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CASES    IN    53   L.    R   A. 


53  L.  R.  A.  33,  WELLS  v.  NATIONAL  LIFE  ASSO.  39  C.  C.  A.  476,  99  Fed. 

222. 
Measure    of    damug-es    for    breach    of    contract. 

Cited  in  Eakestraw  v.  Woodward,  25  Pa.  Super.  Ct.  170,  on  measure  of  dam- 
ages, citing  also  annotation  on  this  point. 

Annotation  cited  in  Olson  v.  Viroqua,  121  Wis.  574,  99  N.  W.  326,  holding 
substantial  damages  recoverable  for  breach  of  contract  by  one  party  whereby 
performance  by  the  other  party  was  delayed. 

Cited  in  footnote  to  Cumberland  Teleph.  &  Teleg.  Co.  v.  Hendon,  60  L.R.A. 
849.  which  holds  measure  of  damages  for  wrongfully  disconnecting  telephone 
through  mistake  as  to  payment  of  rent,  amount  which  will  compensate  patron 
for  resulting  injuries. 

Cited  in  note  (6  L.R.A.  (N.S.)  87)  on  measure  of  damages  in  action  by  wrong- 
fully discharged  servant  for  breach  of  contract. 

Distinguished  in  Texas  L.  Ins.  Co.  v.  Roberts,  55  Tex.  Civ.  App.  222,  119  S. 
W.   926,   holding  that  compensation   received   in   other   employment   may  be   de- 
ducted from  damages  for  breach  of  contract  of  employment. 
—  Anticipated  profits. 

Cited  in  Cloe  v.  Rogers,  31  Okla.  269,  38  L.R.A.(N.S.)  377,  121  Pac.  203, 
holding  that  agent,  on  wrongful  revocation  of  agency,  can  recover  profits  he 
would  have  made  under  contract;  Singer  v.  Brennen,  19  Pa.  Dist.  R.  379,  37 
Pa.  Co.  Ct.  403,  holding  that  theater  proprietor  may  recover  prospective  profits 
for  breach  of  contract  to  present  play;  Chalstran  v.  Board  of  Education,  244 
111.  475,  91  N.  E.  712,  holding  that  school  contractor,  on  school  being  discon- 
tinued by  vote  of  people,  may  recover  for  loss  of  profits;  Illinois  C.  R.  Co.  v. 
Nelsc.n,  139  Ky.  458,  97  S.  W.  757,  holding  that  loss  on  cattle  being  fed  by  ship- 
per cannot  be  recovered  for  unreasonable  delay  in  transporting  cotton  seed  meal 
and  hulls;  Wilson  v.  Wernwag,  217  Pa.  92,  66  All.  242,  10  Ann.  Cas.  649,  hold- 
ing anticipated  profit  on  future  business  recoverable  for  breach  of  contract  where 
such  profits  could  be  definitely  ascertained  from  evidence  presented,  citing  also 
extended  annotation  on  this  point;  McClanahan  v.  Caul,  63  W.  Va.  422,  60  S. 
E.  382,  holding  anticipated  profits  from  established  saloon  business  recoverable 
for  breach  of  contract  to  lease  premises  for  another  year,  citing  also  annota- 
tion on  tli is  point;  Portland  Co.  v.  Searle,  169  Fed.  973,  holding  measure  for 
L.R.A.  Au.  Vol.  VI.— 1. 
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breach  of  executory  contract  to  manufacture  certain  rajlroad  equipment  to  be 
expenses  incurred  less  value  of  equipment  on  hand,  plus  profits  which  would 
reasonably  have  been  realized ;  Dunham  v.  Hastings  Pavement  Co.  95  App.  Div. 
364,  88  N.  Y.  Supp.  835,  holding  in  action  for  breach  of  contract,  for  services 
to  secure  contracts  for  laying  of  pavement  at  fixed  price  for  amount  laid,  dam- 
ages recoverable  are  not  measured  only  by  the  amount  of  pavement  laid  subse- 
quent to  breach  citing  also  annotation  on  this  point;  Napier  v.  Spielmann,  54 
Misc.  106,  103  N.  Y.  Supp.  982,  on  same  point. 

Cited  in  footnote  to  Greenwood  Theatrical  Circuit  Co.  v.  Markowitz,  65  L.R.A. 
302,  which  denies  right  of  general  manager  of  opera  house,  under  contract  pro- 
viding for  share  of  net  profits,  suing  for  breach  before  time  for  performance, 
to  recover  share  of  amount  for  which  employer  disposed  of  lease  subsequent  to 
the  time  when  employment  should  have  begun. 

Cited  in  notes  (17  L.R.A.  (N.S.)  1130)  on  loss  of  rents  as  damages  for  breach 
of  contract  to  install  elevator  or  other  equipment:  (25  L.R.A.  (N.S.)  626)  on 
loss  of  time  as  element  of  damages  for  destruction  or  loss  of  use  of  implements 
or  tools;  (27  L.R.A. (N.S.)  639)  on  loss  of  profits  as  element  of  damages  for  fail- 
ure to  transmit  telegram;  (30  L.R.A. (N.S.)  483)  on  liability  of  carrier  for  loss  o/ 
profits  incident  to  delay  of  articles  intended  for  use. 

Distinguished  in  Hichhorn  v.  Bradley.   ]17  Iowa,  140,  90  N.  W.  592,  holding 
evidence  of  sales  through  other  sources  admissible  in  action  for  breach  of  con- 
tract to  give  plaintiff'  sole  agency  for  certain  brand  of  cigars. 
—  Loss  of  commissions. 

Followed  in  Michigan  Mut.  L.  Ins.  Co.  v.  Coleman,  118  Tenn.  236,  100  S.  W, 
122,  holding  that  general  agent  of  insurance  company  discharged  before  expira 
tion  of  contract  of  employment,  may  recover  damages  for  loss  of  commission* 
on  future  business,  citing  full  annotations  on  this  point. 

Cited  in  Walker  v.  John  Hancock  Mut.  L.  Ins.  Co.  80  N.  J.  L.  348,  35  L.R.A 
<N.S.)  159,  79  Atl.  354,  Ann.  Cas.  1912 A,  526;  Fidelity  &  D.  Co.  v.  Washing 
ton  L.  Ins.  Co.  193  Fed.  515, — holding  insurance  agent  not  entitled  to  commis- 
sions on  renewals  after  termination  of  agency;  Emerson  v.  Pacific  Coast  &  N. 
Packing  Co.  96  Minn.  6,  1  L.R.A.(N.S.)  449,  113  Am.  St.  Rep.  603,  104  N.  \\. 
573,  6  Ann.  Cas.  973,  holding  in  action  for  breach  of  contract  to  make  sales  on 
commission,  anticipated  profits  in  future  sales  may  be  recovered,  and  evidence 
of  sales  through  other  agents  is  admissible,  citing  also  annotation:  Spencer 
Medicine  Co.  v.  Hall,  78  Ark.  343,  93  S.  W.  985,  holding  anticipated  commissions 
on  future  sales  recoverable  in  action  for  breach  of  contract  to  act  as  agent  upon 
commission. 

Annotation  cited  in  McLane  v.  Maurer,  28  Tex.  Civ.  App.  83,  66  S.  W.  1108. 
holding  anticipated  profits  from  sales  recoverable  as  damages  for  breach  of  con- 
tract giving  plaintiff  authority  to  sell  land  upon  commission  of  half  of  pro- 
ceeds over  a  fixed  price. 

Cited  in  note  (35  L.R.A. (N.S.)  153)  on  termination  of  insurance  agt-ncy  as 
affecting  right  to  commissions  on  renewals. 

53  L.  R.  A.  113,  RICHARDSON  v.  OLIVER,  44  C.  C.  A.  468.  105  Fed.  277. 
Statute    of    limitations    in    equity. 

Cited  in  Stevens  v.  Grand  Central  Min.  Co.  67  C.  C.  A.  284,  133  Fed.  32,  hold- 
ing court  of  equity  not  bound  by   statute  of   limitations  where   equity   lequires 
that  it  be  disregarded. 
Estoppel   by   inconsistent   claim. 

Cited  in  Miller  v.  Ahrens,   163  Fed.  877,  holding  devisee  under  will,  not  es- 
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topped  to  set  up  invalidity  of  devise  to  church  corporation  which  the  latter  waa 
prohibited  from  taking,  though  such  devisee  in  ignorance  of  ihe  invalidity,  had 
joined  in  petition  to  have  devise  sustained. 

Distinguished  in  Hewitt  v.   Hayes,  205   Mass.   364,   137   Am.   St.   Rep.  448,   91 
N.  E.  332,   holding  that  proof  by  cestui  que  trust  of  his  claim   in   bankruptcy 
proceedings   of   trustee   bars   him   from    suing   to   have   his   claim   declared   to  be 
charge  on  specific  fund  deposited  in  bank. 
Title  to  deposits   in   insolvent   bank. 

Cited  in  note   (86  Am.  St.  Rep.  794)   on  title  of  bank  to  deposits  fraudulently 
received  by  bank  while  insolvent. 
Preference   of  cestui   que    trust. 

Cited  in  footnote  to  Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Morrison,  57  L.R.A. 
885.  which  holds  cestui  que  trust  entitled  to  preference  only  to  extent  trustee's 
estate  shown  to  have  been  increased  by  misappropriation  of  trust  property. 

53  L.  R.  A.  MS,   ATKINS  v.  WILCOX,  44  C.  C.  A.  626,  3  N.  B.  N.  Rep.  497, 

105  Fed.  595. 
Claims  provable   in  bankruptcy. 

Cited  in  Re  Inman  &  Co.  171  Fed.  188,  holding  contract  of  employment  termi- 
nated by  bankruptcy  and  damages  for  breach  of  contract  for  termination  not 
provable;  Re  Johnson,  127  Fed.  619,  on  allowance  of  claims  in  bankruptcy  pro- 
ceedings. 

Cited  in  footnote  to  Macdonald  v.  Tefft-Weller  Co.  65  L.R.A.  106,  which  holds 
obligation  of  married  woman  to  pay  for  goods  forming  part  of  her  stock  in  trade, 
a  debt  within  provision  of  bankruptcy  act. 
Rents  to  fall  due   from  bankrupt. 

Cited  in  Re  Hays,  F.  &  W.  Co.  117  Fed.  880,  holding  rent  accruing  after  ten- 
ant is  adjudged  bankrupt  not  provable  though  represented  by  notes;  Colman 
v.  Withoft,  315  C.  C.  A.  222,  195  Fed.  251;  Re  Roth,  31  L.R.A. (N.S.)  270,  104 
C.  C.  A.  649,  181  Fed.  669;  Re  Rubel,  166  Fed.  133,— holding  rent  under  lease, 
not  accrued  at  time  of  bankruptcy  not  provable;  Watson  v.  Merrill,  69  L.R.A. 
721,  69  C.  C.  A.  185,  136  Fed.  361,  holding  same  though  claim  is  presented  as 
for  damages  for  breach  of  contract;  Bernhardt  v.  Curtis,  109  La.  178,  94  Am. 
St.  Rep.  445,  33  So.  125,  holding  note  for  rent  accruing  after  a  lessee's  bank- 
ruptcy not  provable  as  a  claim  and  action  thereon  not  barred  by  discharge;  Re 
Roth,  174  Fed.  66,  on  instalments  of  rent  becoming  due  after  filing  of  petition 
in  bankruptcy  as  not  being  provable  claims. 

Cited  in  footnote  to  Watson  v.  Merrill,  69  L.R.A.  719,  which  holds  unaccrued 
rents  not  provable  in  bankruptcy  proceedings. 

Cited  in  notes  (31  L.R.A. (N.S.)  273)  on  bankruptcy;  provability  of  claim 
under  covenant  indemnifying  against  loss  of  rent,  or  accelerating  future  rent, 
in  event  of  default;  (33  L.R.A.  (N.S.)  747)  on  vesting  of  title  to  leasehold  in. 
as  dependent  upon  acceptance  by,  trustee  in  bankruptcy. 

Distinguished   in  Martin  v.   Orgain,   98   C.   C.   A.  246,   174   Fed.  779,   holding 
that  where  lease  expressly  gives  lessor  a  lien  for  rent  "due  and  to  become  due" 
and  statute  also  gives  such  lien,  such  lien  is  enforceable  against  trustee  for  the 
rent  for  the  current  year. 
Status   and   Interest    of   trustee   In   bankruptcy. 

Cited  in  Re  Doran,  148  Fed.  330,  holding  that  as  against  one  claiming  lien 
as  secured  creditor,  the  trustee  in  bankruptcy  represents  the  unsecured  creditors; 
Re  Royce  Dry  Goods  Co.  133  Fed.  107,  holding  that  trustee  has  power  to  set  up 
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any  defense  to  a  claim,  which  would  be  available  to  other  creditors;  Re  Columbia 
Iron  Works,  142  Fed.  238,  on  trustee  as  representing  all  the  creditors. 
Effect   of  insolvency   to    hrinn    obligation   to  maturity. 

Cited  in  footnote  to  Patten  v.  American  Nat.  Bank,  53  L.R.A.  693,  which 
holds  deposit  accounts  not  matured  so  as  to  draw  interest  by  suspension  of  bank 
and  appointment  of  temporary  receiver. 

53  L.  R.  A.  122,  CHICAGO  HOUSE-WRECKING  CO.  v.  UNITED  STATES,  45 

C.  C.  A.  343,  106  Fed.  385. 
Effect   of    .stipulation    for    damages. 

Cited  in  Evans  v.  Moseley,  84  Kan.  325,  —  L.R.A.  (N.S.)  —  ,  114  Pac.  374, 
holding  that  stipulation  that  failure  of  purchaser  to  perform  shall  cause  for- 
feiture of  advance  payment  is  stipulation  for  penalty;  Coen  v.  Birchard,  124 
Iowa,  397,  100  N.  W.  48,  denying  recovery  for  failure  to  complete  building  by 
specified  time  where  no  damage  was  shown,  though  contract  provided  liquidated 
damages  for  delay;  New  Britain  v.  New  Britain  Teleph.  Co.  74  Conn.  338,  50 
Atl.  1015  (dissenting  opinion),  on  designation  of  agreed  sum  as  "liquidated 
damages"  as  not  being  conclusive. 

Cited  in  footnotes  to  State  v.  Larson,  54  L.R.A.  487,  which  holds  amount  of 
liquor  license  bond,  a  penalty;  Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.R.A. 
275,  which  holds  provision  for  retaining  15  cents  per  hundred  feet  for  logs  not 
delivered  by  specified  date,  one  for  liquidated  damages;  Salem  v.  Anson,  56 
L.R.A.  159,  which  holds  stipulated  amount  to  be  paid  to  city  for  failure  to 
complete  electric  light  plant  within  specified  time,  liquidated  damages. 

Cited  in  notes  (34  L.R.A.  (N.S.)  12)  on  damage  provision  in  land  contract 
as  penalty  or  stipulated  damages;  (108  Am.  St.  Rep.  55)  on  agreements  pur- 
porting to  liquidate  damages. 

Disapproved  in  Wood  v.  Niagara  Falls  Paper  Co.  58  C.  C.  A.  256,  121  Fed. 
819,  enforcing  stipulation  for  liquidated  damages  in  contract  providing  for  pay- 
ment of  a  fixed  sum  per  day  for  failure  to  furnish  certain  machinery  by  a  speci- 
fied time;  United  States  v.  Alcorn,  145  Fed.  999,  holding  amount  named  in  bond 
of  bidder  for  mail  contract  to  be  liquidated  damages  and  conclusive;  Sun  Print- 
ing &  Pub.  Asso.  v.  Moore,  183  U.  S.  660,  46  L.  ed.  377,  22  Sup.  Ct.  Rep.  240, 
holding  value  of  yacht  fixed  by  parties  in  contract  for  its  hire,  conclusive  as 
measure  of  damages  in  case  of  its  loss. 

53  L.  R.  A.  130,  SMALL  v.  SLOCUMB,  112  Ga.  279,  81   Am.  St.  Rep.  50,  37  S. 
E.  481. 


to  timber   on   land. 

Cited  in  Roby  v.  Newton,  121  Ga.  684,  68  L.R.A.  604,  49  S.  E.  694,  holding 
that  clearing  land  of  trees  is  not  waste;  Guin  v.  Hilton  &  D.  Lumber  Co.  6  Ga. 
App.  487,  65  S.  E.  330,  holding  that  one  in  possession  of  land  under  bond  for 
title,  may  enforce  statutory  lien  for  logs  cut  on  the  land  and  furnished  to  saw 
mill. 
Legislative  control  over  rules  of  evidence. 

Cited  in  Banks  v.  State,  124  Ga.  18,  2  L.R.A.  (N.S.)   1010,  52  S.  E.  74,  holding 
that  legislature  has  power  to  prescribe  rules  of  evidence  subject  only  to  limita- 
tions prescribed  by  constitution. 
Effect  of  absence  at  Federal  revenue  stamp  011   documents. 

Cited  in  Richardson  v.  Roberts,  195  111.  30,  62  N.  E.  840;  Dillingham  v.  Parks, 
30  Ind.  App.  72,  65  N.  E.  300;  Wade  v.  Foss,  96  Me,  232,  52  Atl.  640;  Davis  v. 
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Evans,  133  N.  C.  321,  45  S.  E.  643, — holding  that  written  instrument,  without 
revenue  stamp  required  by  Federal  statute,  is  admissible  in  evidence  in  state 
court;  King.v.  Phoenix  Ins.  Co.  195  Mo.  309,  113  Am.  St.  Rep.  678,  92  S.  W. 
892,  6  Ann.  Cas.  018,  holding  oral  contract  of  insurance  valid,  though  written 
contract  would  require  revenue  stamp. 

Cited  in  note  (84  Am.  St.  Rep.  186,  188)  on  failure  to  comply  with  statute 
requiring  stamping  of  writings. 

53  L.  R.  A.  134,  MANUFACTURER'S  GAS  &  OIL  CO.  v.  INDIANA  NATURAL 

GAS  &  OIL  CO.  155  Ind.  545,  58  N.  E.  706. 
Natural    gas   a«    property. 

Cited  in  Crystal  Ice  &  Cold  Storage  Co.  v.  Marion  Gas  Co.  35  Ind.  App.  296,  74 
N.  E.  15,  holding  that  natural  gas  in  pipe  line  is  personal  property. 
lti_lil    of    state    to    forbid    exportation    of    natural    resources. 

Cited  in  Haskell  v.  Cowham,  109  C.  C.  A.  235,  187  Fed.  409;  West  v.  Kan- 
sas Natural  Gas  Co.  221  U.  S.  257,  55  L.  ed.  727,  35  L.R.A. (N.S.)  1207,  31  Sup. 
Ct.  Rep.  564, — holding  void,  act  prohibiting  transportation  of  natural  gas  out 
of  state;  Kirk  v.  State  Bel.  of  Irrigation,  90  Neb.  629,  134  N.  W.  167,  holding 
that  state  may  prevent  transmission  or  use  of  water  power  outside  state. 

Cited  in  note  (35  L.R.A. (N.S. )  1.104)  on  right  of  state  to  forbid  exportation 
of  natural  resources. 

53  L.  R.  A.  135,  HURLEY  v.  EDDINGFIELD,   156  Ind.  416,  83  Am.   St.   Rep. 

198,  59  N.  E.  1058. 
Liability  of  physician  for  refusal  to  attend  sick  person. 

Cited  in  footnote  to  Lathrope  v.  Flood,  57  L.R.A.  215,  which  denies  right  of 
recovery  fo;  deatb  of  child  in  action  against  physician  for  abandoning  wife 
during  confinemPiri. 

Cited  in  note  (93  Am.  St.  Rep.  666)  on  liability  of  physicians  and  surgeons 
for  abandonment  of  case. 

53  L.  R.  A.   136,   STATE  TRUST   CO.  v.   TURNER,   111   Iowa,  664,   82   N.   W. 

1029. 
Liability   on   stock   taken   in   exchange   for   overvalued   property.- 

Cited  in  Colonial  Trust  Co.  v.  McMillan,  188  Mo.  568,  107  Am.  St.  Rep.  335, 
87  S.  W.  933;  Johnson  v.  Tennessee  Oil  etc.  Co.  74  N.  J.  Eq.  38,  69  Atl.  788,— 
holding  stock  holders  paying  for  stock  in  overvalued  property  not  liable  to  sub- 
sequent creditors  who  have  knowledge  thereof;  Hobgood  v.  Ehlen,  141  N.  C.  351, 
53  S.  E.  857,  holding  stockholders  who  paid  for  stock  in  worthless  property,  li- 
ble  for  value  of  stock  to  the  extent  of  liability  to  creditors;  Esgen  v.  Smith, 
113  Iowa,  28,  84  S.  W.  954,  holding  valid  as  between  stockholders  and  corpora- 
tion exchange  of  stock  for  property  though  the  latter  may  have  been  overval- 
ued; Iowa  Drug  Co.  v.  Souers,  139  Iowa,  81,  19  L.R.A.  (N.S.)  120,  117  N.  W. 
300,  holding  that  corporation  can  not  annul  sale  to  it  of  property  in  exchange 
for  stock  on  the  ground  of  overvaluation. 
Liability  of  stock  holders  for  unpaid  stock. 

Cited  in  Bent  v.  Underdown,  156  Ind.  519,  60  N.  E.  307,  holding  that  cred- 
itors can  not  enforce  payment  of  unpaid  stock  where  article?  of  incorporation 
provide  for  part  payment  only,  which  has  been  paid  in. 

Cited  in  note  (8  L.R.A. (N.S. )  272)  on  effect  of  creditor's  knowledge  that 
stock  was  improperly  issued  as  full  paid,  upon  his  right  to  resort  to  holder. 
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Distinguished  in  Luedecke  v.  Des  Moines  Cabinet  Co.  140  Iowa,  228,  32  L.R.A. 
(N.S.)  620,  118  N.  W.  456,  holding  that  where  one  corporation  takes  the  en- 
tire assets  of  another  in  exchange  for  its  stock  issued  to  an  officer  of  the  sell- 
ing corporation  personally  the  property  purchased  is  liable  to  one  who  had 
begun  action  upon  a  claim  against  the  selling  corporation. 
Moneyed  corporation. 

Cited  in  State  v.  Chance,  82  Kan.  396,  108  Pac.  791,  on  meaning  of  "moneyed 
corporation." 

53  L.  R.  A.  141,  SMITH  v.  BECKER,  62  Kan.  541,  64  Pac.  70. 

Cited  historically  in  New  v.  Smi,th,  73  Kan.  175,  84  Pac.  1030;  New  v.  Smith, 
86  Kan.  3,  119  Pac.  380. 

Followed  without  discussion  in  Preston  v.  Fyfe,  81  Kan;  906,  106  Pac.  1011. 
Effect  of  sentence  for  life  on  property  ri&'hts. 

Cited  in  Dobbs  v.  Lilley,  86  Kan.  515,  121  Pac.  505,  holding  valid,  foreclos- 
ure after  mortgagor's  sentence  for  life  making  those  parties  who  would  be  such 
after  mortgagor's  death.  , 

53  L.  R.  A.  145,  HENDERSON  v.  CLAYTON,  22  Ky.  L.  Rep.  283,  57  S.   Vv  .   1. 
Liability  of  city   for   injuries  caused   by   location   of   pestlionse. 

Cited  in  Henderson  v.  O'Haloran,  114  Ky.  188,  59  L.R.A.  719,  footnote  p. 
718,  102  Am.  St.  Rep.  279,  70  S.  W.  662,  holding  city  liable  for  contraction  of 
smallpox  by  guest  from  inmate  of  house  contracting  disease  from  unlawful  lo- 
cation of  pesthouse  near;  White  v.  San  Antonio,  94  Tex.  316,  60  S.  W.  426,  hold- 
ing city  not  liable  for  damages  to  hotelkeeper  from  taking  possession  of  hotel 
and  placing  and  detaining  therein  yellow  fever  suspects. 

Cited  in  note    (5  L.R.A.(N.S.)    1029)    on  property  owner's  right  to  complain 
of  contagious  disease  hospital  in  neighborhood. 
Liability    oC   municipality    for    spread   of    disease. 

Cited  in  note   (13  L.R.A. (N.S.)    1191)   on  liability  of  municipality  for  spread- 
ing disease  by  method  of  caring  for  patients. 
Kig'ht  of  action  for  violation  of   Jri-«>  . 

Cited  in  Smith  v.  National  Coal  &  I.  Co.  135  Ky.  675,  117  S.  W.  280,  hold- 
ing that  action  will  lie  for  death  of  boy  employed  in  mine  in  violation  of  law; 
Anclricus  v.  Pineville  Coal  Co.  121  Ky.  734,  90  S.  W.  233,  holding  that  violation 
of  law  as  to  ventilation  of  mines  is  actionable  negligence;  Reed  v.  Maley,  115 
Ky.  823,  62  L.R.A.  903,  74  S.  W.  1079,  2  Ann.  Cas.  453,  holding  that  merely 
soliciting  woman  to  sexual  intercourse  gives  her  no  right  of  action;  Hutchison 
v.  Louisville  &  N.  R.  Co.  108  Ky.  619,  57  S.  W.  251,  holding  that  shipper  can 
recover  from  railroad  excess  of  freight  exacted  in  violation  of  law  against  charg- 
ing more  for  short  haul  than  for  1  r  •  haul;  Sutton  v.  Wood,  120  Ky.  31.  85 
S.  W.  201,  8  Ann.  Cas.  894,  holding  iliiit  failure  to  observe  statutory  regula- 
tion in  sale  of  poisonous  drug  is  actionable  negligence. 

53  L.  R.  A.  147,  THOMAS  v.  MAYSVILLE  GAS  CO.  108  Ky.  224,  56  S.  W.  153. 

Cited  in  Thomas  v.  Maysville  Street  R.  &  Transfer  Co.  136  Ky.  447,  136  Am. 
St.  Rep.  267,  124  S.  W.  398,  historically,  the  case  arising  out  of  same  injury. 

Subsequent  appeal  Thomas  v.  Maysville  Gas  Co.   112  Ky.  573,  66  S.  W.  398, 
holding  action  did  not  abate  by  death  of  sole  beneficiary  but  survived  to  such 
beneficiary's  estate. 
Liability    of    electric    companies. 

Cited  in  Fish  v.  Kirlin-Gray  Electric  Co.  18  S.  D.  128,  112  Am.  St.  Rep.  782, 


7  L.  II.  A.  CASES  AS  AUTHORITIES.  [53  L.R.A.  149 

99  N.  W.  1092.  holding  electric  company  liable  for  injury  caused  by  fall  of  elec- 
tric light  sold  by  it  to  church  corporation  under  contract  that  electric  company 
was  to  furnish  electricity  and  keep  light  in  repair;  Lewis  v.  Bowling  Green  Gas 
Light  Co.  135  Ky.  615,  22  L.R.A.  (N.S.)  1173,  117  S.  W.  278,  on  liability  of  elec- 
tric company  for  damage  resulting  from  negligence  as  to  wires  owned  by  other 
parties  but  to  which  it  furnishes  electricity ;  Thomas  v.  Somerset,  30  Ky.  L. 
Rep.  132,  7  L.R.A.  (N.S.)  96.),  !)7  S.  W.  420,  holding  city  liable  for  injury  caused 
by  its  failure  to  keep  properly  insulated  electric  light  leased  to  private  party 
and  for  which  the  city  furnished  the  electricity. 

Cited  in  footnotes  to  Mitchell  v.  Raleigh  Electric  Co.  55  L.R.A.  398,  which 
sustains  telephone  company  employee's  right  to  presume  that  electric  light  wires 
are  properly  insulated;  Boyd  v.  Portland  General  Electric  Co.  57  L.R.A.  61ft, 
which  holds  electric  light  company  liable  for  injury  by  wire  broken  during 
storm;  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  C4  L.R.A.  101, 
which  holds  electric  light  company  conveying  electricity  by  overhead  wires  bound 
to  keep  them  insulated  so  as  to  guard  against  effect  of  objects  coming  in  contact 
with  them. 

Cited  in  notes  (22  L.R.A.  (N.S.)  1171)  on  injuries  from  electric  wires  in 
highway;  (27  L.R.A.  (N.S.)  893,  894)  on  liability  of  one  furnishing  electrical 
current  to  be  distributed  by  another  for  injury  to  third  person  after  delivery ; 
(100  Am.  St.  Rep.  534)  on  duties  and  liabilities  of  electric  corporations;  (1 
Brit.  Rul.  Cas.  800)  on  duty  to  protect  traveler  from  electricity  from  wires  on 
highway. 

Distinguished  in  Triple-State  Natural  Gas  &  Oil  Co.  v.  Wellnian,  114  Ky. 
85,  70  S.  W.  49,  1  Ann.  Cas.  64,  holding  gas  company  not  liable  for  injury  caused 
by  escape  of  gas  through  negligence  of  one  to  whom  it  was  furnished;  May- 
field  Water  &  Light  Co.  v.  Webb,  129  Ky.  399,  18  L.R.A. (N.S.)  180,  130  Am. 
St.  Rep.  469,  111  S.  W.  712,  holding  electric  company  not  liable  for  injury  to 
child  caused  by  electric  wire  18  feet  above  ground  which  could  be  reached  only 
by  climbing  pole  or  wires. 

Disapproved  in  Fickeisen  v.  Wheeling  Electric  Co.  67  W.  Va.  339,  27  L.R.A. 
(N.S.)    896,    67    S.   E.   788,   holding   electric   company   furnishing   electricity   to 
company  lighting  street  not  liable  for  death  caused  by  negligence  of  the  latter 
in  maintaining  wires,  owned  by  it,  for  such  lighting. 
—  Degree  of  care. 

Cited  in  Macon  v.  Paducah  Street  R.  Co.  110  Ky.  689,  62  S.  W.  496;  Man- 
gan  v.  Louisville  Electric  Light  Co.  (Phelan  v.  Louisville  Electric  Light  Co.) 
122  Ky.  483,  6  L.R.A. (N.S.)  462,  91  S.  W.  703,— holding  electric  company  bound 
to  use  utmost  care  to  prevent  injury  to  "persons  from  its  current. 

53  L.  R.  A.  149,  LOUISVILLE  &  N.  R.  CO.  v.  COM.  102  Ky.  300,  43  S.  W.  458. 
Reasonable  time  to  keep  station  open  before  trains. 

Cited  in  note    (1  L.R.A. (N.S.)    852)    on  reasonable  time  to  keep  station  open 
before  and  after  trains. 
Joinder  of  causes   of   action. 

Cited   in   Washington-Alaska   Bank   v.    Stewart,    108    C.    C.   A.   273,   184   Fed. 
675,  holding  that  causes  of  action  for  usury  paid  at  different  times  and  on  dif- 
ferent loans  may  be  joined. 
Exclnsiveness   of   statutory   remedy. 

Cited  in  Blackwood  v.  Tanner,  112  Ky.  677,  66  S.  W.  500,  holding  that  where 
statute  creates  a  right  and  provides  a  remedy  for  its  enforcement,  such  remedy 
is  exclusive. 
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53  L.   R.   A.   153,   McCLURE  v.   CENTRAL   TRUST  CO.   165   X.  Y.    108,   58   N. 

E.  777. 
Liability    of   a    great    undisclosed    principal. 

Cited  in  Tew  v.  \Yolfsohn,  77  App.  Div.  450,  79  X.  Y.  Supp.  28G,  33  X.  Y. 
Civ.  Proc.  Rep.  279,  holding  that  agent  is  personally  liable  where  he  fails  to 
disclose  fact  of  agency  and  name  of  principal;  Basset  t  v.  Perkins,  65  Misc.  1UO. 
119  X.  Y.  Supp.  354,  holding  broker  selling  stock  for  undisclosed  principal  li- 
able on  warranty  in  sale,  though  purchaser  supposed  they  were  acting  as  agents; 
De  Reiner  v.  Brown,  165  X.  Y.  419,  59  X.  E.  129,  holding  agent  contracting  in 
his  own  name  for  undisclosed  principal  liable,  though  the  other  party  might 
have  ascertained  who  was  principal  but  failed  to  inquire. 

Distinguished  in  Tschetinian  v.  City  Trust  Co.  97  App.  Div.  384,  89  X.  Y. 
Supp.  .1053,  holding  trustee  in  trust  mortgage  not  personally  liable  on  indorse 
ments  on  bond  secured  by  the  mortgage  and  sold  by  the  trustee,  where  sucli 
bond  contained  reference  to  the  trust  mortgage  which  exempted  the  trustee  from 
liability. 
Warranties  implied  from  sale. 

Cited  in  National  Metal  Box  Co.  v.  Gotham,  125  App.  Div.  ]03.  109  XT.  Y.  Supp. 
450,  holding  warranty  of  title  and  right  to  use  implied  in  sale  of  chattels. 

Cited  in  notes  (15  L.R.A.  (X.S.)  410)  on  absence  of  legal  organisation  as 
defense  to  contract  for  purchase  of  corporate  stock;  (16  L.R.A. (X.S.)  410) 
as  to  whether  implied  covenant  of  title  on  sale  of  chattels  protects  against  out- 
standing liens  or  encumbrances;  (35  L.R.A. (N.S.)  259,  260,  279)  on  effect  of 
sale  with  particular  description  of  kind  or  quality. 

53  L.  R.  A.  165,  NEW  ORLEANS  v.  FABER,  105  La.  208,  83  Am.  St.  Rep.  232. 
29  So.  507. 

Followed  without  discussion  in  May  v.  Philips,  105  La.  132,  29  So.  486. 
Municipal  control  over  markets. 

Followed  in  Crowley  v.  Rucker,  107  La.  214,  31  So.  62.9,  holding  that  munici- 
pality has  power  to  establish  public  market  and  to  provide  that  certain  article? 
may  be  sold  only  at  such  markets. 

Cited  in  Meadville  v.  Miller,  29  Pa.  Co.  Ct.  520,  14  Pa.  Dist  R.  28,  holding  val- 
id ordinance  forbidding  purchase  of  fruit,  butter,  eggs  or  vegetables  within  a 
market  during  market  hours,  for  purpose  of  re-selling  same;  Murat  v.  X'ew  Or- 
leans. 119  La.  511,  44  So.  279,  on  power  of  municipality  to  prescribe  where  dairies 
may  be  located. 

Cited  in  footnotes  to  State  v.  Lay  ton,  62  L.R.A.  164,  which  upholds  statutory 
prohibition  of  manufacture  or  sale  of  baking  powder  containing  alum;  Arbuckle 
v.  Blackburn,  65  L.R.A.  864,  which  upholds  statute  prohibiting  the  coloring, 
coating,  or  polishing  of  article  intended  for  food,  whereby  damage  or  inferiority 
is  concealed. 
Destruction  of  existing1  business  as  affecting  validity  of  ordinance. 

Cited  in  Grumbach  v.  Lelande,  154  Cal.  6S4,  98  Pac.  1059,  holding  that  de- 
struction of  existing  business  is  no  defense  to  validity  of  ordinance  excluding 
places  for  sale  of  liquors  from  certain  districts. 

53  L.  R.  A.  169,  QUIXX  v.  SAFE  DEPOSIT  &  T.  CO.  93  Md.  285,  48  Atl.  835. 
Right  to  dividends  as  between   life  tenant  and  remainderman. 

Cited  in  Ex  partc  Humbird,  114  Md.  634,  80  Ail.  209,  holding  that  life  ten- 
ant is  not  entitled  to  cash  dividend  from  proceeds  of  sale  of  corporate  property; 
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Atlantic  Coast,   Line  Dividend   Cases,   102  Md.   79,   61   Atl.  295,  holding  life  ten- 
ant entitled  to  extra  dividend  declared  from  surplus  and  payable  in  stock. 

Cited  in  footnotes  to  De  Koven  v.  Alsop,  63  L.li.A.  587,  which  holds  money 
earned  during  stockholder's  lifetime  and  distributed  as  dividends  after  his  death, 
income  going  to  life  tenant;  Smith  v.  Dana,  69  L.R.A.  70,  which  holds  life  ten- 
ants entitled  to  cash  dividends  on  corporate  stock  although  derived  from  sale 
of  permanent  property  in  which  profits  had  been  invested. 

Cited  in  note  (12  L.R.A.  (N.S.)  779)  on  right,  as  between  life  tenant  and  re- 
mainderman, in  dividends  or  distributions  by  corporations. 

Distinguished   in   Smith   v.   Hooper,  95  Md.  25,   51   Atl.   844,  on   what  consti- 
tutes income  or  dividends. 
Title    to   stock. 

Cited  in  State  ex  rel.  Tozer  v.  Probate  Ct.  102  Minn.  292,  113  N.  W.  888, 
holding  that  a  lease  of  stock  for  life  does  not  vest  title  therein  in  the  lessee, 
but  only  a  life  estate. 

53  L.  R.  A.  172,  BOOMER  v.  WILBUR,  176  Mass.  482,  57  N.  E.  1004. 
il'iability  for  at-ts  of  independent  contractor. 

Cited  in  Lattery  v.  United  States  Gypsum  Co.  83  Kan.  356,  —  L.R.A.(N.S.)  — , 
111  Pac.  498,  Ann.  Cas.  1912A,  590,  holding  mine  owner  not  liable  for  negligence 
of  independent  contractor;  Gary  v.  Sparkman  &  McL.  Co.  62  Wash.  367,  — 
L.R.A. (N.S.)  — ,  113  Pac.  1093,  holding  owner  not  liable  for  negligence  of  con- 
tractor in  leaving  unguarded  opening  near  sidewalk  during  construction  of 
basement  window;  Davis  v.  John  L.  Whiting  &  Son  Co.  201  Mass.  93,  —  L.R.A. 
(N.S.)  — ,  87  N.  E.  199,  holding  owner  of  building  not  liable  for  injury  to  pe- 
destrian caused  by  negligence  of  independent  contractor  engaged  to  paint  win- 
dow shutters;  McNulty  v.  Ludwig  &  Co.  125  App.  Div.  292,  109  N.  Y.  Supp. 
703,  holding  property  owner  not  liable  for  injury  from  fall  of  sign,  caused  by 
negligence  of  independent  contractor  in  failing  to  fasten  it  properly;  Anderson 
v.  Tug  River  Coal  &  Coke  Co.  59  W7.  Va.  308,  53  S.  E.  713,  holding  mine  owner 
not  liable  for  injury  caused  by  negligence  of  its  independent  contractor  em- 
ployed to  cut  timber  on  his  land  adjoining  mine;  Keyes  v.  Second  Baptist 
Church,  99  Me.  310,  59  Atl.  446,  holding  owner  employing  contractor  to  repair 
building  liable  for  injury  resulting  from  failure  to  warn  passers-by  of  danger 
from  the  work:  McCarrier  v.  Hollister,  15  S.  D.  368,  91  Am.  St.  Rep.  695,  89  N. 
W.  862,  holding  one  employing  independent  contractor  to  dig  trench  to  connect 
residence  with  sewer,  liable  for  injury  resulting  from  failure  to  properly  guard 
the  excavation;  Sullivan  v.  New  Bedford  Gas  &  Electric  Light  Co.  190  Mass. 
2!)1,  70  X.  E.  1048,  on  what  constitutes  an  independent  contractor;  Dutton  v. 
Amesbury  Nat.  Bank,  181  Mass.  157,  63  N.  E.  405,  on  distinction  between  re- 
lation of  master  and  servant,  and  that  of  contractor  and  contractee  as  affect- 
ing liability  of  employer;  Patnonde  v.  New  York,  N.  H.  &  H.  R.  Co.  180  Mass. 
121,  61  N.  E.  813,  holding  railroad  company  not  liable  for  injury  caused  by 
horse  taking  fright  at  one  of  its  cars,  where  such  car  was  in  charge  and  con- 
trol of  a  street  railway  company. 

Cited  in  footnotes  to  Uppington  v.  New  York,  53  L.R.A.  551,  which  denies 
city:s  liability  for  negligence  of  independent  contractor  constructing  sewer; 
Hoff  v.  Shockley,  64  L.R.A.  538,  which  holds  property  owner  not  liable  for  in- 
juries to  traveler  due  to  obstructions  placed  by  an  independent  contractor  in 
front  of  his  property  without  danger  signals. 

Cited  in  notes  (65  L.R.A.  505)  as  to  who  are  independent  contractors;  (65 
L.R.A.  641,  644)  on  general  rules  as  to  absence  of  liability  of  employer  for  torta 
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of  independent  contractor;    (65  L.R.A.  836,   837,  840)    on  liability  for   injuries 
caused  by  performance   of  work  by   independent  contractor   which   is   dangerous 
unless  certain  precautions  are  observed. 
Liability  of  owner  of  premises  maintained  in  dangerous  comlition. 

Cited  in  Ainsworth  v.  Lakin,  180  Mass.  400,  57  L.R.A.  135,  91  Am.  St.  Rep. 
314,  62  N.  E.  746,  holding  landowner  liable  for  injury  caused  by  fall  of  a  wall 
left  standing  for  an  unreasonable  time  after  building  was  destroyed  by  fire. 

53   L.   R.   A.   174,   NATIONAL   CITIZENS'   BANK  v.   ERTZ,   83   Minn.    12,   85 

Am.  St.  Rep.  438,  85  N.  W.  821. 
Effect    of   agreement   as    to   sale   of   mortgaged    chattels. 

Cited  in  note  ( 109  Am.  St.  Rep.  439 )  on  effect  of  agreement  as  to  sale  of 
mortgaged  chattels. 

53  L.  R.  A.  175,  NORTHWESTERN  TELEPH.  EXCH.  CO.  v.  MINNEAPOLIS, 

81  Minn.  140,  83  N.  W.  527,  86  N.  W.  69. 
'What    is    a    franchise. 

Cited  in  Dakota  Cent.  Teleph.   Co.  v.   Huron,   165   Fed.   231,   holding  consent 
-of  a  city  granted  by  ordinance  to  a  person  and  his  successors  and  assigns  to 
construct  a  telephone  system  within  its  limits  is  not  a  franchise,  although  such 
consent  is  necessary  under  the  Constitution  and  statutes  of  state. 
•Governmental    control    over    corporate    franchises. 

Cited  in  Minneapolis  Street  R.  Co.  v.  Minneapolis,  189  Fed.  452.  holding  that 
city  can  require  railway  to  construct  nine  miles  of  extensions;  Duluth  Terminal 
R.  Co.  v.  Duluth,  113  Minn.  469,  130  N.  W.  18,  holding  franchise  from  city 
necessary  to  construction  of  railway  on  streets;  New  Hope  Teleph.  Co.  v. 
Concordia,  81  Kan.  518,  106  Pac.  35,  holding  that,  where  state  grants  telephone 
company  right  to  use  streets,  a  city  may  prescribe  terms  and  regulations  but 
may  not  prohibit  such  use;  Sunset  Teleph.  &  Teleg.  Co.  v.  Pomona,  97  C.  C.  A. 
251,  172  Fed.  838,  holding  same,  and  that  telephone  company  need  not  obtain 
franchise  from  city  authorizing  such  use;  Sunset  Ttleph.  &  Teleg.  Co.  v.  Eureka, 
172  Fed.  759,  on  same  point;  Wichita  v.  Old  Colony  Trust  Co.  66  C.  C.  A.  19,  132 
Fed.  647;  Plattsmouth  v.  Nebraska  Teleph.  Co.  80  Neb.  466,  14  L.R.A.(N.S.)  659, 
127  Am.  St.  Rep.  779,  114  N.  W.  588, — holding  municipality  cannot  arbitrarily 
impose  additional  burdens  on  company  which  are  beyond  the  reasonable  exercise 
of  the  police  power. 

Distinguished   in  Kalamazoo  v.   Michigan   Traction  Co.    120   Mich.   532,   85   >•'. 
W.    1067,    holding   city   council   had   authority   to   require   defendant   to   put    in 
ground  rail. 
Revocation  of   franchise  or  license. 

Cited  in  Lerch  v.  Duluth,  88  Minn.  300,  92  N.  W.  1116,  as  to  revocation  of  per- 
mit after  vested  rights  had  accrued  thereunder  being  void;  Duluth  v.  Duluth 
Teleph.  Co.  84  Minn.  487,  87  N.  W.  1127,  holding  right  of  telephone  companv  to 
occupy  street  under  its  franchise  a  vested  one  which  cannot  be  revoked  by  city 
except  within  exercise  of  its  police  power;  Duluth  v.  Abbott,  55  C.  C.  A.  153, 
117  Fed.  138,  as  to  right  of  city  to  remove  telegraph  wires  and  poles;  North- 
western Teleph.  Exch.  Co.  v.  Anderson,  12  N.  D.  591,  65  L.R.A.  774,  102  Am. 
St.  Rep.  580.  98  N.  W.  706,  1  Ann.  Gas.  110,  holding  franchise  creates  a  vested 
right  which  cannot  be  impaired  by  subsequent  private  grants. 

Distinguished  in  Sunset  Teleph.  &  Teleg.  Co.  v.  Pomona,  164  Fed.  578,  hold- 
ing statute  did  not  grant  to  telegraph  and  telephone  companies  the  right  to 
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occupy  with  their  poles  and  wires  the  streets  of  a  city  without  the  latter's 
consent;  Snoffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118  Iowa,  305,  92  N.  W. 
79,  holding  to  require  a  street  railway  to  remove  its  tracks  to  the  middle  of 
the  street,  place  same  at  grade  and  pave  the  portion  of  the  street  it  occupies 
is  a  reasonable  exercise  of  municipal  authority. 
In j auction  against  excess  of  police  power. 

Cited  in  State  ex  rel.  Freeman  v.  Zimmerman,  86  Minn.  356,  58  L.R.A.  79, 
01  .Am.  St.  Rep.  351,  90  N.  W.  783,  holding  courts  will  not  interfere  in  the 
exercise  of  it  except  where  it  is  arbitrary,  oppressive,  and  unreasonable;  State 
ex  rel.  Utick  v.  Polk  County,  87  Minn.  343,  60  L.R.A.  188,  92  N.  W.  216, 
on  injunction  to  prevent  misuse  of  police  power. 
Rig-ht  to  erect  poles  and  wires  in  city  streets. 

Cited  in  Tri-State  Teleph.  &  Teleg.  Co.  v.  Thief  River  Falls,  183  Fed.  855, 
holding  franchise  from  city  necessary  to  erection  of  telephone  system-  in  streets; 
Edison  Electric  Light  &  Power  Co.  v.  Blomquist,  185  Fed.  623,  holding  voidr 
ordinance  requiring  electric  companies  to  remove  their  wires  at  their  own  ex- 
pense so  as  to  permit  house  to  be  moved  through  streets;  State  ex  rel.  Rocky 
Mountain  Bell  Teleph.  Co.  v.  Red  Lodge,  30  Mont.  342,  76  Pac.  758,  holding 
term  "public  roads''  in  statute  includes  streets  in  cities;  Chamberlain  v.  Iowa 
Teleph.  Co.  114  Iowa,  624,  93  N.  W.  596;  State  ex  rel.  Wisconsin  Teleph.  Co. 
v.  Sheboygan,  111  Wis.  33,  86  N.  W.  657,  holding  word  "highway"  as  used  in 
statute  authorizing  telephone  companies  to  construct  its  lines  along  any  pub- 
lic highway,  covers  streets  and  ways  of  a  city,  as  well  as  rural  highways. 

Disapproved  in  Nebraska  Teleph.  Co.  v.  Western  Independent  Long  Distance 
Teleph.  Co.   68  Neb.  775,   95  N.  W.   1&,  holding  term   "public  road"   in   statute 
giving   telegraph   and   telephone   companies   a   right  of   way   along   public   roads 
of  state  does  not  include  city  streets  and  alleys. 
Telegraph   as   including-   telephone. 

Cited  in  Old  Colony  Trust  Co.  v.  Wichita,  123  Fed.  775;  Wichita  v.  Missouri 
&  K.  Teleph.  Co.  70  Kan.  451,  78  Pac.  886,  holding  legislature  extending  rights 
to  telegraph  companies  applies  to  telephone  companies. 

53  L.  R.  A.  192,  PEACOCK  v.  LINTON,  22  R.  I.  328,  47  Atl.  887. 
Liability    of    father    for    tuition    of    infant. 

Cited  in  Cory  v.  Cook,  24  R.  I.  425,  53  Atl.   315,  holding  question  whether 
tuition  at  commercial  school   is  included  in  "necessaries"   for  infant  to  be  for 
jury. 
Authority  to  bind   parent   by  contracts   other   than    for   necessaries. 

Cited  in  note  (39  L.R.A.  (N.S.)  882)  on  authority  to  bind  parent  by  con- 
tracts other  than  for  necessaries. 

53   L.   R.   A.   193,   FIDELITY  MUT.  LIFE   ASSO.  v.   JEFFORDS,   46  C.   C.  A. 

377,  107  Fed.  402. 
Misrepresentation  avoiding  insurance. 

Cited  in  Summers  v.  Metropolitan  L.  Ins.  Co.  90  Mo.  App.  700,  holding  ihat  to 
avoid  policy  for  misrepresentations,  it  must  be  shown  that  they  were  made  with 
knowledge  that  they  were  untrue. 

Annotation  cited  in  Thompson  v.  Travelers'  Ins.  Co.  13  N.  D.  450,  101  N.  W.  900, 
holding,  under  condition  "that  policy  should  not  take  effect  unless  first  premium 
was  paid  while  applicant  was  in  good  health,"  that  policy  would  be  avoided  if  ap- 
plicant was  not  in  good  health,  though  such  condition  was  unknown  to  him. 
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Cited  in  footnote  to  Standard  L.  &  Aeci.  Ins.  Co.  v.  Suit-,  61  L.R.A.  337,  which 
Isolds  policy  void  for  untrue  denial  of  existence  of  bodily  infirmity  though*  made 
in  good  faith. 

Cited  in  note  (15  L.R.A.(N.S.)  1277,  1278)  on  effect  of  hone.-.t  ruistake  in 
answer  as  to  health  of  insured,  warranted  true. 

What     Iji\v     governs     insurjf  sic.-i-. 

Cited  in  Royal  Union  Mut.  L.  Ins.  Co.  v.  Wynn,  177  Fed.  290;  Swing  v.  Well- 
ington, 44  Ind.  App.  462,  89  N.  E.  515;  Mutual  L.  Ins.  Co.  v.  Mullan.  107  Md. 
462,  69  Atl.  385, — holding  contract  of  insurance  governed  by  laws  of  state  where 
contract  is  made,  policy  delivered  and  premiums  paid. 

Cited  in  notes  (63  L.R.A.  844,  8G6)  on  conflict  of  laws  as  to  insurance  contracts; 
(104    Am.    St.    Rep.   490)    on   conflict   of   laws   as   to   nonforfeiture   of    insurance 
policy. 
Incurable  interest  In  life. 

Cited  in  Foster  v.  Preferred  Acci.  Ins.  Co.  125  Fed.  541,  holding  valid  insurance 
policy  taken  out  by  insured  who  also  paid  the  premiums,  but  made  payable  to  a 
person  not  related  to  insured,  as  beneficiary. 

53  L.  R.  A.  210,  CENTRAL  R.  CO.  v.  PEPKEHSON,  112  Ga.  923.  38  S.  E.  365. 
Power  of  court  to  reduce  verdict. 

Cited  in  Tifton,  T.  &  G.  R.  Co.  v.  Chastain,  122  Ga.  251,  50  S.  E.  105.  holding 
that  court  can  not  cause  to  be  written  off  part  of  a  verdict  which  is  not  severable, 
as  condition  for  refusing  new  trial;  Daniel  v.  Bailey,  118  Ga.  408.  45  S.  E.  379, 
holding  that  trial  court  has  no  power  to  order  written  off  part  of  verdict  for 
damages  for  trespass  where  not  separable  and  amount  was  disputed  at  trial ; 
Seaboard  Air-Line  R.  Co.  v.  Randolph.  129  Ga.  798,  59  S.  E.  1110,  reversing  lower 
court  for  writing  off  part  of  verdict  in  action  by  widow  for  homicide  of  her  hus- 
band:  Holland  v.  Williams,  3  Ga.  App.  638,  60  S.  E.  331,  sustaining  order  granting 
new  trial  for  unreasonable  smallness  of  amount  of  damages  assessed  by  jury. 

Cited  in  note  in  (39  L.R.A.(N.S.)  1075,  1077)  on  power  of  trial  court  to  euro 
•excessive  verdict  by  requiring  or  permitting  reduction. 

Distinguished  in  Seaboard  Air-Line  R.  Co.  v.  Bishop,  132  Ga.  77,  63  S.  E.  1103, 
holding  that  portion  of  verdict  found  by  jury  may  be  ordered  written  off  by  trial 
court  where  the  verdict  is  severable  and  the  excessive  amount  ascertainable  by 
calculation. 
Hvideiice   of   damage   iu  action    for   personal    injury. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Daniel,  122  Ky.  272,  3  L.R.A.  (X.S.)  !!<>:;. 
91  S.  W.  691,  holding  evidence  as  to  industry  and  sobriety  admissible  in  action  for 
personal  injury  on  question  of  earning  capacity  only;  Perrin  v.  Douglas,  135  Ga. 
840,  70  S.  E.  225.  holding  that  plaintiff's  age,  habits,  strength,  sex,  vocation  and 
wages  may  be  considered. 

53  L.  R.  A.  218,  BRYAN  v.  UNITED  STATES,  33  C.  C.  A.  617,  61  U.  S.  App. 

259,  90  Fed.  473. 
Liability   of  official'*   bondsmen    for    loss   by   theft. 

Cited  in  note  (91  Am.  St.  Rep.  519)  on  liability  of  sureties  on  official  bonds 
for  loss  by  theft. 

53  L.  R.  A.  220,  ST.  LOUIS  SOUTHWESTERN  W.  R.  CO.  v.  HARPER,  69  Ark. 
18(i,  86  Am.  St.  Rep.  190,  61   S.  W.  911. 
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53  L.  R.  A.  221,  EXOS  v.  SNYDER,  131  Cal.  68,  82  Am.  St.  Rep.  330,  63  Pac.  170. 
Disposition  of  out's  dead  body  by  will. 

Cited  in  note  (89  Am.  St.  Rep.  487)  on  disposition  of  one's  dead  body  by  will. 
Rights  in  (lend  bodies. 

Cited  in  Pettigrew  v.  Pettigrew.  207  Pa.  316,  64  L.R.A.  181,  99  Am.  St.  Rep. 
795,  56  Atl.  878,  holding  tbat  wife  has  right  to  control  burial  of  body  of  her 
husband;  Koerber  v.  Patck,  123  Wis.  459,  68  L.R.A.  959,  102  X.  W.  40,  holding 
that  son  may  maintain  action  for  the  mutilation  of  the  dead  body  of  his  mother. 

Cited  in  footnotes  to  McEntee  v.  Bonacum,  60  L.R.A.  440,  which  holds  next  of 
kin  of  unmarried  person  entitled  to  custody  of  body  and  to  decide  on  place  of 
burial;  Koerber  v.  Patek.  68  L.R.A.  956,  which  holds  that  legal  right  to  bury 
corpse  vests  in  nearest  relative  of  decedent  so  situated  as  to  be  able  and  willing 
to  perform  the  duty. 
Duty  of  next  of  kin  to  bury  body. 

(  ited  in  Tench  v.  McMeekan,  17  Cal.  App.  26,  118  Pac.  479,  holding  that  brother 
must  refund  money  expended  by  another  in  burying  his  unmarried  sister. 
Applicability   of   aft  as   j-in'eeted   by  arrangement   of   codes. 

Cited  in  Lewis  v.  Dunne,  134  Cal.  294,  55  L.R.A.  850,  86  Am.  St.  Rep.  257.  60 
Pac.  478;  Deyoe  v.  Superior  Ct.  140  Cal.  489,  98  Am.  St.  Rep.  73,  74  Pac.  28,— on 
validity  of  particular  act  as  not  being  affected  by  its  arrangement  in  any  particu- 
lar code. 

53  L.  R.  A.  223,  PENNSYLVANIA  CO.  v.  CHICAGO,  181  111.  289.  54  N.  E.  825. 
Hi&'ht   of   railroad   to   ivriint   exclusive   hucU    privilege    in    depot. 

Cited  in  Donovan  v.  Pennsylvania  Co.  199  U.  S.  300,  50  L.  ed.  201,  26  Sup.  Ct. 
Rep.  91,  Affirming  120  Fed.  215,  57  C.  C.  A.  362,  61  L.R.A.  140;  Oregon  Short  Line 
R.  Co.  v.  Davidson,  33  Utah,  375,  16  L.R.A. (N.S.)  783,  94  Pac.  10,  14  Ann.  Cas. 
489,-  -holding  that  railroad  may  grant  to  one  hack  company  the  exclusive  privilege 
of  soliciting  business  on  the  depot  grounds;  Baker-Whiteley  Coal  Co.  v.  Baltimore 
&  0.  R.  Co.  110  C.  C.  A.  234,  188  Fed.  415,  holding  that  railroad  cannot  grant  to 
tug  owner  exclusive  right  to  dock  at  its  pier. 

Cited  in  footnotes  to  Donovan  v.  Pennsylvania  Co.  61  L.R.A.  140,  which  holds 
that  railroad  company  may  give  exclusive  right  to  solicit  passengers  within  its 
station  to  one  hackman;  Hedding  v.  Gallagher,  64  L.R.A.  811,  which  sustains 
right  of  railroad  company  to  give  exclusive  right  to  one  teamster  to  enter  on  its 
grounds,  if  reasonable  requirements  of  passengers  are  fully  met;  State  ex  rel. 
Sheets  v.  Union  Depot  Co.  68  L.R.A.  793,  which  sustains  right  of  union  depot 
company  to  grant  transfer  company  exclusive  right  to  use  specified  part  of  depot 
grounds  for  hacks  and  vehicles  and  soliciting  patronage  of  passengers. 

Cited  in  note  (16  L.R.A. (N.S.)  782)  on  right  to  discriminate  between  solicitors 
of  patronage  at  depots,  wharves,  etc. 
Po\\er    to    i;  rant    or    permit    use    of    streets. 

Cited  in  Winnetka  v.  Chicago  &  M.  Electric  R.  Co.  107  111.  App.  125.  holding 
that  city  has  power  to  grant  to  street  railway  company  right  to  erect  trestle  in 
part  of  street;  McGann  v.  People,  194  111.  539,  62  N.  E.  941,  holding  that  city 
can  not  grant  to  individual  the  right  to  lay  •  railroad  track  in  street  except  upon 
petition  signed  by  owners  of  more  than  one  half  of  abutting  property ;  People  ex 
rel.  Faulkner  v.  Harris,  203  111.  280,  96  Am.  St.  Rep.  304,  67  N.  E.  785,  holding 
that  city  has  no  power  to  authorize  bay  window  encroaching  eighteen  inches  upon 
sidewalk;  Chicago  Cold  Storage  Warehouse  Co.  v.  People,  224  111.  291,  79  N.  E. 
692,  holding  invalid  ordinance  permitting:  storage  house  to  erect  platform  on 
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sidewalk  for  convenience  in  its  business;  John  A.  Tolnian  &  Co.  v.  Chicago,  145 
111.  App.  241,  holding  that  city  has  power  to  order  removal  of  permanent  plat- 
form and  skids  on  sidewalk  used  by  wholesale  house  in  loading  goods;  Chicago 
v.  Rothchild  &  Co.  130  111.  App.  557,  holding  same  as  to  connecting  passageway 
between  elevated  railway  station  and  private  building;  People  ex  rel.  Kocourek 
v.  Chicago,  193  111.  566,  62  X.  E.  187,  (dissenting  opinion),  on  city  having  no 
power  to  grant  private  party  right  to  use  public  alley  for  private  purpose;  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  People,  222  111.  435,  78  N.  E.  790;  Rockford  &  I.  R.  Co. 
v.  Keyt,  117  111.  App.  40, — on  city  as  having  no  power  to  authorize  use  of  street 
for  private  purposes,  and  such  use  liable  to  abatement  as  nuisance;  Healy  v. 
Deering,  231  111.  429,  121  Am.  St.  Rep.  331,  83  N.  E.  226;  People  ex  rel.  Friend 
v.  Wieboldt,  233  111.  582,  84  N.  E.  646, — on  city  having  no  power  to  vacate  street 
or  alley  for  use  of  private  person. 
Street  stands. 

Cited  in  McFall  v.  St.  Louis,  232  Mo.  731,  33  L.R.A.  (X.S.)  476,  135  S.  W.  53, 
holding  valid,  ordinance  granting  special  permission  to  licensed  hack  drivers  to 
stand  in  front  of  abutters  consenting  thereto;  Chicago  v.  Verdon,  119  111.  App. 
496,  holding  that  city  has  no  authority  to  grant  license  for  use  of  portion  of 
street  for  stand  for  display  and  sale  of  goods;  Chicago  v.  Pooley,  112  111.  App. 
344;  Cordatos  v.  Chicago,  129  111.  App.  475,  denying  injunction  to  prevent  city 
authorities  from  clearing  sidewalk  of  street  stands;  Heineck  v.  Grosse,  99  111. 
App.  443,  holding  that  lessor  can  not  recover  rent  under  lease  of  portion  of  side- 
walk for  private  business. 

Cited  in  note  (25  L.R.A.  (N.S.)  403,  405)   on  power  of  municipality  to  grant  or 
lease  space  on  street  or  sidewalk. 
Action  by  private  party. 

Followed  in  Reinisch  v.  Chicago  &  N.  W.  R.  Co.  145  111.  App.  201,  denying 
injunction,  at  instance  of  private  party,  to  prevent  laying  of  railroad  track  in 
street. 

Cited  in  People  v.  Hart,  154  111.  App.  240,  denying  injunction  against  use  of 
street  as  hack  stand;  Atchison,  T.  &  S.  F.  R.  Co.  v.  General  Electric  R.  Co.  50 
C.  C.  A.  424,  112  Fed.  692;  East  St.  Louis  R.  Co.  v.  Louisville  &  N.  R.  Co.  79 
C.  C.  A.  107,  149  Fed.  162;  General  Electric  R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
184  111.  595,  56  N.  E.  963, — holding  that  steam  railroad  cannot  obtain  injunction 
to  prevent  street  railway  from  crossing  its  tracks  at  a  public  street  crossing; 
Chicago  Teleph.  Co.  v.  Xorthwestern  Teleph.  Co.  199  111.  347,  65  X.  E.  329,  Af- 
firming 100  111.  App.  57,  holding  that  action  to  test  right  of  telephone  company 
to  use  street  under  permission  from  city  can  be  brought  only  by  the  city;  John 
Anisfield  Co.  v.  Edward  B.  Grossman  &  Co.  98  111.  App.  187,  holding  that  adjoin- 
ing owner  may  maintain  suit  to  enjoin  structure  encroaching  on  sidewalk,  au- 
thorized by  invalid  ordinances,  on  ground  of  interference  with  light,  air  and 
access;  General  Electric  R.  Co.  v.  Chicago,  I.  &  L.  R.  Co.  46  C.  C.  A.  629,  107 
Fed.  773,  granting  injunction  at  instance  of  railroad  company  to  prevent  con- 
struction of  street  railway  which  would  cut  off  and  interfere  with  access  to  its 
depot. 

53  L.  R.  A.  232,  CLARK  v.  CHICAGO  TITLE  &  T.  CO.,  186  111.  440,  78  Am.  St. 

Rep.  294,  57  N.  E.  1061. 
Nature  of  cashier's  check. 

Cited  in  footnote  to  Drinkall  v.  Movius  State  Bank,  57  L.R.A.  341,  which  holds 
cashier's  check  not  subject  to  countermand  like  ordinary  check. 
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53  L.  R.  A.  235,  KLOS  v.  ZATIORIK,  133  Iowa:  161,  84  N.  W.  1046. 

53  L.  R.  A.  238,  PULSIFER  v.  DOUGLAS,  94  Me.  556,  48  Atl.  118. 
Rights  in   Imrial   lots. 

Cited  in  Wilson  v.  Read,  74  N.  H.  326,  16  L.R.A.(N.S.)  335,  122  Am.  St.  Rep. 
973,  68  Atl.  37,  on  rights  as  to  removal  of  remains  once  buried  being  governed 
by  rules  of  propriety  and  reasonableness  as  determined  by  court  of  equity  in 
each  individual;  Anderson  v.  Acheson,  132  Iowa,  748,  9  L.R.A.  (N.S.)  219,  110 
N.  W.  335,  holding  that  member  of  family  of  grantee  of  cemetery  lot  has  not 
such  interest  therein  as  will  sustain  action  of  ejectment  against  third  person  to 
whom  original  grantee  had  conveyed  the  lot. 

53  L.  R.  A.  239,  DAVIES  v.  EASTERN  S.  B.  CO.  94  Me.  379,  47  Atl.  896. 
Duty  as  to  delivery  of  telegrams  through    third    persons. 

Cited  in  McTaggart  v.  Maine  C.  R.  Co.  100  Me.  228,  65  Atl.  1027,  holding  that 
it  is  not  the  duty  of  baggage  master  on  train  to  deliver  telegram  by  throwing  it 
off  train  though  requested  to  do  so  by  station  agent;  Western  U.  Teleg.  Co.  v. 
M'Caul,  115  Tenn.  108,  90  S.  W.  856,  holding  that  where  telegram  is  addressed 
to  a  person  in  care  of  another,  telegraph  company  is  not  required  to  deliver  to 
member  of  family  of  person  in  whose  care  addressed,  where  neither  of  addresses 
can  be  found. 

Cited  in  footnotes  to  Western  Union  Teleg.  Co.  v.  Cobb,  58  L.R.A.  698,  which 
holds  delivery  of  telegram  to  clerk  of  hotel  where  sendee  boards,  insufficient; 
Lefler  v.  Western  U.  Teleg.  Co.  59  L.R.A.  477,  which  holds  sufficient,  delivery  to 
ticket  agent  of  telegram  directed  to  person  in  care  of  railroad  company  at  place 
where  ticket  agent  is,  after  making  of  extensive  search  for  sendee. 
Authority  of  agent. 

Cited  in  St.  Louis  Gunning  Adv.  Co.  v.  Wanamaker  &  Brown,  115  Mo.  App. 
294,  90  S.  W.  737,  holding  that  question  whether  contract  entered  into  by  agent 
was  "necessary"  so  as  to  raise  presumption  of  implied  authority,  is  for  jury. 

53  L.  R.  A.  241,  VEASEY  v.  CARSON,  177  MASS.  117,  58  N.  E.  177. 
Rig-fat    of   agent    to    commissions. 

Cited  in  Bertelson  v.  Hoffman,  35  Wash.  461,  77  Pac.  801,  holding  failure  of 
agent  to  disclose  name  of  purchaser  not  a  defense  to  action  for  commission  where 
such  information  was  not  requested,  and  principal  was  not  injured  thereby; 
Lawler  v.  Armstrong,  53  Wash.  673,  102  Pac.  775,  holding  failure  of  agent  to 
disclose  that  purchaser  was  acting  for  other  parties,  not  a  defense  to  action  for 
commission  on  sale,  where  ostensible  purchaser  was  financially  able  to  carry  out 
the  contract;  Stanley  v.  Beckham,  82  C.  C.  A.  304,  153  Fed.  156,  holding  sub- 
stantial departure  from  principal's  instructions,  no  defense  to  action  by  agent 
for  commission  where  principal  was  not  injured  thereby;  Quinn  v.  Burton,  195 
Mass.  281,  81  N.  E.  257,  denying  agent  recovery  of  commission  where  agent  and 
brokers  representing  purchaser  secretly  made  an  agreement  for  division  of  the 
commission. 

Distinguished  in  Burr  v.  Beacon  Trust  Co.  188  Mass.  133,  74  N.  E.  300,  hold- 
ing clerk  of  borrower  entitled  to  commission  from  bank  holding  borrower's  notes, 
for  finding  for  the  bank  a  purchaser  for  such  notes. 
Duty  of  broker  to  impart  knowledge  to   principal. 

Cited  in  note  (25  L.R.A. (N.S.)  739)  on  duty  of  broker  to  impart  to  principal 
knowledge  of  favorable  terms  offered  or  acceptable  by  customer. 
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53  L.  R.  A.  245,  POWERS  v.  COM.  310  Ky.  38(5,  61  S.  \Y.  735. 

Second  appeal,   114   Ky.  241,   70  S.   \Y.   664. 

Appeal  from  habeas  corpus  and  original  petition  for  mandamus.     Kentucky  v. 
Powers.  201    U.  S.  23,  50  L.  ed.  643,  26  Sup.  C't.  Rep.  3S7,  5  Ann.  Cas.  092,  Re- 
versing 139  Fed.  459,  stating  history  of  trials  in  state  court. 
Who    are    de    facto    oiliirers. 

Cited  in  Dienstag  v.  Fagan,  74  X.  ,J.  L.  42i.  tir>  Atl.  1011,  holding  that  hoard 
appointed  under  unconstitutional  act  does  not  become  a  board  de  facto,  when- 
there  is  a  de  jure  board  also  acting  under  claim  of  being  the  legal  board;  How- 
ard v.  Burke,  248  111.  229,  140  Am.  St.  Rep.  159,  93  N.  E.  775.  holding  that  where 
twc  boards  of  education  are  elected  i  different  polling  places  at  same  time,  one 
assuming  to  exercise  functions  is  de  facto  board. 
Examination  of  accused  as  to  former  crimes. 

Cited  in  Ochsner  v.  Com.  128  Ky.  764,  109  S.  \Y.  326,  holding  that  accused  of 
fering   himself  as  a  witness  may  be  impeached  by  asking  him  about  commission 
of   former  crime,   but   court  shall    instruct  jury  that   such  evidence   can   be  con- 
sidered only  upon  question  of  credibility. 
Evidence    in    action    cli-.\ritiiix    conspiracy. 

Cited  in  Gambrell  v.  Com.  130  Ky.  519,  113  S.  \V.  476.  holding  admissible, 
evidence  of  cause  of  ill  feeling  between  conspirators  and  decedent  threats  and 
hostile  declarations  and  purchase  of  cartridges;  Coin.  v.  llargis,  124  Ky.  370,  9!) 
S.  \V.  348,  holding  declarations  of  one  conspirator  admissible  against  his  co 
conspirators;  Howard  v.  Com.  114  Ky.  385,  70  S.  W.  1055,  holding  that  where 
evidence  of  conspiracy  is  introduced,  court  should  instruct  jury  as  to  considera- 
tion to  be  given  to  evidence  of  acts  and  doings  of  co-conspirators:  Bowen  v. 
State,  47  Tex.  Crim.  Rep.  144,  82  S.  W.  520.  as  discussing  liability  of  co-con- 
spirators in  commission  of  a  crime:  Howard  v.  Com.  110  Ky.  386,  61  S.  W.  756. 
13  Am.  Crim.  Rep.  533,  on  instruction  as  to  effect  of  testimony  of  accomplices. 
Homicide  in  currying  ont  n  :i ':>  ••.  I'nl  consp/rj*  ••.'  . 

Cited  in  note  (68  L.R.A.  197.  203-207,  213,  214,  216,  220-222)  on  homicide  in 
carrying  out  unlawful  conspiracy. 

53  L.  R.  A.  265,  FITE  v.  FITE,  110  Ky.  197.  61  S.  W.  26. 
Debts  dischar.u'eable   in   bankruptcy. 

Cited  in  footnotes  to  Colwell  v.  Tinker.  58  L.R.A.  765,  which  holds  judgment 
awarding  damages  for  criminal  conversation  with  plaintiff's  wife  not  released 
by  discharge  in  bankruptcy;  McKittrick  v.  Cahoon,  02  L.R.A.  757,  which  holds 
final  money  judgment  for  total  amount  due  from  putative  father  in  bastardy 
proceedings  a  debt  dischargeable  in  bankruptcy;  .Macdonald  v.  Tefft-Weller  Co. 
65  L.R.A.  106,  which  holds  obligation  of  married  woman  to  pay  for  goods  form- 
ing part  of  her  stock  in  trade,  a  debt  within  provision  of  bankruptcy  act;  Dight 
v.  Chapman,  65  L.R.A.  793,  which  holds  liability  of  stockholders  for  corporate 
debts  a  debt  provable  in  bankruptcy  proceedings. 

Cited  in  note  (54  L.R.A.  370)  on  what  constitutes  fixed  liability  as  evidenced 
by  judgment  or  instrument  in  writing  absolutely  owing  at  time  of  filing  bank- 
ruptcy petition. 

53  L.  R.  A.  267,  BECKER  v.  LOUISVILLE  &  N.  R.  CO.  110  Ky.  474.  96  Am.  St. 

Rep.  459,  61  S.  W.  997. 
Liability   for  injury   to   wrong-doer   which    iiii^hl   have  been  avoided. 

Cited  in  Tennessee  C.  R.  Co.  v.  Cook,  146  Ky.  376,  142  S.  W.  683,  holding  that 
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to  reccver  for  death  of  trespasser,  plaintiif  must  show  tliat  those  in  charge  of 
train  saw  or  were  in  position  where  they  could  not  help  but  see  trespasser; 
McChtnahan  v.  Vicksburg.  S.  &  P.  R.  Co.  Ill  La.  791,  35  So.  902,  holding  railroad 
company  liable  for  injury  to  intoxicated  man  lying  on  track  where  track  \\i\a 
clear  and  object  thereon  visible  for  a  long  distance;  El  Paso  Electric  R.  Co.  v. 
Kendall,  38  Tex.  Civ.  App.  2-23.  85  S.  W.  01,  holding  that  directed  verdict  should 
not  be  given  upon  showing  contributory  negligence  of  person  injured  at  street 
railway  crossing,  if  evidence  tended  to  show  that  motorman  might  have  seen  him 
in  time  to  avoid  tie  injury:  Harvey  v.  Louisiana  Western  R.  C'o.  114  La.  1080,  3S 
iSo.  80,"),  on  contributory  negligence  as  not  barring  recovery  for  injury,  if  rail- 
road might  have  avoided  causing  it. 

Cited  in  notes  (55  L.R.A.  4,39)  on  doctrine  of  "last  clear  chance:"  (69  L.R.A. 
538)  on  necessity  of  actual  knowledge  of  disability  to  create  duty  to  avoid  in- 
jury. 

Distinguished  in  Goodman  v.  Louisville  &  N.  R.  Co.  (Craddock  v.  Louisville  & 
N.  It.  Co.)  116  Ky.  904,  63  L.R.A.  659,  77  S.  W.  .174;  Louisville  &  N.  R.  Co.  v. 
Log.vlon,  118  Ky.  605,  81  S.  W.  657,  holding  railroad  not  liable  for  injury  to 
child  on  track  where  not  discovered  in  time  to  avoid  injury,  and  where  accident 
occurred  at  place  where  trainmen  had  no  reason  to  be  on  lookout  for  children  on 
the  track;  Creager  v.  Illinois  C.  R.  Co.  134  Ky.  548,  121  S.  W.  458,  holding 
directed  verdict  for  railroad  company  in  action  for  killing  trespasser,  proper 
where  evidence  failed  to  show  that  his  danger  was  discovered  in  time  to  avoid 
the  injury;  Monogogna  v.  Illinois  C.  R.  Co.  115  La.  602,  39  So.  699.  holding  rail- 
load  company  not  liable  for  killing  of  mule  on  track  where  it  established  affirma- 
tively that  it  did  not  occur  through  any  carelessness  on  part  of  the  railroad. 
Mnbiliiy  for  injury  to  one  nttein  |»t>nu  to  rexi-ue  another. 

Cited  in  Bracey  v.  Northwestern  Improv.  Co.  41  Mont.  346,  137  Am.  St.  Rep. 
738.  109  Pac.  706,  holding  that  rescuer  may  recover  for  injury,  provided  he  acts 
with  reasonable  prudence;  Dixon  v.  New  York,  N.  H.  &  H.  R.  Co.  207  Mass.  130, 
!)2  N.  E.  1030,  holding  railroad  liable  for  injury  to  driver  going  to  assistance  of 
another  driver  trying  to  restrain  plunging  horse  on  track;  Savior  v.  Parsons, 
122  Iowa.  681,  64  L.R.A.  544,  101  Am.  St.  Rep.  283,  98  N.  W.  500,  holding  that 
one  getting  into  dangerous  position  in  attempt  to  rescue  another  is  not  guilty 
of  negligence:  \Vhitworth  v.  Slireveport  Belt  R.  Co.  112  La.  374,  65  L.R.A.  133. 
36  So.  414,  holding  electric  company  liable  for  death  of  employee  from  shock 
while  attempting  to  assist  fellow  employee  out  of  dangerous  situation;  San 
Antonio  &  A.  P.  R.  Co.  v.  Gray,  95  Tex.  428,  67  S.  W.  763,  holding  that  one  who 
is  upon  a  railroad  track  in  an  attempt  to  rescue  a  child  from  danger  is  not  i 
trespasser  nor  is  lie  guilty  of  contributory  negligence  if  injured:  Chesapeake  &• 
O.  R.  Co.  v.  Lang,  135  Ky.  86,  121  S.  \V.  993,  on  railroads  liability  for  injury  to 
person  while  removing  object  from  track  in  attempt  to  save  the  train. 

Cited  in  footnotes  to  Ryan  v.  Tower,  55  L.R.A.  310,  which  denies  land  owner's 
duty  to  make  premises  safe  for  one  attempting  to  rescue  trespassing  child  caught 
in  water  wheel  in  unused  building:  Chattanooga  L.  &  P.  Co.  v.  Hodges,  60  L.R.A. 
459,  which  holds  employee's  re-entering  burning  building  to  telephone  fire  alarm, 
proximate  cause  of  his  death;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co  v.  Lynch,  63 
L.R.A.  504,  which  holds  recovery  for  injuries  sustained  in  effort  to  save  life  of 
imperiled  person  not  defeated  by  latter's  contributory  negligence;  Saylor  v. 
Parsons,  64  L.R.A.  542.  which  denies  liability  of  corporation  for  injury  to  em- 
ployee in  attempting  to  rescue  one  of  its  members  from  sudden  danger;  Whit- 
•A'orth  v.  Shreveport  Belt  R.  Co.  65  L.R.A.  129,  which  holds  telephone  lineman  not 
L.ii.A.  An.  Vol.  VI.— 2. 
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negligent  in  going  to  rescue  of  fellow  servant  who  has  received  shock  while  on 
telephone  pole,  due  to  defective  insulation  of  hanger  connecting  span  wire  of 
electric  railway  with  trolley  wire. 

Cited  in  note   (27  L.R.A.  (N.S.)    1069)   on  voluntarily  incurring  danger  to  save 
life  as  contributory  negligence. 
Duty  of  railroad  to  tresyssssers  on  track  or  ears. 

Cited  in  footnotes  to  Trudell  v.  Grand  Trunk  R.  Co.  53  L.R.A.  271,  which  de- 
nies liability  of  railroad  company  for  killing  boy  trespassing  on  its  track  at 
place  remote  from  highway;  Schrei^er  v.  Great  Northern  R.  Co.  58  L.R.A.  70. 
which  holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed 
on  track  by  cow;  Ash  worth  v.  Southern  R.  Co.  59  L.R.A.  592,  which  holds  com- 
pany liable  for  injury  to  young  child  while  riding  on  running  board  of  engine 
according  to  known  custom  of  children. 

Cited   in  notes    (69   L.R.A.   526)    on  care  due  to  persons   walking  on  railway 
trestle;    (69  L.R.A.  544)    on  duty  to  discover  trespasser's  peril;    (2  L.R.A. (X.S.)  , 
501 )    on  duty  of  trainmen,  upon  perceiving  unknown  object  in  fact  a  trespasser 
helpless  on  track. 

53  L.  R.  A.  271,  TRUDELL  v.  GRAND  TRUNK  R.  CO.  126  Mich.  73,  85  N.  W. 

250. 
Liability    for    injury    to    t  ro.s]>;ts:<i  n.u    children. 

Cited  in  Berg  v.  Duluth,  S.  S.  &  A.  R.  Co.  Ill  Minn.  311,  126  N.  W.  1093 
holding  railroad  not  liable  for  injury  to  boy  in  attempting  to  catch  on  train; 
Charetta  v.  L'Anse,  154  Mich.  312,  117  N.  W.  737,  on  nonliability  of  city  for 
death  of  boy  who  climbed  up  to  wire  and  receive  a  shock  causing  his  death; 
Stark  v.  Muskegon  Traction  &  Lighting  Co  141  Mich.  579,  1  L.R.A. (N.S.)  825, 
104  N.  W.  1100,  on  question  whether  child  ten  years  old  was  a  "trespasser." 

Cited  in  footnote  to  Ashworth  v.  Southern  R.  Co.  59  L.R.A.  592,  which  holds 
company  liable  for  injury  to  young  child  while  riding  on  running  board  of  engine 
according  to  known  custom  of  children. 

Cited  in  note  (32  L.R.A. (N.S.)   561)   on  duty  of  property  owner  to  trespassing 
child. 
On   railroad   track. 

Followed  in  Bledsoe  v.  Grand  R.  Co.  126  Mich.  316,  85  N.  W.  738,  holding 
railroad  not  liable  for  death  of  boy  trespassing  in  its  yards,  caused  by  his  being 
struck  by  lever  at  slip  for  loading  cars  on  ferry;  Wade  v.  Detroit,  Y.  A.  A.  &  J. 
R.  Co.  151  Mich.  686,  115  N.  Y.  713,  holding  railroad  not  liable  for  death  of  boy 
trespassing  on  track  in  absence  of  evidence  that  his  danger  was  discovered  in 
time  to  avoid  the  injury;  Perego  v.  Lake  Shore  &  M.  S.  R.  Co.  158  Mich.  231, 
122  N.  W.  535,  holding  railroad  not  liable  for  death  of  boy  eight  years  old  killed 
while  attempting  to  cross  track  in  front  of  train. 

Cited  in  Levy  v.  Houghton  County  Street  R.  Co.  164  Mich.  576,  129  N.  W. 
683,  holding  interurban  railway  not  liable  for  death  of  person  walking  on  track 
who  saw  car  when  five  hundred  feet  away  and  did  not  step  out  of  danger ; 
Palmer  v.  Oregon  Short  Line  R.  Co.  34  Utah,  478,  98  Pac.  689,  16  Ann.  Cas.  229, 
holding  that  railroad  owes  no  duty  to  keep  lookout  for  children  trespassing  on 
its  tracks. 

Cited  in  footnote  to  Craddock  v.  Louisville  &  N.  R.  Co.  63  L.R.A.  657,  which 
holds  those  in  charge  of  locomotive  not  bound  to  discover  presence  of  infant  on 
tra-ck  remote  from  highway  at  earliest  possible  moment. 

Cited  in  note  (6  L.R.A.  (N.S.)  283)  on  right  of  engineer  of  train  to  presume 
that  child  will  get  out  of  danger. 
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Distinguished  in  Knickerbocker  v.  Detroit,  G.  H.  &  M.  R.  Co.  167  Mich.  601, 
333  N.  W.  504,  holding  railroad  not  liable  for  death  of  boy  riding  bicycle  across 
track. 
Liability  for  injury  to  i*t-rsoi»  walking-  on  track. 

Cited  in  Spaven  v.  Lake  Shore  &  M.  S.  R.  Co.  130  Mich.  587,  90  N.  W.  325, 
holding  railroad  not  liable  for  injury  to  person  walking  on  track  where  he  knew 
trains  were  liable  to  come  at  any  time;  Leighton  v.  Wheeler,  106  Me.  453,  — 
L.R.A.  (N.S.)  — ,  76  Atl.  916,  holding  railroad  not  liable  for  death  of  section  man 
lying  on  track,  where  engineer  on  seeing  him  tried  to  stop  train. 

53  L.  R.  A.  274,  PINGREE  v.  MICHIGAN  C.  R.  CO.  118  Mich.  314,  76  N.  W. 

635. 
Power  over  rates. 

Cited  in  Detroit  v.  Detroit  Citizens  Street  R.  Co.  184  U.  S.  383,  46  L.  ed.  606, 
22  Sup.  Ct.  Rep.  410,  holding  that  city  cannot  by  ordinance  change  rates  pre* 
scribed  in  charter  of  street  railway  company;  Bessemer  v.  Bessemer  City  Water- 
works, 152  Ala.  406,  44  So.  663,  holding  that  where  city  enters  into  contract  with 
water  company  which  fixes  the  rates  for  water  for  a  term  of  years,  it  cannot  by 
ordinance  change  the  rate  before  expiration  of  the  term;  Boerth  v.  Detroit  City 
Gas.  Co.  152  Mich.  663,  18  L.R.A. (N.S.)  1204,  116  N.  W.  628,  holding  that  ordi- 
nance prescribing  that  gas  company  cannot  charge  more  than  a  stated  price  for 
gas,  gives  it  authority  to  charge  that  price;  Pennsylvania  R.  Co.  v.  Philadelphia 
County,  16  Pa.  Dist.  R.  727,  holding  invalid  act  regulating  rates  where  charter 
confers  upon  railroad  power  to  fix  rates  within  certain  limits. 

Cited  in  note  (46  L.  ed.  U.  S.  593,  594,  598)  on  contract  exemptions  from  legis- 
lative power  to  fix  tolls,  rates,  or  prices. 

Distinguished  in  Home  Telepli.  &  Teleg.  Co.  v.  Los  Angeles,  155  Fed.  574,  hold- 
ing that  city  has  power  by  ordinance  to  regulate  charges  of  telephone  company, 
though  its  franchise  provided  maximum  charges  to  be  made  by  it. 
Effect  of  consolidation  of  corporations. 

Cited  in  note    (89  Am.  St.  Rep.  609,  611,   633)    on  effect  of  consolidation  of 
corporations. 
Power   of   legislature. 

Cited  in  Smith  v.  Stephens,  173  Ind.  572,  30  L.R.A. (N.S.)  708,  91  N.  E.  167, 
on  power  of  legislature  as  to  subjects  and  methods  of  taxation. 

53  L.  R.  A.  285,  PEERLESS  MFG.  00.  v.  BAGLEY,  126  Mich.  225,  86  Am.  St. 
Rep.  537,  85  N.  W.  568. 

Cited  in  Bagley  v.  General  Fire  Extinguisher  Co.  212  U.  S.  478,  53  L.  ed.  610, 
29  Sup.  Ct.  Rep.  341,  historically  being  a  case  arising  out  of  the  same  state  of 
facts;  United  States  Casualty  Co.  v.  Bagley,  129  Mich.  71,  55  L.R.A.  616,  95 
Am.  St.  Rep.  424,  87  N.  W.  1044,  as  being  a  case  arising  out  of  the  same  circum- 
stances and  in  which  legal  questions  arising  therein  were  settled. 
Liability  of  landlord  to  tenant  for  injury  resulting;  from  iieslig-ence  in 
malting-  repairs. 

Cited  in  Anderson  v.  Moore,  108  111.  App.  107,  holding  landlord  liable  for  injury 
caused 'by  negligence  of  plumber  employed  by  him  to  repair  premises;  Upham  v. 
Head,  74  Kan.  20,  85  Pac.  1017,  holding  landlord  liable  for  injury  caused  by 
negligence  of  workman  employed  by  him  to  repair  cistern;  Eberson  v.  Continental 
Invest  Co.  330  Mo.  App.  306,  109  S.  W.  62,  holding  landlord  under  covenant  to 
repair,  liable  for  negligence  of  independent  contractor  engaged  to  repair  roof,  in 
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failing  to  take  proper  precautions  to  protect  tenant's  property  from  injury  from 
rain;  Doyle  v.  Franek,  82  Neb.  609,  118  N.  W.  468,  holding  landlord  liable  for  in- 
jury to  tenant  caused  by  negligence  ^f  independent  contractor  in  replacing  steps 
at  entrance  after  house  had  been  moved;  Blickley  v.  Luce,  148  Mich.  240,  111 
N.  W.  752,  holding  landlord  liable  *o.  injury  to  tenant's  goods  caused  by  negli- 
gence in  making  repairs,  by  another  tenant  under  permission  of  landlord. 
Liability  of  independent  contractor. 

Cited  in  footnotes  to  Moomer  v.  Wilbur,  53  L.R.A.  172,  which  denies  owner's 
liability  for  injury  by  fall  of  bricks  through  negligence  of  independent  contractor 
repairing  chimney;  Uppington  v.  New  York,  53  L.R.A.  550,  which  holds  mu- 
nicipality not  liable  for  negligence  of  independent  contractor  for  construction  of 
sewer  because  of  reserving  right  to  change,  inspect  and  supervise  to  extent  neces- 
sary to  produce  intended  result;  South  Bend  v.  Turner,  54  L.R.A.  396,  which 
holds  municipality  not  relieved  from  liability  for  injuries  due  to  dangerous  con- 
dition of  sewer  by  fact  that  it  was  in  exclusive  possession  of  contractor;  Hoff  v. 
Shockley,  64  L.R.A.  538.  which  holds  property  owner  not  liable  for  injuries  to 
traveler  due  to  obstructions  placed  by  an  independent  contractor  in  front  of  his 
property  without  danger  signals. 

53  L.  R.  A.  288,  UNITED  PRESS  v.  NEW  YORK  PRESS  CO.  164  N.  Y.  406,  58 

N.  E.  527. 
Deffniteiiess    of   contracts. 

Followed  in  Lambert  v.  Hays,  136  App.  Div.  570,  121  N.  Y.  Supp.  80,  holding 
contract  for  purchase  of  all  goods  of  a  specified  kind  too  indefinite  where  no  price 
is  stated  and  no  other  facts  appear  from  which  price  may  be  ascertained. 

Cited  in  Jones  v.  Vance  Shoe  Co.  115  Fed.  71U,  holding  contract  to  loan  to 
corporation  "whatever  capital  is  needed  for  a  working  fund"  too  indefinite  for 
enforcement;  John  Hetherington  &  Sons  v.  William  Firth  Co.  210  Mass.  24,  95  N. 
E.  966,  holding  loss  of  profits  not  recoverable  for  breach  of  contract  of  sole 
agency,  where  there  was  no  obligation  on  agent  to  take  any  definite  number  of 
machines  and  no  prices  were  fixed;  People  ex  rel.  Newburgh  News  Printing  & 
Pub.  Co.  v.  Orange  County,  140  App.  Div.  229,  holding  that  order  of  county  clerk 
for  printing  of  election  ballots  at  cost  not  to  exceed  amount  of  previous  audit 
does  not  constitute  contract  entitling  printer  to  such  amount;  Bluemner  v. 
Garvin,  120  App.  Div.  34,  104  N.  Y.  Supp.  1009.  holding  contract  for  employment 
of  architect  too  indefinite  for  enforcement  where  no  compensation  was  fixed 
definitely;  Olympia  Bottling  Works  v.  Olympia  Brewing  Co.  56  Or.  92,  107  Pac. 
969  (dissenting  opinion),  on  definiteness  of  contract  for  sole  agency  of  brewery: 
Butler  v.  Kemmerer,  218  Pa.  246,  67  Atl.  332,  holding  promise  to  employer  that 
he  should  be  well  compensated,  and  that  if  there  were  any  profits  the  employer 
would  divide  with  him  on  liberal  basis,  too  indefinite  for  enforcement;  -Mack- 
intosh v.  Thompson,  58  App.  Div.  28,  68  N.  Y.  Supp.  492;  Mackintosh  v.  Kim- 
ball,  101  App.  Div.  497,  92  N.  Y.  Supp.  132, — holding  same  as  too  indefinite 
promise  of  increase  in  salary  no  amount  being  specified;  Hopedale  Electric  Co. 
v.  Electric  Storage  Battery  Co.  69  App.  Div.  348,  89  N.  Y.  Supp.  325,  holding 
contract  not  enforceable  where  it,  in  specific  terms,  provides  for  further  future- 
agreement;  Flaherty  v.  Cary,  62  App.  Div.  121,  70  N.  Y.  Supp.  951,  holding  con- 
tract for  formation  of  corporation  and  employment  of  plaintiff  as  agent  unen- 
forceable where  silent  as  to  essentials  of  the  corporation;  Hall  v.  Hartford,  50 
Misc.  143,  100  N.  Y.  Supp.  392,  on  definiteness  necessary  to  make  contract  en- 
forceable. 

Distinguished  in  Becher  v.  National  Cloak  &  Suit  Co.  128  App.  Div.  424,  112 
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Is;.  Y.  Supp.  839,  holding  enforceable  contract  for  purchase  of  definite  quantity 
of  goods  though  price  not  mentioned,  where  it  appeared  that  written  contract  was 
not  intended  to  cover  the  price;  Rosbach  v.  Sai-kett  &  W.  Co.  134  App.  Div.  131, 
1.18  N.  Y.  Supp.  846,  holding  contract  for  employment  at  not  less  than  $45  per 
week  enforceable;  Crocker-Wheeler  Co.  v.  Bullock,  134  Fed.  248,  holding  that 
failure  to  name  price  does  not  render  contract  too  indefinite  where  it  provides 
a  means  ior  ascertaining  such  price;  Doyle  v.  Edwards,  15  S.  D.  651,  91  N.  W. 
322,  holding  valid,  contract  to  pay  physician  from  $200  to  $400  for  operation. 
Parol  evidence. 

Cited   in  Atchison,  T.  &   S.   F.   R.   Co.  v.  Truskett,  67   Kan.  36,   72  Pac.   562: 
Dady  v.  O'Rourke,  172  N.  Y.  453,  65  N.  E.  273;  O'Connor  v.  Green,  60  App.  Uiv. 
550,  69  N.  Y.  Supp.   1097,   holding  parol  evidence  inadmissible  where  its  object 
is  to  vary  a  clause  in  written  contract. 
Kxtru  allowance    of  costs. 

Cited  in  American  Fruit  Product  Co.  v.  Ward,  113  App.  Div.  324,  99  N.  Y. 
Supp.  717,  holding  extra  allowance  of  costs  to  defendant  proper  in  case  which 
which  was  difficult  and  extraordinary  on  account  of  facts  involved. 

53  L.  .R.  A.  300,  ST.  LOUIS  &  M.  RIVER  R.  CO.  v.  KIRKWOOD,  159  Mo.  239, 

60  S.  W.  110. 
Power  of  city  to  regulate  business. 

Cited  in  St.  Louis  v.  Fischer,  167  Mo.  662,  64  L.R.A.  682,  99  Am.  St.  Rep.  614. 
67  S.  W.  872,  holding  city  could  provide  that  erection  or  maintenance  of  dairy 
or  cow  stable  would  be  prohibited  without  consent  first  obtained  by   city   ordi- 
nance. 
Street   railway  uiicl    railways. 

Cited  in  Kansas  City  v.  Kansas  City  Belt  R.  Co.  187  Mo.  155,  86  S.  W.  190. 
holding  city  has  absolute  right  to  grant  or  refuse  a  railway  company  the  right 
to  use  its  streets,  and  could  require  railway  to  plank  crossings  and  space  between 
tracks.  Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  129,  5  L.R.A.  (N.S.)  199,  88  S. 
W.  648,  holding  city  had  power  to  require  motorman  of  street  cars  to  keep 
vigilant  watch  for  vehicles  on  street  and  to  stop  car  at  first  appearance  of 
danger;  Liverpool  v.  Liverpool  &  M.  R.  Co.  35  N.  S.  243,  on  right  of  city  to  com- 
pel placing  of  gates  on  street  crossed  by  railway  tracks. 

Cited  in  notes    (7  L.R.A. (N.S.)    1191)    on  acquiescence  or  consent  by  town  or 
municipality  to  railroad  in  street  or  highway  as  an  estoppel;    (104  Am.  St.  Rep. 
646)   on  municipal  regulations  of  street  railways  for  protection  of  public. 
Regulation    of    business. 

Cited  in  State  v.  Bixman,  162  Mo.  23,  62  S.  W.  828,  upholding  statute  provid- 
ing for  inspection  of  beer  and  malt  liquors  manufactured  and  sold  in  state. 
Railroad  company   fra lionised  to  operate  street  railway. 

Cited  in  State  ex  rel.  Goeffet  v.  Williams,  227  Mo.  51,  127  S.  W.  52  (dissenting 
opinion),  on  nature  of  railroad  described  in  franchise  as  limitation  on  rights  of 
corporation  having  broader  charter;  Sams  v.  St.  Louis  &  M.  River  R.  Co.  174 
Mo.  65,  61  L.R.A.  477,  73  S.  W.  686,  holding  fact  that  defendant  was  chartered 
as  and  claimed  to  be  a  railroad  corporation  was  not  decisive  in  applying  the 
Railroad  Employer's  Liability  act,  where  in  fact  only  a  street  railroad  was 
operated. 
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53  L.  R.  A.  305,  CRAVENS  v.  NEW  YORK  L.  INS.  CO.  148  Mo.  583,  71  Am.  St. 

Rep.  628,  50  S.  W.  519. 
Ijaw   governing   construction    of   insurance    policy. 

Cited  in  Summers  v.  Fidelity  Mut.  Aid  Asso.  84  Mo.  App.  612,  holding  where 
contract  is  made  by  insurer's  agent  in  state  where  insured  lives,  it  shall  be 
governed  by  law  of  such  state  although  application  recites  that  it  shall  be  con- 
sidered contract  of  another  state;  Moore  v.  Northwestern  L.  Ins.  Co.  112  Mo. 
App.  702,  87  S.  W.  988,  holding  where  policy  is  issued  to  resident  of  state  while 
in  the  state,  it  will  be  construed  by  law  of  that  state  and  not  by  laws  of  state 
where  insurer's  home  office  is. 

Cited  in  footnotes  to  Swing  v.  Munson,  58  L.R.A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located  whose 
laws  directly  violated. 

Cited   in  notes    (63  L.R.A.  841,  849,  864)    on  conflict  of  laws  as  to  insurance 
contracts;   (104  Am.  St.  Rep.  486,  488,  489)  on  conflict  of  laws  as  to  nonforfeiture 
of  insurance  policy. 
—  Place  of  delivery  and  effectuation. 

Affirmed  in  178  U.  S.  395,  44  L.  cd.  1122,  20  Sup.  Ct.  Rep.  962,  holding  statutes 
of  state  where  policy  is  delivered  prevail  in  construction  of  provision  in  policy 
as  to  forfeiture  for  nonpayment  of  premiums  over  contrary  provision  in  policy. 

Approved  in  Whittaker  v.  Mutual  L.  Ins.  Co.  133  Mo.  App.  668,  314  S.  W.  53, 
holding  policy  of  foreign  company  issued  and  delivered  to  resident  of  another 
state  governed  by  law  of  latter. 

Cited  in  Amberger  v.  Modern  Woodmen,  162  Mo.  App.  148,  144  S.  W.  898,  hold- 
ing that  law  of  Missouri  governed  contract,  where  resident  of  Kansas  joined  lodge 
in  Missouri  of  fraternal  benefit  society  of  Iowa  and  made  his  application,  paid  as- 
sessments and  received  certificate  in  Missouri;  Fidelity  Mut.  Life  Asso.  v.  Harris, 
94  Tex.  37,  86  Am.  St.  Rep.  813,  57  S.  W.  635,  holding  that  law  of  state  where 
issued  governs  policy,  where  it  is  issued  and  forwarded  to  insurer's  agent  for  un- 
conditional delivery;  Haven  v.  Home  Ins.  Co.  149  Mo.  App.  294,  130  S.  W.  73, 
holding  that  policy  is  governed  by  law  of  state  where  issued,  although  it  provides 
that  it  shall  be  construed  under  laws  of  another  state;  Roberts  v.  Modern  Wood- 
men, 133  Mo.  App.  210,  113  S.  W.  726,  holding  where  insured  and  insurer  were 
residents  of  same  state  at  time  of  application  and  issuance  and  delivery  of  policy, 
contract  is  governed  by  law  of  such  state;  Pietri  v.  Seguenot,  96  Mo.  App.  265,  69 
S.  W.  1055,  holding  policy  construed  according  to  law  in  force  at  place  where  de- 
livered, although  contract  provided  it  should  be  construed  according  to  law  of 
place  where  made. 

Right   of  contract   as   to   law    governing. 

Distinguished  in  Nichols  v.  Mutual  L.  Ins.  Co.  176  Mo.  374,  62  L.R.A.  661,  75 
S.  W.  664,  holding  under  later  statute,  parties  might  contract  that  law  of  state 
where  contract  was  drawn  up  should  govern  its  construction. 

Forfeitulile   and    tontine   insurance. 

Cited  in  Wheeler  v.  Mutual  Reserve  Fund  Life  Asso.  102  111.  App.  57,  holding 
where  insurance  company  is  by  law  of  its  state  allowed  to  write  tontine  policy, 
such  policy  will  be  valid  in  another  state  where  not  expressly  prohibited  therein 
by  statute. 
Optional   rig-lit   to   paid   up   policy. 

Cited  in  Fable  v.  Connecticut  Mut.  L.  Ins.  Co.  155  Mo.  App.  25,  134  S.  W.  60, 
holding  that  provision  in  policy  for  paid-up  insurance  must  come  strictly  within 
cases  specified  in  statute;  Paschedag  v.  Metropolitan  L.  Ins.  Co.  155  Mo.  App. 
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i95,  134  S.  VV.  102,  holding  that  cash  surrender  option  requiring  release  of  policy 
within  six  months  after  default  and  absence  of  unpaid  loan  does  not  conform  to 
.statute;  Smith  v.  Mutual  Ben.  L.  Ins.  Co.  173  Mo.  338,  ~£  S.  W.  935,  holding  pro- 
vision in  policy  that  it  may  be  surrendered  and  its  value  paid  thereon  if  applied 
for  within  three  months,  is  not  provision  for  absolute  cash  surrender  within  stat- 
ute that  provision  that  absolute  cash  surrender  will  take  policy  out  of  stat- 
ute providing  for  commutation  of  policy  after  payment  of  certain  premium;  Sugg 
v.  Equitable  Life  Assur.  Soc.  116  Tenn.  G67,  94  S.  W.  936,  holding  where  policy 
provided  that  it  should  lapse  and  premiums  paid  be  forfeited  for  nonpayment  of 
premiums,  except  that  certain  amount  should  be  granted  as  paid-up  insurance 
without  action  by  insured,  or  on  surrender  of  policy  in  certain  time  extended  term 
policy  be  issued,  first  provision  applicable  where  policy  not  surrendered  on  failuiv 
to  pay  premiums;  Equitable  L.  Assur.  Soc.  v.  Evans,  25  Tex.  Civ.  App.  566,  64 
S.  VV.  74,  holding  surrender  of  policy  and  issue  of  paid-up  policy,  as  provided 
therein,  condition  precedent  to  claim  of  paid-up  insurance,  on  forfeiture  for  non- 
payment of  premiums;  Leeker  v.  Prudential  Ins.  Co.  154  Mo.  App.  446,  134  S.  W. 
676,  holding  that  where  policy  contains  no  provision  for  unconditional  surrender 
value  equal  to  net  single  premium,  it  is  governed  by  statute  as  to  extended  insur- 
ance. 

Cited  in  footnotes  to  Drury  v.  New  York  L.  Ins.  Co.  61  L.R.A.  714,  which  holds 
right  to  extended  insurance  for  term  earned  by  premiums  paid  not  surrendered 
by  failure  to  pay  premium  note;  Nichols  v.  Mutual  L.  Ins.  Co.  62  L.R.A.  657, 
which  holds  right  to  extend  not  given  by  provision  in  statute  against  forfeiture 
for  nonpayment  of  premiums. 

Cited  in  notes   (8  L.R.A.(N.S.)   195)   on  failure  to  apply  for  paid-up  insurance 
within  time  stipulated;    (]3  L.R.A.  (N.S.)    1049)    on  effect  of  statute  providing 
for  application  of  reserve  to  purchase  of  extended  or  paid-up  insurance. 
Insurance    contract,    when    effective. 

Cited  in  Rhodus  v.  Kansas  City  L.  Ins.  Co.  156  Mo.  App.  284,  137  S.  W.  907, 
holding  that  delivery  of  policy  during  life  of  insured  is  necessary  to  complete  con- 
tract; Kilcullen  v.  Metropolitan  L.  Ins.  Co.  108  Mo.  App.  68,  82  S.  W.  966,  hold- 
ing contract  never  consummated  where  policy  is  sent  to  insurer's  agent  but  never 
delivered  to  applicant,  although  part  of  first  premium  is  paid  and  receipt  given 
on  condition  that  no  insurance  is  effected  until  delivery  and  full  payment  of  first 
premium;  Bowman  v.  Northern  Acci.  Co.  124  Mo.  App.  483,  ]01  S.  W.  691,  hold- 
ing contract  consummated  by  delivery  to  agent  of  insurer,  although  it  never 
reaches  insured,  where  application  prepared  by  insurer  contained  inquiry  "send 
policy  to,"  and  applicant  directed  policy  to  be  sent  to  insurer's  agent. 
Where  effective. 

Approved  in  Horton  v.  New  York  L.  Ins.  Co.  151  Mo.  615,  52  S.  W.  356,  hold- 
in  •;•  contract  consummated  at  place  where  delivered  to  insured,  although  he  had 
sf-nt  premium  with  application  to  home  office  to  be  accepted  or  rejected  by  it,  the 
agent  so  sending  not  having  authority  so  to  do, 
Aceeirtnnce  of  statutory   conditions  re&ardingr  issuance   of   policies. 

Cited  in  Burridge  v.  New  York  L.  Ins.  Co.  211  Mo.  180,  109  S.  W.  560,  holding 
insurer  by  writing  policy  in  state  accepted  provision  of  statute  that  no  policy 
could  be  written  providing  for  forfeiture  after  payment  of  two  full  premiums; 
Franklin  Ins.  Co.  v.  Villeneuve,  25  Tex.  Civ.  App.  361,  60  S.  W.  1014,  holding 
foreign  insurance  company  on  obtaining  a  permit  to  do  business  in  state  accepted 
provision  in  law  imposing  penalty  for  failure  to  pay  policy. 
Statutory  conditions  as  imrt  of  contract. 

Cited  in  Smoot  v.  Bankers'  Life  Asso.  138  Mo.  App.  464,  120  S.  W.  719,  holding 
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foreign  insurer  in  doing  business  of  state  accepts  benefits  and  burdens  of  laws  re- 
lating to  insurance  and  must  conform  thereto  and  cannot  evade  their  operation 
by  contrary  provisions  in  policy. 
Insurance    policies. 

Cited  in  Schmidt  v.  Supreme  Court,  U.  O.  F.  228  Mo.  699,  129  S.  W.  653,  bold- 
ing  statute  becomes  part  of  contract  and  prevails  over  contrary  provision  in  con- 
tract; Floyd  v.  National  Loan  &  Invest.  Co.  49  W.  Va.  340,  54  L.R.A.  542,  87  Am. 
St.  Rep.  805,  38  S.  E.  653,  holding  building  association  organized  in  one  state  in 
entering  and  doing  business  in  another,  must  conform  to  laws  of  latter  and  can 
only  make  such  contracts  as  could  be  made  by  similar  domestic  association; 
Jarman  v.  Knights  Templars'  &  M.  Life  Indemnity  Co.  95  Fed.  73,  holding  pro- 
visions of  statute  abolishing  defense  of  suicide  against  recovery  on  policy  written 
into  and  form  part  of  policy  effected  in  state  where  such  provisions  exist. 
"Validity  of  insurance  laws. 

Cited  in  Applegate  v.  Travelers'  Ins.  Co.  153  Mo.  App.  82,  132  S.  W.  2,  hold- 
ing valid,  statute  providing  that  suicide  shall  be  no  defense  to  action  on  life  in- 
surance policy. 

53  L.  R.  A.  314,  STATE  v.  DOW,  70  N.  H.  286,  47  Atl.  734. 
Validity  of  fish  uiid  ^tiiiie  lav*  s. 

Cited  in  note    (2  L.R.A.  (N.S.)    608)    on  power  of  legislature  to  prohibit  sale 
of  game  taken  within  state. 
Inequality    in    operation    of    statute. 

Cited  in  Thompson  v.  Kidder,  74  N.  H.  97,  65  Atl.  392,  12  Ann.  Cas.  948,  up- 
holding validity  of  statute  imposing  tax  on  inheritance,  except  on  inheritances  to 
certain  named  relatives  or  to  certain  societies  or  associations. 

53  L.  R.  A.  316,  FLEMING  v.  BORDEN,  126  N.  C.  450,  78  Am.  St.  Rep.  671,  36 
S.  E.  17. 

Subsequent  action  by  foreclosure  purchaser  in  130  N.  C.  63,  40  S.  E.  842. 
Discharge  of  sureties  liy   extension  of  debt. 

Cited  in  Smith  v.  Parker,  181  N.  C.  471,  42  S.  E.  910,  holding  sureties  discharged 
where   extension   is  without  their  consent;    Van  v.   Edwards,   135   N.   C.  676,   67 
L.R.A.  468,  47  S.  E.  784,  on  release  of  wife  as  surety  of  husband  by  extension  of 
time  of  payment  without  her  consent. 
Effect     of    defective    sale     under     power    in     iiic>rt«a^e. 

Cited  in  note  (92  Am.  St.  Rep.  598)  on  effect  of  defective  sales  under  powers 
in  mortgages  and  trust  deeds. 

53  L.  R.  A.  327,  WELLS  v.  NEW  ENGLAND  MUT.  L.  INS.  CO.  191  Pa.  207,  71 

Am.  St.  Rep.  763,  43  Atl.  120. 
Death   in   consequence   of  crime   as   defense   in   life    iiisuriince. 

Cited  in  Collins  v.  Metropolitan  L.  Ins.  Co.  30  Pa.  Co.  Ct.  359,  13  Pa.  Dist. 
R.  385,  27  Pa.  Super.  Ct.  357,  holding,  on  ground  of  public  policy,  beneficiary 
cannot  recover  where  insured  has  been  executed  for  crime,  regardless  of  pro- 
visions in  policy. 

Cited  in  footnotes  to  Burt  v.  Union  Central  L.  Ins.  Co.  59  L.R.A.  393,  which 
denies  right  to  recover  on  policy  on  life  of  innocent  person  executed  after  con- 
viction of  capital  offense;  Supreme  Lodge  K.  of  P.  v.  Bradley,  67  L.R.A.  770, 
which  holds  clause  in  policy  relieving  insurer  from  liability  for  death  due  to 
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violation  of  any  criminal  law  inapplicable  where  insured  was  shot  while  attempt- 
ing in  good  faith  to  escape  from  a  personal  difficulty  brought  on  by  himself. 

Cited   in  note    (13   L.R.A. (N.S.)    261)    on   necessity  that  death   be   reasonable 
and  legitimate  consequence  of  violation  of  law,  to  relieve  insurer. 
Criminal    abortion. 

C'ited  in  Com.  v.  Weible,  45  Pa.  Super.  Ct.  210,  holding  woman  cannot  be 
convicted  of  committing  abortion  on  herself;  State  v.  Atwood,  54  Or.  530,  102 
Pac.  295;  State  v.  Dunn,  53  Or.  315,  100  Pac.  258, — on  criminality  at  common 
law  of  abortion  before  quickening. 

53  L.  R.  A.  329,  WEST  v.  EMANUEL,  198  Pa.  180,  47  Atl.  965. 
Duty  of  di-ui;:-'.  i. -I    in  sale  of  drug's. 

Cited   in   note    (29  L.R.A. (N.S.)    903)    on  duty  of  druggist  or  apothecary  in 
sale  or  compounding  of  drugs  or  medicines. 
Liability  of  dewier  for  injuries  from  article  not  obviously  dangerous. 

Cited  in  Peaslee-Gaulbert  Co.  v.  McMath,  148  Ky.  277,  39  L.R.A. (N.S.)  471, 
146  S.  W.  770,  holding  that  wholesale  dealer  who  buys  standard  paint  dryer  in 
open  market  without  knowledge  that  it  is  explosive  is  not  liable  to  injured  by 
its  explosion. 

Cited  in  note  (13  L.R.A. (N.S.)  383)  on  liability  of  dealer  for  injuries  from 
article  not  obviously  dangerous. 

53  L.  R.  A.  330,  ENEIGHT  v.  PITTSBURGH  JUNCTION  R.  CO.  198  Pa.  166, 

82  Am.  St.  Rep.  795,  47  Atl.  938. 
Subsequent  appeal  cited  in  204  Pa.  547,  54  Atl.  317. 
Duty  owed   to   trespass! UK'   children. 

Cited  in  Bucci  v.  Waterman,  25  R.  I.  127,  54  Atl.  10595  holding  it  duty  of 
driver  of  a  "low  gear"  in  ejecting  intruder  six  years  old  to  use  reasonable  care  to 
avoid  injury  and  to  allow  child,  opportunity  to  get  off  without  injury;  Levin  v. 
Second  Ave.  Traction  Co.  201  Pa.  59,  50  Atl.  225,  holding  it  duty  of  street  car  con- 
ductor or  motorman  on  discovery  of  child  on  platform  of  moving  car  without  per- 
mission, to  immediately  remove  it  from  place  of  danger;  Walsh  v.  Pittsburg  R. 
Co.  221  Pa.  466,  32  L.R.A. (N.S.)  564,  70  Atl.  826,  holding  it  duty  of  employees 
of  owner  of  electric  power  house  not  to  intentionally  expose  to  danger  a  tres- 
passing child  who  in  standing  near  frayed  cable  would  be  subjected  to  danger  on 
starting  of  machinery;  Cook  v.  Conestoga  Traction  Co.  21  Lane.  L.  Rev.  164,  9 
North  Co.  Rep.  206,  holding  liability  of  railway  question  for  jury,  where  boy 
jumps  off  car  when  it  is  not  stopped  at  place  where  conductor  is  directed  to  put 
him  off. 
IVeK'lJR'ence  in  removal  of  trespassers. 

Cited  in  Brennan  v.  Merchant  &  Co.  205  Pa.  263,  54  Atl.  891,  holding  it  for 
jury  whether  servant  of  defendant  was  negligent  in  striking  with  whip  boy  of 
eight  years  who  climbed  on  moving  truck  and  held  onto  standard,  causing  him 
to  fall  and  receive  injuries  thereby;  Pollack  v.  Pennsylvania  R.  Co.  210  Pa.  633, 
105  Am.  St.  Rep.  846,  holding  question  of  defendant's  negligence  for  the  jury 
where  boy  of  nine  years,  trespassing  on  moving  freight  train,  was  injured  by 
acts  of  defendants'  servants  in  frightening  him  by  threatening  acts  and  words  and 
threatening  to  throw  stick  at  him,  causing  him  to  fall  under  train. 

Cited  in  note  (13  L.R.A.(N.S.)  365,  369)  on  liability  of  railroad  for  negligence 
in  ejecting  trespasser  from  moving  train. 
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Liability    for    Injury    to    trespassers. 

Cited  in  Bannon  v.  Pennsylvania  R.  Co.  29  Pa.  Super.  Ct.  238,  holding  owner 
not  liable  for  injury  caused  by  fall  of  fence  where  fall  was  caused  by  large  num- 
ber of  trespassers  crowding  thereon  after  being  warned  to  keep  off,  although  the 
fence  was  rotten  in  parts. 

'Cited  in  note    (100  Am.   St.  Rep.  ^01)    on  liability   of  railroad  for   injury   to 
trespasser. 

53  L.  R.  A.  333,  CARR  v.  CARPENTER,  22  R.  I.  528,  48  Atl.  805. 
Hi. it'h ts  of  proprietors  of  tide  lands. 

Cited  in  Dawson  v.  Broome,  24  R.  I.  371.  53  Atl.  151,  holding  plattor  of  land 
bordering  on  tide  water,  may,  on  consent  of  harbor  commission,  fill  out  below 
high  water  to  fixed  line,  but  purchasers  who  bought  by  plat  boundaries,  could 
not  fill  in  beyond  line  granted  plattor  although  plat  showed  lots  extending  thereto. 

Cited  in  note  (127  Am.  St.  Rep.  60)  on  relative  rights  of  state  and  riparian 
owner  in  navigable  waters. 

53  L.  R.  A.  337,  LUTOX  v.  BADHAM,  127  N.  C.  96,  80  Am.  St.  Rep.  783,  37  S. 

E.  143. 
Rig-lit   to   recover   betterments. 

Cited  in  Joyner  v.  Joyner,  151  N.  C.  182,  65  S.  E.  896,  holding  husband  whose 
conduct  affords  wife  divorce  cannot  recover  betterments  where  before  marriage 
land  is  conveyed  to  third  person  in  trust  for  wife,  and  in  case  of  survival  by 
husband,  equally  to  him  and  children. 

Cited  in  note    (37  L.R.A. (N.S.)    918)    on  occupying  claimants  act:    allowance 
for  improvements  made  before  acquiring  color  of  title. 
Under  agreement   to   convey. 

Cited  in  Bond  v.  Wilson,  129  N.  C.  332,  40  S.  E.  179,  holding  where  vendor, 
at  request  of  agent  of  vendee  to  retake  lot  sold,  enters  and  improves  property 
and  pays  taxes,  he  can  recover  betterments;  Johnson  v.  Armfield,  130  N.  C.  577, 
41  S.  E.  705,  holding  recovery  cannot  be  had  for  improvements  made  before 
promise  to  convey  is  made;  Ford  v.  Stroud,  150  N.  C.  365,  64  S.  E.  1,  holding 
vendee  who  enters  and  makes  improvements  can  recover  although  vendor  denies 
contract. 
Measure  of  damages. 

Cited  in  North  v.  Bunn,  128  N.  C.  198,  38  S.  E.  814,  holding  damage  is  not 
what  it  cost  to  put  improvements  on  the  land,  but  the  enhancement  in  value  of 
the  land  therefrom. 
Recovery  on  contract  for  land  within   statute  of  frauds. 

Cited  in  Love  v.  Atkinson,  131  N.  C.  548,  42  S.  E.  966,  on  right  to  recover  on 
contract  for  sale  of  land  within  statute  of  frauds. 
Retention  of  jurisdiction    by   court. 

Cited  in  McCall  v.  Zachary,  131  N.  C.  468,  42  S.  E.  903,  holding  court  having 
obtained  jurisdiction  of  action  to  recover  fees  and  emoluments  of  office,  and  to 
recover  on  bond  given  in  quo  warranto  to  determine  right  to  office  will  retain 
jurisdiction  and  determine  all  matters  in  connection  with  action  for  fees. 
Rig-lit   to  retain   possession   until   payment    for   betterments. 

Cited  in  Wood  v.  Tinsley,  138  N.  C.  512,  51  S.  E.  59,  holding,  under  statute 
declaring  conveyances  void  until  registration,  vendee  under  unregistered  deed 
who  enters  and  makes  improvements  cannot  claim  right  to  possession  until  pay- 
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meiit    therefor    against .  subsequent    holder    under    registered    deed,    although    he 
take  with  notice. 

53  L.  Px.  A.  349,  JANX1N   v.  STATE,  42  Tex.  Crim.  Rep.  631,  96  Am.  St.  Rep. 

821,  51  S.  W.  1126,  62  S.  W.  419. 
Validity  «»f  acts  ri'K'HiiitiiiK'  use  or  sale  of  railroad  transportation. 

Followed  in  Texas  &  P.  R.  Co.  v.  Mahaffey,  98  Tex.  3!)5,  84  S.  W.  646,  holding 
provision  of  statute  void  in  so  far  as  it  attempts  to  make  sale  of  railroad  ticket 
by  one  other  than  duly  authorized  railroad  agent  a  penal  offense. 

Cited  in  Allardt  v.  People,  197  111.  508,  64  N.  E.  533,  holding  unconstitutional 
act  prohibiting  selling  a  pass  which  by  conditions  expressed  thereon  is  not  trans- 
ferable, as  empowering  railroads  to  make  act  lawful  by  withholding  condition 
making  them  non transferable;  Com.  v.  Keary,  14  Pa.  Super.  Ct.  587;  State  v. 
Thompson,  47  Or.  501,  4  L.R.A.(N.S.)  485,  84  Pac.  476,  8  Ann.  Cas.  646;  Re 
O'Neill.  41  Wash.  180,  3  L.R.A.(N.S.)  561,  83  Pac.  104,  6  Ann.  Cas.  869,— hold- 
ing as  a  valid  exercise  of  police  power  act  prohibiting  "scalping"  of  railroad 
tickets:  Ex  parte  Hughes,  50  Tex.  Crim.  Rep.  616,  100  S.  W.  160,  holding  void 
ordinance  of  city  making  it  unlawful  for  one  other  than  duly  authorized  agent 
of  railroad  to  deal  in  transportation;  Whaley  v.  State,  168  Ala.  166,  30  L.R.A. 
(N.S.)  505,  52  So.  941  (dissenting  opinion),  on  validity  of  statute  making  viola- 
tion of  street  car  transfer  rules  an  offense. 

Cited  in  footnote  to  Schubach  v.  McDonald,  65  L.R.A.  136,  which  holds  that 
ticket  broker  purchasing  nontransferable  ticket  cannot  complain  on  being  for- 
bidden to  transfer  the  same. 

Cited  in  notes  (3  L.R.A.  (N.S.)  558,  559)  on  constitutionality  of  anti-scalping 
legislation;  (5  L.R.A.  (N.S.)  184)  on  legislation  forbidding  speculation  in  theater 
tickets;  (30  L.R.A.(N.S.)  500)  on  constitutionality  of  statute  making  violation 
of  carrir's  transfer  rules  criminal. 

Distinguished  in  Ex  parte  Cash,  50  Tex.  Crim.  Rep.  625,  9  L.R.A. (N.S.)  306. 
123  Am.  St.  Rep.  865,  99  S.  W.  1118,  holding  a  ticket  broker  could  be  punished 
as  for  contempt  of  court  for  violating  injunction  restraining  him  from  sale  of 
ticket. 

Disapproved  in  Samuelson  v.  State,  116  Tenn.  487,  115  Am.  St.  Rep.  805,  95 
S.  \V.  1012,  holding  valid  act  making  it  a  penal  offense  for  one  other  than  duly 
authorized  railroad  agent  to  deal  in  tickets  which  show  that  they  are  nontrans- 
ferable and  void  in  hands  of  others  than  original  purchaser. 
Itailruiid    ticket   :«*   property. 

Cited  in  Patrick  v.  State,  50  Tex.  Crim.  Rep.  497,  123  Am.  St.  Rep.  861,  98  S. 
W.  840,  14  Ann.  Cas.  177,  holding  them  property  subject  to  theft. 
Validity    of    optional    lav*  8. 

Cited  in  Gates  v.  States,  56  Tex.  Crim.  Rep.  77,  121  S.  W.  370,  on  right  of 
appointee  of  governor  not  a  judge,  to  preside  at  criminal  trial  on  disqualification 
of  regular  judge,  where  constitution  gives  parties  right  to  agree  on  judge  or  for 
exchange  of  benches  by  judges;  Ex  parte  Smythe,  56  Tex.  Crim.  Rep.  379,  23 
L.R.A.  (X.S.)  857,  133  Am.  St.  Rep.  976,  120  S.  W.  200  (dissenting  opinion),  on 
validity  of  law  whereby  court  is.  given  power  to  suspend  law. 

53  L.  R.  A.  353,  TRIMBLE  v.  RUDY,  22  Ky.  L.  Rep.  1406,  60  S.  W.  650. 
Moral    obligation    as    consideration. 

Cited  in  Edson  v.  Poppe,  24  S.  D.  467,  26  L.R.A.  (N.S.)  535,  124  N.  W.  441, 
holding  that  promise  of  landlord  to  pay  cost  of  well  driven  by  tenant  is  sup- 
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ported  by  sufficient  consideration;  Belknap  v.  Whitmire,  43  Or.  78,  72  Pac.  589, 
holding  that  statutory  liability  of  children  to  support  indigent  parent  is  not 
sufficient  legal  consideration  to  support  promise  to  pay  for  past  expenditures  by 
third  person. 

Cited  in  footnotes  to  Daily  v.  Minnick,  60  L.R.A.  840,  which  holds  naming  of 
children  for  promisor  in  accordance  with  previous  request  sufficient  for  subsequent 
promise  to  convey  land  to  child;  Davis  v.  Morgan,  61  L.R.A.  148,  which  holds  void, 
agreement  during  term  to  receive  less  or  pay  more  than  price  named  in  contract 
for  employment  for  a  year  at  stipulated  monthly  salary;  Freeman  v.  Dodge, 
66  L.R.A.  395,  which  holds  moral  obligation  of  son  to  support  mother  not  suffici- 
ent consideration  to  support  promise  to  reimburse  town  for  expenses  incurred 
for  such  purpose. 

Cited  in  notes  (52  L.R.A.  942)  on  retroactive  statute  creating  right  of  action 
or  set-off  out  of  moral  obligation;  (3  L.R.A.  (N.S.)  437)  on  moral  obligation 
from  relationship  as  supporting  collateral  promise  to  pay  debt;  (7  L.R.A.  (N.S.) 
1049,  1050)  on  validity  of  husband's  promise  to  pay  existing  debt  of  wife;  (26 
L.R.A. (N.S.)  520,  523-525,  527-530)  on  moral  obligation  as  consideration  for 
express  promise. 
Sufficiency  of  acknowledgment  of  debt  or  new  promise. 

Cited  in  Sundling  v.  Willey,  19  S.  D.  298,  103  X.  W.  38,  9  Ann.  Cas.  644,  hold- 
ing that  promise  by  debtor  in  letter  after  discharge  in  bankruptcy  to  pay  ad- 
dressee as  soon  as  possible  is  sufficient  to  support  action  on  original  demand. 

Cited  in  footnotes  to  Slaughter's  Succession,  58  L.R.A.  408,  which  holds  bar  of 
limitation  not  removed  by  expression  of  ability  to  pay  debt  followed  by  part  pay- 
ment; Kleis  v.  McGrath,  69  L.R.A.  260,  which  holds  barred  note  not  revived  by 
giving  smaller  note  for  interest  due  without  referring  to  earlier  note. 

Cited  in  notes  (7  L.R.A. (N.S.)  1053-1055)  on  validity  of  new  promise  after, 
to  pay  debt  incurred  during  coverture;  (8  L.R.A. (N.S.)  440)  on  effect  of  new 
promise  or  payment  on  barred  judgment. 

53  L.  R.  A.  377,  JEWELL  v.  LOUISVILLE  TRUST  CO.  110  Ky.  329,  61  S.  W. 

360. 
Creation    of    trust    by    precatory    -words   In    will. 

Cited  in  footnote  to  Williams  v.  Baptist  Church,  54  L.R.A.  427,  which  holds 
absolute  gift,  not  trust,  created  by  bequest  to  church,  and  "suggesting"  as  to 
application. 

Cited  in  note  (37  L.R.A. (N.S.)  685)  on  creation  of  trust  by  precatory  words 
in  will. 

53  L.  R.  A.  378,  MANHATTAN  L.  INS.  CO.  v.  PATTERSON,  109  Ky.  624,  95 

Am.  St.  Rep.  393,  60  S.  W.  383. 
Time  limitations  in   insurance  policy. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Spinks,  119  Ky.  274,  69  L.R.A.  268,  S3  S. 
W.  615,  7  Ann.  Cas.  913,  holding  provision  limiting  action  to  one  year  from  death 
of  insured  void  where  statute  prescribes  term  of  fifteen  years  for  such  actions; 
Southern  L.  Ins.  Co.  v.  Hazard,  148  Ky.  468,  146  S.  W.  1107,  holding  that  in- 
sured has  reasonable  time  after  default  in  payment  of  second  premium  in  whicn 
to  furnish  proof  of  his  disability. 
Effect  of  failure  to  demand  paid-up  policy  within  time  provided. 

Cited  in  Lenon  v.  Mutual  L.  Ins.  Co.  80  Ark.  570,  8  L.R.A. (N.S.)  198,  98  S.  W. 
117,  10  Ann.  Cas.  467,  holding  five  to  eighteen  days'  delay  did  not  work  for- 
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feiture;  Washington  L.  Ins.  Co.  v.  Lyne,  119  Ky.  167,  83  S.  W.  122,  holding  fail- 
ure does  not  work  forfeiture  if  demand  is  made  within  five  years;  Mutual  L. 
Ins.  Co.  v.  O'Xeil,  11(5  Ky.  746,  76  S.  W.  839,  holding  failure  does  not  work  a 
forfeiture  if  demand  is  made  in  reasonable  time;  Washington  L.  Ins.  Co.  v. 
Miles..  112  Ky.  758,  66  S.  W.  740,  holding  it  does  not  defeat  right  to  paid  up 
policy. 

Cited  in  note  (8  L.R.A. (N.S.)  193)  on  failure  to  apply  for  paid-up  insurance 
within  time  stipulated. 

Disapproved  in  Wells  v.  Vermont  L.  Ins.  Co.  28  Ind.  App.  623,  62  N.  E.  501, 
holding  unexcused  delay  works  forfeiture. 
Forfeiture  of  insurance   policy. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Twyman,  122  Ky.  524,  121  Am.  St.  Rep.  471, 
92  S.  W.  335,  holding  provision  for  cancellation  of  policy  for  failure  to  pay 
loan  on  paid-up  policy  as  collateral  did  not  deprive  insured  of  cash  surrender 
value  of  policy  in  liquidating  debt  and  did  not  forfeit  policy;  New  York  L. 
Ins.  Co.  v.  Curry,  115  Ky.  107,  61  L.R.A.  269,  103  Am.  St.  Rep.  297,  72  S. 
W.  736,  holding  "void'"'  provision  on  loan  by  insurance  company  on  paid-up 
policy  that  on  failure  to  pay  loan  in  certain  time  policy  shall  be  surrendered 
at  customary  cash  surrender  value;  Mutual  Ben.  L.  Ins.  Co.  v.  First  Nat. 
Bank,  115  Ky.  777,  74  S.  W.  1066  (dissenting  opinion),  on  validity  of  pro- 
vision for  deduction  of  loan  from  cash  surrender  value. 

Cited  in  footnote  to  Drury  v.  New  York  L.  Ins.  Co.  61  L.R.A.  714,  which 
holds  right  to  extended  insurance  for  term  earned  by  premiums  paid  not  sur- 
rendered by  failure  to  pay  premium  note. 

53  L.  R.  A.  382,  LA  SOCIETA  ITALIANA  v.  SAN  FRANCISCO,  131  Cal.  169, 

63  Pac.  174. 
Injunetive   relief  as  to  cemetery   property. 

Cited  in  note    (3  L.R.A. (N.S.)    488)   on  injunctive  relief  as  to  cemetery  prop- 
erty, burials,  or  removal  of  remains. 
Reg-ulntion  of   burials. 

Cited  in  note  (27  L.R.A. (N.S.)  263,  264)  on  regulations  of  burials  and 
cemeteries. 

53  L.  R.  A.  384,  NOLAN  BROS.  SHOE  CO.  v.  NOLAN,  131  Cal.  271,  82  Am.  St. 

Rep.  346,  63  Pac.  480. 
Hi'v'-.t    to   use   family   name  as   trade-name. 

Cited  in  Aetna  Mill  &  Elevator  Co.  v.  Kramer  Mill.  Co.  82  Kan.  691,  28 
L.R.A. (N.S.)  942,  109  Pac.  692,  holding  one  person  can  use  family  name  al- 
though it  is  used  by  another  of  same  name,  but  cannot  use  any  artifice  or 
device  to  induce  belief  in  customers  that  they  are  dealing  with  latter. 

Cited  in  notes    (1  L.R.A.  (N.S.)   661;  85  Am.  St.  Rep.  103;   25  Eng.  Rul.  Cas. 
220;    52   L.   ed.   U.   S.   482)    on   limitation   of   right  to  use  one's  own   name   as 
tnulenamc. 
I'se    of    same    trudeiiame    l>y    -wholesale    and    retail    concerns. 

Cited  in  note  (4  L.R.A. (N.S.)  447)  on  use  of  same  tradename  by  wholesale 
and  retail  concerns  dealing  in  same  goods. 

53  L.  R.  A.  387,  RE  SHELL,  28  Colo.  167,  89  Am.  St.  Rep.  181,  63  Pac.  413. 
Sufficiency  of  evidence  to  show   undue   influence. 

Cited  in  Fulton  v.  Freeland,  219  Mo.  515,  131  Am.  St.  Rep.  576,  118  S.  W.  12, 
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holding  evidence  of  illicit  relation  with  woman,  subsequently  married,  eight 
years  before  making  of  will  too  remote  to  establish  undue  influence;  Blackman 
v.  Edsall,  17  Colo.  App.  435,  68  Pac.  700,  holding  evidence  need  not  be  direct, 
affirmative,  and  positive  to  fact,  but  there  must  be  positive  proof  of  facts  from 
which  it  may  be  reasonably  inferred;  Ginter  v.  Ginter,  79  Kan.  735.  22 
L.R.A.  (X.S.)  1031,  101  Pac.  634,  holding  evidence  that  father,  who  was  deaf 
and  held  tenaciously  to  first  impressions,  lived  and  worked  with  son  on  farm, 
they  having  a  partnership  agreement  therein,  and  that  bad  feeling  existed 
between  son  and  other  brother,  insufficient;  Johnson  v.  Johnson,  134  Iowa, 
34,  111  X.  W.  430,  holding  fact  that  provisions  of  will  are  unequal  and  operate 
unjustly,  does  not  establish  undue  influence;  Henderson  v.  Jackson,  138  Iowa, 
332,  26  L.R.A.  (X.S.)  482,  111  X.  W.  821,  holding  undue  influence  not  shown 
by  evidence  that  testatrix  four  years  after  the  death  of  her  husband  felt  her- 
self bound  by  his  request  and  her  promise  made  in  his  lifetime  and  made  dis- 
position of  property  in  way  other  than  she  would  have  done. 

Cited  in  footnote  to  Kennedy  v.  Dickey,  68  L.R.A.  317,  which  holds  will  not 
annulled  for  undue  influence  by  honest  and  moderate  intercession  or  persuasion 
unaccompanied  with  fraud,  deceit,  threats,  or  putting  in  fear. 

Cited  in  note   ( 6  L.R.A.  ( X.S. )   203 )    on  effect  of  unnatural  testamentary  dis 
position  on  question  of  undue  influence. 
—  Presumptions. 

Cited   in   Snodgrass  v.   Smith,   42   Colo.   63,   94   Pac.   312,   15   Ann.   Gas.   548, 
holding  existence  of  opportunity   does  not   create  presumption   against   will. 
Question    for    jury. 

Followed    in    Lehman    v.    Lindenmeyer,    48    Colo.    314,    109    Pac.    956,    holding 
evidence  sufficient  to  warrant   submitting  to  jury   question   of  undue   influence; 
Fischer  v.  Sperl,  94  Minn.  428,   103  N.  W.  502,  holding  question  of  undue   iir 
fluence  one  of  fact  for  jury. 
Power    to    direct    verdict    in    will    contest. 

Cited  in  Snodgrass  v.  Smith,  42  Colo.  63,  94  Pac.  312,  15  Ann.  Cas.  548, 
holding  district  court,  on  appeal  from  county  court,  has  same  power  to  direct 
verdict  as  in  ordinary  civil  actions. 

53  L.  R.  A.  390,  CAPITAL  TRACTION  CO.  v.  OFFUTT,  17  App.  D.  C.  292. 
Effect   of  consolidation   of  corporations. 

Cited  in  notes  (11  L.R.A. (X.S.)  1121)  on  effect  of  consolidation,  merger,  or 
absorption  of  corporation,  on  unsecured  liabilities,  in  absence  of  statutory  or 
contract  provision;  (89  Am.  St.  Rep.  611,  613,  647)  on  effect  of  consolidation 
of  corporations. 

53  L.  R.  A.  397,  LOVE  v.  STIDHAM,  18  App.  D.  C.  306. 

Breach    of   contract    by    partners    not    to    reengage    in    business. 

Cited  in  Raymond '  v.  Yarrington,  96  Tex.  448,  62  L.R.A.  965,  97  Am.  St. 
Rep.  914,  73  S.  W.  800,  holding  contract  by  partner  that  they  will  not  engage  in 
same  business  broken  when  one  partner  engages  in  business. 

Cited  in  footnotes  to  Raymond  v.  Yarrington,  62  L.R.A.  962,  which  holds 
seller  of  business  violating  agreement  not  to  engage  in  such  business  liable 
for  nominal  damages;  Eugene  Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which 
sustains  right  to  injunction  against  member  of  former  partnership  agreeing  on 
sale  of  business  not  to  engage  directly  or  indirectly  in  competitive  business 
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within  specified  city  for  designated  period  from  continuing  in  rival  business 
into  which  he  entered  in  violation  of  such  agreement. 

53  L.  R.  A.  402,  WHITLEY  v.  STATE,  78  Miss.  255,  28  So.  852. 
Volnntariness   of   confession. 

Cited  in  Mackmasters  v.  State,  82  Miss.  462,  84  So.  156,  12  Am.  Crim. 
Rep.  119,  holding  confession  not  so  made  where  made  by  person  in  custody  to 
officer  under  promise  of  help  and  protection  from  mob,  assurance  as  to  length 
of  sentence  if  murder  of  certain  degree  is  established  and  promise  to  help  pria 
oner  out  of  jail  if  convicted;  Reason  v.  State,  94  Miss.  292,  48  So.  820,  holding 
confession  not  so  made  where  one  confession  is  made  under  threat  of  death  as 
soon  as  certain  destination  was  reached,  which  was  reiterated  and  confirmed 
on  arrival  thereat. 

Cited  in  note  (18  L.R.A.(N.S.)  833,  858,  859)  as  to  when  confession  vol- 
untary. 

53  L.  R.  A.  408,  ILLINOIS  C.  R.  CO.  v.  CHICAGO,  173  111.  471,  50  N.  E.  1104. 
.  :  i  <•  of  state  to  submerged  lauds. 

Cited  in  State  v.  Lake  St.  Glair  Fishing  &  Shooting  Club,  127  Mich.  594,  87 
N.  W.  117,  holding  state  holds  swamp  lands  connected  with  navigable  stream 
in  trust  for  citizens  of  state. 

Cited  in  footnote  to  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  61  L.R.A.  937, 
which  holds  title  to  land  under  tide  waters  vested  in,  and  grantable  by,  state. 

Cited  in  note  (23  Eng.  Rul.  Cas.  190)  on  title  of  state  as  to  navigable  waters. 
Construction  of  statutes. 

Cited  in  Blocki  v.  People,  123  111.  App.  373,  holding  where  ordinance  provides 
for  completion  within  certain  time  of  street  car  tracks,  such  limit  does  not  apply 
where  construction  has  been  enjoined  and  ordinance  provides  that  time  while 
injunction  is  in  force  shall  not  be  counted;  Jones  v.  Barmm,  119  111.  App.  476, 
holding  "actions  to  recover  damages  for  injury  to  personal  property"  do  not 
include  actions  for  damages  occasioned  by  malicious  interference  in  business 
of  another,  within  statute  relating  to  survival  of  actions;  People's  Gaslight  & 
Coke  Co.  v.  Hale,  94  111.  App.  420,  holding  court  will  not  go  beyond  wording 
of  ordinance  where  they  are  plain  and  explicit. 

53  L.  R.  A.  413,  STATE  EX  REL.  SNYDER  v.  PORTLAND  NATURAL  GAS 

&  OIL  CO.  153  Ind.  483,  74  Am.  St.  Rep.  314,  53  N.  E.  1089. 
Combinations    in    restraint    of    trade. 

Cited  in  Tousey  v.  Indianapolis,  175  Ind.  300,  94  N.  E.  225,  holding  that 
common-law  rule  against  monopolies  obtains  in  Indiana;  San  Antonio  Gas  Co. 
v.  State,  22  Tex.  Civ.  App.  125,  54  S.  W.  289,  holding  agreement  by  electric 
light  companies  and  street  railway  companies  to  consolidate  for  purpose  of 
fixing  price  and  controlling  production  of  electricity,  gas  and  motive  power  in 
restraint  of  trade;  Charleston  Natural  Gas  Co.  v.  Kanawha  Natural  Gas,  Light 
&  Fuel  Co.  58  W.  Va.  28,  112  Am.  St.  Rep.  936,  50  S.  E.  876,  6  Ann.  Cas.  154, 
holding  void  as  monopoly  agreement  by  two  corporations  who  furnish  natural 
gas  to  same  community,  parceling  out  territory,  giving  exclusive  right  of  sale 
to  each  in  given  boundary,  fixing  prices,  prohibiting  change  therein,  and  pro- 
hibiting production  by  each  in  territory  of  other;  State  ex  rel.  Robert  Mitchell 
Furniture  Co.  v.  Toole,  26  Mont.  35,  55  L.R.A.  649,  91  Am.  St.  Rep.  386,  66 
1'ac.  496,  holding  void  action  by  public  board  in  cancelling  contract  for  public 
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work  because  firm,  contracted  with,  employed  non-union  laborers;  Chicago,  I. 
&  L.  R.  Co.  v.  Southern  I.  R.  Co.  38  Ind.  App.  238,  70  N.  E.  843,  holding 
agreement  by  railroads  that  one  would  not  run  any  trade  into  any  stone  quarry 
connected  by  switches  or  tracks  with  other  and  to  demand  use  of  such  tracks 
for  shipment  of  stone,  void  as  combination  in  restraint  of  trade;  Knight  &  J. 
Co.  v.  Miller,  172  Ind.  39,  87  N.  E.  823,  18  Ann.  Cas.  1146,  holding  agreement 
among  dealers  and  plumber  to  fix  prices  of  supplies  and  stifle  competition  by 
refusal  to  sell  to  others  in  restraint  of  trade;  Eel  River  R.  Co.  v.  State,  155 
Ind.  456,  57  N.  E.  388,  holding  information  good  in  proceedings  to  forfeit  fran- 
chise of  railroad  for  ceasing  to  do  business  and  surrendering  property  and  fran- 
chise to  competitor,  although  it  does  not  allege  acts  are  prohibited  by  statute; 
Richmond  Natural  Gas  Co.  v.  Clawson,  155  Ind.  668,  51  L.R.A.  747,  58  N.  E. 
1049,  holding  void,  as  unreasonable  discrimination,  act  of  natural  gas  company 
in  raising  price  of  gas  to  those  who  used  gas  for  fuel  and  light  but  allowing 
prevailing  rate  as  to  users  of  light  only  to  remain  intact. 

Cited  in  note    (74  Am.  St.  Rep.  244,  268,  272)    on  combinations  constituting 
unlawful  trusts. 
Remedy. 

Cited  in  Territory  v.  Long  Bell  Lumber  Co.  22  Okla.  905,  99  Pac.  911,  holding 
state  may  sue  to  enjoin  continuance  of  acts  constituting  monopoly. 
Forfeiture    of    charter    or    franchise    for    miHuser    or    nonnser. 

Cited  in  Atty.  Gen.  v.  New  York,  N.  H.  &  H.  R.  Co.  197  Mass.  197,  83  N.  E. 
408,  holding  state  may  oust  from  particular  powers  and  franchises  exercised 
without  right;  State  v.  Boston  &  M.  R.  Co.  75  N.  H.  340,  74  Atl.  542,  holding 
that  quo  warranto  does  not  afford  adequate  remedy  for  excessive  rates;  State 
ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  393,  61  L.R.A.  474,  96  Am.  St.  Rep. 
515,  73  S.  W.  645,  holding  punishment  for  misuser  rests  in  sound  judicial  dis- 
cretion of  court,  and  may  be  ouster  of  right  to  do  particular  thing  complained 
of;  State  ex  rel.  Hadley  v.  Delmar  Jockey  Club,  200  Mo.  73,  —  L.R.A. (N.S.) 
— ,  98  S.  W.  539,  holding  court  can  order  ouster  of  all  corporate  rights  an:l 
forfeiture  thereof;  and  impose  fine,  for  nonuser;  State  ex  rel.  Hadley  v.  Standard 
Oil  Co.  218  Mo.  321,  116  S.  W.  902,  holding  court  can  order  ouster  for  misuse 
and  abuse  of  charter  privileges. 

Distinguished  in  State  v.  Creamery  Package  Mfg.  Co.  115  Minn.  209,  —  L.R.A. 
(N.S.)    — ,   132   N.   W.   268,  Ann.   Cas.    1912   D,   820,   holding   that   court   must 
prohibit  foreign   corporation  from  continuing   its  business   in   state,   when   it   is 
found  guilty  of  entering  into  combination  in  restraint  of  trade. 
Dnty  and    function   of   «;is   company. 

Cited  in  Greenfield  Gas  Co.  v.  Trees,  165  Ind.  211,  75  N.  E.  2,  holding  it 
bound  to  furnish  occupants  of  houses  abutting  on  street  on  compliance  with 
reasonable  regulations,  such  gas  as  they  may  require;  Great  Western  Natural 
Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  568,  66  N.  E.  765,  holding  natural  gaa 
company  having  power  of  eminent  domain  to  acquire  easement,  cannot  there- 
under acquire  right  unless  public  service  is  shown. 

53  L.R.A.  417,  CROWN  CORK  &  SEAL  CO.  v.  STATE,  87  Md.  687,  67  Am.  St. 

Rep.  371,  40  Atl.  1074. 
Taxation    of    corporate    stock. 

Cited  in  Wilkens  Co.  v.  Baltimore,  103  Md.  312,  63  Atl.  562,  7  Ann.  Cas. 
1192,  holding  taxation  of  tangible  property  of  corporation  and  corporate  stock 
not  a  double  taxation,  where  corporation  was  not  domestic  and  statute  authorized 
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taxation  of  every  species  of  property  but  exempted  personal  property  of  domestic 
corporation  whose  shares  of  stock  are  taxed. 
Taxability  of  corporate   stock  according-  to   situs. 

Cited  in  Corry  v.  Baltimore,  96  Md.  321,  103  Am.  St.  Rep.  364,  53  Atl.  042, 
upholding  constitutionality  of  statute  imposing  tax  on  stock  whether  owned  by 
residents  or  nonresidents. 

53  L.  R.  A.  421,  RAMSEY  COUNTY  v.  ROBERT  P.  LEWIS  CO.  82  Minn.  390, 

85  N.  W.  207,  86  N.  W.  611. 
Assessments    for    improvements    by    front-foot    rnle. 

Cited  in  Robert  P.  Lewis  Co.  v.  Knowlton,  84  Minn.  57,  86  N.  W.  875,  hold- 
ing water  frontage  tax  not  illegal;  State  v.  Macalester  College,  87  Minn.  166, 
91  N.  W.  484,  holding  water  frontage  tax  not  violative  of  either  state  or  federal 
constitution. 

Cited  in  footnotes  to  Barber  Asphalt  Paving  Co.  v.  French,  54  L.R.A.  493,  which 
sustains  paving  assessment  according  to  frontage;  Webster  v.  Fargo,  56  L.R.A. 
156,  which  sustains  statute  imposing  entire  cost  of  paving  on  abutters  accord- 
ing to  frontage;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.R.A.  408,  which  holds 
void,  assessment  for  sewer  on  abutting  property  only  eight  feet  deep  at  same 
front  rate  as  full  sized  lots. 

Cited  in  note   (28  L.R.A.(N.S.)   1150,  1200,  1201)   on  assessments  for  improve- 
ments by  front-foot  rule. 
Necessity  of  benefits  as  basis  of  local  assessments. 

Cited  in  footnotes  to  King  v.  Portland,  55  L.R.A.  812,  which  upholds  street 
improvement  assessment,  plan  of  which  not  obviously  shown  to  impose  burden 
in  substantial  excess  of  benefit;  Smith  v.  Worcester,  59  L.R.A.  728,  which  holds 
conclusive,  decision  of  legislature  and  landowners  within  assessment  district  are 
benefited  by  sewer;  Sears  v.  Board  of  Street  Comrs.  62  L.R.A.  145,  which  holds 
that  cost  and  benefit  of  entire  improvement  should  be  considered  in  assessing 
property  on  two  streets  for  cost  of  building  a  union  passenger  station  and  the 
extension  of  such  streets. 

Cited  in  note   (111  Am.  St.  Rep.  686)   on  laying  pipe  in  street  to  convey  water 
a  local  improvement. 
Property   subject   to   local  assessments. 

Cited  in  Northern  P.  R.  Co.  v.  Seattle,  46  Wash.  682,  12  L.R.A. (N.S.)  125,  123 
Am.  St.  Rep.  955,  91  Pac.  244,  holding  right  of  way  of  railroad  is  liable  to  spe- 
cial assessments  for  local  improvements. 

53  L.  R.  A.  428,  STATE  v.  BARGE,  82  Minn.  256,  84  N.  W.  911. 

Followed  without  discussion  in  State  v.  Dupont,  82  Minn.  256,  84  N.  W.  1116; 
State  v.  Le  Page,  82  Minn.  256,  84  N.  W.  1116;   State  v.  Randolph,  82  Minn. 
256,  84  N.  W.  1116;  State  v.  Rosenthal,  82  Minn.  256,  84  N.  W.  1.116;   State  v. 
Lyons,  82  Minn.  256,  84  N.  W.  1116. 
Prohibition   of   booths   and    stalls    in    saloons. 

Cited  in  State  v.  Klein,  107  Minn.  185,  119  N.  W.  656,  holding  ordinance  vi- 
olated by  maintenance  of  lunch  room  connected  with  saloon;  State  v.  Brown,  107 
Minn.  176,  119  N.  W7.  657,  holding  saloon  keeper  guilty,  though  he  rented  lunch 
room  to  third  party;  State  v.  Lally,  108  Minn.  265,  122  N.  W.  13,  holding  that 
existence  of  small  room  between  end  of  bar  and  dining  room,  called  butler's  pan- 
try, is  violation  of  law  prohibiting  inclosure  in  saloon;  State  v.  Gregory,  88  Minn. 
75,  92  N.  W.  509,  holding  ordinance  prohibiting  stalls,  booths,  or  other  inclos- 
L.R.A.  Au.  Vol.  VI.— 3. 
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ures  in  saloons  is  violated  by  maintenance  of  room  nineteen  by  nineteen  feet 
at  back  of  saloon;  Sandys  v.  Williams,  40  Or.  338,  SO  Pac.  642,  holding  ordi- 
nance prohibiting  maintenance  of  private  rooms  or  boxes  in  saloons  and  in  rest- 
aurants where  intoxicating  liquors  are  sold  is  not  unreasonable. 

Cited  in  footnote  to  Paul  v.  Washington,  (55  L.R.A.  902,  which  sustains  munici- 
pal ordinance  forbidding  use  of  any  screen  of  any  nature  to  shut  off  view  from 
street  of  interior  of  place  where  liquor  is  sold. 
Validity    of    police    regulations. 

Cited  in  State  ex  rel.  Freeman  v.  Zimmerman,  86  Minn.  356,  58  L.R.A.  79,  91 
Am.  St.  Rep.  351,  90  N.  W.  783,  on  noninterference  by  courts  in  matter  of  ex- 
ercising police  power,  except  where  regulations  are  arbitrary,  oppressive,  and  un- 
reasonable. 
Powers  included  In  power  to  license  and  regulate  liciuor  traffic. 

Cited  in  Kelly  v.  Faribault,  83  Minn.  12,  85  N.  W.  720,  holding  power  of  city 
council  to   license  and   regulate  all   persons   dealing   in   intoxicating   liquors  in- 
cludes power  to  fix  amount  of  license  fee  within  legal  limits. 
Implied  exceptions  to  statute. 

Cited  in  Pitzl  v.  Winter,  96  Minn.  503,  5  L.R.A.  (X.S.)  1011,  105  N.  W.  673 
(dissenting  opinion),  on  implied  exception  consisting  in  thing  not  within  spirit 
of  statute;  Baart  v.  Martin,  99  Minn.  211,  116  Am.  St.  Rep.  394.  108  N.  W.  945, 
holding  when  necessary  to  prevent  fraud,  court  of  equity  will  read  an  exception 
into  a  statute  which  is  expressed  in  general  terms;  Cram  v.  Chicago,  B.  &  Q.  R. 
Co.  84  Neb.  610,  26  L.R.A.(N.S.)  1024,  122  N.  W.  31,  on  implied  exceptions  to 
statute  regulation  speed  of  transportation  of  live  stock. 

Distinguished  in  White  v.  Thomas,  91  Minn.  398,  98  X.  W.  101,  holding  rule 
as  to  implied  exceptions  inapplicable  where  existence  of  such  exception  was  neg- 
atived by  express  provision  of  statute. 
Rule  of  ejusdem  g-eneris  in  construing  law. 

Cited  in  Ex  parte  Muckenfuss,  52  Tex.  Crim.  Rep.  470,  107  S.  W.  1131,  hold- 
ing where  general  words  follow  particular  and  specific  words,   former  must  be 
confined  to  things  of  the  same  kind. 
Sufficiency  of  title   of   ordinance. 

Cited  in  Des  Moines  v.  Keller,  116  Iowa,  649,  57  L.R.A.  243,  93  Am.  St.  Rep. 
268,  88  N.  W.  827,  holding  "an  ordinance  to  regulate  bicycles"  is  title  expressed 
with  sufficient  clearness,  and  is  broad  enough  to  cover  use,  of  bicycles  on  streets 
of  city. 

53  L.  R.  A.  432,  BRADLEY  v.  ANDRUS,  46  C.  C.  A.  238,  107  Fed.  196. 
Effect  of  delay  in  presenting  check. 

Cited  in  Moskowitz  v.  Deutsch,  46  Misc.  605,  92  N.  Y.  Supp.  721,  holding  in- 
dorsee can  recover  on  check  although  presented  for  payment  ten  days  after  true 
date,  it  having  been  altered  before  coming  to  indorsee  Avho  was  innocent  holder. 

Cited  in  footnote  to  Edminsten  v.  Herpolsheimer,  59  L.R.A.  934,  which  re- 
quires check  to  be  presented  not  later  than  day  after  receipt  to  hold  drawer. 

Cited  in  note  (38  L.R.A.(N.S.)  255)  on  effect  on  drawer's  liability  of  delay 
in  presenting  check  where  drawee  remains  solvent. 

53  L.  R.  A.  438,  STERNBERG  v.  LEVY,  159  Mo.  617,  60  S.  W.  1114. 
Fraud    in    application    of    exempt    moneys. 

Cited  in  Furth  v.  March,  101  Mo.  App.  337,  74  S.  W7.   147,  holding  it  not  a 
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fraud  for  husband  to  contribute  from  his  exempt  salary  to  meeting  encumbrance 
on  wife's  landss,  though  it  be  entirely  voluntary. 
Pleading'  exemption. 

Cited  in  Furth  v.  March,  10]   Mo.  App.  337,  74  S.  W.  147,  holding  wife  need 
not  allege  that  money  applied  by  husband  from  his  salary   to  payment  of  en- 
cumbrance on  her  lands  was  exempt. 
Necessity   of   bill   of   exceptions. 

Cited  in  Godfrey  v.  Godfrey,  228  Mo.  513,  128  S.  W.  970,  holding  error  of 
court  in  overruling  motion  for  judgment  on  pleadings  cannot  be  reviewed  where 
not  incorporated  in  bill  of  exceptions;  Tarkio  v.  Clark,  186  Mo.  293,  85  S.  W. 
329,  holding  motion  to  quash  condemnation  proceedings  for  unconstitutionality 
does  not  raise  such  question  to  be  reviewable  on  appeal  unless  embodied  in  bill 
of  exceptions ;  Hess  v.  Appleton  Mfg.  Co.  164  Mo.  App.  157,  148  S.  W.  179,  hold- 
ing that  ruling  on  demurrer  or  motion  that  strikes  at  sufficiency  of  petition  or 
•challenges  sufficiency  of  steps  taken  by  plaintiff  to  compel  defendant  to  answer 
or  be  in  default  when  preserved  in  bill  of  exceptions,  may  be  taken  to  appellate 
court  for  review;  Shohoney  v.  Quincy,  0.  &  K.  C.  R.  Co.  231  Mo.  151,  132  S. 
W.  1059,  Ann.  Cas.  1JJ12A,  1143,  holding  that  motion  to  strike  out  part  of  rep- 
lication cannot  be  preserved  for  appellate  review  except  by  saving  exception  to 
overruling  it  and  by  calling  attention  to  error  in  motion  for  new  trial  and  pre- 
serving motion  to  strike  out  and  motion  for  new  trial  in  bill  of  exception. 
Matters  reviewable  on  appeal  from  grant  or  refusal  of  new  trial. 

Cited  in  Plefka  v.  Knapp-Stout  &  Co.  Co.  166  Mo.  11,  65  S.  W.  1001,  holding 
where  party  makes  no  exception  at  term  to  refusal  of  court  to  grant  motion  to 
strike  out  plea  of  former  adjudication,  and  no  bill  of  exceptions  is  filed  in  term 
nor  in  period  granted  therefor,  motion  for  new  trial  after  judgment  for  other 
party  cannot  raise  question  based  on  such  alleged  error  in  overruling  motion  to 
strike  out;  Shohoney  v.  Quincy,  O.  &  K.  C.  R.  Co.  223  Mo.  660,  122  S.  W.  1025, 
on  right  to  review  refusal  to  make  complaint  more  definite  and  certain  when, 
not  embodied  in  motion  for  new  trial. 
Effect  of  sustaining  motion  for  judgment  on  the  pleadings. 

Cited  in  O'Day  v.  Sanford,  138  Mo.  App.  347,  122  S.  W.  3,  holding  judgment 
goes  at  once  but  only  issue  of  law  raised;  Werthoimer-Swarts  Shoe  Co.  v.  Mc- 
Donald, 138  Mo.  App.  340,  122  S.  W.  5,  holding  judgment  goes  at  once. 

53  L.  R.  A.  442,  WESTPORT  v.  MULHOLLAND,  159  Mo.  86,  60  S.  W.  77. 
Police    power    over    streets. 

Cited  in  Carthage  v.  Garner,  209  Mo.  697,  108  S.  W.  521,  upholding  ordinance 
by  city  forbidding  excavation  in  streets  without  permission. 

53  L.  R.  A.  445,  JONES  v.  BROWNLEE,  161  Mo.  258,  61  S.  W.  795. 
Privileged   statements. 

Cited  in  footnote  to  Kubricht  v.  State,  58  L.R.A.  959,  which  holds  clergy- 
man entering  on  baptismal  record,  as  reputed  father  of  bastard  child,  name  of 
person  known  to  have  been  acquitted,  guilty  of  libel. 

Cited  in  note   (24  L.R.A.  (N.S.)    618)   on  slander  and  libel  in  charging  woman 
with  unchastity. 
— —  In   jndicial   proceedings. 

Cited  in  footnote  to  Cooley  v.  Galyon,  60  L.R.A.  139,  which  holds  words  mali- 
ciously spoken  by  witness  in  judicial  proceedings  of  stranger,  absolutely  privi- 
leged, if  pertinent  and  responsive. 
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Cited  in  note  (123  Am.  St.  Rep.  652)   on  liability  for  libel  or  slander  in  course 
of  judicial  proceedings. 
Privileged    allegations    in    pleadings. 

Cited  in  Maginn  v.  Schmick,  127  Mo.  App.  417,  105  S.  W.  G66,  holding  allega 
tions  in  action  to  quiet  title  do  not  constitute  libel  of  title  where  pertinent  and 
relevant  being  privileged;  Myers  v.  Hodges,  53  Fla.  209,  44  So.  357,  holding 
bill  in  chancery  ascribing  unscrupulousness  and  trickery  to  president  of  corpo- 
rate defendant  qualifiedly  privileged  where  not  pertinent  or  relevant  to  issue. 

Cited  in  footnote  to  Crockett  v.  McLanahan,  61  L.R.A.  914,  which  hoWs  de- 
famatory matter  as  to  stranger  in  pleading,  absolutely  privileged,-  if  pertinent 
and  relative  to  issue. 

Sited  in  notes  (13  L.R.A.(N.S.)  823)  on  libel  by  defamatory  words  in  plead' 
ing;  (24  L.R.A. (N.S.)  625)  on  libel  in  charging  woman  with  unchastity;  (104 
Am.  St.  Rep.  126,  128)  on  what  libelous  statements  in  pleadings  are  privileged; 
(123  Am.  St.  Rep.  645)  on  privileged  allegations  in  complaints  in  civil  actions. 

—  Pertinency   of   pleading. 

Cited  in  Crockett  v.  McLanahan,  109  Tenn.  528,  61  L.R.A.  915,  72  S.  W.  950, 
holding  privileged  a  statement  in  bill  to  enjoin  issuance  of  bonds  authorized  at 
city  election  that  plaintiff  was  illegal  voter;  McGehee  v.  Insurance  Co.  50  C. 
C.  A.  551,  112  Fed.  854,  holding  allegations  in  answer  in  action  on  insurance 
policy  that  plaintiff  had  intentionally  burned  property  and  grossly  overestimat- 
ed value,  absolutely  privileged;  Stuart  v.  Press  Pub.  Co.  83  App.  Div.  475,  83 
N,  Y.  Supp.  401,  holding  statements  in  action  for  divorce  as  to  conduct  of  other 
spouse  were  privileged. 

—  Court    and    jury    questions. 

Cited  in  Crockett  v.  McLanahan,  109  Tenn.  528,  61  L.R.A.  914,  72  S.  W.  950, 
holding  it  question  of  law  for  court  whether  matter  was   pertinent ;    Yager   v 
Bruce,  116  Mo.  App.  488,  93  S.  W.  307,  holding  case  was  for  jury  where  actual 
malice  was  proven  and  statement  was  one  respecting  candidate  for  office. 
Measure    of    damages    in    libel. 

Cited  in  Cook  v.  Globe  Printing  Co.  227  Mo.  604,  127  S.  W.  332  (dissenting 
opinion)  by  comparison  on  question  of  damages  in  libel. 

53  L.  R.  A.  449,  ROSENBAUM  v.  UNITED  STATES  CREDIT  SYSTEM  CO.  6* 

N.  J.  L.  255,  48  Atl.  237. 
Enforceability  of  contracts  containing  invalid  provision. 

Cited  in  Elwell  v.  Adder  Mach.  Co.  136  Wis.  89,  116  N.  W.  882,  on  right  of 
recovery  for  fraud  in  inducing  contract  not  permitted  by  law;  Nicholson  v. 
Ellis,  110  Md.  331,  24  L.R.A. (N.S.)  946,  132  Am.  St.  Rep.  445,  73  Atl.  17,  on 
validity  of  contract  containing  provision  illegal  as  in  restraint  of  trade. 

Cited  in  note  (117  Am.  St.  Rep.  499)  on  contracts,  consideration  for  whick 
has  partly  failed,  or  is  partly  illegal. 

Distinguished  in   Central  New  York  Teleph.  &  Teleg.  Co.  v.  Averill,  58   Misc. 
65,  110  N.  Y.  Supp.  273,  holding  contract  giving  exclusive  right  to  install  tele- 
phones in  hotel  for  certain  period,  being  entire,  is  unenforceable  where  void  as 
creating  a  monopoly. 
Effect    of    dissolution    of    corporation    on    Its    continuing    contracts. 

Cited  in  Bijur  v.  Standard  Distilling  &  Distributing  Co.  74  N.  J.  Eq.  559,  TO 
Atl.  934,  holding  its  assets  not  released  from  claim  for  damages  for  breach  of 
contract. 
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53  L.  R.  A.  454,  ELLIS  v.  FRAZIER,  38  Or.  462,  63  Pac.  642. 
I  )il  ri:- 1  i  I  >    of   taxation. 

Cited  in  Opinion  of  Justices,  97  Me.  598,  55  Atl.  827,  holding  legislature  can- 
flot  impose  higher  rate  of  taxation  upon  lands  outside  of  incorporated  cities, 
towns  and  plantations  than  the  rate  on  lands  within  such  municipalities;  Reser 
v.  Umatilla  County,  48  Or.  331,  120  Am.  St.  Rep.  815,  86  Pac.  595,  holding  act 
imposing  tax  on  sheep  of  non-residents  coming  into  state  for  pasturage,  and  an- 
other for  sheep  driven  through,  void  for  inequality,  nonuniformity  and  not 
levied  with  reference  to  value. 

Distinguished  in  State  v.  Hume,  52  Or.  3,  95  Pac   808,  upholding  statute  impos- 
ing tax  on  salmon  canning  industry,  the  title  to  the  fish  being  in  the  state  and 
it  having  power  to  prohibit  or  regulate  their  taking. 
Local  and  special   laws. 

Cited  in  Sears  v.  Steel,  55  Or.  555,  107  Pac.  3,  holding  that  act  making  appro- 
priation for  road  through  two  counties  is  local;  St.  Benedict's  Abbey  v.  Marion 
County,  50  Or.  415,  93  Pac.  231,  holding  act  imposing  road  tax  is  not  local  where 
by  its  terms  it  is  applicable  throughout  the  state  and  may  be  invoked  for  any 
road  for  the  improvement  of  which  majority  of  resident  property  owner  may 
petition:  People  v.  Wilcox,  237  111.  424,  86  N.  E.  672,  holding  invalid  act  for 
protection  of  fish  which  imposed  penalties  for  its  violation  but  restricted  its 
operation  to  particular  portion  of  state. 

Distinguished  in  Acme  Dairy  Co.  v".  Astoria,  49  Or.  524,  90  Pac.  153,  holding, 
under  constitutional  amendment  giving  cities  right  to  amend  own  charters,  and 
giving  right  of  initiative  and  referendum  as  to  all  special,  local  and  municipal 
legislation,  amendment  gave  cities  right  alone  to  amend  charter. 
License    or    tax. 

Cited  in  Territory  ex  rel.  Livestock  Sanitary  Board  v.  Kenney,  11  Ariz.  358, 
95  Pac.  93,  holding  law  providing  for  establishment  of  live  stock  sanitary  board, 
authorizing  licensing  of  persons  engaged  in  slaughtering  business  on  payment  of 
fees  and  prescribing  penalties,  is  within  state's  police  powers  and  not  an  im- 
position of  license  within  taxing  power. 
Power  to  declare  statute  invalid. 

Cited  in  State  v.  C'ochran,  55  Or.  182,  105  Pac.  884,  holding  that  state  statute 
must  be  held  valid  unless  prohibited  by  constitution  which  prohibition  must  ex- 
pressly or  impliedly  be  made  to  appear  beyond  reasonable  doubt;  Kadderly  v. 
Portland,  44  Or.  144,  74  Pac.  710,  holding  courts  will  not  declare  legislative  act 
or  proceeding  void  when  substantial  doubt  exists  in  judicial  mind. 

53  L.  R.  A.  459,  STAGER  v.  TROY  LAUNDRY  CO.  38  Or.  480,  63  Pac.  645. 
Assumed  risk. 

Cited  in  Galvin  v.  Brown  &  McCabe,  53  Or.  611,  101  Pac.  671,  holding  ex- 
perienced longshoreman  engaged  in  stowing  timber,  lowered  in  sling  load,  in  hold 
of  vessel,  does  not  assume  risk  of  injury  from  increase  of  usual  number  of  tim- 
bers in  load,  although  he  has  unloaded  two  increased  loads  previous  to  injury, 
but  was  hurried  and  under  great  strain  at  such  time;  Oregon  Round  Lumber 
Co.  v.  Portland  &  A.  S.  S.  Co.  162  Fed.  924,  holding  man  who  goes  aboard  boat 
to  operate  pump  and  who  is  not  warned  of  danger  by  employer  and  who  because 
of  situation  of  cargo  cannot  see  danger,  does  not  assume  risk  of  being  drowned 
by  boat  listing  and  sinking  from  improper  loading;  Wagner  v.  Portland,  40  Or. 
405,  67  Pac.  300,  holding  groundman,  employed  by  electric  company  to  remove 
wires,  who  was  man  of  mature  years  and  judgment  had  done  same  work  some 
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two  months  and  a  half,  had  been  warned  of  danger  of  electricity  and  had  seen 
instance  of  shock  by  electricity,  assumes  risk  of  injury;  Busch  v.  Robinson,  46 
Or.  544,  81  Pac.  237,  on  duty  of  master  in  regard  to  defective  condition  in  place 
furnished  in  which  to  work. 

Cited  in  notes   (13  L.R.A.(N.S.)    694)   on  assumption  of  risk  of  defective  tool 
machine,  or  appliance,  where  defect  obvious,  but  its  importance  not  appreciated: 
(28  L.R.A.  (N.S.)    1220)   as  to  whether  servant  may  assume  risk  of  dangers  cre- 
ated by  master's  negligence. 
I  H  ii  ml  r>    machinery. 

Cited  in  Quinn  v.  Electric  Laundry  Co.  155  Cal.  508,  101  Pac.  794,  17  Ann. 
Cas.  1100,  holding  girl  of  19  years  of  age,  wholly  unfamiliar  with  operation 
of  machinery,  operating  improperly  and  insufficiently  guarded  mangle,  being  un- 
warned of  its  dangerous  character,  does  not  assume  risk  of  having  hand  drawn 
into  mangle;  Wiley  v.  Batchelder,  105  Me.  541,  75  Atl.  47,  holding  operator  of 
unguarded  mangle  who  is  of  mature  age  and  average  intelligence  who  has  worked 
at  laundry  for  more  than  a  year,  and  by  observation  and  actual  experience  has 
obtained  full  knowledge  of  method  of  operation  without  guard  and  full  oppor- 
tunity to  ascertain  and  appreciate  dangers,  assumes  risk  therefrom. 

Cited  in  note   (53  L.  ed.  U.  S.  283)   on  assumption  of  risk  of  injury  from  de- 
fective laundry  machinery,  where  danger  is  imperfectly  appreciated. 
Questions   of   law   or   fact. 

Cited  in  Butter  v.  Frazee,  211  U.  S.  466,  53  L.  ed.  285,  29  Sup.  Ct.  Rep.  136, 
holding  it  one  of  law  for  the  court  where  the  conditions  are  constant  and  of 
long  standing,  the  danger  is  one  suggested  by  common  knowledge  possessed  by 
all,  the  conditions  and  dangers  obvious,  and  employee  of  full  age,  intelligence 
and  adequate  experience,  such  facts  appearing  uncontradicted  by  plaintiff's  evi- 
dence; New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  Rombold,  73  Neb. 
279,  106  N.  W.  213,  holding  it  for  jury  whether  dangers  to  lineman  of  electric 
light  company  from  untaped  wires  were  open  and  obvious ;  Fronk  v.  J.  H.  Evans 
City  Steam  Laundry  Co.  70  Neb.  79,  96  N.  W.  1053,  holding  it  for  jury  whether 
guard  rail  to  a  mangle  for  purpose  of  protecting  hands  of  operator  was  prop- 
erly attached  and  placed  in  position:  Coeur  D'Alene  Lumber  Co.  v.  Goodwin, 
104  C.  C.  A.  413,  181  Fed.  955,  holding  it  question  for  jury  whether  master 
was  negligent  in  not  instructing  off-bearer  from  edger  in  sawmill. 
Effect  of  guarding:  machine  on  assumption  of  risk  l>>  servant. 

Cited  in  Burke  v.  Davis.  191  Mass.  22,  4  L.R.A. (N.S.)   971,  114  Am.  St.  Rep. 
591,  76  N.  E.  1039,  holding  it  does  not  relieve  servant  operating  mangle  where 
guard  is  properly  adjusted  and  servant  is  fully  aware  of  risk  run  in   working 
on  machine  and   is  reluctant  to  continue  work. 
Duty    to   release   promptly    servant    cangrht    in    machine. 

Cited  in  note  (7  L.R.A.  (N.S. )  941)  on  duty  to  relieve  servant  caught  in 
dangerous  situation  without  master's  fault. 

Distinguished  in  Raasch  v.  Elite  Laundry  Co.  98  Minn.  361,  7  L.R.A. (N.S.) 
943,  108  N.  W.  477,  holding  master  should  anticipate  possible  injury  from  dan- 
gerous machine  and  be  prepared  to  effect  release  of  injured  person  promptly. 

53  L.  R.  A.  462,  UNION  CENT.  L.  INS.  CO.  v.  BILLIARD,  63  Ohio  St.  478, 

81  Am.  St.  Rep.  644,  59  N.  E.  230. 
Insurance   on   life  of  minor. 

Cited  in  note   (57  L.R.A.  498,  506)    on  insurance  on  life  of  minor. 
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Invalidity    of    insurance    as    watering-    contract. 

Cited  in  note  (128  Am.  St.  Rep.  304)   on  invalidity  of  life  insurance  in  favor 
of  person  having  no  insurable  interest  as  wagering  contract. 
Validity  of  insurance  to  secure  debt  to  insurer. 

Cited  in  footnote  to  New  York  L.  Ins.  Co.  v.  Curry,  61  L.R.A.  268,  which 
holds  void,  contract  by  which  insurance  company,  loaning  money  on  security 
of  paid  up  policy,  may  require  surrender  of  policy  for  cash  value  on  default  in 
paying  loan  or  interest. 

53  L.  R.  A.  4G9,  BUTTON  v.  LANSDOWNE,  198  Pa.  563,  82  Am.  St.  Rep.  814, 

48  Atl.  494. 
Joint    tort-feusor. 

Cited  in  Mellersh  v.  Eden,  29  Pa.  Co.  Ct.  266,  13  Pa.  Dist.  R.  14,  holding  wife 
not  a  joint  tort  feasor  in  trespass  for  unlawfully  obstructing  alley  in  rear  of 
premises  belonging  to  wife,  where  act  complained  of  was  committed  by  hus- 
band alone. 

Cited  in  footnote  to  Howe  v.  Northern  Pac.  R.  Co.  60  L.R.A.  949,  which  sus- 
tains right  to  joint  master  and  servant  as  defendants  in  action  for   injuries  by 
hitter's  negligence  to  fellow  servant. 
—  Municipality  and   person   causing;  street   defect. 

Cited  in  Wiest  v.  Electric  Traction  Co.  (Weist  v.  Philadelphia)  200  Pa.  155, 
58  L.R.A.  669,  49  Atl.  891,  holding  electric  company  which  negligently  places 
rail  in  street  so  as  to  cause  obstruction  is  joint  tort  feasor  with  city  which  al- 
lows street  to  become  obstructed;  Money  v.  Edison  Electric  Illuminating  Co. 
185  Mass.  548,  70  N.  E.  933,  holding  private  corporations  who  negligently  cause 
highway  to  become  charged  with  electricity  and  city  which  allows  highway  to 
be  thus  charged  not  joint  tort  feasors;  Homestead  Borough  v.  Homestead  Lum- 
ber Co.  47  Pa.  Super.  Ct.  502;  Ashley  v.  Lehigh  &  W.  Coal  Co.  232  Pa.  429,  81 
Atl.  442, — on  recovery  from  abutter  by  municipality  of  amount  of  judgment 
against  it  for  injuries  from  fall  on  defective  sidewalk;  Schneider  v.  Augusta,  118 
Ga.  612,  45  S.  E.  459,  holding  city  and  property  owner  not  joint  tort  feasor 
where  owner  under  building  permit  places  grating  in  sidewalk  through  whicii 
pedestrian  falls  and  is  injured;  Creadick  v.  Philadelphia,  18  Pa.  Dist.  R.  804, 
holding  municipality  not  joint  tort  feasor  with  board  of  education  for  defect 
in  highway  in  property  held  in  name  of  city  but  for  benefit  of  board. 

Cited  in  footnotes  to  Reedy  v.  St.  Louis  Brewing  Asso.  53  L.R.A.  805,  which 
holds  property  owner  and  municipality  jointly  liable  for  injury  to  passerby  by 
ice  on  sidewalk  due  to  defective  pipes  on  roof;  Weist  v.  Philadelphia,  58  L.R.A. 
666,  which  holds  joint  action  not  maintainable  against  municipality,  street  rail- 
way and  contractor,  working  for  latter,  for  injuries  due  to  negligent  obstruction 
of  street. 

Cited  in  notes    (37  L.R.A.  (N.S.)    572)    on  joinder  of  municipality  and  person 
responsible  for  dangerous  condition  in  action  for  injuries  on  street  or  highway; 
(115  Am.  St.  Rep.  995)    on  liability  of  property  owners  to  persons  injured   by 
nonrepair  of  streets. 
Joint    or   separate    judgement. 

Cited  in  Dempsey  v.  Devers,  43  Pa.  Super.  Ct.  199,  holding  that  judgment 
against  one  defendant  is  improper,  where  complaint  is  for  joint  tort;  Olwell 
v.  Skobis,  126  Wis.  317,  105  N.  W.  777,  holding  plaintiff  may  dismiss  where  he 
has  right  to  sue  each  separately  or  any  or  all  jointly;  Goodman  v.  Coal  Twp. 
206  Pa.  624,  56  Atl.  65,  holding  recovery  cannot  be  had  on  proof  of  separate 
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torts;  Sturzebecker  v.  Inland  Traction  Co.  211  Pa.  158,  60  Atl.  583,  holding 
where  concert  of  action  is  not  established,  plaintiff  may  amend  declaration  and 
proceed  against  wrongdoers  separately;  John  v.  Philadelphia,  19  Pa.  Super. 
Ct.  282,  holding  judgment  against  one  sued  jointly  will  not  be  reversed  where 
nonsuit  is  entered  as  to  one  defendant  and  case  proceeds  to  trial  against  othet 
and  no  motion  is  made  to  set  aside  nonsuit;  Fowler  v.  Jersey  Shore,  17  Pa. 
Super.  Ct.  373,  holding  property  owner  who  has  been  notified  of  and  has  under- 
taken defense  of  action  against  city  for  defective  highway  has  right  to  appeal 
from  judgment  though  city  has  satisfied  same. 

Distinguished   in   Crane  v.  Lynch,   27    Pa.   Super.   Ct.   569,   holding   in  action 
against  joint  tort  feasors  in  trespass,  where  it  is  not  discovered  until  after  ver- 
dict that  one  defendant  is  minor,  court  may  properly  enter  nolle  prosequi  as  to 
him  and  permit  verdict  and  judgment  to  stand  as  to  other. 
—  Nonsuit    or   amendment   as    to    one    defendant. 

Cited  in  Minnich  v.  Lancaster  &  L.  Electric  R.  Co.  203  Pa.  635,  53  Atl.  501, 
]9  Lane.  L.  Rev.  404,  holding  nonsuit  should  be  entered;  Oliver  v.  Wheeler,  26 
Pa.  Super.  Ct.  9;  Shaughnessy  v.  Pittsburg,  20  Pa.  Super.  Ct.  615, — holding 
mistake  in  bringing  joint  action  may  be  cured  by  proper  amendment. 

53  L.  R.  A.  471,  SWEARLNGEN  v.  SEWICKLEY  DAIRY  CO.   198  Pa.  68,  47 
Atl.  941. 

Followed  without  discussion  in  Swearingen  v.  Sewickley  Dairy  Co.  198  Pa. 
77,  47  Atl.  1135. 

Cited  in  Sewickley  Dairy  Co's  Assigned  Estate,  198  Pa.  63,  47  Atl.   1944,  as 
being  a  case  arising  out  of  the  same  transaction. 
Statute  of  limitations  against  liability  of  stockholders. 

Cited  in  Newton's  Estate,  46  Pa.  Super.  Ct.  42,  26  Montg.  Co.  L.  Rep.  99; 
West  v.  Topeka  Sav.  Bank,  66  Kan.  530,  63  L.R.A.  142,  97  Am.  St.  Rep.  385, 
72  Pac.  252, — holding  that  statute  runs  in  favor  of  stockholders  as  soon  as  cor- 
poration becomes  insolvent  and  closes  its  doors;  Chilberg  v.  Siebenbaum,  41 
Wash.  666,  84  Pac.  598,  holding  that  statute  begins  to  run  from  time  corporation 
becomes  notoriously  insolvent;  Athens  Car  &  Coach  Co.  v.  Elsbree,  19  Pa.  Super. 
Ct.  621;  Gold  v.  Paynter,  101  Va.  718,  44  S.  E.  920, — holding  in  case  of  assess- 
ment upon  stock,  statute  runs  from  time  assessment  is  made  due  and  payable; 
Newton's  Estate,  12  Pa.  Dist.  R.  261,  18  Montg.  Co.  L.  Rep.  103;  Schofield  v. 
Turner,  213  Pa.  548,  62  Atl.  1068,  28  Pa.  Super.  Ct.  179, — holding  that  statute 
runs  against  liability  for  assessment  upon  mutual  insurance  policy  from  date 
of  decree  ordering  the  assessment. 

Cited  in  footnotes  to  West  v.  Topeka  Sav.  Bank,  63  L.R.A.  137,  which  holds 
that  statute  of  limitations  does  not  begin  to  run  against  stockholder's  liability 
for  instalment  of  subscription  until  a  call  is  made;  Bennett  v.  Thome,  68  L.R.A. 
114,  which  holds  that  liability  imposed  on  stockholders  of  insolvent  bank  accrues 
at  time  of  insolvency. 

Cited  in  notes  (1  L.R.A. (N.S.)  913,  917)  on  running  of  limitations  against 
unpaid  balance  of  stock  subscription;  (136  Am.  St.  Rep.  482)  on  limitation  of 
actions  on  calls  by  receivers  payable  on  or  after  demand. 

Distinguished  in  Cook  v.  Carpenter,  212  Pa.  169,  1  L.R.A. (N.S.)  906,  ]08 
Am.  St.  Rep.  854,  61  Atl.  799,  4  Ann.  Cas.  723,  12  Pa.  Dist.  R.  489,  holding  that 
where  subscriptions  for  stock  are  made  payable  as  called  for,  statute  begins  to 
run  only  from  time  such  call  is  made,  which  need  not  occur  within  any  lim- 
ited time. 
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—  Weeessity   of   demand. 

Cited  in  Rathbone  v.  Aver,  84  App.  Div.  192,  82  N.  Y.  Supp.  235,  holding  that 
action  may  be  brought  for  unpaid  stock  subscription  without  previous  assess- 
ment where  liabilities  exceed  all  unpaid  subscriptions;  First  Nat.  Bank  v.  Bart- 
lett,  35  Pa.  Super.  Ct.  595,  holding  demand  not  necessary  precedent  to  entry  of 
judgment  on  note  payable  on  demand ;  Second  Nat.  Bank  v.  Thompson,  20  Pa. 
Diat.  R.  42,  57  Pitts.  L.  J.  521,  holding  that  statute  of  limitations  did  not  run 
in  favor  of  bank,  in  absence  of  demand  by  depositor;  Gardner's  Estate,  19  Pa. 
Dist.  R.  138,  holding  that  certificate  of  deposit  is  not  due  until  demand,  but  if 
bank  suspends  payment,  demand  is  unnecessary. 

53  L,  R.  A.  474,  BAKER  v.  LOUISVILLE  &  N.  TERMINAL  CO.  106  Tenn.  490, 

61  S.  W.  1029. 
Effect  of  amending  connt  in  pleading1. 

Cited  in  Maegerlein  v.  Chicago,  237  111.  163,  86  N.  E.  670,  holding  that  where 
a  count  is  amended  by  introducing  a  new  count  complete  in  itself  and  contain- 
ing no  reference  to  the  original  count,  the  latter  is  superseded  and  no  longer 
of  effect. 

53  L.  R.  A.  477,  RIDLEY  v.  HALLIDAY,  106  Tenn.  607,  82  Am.  St.  Rep.  902, 

61  S.  W.  1025. 
Jurisdiction  of  chancery  over  estates  of  infants. 

Cited  in  Lenow  v.  Arrington,  111  Tenn.  729,  69  S.  W.  314;  Ricardi  v.  Ga- 
boury,  115  Tenn.  490,  89  S.  W.  98, — holding  that  court  of  chancery  has  inherent 
jurisdiction  to  sell  or  lease  an  infant's  property  where  manifestly  to  his  interest. 

Cited    in  note  (8  L.RA.  (N.S.)  62)   on  inherent  powers  of  courts  of  equity  over 
devestiture  of  estates  of  persons  not  in  being. 
Partition  at   instance   of  life  tenant. 

Cited  in  Rutherford  v.  Rutherford,  116  Tenn.  390,  115  Am.  St.  Rep.  799,  92  S. 
W.  1112,  holding  that  sale  for  partition  may  be  made  at  instance  of  life  tenants 
notwithstanding  the  existence  of  contingent  remainders;  Springs  v.  Scott,  132 
N.  C.  558,  44  S.  E.  116,  holding  that  court  may  order  sale  of  estate  at  instance 
of  trustee,  life  tenant  and  remaindermen  in  esse,  though  there  may  be  other  re- 
maindermen not  yet  in  esse. 
When  and  how  persons  not  in  esse  are  honnd. 

Cited  in  notes  (101  Am.  St.  Rep.  869)  on  when  and  how  persons  not  in  esse 
are  bound  by  decree  in  partition;  (8  L.R.A. (N.S. )  60)  on  who  represent  unborn. 

53  L.  R.  A.  482,  LIVERMORE  FOUNDRY  &  MACH.  CO.  v.  UNION  COMPRESS 

&  STORAGE  CO.  105  Tenn.  187,  58  S.  W.  270. 
Evidence   considered  on  appeal. 

Cited  in  Illinois  C.  R.  Co.  v.  Abernathey,  106  Tenn.  724,  64  S.  W.  3,  holding 
that  where  assignment  is  that  verdict  is  not  sustained  by  the  evidence,   court 
will  inquire  only  if  there  is  evidence  reasonably  tending  to  sustain  it,  and  will 
not  pass  upon  credibility  of  witnesses. 
Photographs   as    evidence. 

Cited  in  Record  v.  Chickasaw  Cooperage  Co.  108  Tenn.  658,  69  S.  W.  334, 
holding  photographs  of  machinery  admissible  in  action  for  injury  alleged  to  have 
resulted  from  defects  in  the  machinery. 

Cited  in  footnotes  to  Geneva  v.  Burnett,  58  L.R.A.  287,  which  holds  X-ray 
picture  admissible;  Maynard  v.  Oregon  R.  &  Nav.  Co.  68  L.R.A  477,  which 
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holds  photograph  of  scene  of  collision  not  inadmissible  to  show  force  of  impact 
because  of  slight  change  of  conditions. 

Cited  in  note   (114  Am.  St.  Rep.  438)    on  photographs  as  evidence. 
Damages  recoverable   for   breach   of   contract. 

Cited  in  Chisholm  &  M.  Mfg.  Co.  v.  United  States  Canopy  Co.  Ill  Tenn.  210, 
77  S.  W.  1062,  holding  loss  of  profits  caused  by  breach  of  contract  recoverable 
where  not  uncertain,  and  where  such  loss  was  reasonable  result  of  the  breach; 
Illinois  C.  R.  Co.  v.  Johnson.  116  Tenn.  632,  94  S.  W.  600,  holding  railroad  not 
liable  for  special  damage  for  loss  of  well  boring  contract  caused  by  its  delay  in 
forwarding  machinery,  where  it  had  no  notice  that  such  damage  would  likely 
result. 

Cited  in  note    (2   Brit.   Rul.  Cas.  85)    on  profits  lost   through  breach   of  con- 
tract of  sale  or  warranty  of  machinery  as  element  of  damages. 
Rental  value  as  measure  for  failure  to   furnish,  machine. 

Cited  in  Standard  Supply  Co.  v.  Carter,  81  S.  C.  184,  19  L.R.A.  (N.S.)  159, 
62  S.  E.  150,  holding  rental  value  of  plant  while  idle  to  be  measure  of  damages 
for  breach  of  contract  to  furnish  machinery  necessary  for  its  operation;  Callalian 
v.  Chickasha  Cotton  Oil  Co.  17  Okla.  559,  87  Pac,  331,  holding  same,  but  that  such 
rental  value  can  not  be  based  on  profits  which  might  have  been  made;  Vilter 
Mfg.  Co.  v.  Abeel,  111  C.  C.  A.  650,  191  Fed.  282,  holding  that  rental  value  of 
plant  cannot  be  recovered  as  damages  for  breach  of  warranty  of  capacity  of  ice 
plant. 

53  L.  R.  A.  491,  PARROT  SILVER  &  COPPER  CO.  v.  HEINZE,  25  Mont.  13^ 
87  Am.  St.  Rep.  386,  64  Pac.  326. 

Cited  in  State  ex  rel.  Anaconda  Copper  Min.  Co.  v.  District  Ct.  25  Mont.  514, 
65  Pac.  1020,  historically  as  being  one  of  several  cases  deciding  extent  of  min- 
ing claims  and  rights  in  a  certain  vein. 
Discretion   of   court   as   to   injunction. 

Cited  in  Consolidated  Gold  &  Sapphire  Min.  Co.  v.  Struthers,  41  Mont.  555, 
111  Pac.  150;  Monidah  Trust  v.  SheeJian,  45  Mont.  432,  123  Pac.  692;  Montana 
Ore  Purchasing  Co.  v.  Butte  &  B.  Consol.  Min.  Co.  25  Mont.  431,  65  Pac.  420,— 
holding  that  order  of  court  as  to  injunction  pendente  lite  will  not  be  disturbed 
in  absence  of  abuse  of  discretion;  Heinze  v.  Boston  &  M.  Consol.  Copper  &  S 
Min.  Co.  30  Mont.  488,  77  Pac.  421,  holding  that  order  of  district  court  limiting 
scope  of  injunction  pendente  lite  will  not  be  reversed  on  appeal  unless  clearly  an 
abuse  of  its  discretion. 
Title  under  mining:  claim. 

Cited  in  Maloney  v.  King,  25  Mont.  192,  64  Pac.  351,  21  Mor.  Min.  Rep.  278; 
Maloney  v.  King,  27  Mont.  430,  71  Pac.  469;  Maloney  v.  King,  30  Mont  161,  76 
Pac.  4, — holding  owners  of  mining  claim  prima  facie  entitled  to  everything  be- 
neath its  surface;  St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min.  Co.  194  U.  S.  239, 
48  L.  ed.  955,  24  Sup.  Ct.  Rep.  654,  Affirming  113  Fed.  900,  51  C.  C.  A.  230.  64 
L.R.A.  207,  22  Mor..  Min.  Rep.  127,  holding  that  one  following  a  vein  under  min- 
ing claim  of  another  has  no  right  to  any  portion  of  the  subsurface  except  the 
vein  itself. 

Cited  in  footnotes  to  Ajax  Gold  Min.  Co.  v.  Hilkey,  62  L.R.A.  555,  which 
upholds  road  owner's  right  to  follow  secondary  vein  on  dip  outside  his  side  lines: 
St.  Louis  Min.  &  Milling  Co.  v.  Montana  Min.  Co.  64  L.R.A.  207,  which  denies 
right  of  owner  of  mining  claim  having  right  to  pursue  vein  apexing  thereon 
beyond  side  lines  to  drift  a  tiinnel  into  adjoining  claim  for  purpose  of  intersect- 
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ing  the  vein;  Jefferson  Min.  Co.  v.  Anchoria-Leland  Min.  &  Milling  Co.  64  L.R.A. 
025,  which  denies  right  of  second  patentee  to  follow  dip  of  portion  of  apex  with- 
in limits  of  his  patent  into  territory  already  patented  to  another. 

53  L.  R.  A.  507,  HOUSTON  &  T.  C.  R.  CO.  v.  McCARTY,  94  Tex.  298,  86  Am. 

St.  Rep.  854,  60  S.  W.  429. 
Release    of    claim    for   personal    injuries    under    mistake    as    to    extent. 

Cited  in  San  Antonio  &  A.  Pass  R.  Co.  v.  Polka,  57  Tex.  Civ.  App.  632,  124 
S.  W.  226,  holding  that  release  will  not  be  avoided,  where  it  was  based  on  opin- 
ion of  doctor;  Chicago,  R.  I.  &  T.  R.  Co.  v.  Williams,  44  Tex.  Civ.  App.  172,  99 
S.  W.  141,  holding  release  binding  where  obtained  without  fraud,  though  in- 
jured person  did  not  recover  as  rapidly  as  he  then  expected;  Quebe  v.  Gulf,  C. 
&  S.  F.  R.  Co.  98  Tex.  14,  66  L.R.A.  737,  81  S.  W.  20,  4  Ann.  Cas.  545,  holding 
that  release  covers  result  not  anticipated  at  time  it  is  made. 

Cited  in  footnote  to  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  66  L.R.A.  734,  which 
holds  knowledge  of  injuries  which  may  develop  in  future  from  accident  not  nec- 
essary to  support  intention  to  release  prospective  as  well  as  present  liability. 

Distinguished  in  Great  Northern  R.  Co.  v.  Fowler,  69  C.  C.  A.  106,  136  Fed. 
124,  holding  release  not  binding  where  made  under  mistake  as  to  extent  of  in- 
juries, caused  by  misrepresentations  by  railroad's  physician;  Jones  v.  Gulf,  C. 
&  S.  F.  R.  Co.  32  Tex.  Civ.  App.  200,  73  S.  W.  1082,  holding  that  release  may 
be  avoided  where  obtained  through  false  representations  by  defendant's  agent 
and  three  physicians  employed  by  him;  Viallet  v.  Consolidated  R.  &  Power  Co. 
30  Utah,  271,  5  L.R.A.  (N.S.)  668,  84  Pac.  496,  holding  question  of  validity  of 
release  to  be  for  jury  where  obtained  by  defendant's  physician  while  treating 
plaintiff  for  the  injury. 

53  L.  R.  A.   5 JO,   CONNECTICUT  GENERAL   L.  INS.  CO.  v.   CHASE,   72  Vt. 

176,  47  AtL  825. 
Release  of  surety  by  failure  to  disclose  prior  defaults  of  principal. 

Cited  in  Indiana  &  0.  Life  Stock  Ins.  Co.  v.  Bender,  32  Ind.  App.  294,  69  N. 
E.  691,  holding  sureties  on  bond  of  employee  discharged  where  employer  had 
knowledge  that  employee  had  been  guilty  of  embezzlement  and  failed  to  inform 
sureties. 

Cited   in  note    (12  L.R.A. (N.S.)    249)    on  duty  of  obligee  in  fidelity  bond  to 
disclose  prior  defalcation. 
Remand    of    ease    for    recommittal    to    referee. 

Cited  in  Van  Dyke  v.  Grand  Trunk  R.  Co.  84  Vt.  218,  78  Atl.  958,  Ann.  Cas. 
191 3A,  640,  holding  that  appellate  court  may  remand  case  for  recommittal  to 
referee. 

53  L.  R.  A.  513,  STATE  BANK  v.  BROWN,  165  N.  Y.  216,  59  N.  E.  1. 

Appeal  from  retrial,  96  App.  Div.  446,  89  N.  Y.  Supp.  381. 
Entries  in   books  as  evidence. 

Cited  in  Horowitz  v.  Jacobs,  34  Misc.  404,  69  N.  Y.  Supp.  746,  holding  entries 
in  books  of  a  bank  provable  only  by  one  who  made  them,  or  by  one  who  saw  them 
made  and  knew  them  to  be  correct;  Consolidated  Kansas  City  Smelting  &  R. 
Co.  v.  Gon/ales,  50  Tex.  Civ.  App.  82,  109  S.  W.  946,  holding  entries  in  books  of 
railroad  admissible  upon  proof  that  they  were  made  in  regular  course  of  business 
by  one  whose  duty  it  was  to  make  them  and  who  had  absconded;  State  ex  rel. 
P'abst  Brewing  Co.  v.  Carpenter,  ]29  Wis.  187,  8  L.R.A. (N.S.)  792,  108  N.  W. 
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641,  holding  that  county  court  can  not  compel  a  corporation  in  which  a  decedent 
was  a  stockholder,  to  produce  the  books  and  papers  of  the  corporation  for  use 
in  fixing  inheritance  tax,  and  citing  also  annotation  on  this  point;  Rathborne  v. 
Hatch,  80  App.  Div.  122,  80  N.  Y.  Supp.  347  (dissenting  opinion),  on  admissi- 
bility of  book  entries  as  evidence  ;O'Connell  v.  Fidelity  &  C.  Co.  87  App.  Div. 
310,  84  N.  Y.  Supp.  315,  on  evidence  admissible  where  employee  who  had  charge 
of  the  matter  in  issue,  was  dead. 

Cited  in  footnote  to  Scott  v.  Astoria  &  C.  River  R.  Co.  62  L.R.A.  544,  which 
sustains  right  of  civil  engineer  testifying  as  expert  to  refer  to  standard  works 
on  civil  engineering  as  corroborating  his  opinion. 

Cited  in  notes  (36  L.R.A.  (N.S.)  899)  on  admissibility  upon  bookkeeper's  tes- 
timony of  entries  in  party's  books  of  account,  based  upon  other's  statements; 
(37  L.R.A. (N.S.)  1171)  on  admissibility  of  insurance  agent's  memoranda  or 
letters. 

53  L.  R.  A.  544,  NEW  YORK  LIFE  INS.  &  T.  CO.  v.  BAKER,  165  N.  Y.  484, 

59  N.  E.  257. 
Charging-  investments  to  meet  wasting  premiums. 

Cited  in  Re  Stevens,  187  N.  Y.  475,  12  L.R,A.(N.S.)  816,  80  N.  E.  358,  10 
Ann.  Cas.  511,  Modifying  111  App.  Div.  773,  98  N.  Y.  Supp.  28,  which  affirmed 
46  Misc.  655,  95  N.  Y.  Supp.  297,  holding  that  sinking  fund  must  be  formed 
out  of  income  to  meet  premium  paid  on  securities,  where  will  does  not  plainly 
indicate  otherwise;  Curtis  v.  Osborn,  79  Conn.  561,  65  Atl.  968,  on  same  point; 
Ballantine  v.  Young,  74  N.  J.  Eq.  575,  70  Atl.  668;  Re  Allis,  123  Wis.  232,  101 
N.  W.  365, — holding  that  trustee  of  funds,  the  income  of  which  is  payable  to  life 
tenant,  who  invests  in  securities  at  a  premium,  should  retain  from  income  suf- 
ficient to  repay  premium  paid;  Lynde  v.  Lynde,  1]3  App.  Div.  413,  99  N.  Y. 
Supp.  283,  holding  premium  on  bonds  payable  out  of  capital  where  will  directed 
investment  in  government  bonds,  income  to  be  paid  to  life  tenant;  Re  Fisk,  45 
Misc.  306,  92  N.  Y.  Supp.  394,  holding  premiums  chargeable  to  principal  where 
provision  for  life  tenant  was  main  object  and  trustees  were  authorized  to  use 
the  capital  for  that  purpose  if  necessary. 

Distinguished  in  Robertson  v.  de  Brulatour,  188  N.  Y.  315,  80  N.  E.  938,  hold- 
ing that  trustees  need  not  maintain  sinking  fund  to  meet  depreciation  in  value 
of  securities  specifically  bequeathed. 
Construction    of    Trill. 

Cited  in  Kemp  v.  Kemp,  36  Misc.  85,  72  N.  Y.  Supp.  617,  on  intention  of 
testator  as  the  polar  star  of  construction  of  a  will. 

53  L.  R.  A.  548,  ROCHESTER  v.  WEST,  164  N.  Y.  510,  79  Am.  St.  Rep.  659, 

58  N.  E.  673. 
Validity  of  billboard  statutes  and  ordinances. 

Followed  in  Gunning  System  v.  Buffalo,  75  App.  Div.  32,  77  N.  Y.  Supp.  987, 
holding  valid  an  ordinance  prohibiting  bill  boards  more  than  seven  feet  high 
without  permission  of  council. 

Cited  in  Gunning  System  v.  Buffalo,  157  Fed.  250,  on  validity  of  ordinance 
against  erection  of  billboards  more  than  seven  feet  high;  Whitmier  &  F.  Co.  v. 
Buffalo,  118  Fed.  775,  holding  valid  an  ordinance  prohibiting  erection  of  bill 
boards  more  than  seven  feet  high  without  permission  from  council,  and  author- 
izing abatement  of  any  erected  contrary  to  ordinance;  Chicago  v.  Gunnh.g  Sys- 
tem, 214  111.  638,  70  L.R.A.  236,  73  N.  E.  1035,  2  Ann.  Cas.  892,  Affirming  114 
111.  App.  391,  holding  that  city  has  power  to  adopt  reasonable  regulations  for 
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erection  of  bill  boards;  State  v.  Staples,  157  N.  C.  639,  37  L.R.A. (N.S.)  697, 
73  S.  E.  112,  holding  that  'city  may  forbid  construction  of  billboards  nearer 
than  24  inches  to  ground,  when  not  placed  against  solid  walls;  St.  Louis  Gun- 
ning Advertising  Co.  v.  St.  Louis,  235  Mo.  386,  137  S.  W.  929,  holding  valid, 
ordinance  requiring  that  billboards  shall  not  be  higher  than  14  feet,  have  4  feet 
open  space  beneath,  be  6  feet  from  side  line  and  15  feet  from  street  line;  New 
York  v.  M.  Wineburgh  Advertising  Co.  122  App.  Div.  754,  107  N.  Y.  Supp.  478, 
holding  that  city  under  authority  from  legislature  may  regulate  the  erection 
and  maintenance  of  billboards  and  signs;  Passaic  v.  Paterson  Bill  Posting  Adv. 
&  Sign  Painting  Co.  72  N.  J.  L.  288,  111  Am.  St.  Rep.  676,  62  Atl.  267,  5  Ann. 
Cas.  995,  Reversing  71  N.  J.  L.  75,  58  Atl.  343;  State  v.  Whitlock,  149  N.  C.  545, 
128  Am.  St.  Rep.  670,  63  S.  E.  123,  16  Ann.  Cas.  765, —  holding  invalid  ordinance 
prohibiting  wholly  the  erection  of  bill  boards  on  private  property  within  a  cer- 
tain distance  from  sidewalk. 

Cited  in  footnote  to  Chicago  v.  The  Gunning  System,  70  L.R.A.  230,  which 
holds  attempt  to  prohibit  owner  of  lot  in  remote,  sparsely  settled  part  of  city,, 
from  erecting  billboards  thereon  other  than  of  iron  unreasonable  and  oppressive. 
Cited  in  notes  (21  L.R.A.  (N.S.)  737)  on  municipal  power  as  to  regulation  of 
signs  and  billboards;  (107  Am.  St.  Rep.  214,  233)  on  billboards  as  public  nui- 
sances; (132  Am.  St.  Rep.  92,  93)  on  power  of  municipality  to  prevent  or  reg- 
ulate use  of  property  for  advertising  purposes. 

Distinguished  in  Curran  Bill  Posting  &  Distributing  Co.  v.  Denver,  47  Colo. 
232,  27  L.R.A. (N.S.)  548,  107  Pac.  261,  holding  invalid  an  ordinance  prohibiting 
billboards  within  10  feet  of  street  or  building,  or  more  than  25  feet  in  length 
or  8  feet  in  height;  Varney  &  Green  v.  Williams,  155  Cal.  321,  21  L.R.A. (N.S.) 
743,  132  Am.  St.  Rep.  88,  100  Pac.  867;  Bill  Posting  Sign  Co.  v.  Atlantic  City, 
71  N.  J.  L.  74,  58  Atl.  342, — holding  invalid  ordinance  prohibiting  entirely  bill- 
boards on  private  property;  Com.  v.  Boston  Adv.  Co.  188  Mass.  353,  69  L.R.A, 
820,  108  Am.  St.  Rep.  494,  74  N.  E.  601,  holding  invalid  rule  prohibiting  business 
signs  on  private  property  within  view  of  parkway;  People  v.  Green,  85  App.  Div. 
406,  83  N.  Y.  Supp.  460,  holding  that  the  posting  of  signs  on  private  property 
can  not  be  prohibited  by  ordinance;  People  ex  rel.  Wineburgh  Advertising  Co. 
v.  Murphy,  195  N.  Y.  133,  21  L.R.A.  (N.S.)  740,  88  N.  E.  17,  Affirming  129  App.. 
Div.  264,  113  N.  Y.  Supp.  855,  which  reversed  60  Misc.  538,  113  N.  Y.  Supp. 
854,  holding  invalid  ordinance  prohibiting  sky  signs  on  buildings  from  being 
erected  more  than  nine  feet  in  height  regardless  of  security  of  construction. 

Other  ordinances. 

Cited  in  Tacoma  v.  Keisel,  68  Wash.  691,  40  L.R.A.(N.S.)  759,  124  Pac.  137,. 
holding  ordinance  against  treating  valid;  New  York  v.  Seely-Taylor  Co.  149 
App.  Div.  105,  133  N.  Y.  Supp.  808,  holding  void,  ordinance  limiting  damages 
to  city  for  bidder's  refusal  to  execute  contract  to  amount  of  his  deposit;  Buffa- 
lo v.  Hill,  79  App.  Div.  405,  79  N.  Y.  Supp.  449,  holding  valid  an  ordinance  pro- 
hibiting sale  of  meat  outside  of  market  without  a  license;  Watertown  v.  Roden- 
baugh,  112  App.  Div.  726,  98  N.  Y.  Supp.  885,  holding  invalid  an  ordinance  pro- 
hibiting distribution  of  samples  of  merchandise  without  license,  if  made  appli- 
cable to  non-residents  only;  New  York  v.  Marco,  58  Misc.  228,  109  N.  Y.  Supp. 
58,  holding  valid  an  ordinance  prohibiting  false  weights  in  sale  of  coal;  Fel- 
lows v.  Charleston,  62  W.  Va.  670,  13  L.R.A. (N.S.)  741,  125  Am.  St.  Rep.  990, 
59  S.  E.  623,  13  Ann.  Cas.  1185,  holding  valid  an  ordinance  requiring  permit 
from  city  for  building  house. 

Cited  in  note   (104  Am.  St.  Rep.  643)   on  municipal  regulations  of  street  rail- 
ways for  protection  of  public. 
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—  Remedy    for    enforcement. 

Cited  in  Dunham  v.  Binghamton  &  L.  Baseball  Asso.  44  Misc.  114,  89  N.  Y, 
Supp.  762,  on  injunction  to  compel  compliance  with  statute  providing  for  the 
safety  and  quiet  of  a  community. 

Tests  of  validity. 

Cited  in  Fifth  Ave.  Coach  Co.  v.  New  York,  194  X.  Y.  29,  21  L.R.A.  ("N.S.) 
748,  86  N.  E.  824,  16  Ann.  Cas.  695;  People  ex  rel.  Lieberman  v.  Yandecarr,  81 
App.  Div.  131,  80  N.  Y.  Supp.  1108,— holding  that  validity  of  statute  or  ordi- 
nance depends  upon  what  may  he  done  under  it;  People  v.  Luhrs,  195  N.  Y. 
384,  25  L.R.A.  (N.S.)  479,  89  N.  E.  171,  holding  that  test  of  validity  is  the  gen- 
eral effect  of  a  statute,  not  its  application  to  an  individual  instance;  Barry  v. 
Port  Jervis,  64  App.  Div.  291,  72  N.  Y.  Supp.  104,  holding  that  validity  of  stat- 
ute must  be  determined  by  considering  its  application  to  cases  which  may  arise 
under  it;  Jones  v.  People,  101  App.  Div.  59,  92  N.  Y.  Supp.  275,  19  N.  Y.  Crim. 
Rep.  64  (dissenting  opinion),  on  validity  of  statute  being  determined  by  what 
may  be  done  under  it. 

Discretion  as   to  granting;  license. 

Cited  in  Buffalo  v.  Hill,  79  App.  Div.  406,  79  N.  Y.  Supp.  449,  on  discretion  as 
to  granting  license  required  under  ordinance. 
Legal   force   of   ordinance. 

Cited  in  People  v.  Reicherter,  128  App.  Div.  676,  112  N.  Y.  Supp.  936,  hold- 
ing that  ordinance  passed  pursuant  to  authority  granted  by  the  legislature,  has 
the  same  force  and  effect  as  an  act  of  legislature. 
PoTver  of  legislature. 

Cited  in  Barry  v.  Port  Jervis,  64  App.  Div.  271,  72  N.  Y.  Supp.  104,  holding 
that   legislature   can   not  validly   pass   act   which   indirectly   accomplishes   what 
would  be  unconstitutional  if  done  directly. 
Meaning   of   "regulate.'' 

€ited  in  Westgate  v.  Adrian  Twp.  161  Mich.  335,  126  N.  W.  422,  on  broad  mean- 
ing of  term  "regulate"  as  used  in  authorizing  legislation. 

53  L.  R.  A.  550,  UPPINGTON  v.  NEW  YORK,  165  N.  Y.  222,  59  N.  E.  91. 

Cited  in  Deniing  v.  Terminal  R.  Co.  169  N.  Y.  6,  88  Am.  St.  Rep.  521,  61  N. 
E.  983,  historically  as  citing  prior  leading  case  upon  doctrine  of  respondeat  su- 
perior. 
Liability   of  municipality   for  injuries   from    drainage. 

Cited  in  footnotes  to  South  Bend  v.  Turner,  54  L.R.A.  396,  which  holds  munici- 
pality liable  for  injury  to  child  by  falling  in  uncovered  manhole  while  at  play: 
Williams  v.  Greenville,  57  L.R.A.  207,  which  denies  city's  liability  for  sickness, 
etc.,  from  permitting  filth  from  drainage  ditch  to  flow  on  adjoining  laud. 

Cited  in  note   (61  L.R.A.  687)   on  duty  and  liability  of  municipality   with  re- 
spect to  drainage. 
Independent   contractors. 

Cited  in  Pottorff  v.  Fidelity  Coal  Min.  Co.  86  Kan.  782,  122  Pac.  120,  holding 
that  independent  contractor  is  one  who  contracts  to  do  work  according  to  his  own 
methods  and  not  subject  to  control  of  employer  except  as  to  result  of  work;  Good 
v.  Johnson,  38  Colo.  447,  8  L.R.A. (N.S.)  901,  88  Pac.  439,  holding  sub-contractor 
to  be  an  independent  contractor  though  employer  retained  some  control  as  to 
force  of  men  to  be  employed;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Dickens,  7  Ind.  Terr. 
26,  103  S.  W.  750,  holding  that  one  employed  to  handle  all  the  fuel  for  a  railroad 
along  its  line,  he  to  furnish  the  labor  and  have  full  control  of  his  employees  is 
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an  independent  contractor;  Larsen  v.  Home  Teleph.  Co.  164  Mich.  310,  129  N.  W. 
894  (dissenting  opinion),  on  whether  company  constructing  telephone  system  for 
telephone  company  is  independent  contractor;  Deyo  v.  Kingston  Consol.  R.  Co. 
94  A  pp.  Div.  581,  88  N".  Y.  Supp.  487,  holding  one  employed  to  furnish  and  set 
off  fireworks  to  be  an  independent  contractor  where  employer  had  no  control 
thereof;  Frank  v.  Rome,  125  App.  Div.  143,  109  N.  Y.  Supp.  247,  holding  one  em- 
ployed under  contract  to  clean  city  streets  to  be  independent  contractor;  Schu 
macher  v.  New  York,  166  N.  Y.  107,  59  N.  E.  773,  on  company  permitted  to  dig 
trench  in  street  for  laying  of  pneumatic  tubes  for  its  own  use  as  being  neither 
employee  nor  agent  of  the  city;  Kansas  City,  M.  &  0.  R.  Co.  v.  Loosley,  76  Kan. 
122.  90  Pac.  799,  on  control  necessary  to  render  employer  liable  for  acts  of  his 
contractor's  employees. 

Cited  in  note   (65  L.R.A.  448,  453,  456,  461,  475,  477,  479,  483)   as  to  who  are 
independent  contractors. 
— —  Liability   for   acts   of. 

Followed  in  Jewell  v.  Mt.  Vernon,  91  App.  Div.  579,  87  N.  Y.  Supp.  120,  hold- 
ing city's  liability  limited  where  work  is  done  by  independent  contractor. 

Cited  in  Giaconi  v.  Astoria,  60  Or.  23,  113  Pac.  855,  holding  city  not  liable  for 
damages  to  property  owner  from  slide  of  earth  aused  by  negligence  of  sewer  con-, 
tractor;  Sappington  v.  Centralia,  162  Mo.  App.  420,  ]44"  S.  VV.  1112,  holding  city 
not  liable  for  injury  to  abutter  from  negligence  of  contractor  constructing  water- 
works plant;  Prowell  v.  Waterloo,  144  Iowa,  691,  123  N.  W.  346,  holding  city 
liable  for  injuries  from  failure  of  independent  contractor  to  place  warning  lights 
at  wire  across  sidewalk;  Kelly  v.  New  York,  106  App.  Div.  581,  94  N.  Y.  Supp.  872, 
holding  that  ity  is  not  liable  for  negligence  of  its  independent  contractor;  Koch 
v.  Fox,  71  App.  Div.  292,  75  N.  Y.  Supp.  913,  holding  owner  of  property  not  liable 
for  injury  caused  by  negligence  of  independent  contractor  employed  to  erect 
building;  Froelich  v.  New  York,  199  N.  Y.  469,  93  N.  E.  79;  Smyth  v.  New  York, 
203  N.  Y.  Ill,  96  N.  E.  409, — holding  city  not  liable  for  negligence  of  contractor 
of  subway;  Kelsey  v.  New  York,  123  App.  Div.  383,  107  N.  Y.  Supp.  1089,  hold- 
ing city  not  liable  for  damage  caused  by  bursting  of  water  main  built  by  con- 
tractor, in  absence  of  negligence  in  failing  to  properly  examine  it  before  turn- 
ing in  the  water;  Morris  v.  Salt  Lake  City,  35  Utah,  486,  101  Pac.  373,  holding 
city  not  liable  for  negligent  acts  of  independent  contractor  employed  to  lay 
cement  sidewalks. 

Cited  in  footnote  to  Hoff  v.  Shockley,  64  L.R.A.  538,  which  holds  property 
owner  not  liable  for  injuries  to  traveler  due  to  obstructions  placed  by  an  in- 
dependent contractor  in  front  of  his  property  without  danger  signals. 

Cited  in  notes  (65  L.R.A.  748,  751,  752,  754)  on  liability  for  acts  of  inde- 
pendent contractor  where  injury  is  direct  result  of  work  contracted  for;  (66 
L.R.A.  942,  951)  on  liability  for  injuries  occurring  in  performance  of  work  by 
independent  contractor  where  employer's  own  act  is  a  proximate  cause. 

Distinguished  in  St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  77  Kan.  82,  17  L.R.A.(N.S-) 
791,  93  Pac.  586,  holding  railroad  company  liable  for  negligence  of  independent 
contractor,  employed  to  burn  grass  along  right  of  way,  in  permitting  such  fire 
to  escape;  Duerr  v.  Consolidated  Gas  Co.  86  App.  Div.  23,  83  N.  Y.  Supp.  714, 
holding  gas  company  liable  for  damage  from  bursting  of  tank  built  for  it  by 
independent  contractor,  where  accident  was  due  to  instructions  given  by  the 
company. 
Liability  for  injury  I-.--MI  I  ( i  n  u  from  street  improvement. 

Cited  in  Talcott  Bros.  v.  Des  Moines,  134  Iowa,  120,  12  L.R.A. (N.S.)  703,  120 
Am.  St.  Rep.  419,  109  N.  W.  311,  holding  city  not  liable  for  injury  to  abutting 
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property  from  loss  of  lateral  support  caused  by  grading  of  street;  Re  Rapid 
Transit  Comrs.  197  N.  Y.  99,  36  L.R.A. (N.S.)  656,  90  X.  E.  456,  18  Ann.  Gas.  366, 
holding  city  liable  for  injury  to  abutter  from  construction  of  subway;  Ogden 
v.  New  York,  141  App.  Div.  588,  126  N.  Y.  Supp.  189  (dissenting  opinion),  on 
liability  of  city  to  abutter  for  damages  from  excavation  in  street  leading  to  pub- 
lic docks;  Fries  v.  New  York  &  H.  R.  Co.  169  N.  Y.  284,  62  N.  E.  358,  as  to  rail- 
road having  track  in  street  not  being  liable  for  damage  resulting  from  change 
of  grade,  required  by  law,  which  necessitated  steel  viaduct  upon  which  trains 
were  run;  Bates  v.  Holbrook,  171  N.  Y.  485,  64  N.  E.  181  (dissenting  opinion); 
Re  Rapid  Transit  R.  Comrs.  197  N.  Y.  99,  36  L.R.A.(N.S.)  656,  90  N.  E.  456,  18 
Ann.  Cas.  366,  on  city  not  being  liable  for  damages  resulting  from  street  improve- 
ments made  without  negligence. 

Cited  in  note  (  1  L.R.A.(N.S.)  127)  on  effect  of  legislative  authority  upon  mun- 
icipal liability  for  obstruction  of  street. 

53  L.  R.  A.  556,  RUSSELL  v.  BRIGGS,  165  N.  Y.  500,  59  N.  E.  303. 
Sufficiency  of  part   performance   under   statute   of   frauds. 

Cited  in  Bennett  v.  Harrison,  115  Minn.  349,  37  L.R.A. (N.S.)  528,  132  N.  W. 
309,  holding  that  part  performance  of  oral  agreement  to  convey  land  must  be 
such  that  refusal  to  enforce  agreement  would  result  not  merely  in  denial  of 
right,  but  in  unjust  and  unconscientious  injury;  Pounds  v.  Egbert,  117  App.  Div. 
760,  102  N.  Y.  Supp.  1079,  holding  part  payment  of  consideration  or  services  in 
care  of  the  property  insufficient  to  authorize  specific  performance  of  oral  con- 
tract to  convey  land;  Hunt  v.  Hunt,  171  N.  Y.  402,  59  L.R.A.  310,  64  N.  E.  159, 
holding  marriage  not  sufficient  performance  to  warrant  specific  performance  of 
oral  ante  nuptial  contract  based  on  the  marriage. 

53  L.  R.  A.  562,  STUYVESANT  v.  WEIL,  167  N.  Y.  421,  60  N.  E.  738. 
Amendment    to   correct    misnomer. 

Cited  in  Boyd  v.  United  States  Mortg.  &  T.  Co.  84  App.  Div.  468,  82  N.  Y. 
Supp.  1001,  holding  summons  and  pleadings  amendable  by  striking  out  clause 
showing  representative  capacity  of  defendant;  Re  Georgi,  35  Misc.  687,  72  N.  Y. 
Supp.  431,  holding  amendment  after  service  permissible  to  supply  Christian  names 
of  parties  personally  served;  Corn  v.  Heymsfeld,  75  Misc.  480,  133  N.  Y.  Supp. 
447,  holding  that  municipal  court  can  amend  summons  and  complaint  by  sub- 
stituting name  "Adolph  H."  in  place  of  "Abraham  H;"  Limbert  v.  Joline,  62 
Misc.  633,  115  N.  Y.  Supp.  1089,  holding  summons  amendable  after  service  so 
as  to  change  description  of  parties  from  "receivers  of"  one  corporation  to  "re- 
ceivers of"  another;  Tilley  v.  Coykendall,  69  App.  Div.  102,  74  N.  Y.  Supp.  631 
(dissenting  opinion),  on  right  to  correct  misnomer  by  amendment;  Mishkind- 
Feinberg  Realty  Co.  v.  Sidorsky,  189  N.  Y.  406,  82  N.  E.  448,  Affirming  111  App. 
Div.  578,  98  N.  Y.  Supp.  496,  holding  amendable  summons  by  publication  in 
mortgage  foreclosure  by  substituting  "complaint  hereto  annexed"  for  "notice  of 
object  of  action  hereto  annexed"  erroneously  inserted  in  the  summons. 
Effect  of  misnomer. 

Cited  in  Holman  v.  Goslin,  63  App.  Div.  205,  71  N.  Y.  Supp.  197,  holding  judg- 
ment valid  though  name  in  summons  served  upon  defendant  was  not  spelled 
correctly;  Gottlieb  v.  Alton  Grain  Co.  87  App.  Div.  382,  84  N.  Y.  Supp.  413,  hold- 
ing judgment  against  William  B.  Gottlieb  valid  though  suit  was  brought  against 
W.  B.  Gottleib  and  service  was  by  publication;  Morison  v.  Lang,  132  App.  Div. 
691,  117  N.  Y.  Supp.  416,  holding  judgment  against  party  in  wrong  Christian 
name  binding  where  he  was  personally  summoned  and  appeared  and  made  no 
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objection  to  use  of  such  name;  Hirsch  v.  Cammam,  56  Misc.  349,  106  N.  Y.  Supp. 
814,  holding  service  upon  person  whose  name  was  misspelled  valid,  where  evi- 
dence showed  that  papers  were  received  by  firm  of  which  he  was  sued  as  a  mem- 
ber; Simon  v.  Underwood,  61  Misc.  386,  115  N.  Y.  Supp.  65,  holding  that  default 
judgment  against  party  sued  by  a  wrong  name  cannot  be  enforced;  Sporza  v. 
German  Sav.  Bank,  119  App.  Div.  174,  104  N.  Y.  Supp.  260,  holding  that  where 
person  is  known  by  more  than  one  name,  action  may  be  maintained  against  him 
in  any  name  by  which  generally  known. 

Cited  in  note  (100  Am.  St.  Rep.  331)  on  application  of  doctrine  of  idem  sonans 
to  default  judgments,  where  personal  service  was  obtained. 

53  L.  R.  A.  565,  SINNOTT  v.  FEIOCK,  165  N.  Y.  444,  80  Am.  St.  Rep.  736,  59 

N.  E.  265. 
When   replevin  maintainable. 

Cited  in  Simmons  v.  Williford,  60  Fla.  361,  53  Ann.  Cas.  1912C,  735,  hold- 
ing replevin  adequate  remedy  for  unlawful  detention  by  seller  of  possession 
of  crop  of  oranges  sold  on  trees;  Milligan  v.  Brooklyn  Warehouse  &  Storage1 
Co.  :>4  Misc.  65,  68  N.  Y.  Supp.  744,  holding  that  replevin  will  lie  to  recover  goods 
from  warehouseman  stored  by  one  who  unlawfully  took  them  from  plaintiff. 
—  Defendant  out  of  possession. 

Cited  in  O'Connor  v.  Lock,  148  App.  Div.  766,  133  N.  Y.  Supp.  320,  holding  that 
replevin  will  lie  against  one  who  has  voluntarily  and  wrongfully  transferred 
possession  of  property  of  another  which  upon  demand  he  is  bound  to  deliver; 
Jones  v.  Richards,  58  Misc.  646,  98  N.  Y.  Supp.  698,  holding  that  replevin  may 
be  maintained  though  defendant  has  wrongfully  parted  with  the  property;  An- 
drews v.  Hoeslich,  47  Wash.  223,  18  L.R.A.  (N.S.)  1270,  125  Am.  St.  Rep.  896, 
91  Pac.  772,  14  Ann.  Cas.  1118,  holding  replevin  maintainable  though  defendant 
has  wrongfully  disposed  of  the  property  without  knowledge  of  plaintiff,  prior 
to  commencement  of  the  action;  Furber  v.  National  Metal  Co.  118  App.  Div.  271, 
103  N.  Y.  Supp.  490,  holding  that  action  will  lie  to  recover  stock  unlawfully  sold 
by  pledgee. 

Cited  in  note  (18  L.R.A.(N.S.)  1270,  1271)  on  right  to  maintain  action  to  re- 
cover property  in  specie  against  one  not  in  possession. 
Issues    In    replevin. 

Cited  in  Roach  v.  Curtis,  191  N.  Y.  390,  84  N.  E.  283,  Affirming  115  App.  Div. 
765,  101  N.  Y.  Supp.  333,  holding  that  action  in  replevin  merely  determines  right 
to  present  possession  of  goods  in  issue. 
"When    conversion   "will    lie. 

Cited  in  Meise  v.  Wachtel,  54  Misc.  549,  104  N.  Y.  Supp.  915,  holding  that  con- 
version will  not  lie  for  horse  accidentally  killed  while  in  hands  of  intending  pur- 
chaser for  preliminary  trial. 

53  L.  R.  A.  568,  JEWETT  v.  UNITED  STATES,  41  C.  C.  A.  88,  100  Fed.  832. 
Sufficiency  of  Indictment  under  National  Bank  Act. 

Cited  in  United  States  v.  Eastman,  132  Fed.  553,  holding  indictment  of  officer 
of  national  bank  sufficient  which  alleged  that  he  had  access  to  the  funds  and 
wilfully,  fraudulently  and  unlawfully  converted  them  to  his  own  use;  Geiger  v. 
United  States,  89  C.  C.  A.  516,  162  Fed.  846,  holding  indictment  for  embezzlement 
of  funds  of  national  bank  sufficient  without  allegation  that  bank  was  doing 
business  at  the  time;  United  States  v.  Mason,  177  Fed.  558,  holding  charge  in 
indictment  that  accused  "embezzled"  funds  sufficient-  Dickinson  v.  United  States, 
L.R.A.  Au.  Vol.  VI— 4. 
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86  C.  C.  A.  625,  159  Fed.  802,  holding  sufficient  indictment  of  cashier  of  national 
bank  which  alleged  that  he  unlawfully  converted  bank  funds  to  the  use  of  an- 
other. 
Nil  i  i;>i;:i  I    bank   crimes. 

Cited  in  May  v.  United  States,  86  C.  C.  A.  575,  157  Fed.  14,  on  offenses  under 
national  bank  act  as  being  misdemeanors. 
Jurisdiction    of  appellate   conrt. 

Cited  in  Burget  v.  Robinson,  59  C.  C.  A.  260,  123  Fed.  265,  holding  that  where 
transcript  of  record  comes  to  appellate  court  by  writ  of  error,  the  entire  record 
is  with  the  appellate  court  and  it  retains  jurisdiction  until  mandate  issues. 

53  L.  R.  A.  584,  STATE  v.  NORDSTROM,  21  Wash.  403,  58  Pac.  248. 
Insanity    supervening'   after   conviction. 

Cited  in  Hover's  Petition,  19  Pa.  Dist.  R.  515,  37  Pa.  Co.  Ct.  154,  refusing  to 
appoint  commission  in  lunacy  on  man  convicted  of  murder,  where  court  dis- 
covered no  evidence  of  insanity  during  trial  and  his  jailors  thought  him  sane. 

Cited  in  note  (10  L.R.A.  (N.S.)  1131)  on  method  of  raising  question  of  insanity 
supervening  after  conviction. 
Appeal   from  order  fixing    time  of  execution   of  death   sentence. 

Followed  in  State  v.  Seaton,  27  Wash.  120,  67  Pac.  572,  holding  that  no  appeal 
lies  from  order  fixing  day  of  execution  of  death  penalty. 

53  L.  R.  A.  586,  PETERSON  v.  SEATTLE  TRACTION  CO.  23  Wash.   615,  63 

Pac.  539,  65  Pac.  54.3. 
Inability   to   person   traveling:   on   pass. 

Cited  in  Harris  v.  Puget  Sound  Electric  R.  Co.  52  Wash.  294,  100  Pac.  838, 
holding  void  stipulation,  in  pass  issued  to  employee  as  part  of  his  compensation, 
exempting  carrier  from  liability  for  negligence. 

Cited  in  footnotes  to  Payne  v.  Tern-  Haute  &  I.  R.  Co.  56  L.R.A.  472,  which 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence;  Me- 
Neill  v.  Durham  &  C.  R.  Co.  67  L.R.A.  227,  which  holds  that  acceptance  of  free 
transportation  which  carrier  is  prohibited  under  penalty  from  granting  does  not 
prevent  a  recovery  for  injuries  due  to  carrier's  negligence. 

Cited  in  note  (37  L.R.A.(N.S.)  236,  237,  251)  on  validity  of  stipulation  in  pass 
limiting  carrier's  liability. 
Exonerating;   master   in    advance    from    negligence. 

Cited  in  note   (7  L.R.A.(N.S.)   541)  on  validity  of  contract  exonerating  master 
in  advance  from  liability  for  negligence. 
Employees    rifling-    as    passengers. 

Cited  in  Indianapolis  Traction  &  Terminal  Co.  v.  Romans,  40  Ind.  App.  196, 
79  N.  E.  1068,  holding  that  employee  riding  home  on  pass  after  day's  work,  is 
a  passenger;  Headline  v.  Great  Northern  R.  Co.  113  Minn.  81,  128  N.  W.  1115, 
on  bridge  carpenter  as  passenger;  Harris  v.  Puget  Sound  Electric  R.  Co.  32  Wash. 
296,  100  Pac.  838,  holding  that  employee  traveling  on  pass  issued  as  part  of 
his  compensation,  is  a  passenger  whether  traveling  on  his  own  time  or  that  of 
the  railroad  company;  Pigeon  v.  Lane,  80  Conn.  244,  67  Atl.  886.  11  Ann.  Cas.  371, 
holding  that  one  riding  in  employers  conveyance  after  work  hours  is  not  a  fellow 
servant  of  driver  of  the  conveyance. 

Cited  in  footnotes  to  Sanderson  v.  Panther  Lumber  Co.  55  L.R.A.  908,  which 
holds  foreman  of  lumber  camp  riding  on  log  train  to  and  from  camp,  fellow 
servant  of  persons  operating  train;  Travelers'  Ins.  Co.  v.  Austin,  59  L.R.A.  107, 


51  L.  R.  A.  CASES  AS  AUTHORITIES.  [53  L.R.A.  600 

which    holds   railroad  paymaster   traveling   on    company's   business   from   station 
to  station,  not  a  passenger  within  meaning  of  accident  policy. 

Distinguished  in  Lambert  v.  La  Conner  Trading  &  Transp.  Co.  37  Wash.  116, 
79  Pac.  608,  holding  stevedore  on  boat  to  be  an  employee  and  not  a  passenger 
though  most  of  his  work  was  done  while  boat  was  loading  or  unloading;  Dishon 
v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  126  Fed.  202,  denying  recovery  on  ground  of 
fellow  servant  rule  where  section  hand  was  injured,  while  crossing  track  after 
working  hours  and  for  private  purpose,  through  negligence  of  train  hands  in 
failing  to  give  signals. 
Relationship  of  servant  on  muster's  premises  at  off  hours. 

Cited  in  note  (12  L.R.A.  (N.S.)  857)  on  existence  of  relationship  where  servant 
goes  on  master's  premises  at  other  than  hours  of  actual  labor. 
Proof  tinder   general   denial. 

Cited  in  Kain   v.   Sylvester,   62   Wash.   153,   113   Pac.  573,  holding  that   it   is 
competent  under  denial  of  joint  contract  of  employment,  to  prove  that  plaintiff 
was  employed  by  one  of  defendants. 
Affirmative    defenses. 

Cited  in  Armstrong  v.  Wm.  Musser  Lumber  &  Mfg.  Co.  43  Wash.  586,  86  Pac. 
944,  holding  erroneous  instruction  that  an  issue  was  raised  by  affirmative  allega- 
tion in  answer,  not  ground  for  new  trial  where  such  issue  was  in  fact  raised  by 
the  general  denial;  O'Connor  v.  Slatter,  48  Wash.  499,  93  Pac.  1078,  holding  that 
affirmative  defense  should  not  be  submitted  to  the  jury  where  it  adds  nothing 
to  denial  already  made,  and  no  affirmative  relief  is  asked  for. 
Admissibility  of  nonexpert  opinion. 

Cited  in  Fulton  v.  Metropolitan  Street  R.  Co.  125  Mo.  App.  247,  102  S.  W.  47, 
holding  admissible  non-expert  opinion  as  to  appearance,  pain  and  suffering,  and 
condition  of  one  suing  for  personal  injuries;  Kirchof  v.  United  R.  Co.  155  Mo. 
App.  84,  135  S.  W.  98,  holding  that  opinions  may  be  given  by  non-experts  as  to 
ability  of  another  to  work. 
Evidence  of  loss  of  earning  capacity. 

Cited  in  Zibbell  v.  Southern  P.  Co.  160  Cal.  249,  116  Pac.  513,  holding  that 
horse  breeder  and  trainer  may  show  salary  paid  to  persons  in  such  business. 

53  L.  R.  A.  597,  McALMOND  v.  BEMINGTON,  23  Wash.  315,  63  Pac.  251. 

53  L.  R.  A.  600,  NEUFELDER  v.  THIRD  STREET  &  SUBURBAN  R.  CO.  23 

Wash.  470,  83  Am.  St.  Rep.  831,  63  Pac.  197. 
Machinery    not   passing-    \\iili    realty. 

Cited  in  Zimmerman  v.  Bosse,  60  Wash.  558,  111  Pac.  796,  holding  that  mach- 
inery in  sawmill  is  not  fixture  and  does  not  pass  under  mortgage  of  land,  but 
tubular  boiler  is  fixture;  Sherrick  v.  Cotter,  28  Wash.  29,  92  Am.  St.  Rep.  821, 
68  Pac.  172,  holding  that  conveyance  of  property  and  "appurtenances,"'  does  not 
include  hop  press  not  attached  to  building  but  removable  by  taking  up  part  of 
floor  above  it,  and  without  injuring  the  premises. 

Cited  in  footnote  to  Anderson  v.  Creamery  Package  Mfg.  Co.  56  L.R.A.  554, 
which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  permanent 
building  superior  to  existing  real-estate  mortgage. 

Cited  in  note    (8  L.R.A.  (X.S.)    381)    on  engine  as   fixture   when   installed  by 
owner  of  realty. 
Fixtures  t\n  to  mort«'nt?et  s. 

Cited  in  footnote  to  Fuller- War  ran  Co.  v.  Harter,  53  L.R.A.  603,  which  denies 
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right  of  vendor  and  vendee  of  personalty  permanently  annexed  to  land,  to  agree 
that  it  shall  retain  character  of  personalty  as  against  owner  of  existing  mortgage 
on  land. 

53  L.  R.  A.  603,  FULLER-WARREN  CO.-  v.  HARTER,  110  Wis.  80,  84  Am.  St. 

Rep.  867,  85  N.  W.  (598. 
Election    of   remedies. 

Cited  in  Astin  v.  Chicago,  M.  &  St.  P.  R.  Co.  143  Wis.  487,  31  L.R.A.  (N.S.)  165, 
128  N.  W.  265,  holding  that  doctrine  of  election  does  not  apply  in  circumstances 
rendering  it  difficult  to  determine  which  of  two  causes  of  action  is  available; 
Clausen  v.  Head,  110  Wis.  409,  84  Am.  St.  Rep.  933,  85  N.  W.  1028,  holding  that 
one  filing  claim  against  insolvent  de  facto  corporation  waives  the  right  to  pro- 
ceed against  the  members  as  partners;  Davis  v.  Schmidt,  126  Wis.  467,  110  Am. 
St.  Rep.  938,  106  N.  W.  119,  holding  action  for  breach  of  warranty  in  sale  of 
horse  to  be  such  election  as  would  preclude  the  setting  up  of  fraud  as  defense  to 
action  on  note  for  purchase  price;  Pratt  v.  S.  Freeman  &  Sons  Mfg.  Co.  115  Wis. 
661,  92  N.  W.  368,  holding  that  one  waiving  right  to  rescind  contract  for  breach 
is  bound  by  such  election;  Mulcahy  v.  Dieudonne,  103  Minn.  35^6,  115  X.  W.  636, 
holding  subsequent  action  not  conclusively  barred  by  commencement  of  an  in- 
consistent one  which  was  abandoned  without  trial  on  the  merits  and  where  ad- 
verse party  was  not  prejudiced  thereby;  Water,  Light  &  Gas  Co.  v.  Hutchinson, 
19  L.R.A.  (N.S.)  221,  90  C.  C.  A.  547,  160  Fed.  45,  holding  unsuccessful  suit  on 
express  contract  not  a  bar  to  subsequent  action  for  compensation  quantum 
meruit  for  services  under  it;  Zimmerman  v.  Robinson,  128  Iowa,  76,  102  N.  W. 
814,  5  Ann.  Cas.  960,  holding  unsuccessful  action  to  recover  purchase  price  on 
theory  of  rescission  not  a  bar  to  subsequent  action  for  breach  of  warranty;  Car- 
penter v.  Meachem,  111  Wis.  64,  86  N.  W.  552,  holding  unsuccessful  attempt  to 
obtain  deficiency  judgment  upon  mortgage  foreclosure  not  a  bar  to  action  on  the 
notes;  Rowell  v.  Smith,  123  Wis.  519,  102  N.  W.  1,  3  Ann.  Cas.  773,  holding  ac- 
tion at  law  on  contract  not  a  bar  to  proceeding  in  equity  for  reformation  of  the 
contract;  Ludington  v.  Patton,  111  Wis.  250,  86  N.  W.  571,  holding  action  to  re- 
scind contract  not  barred  by  subsequent  action  at  law  for  damages  for  fraud 
in  the  contract. 

Cited  in  note  (8  L.R.A. (N.S.)  148)  on  effect  of  choosing  by  mistake  remedy 
not  legally  available. 

Distinguished  in  Jackman  v.  Eau  Claire  Nat.  Bank,  125  Wis.  486,  115  Am.  St. 
Rep.  955,  104  N.  W.  98,  holding  action  to  recover  property  transferred  in  fraud 
of  creditors,  from  guilty  agent,  not  a  bar  to  similar  action  against  principal. 
Effect  of  attaching'  personalty  to  realty. 

Cited  in  Young  v.  Chandler,  102  Me.  256,  66  Atl.  539,  holding  that  greenhouse 
moved  onto  premises  and  placed  on  blocks  adjoining  barn,  and  connected  there- 
with becomes  part  of  the  realty  as  to  prior  mortgagee;  Mueller  v.  Chicago,  M.  & 
St.  P.  R.  Co.  Ill  Wis.  302,  87  N.  W.  239,  holding  that  lean-to  built  by  section 
foreman  onto  section  house  and  subsequently  sided  up  with  the  section  house 
by  the  company  becomes  part  thereof  and  not  removable  by  section  foreman ; 
Baringer  v.  Evenson,  127  Wis.  41,  106  N.  W.  801,  holding  question  whether  fur- 
nace installed  by  lessee  of  property  became  part  of  the  realty  to  be  for  jury; 
Phoenix  Mfg.  Co.  v.  McCormick  Harvesting  Mach.  Co.  Ill  Wis.  575,  87  N.  W. 
458,  holding  right  to  mechanics'  lien  on  realty  not  waived  by  seller  who  takes 
note  for,  and  chattel  mortgage  on  personalty  which  is  to  be  incorporated  into 
the  realty. 

Cited  in  footnotes  to  Neufelder  v.  Third  Street  &  Suburban  R.  Co.  53  L.R.A. 
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601,  which  holds  machinery  steadied  by  bolts  and  screws  fastening  it  to  building 
not  fixture  as  to  mortgagee;  Anderson  v.  Creamery  Package  Mfg.  Co.  56  L.R.A. 
554,  which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  perman- 
ent building,  superior  to  existing  real-estate  mortgage;  Schellenberg  v.  Detroit 
Heating  &  Lighting  Co.  57  L.R.A.  632,  which  holds  heating  apparatus  bought 
under  contract  reserving  title  in  seller  not  fixture,  though  permanently  placed 
in  building;  Schmaltz  v.  York  Mfg.  Co.  59  L.R.A.  907,  which  sustains  jurisdic- 
tion in  equity  in  one  state  of  suit  by  citizen  to  enjoin  other  citizen  from  removing 
alleged  fixtures  from  land  on  which  fonner  has  mortgage;  Gartlan  v.  Hickman, 
67  L.R.A.  694,  which  holds  that  machinery  placed  on  property  for  prosecution  of 
work  under  oil  and  gas  lease  giving  lessees  privilege  of  removing  all  machinery 
and  fixtures  placed  on  premises  do  not  become  part  of  the  freehold. 

Cited  in  notes  (37  L.R.A.(N.S.)   126,  127;  1  Brit.  Rul.  Gas.  683,  685)   on  rights 
of  seller  of  fixtures  retaining  title  or  lien,  as  against  purchasers  or  encumbran- 
cers of  realty ;    ( 109  Am.  St.  Rep.  446 )   on  mortgagees'  right  of  action  against 
third  persons  for  invasion  of  their  rights. 
Preservation   of  cnattel  as  personalty  by  contract. 

Cited  in  Wolf  Co.  v.  Kutch,  147  Wis.  215,  132  N.  W.  981,  holding  that  machin- 
ery remains  personalty  as  between  vendor  and  vendee  when  they  so  agree;  Tippett 
v.  Barham,  37  L.R.A.  (N.S.)  132,  103  C.  C.  A.  430,  180  Fed.  81,  holding  that  per- 
sons erecting  standpipe  cannot  by  contract  reserve  right  to  remove  it  as  against 
rights  under  mortgage  covering  after-acquired  property  of  waterworks  system; 
McMillan  v.  Leaman,  101  App.  Div.  439,  91  N.  Y.  Supp.  1055,  holding,  as  against 
purchaser  without  notice,  plumbing  fixtures  are  part  of  building,  regardless  of 
agreement  between  plumber  and  former  owner  that  they  should  remain  person- 
alty; Peaks  v.  Hutchinson,  96  Me.  536,  59  L.R.A.  282,  53  Atl.  38,  holding  that 
building  does  not  become  part  of  realty  where  erected  upon  the  land  of  another 
under  agreement  that  it  shall  not  become  part  thereof. 

Cited  in  footnotes  to  Peaks  v.  Hutchinson,  59  L.R.A.  279,  which  holds  building 
on  stone  posts,  erected  under  parol  agreement  that  it  shall  remain  builder's  does 
not  pass  to  bona  fide  purchaser  of  land;  Beeler  v.  C.  C.  Mercantile  Co.  60  L.R.A. 
283,  which  holds  hotel  building  affixed  to  and  conveyed  with  land  cannot  after- 
ward become  a  chattel  by  mere  agreement  of  parties. 

53  L.  R.  A.  609,  ELECTRIC  APPLIANCE  CO.  v.  UNITED  STATES  FIDELITY 

&  G.  CO.  110  Wis.  434,  85  N    W.  648. 

Hi-.- 1-  i   of  action  on  contractor's  bond  to  pay  for  materials  and  labor  for 
public     \vork. 

Cited  in  Flora  v.  Searles,  127  111.  App.  471,  holding  city  might  recover  for  use 
of  unpaid  materialmen  on  obligation  of  surety  for  the  faithful  performance  of 
contract  by  principal  which  required  him  to  pay  for  material  furnished;  Hard- 
iso'n  v.  Yeoman,  115  Tenn.  653,  91  S.  W.  1111,  holding  materialmen  and  laborers 
have  no  right  of  action  where  they  are  not  provided  for  in  bond;  Smith  v.  Bow- 
man, 32  Utah,  40,  9  L.R.A. (N.S.)  892,  88  Pac.  687,  holding  sureties  not  liable 
to  materialman  where  bond  provides  security  against  those  entitled  to  lien,  and 
under  law  no  lien  could  be  filed  against  building  erected. 

Cited  in  notes  (11  L.R.A.  (N.S.)  1030)  on  implied  power  to  stipulate  that  con- 
tractor for  public  work  shall  pay  laborers  and  materialmen;  (18  L.R.A.  (N.S.) 
455)  on  effect  of  surrender  or  discharge,  by  owner  of  property,  of  contractor's 
bond  conditioned  for  payment  of  materialmen  and  laborers'  upon  right  of  latter 
to  recover  thereon:  (27  L.R.A. (N.S.)  577,  592)  on  right  of  action  of  subcontract- 
or, materialman,  or  laborer,  on  contractor's  bond  to  owner. 
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DIsebarg-e    of    surety    by    non-compliance    with,    conditions    in    bond. 

Cited  in  Kiiiglit  &  J.  Co.  v.  Castle,  172  Ind.  106,  27  L.R.A.  (X.S.)  586,  87  N.  E. 
976,  holding  where  bond  contained  condition  that  surety  should  be  notified  in 
writing  of  any  act  on  part  of  principal  which  might  involve  loss  for  which  surety 
was  responsible,  within  stated  time  thereafter,  failure  therein  relieved  surety; 
Chandler  Lumber  Co.  v.  Radke,  136  Wis.  498,  22  L.R.A.  (N.S.)  715,  118  N.  W.  185, 
holding  one  who  guarantees  payment  within  sixty  days  for  lumber  free  on  board 
cars  at  designated  place  is  released  where  seller  requires  payment  of  freight  al- 
though it  is  credited. 
Construction  of  surety  bonds. 

Cited  in  American  Bonding  Co.  v.  Pueblo  Invest.  Co.  9  L.R.A.  (N.S.)    564,  80 
C.  C.  A.  97,  150  Fed.  25,  10  Ann.  Gas.  357,  on  liability  of  surety  beyond  strict 
terms  of  contract. 
Rig'ht    of   beneficiary    to    recover    on    contract    between    otber    persons. 

Cited  in  Lenz  v.  Chicago  &  N.  W.  R.  Co.  Ill  Wis.  204,  86  N.  W.  607,  holding 
where  railroad  on  purchase  of  another  railroad  assumed  all  its  debts,  liabilities 
and  obligations,  such  agreement  inured  to  benefit  of  property  owner  who  seeks 
condemnation  of,  to  secure  compensation  for  damages;  Arnold  v.  Randall,  121 
Wis.  465,  98  N.  W.  239,  holding  agreement  by  purchaser  to  pay  mortgage  assumed 
by  one  in  whose  name  deed  is  made  cannot  arise  by  mere  implication. 

Cited  in  footnotes  to  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  59  L.R.A. 
796,  which  denies  right  of  action  against  railroad  company  carrying  mail  under 
contract  with  government,  by  sender  of  registered  mail  destroyed  through  neg- 
ligence of  its  employees;  Tweeddale  v.  Tweeddale,  61  L.R.A.  509,  which  sustains 
right  of  third  person  to  enforce  contract  made  for  his  benefit;  Voorhees,  M.  &  Co. 
v.  Porter,  65  L.R.A.  736,  which  sustains  right  of  creditors  of  vendor  of  goods  to 
sue  purchaser  on  agreement  with  vendor  to  pay  such  creditors  out  of  the  pur- 
chase money. 
Immunity  of  public  property  from  mechanics'  liens. 

Cited  in  R.  Connor  Co.  v.  Aetna  Indemnity  Co.  136  Wis.  19,  115  N.  W.  811, 
holding  there  is  no  right  of  mechanics  lien  upon  property  of  school  district. 

53  L.  R.  A.  613,  PATRICK  v.  BALDWIN,  109  Wis.  342,  85  N.  W.  274. 
Defects  in  notice  of  appeal. 

Cited  in  Cowles  v.  Neillsville,  137  Wis.  386,  119  N.  W.  91,  holding  naming  state 
as  plaintiff  instead  of  city,  in  appeal  from  police  court  for  violation  of  state  law 
and  city  ordinance,  not  fatal,  where  body  of  notice  gave  date,  amount  of  judg- 
ment and  its  provision  for  imprisonment  in  default  of  payment;  Miltimore  v. 
Hoffman,  125  Wis.  561,  104  N.  W.  841,  holding  appeal  from  justice  court  not 
ineffective  although  amended  return  failed  to  certify  person  by  whom  notice 
of  appeal  was  delivered  to  justice,  where  notice  was  signed  by  appellant  in  person. 
Liability  of  county  for  care  or  maintenance  of  indigent  residents. 

Cited  in  Copple  v.  Davie  County,  138  N.  C.  132,  50  S.  E.  574,  holding  county 
not  liable  for  medical  treatment  and  care  of  insolvent  small  pox  patient  where 
there  was  not  express  contract  therefor  and  not  rendered  at  request  of  county 
and  under  circumstances  from  which  contract  could  be  inferred;  Ogden  City  v. 
Weber  County,  26  Utah,  137,  72  Pac.  433  (dissenting  opinion),  on  liability  of 
county  not  imposed  by  statute;  Hittner  v.  Outagamie  County,  126  Wis.  431,  105 
N.  W.  950,  holding  county  not  liable  for  medical  and  professional  service  and 
medicine  rendered  and  furnished  indigent  resident  with  assent  and  under  direction 
of  three  members  of  county  board  and  district  attorney. 
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Cited  in  notes  (9  L.R.A.  (N.S.)  1235)  on  liability  of  public  for  medical  serv- 
ices to  pauper  in  absence  of  notice  or  request;  (39  L.R.A.  (N.S.)  162,  164)  on 
right  to  compensation  from  public  for  relief  furnished  poor  person. 

53  L.  R.  A.  618,  TESCH  v.  MILWAUKEE  ELECTRIC  R.  &  LIGHT  CO.  108  Wis. 

593,  84  N.  W.  823. 
Contributory    neg-lia'ence    In    crossing-    tracks    of    railway. 

Cited  in  Henke  v.  Milwaukee  Electric  R.  &  Light  Co.  147  Wis.  667,  133  N.  W. 
1107,  holding  that  boy  crossing  tracks  of  street  railway  on  suburban  highway 
without  looking  is  negligent  as  matter  of  law;  Schroeder  v.  Wisconsin  C.  R.  Co. 
117  Wis.  38,  93  N.  W.  837,  holding  pedestrian  not  guilty  of  contributory  negli- 
gence as  matter  of  law  in  failing  to  observe  approaching  train  where  a  distance 
of  150  feet  he  stops,  looks  and  listens,  and  does  so  again  at  a  distance  of  8  feet 
from  the  track,  the  view  being  obstructed  by  freight  cars  and  there  being  a  net- 
work of  switch  tracks. 
Street  railway. 

Cited  in  Perjue  v.  Citizens'  Electric  Light  &  Gas  Co.  131  Iowa,  713,  109  N.  W. 
280,  holding  not  guilty  of  contributory  negligence  man  89  years  of  age  who  in 
walking  in  street  sees  street  car  moving  opposite  direction  to  his  own  and  who 
does  not  hear  its  approach  as  he  attempts  to  cross  track  because  of  locomotive 
on  near-by  steam  railway  track;  Vetter  v.  Southern  Wisconsin  R.  Co.  140  Wis. 
300,  122  N.  W.  731,  holding  one  guilty  of  contributory  negligence  who  drives 
onto  street  railway  crossing  without  looking  or  listening  for  approaching  car; 
Grimm  v.  Milwaukee  Electric  R.  &  Light  Co.  138  Wis.  50,  119  N.  W.  833,  hold- 
ing it  for  the  jury  whether  driver  of  laundry  sleigh  negligent  who  after  observing 
street  car  at  distance  of  900  feet  drives  along  track  and  attempts  to  turn  across 
track  without  observing  car,  it  approaching  at  unusual  speed;  Hornstein  v.  United 
R.  Co.  195  Mo.  451,  4  L.R.A.  (N.S.)  736,  113  Am.  St.  Rep.  693,  92  S.  W.  884. 
6  Ann.  Cas.  699,  holding  it  contributory  negligence  for  person  alighting  from 
street  car  and  passing  around  rear  to  fail  to  stop  and  look  for  approaching  cars 
on  other  track;  Riedel  v.  Wheeling  Traction  Co.  63  W.  Va,  532,  16  L.R.A.(N.S.) 
1128,  61  S.  E.  821,  holding  it  such  for  person  using  street  to  fail  to  look  and 
listen  for  approaching  cars  on  street  railway  on  street  crossing  one  which  he  is 
using;  Hanlon  v.  Milwaukee  Electric  R.  &  Light  Co.  118  Wis.  215,  95  N.  W.  100, 
holding  it  for  the  jury  whether  fireman  driving  hose  cart  to  fire  and  giving  warn- 
ing of  his  approach  was  guilty  of  contributory  negligence  in  driving  over  cross- 
ing in  front  of  street  car  where  he  observed  car  at  distance  of  100  feet,  and  rea- 
sonably believed  he  could  safely  get  across;  Goldman  v.  Milwaukee  Electric  R.  & 
Light  Co.  123  Wis.  170,  101  N.  W.  384,  holding  plaintiff  guilty  of  contributory 
negligence  where  at  a  distance  of  fifteen  feet  from  double  track  he  observes  car 
a  block  away  but  does  not  again  look  until  part  way  across  when  he  sees  car 
half  way  to  him  approaching  at  rapid  rate,  he  having  at  first  look  ample  oppor- 
tunity by  driving  fast  to  get  safely  across,  but  relies  on  judgment  of  speed; 
Marchal  v.  Indianapolis  Street  R.  Co.  28  Ind.  App.  139,  62  N.  E.  286,  holding  it 
for  the  jury  whether  one  driving  onto  street  car  tracks  is  guilty  of  contributory 
negligence  where  cars  are  passing  at  excessive  speed  in  close  proximity  to  each 
other,  where  view  of  approaching  car  is  obstructed  by  passing  car  and  ability 
to  hear  lessened  by  its  sound;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120 
Iowa,  662,  95  N.  W.  161  (dissenting  opinion),  on  right  of  recovery  to  pedes- 
trian who  steps  from  behind  row  of  covered  wagons  crossing  street  car  tracks  at 
crossing  and  is  injured  by  approaching  car;  Hornstein  v.  United  R.  Co.  97  Mo. 
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App.  278,  70  S.  W.  1105  (dissenting  opinion),  on  contributory  negligence  in  going 
behind  rear  of  street  car  without  observation  for  car  on  other  track. 

Cited  in  footnotes  to  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.R.A.  424, 
which  denies  liability  towards  one  caught  between  two  street  cars  by  becoming 
confused  after  assenting  to  motorman's  instructions  as  to  reaching  safe  place; 
Kansas  City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.R.A.  344,  which  holds  cross- 
ing electric  railway  track  in  front  of  approaching  car  not  negligence  if,  in  view 
of  its  distance,  rate  of  speed,  and  other  circumstances,  a  reasonably  prudent  man 
would  undertake  to  cross;  Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69 
L.R.A.  300,  which  holds  failure  to  look  and  listen  before  crossing  street  car 
track  at  public  crossing  not  negligence  per  se. 
Comparative  rights  of  street  car  and  user  of  street  at  street  crossing?. 

Cited  in  Stafford  v.  Chippewa  Valley  Electric  R.  Co.  110  Wis.  355,  85  N.  W. 
1036,  holding  street  car  has  right  of  way  if  car  is  operated  reasonably. 
Comparative   negligence. 

Cited  in  Watermelen  v.  Fox  River  Electric  R.  &  Power  Co.  110  Wis.  156,  85 
N.  W.  663,  holding  plaintiff  who  is  guilty  of  negligence  in  driving  in  front  of 
approaching  street  car  cannot  recover  for  injury  though  motormen  do  not  use 
ordinary  care  after  discovery  of  plaintiff's  danger;  Astin  v.  Chicago,  M.  &  St. 
P.  R.  Co.  143  Wis.  484,  31  L.R.A. (N.S.)  164,  128  N.  W.  265,  holding  that  injury, 
pyoximately  contributed  to  by  plaintiff's  negligence,  however  slight,  is  not  action- 
able. 

Cited  in  footnote  to  Western  &  A.  R.  Co.  v.  Fergusson,  54  L.R.A.  802,  which 
holds  that  duty  to  exercise  care  to  avoid  injury  from  other's  negligence  does  not 
arise  till  negligence  apprehendible. 

53  L.  R.  A.  626,  WYANT  v.  CROUSE,  127  Mich.  158,  86  N.  W.  527. 
Trespasser's   liability   for   consequential   injuries. 

Cited  in  Bouillon  v.  Laclede  Gaslight  Co.  148  Mo.  App.  468,  129  S.  W.  401, 
holding  recoverable,  damages  for  miscarriage  from  fright  from  wrongful  entry 
in  plaintiff's  apartment  of  gas  agent  to  read  meter;  Kentucky  Heating  Co.  v. 
Hood,  133  Ky.  390,  22  L.R.A.(N.S.)  592,  134  Am.  St.  Rep.  457,  118  S.  W.  337, 
holding  where  employees  of  gas  company  wrongfully  remove  gas  connections  of 
rival  gas  company  depriving  lodging  house  keeper  of  means  of  heat,  the  loss 
of  roomers  is  damage  proximately  resulting  from  such  removal. 

Cited  in  footnote  to  Watson  v.  Dilts,  57  L.R.A.  559,  which  sustains  liability  of 
one  frightening  woman  so  as  to  cause  nervous  prostration  by  stealthily  entering 
her  home  at  night  and  committing  trespass  on  her  husband's  property. 

Cited  in  notes  (69  L.R.A.  521)   on  care    due  to  sick,  infirm  or  helpless  persons, 
with  whom  no  contract  relation  is  sustained;    (37  L.R.A. (N.S.)   912)   on  personal 
wrong  as  aggravation  of  damages  for  trespass. 
Remedies  for  trespass. 

Cited  in  note  (7  L.R.A. (N.S.)  50)  on  injunctive  relief   as   to  fences   or  gates. 

53  L.  R.  A.  635,  MILWAUKEE  COUNTY  v.  ISENRING,  109  Wis.  9,  85  X.  W. 
131. 

Cited  in  State  ex  rel.  Sommer  v.  Erickson,  120  Wis.  439,  98  N.  W.  253,  as  to 
purpose  of  a  statute  relieving  county  from  operation  of  decision  of  cited  case. 
Public    and    general    or    local    laws. 

Cited  in  Julien  v.  Model  Bldg.  L.  &  Invest.  Asso.  116  Wis.  89,  61  L.R.A.  671, 
92  N.  W.  561,  holding  law  "regulating  building  and  loan  associations"  general 


57  L.  K.  A.  CASES  AS  AUTHORITIES.  [53  L.R.A.  644 

law;  Wagner  v.  Milwaukee  County,  112  Wis.  607,  88  N.  W.  577,  holding  a  bill 
to  authorize  building  of  viaducts  across  gullies,  running  streams,  or  railroad 
tracks  by  counties  of  the  state  and  for  issuing  of  bonds  therefor,  where  by  terms 
it  applied  to  one  county  only  was.  local;  State  ex  rel.  Vandenhouten  v.  Vanhouse, 
120  Wis.  18,  97  N.  W.  503,  holding  act  to  legalize  organization  of  named  school 
district  and  to  legalize  subsequent  acts  and  proceedings  of  its  officers  and  voters 
a  local  act;  Berges  v.  Milwaukee  County,  116  Wis.  198,  93  N.  W.  44,  holding 
law  general  where  it  provided  for  payment  of  salaries  to  certain  officers  in 
counties  having  a  stated  population  or  upward  although  but  one  county  in  state 
have  such  population  at  time. 

Cited  in  footnote  to  Carolina  Grocery  Co.  v.  Burnet,  58  L.R.A.  687,  which  up- 
holds as  against  objection  of  special  legislation  statute  establishing  new  method 
of  forming  governing  boards   in  counties,  with  provision  for  nonapplication   in 
specified  counties. 
Sufficiency   of   title    of   local    bill. 

Cited  in  Re  Southern  Wisconsin  Power  Co.  140  Wis.  249,  122  N.  W.  801, 
holding  sufficient  title  authorizing  named  individuals  to  build  and  maintain  dam 
across  Wisconsin  river,  although  particular  location  of  dam  not  specified;  Diana 
Shooting  Club  v.  Lamoreux,  114  Wis.  48,  91  Am.  St.  Rep.  898,  89  N.  W.  880, 
holding  title  sufficient  where  it  suggests  all  the  necessary  or  reasonable  details  of 
act. 
Alteration  of  title  of  act  pending  passage. 

Cited  in  Richards  v.  State,  65  Neb.  311,  91  N.  W.  878,  holding  title  amendable 
any  time  before  final  action  is  taken. 
Practical  construction. 

Cited  in  Hart  v.  Hart,  117  Wis.  654,  94  N.  W.  890,  holding  court  cannot  look 
to  conduct  evincing  understanding  of  parties  where  contract  is  perfectly  plain. 
Practical  aiitl  historical  construction  of  statute. 

Cited  in  Scouten  v.  Whatcom,  33  W7ash.  284,  74  Pac.  389,  holding  resort  may  be 
had  to  history  of  statute  to   determine  legislative   intent;    Re  Appointment   of 
Revisor,  141  Wis.  632,  324  N.  \V.  670,  18  Ann.  Gas.  1176    (dissenting  opinion), 
on  limited  force  of  legislative  construction  of  constitution. 
Existence   of   statute   as   law    question. 

Cited  in  Portland  Gold  Min.  Co.  v.  Duke,  90  C.  C.  A.  166,  164  Fed.  185,  holding 
it  a  question  of  law  for  the  court. 
Judicial  resort   to  legislative  journals. 

Cited  in  note  (40  L.R.A.(N.S.)  24,  25,  30,  35)  on  conclusiveness  of  enrolled 
bill. 

Disapproved  in  State  ex  rel.  Gregg  v.  Erickson,  39  Mont.  282,  102  Pac.  336, 
holding  court  will  not  go  behind  enrolled  bill  and  consult  journals,  original  bill 
and  engrossed  bill,  except  that  journals  may  be  consulted  to  determine  whether 
on  final  passage  the  names  of  those  voting  have  been  entered  therein. 

53  L.R.A.  644,  WALLACE  v.  PERELES,  109  Wis.  316,  83  Am.  St.  Rep.  898,  85 

N.  W7.  371. 
Validity  of  conveyances  from  husband  to  wife. 

Cited  in  Appenheimer  v.  Collins,  115  Wis.  286,  60  L.R.A.  411,  91  N.  W.  690, 
holding  invalid  conveyance  to  wife  in  consideration  of  discontinuance  of  divorce 
proceeding  by  her. 
Title  or  possession  to  support  covenants  for  title. 

Cited  in  Bull  v.  Beiseker,  16  N.  D.  294,  14  L.R.A.  (N.S.)   518,  113  N.  W.  870, 
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holding  no  right  of  action  exists  if  covenantor  had  neither  title  nor  possessiot 
at  time  of  delivery  of  deed,  although  he  may  have  had  color  of  title. 

Cited  in  note   (14  L.R.A. (N.S.)    514,  518),  on  right  of  remote  grantee  to  sue 
for  breach  of  covenant  when  covenantor  had  neither  title  nor  possession. 
Breach  of  covenant  of  seisin. 

Cited  in  Koepke  v.  Winterfield,  116  Wis.  47,  92  N.  W.  437,  holding  complaint 
sufficient  which  alleges  defendant  never  had  any  actual  or  constructive  possession 
nor  title  nor  interest  but  that  others  had  title  in  fee  under  recorded  tax  deeds. 
Inurement  of  after-acynired  title  to  grantee. 

Cited  in  Gardner  v.  Wright,  49  Or.  635,  91   Pac.  286,  holding  where  title  to 
water-rights  conveyed  is   inchoate   interest  known  as  such  by  grantee  and  com- 
pletion or  forfeiture  thereof  depends  on  act  to  be  performed  or  diligencce  exer- 
cised by  grantee,  after-acquired  title  does  not  inure. 
Liability  of  grantee  on  covenants. 

Cited  in  note    (126  Am.  St.  Rep.  374)    on  necessity  of  privity  of  estate  and 
contract  to  liability  of  grantee  on  covenants  and  conditions  in  deed. 
Presumption  of   continuance   of  marital    relation. 

Cited  in  note  (16  L.R.A. (N.S.)  101)  on  presumption  of  continuance  of  marital 
relation. 

53  L.R.A.  648,  OLSON  v.  SAWYER  GOODMAN  CO.  110  Wis.  140,  85  N.  W.  640. 
Recovery   on   graiiiblingr  contracts. 

Cited  in  footnotes  to  Appleton  v.  Maxwell,  55  L.R.A.  93,  which  denies  right 
of  action  for  money  loaned  for  use  in  gambling;  Ullman  v.  St.  Louis  Fair  Asso. 
56  L.R.A.  606,  which  denies  right  to  abandon  partly  executed  illegal  bookmaking 
contract  for  specified  period,  and  recover  back  pro  rata  amount  of  money  paid, 
Central  Stock  &  Grain  Exchange  v.  Bendinger,  56  L.R.A.  875,  which  holds 
broker  liable  to  refund  to  principal  money  illegally  taken  from  agent  as  margins 
on  gambling  transaction;  Drinkall  v.  Movius  State  Bank,  57  L.R.A.  341,  which 
holds  title  to  cashier's  check  acquired  by  payee's  indorsement  to  gambler  in  pay- 
ment for  chips  to  be  used  in  gambling,  defective;  Baxter  v.  Deneen,  64  L.R.A. 
949,  which  holds  that  broker  with  whom  margins  have  been  deposited  in  a  stock 
gambling  transaction  will  not  be  joined  from  violating  agreement  to  keep 
them  on  deposit  in  a  specified  bank  until  the  transaction  is  closed;  Fuller  v. 
Berger.  65  L.R.A.  381,  which  holds  that  equity  will  not  refuse  relief  against 
infringement  of  patent  because  owner  has  devoted  it  wholly  to  an  immoral  use. 

53  L.  R.  A.  650,  BAUM  v.  BAUM,  109  Wis.  47,  83  Am.  St.  Rep.  854,  85  N.  W.  122. 
Agreement  in  consideration   separation   or  divorce. 

Followed  in  Anderson  v.  Anderson,  122  Wis.  483,  100  N.  W.  829,  holding  agree- 
ment to  separate  and  live  apart  void. 

Cited  in  Kistler  v.  Kistler.  141  Wis.  493,  124  X.  W.  '1028,  holding  agreement 
during  pending  divorce  action  whose  purpose  is  to  aid  divorce  void;  Palmer  v. 
Palmer,  26  Utah,  48,  61  L.R.A.  647,  99  Am.  St.  Rep.  820,  72  Pac.  3,  holding  void 
agreement  for  separation  and  dissolution  of  marital  relation;  Oppenheimer  v.  Col- 
lins, 115  Wis.  286,  60  L.R.A.  411,  91  N.  W.  690,  holding  void  as  to  creditors  con- 
veyance by  husband  to  wife  in  consideration  of  discontinuance  of  divorce  proceed- 
ings; McCormick  Harvesting  Mach.  Co.  v.  Perkins,  135  Iowa,  66,  110  N.  W.  15,  on 
validity  of  conveyance  in  consideration  of  agreement  not  to  defend  divorce  suit  ir 
other  party  would  not  prosecute  criminal  action. 

Annotation  cited  in  Caruth  v.  Caruth,  128  Iowa,  122,  103  N.  W.  103,  on  valid- 
ity of  agreement  for  separation. 
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Cited  in  footnote  to  Bailey  v.  Dillon,  66  L.R.A.  427,  which  sustains  right  of  hus- 
band and  wife  in  contemplation  of  separation  to  enter  into  fair  and  reasonable 
agreement  through  intervention  of  trustee  as  to  wife's  support  which  during  con- 
tinuance of  separation  husband  may  have  specifically  enforced. 

Cited  in  notes  (12  L.R.A.(N.S.)  851)  on  validity  of  agreement  between  husband 
and  wife  renouncing  marital  rights;  (140  Am.  St.  Rep.  83)  on  specific  perform- 
ance of  contract  of  separation  between  husband  and  wife. 

Distinguished  in  Meyer  v.  Meyer,  123  Wis.  550,  102  N.  W.  52,  holding  bond  in 
bastardy  proceedings  providing  for  payments  to  woman  "unless  parties  shall  live 
together  as  husband  and  wife"  not  agreement  for  voluntary  separation. 

53  L.  R.  A.  653,  ALBRECHT  v.  CHICAGO  &  N.  W.  R.  CO.  108  Wis.  530,  84  N.  W. 

882. 
Assumption  of   risk  after  promise  to  repair. 

Cited  in  Andrecsik  v.  New  Jersey  Tube  Co.  73  N.  J.  L.  673,  4  L.R.A.  (N.S.)  918, 
63  Atl.  739,  9  Ann.  C'as.  1000,  holding  servant  assumes  risk  where  master  promises 
to  repair  at  stated  hour  and  servant  continues  to  use  appliance  for  two  hours 
thereafter. 

Cited  in  footnotes  to  Rice  v.  Eureka  Paper  Co.  62  L.R.A.  611,  which  holds  risk 
of  defective  machine  not  assumed  by  servant  on  Wednesday  of  week  during  fore 
part  of  which  master  agreed  to  repair  same;  Neeley  v.  Southwestern  Cotton  Seed 
Oil  Co.  64  L.R.A.  146,  which  denies  employee's  right  to  continue  service  in  re- 
liance on  employer's  promise  to  repair,  after  direct  or  indirect  revocation  of  such 
promise. 

Cited  in  notes  (29  L.R.A. (N.S.)  601)  on  effect  of  promise  to  repair  where 
danger  is  great  and  imminent;  (119  Am.  St.  Rep.  440)  on  recovery  for  injury  due 
to  nonrepair  of  machinery  due  to  master's  failure  to  perform  promise  to  repair. 

Distinguished  in  Lower  v.  Whitney  Bros.  Co.  147  Wis.  46,  132  N.  W.  588,  holding 
that  mate  of  tug  did  not  assume  risk  of  danger  from  too  short  tie  line,  when 
captain  had  promised  to  get  new  one. 

Disapproved  in  Morgan  v.  Rainer  Beach  Lumber  Co.  51  Wash.  338,  22  L.R.A. 
(N.S.)    475,  98   Pac.   1120,  holding  master  and  not  servant  assumes  risk  where 
servant  continues   in  employment  after  promise  of  repair  on  return  of  certain 
employee  within  two  or  three  days." 
Sufficiency   of   promise   of   superior   servant   to   repair   to   bind   master. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mangan,  86  Ark.  516,  112  S.  W.  168. 
holding  promise  of  yardmaster  to  have  depression  in  yard  repaired  on  complaint  of 
switchman,  sufficient. 
Credibility  of  witness  as  law   question. 

Cited  in  Graham  v.  Chicago  &  N.  W.  R.  Co.  143  Iowa,  615,  119  N.  W.  708,  hold- 
ing court  may  deem  testimony  a  nullity  where  it  is  impossible,  absurd  and  self- 
contradictory. 
'Who   are    railroad    fellow   servants. 

Cited  in  Rankel  v.  Buckstaff-Edwards  Co.  138  Wis.  452,  20  L.R.A.(N.S.)   1187, 
J20  X.  W.  269    (dissenting  opinion),  on  who  are  fellow  servants  in  railroad  ser- 
vice. 
\V  s- in-lil    of  improbable   or  impossible   testimony  or  nndinxs. 

Cited  in  Samulski  v.  Menasha  Paper  Co.  147  Wis.  291,  133  N.  W.  142,  holding 
that  testimony  of  witness  or  finding  of  jury,  contrary  to  unquestionable  physical 
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situations,  or  common  knowledge,  or  conceded  facts,  is  of  no  weight  and  may  be 
successfully  impeached  by  its  demonstrated  utter  improbability  or  impossibility. 

53  L.  R.  A.  660,  LACKEY  v.  UNITED  STATES,  46  C.  C.  A.  189,  107  Fed.  114. 
Power   of  congress   to  punish    for   intimidation   of   voters. 

Cited  in  Karem  v.  United  States,  61  L.R.A.  439,  57  C.  C.  A.  480,  121  Fed.  253, 
holding  it  has  no  such  power  for  purely  state  election. 

Cited  in  footnote  to  Karem  v.  United  States,  61  L.R.A.  437,  which  denies  power 
of  Congress  to  punish  mere  lawless  acts  of  individuals  in  preventing  colored  per- 
sons from  voting  at  state  elections. 

53  L.  R.  A.  673,  POPE  v.  FARMERS'  UNION  &  MILL  CO.  130  Cal.  139,  80  Am. 
St.  Rep.  87,  62  Pac.  384. 

Liability   of  bailee   for   property   lost   without   bis    fault. 

Cited  in  notes  (14  L.R.A.  (N.S.)  1093)  on  liability  of  bailee  for  property  lost  or 
destroyed  without  his  fault,  under  a  contract  requiring  him  to  return  or  pay  for 
it;  (136  Am.  St.  Rep.  230,  247)  on  duty  of  warehousemen  in  care  of  property. 

53  L.  R.  A.  678,  COIT  v.  WESTERN  U.  TELEG.  CO.  130  Cal.  657,  80  Am.  St.  Rep. 
153,  63  Pac.  83. 

Limitations   of   liability  as   binding-   addressee   of   telegram. 

Cited  in  note  (11  L.R.A.  (N.S.)  562)  on  validity  of  limitation  of  liability  for 
unrepeated  telegrams. 

Distinguished  in  Joshua  L.  Bailey  &  Co.  v.  Western  U.  Teleg.  Co.  227  Pa.  529, 
43  L.R.A. (N.S.)  502,  76  Atl.  736,  19  Ann.  Gas.  895,  holding  company  liable  with- 
out limitation  where  addressee  is  not  agent  of  sender. 
Conflict  of  laws  as  to  contract   limiting  liability. 

Cited  in  Altland  v.  Atchison,  T.  &  S.  F.  R.  Co.  151  111.  App.  295,  holding  con- 
tract of  exemption  from  liability  for  negligence  in  diversion  of  car  if  valid  in 
state  where  made  will  be  held  valid  in  state  where  enforcement  is  sought. 

53  L.  R.  A.  681,  ONTARIO  DECIDUOUS  FRUIT  GROWERS'  ASSO.  v.  CUT- 
TING FRUIT  PACKING  CO.  134  Cal.  21,  86  Am.  St.  Rep.  231,  66  Pac.  28. 
Construction   of  contract   for  sale   of  crop. 

Cited  in  Russell  v.  Camp,  9  Ga.  App.  695,  72  S.  E.  60,  holding  that  seller  of 
part  of  cotton  crop  is  not  liable  in  damages  for  failure  to  deliver  contract 
amount,  where  crop  yields  less,  without  his  fault;  Hills  v.  Edmund  Peycke  Co. 
14  Cal.  App.  36,  110  Pac.  1088,  holding  that  seller  of  orange  crop  can  recover 
price  of  amount  delivered,  though  he  failed  to  deliver  contract  amount  because 
of  shrinkage  in  crop  from  dry  weather. 
Parol  to  identify  subject-matter  of  sale. 

Cited  in  Willmon  v.  Peck,  5  Cal.  App.  668,  91  Pac.  164,  holding  where  the 
description  of  land,  the  subject  of  sale,  was  certain,  complete  and  definite,  parol 
is  inadmissible  to  show  entirely  different  tract  was  subject  of  the  sale;  Darnell 
v.  Lafferty,  113  Mo.  App.  300,  88  S.  W.  784,  holding  it  admissible  to  identify 
"ten  head  of  cows  and  heifers"  on  written  contract  of  sale;  Gardiner  v.  Mc- 
Donogh,  147  Cal.  320,  81  Pac.  964,  holding  parol  admissible  to  show  term  "Bayo" 
in  contract  of  sale  meant  beans,  and  expression  "per  100,"  meant  per  hundred 
pounds;  Germain  Fruit  Co.  v.  J.  K.  Armsby  Co.  153  Cal.  592,  96  Pac.  319,  hold- 
ing on  sale  of  dried  apricots,  parol  admissible  to  identify  goods  described  as 
"Lot  A,  287  boxes;"  Sanchez  v.  Yorba,  8  Cal.  App.  495,  97  Pac.  205,  holding  de- 


61  L.  R.  A.  CASES  AS  AUTHORITIES.  [53  L.R.A.  684 

scription  of  ranch  as  "Yorba  ranch"  sufficiently  definite  and  certain  not  to  re- 
quire parol  identification;  Sponberg  v.  First  Nat.  Bank,  15  Idaho,  676,  99  Pac. 
712,  holding  on  lease  of  premises  as  "side  room  in  our  bank,"  parol  admissible 
to  identify  property. 

S3  L.  R.  A.  684,  GEYSER-MARION  GOLD  MIN.  CO.  v.  STARK,  45  C.  C.  A.  467, 

106  Fed.  558. 
itisi'li  t.s  of  parties  as  affected  by  custom. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive.  112  Tenn.  257,  64  L.R.A.  447,  79  S.  W. 
124,  holding  negligence  cannot  be  predicted  on   failure  of  railway  company  to 
give  notice  of  arrival  of  goods  on  July  4th,  where  there  is  a  general,  uniform 
and  certain  custom  not  to  do  so  at  place  of  delivery. 
Custom   agrainst    law. 

Cited  in  Brunelle  v.  Lowell  Electric  Light  Corp.  194  Mass.  411,  80  N.  E.  466, 
holding  person  injured  by  contact  with  electric  wire  could  not  introduce  evi- 
dence of  custom  on  part  of  inspector  of  wires  to  allow  installation  of  wires  with- 
out permit,  where  such  custom  was  against  city  ordinance  and  unlawful;  Chil- 
berg  v.  Lyng,  63  C.  C.  A.  451,  128  Fed.  902,  holding  seller  of  stocks  not  affected 
by  custom  among  brokers  to  employ  subagent  to  make  sale,  such  custom  being 
against  public  policy. 
Notice  from  addition  to  person's  name  of  word  "trustee." 

Cited  in  Henshaw  v.  State  Bank,  239  111.  520,  130  Am.  St.  Rep.  241,  88  N.  E. 
214,  holding  bank  taking  certificate  issued  by  board  of  public  works  for  refund 
for  advances  made,  endorsed  by  one  as  "trustee"  charged  bank  with  notice  of 
title  of  owner. 

Cited  in  note   (1  L.R.A.  (N.S.)    190)   on  use  of  word  "trustee"  as  affecting  ne- 
gotiability or  notice  of  rights  of  beneficiaries  of  negotiable  paper. 
—  Title   held   as   "trustee." 

Cited  in  Sternfels  v.  Watson,  139  Fed.  508,  holding  use  of  word  "trustee"  in 
conveyance  to  grantee  sufficient  to  put  all  subsequent  purchasers  from  him  on 
inquiry  as  to  the  existence  and  nature  of  the  trust;  Farrington  v.  Stucky,  1)1  C. 
C.  A.  311,  165  Fed.  328,  holding  affixing  of  term  "trustee"  to  name  of  holder  of 
securities  on  conveyance  of  property  to  build  railroad  clearly  imports  he  does 
not  hold  in  own  personal  right  but  for  benefit  of  another;  Snyder  v.  Collier,  85 
Neb.  558,  133  Am.  St.  Rep.  682,  123  N.  W.  1023,  holding  word  "trustee"  follow- 
ing name  of  grantee  in  deed  sufficient  to  put  subsequent  purchasers  on  reasonable 
inquiry  as  to  existence  and  nature  of  trust. 
Individual  and  trust  capacities  of  same  person. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Essex,  66  Kan.  706,  71  Pac.  268,  holding 
default  judgment  against  corporation  which   purports  to  bar  lien  of  mortgage 
assigned  of  record  to  corporation  as  trustee  not  binding  on  such  trustee. 
Duty   of   inquiry   in    dealing?    with    trustee. 

Cited  in  Gibney  v.  Allen,  156  Mich.  316,  120  N.  W.  811,  holding  bank  know- 
ingly dealing  with  trustee  of  estate  is  put  on  inquiry  as  to  authority  of  trustee; 
Cunningham  v.  Pettigrew,  94  C.  C.  A.  457,  169  Fed.' 343,  holding  one  not  guilty 
of  negligence  in  failing  to  inquire  as  to  interest  of  one  who  held  as  constructive 
trustee  where  he  is  induced  to  deal  with  him  under  fraudulent  representations. 

Distinguished  in  Kimball  v.  Success  Min.  Co.  38  Utah,  90,  110  Pac.  872,  hold- 
ing that  corporation  whose  property  was  exchanged  for  stock  of  another  company, 
and  not  latter,  is  bound  to  see  that  proper  persons  are  recognized  as  stock- 
holders and  receive  their  shares  of  said  stock-. 
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Power  of  trustee   to   sell   trust   property. 

Cited  in  footnote  to  Matthews  v.  Thompson,  66  L.R.A.  421,  which  holds  that 
conveyance  by  deed  duly  recorded,  by  one  holding  property  upon  an  unrecorded 
trust  under  written  authority  from  cestui  que  trust,  is  sufficient  to  convey  trust 
interest. 

53  L.  R.  A.  690,  COOXEY  v.  PULLMAN  PALACE-CAR  CO.  121  Ala.  368,  25 

So.  712. 
Measure  of   damage   for  loss  of   property. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Lilly,  1  Ala.  App.  325,  55  So.  937,  holding 
that  salesman  can  recover  for  delay  in  delivery  of  samples,  his  expenses  during 
delay  and  compensation  for  time  lost;  Turner  v.  Southern  R.  Co.  75  S.  C.  60.  7 
L.R.A. (N.S.)  190,  54  S.  E.  825,  holding  carrier  liable  for  actual  value  of  lost 
baggage  at  place  of  destination  for  use  of  owner,  and  not  for  expense  in  locating 
and  recovering  it  or  deprivation  of  its  use,  where  carrier  receives  ho  notice  of  spe- 
cial circumstances;  Southern  Exp.  Co.  v.  Owens,  346  Ala.  426.  8  L.R.A. (X.S.)  375, 
119  Am.  St.  Rep.  41,  41  So.  752,  9  Ann.  Cas.  1143,  holding  value  of  time  spent 
in  preparing  manuscript  for  text-book  recoverable  on  loss  of  manuscript; 
Austin  v.  Millspaugh,  90  Miss.  362,  122  Am.  St.  Rep.  315,  43  So.  305,  holding 
party  may  recover  monetary  worth  to  him  of  plans,  drawings  and  specifications 
lost  through  negligence  of  another. 

Cited  in  note   (99  Am.  St.  Rep.  385)   on  measure  of  damages  for  loss  of  bag- 
gage. 
Xe.tfligpence    of    sleeping"   car   company. 

Cited  in  Pullman  Palace  Car  Co.  v.  Hatch,  30  Tex.  Civ.  App.  304,  70  S.  W. 
771,  holding  company  not  negligent  where  valise  was  placed  by  occupant  of  berth 
on  seat  ahead  of  one  occupied  by  her,  both  windows  were  at  her  request 
opened;  the  car  was  in  charge  of  porter,  who  had  good  reputation  for  honesty; 
and  no  person  entered  or  left  car  preceding  theft  of  valise. 

Cited  in  note    (9  L.R.A.(N.S.)    408)    on  duty  of   sleeping  car  company  as  to 
baggage  or  personal  effects. 
Baggage. 

Cited  in  Bacon  v.  Pullman  Co.  16  L.R.A. (N.S.)  580,  89  C.  C.  A.  1,  159  Fed, 
3,  14  Ann.  Cas.  516,  holding  jewelry  not  baggage  where  it  is  being  carried  not 
for  use  during  journey  but  simply  to  be  transported. 

Cited  in  footnote  to  Yazoo  &  M.  V.  R.  Co.  v.  Blackmar,  67  L.R.A.  646,  which 
holds  papers  of  employer  pertaining  to  business  of  an  insurance  agent  not  bag- 
gage of  the  latter. 

53  L.  R.  A.  693,  PATTEN  v.  AMERICAN  NAT.  BANK,  15  Colo.  App.  479,  63 
Pac.  424. 

53  L.  R.  A.  696,  CONDON  v.  POMROY-GRACE,  73  Conn.  607,  48  Atl.  756. 
Liability  of  child  for  support   of  parent. 

Cited  in  Belknap  v.  Whitmire,  43  Or.  78,  72  Pac.  589,  holding  child  not  liable 
to  mere  volunteer  who  hag  afforded  relief  to  indigent  parent  as  on  implied 
contract  arising  from  moral  duty. 

Cited  in  note  (117  Am.  St.  Rep.  130)  on  obligation  of  child  to  support 
parent. 

Sufficiency  of   offer   to   support   to    defeat    statutory   proceedings    for   com- 
pulsory support. 

Cited  in  Belden  v.  Belden,  82  Conn.  612,  74  Atl.  896,  holding  offer  by  husband 
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of  support  to  wife  insufficient  where  not  even  the  physical  and  material  neces- 
sities of  wife  have  promise  of  being  supplied,  the  domestic  relation  being 
intolerable  to  wife. 

53  L.  R.  A.  699,  CARNEY  v.  HENNESSEY,  74  Conn.  107,  92  Am.  St.  Rep.  199, 

49   Atl.   910. 
Adverse   possession. 

Cited  in  Foote  v.  Brown,  81  Conn.  226,  70  Atl.  699,  as  having  been  erroneously 
read  to  jury  by  court  in  its  charge  upon  subject  of  title  by  prescription. 
—  Sufficiency    of    entry    to    establish. 

Cited  in  Alderman  v.  New  Haven,  81  Conn.   141,  18  L.R.A. (N.S.)   77,  70  Atl. 
020 ;  Quigg  v.  Zengin,  82  Conn.  440,  74  Atl.  753, — holding  it  sufficient  if  disseisor 
enters  and  holds  possession  of  land  as  if  it  were  his  own. 
Mistake  as  to  boundary. 

Cited   in   Rennert   v.   Shirk,   163    Ind.   551,   72   N.   E.   546,   holding   possession 
sufficient,   taken   under   claim   of   right,   which   is   actual,   visible   and   exclusive, 
though  there  is  mistake  as  to  boundary  line. 
Declarations   of   agents. 

Cited  in  Armstrong,  B.  &  Co.  v.  Crump,  25  Okla.  456,  106  Pac.  855,  holding 
that  declarations  of  third  person,  to  whom  party  to  action  refers  another  for 
infornir.tion,  are  admissible  against  such  party. 

Cited  in  note   (131  Am.  St.  Rep.  333)   on  declarations  and  acts  of  agents. 

53  L.  R.  A.  702,  WRIGHT  v.  RYLAND,  92  Md.  645,  48  Atl.  163,  49  Atl.  1009. 
Execution   on   scire   facias. 

Cited  in  Maxwell  v.  Leeson,  50  W.  Va.  370?  88   Am.  St.  Rep.  875,  40  S.  E. 
420,  on  procedure  on  execution  on  scire  facias. 
Parties  to  scire  facias. 

Cited  in  note   (122  Am.  St.  Rep.  89)   on  parties  to  scire  facias. 

53  L.  R.  A.  711,  WOMAN'S  FOREIGN  MISSIONARY  SOC.  v.  MITCHELL,  93 

Md.  199,  48  Atl.  737. 
Parol    to   identify   legatee. 

Cited  in  Reformed  Presby.  Church  v.  McMillan,  31  Wash.  652,  72  Pac.  502, 
holding  where  bequest  is  to  "Board  of  Directors  of  the  Society  for  Disabled 
Ministers  of  the  Reformed  Presbyterian  Church  of  Illinois,"  and  there  is  no 
such  board,  parol  admissible  to  identify  legatee  as  "Disabled  Ministers'  Fund 
of  Reformed  Presbyterian  Church  of  North  America,"  of  which  testator  had 
been  active  member. 
Effect  of  misnomer  of  devisee. 

Cited  in  Doan  v.  Ascension  Parish,  103  Md.  665,  7  L.R.A.  (N.S.)  1124,  115 
Am.  St.  Rep.  379,  64  Atl.  314,  holding  devise  to  "The  Vestry  of  Ascension  Church, 
ascension  Parish,  in  Carroll  county"  valid  although  true  name  of  devisee  was 
"The  Vestry  of  the  Parish  of  the  Ascension  of  Carroll  county,"  there  being  suffi- 
cient therein  to  identify  devisee. 
Charitable  trust  or  direct  sift. 

Cited  in  Starr  v.  Starr  Methodist  Protestant  Church,  112  Md.  179,  76  Atl.  595, 
holding  lease  to  "Minister  and  Trustees"  of  certain  church,  a  body  corporate, 
not  a  gift  in  trust  where  object  was  within  purpose  for  which  church  was 
incorporated;  Baltzell  v.  Church  Home,  110  Md.  269,  73  Atl.  151,  holding  gift 
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to  "Church  Home  and  Infirmary,"  the  income  to  be  used  for  certain  named 
purposes,  not  a  trust  where  the  purposes  are  within  the  object  of  devisee's  in- 
corporation; Clarke  v.  Sisters  of  Society,  82  Neb.  91,  117  N.  W.  107,  holding 
conveyance  to  corporation  whose  object  is  to  promote  education  does  not  create 
trust  where  conveyance  contains  condition  that  the  grantee  agreed  to  teach 
parochial  school  children  free  of  charge,  and  on  failure  therein  to  revert  to 
grantor;  Pierce  v.  Phelps,  75  Conn.  87,  52  Atl.  612,  holding  bequest  to  certain 
society  of  remainder  of  estate  and  charging  it  with  duty  of  employing  legacy 
according  to  their  own  judgment  "in  counteracting"  certain  doctrine,  is  absolute 
gift  and  not  in  trust;  Ege  v.  Hering,  108  Md.  418,  70  Atl.  221,  holding  valid 
devises  to  religious  corporations  and  to  a  religious  institution  where  given  to 
be  used  and  applied  for  its  corporate  purposes,  as  not  creating  trust. 
Uncertainty  In  trust  as  to  object. 

Cited  in  Snowden  v.  Crown  Cork  &  Seal  Co.  114  Md.  655,  80  Atl.  510,  Ann. 
Cas.  1912  A,  679,  holding  valid,  gift  of  stock  to  unincorporated  association  com- 
posed of  uncertain  and  fluctuating  membership;  Erhardt  v.  Baltimore  Monthly 
Meeting  of  Friends,  93  Md.  680,  49  Atl.  561,  holding  devise  to  an  incorporated 
religious  society,  in  trust  for  unincorporated  religious  school,  good,  the  object 
and  purpose  of  the  devise  being  certain  and  definite. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.R.A.  398,  which  upholds  devise 
of  fund  to  be  distributed  by  executor  "to  the  poor"  in  his  discretion. 

Cited  in  note    (14  L.R.A.(N.S.)    107,  126)    on  enforcement  of  general  bequest 
for  charity  or  religion. 
Construction   of   wills. 

Cited  in  Colburn  v.  Union  Protestant  Infirmary,  114  Md.  105,  78  Atl.  817; 
Wilson  v.  Bull,  97  Md.  132,  54  Atl.  629, — holding  main  object  is  to  discover  the 
intention  of  testator  which  on  discovery,  must  prevail  unless  opposed  to  settled 
rule  of  law  or  property,  or  against  public  policy. 

53  L.  R.  A.  715,  CRAIG  v.  GINN,  3  Penn.    (Del.)    117,  94  Am.  St.  Rep.  77,  48 

Atl.  192. 
Favorableness   of   termination   of   malicious   prosecution. 

Cited  in  Halberstadt  v.  New  York  L.  Ins.  Co.  194  N.  Y.  10,  21  L.R.A.(N.S.) 
297,  86  N.  E.  801,  16  Ann.  Cas.  1102,  holding  action  could  not  be  maintained 
where  after  warrant  for  arrest  was  issued,  accused  fled  the  country  and  re- 
mained absent  until  prosecution  was  barred  by  lapse  of  time. 

Cited  in  note    (2  L.R.A.(N.S.)    932,   942,  946)    as   to   when   action   sufficiently 
at  an  end  to  support  suit  for  malicious  prosecution. 
Dismissal    on   settlement. 

Cited  in  White  v.  International  Textbook  Co.  150  Iowa,  29,  129  N.  W.  338, 
holding  that  objection  that  dismissal  was  at  instance  of  plaintiff  cannot  be 
raised  for  first  time  on  appeal;  Wickstrom  v.  Swanson,  107  Minn.  487,  120  X.  W. 
1090,  holding  malicious  prosecution  cannot  be  maintained  where  termination  of 
prosecution  has  been  brought  about  by  procurement  of  defendant  or  by  com- 
promise or  agreement  of  parties;  Baxter  v.  Gordon,  I.  &  F.  Co.  13  Ont.  L.  Rep. 
603,  7  Ann.  Cas.  452,  holding  action  could  not  be  maintained  where  prosecutio'n 
against  accused  was  withdrawn  on  payment  by  accused  of  part  of  moneya 
alleged  to  have  been  stolen  by  him  and  giving  of  note  for  balance. 

53  L.  R.  A.  720,  CENTRAL  R.  CO.  v.  MURPHEY,  113  Ga.  514,  38  S.  E.  970. 
Carriers'    contract    right    of   exemption    from    liability. 

Cited  in  Central  R.  Co.  v.  Hall,  124  Ga.  325,  4  L.R.A.  (N.S.)   901,  110  Am.  St. 
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Rep.  170,  52  S.  E.  679,  4  Ann.  Gas.  128.  holding  carrier  cannot  exempt  himself 
from  liability  for  loss  arising  from  his  negligence  or  that  of  his  servants. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.R.A.  884, 
which  upholds  carrier's  right  in  consideration  of  reduced  freight  rate  to  stipu- 
late for  exemption  from  liability  for  damage  by  wet;  Parker  v.  Atlantic  Coast 
Line  R.  Co.  63  L.R.A.  827,  which  denies  right  of  carrier  to  contract  for  exemp- 
tion from  liability  for  injury  by  delay  due  to  its  own  negligence. 

Cited  in  note  (31  L.R.A.(X.S.)  71)  on  validity  of  limitation  of  carrier's  lia- 
bility to  its  own  line. 

Validity    of    provisions    limiting'    recovery    for    R-noils    lost    or    injured    by 
carrier. 

Cited  in  Union  P.  R.  Co.  v.  Stupeck,  50  Colo.  158,  114  Pac.  646,  holding  void, 
contract  fixing  arbitrary  valuation  by  classification  of  shipment;  Louisville  & 
N.  R.  Co.  v.  Smith,  123  Tenn.  709,  134  S.  W.  866,  holding  void,  contract  limiting 
liability,  to  one-third  of  value  of  live  stock  shipped;  Hanson  v.  Great  Northern 
R.  Co.  18  N.  D.  333,  138  Am.  St.  Rep.  768,  121  N.  W.  78,  holding  void,  contract 
fixing  value  of  household  goods  at  $5  per  hundred  weight;  Inman  &  Co.  v.  Sea- 
board Air  Line  R.  Co.  159  Fed.  974,  holding  valid  clause  in  bill  of  lading  that 
value  of  goods  lost  or  injured  should  be  "computed  at  the  value  of  the  property 
at  the  place  and  time  of  shipment";  Georgia,  S.  &  F.  R.  Co.  v.  Johnson.  J2]  Ga. 
233,  48  S.  E.  807,  holding  provision  valid  where  parties  voluntarily  fix  value 
in  consideration  of  different  freight  rate,  and  shipper  estopped  to  recover  greater 
value;  Central  R.  Co.  v.  Hall,  124  Ga.  325,  4  L.R.A.(N.S.)  898,  110  Am.  St.  Rep. 
170,  52  S.  E.  679,  4  Ann.  Gas.  128,  holding  invalid  mere  general  limitation  as 
to  value  of  horses  and  mules,  amounting  to  arbitrary  preadjustment  of  damages; 
Atlantic  Coast  Line  R.  Co.  v.  Goodwin,  1  Ga.  App.  354,  57  S.  E.  1070,  holding 
shipper  not  precluded  from  recovering  full  value  of  converted  goods  where 
valuation  fixed  in  bill  of  lading  is  mere  arbitrary  attempt  to  prearrange  amount 
of  damage  in  case  of  loss;  Southern  Exp.  Co.  v.  Hanaw,  134  Ga.  450,  67  S.  E. 
944,  holding  shipper  not  limited  to  amount  named  in  bill  of  lading  where  no 
value  is  put  on  shipment  by  express  company  and  no  effort  is  made  to  arrive 
at  valuation;  but  printed  form  contained  provision  that  value  should  be  con- 
sidered, certain  amount  unless  greater  amount  was  stated. 

Cited  in  footnotes  to  Ullman.  v.  Chicago,  &  N.  W.  R.  Co.  56  L.R.A.  246,  which 
denies  validity  of  contract  limiting  carrier's  liability  to  arbitrary  amount  not 
fixed  with  reference  to  agreed,  actual,  or  maximum  value  of  property  trans- 
ported; Bosley  v.  Baltimore  &  0.  R.  Co.  66  L.R.A.  871,  which  denies  right  of 
carrier  of  live  stock  to  exempt  itself  from  liability  for  loss  by  delay  in  trans- 
portation occasioned  by  its  negligence  or  misfeasance  by  contract  providing  that 
shipper  shall  accept  as  full  compensation  ir.  ease  of  unusual  detention  amount 
actually  expended  in  purchase  of  food  and  water  while  so  detained. 

Cited   in   notes    (1    L.R.A.  (N.S.)    987)    on    limiting   valuation    of   property    as 
affecting  amount  of  recovery  for  loss  by  carrier's  negligence;    (88  Am.  St.  Rep. 
107)   on  limitation  of  carrier's  liability  in  bills  of  lading. 
Contracts  void  us  against    public  policy. 

Cited  in  Equitable  Loan  &  Secur.  Co.  v.  Waring,  117  Ga.  639,  62  L.R.A.  Ill, 
97  Am.  St.  Rep.  177,  44  S.  E.  320,  to  the  point  that  the  code  does  not  enumerate 
all  kinds  of  contracts  that  are  against  public  policy. 

53  L.  R.  A.  723,  ECTOR  v.  GRANT,  112  Ga.  557,  37  S.  E.  984. 
Distribution  aiuorjiv  half  blood. 

Cited  in  note  (26  L.R.A. (N.S.)  605)  on  descent  and  distribution  among  kindred 
of  half  blood. 

L.R.A.  Au.  Vol.  VI.— 5. 
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53  L.R.A.  729,  ROUMILLOT  v.  GARDNER,  113  Ga.  60,  38  S.  E.  362. 
Actual    ouster    of    co-tenant. 

Cited  in  Bowman  v.  Owens,  133  Ga.  52,  65  S.  E.  156,  holding  purchaser,  who 
gets  deed  for  entire  property  from  administrator  of  deceased  cotenant,  who  holds 
possession  as  sole  owner  of  entire  property,  causes  actual  ouster  to  start 
adverse  possession. 

Cited   in   note    (109   Am.   St.   Rep.   627)    on   creation   of   prescriptive   title  by 
adverse  possession  by  one  cotenant. 
Interest    in    body   or   sepulture    of    tit-ceased   relative. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Wilson,  123  Ga.  67,  51  S.  E.  24,  3  Ann.  Cas. 
128,  holding  recovery  could  be  had  by   widow  for  negligent  damage  to   coffin, 
shroud  and  dead  body  of  deceased  husband. 
Adverse    possession    of    burial    lot. 

Cited  in  footnote  to  Doe  ex  dem.  Stewart  v.  Garrett,  64  L.R.A.  99,  which 
holds  no  title  to  soil  acquired  by  purchase  of  lot  in  city  for  burial  purposes. 

Cited  in  note  (40  L.R.A.(N.S.)  753)  on  prescription  or  adverse  possession  of 
burial  lot. 

53  L.  R.  A.  732,  SWEET  v.  POSTAL  TELEG.  CABLE  CO.  22  R.  I.  344,  47  Atl. 

881. 
Regulations   by   carriers  as   to   office   hours. 

Annotation  cited  in  Adams  Exp.  Co.  v.  Hibbard,  145  Ky.  822.  38  L.R.A. (N.S.) 
435,  141  S.  W.  397,  holding  that  express  company  accepting  corpse   for  trans- 
portation to  station  where  it  maintains  no  night  office  is  not  bound  to  notify  con- 
signee of  rule  not  to  deliver  freight  from  night  trains  at  such  station. 
Telegrraph   companies. 

Cited  in  Western  U.  Teleg.  Co.  v.  Bibb,  136  Ky.  821,  29  L.R.A. (N.S.)  504,.  125 
S.  W.  257,  holding  valid  regulation  closing  office  during  Sunday  except  for  two 
hours  in  morning  and  two  hours  in  afternoon,  the  volume  of  business;  on  such 
day  not  exceeding  one  dollar  and  a  half,  also  citing  annotation  on  tliis  point; 
Cates  v.  Western  U.  Teleg.  Co.  151  N.  C.  501,  24  L.R.A. (N.S.)  1291,  66  S.  E. 
592,  holding  company  may  establish  reasonable  regulations  for  closing  office  and 
not  obliged  to  deliver  message  received  after  closing  of  office. 

Cited  in  note    (24  L.R.A. (N.S.)    1286)    on   liability  of  telegraph  company  ac- 
cepting message  after  closing  of  terminal  office. 
RiK'ht  of  addressee  of   telegram   to   sue    for   delay. 

Cited  in  note  (30  L.R.A. (N.S.)  1117,  1148)  on  right  of  addressee  of  telegram 
to  sue  for  delay  in  delivery. 

53  L.R.A.  739,  CHURCH  v.  SOUTH  KINGSTOWN,  22  R.  I.  381,  48  Atl.  3. 

53  L.R.A.  742,  MURRAY  v.  STATE  MUT.  LIFE  ASSUR.  CO.  22  R.  I.  524,  48 

Atl.  800. 
Defenses    barred    by    "Incontestability    clause"    in    policy, 

Cited  in  Citizens'  L.  Ins.  Co.  v.  McClure,  138  Ky.  144.  27  L.R.A.  1028,  127  S. 
W.  749;  Drews  v.  Metropolitan  L.  Ins.  Co.  79  N.  J.  L.  400,  75  Atl.  167, — holding 
that  defense  of  fraudulent  representations  as  to  physical  condition  is  bar  red 
by  incontestability  clause;  Prudential  Ins.  Co.  v.  Mohr,  185  Fed.  938,  holding 
that  claim  that  defense  of  fraudulent  representations  as  to  health  is  barred  by 
incontestability  clause  cannot  be  set  up  by  stranger  to  contract,  party  to 
fraud;  Central  Trust  Co.  v.  Fidelity  Mut.  L.  Ins.  Co.  45  Pa.  Super.  Ct.  318, 
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holding  that  defense  of  misstatement  of  age  in  application  is  barred  by  in- 
contestability clause;  Kansas  Mut.  L.  Ins.  Co.  v.  Whitehead,  123  Ky.  30,  93  S. 
W.  609,  13  Ann.  C'as.  301,  holding  defense  of  fraud  in  representations  as  to 
health  barred;  Royal  Circle  v.  Achterrath,  204  111.  560,  (53  L.R.A.  45(5.  98  Am.  St. 
Rep.  224,  68  N.  E.  492,  holding  such  provision  in  constitution  of  fraternal  insur- 
ance society  barred  defense  of  suicide  of  member. 

Distinguished  in  Reagan  v.  Union  Mut.  L.  Ins.  Co.  189  Mass.  556,  2  L.R.A. 
(N.S.)  823,  109  Am.  St.  Rep.  659,  76  N.  E.  217,  4  Ann.  Cas.  362,  holding  clause 
for  incontestability  from  date  of  issue  for  any  cause  except  nonpayment  of  prem- 
iums void  as  against  public  policy. 

53  L.  R.  A.  744,  JOHNSON  v.  OREGON  SHORT  LINE  R.  CO.  7  Idaho,  355,  63 

Pac.  112. 
Duty  of  railroad  to  fence  traclts. 

Cited  in  Bernard!  v.  Northern  P.  R.  Co.  18  Idaho,  80,  27  L.R.A.(N.S.)  799, 
108  Pac.  542,  denying  duty  of  railroad  to  fence  along  its  tracks  in  narrow  canon 
and  village  under  statute  providing  every  railroad  company  operating  steam 
railroad  shall  erect  and  maintain  fences  on  each  side  of  road  where  same  passes, 
through,  along  or  adjoining  enclosed  or  cultivated  fields  or  enclosed  lands. 

Cited  in  note  (9  L.R.A. (N.S.)  349)  on  duty  to  fence  right  of  way. 

53  L.R.A.  749,  WALKER  v.  TOWLE,  156  Ind.  639,  59  N.  E.  20. 

Municipal  ordinances  in  exercise  of  police  power. 

Cited  in  Re  Jones,  4  Okla.  Grim.  Rep,  82,  31  L.R.A. (N.S.)  548,  140  Am.  St. 
Rep.  655,  109  Pac.  570,  holding  valid,  ordinance  declaring  billiard  room  nuisance; 
Miller  v.  Syracuse,  168  Ind.  234,  8  L.R.A.(N.S.)  473,  120  Am.  St.  Rep.  366,  80 
N.  E.  411,  upholding  ordinance  prohibiting  keeping  of  hogs  in  pen  within 
corporate  limits  within  200  feet  of  street  or  alley;  Delphi  v.  Hamling,  172  Ind. 
649,  89  N.  E.  308,  holding  valid  ordinance  prohibiting  maintenance  of  side  or 
rear  door  or  stairway  leading  to  overhead  apartments  and  requiring  removal  of 
screens  and  curtains  during  certain  hours. 

Cited  in  footnotes  to  Mercer  County  v.  Harrodsburg,  56  L.  R.  A.  583,  which 
authorizes  city  to  enjoin  replacing  of  hitching  posts  removed  as  nuisances; 
State  ex  rel.  Indianapolis  v.  Indianapolis  Union  R.  Co.  60  L.R.A.  831,  which  denies 
city's  power  to  declare  anything  a  nuisance  per  se,  not  recognized  as  such  by 
commoti  law. 
As  to  dogrs. 

Cited  in  footnote  to  Gibson  v.  Harrison,  54  L.R.A.  268,  which  holds  exaction 
of  fee  of  $1.50  for  privilege  of  keeping  dog,  authorized  by  statute. 

Cited  in  notes   (19  L.R.A. (N.S.)   835)  on  right  to  kill  dogs;    (90  Am.  St.  Rep. 
215,  216)  on  summary  proceedings  to  impound  and  sell  animals. 
Delegation   of  legislative   power. 

Cited  in  Arnett  v.  State,  168  Ind.  185,  8  L.R.A.(N.S.)  1195,  80  N.  E.  153,  hold-' 
ing  there  is  not  unlawful  delegation  in  act  giving  governor,  within  maximum 
and  minimum  limits,  authority  to  determine  salaries  of  police  commissioners  and 
giving  authority  to  latter  within  fixed  'limits  to  determine  compensation  of  offi- 
cers of  police  force. 
Implied  powers  of  municipal  corporations. 

Cited  in  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  100,  60  L.R.A.  826,  66 
N.  E.  436,  holding  city  under  statutory  authorization  of  exclusive  power  over 
streets  within  it  has  power  to  enter  contract  fixing  maximum  rates  to  be 
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charged,  inhabitants  for  natural  gas;  Voss  v.  Waterloo  Water  Co.  163  Ind. 
91,  66  L.R.A.  104,  106  Am.  St.  Rep.  201,  71  N.  E.  208,  2  Ann.  Cas.  978,  holding 
city  has  no  power  to  take  stock  in  company  organized  for  constructing  and 
operating  water  and  light  plant,  nor  issue  and  sell  bonds  to  pay  for  same, 
under  statute  authority  to  become  owner  of  waterworks  company. 

53  L.  R.  A.  753,  RANSDEL  v.  MOORE,  153  Ind.  393,  53  N.  E.  7C7. 
Construction  of  contract  by  extraneous  circumstances. 

Cited  in  Stockwell  v.  Whitehead,  47  Ind.  App.  430,  94  N.  E.  736,  holding  that 
parol  testimony  is  admissible  for  purpose  of  applying  terms  of  contract  to  its 
subject-matter;  Warrum  v.  White,  171  Ind.  577,  86  N.  E.  959,  holding  court 
in  construing  contract  for  conveyance  of  land  will,  in  ascertaining  intent  of  par- 
ties, consider  contract  in  light  of  position  and  surroundings  o"  parties  attending 
its  execution;  Barney  v.  Indiana  R.  Co.  157  Ind.  231,  61  N.  E.  194,  holding  con- 
tract to  extend  track  to  driving  park  may  be  read  and  construed  in  light  of 
position  and  surroundings  of  parties  in  regard  to  subject  of  contract. 
Contract  within,  statute  of  frauds. 

Cited  in  Howard  v.  Adkins,  167  Ind.  188,  78  N.  E.  665,  holding  where  con- 
tract for  sale  of  land  does  not  completely  describe  location,  parol  admissible  to 
show  situation  and  relation  of  parties  and  surrounding  circumstances;  Holliday 
v.  Perry,  38  Ind.  App.  597,  78  N.  E.  877,  on  admission  of  parol  in  equity  for 
fraud  to  prevent  misappropriation  of  property. 
Proof  aliunde  to  establish  trnst. 

Cited  in  Traylor  v.  Hollis,  45  Ind.  App.  683,  91  N.  E.  567,  holding  admissible, 
declarations  of  wife  relating  to  manner  in  which  she  came  into  possession  of 
certificate  of  deposit  given  to  her  by  husband,  and  to  purpose  for  which  she 
holds  it;  Nesbitt  v.  Stevens,  161  Ind.  522,  69  N.  E.  256,  holding  where  letter 
declaring  trust  is  not  complete,  definite  and  certain,  evidence  may  lie  properly 
received  to  show  position,  circumstances  and  surroundings  of  parties. 
Enforcement  by  beneficiary  of  contract  between  third  persons. 

Cited  in  Edwards  v.  Van  Cleave,  47  Ind.  App.  351,  94  N.  E.  596,  holding 
that  third  party  may  maintain  action  on  contract  made  for  his  benefit;  Foster 
v.  Leininger,  33  Ind.  App.  674,  72  N.  E.  164,  holding  where  telephone  company  on 
consideration  of  grant  of  right  of  way  by  third  persons  agrees  to  put  telephone 
in  house  of  such  person  and  of  another,  latter  may  enforce  such  contract  on 
grant  of  such  right  of  way;  Eisman  v.  Whalen,  39  Ind.  App.  355,  79  N.  E.  514, 
holding  where  party  takes  property  and  assumes  debt  due  by  vendor  and  conveyu 
to  another  who  has  knowledge,  equitable  lien  in  favor  of  creditor  may  be  eu 
forced  by  him  in  his  own  name;  Knight  &  J.  Co.  v.  Castle,  172  Ind.  103.  '27  I. .1 !..'.. 
(N.S.)  582,  87  N.  E.  976,  holding  where  contract  provides  that  contractor  •;'. ;>!! 
pay  for  all  labor  and  material  used  in  contract  and  bond  is  given  for  faithful 
performance  of  contract,  unpaid  materialman  may  sue  on  bond:  Ferris  v.  Ameri- 
can Brewing  Co.  155  Ind.  543,  52  L.R.A.  306,  58  N.  E.  701,  holding  where  U-s.see 
covenants  not  to  sell  beer  on  leased  premises  of  any  other  manufacture  than 
that  of  certain  company,  latter,  though  not  a  party  to  lease  mav  sue  for  its 
enforcement;  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  .Ind.  317,  55  L.K.A. 
257,  87  Am.  St.  Rep.  214,  61  N.  E.  678,  holding  contract  by  sleeping  car  porter 
with  car  company  releasing  all  transportation  companies  for  liability  of  any 
character  could  be  taken  advantage  of  by  a  particular  carrier  for  negligence  of 
its  servant. 

Cited  in  footnotes  to  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  59  L.R.A. 
796,  which  denies  right  of  action  against  railroad  company  carrying  mail  under 
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contract  with  government,  by  sender  of  registered  mail  destroyed  th rough 
negligence  of  its  employees;  Tweeddale  v.  Tweeddale,  61  L.R.A.  509,  which  sus- 
tains right  of  third  person  to  enforce  contract  made  for  his  benefit;  Voorhees, 
M.  &  Co.  v.  Porter,  65  L.R.A.  736,  which  sustains  right  of  creditors  of  vendor  of 
goods  to  sue  purchaser  on  agreement  with  vendor  to  pay  such  creditors  out  of 
the  purchase  money. 
Declaration  of  trust  l»y  letter. 

Cited   in   Xesbitt   v.  Stevens,   161    Ind.   522,   69   N.   E.   256,   holding  it  may  be 
manifested  by   letter. 
Enforcement   of  agreement   to  convey  after   death. 

Cited  in  Spencer  v.  Spencer,  25  R.  I.  242,  55  Atl.  637,  holding  contract  may  be 
specifically  enforced,  or  construed  as  trust,  against  heirs  or  devisees;  Stanley  v. 
Pence,  ]60  Ind.  643,  66  N.  E.  51,  holding  trust  arises  where  husband  receives 
money  from  wife  on  express  agreement  and  promise  that  on  his  death  money 
should  go  to  her  children. 
Constructive  trust  on  promise  to  convey  property. 

Approved  in  Smullin  v.  WLarton,  73  Neb.  681,  103  N.  W.  288,  holding  trust 
arises  where  one  having  confidential  relations  with  person  about  to  die  receives 
property  on  express  promise  to  convey  to  certain  relatives  of  grantor. 

Cited  in  Winder  v.  Scholey,  83  Ohio  St.  222,  33  L.R.A.(N.S.)  1005,  93  N.  E. 
1098,  21  Ann.  Cas.  1379,  holding  that  equity  will  declare  legatee  trustee  ex  ruale- 
ficio,  where  testator  is  induced  to  make  apparently  absolute  legacy  by  promise 
of  legatee  to  transfer  legacy  to  another;  Mead  v.  Robertson,  131  Mo.  App.  192, 
110  S.  W.  1095,  holding  constructive  trust  not  created  where  intestate  on  death 
bed,  in  condition  of  mind  where  he  could  make  will  expresses  desires  as  to  dis- 
position of  his  property  but  it  is  not  clearly  and  certainly  shown  that  but  for 
promise  he  would  have  made  will,  and  no  promise  is  established;  Gemmel  v. 
Fletcher,  76  Kan.  587,  92  Pac.  713,  holding  such  trust  Created  where  husband, 
in  whose  name  is  title  to  land  belonging  to  wife,  promises  wife  before  her 
death  that  he  will  convey  to  her  son,  and  the  wife  expressly  refraining  from 
making  will  on  such  promise;  Holliday  v.  Perry,  38  Ind.  App.  597,  78  N.  E.  877, 
holding  trust  is  created  where  one  takes  option  to  property,  purchased  by  two,  in 
his  own  name;  the  other  party  to  pay  for  certain  part,  and  first  party  to  deduct 
from  profits,  expenses  incurred  and  amount  owed  by  other. 

Cited  in  note   (8  L.R.A.(N.S.)    700,  701)    on  constructive  trust  from  fraud  in 
frustrating  decedent's  intention  to  give  property  to  third  person. 
Sufficiency  of  writing  to  take  contract  out  of  -statute  of  frauds. 

Cited  in  Holmes  v.  Holmes,  65  Wash.  574,  38  L.R.A.  (K.S.)  648,  118  Pac.  733, 
Ann.  Cas.  1913B,  1021,  holding  that  trustee  may  execute  declaration  of  trust 
which  will  take  transaction  out  of  statute  of  frauds;  Maris  v.  Masters,  31  Ind. 
App.  243,  67  N.  E.  699,  holding  writing  sufficient  on  sale  of  realty,  although  in 
two  parts,  the  first  containing  a  description  but  no  terms  of  sale,  the  second  the 
terms  of  sale  but  no  description;  Ballard  v.  Camplin,  161  Ind.  26,  67  N.  E.  505, 
holding  valid  a  note  given  in  consideration  of  devise,  where  devisee's  heirs  have 
come  into  possession,  although  statute  requires  contracts  for  sale  of  land  to  be 
in  writing. 

Cited  in  note  (38  L.R.A.(N.S.)  647)  as  to  whether  the  statute  of  frauds  may 
be  satisfied  by  a  declaration  of  trust  signed  by  the  trustee  alone. 

53  L.  R.  A.  763,  STATE  v.  SANTEE,  111  Iowa,  1,  82  Am.  St.  Rep.  222,  82  N. 

W.  445. 
Validity  of  entire  statute  containing  void  provision. 

Cited  in  Smith  v.  Peterson,  123  Iowa,  674,  99  N.  W.  552,  holding  where  provision 
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in  ditch  law,  whereby  land  in  vicinity  of  ditch  is  made  subject  to  assessment, 
is  void  for  failure  to  provide  notice,  remainder  thereof  providing  for  assessment 
of  land  not  in  immediate  vicinity  is  void,  the  different  parts  of  the  act  being 
materially  connected  and  dependent. 

53  L.  R.  A.  769,  BODDY  v.  HENRY,  113  Iowa,  462,  85  N.  W.  771. 

Appeal  from  judgment  on  amended  petition,  126  Iowa,  33,  101  X.  W.  447. 
Actionable  deceit  as  to  area  of  land. 

Cited  in  Parkinson  v.  Kortum,  148  Iowa,  223,  127  N.  W.  208,  holding  that 
tenant  cannot  recover  back  part  of  rent  on  ground  that  farm  contained-  less 
acres  than  stated  in  lease,  unless  lessor  fraudulently  represented  quantity 
of  land  with  intent  to  defraud  lessee  and  latter  relied  thereon. 

Cited  in  note  (23  L.R.A.(N.S.)  489)  on  actionability  of  fraudulent  representa- 
tion by  vendor  as  to  area  within  boundaries  correctly  pointed  out. 

Limited  in  Mabardy  v.  McHugh,  202  Mass.  150,  23  L.R.A.(N.S.)  491,  132 
Am.  St.  Rep.  484,  88  N.  E.  894,  16  Ann.  Cas.  500,  holding  misrepresentation 
alone  not  ground  for  action  where  vendor  shows  to  vendee  upon  face  of  the 
earth  its  true  boundaries  and  does  not  fraudulently  dis:  uade  full  examination 
and  measurement,  and  estate  is  not  so  extensive  as  to  be  reasonably  incapable 
of  inspection  and  there  is  no  relation  of  trust  between  parties. 
As  to  condition  of  corporation. 

Cited  in  Warfield  v.  Clark,  118  Iowa,  75,  91  N.  W.  833,  holding  in  action  for 
damages  against  secretary  of  corporation  for  false  representation  as  to  financial 
condition  of  company,  proof  of  intentional  fraud  necessary  to  sustain  action. 

Cited  in  footnote  to  Hindman  v.  First  Nat.  Bank,  57  L.R.A.  108,  which  holda 
bank  falsely  certifying  that  all  of  authorized  capital  of  insurance  company  ia 
on  deposit,  liable  to  one  purchasing  stock  in  reliance  on  same. 

Cited  in  note   (14  L.R.A. (N.S.)   1180)   on  duty  of  purchaser  of  stock  to  verify 
statements   as   to   corporation's   condition. 
Statements   constituting    fraudulent   representations. 

Cited  in  Garrett  v.  Slavens,  129  Iowa,  110,  105  N.  W.  369,  holding  statement 
by  purchaser  who  had  prospected  land  for  coal  that  land  did  not  contain  coal  in 
workable  quantities  a  mere  statement  of  opinion. 
Necessity   for   proof  of  scieiiter  in  action   for  deceit. 

Cited  in  Mentzer  v.  Sargeant,  115  Iowa,  528,  88  N.  W.  1068,  holding  in  action 
for  fraudulent  representations  in  sale  of  patent  right  plaintiff  must  show  fraud- 
ulent representations  and  that  defendant  knew  or  had  reason  to  believe  state- 
ments false  when  made;  Selby  v.  Matson,  137  Iowa,  102,  14  L.R.A.(N.S.)  1214, 
114  N.  W.  609,  holding  proof  of  scienter  neceessary  in  deceit  for  misrepresenta- 
tion of  location  of  farm;  Riley  v.  Bell,  120  Iowa,  624,  95  N.  W.  170,  holding  it 
unnecessary  where  agent  for  sale  of  land  fraudulently  stated  that  to  his  own 
knowledge  land  was  unincumbered  whereby  plaintiff  was  induced  to  purchase 
without  examination  of  title;  Donnelly  v.  Baltimore  Trust  &  G.  Co.  102  Md. 
31,  61  Atl.  301;  Cahill  v.  Applegarth,  98  Md.  502,  56  Atl.  794,— as  bearing  on 
question  of  knowledge  of  falsity  of  representation  to  constitute  deceit. 
Knowledge  of  agent. 

Cited  in  Campbell  v.  Park,  128  Iowa,  185,  101  N.  W.   861,  holding  principal 
charged  with  knowledge  of  falsity  of  representations  as  to  value  of  corporate 
stock  on  sale  thereof  made  by  agent. 
Evidence  as  to  reliance  on  representation. 

Cited  in  Huggard  v.  Glucose  Sugar  Ref.  Co.  132  Iowa,  730,  109  N.  W.  475, 
holding  servant  could  testify  that  he  relied  on  promise  to  repair. 
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Cited  in  footnote  to  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Transp.  Co. 
56  L.R.A.  939,  which  denies  right  to  rely  on  false  reepresentation  as  to  speed  of 
steamboat,  if  warranty  as  to  speed  inserted  in  contract. 
Opportunity    of   knowledge    as    evidence    of    scienter. 

Explained   in   Baker   v.   Mathew,   137   Iowa,   417,   115   N.   W.   15,   holding  op- 
portunity of  knowledge  of  bank's  condition  by  director  and  vice-president  admis- 
sible in  determining   knowledge  in  fact. 
Admissibility   of   party's   feeling's. 

Cited  in  Dorn  v.  Cooper,  139  Iowa,  752,  118  N.  W.  35,  16  Ann.  Cas.  744,  holding 
in  libel  defendant  may  testify  as  to  his  feelings  toward  plaintiff. 
Res  adjudicata  on   su  l»s--,(  n.-.'U    appeal. 

Cited  in  Re  Cook,  143  Iowa,  741,  122  N.  W.  578   (dissenting  opinion),  as  an 
instance  of  matter  that  became  res  adjudicata  on  subsequent  appeal. 
Measure  of  damages   for   fraud  in   exchange   of  property. 

Cited  in  Stoke  v.  Converse,  153  Iowa,  277,  38  L.R.A.(N.S.)  472,  133  N.  W.  709, 
holding  that  damages  for  misrepresenting  value  of  property  exchanged  is  dif- 
ference between  its  actual  value  and  value  if  as  represented. 

Cited  in  note   (38  L.R.A. (N.S.)   466)   on  measure  of  damages  for  fraud  in  the 
exchange  of  property. 
Ilij.-, 3ii   of  one  to  testify  as  to  his  intent. 

Cited  in  note  (23  L.R.A. (N.S.)   394)  on  right  of  one  to  testify  as  to  his  intent. 

53  L.  R.  A.  775,  M.  M.  WALKER  CO.  v.  DUBUQUE  FRUIT  &  PRODUCE  CO. 

113  Iowa,  428,  85  N.  W.  614. 
Acquiescent**1   in    error. 

Cited  in  Teeple  v.  Hawk  eye  Gold  Dredging  Co.  137  Iowa,  214,  114  N.  W.  906, 
holding  on  grant  of  plaintiff's  motion  for  directed  verdict  after  denial  of  de- 
fendants' like  motion  at  close  of  all  evidence  court  on  appeal  is  not  limited  to, 
to  consideration  of  correctness  of  finding  on  the  law,  if  there  is  any  evidence 
to  support  the  finding. 

53  L.  R.  A.  778,  MOORE  v.  PARKER,  63  Kan.  52,  64  Pac.  975. 

Iiitiliility    of    landlord    for    injurifs    to    tenant    from    defective    premises. 

Cited  in  Bailey  v.  Kelly,  86  Kan.  914,  39  L.R.A.  (N.S.)  381,  122  Pac.  1027, 
holding  landlord  liable  for  drowning  of  servant  of  tenant  in  cistern  having  de- 
fective cover;  Sunasack  v.  Morey,  196  111.  572,  63  N.  E.  1039,  holding  complaint 
by  tenant  against  landlord  for  damages  from  escaping  sewer  gas,  not  de- 
nmrrable;  Borggard  v.  Gale,  205  111.  514,  68  N.  E.  1063,  holding  landlord  not 
liable  for  injury  to  tenant's  wife  from  stepping  in  hole  in  floor  after  possession 
taken  by  tenant  where  landlord  has  not  through  "fraud  and  concealment"  induced 
taking  of  possession  without  knowledge  of  t'efect;  Shinkle,  W.  &  K.  Co.  v. 
Birney,  68  Ohio  St.  336,  67  N.  E.  715,  holding  in  absence  of  deceit  or  express 
warranty  landlord  not  liable  for  injury  to  goods  from  defective  premises. 

Cited  in  footnotes  to  Thompson  v.  Clemens,  60  L.R.A.  580,  which  denies  land- 
lord's liability  for  injury  to  member  of  tenant's  family  from  failure  to  keep 
agreement  to  make  repairs;  Davis  v.  Smith,  66  L.R.A.  478,  which  holds  landlord 
not  liable  for  damages  to  tenant  or  member  of  his  family  through  sickness  due 
to  breach  of  covenant  to  repair. 

Cited  in  note  (34  L.R.A. (N.S.)  803)  on  liability  of  landlord  for  injury  to 
tenants  from  defects  in  premises. 
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53  L.  R.  A.   781,  ATCHISOX,  T.  &  S.  F.  R.  CO.  v.  CONLON,  62  Kan.  410,  6:5 
Pac.  432. 

Appeal  from  judgment  on  amended  pleadings.     77  Kan.  324,  94  Pac.  148. 
Ui^litx  uoyuirable   by   prescription. 

Cited  in  Jobling  v.  Tuttle.  75  Kan.  364,  9  L.R.A.(X.S.)  966,  89  Pac.  G1H),  holding 
right  to  free  use  of  waters  of  mineral  springs  on  land  of  another  in  order  to 
ripen  into  easement  by  prescription  must  have  been  exercisd  continuously,  un- 
interruptedly, openly,  actually,  notoriously  and  adversely. 

Cited  in  footnote  to  Boyce  v.  Missouri  P.  R.  Co.  58  L.R.A.  442,  which  sustains 
conclusive  presumption  of  prescriptive  right  by  lost  grant  from  adverse  user  of 
easement  for  statutory  periods. 
Rig'ht  of  way. 

Cited  in  Mcllquham  v.  Anthony  Wilkinson  Live  Stock  Co.  18  Wyo.  63,  104 
Pac.  20,  holding  that  owner  of  cattle  which  have  roamed  over  uninclosed  govern- 
ment lands  is  not  entitled  to  ways  of  necessity  over  neighboring  lands  of  an- 
other to  enable  cattle  to  go  to  unappropriated  government  land;  Bone  v.  James, 
82  Neb.  445,  118  N.  W.  83,  holding  permissive  use  of  private  right  of  way 
across  land  of  another  cannot  ripen  into  easement  by  prescription;  Phoenix 
Ins.  Co.  v.  Haskett,  64  Kan.  97,  67  Pac.  446,  holding  use  of  private  way  under 
mere  license  will  not  ripen  into  easement  by  prescription;  Dotson  v.  Atchison, 
T.  &  S.  F.  R.  Co.  81  Kan.  819,  106  Pac.  1045,  holding  where  railroad  company 
after  grant  of  right  of  way,  continues  to  use  it  under  permission  of  grantee  it 
does  not  acquire  title  by  prescription. 

Cited  in  footnote  to  Ann  Arbor  Fruit  &  V.  Co.  v.  Ann  Arbor  R.  Co.  66  L.R.A. 
431,  which  holds  that  continued  use  of  right  of  way  originating  in  necessity,  after 
necessity  has  ceased  does  not  become  adverse  until  notice  of  adverse  claim  is 
brought  home  to  owner  of  servient  estate. 

Cited  in  note  (35  L.R.A. (N.S.)  191)  on  acquisition  of  prescriptive  right  of  way 
across  railroad. 

53  L.  R.  A.  784,  STAPLETOX  v.  POYXTER,  111  Ky.  264,  98  Am.  St.  Rep.  411, 

62  S.  W.  730. 
Right  of  futher  to  custody  of  child. 

Cited  in  Gilmore  v.  Kitson,  165  Ind.  406,  74  N.  E.  1083,  holding  mother  can- 
not by  testamentary  provision  or  otherwise  deprive  father  of  right  to  custody 
after  death  of  mother. 

Cited  in  footnotes  to  Lasserre  v.  Michel,  54  L.R.A.  927,  which  denies  father'8 
absolute  right  to  custody  of  minor  child;  Jones  v.  Bowman,  67  L.R.A.  860,  which 
holds  that  religious  belief  will  not  in  absence  of  statutory  requirement  be  con- 
sidered in  determining  the  proper  custodian  of  an  infant. 

53  L.  R.  A.  787,  BOARD  OF  EDUCATION  v.  BOOTH,  110  Ky.  807,  62  S.  W.  872. 
Coiiclnsiveiiess   of   school   board's   action. 

Cited  in  Cross  v.  Walton  Graded  School,  129  Ky.  47,  110  S.  W.  346,  holding  ac- 
tion of  trustees  in  approving  of  suspension  final  and  can  not  be  questioned  by 
courts  unless  action  was  malicious  or  arbitrary;  Waylaud  v.  Hughes  (Wayland 
v.  School  Dist.  No.  1)  43  Wash.  450,  7  L.R.A. (N.S.)  356,  86  Pac.  642,  holding 
prohibition  of  participation  in  athletics,  literary  clubs  and  similar  organizations 
to  those  belonging  to  secret  fraternities  contrary  to  school  rules  conclusive 
where  not  arbitrary. 

Cited   in   footnote   to   Baltimore   University   v.   Colton,   64   L.R.A.   108,   which 
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holds  that  mandamus  lies  to  compel  reinstatement  of  student  wrongfully  expelled 
from  law  school  without  notice. 

53  L.  R.  A.  789,  MEERS  v.  McDOWELL,  110  Ky.  926,  96  Am.  St.  Rep.  475,  62 

S.  W.  1013. 
Parent's  liability  for  torts  of  minor. 

Cited  in  footnotes  to  Evers  v.  Krouse,  66  L.R.A.  593,  which  holds  minor  son 
alone  responsible  for  act  by  him  while  engaged  in  father's  work  but  entirely  dis- 
connected therefrom;  Chastain  v.  Johns,  66  L.R.A.  958,  which  holds  father  not 
liable  for  tort  of  minor  child  which  he  did  not  ratify  and  from  which  he  received 
no  benefit. 

Cited  in  note  (10  L.R.A. (N.S.)   942)  on  parent's  liability  for  torts  of  minor. 
friability  of  manufacturer   for  supplying   defective  machine. 

Cited  in  Heindirk  v.  Louisville  Elevator  Co.  122  Ky.  680,  5  L.R.A.  (N.S.)  1105, 
92  S.  W.  608,  holding  elevator  manufacturer  not  liable  for  injury  from  defective 
"ball  and  socket  joint,"  where  its  dangerous  condition  was  not  known,  and  it 
was  not  imminently  dangerous  to  human  life. 

53  L.  R.  A.  790,  SMITH  v.  ATKINS,  110  Ky.  119,  98  Am.  St.  Rep.  426,  60  S. 

W.  930. 
Actionable   use  of  banks  in  navigation. 

Cited  in  Washburn  v.  St.  Joe  Improv.  Co.  19  Idaho,  37,  35  L.R.A. (N.S.)  829, 
113  Pac.  92,  holding  that  licensee  of  state,  in  improving  navigation,  has  no 
right  to  trespass  on  land  of  riparian  owner,  cut  timber  therefrom,  or  cut 
away  banks,  without  first  compensating  owner. 

Cited  in  footnote  to  Watkins  v.  Dorris,  54  L.R.A.  199,  which  holds  one 
floating  logs  down  stream  liable  to  abutter  for  injuries  to  land  by  jams. 

Cited  in  notes  (4  L.R.A. (N.S.)  879)  on  right  of  way  on  shore;  (131  Am.  St. 
Rep.  762)  on  right  to  use  land  along  navigable  waters  while  fishing. 

Distinguished  in  Warner  v.  Ford  Lumber  &  Mfg.  Co.  123  Ky.  112,  12  L.R.A. 
(N.S.)  669,  93  S.  W.  650,  where  only  use  to  be  made  of  river  was  to  navigate 
same  and  land  on  side  of  stream  was  to  be  condemned  for  ferry  landing  and 
paid  for. 

53  L.  R.  A.  791,  TEAGAR  v.  FLEMINGSBURG,  109  Ky.  746,  95  Am.  St.  Rep. 

400,  60  S.  W.  718. 
Liability  of  city  for  injury  due  to  defectively  planned  public  worfc. 

Cited  in  Louisville  v.  Norris,  111  Ky.  907,  98  Am.  St.  Rep.  437,  64  S.  W. 
958,  holding  city  must  use  ordinary  care  and  skill  in  constructing  sewer  so  it 
will  carry  off  water  from  rainfalls  reasonably  to  be  expected. 

Cited  in  notes    (67   L.R.A.   267)    on  municipal  liability  for  defective   plan   of 
street   construction;     (20   L.R.A. (N.S.)    534,    535,   638)    on    liability   of   munici- 
pality lor  defects  or  obstructions  in  streets;    (103  Am.  St.  Rep.  263)   on  munici- 
pal liability  to  persons  injured  by  defects  in,  or  want  of  repair  of,  streets. 
Condition    of    walks. 

Cited  in  Owens  v.  Chicago,  162  111.  App.  200,  holding  that  construction  of 
sidewalk  upon  incline  was  not  negligent  as  matter  of  law;  Laxington  v.  Cooper, 
148  Ky.  19,  43  L.R.A. (N.S.)  1161,  145  S.  W.  1127,  holding  city  not  liable  for 
fall  of  pedestrian  on  slightly  bevelled  edge  of  sidewalk;  Breckman  v.  Coving- 
ton,  143  Ky.  445,  136  S.  W.  865,  holding  city  not  liable  for  fall  of  pedestrian 
on  wet  sloping  sidewalk;  Carroll  v.  Louisville,  117  Ky.  765,  78  S.  W.  1117, 


53  L.R.A.  791]  L.  R.  A.  CASKS  AS  AUTHORI1IES.  74 

holding  citv  not  liable  where  accident  occurred  at  railroad  crossing  constructed 
with  parallel  rails  and  concrete  substance  between. 

Cited  in  footnotes  to  Harden  v.  Jackson,  66  L.R.A.  986,  which  holds  plank 
sidewalk  not  so  unsafe  as  to  render  city  liable  to  one  falling  thereon  because 
his  cane  goes  through,  although  the  edges  of  planks  have  become  so  decayed 
as  not  to  withstand  pressure  of  cane;  Wolff  v.  District  of  Columbia.  60  L.R.A. 
83,  which  holds  municipality  not  liable  for  injuries  to  traveler  falling  over 
horse  block  on  sidewalk  because  of  insufficient  light. 

Distinguished  in  Fischer  v.  St.  Louis,  189  Mo.  576,  107  Am.  St.  Rep.  380, 
88  S.  W.  82,  holding  question  of  negligence  for  jury  where  there  was  half  of 
grindstone  in  sidewalk. 

Step  off  or  break  in  walk. 

Cited  in  Healy  v.  Chicago,  131  111.  App.  188,  holding  perpendicular  stepoff 
of  thirteen  inches  bet\veen  two  pieces  of  sidewalk  is  not  dangerous  as  matter 
of  law;  Gilliland  v.  Omaha,  89  Neb.  673,  131  X.  W.  1055,  holding  city  not 
liable  for  fall  of  pedestrian  on  stepping  from  wet  cross-walk  down  to  sidewalk. 
{'»«•  «>s'  highway  tor  private  purposes. 

Cited  in  notes  (101  Am.  St.  Rep.  107)  on  right  of  persons  over  whose  land 
a  highway  runs  to  use  it  for  private  purposes;  (125  Am.  St.  Rep.  :J-I-S  i  on  grant 
by  city  of  right  to  use  streets  and  sidewalks  for  private  purpose. 

53  L.  R.  A.  793,  BREWSTER  v.  SHOEMAKER,  28  Colo.  170,  Si)  Am.  St.  Rep 

188,  63  Pac.  309- 
Diseovery  to  sustain  mineral   claim. 

Cited  in  McMillen  v.  Ferrum  Min.  Co.  32  Colo.  48,  105  Am.  St.  Rep.  64,  74 
Pac.  461,  as  to  what  is  essential  to  perfect  underground  discover}'. 

Cited  in  notes  (7  L.R.A.(N.S-)  768,  826)  on  location  of  mining  claim;  (139 
Am.  St.  Rep.  163)  on  discovery  of  mineral  in  mining  claims  and  rights  of  loca- 
tors prior  thereto. 

Distinguished  in  Butte  Consol.  Min.  Co.  v.  Barker,  35  Mont.  341,  90  Pac. 
177,  holding  opening  of  cut,  crosscut  or  tunnel  designated  by  statute  as  equiva- 
lent of  discovery  shaft  must  be  on  claim  sought  to  be  located. 

Discovery    after    location. 

Cited  in  Treasury  Tunnel,  Min.  &  Reduction  Co.  v.  Boss,  32  Colo.  31,  105  Am. 
St.  Rep.  60,  74  Pac.  888,  holding  as  against  conflicting  location,  prior  location 
is  good,  though  there  is  new  discovery  without  filing  new  certificate  of  location 
and  posting  new  notice;  Healey  v.  Rupp,  37  Colo.  28,  86  Pac.  1015,  holding  dis- 
covery after  staking  and  record  is  good  as  of  date  of  discovery  provided  others 
have  not  acquired  rights  to  the  premises;  Sharkcy  v.  Candiani.  48  Or.  124, 
7  L.R.A.  (N.S.)  806,  85  Pac.  219,  holding  prior  insufficient  location  validated 
by  subsequent  discovery  if  no  adverse  rights  have  accrued;  Creede  &  C.  C.  Min. 
&  Mill.  Co.  v.  Uinta  Tunnel  Min.  &  Transp.  Co.  196  U.  S.  348,  49  L.  ed.  508, 
25  Sup.  Ct.  Rep.  266,  holding  that  there  was  discovery  before  commencement 
of  stakes  to  locate  is  not  vital  fact,  as  between  government  and  locator. 

53  L.  R.  A.  801,  BRYANT  v.  KIN  YON",  127  Mich.  152,  86  N.  W.  531. 
Debts  excepted   from   dischargee  in   bankruptcy. 

Cited  in  Field  v.  Howey,  132  Mich.  691,  94  N.  W.  213,  hoMing  receiver  holds 
funds  of  insolvent  estate  in  fiduciary  capacity  within  meaning  of  exception 
•>f  bankruptcy  act. 

Cited  in  footnote  to  Colwell  v.  Tinker,  58  L.R.A.  765,  which  holds  judgment 
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awarding   damages   for   criminal    conversation    with    plaintiff's   wife    not   released 

by    discharge    in    bankruptcy. 

Kffeet   of   j»i'iiif3j»!il's  discJias'fte   in    bankrii ptey    upon   surety's   liability. 

Cited  in  Brown  &  B'.  Coal  Co.  v.  Antezak,  164  Mich.  116,  128  N.  W.  774,  Ann. 
Cas.  1912B,  778,  holding  that  surety  on  appeal  bond  in  attachment  is  not 
discharged;  Klipstein  v.  Allen-Miles  Co.  69  C.  C.  A.  220,  136  Fed.  388,  on  lia- 
bility of  surety  when  principal  has  been  discharged  in  bankruptcy. 

Cited  in  note  (14  L.R.A.  (N.S.)  512)  as  to  when  discharge  of  principal  in 
bankruptcy  will  release  surety  on  bond  given  in  action  at  law. 

53  L.  R.  A.  803,  MASTAD  v.  SWEDISH  BRETHREN,  83  Minn.  40,  85  Am.  St. 

Rep.  446,  85  N.  W.  913. 
Cave   required   for   safety  at  public   places  of  amusement. 

Cited  in  Turgeon  v.  Connecticut  Co.  84  Conn.  542,  80  Atl.  714,  holding  pro- 
prietor of  amusement  park  liable  for  injury  to  patron  struck  by  miniature  en- 
gine that  ran  off  track;  Murrell  v.  Smith,  152  Mo.  App.  115,  133  S.  W.  76, 
holding  negligence  of  street  fair  association  question  for  jury,  where  boy 
crawled  under  platform  which  fell  on  him;  Williariis  v.  Mineral  City  Park 
Asso.  128  Iowa,  38,  1  L.R.A. (N.S.)  431,  111  Am.  St.  Rep.  184,  102  N.  W.  783, 
5  Ann.  Cas.  024,  holding  owners  and  managers  of  places  of  amusement  are  only 
required  to  exercise  reasonable  care  for  safety  of  patrons;  Thornton  v.  Maine 
State  Agri.  Soc.  97  Me.  114,  04  Am.  St.  Rep.  488,  53  Atl.  979,  holding  agricul- 
tural society,  giving  a  fair,  was  bound  to  use  reasonable  care  to  see  that  all 
parts  were  conducted  safely. 
Assaults  by  other  licensees  or  quests. 

Cited    in    Curran   v.   OJson,    88   Minn.   308,   60   L.R.A.    734,   97   Am.    St.    Rep. 
517,    02    X.    W.    1124,    holding    saloon    keepers    are    bound    to    use    reasonable 
c,are  to  protect  patrons   from  vicious  and   lawless  persons  knowingly  permitted 
about. 
liability  of  innkeeper   for  injury   to   person  of  Rnest. 

Cited  in  DC  Wolf  v.  Ford,  110  App.  Div.  813,  104  N.  Y.  Supp.  876   (dissenting 
opinion),   on    liability   of   innkeepers   for   injuries   to   person   of  guest. 
J, lability    of   litjrior  sel^-r   t'or   ;css;:uit    done   by   intoxicated    person. 

Cited    in    Bistline   v.    Ney   Bros.    134    Iowa,    183,    13    L.R.A. (N.S.)    1165,    111 
X.  W.  422,  13  Ann.  Cas.  106,  on  liability  of  seller  for  damages  suffered  by  rea- 
son of  an  assault  committed  by  intoxicated  person. 
[.iehiiity   of   litj-uor  seller   for   injury   of  patron. 

Cited  in  Beilke  v.  Carroll,  51  Wash.  401,  22  L.R.A. (N.S.)  529,  130  Am.  St. 
Hep.  1103,  98  Pac.  1119,  holding  saloon-keepers  liable  for  act  of  bartender,  who, 
during  their  absence,  poured  alcohol  in  shoe  of  sleeping  patron  and  set  it  afire. 

Cited  in  footnote  to  Curran  v.  Olson,  60  L.R.A.  733,  which  holds  saloon-keeper 
liable  to  guest  over  whose  feet  third  person  poured  alcohol  procured  from  bar- 
tender, setting  fire  to  same. 

Cited  in  note  (34  L.R.A. (N.S.)  1038)  on  right  of  action  in  absence  of  civil 
damage  act,  for  injury  or  death  following  unlawful  sale  of  liquor. 

53  L.  R.  A.  805,  REEDY  v.  ST.  LOUIS  BREWING  ASSO.  161  Mo.  523,  61   S 

W.   859. 
Liability   of  abutting   property   owner   for   unsafe   condition   of    sidewalk. 

Cited  in  Beck  v.  Ferd  Heim  Brewing  Co.  167  Mo.  200,  66  S.  W.  928,  holding 
owner  of  property  abutting  sidewalk  is  not  bound  to  erect  barrier  to  keep  earth 
from  sliding  down  on  sidewalk  from  embankment. 
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Extraordinary  use  of  sidewalk. 

Cited  in  Perrigo  v.  St.  Louis,  185  Mo.  287,  84  S.  W.  30,  holding  person  al- 
lowed private  cellar-way  in  sidewalk  liable  for  injury  to  pedestrian  due  to  un- 
safe manner  of  its  construction  or  maintenance;  Bentley  v.  Rothschild  Bros. 
Hat.  Co.  144  Mo.  App.  617,  129  S.  W.  249,  holding  person  maintaining  hole  in 
sidewalk  for  his  own  convenience,  under  same  duty  to  keep  sidewalk  safe  as 
city  maintaining  such  hole  would. 
Liability  of  municipality  for  unsafe  condition  of  sidewalk. 

Cited  in  Reed  v.  Mexico,  101  Mo.  App.  158,  76  S.  W.  53,  holding  city  liable 
to  pedestrian  injured  by  plank  of  wooden  sidewalk  flying  up  and  causing  fall. 
Ice  and  snow. 

Approved  in  Evans  v.  Concordia,  74  Kan.  73,  7  L.R.A.  (X.S.)  938,  85  Pac. 
813,  holding  city  not  liable  for  injury  of  person  falling  on  sidewalk  slippery 
from  ice  and  snow  accumulated  from  natural  causes. 

Cited  in  Womach  v.  St.  Joseph,  168  Mo.  243,  67  S.  W.  588,  on  liability  of 
municipality  to  person  injured  by  fall  on  sidewalk  whereon  ice  and  snow  have 
accumulated;  Vonkey  v.  St.  Louis,  219  Mo.  46,  117  S.  W.  733,  holding  city 
not  liable  for  injury  of  pedestrian  falling  on  sidewalk  slippery  with  ice  and 
snow  where  such  condition  in  city  was  general;  Quinlan  v.  Kansas  City,  104 
Mo.  App.  618,  78  S.  W.  660,  holding  city  liable  to  person  injured  by  fall  upon 
ice  formed  on  sidewalk  from  water  discharged  from  spout  and  rough  and  dented 
with  abrupt  edges. 

Cited  in  note  (7  L.R.A.  (N.S.)  936)  on  liability  of  municipality  for  in- 
juries from  smooth,  level  ice  or  snow  on  sidewalk  not  otherwise  defective. 

Distinguished    in   Peters   v.    St.   Joseph,    117    Mo.    App.   500,   92    S.   W.    1165, 
holding  a  city  liable  for  injury  of  person  who  fell  while  walking  in  snow-path 
formed    on    sidewalk    by    pedestrians    tramping    snow. 
Liability  for  damages  from   discharge  of  rainwater. 

Cited  in  Bell  v.  Alzey  Realty  Co.  163  Mo.  App.  365,  143  S.  W.  859,  holding 
that  owner  permitting  gutters  to  become  defective,  so  that  water  is  precipitated 
against  neighbor's  wall,  is  liable  for  damages. 

53   L.   R.   A.   811,   BRINK  v.  WABASH   R.   CO.   160  Mo.   87,  83   Am.   St.   Rep. 

459,  60  S.  W.  1058. 
Actionable   wrongful    death   is   maintainable. 

Cited  in  Earnest  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  87  Ark.  68,  112  S.  W.  141, 
holding  statutory  action  for  negligent  killing  must  be  brought  within  peHod 
fixed  by  statute;  Gilkerson  v.  Missouri  P.  R.  Co.  222  Mo.  185,  24  L.R.A.  (X.S.) 
850,  121  S.  W.  138,  17  Ann.  Cas.  763;  Bates  v.  Sylvester,  205  Mo.  499,  11 
L.R.A.(N.S.)  1159,  120  Am.  St.  Rep.  761,  104  S.  W.  73,  12  Ann.  Cas.  457, 
holding  at  common  law  death  of  human  being  does  not  give  rise  to  civil  action. 

53  L.  R.  A.  814,  MAAS  v.  TERRITORY,  10  Okla.  714,  63  Pac.  960. 
Mental    test    to   determine    responsibility    for   criiiie. 

Cited  in  Davis  v.  State,  44  Fla.  50,  32  So.  822,  holding  test  is  that  of  ability 
to  know  act  is  wrong  not  that  of  "irresistible  impulse;"  Queenan  v.  Territory, 
11  Okla.  285,  61  L.R.A.  332,  71  Pac.  218,  holding  test  is  whether  accused  knew 
act  was  wrong;  Turner  v.  Territory,  15  Okla.  563,  82  Pac.  650,  holding  theory  of 
uncontrollable  impulse  is  not  recognized  so  long  as  defendant  has  capacity  to 
know  right  from  wrong  and  understands  nature  and  consequences  of  his  acts. 

Cited  in  footnote  to  State  v.  Knight,  55  L.R.A.  373,  which  holds  criminal  re- 
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sponsibility   not  lessened  by  existence   of   uncontrollable   impulse   to   commit   a 

crime  known  to  be  such. 

Burden   of   proof  as   to   insanity. 

Cited  in  Adair  v.  State,  6  Okla.  Criin.  Rep.  293,  44  L.R.A.  (N.S.)  1.33,  118 
Pac.  416,  holding  that  when  murderer  produces  sufficient  evidence  to  raise  rea- 
sonable doubt  of  his  vanity,  burden  of  proving  his  sunity  is  on  state. 

Cited  in  footnote  to  State  v.  Quigley,  67  L.R.A.  322,  which  holds  burden  of 
proving  insanity  as  defense  to  criminal  prosecution,  upon  defendant. 

53  L.  R.  A.  817,  METROPOLITAN  L.  INS.  Co.  v.  SMITH,  22  Ky.  L.  Rep.  868, 

59  S.  W.  24. 
IVeecsHity  of  consent  of  insured   to  policy  oil  His  life. 

Cited  in  note  (54  L.R.A.  234)  on  necessity  of  consent  of  insured  to  policy  on 
life  of  parent,  child,  or  other  blood  relative. 

Recovery   of   premiums   paid. 

Cited  in  Mahoney  v.  Metropolitan  L.  Ins.  Co.  80  N.  J.  L.  141,  76  Atl.  458r 
holding  that  husband  can  recover  premiums  paid  by  wife  with  his  money  on. 
policy  taken  on  his  life  without  his  consent;  Griffin  v.  Equitable  Assur.  Soc.  113 
Ky,  860,  84  S.  W.  1164,  holding  that  premiums  paid  on  policy  taken  on  debtor's 
life  without  his  consent  can  be  recovered  back. 

Cited  in  note  (56  L.R.A.  586,  587,  590)  on  recovery  of  premiums  paid  on  policy 
taken  on  another's  life  without  his  consent. 
Insurable  interest   of  husband   or  wife   in  other's  life. 

Cited  in  footnote  to  Opitz  v.  Karel,  62  L.R.A.  982,  which  holds  what  woman 
has  insurable  interest  in  life  of  fiancee. 

Cited  in  note  (2  Brit.  Rul.  Gas.  413)  on  insurable  interest  of  husband  or  wife 
in  other's  life. 

53  L.  R.  A.  826,  HILDEBRAND  v.  AMERICAN  FINE  ART  CO.  109  Wis.  !?!» 

85  N.  W.  268. 
Rig-hts   and    liabilities   under   contract   partly   performed. 

Cited  in  Badger  State  Lumber  Co.  v.  G.  W.  Jones  Lumber  Co.  140  Wis.  84\ 
121  N.  W.  933,  holding  purchaser  of  lumber  under  apportionable  contract 
breaching  it  as  to  undelivered  portion  is  not  liable  for  purchase  price  unless 
seller  has  performed  as  to  undelivered  portion. 

Cited  in  note  (134  Am.  St.  Rep.  679)  on  right  of  building  contractor  to  re- 
cover for  substantial  performance  of  his  contract. 

Distinguished  in  Manitowoc  Steam  Boiler  Works  v.  Manitowoc  Glue  Co.  120 
Wis.  5,  97  N.  W.  515,  where  contract  to  furnish  boiler  of  certain  capacity  was 
not  substantially  performed. 

Termination    of   contract    by   employer. 

Cited  in  Peacock  v.  Coltrane,  44  Tex.  Civ.  App.  533,  99  S.  W.  107,  holding 
teacher  discharged  for  disloyalty  entitled  to  recover  for  services  rendered 
previous  to  discharge;  Bilz  v.  Powell,  50  Colo.  502,  38  L.R.A. (N.S.)  856,  117 
Pac.  344  (dissenting  opinion) >  on  right  of  sales  agent  to  commissions  on  sales, 
closed  after  his  discharge,  to  purchasers  introduced  by  him;  Graf  v.  Lae,  120  Wis. 
382,  97  N.  W.  898.  holding  architect  prevented  from  performing  contract  for 
his  personal  services  is  entitled  to  recover  amount  he  would  have  earned  under 
it,  less  what  he  might  have  earned  elsewhere,  meanwhile;  Simpson  v.  Ball,  145 
Mo.  App.  272.  129  S.  W.  1017,  hoHing  contract  price  recoverable  by  architect 
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discharged  without  his  fault  while  in  performance  of  contract  for  building  plan* 
and  specifications. 

Cited  in  notes   (5  L.R.A.(N.S.)    527,  520,  530)    on  rights  and  remedies  of  serv- 
ant discharged  for   cause;    (6   L.R.A.  (.N.S.)    94)    on   remedy  of   wrongfully   dis- 
charged servant  by  action  for  breach  of  contract. 
—  Termination  of  coutrtict  l»>    itemon  employed. 

Cited  in  Glidden  v.  Meyer,  110  Wis.  6,  85  N.  W.  656,  holding  only  monthly 
wages  recoverable  by  servant  upon  entire  contract  for  such  wages  and  additional 
sum  in  case  servant  staid  specified  time  where  servant  left  before  time  expired. 
Entirety  of  contract  of  service. 

Cited  in  Tilton  v.  J.  L.  Gates  Land  Co.  140  Wis.  205,  121  N.  W.  331,  holding 
contract  containing  language  obligating  employer  to  make  partial  payments  of 
compensation  is  divisible. 
Orders   for  judgment   as   judgment. 

Cited  in  Jones  v.  Broadway  Roller  Rink  Co.  136  Wis.  599,  19  L.R.A.(X.S.)  910, 
118  N.  W.  170,  holding  under  statute  order  determining  provisions  of  judgment 
.as  to  costs  must  be  included  in  judgment  roll  and  is  reviewable  on  appeal. 

53  L.  R.  A.  831,  O'CONNOR  v.  FOND  DU   LAC,  109  Wis.  253,  85  N.  W.  327. 

Followed  without  discussion  in  Allen  v.  Fond  du  Lac,  109  Wis.  270. 
Presentation  of  claim   before  suing:  city. 

Cited  in  Davis  v.  Appleton,  109  Wis.  587,  85  N.  W.  515,  holding  action  main- 
tainable against  city  without  alleging  presentation  of  claim  to  council  in  com- 
pliance with  charter  requiring  such  presentation  before  suit;  'Bunker  v.  Hudson, 
J22  Wis.  52,  99  N.  W.  448,  holding  failure  of  complaint  to  allege  presentation  to 
council  of  claim  for  trespass  must  be  raised  by  plea  in  abatement  or  answer; 
O'Donnell  v.  New  London,  113  Wis.  296,  89  N.  W.  511,  holding  action  for  dam- 
ages due  to  obstruction  of  waters  of  river  not  maintainable  against  <-itv  unless 
ciaim  is  presented  to  council  as  provided  by  charter. 

Cited  in  note  (8  L.R.A.  (N.S.)   998)   on  statute  requiring  notice  of  claim  before 
action  as  statute  of  limitations. 
Meaning  of   "from"  and   ''after." 

Cited  in  People  ex  rel.  Mattison  v.  Nye,  9  Cal.  App.  163,  98  Pac.  241,  con- 
struing phrase  "from  and  after"  in  relation  to  commencement  of  te'rm  of  office 
to  mean  "on  and  after";  People  v.  Klammer,  137  Mich.  401,  100  Is1.  W.  6(10.  hold- 
ing information  charging  larceny  "from"  residence  sufficient  under  statute  pro- 
hibiting larceny  "in"  building  on  fire;  Brown  v.  State.  137  Wis.  548.  119  N.  \V. 
338;  Arnold  v.  Kossuth  County,  151  Iowa,  158,  130  N.  W.  816;  State  <>K  rel.  Har- 
ness v.  Roney,  82  Ohio  St.  383,  92  N.  E.  486,  19  Ann.  Cas.  918,— holding  act  to 
take  effect  from  and  after  certain  day  is  effective  on  day  after  that  named. 
Legislative  interference  in  local  concerns. 

Cited  in  Income  Tax  Cases,  148  Wis.  511,  134  N.  W.  673,  Ann.  Cas.  1913A, 
1147,  holding  that  income  tax  law  does  not  violate  constitutional  guaranty  of 
local  self-government,  by  placing  power  of  appointment  of  assessors  in  state  tax 
commission;  Sheboygan  County  v.  Gaffron,  143  Wis.  126,  126  N.  W.  542,  on 
power  of  legislature  to  extend  term  of  office  of  county  superintendent  of  schools; 
Ex  parte  Corliss.  16  N.  D.  489,  114  N.  W.  962,  holding  statute  creating  office 
of  deputy  enforcement  commissioner  to  be  appointed  by  governor  is  void ;  Ex 
parte  Anderson,  46  Tex.  Crim.  Rep.  395,  81  S.  W.  976,  denying  constitutionality 
of  charter  provisions  creating  commission  form  of  government  for  city;  Bloomer 
v.  Bloomer.  128  Wis.  310,  107  N.  W.  974,  holding  act  requiring  bridges  over 
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11:; viable  streams  to  be  built  and  maintained  by  town  and  village  jointly  does 
not  interfere  with  right  of  local  self-government;  State  ex  rel.  dubbins  v.  Anson, 
1:52  \Yis.  464,  112  N.  W.  475,  sustaining  law  providing  for  jury  commissioners 
and  their  appointment  by  circuit  judges. 

Cited  in  footnotes  to  Corn,  ex  rel.  Elkin  v.  Moir,  53  L.R.A.  837,  which  sustains 
statute  providing  system  of  government  for  cities:  Lexington  v.  Thompson,  .~>7 
L.R.A.  775,  which  denies  power  of  legislature  to  fix  salaries  of  city  tiremen; 
People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Bd.  of  Tax  Comrs.  63  L.R.A. 
884,  which  holds  right  of  local  self  government  not  violated  by  recognition  for 
tax  purposes  of  distinct  property  in  special  corporate  franchises  and  imposing 
duty  of  assessing  tax  upon  state  officers. 

Cited  in  note    (1    L.R.A.  (N.S. )    514)    on  right  of  local  self-government;    legis- 
lative regulation  of  municipal  officers. 
Legislative    interference    with    right    of    electors    to    elect    officers. 

Cited  in  Territory  ex  rel.  Curran  v.  Gutierrez,  12  N.  M.  269,  78  Pac.  130,  hold- 
ing act  creating  new  county  from  existing  county  and  appointing  county  com- 
missioners with  power  to  appoint  other  officers  is  local  and  special  law  regulat- 
ing county  affairs;  State  ex  rel.  Dithmar  v.  Bunnell,  131  Wis.  215,  110  N.  W. 
377,  11  Ann.  Cas.  560,  holding  legislature  cannot  prevent  officer  elected  in 
manner  prescribed  by  legislature  to  fill  unexpired  term  from  taking  office  and 
designate  some  one  else  for  the  place;  State  ex  rel.  Harley  v.  Lindemann,  132 
Wis.  52,  111  N.  W.  214,  holding  statute  placing  public  schools  of  cities  under 
control  of  board  appointed  by  persons  other  than  city  authorities  is  unconsti- 
tutional; State  ex  rel.  Hessey  v.  Daniels,  143  Wis.  662,  128  N.  W.  565  (dissent- 
ing opinion),  on  validity  of  act  authorizing  state  tax  commissioners  to  order 
reassessment  in  assessment  district  and  to  name  persons  to  make  same. 

Cited  in  footnotes  to  Redell  v.  Moores,  55  L.R.A.  740,  which  sustains  statute 
creating  board  on  fire  and  police  commissioners  for  certain  cities,  to  be  appointed 
by  governor;  State  ex  rel.  Geake  v.  Fox,  56  L.R.A.  893,  whch  holds  void,  statute 
authorizing  governor  to  appoint  for  city  board  having  control  of  fire  department, 
lire  alarms,  etc.;  Americus  v.  Perry,  57  L.R.A.  230,  which  sustains  act  creating 
board  of  police  commissioners,  naming  members  of  board  and  setting  forth  their 
powers  and  mode  of  choosing  successors. 

53  L.  R.  A.  837,  COM.  EX  REL.  ELKIN  v.  MOIR,  199  Pa.  534,  85  Am.  St.  Rep. 

801,  49  Atl.  351. 
Legislative  power   in  general. 

Cited  in  Russ  v.  Com.  210  Pa.  556,  1  L.R.A. (N.S.)  415,  105  Am.  St.  Rep. 
825,  60  Atl.  169,  holding  legislature  may  do  all  the  organic  law  does  not  for- 
bid it  to  do;  Re  Bowman,  225  Pa.  367,  74  Atl.  203,  holding  there  can  be  no 
debate  as  to  validity  of  legislation  repugnant  to  distinct  constitutional  expres- 
sion; Com.  v.  Mellet,  27  Pa.  Super.  Ct.  54,  holding  court  will  not  set  aside 
judgment  of  legislature  on  ground  provisions  of  act  are  unnecessary  to  its 
purpose  or  unduly  severe;  Com.  v.  Martin,  35  Pa.  Super.  Ct.  246;  Wilson  v. 
Edwards,  32  Pa.  Super.  Ct.  307, — holding  argument  that  legislation  is  unwise 
or  dangerous  in  its  tendencies  is  of  no  avail  unless  constitutional  provisions  with 
which  it  conflicts  can  be  pointed  out;  Pottsville  v.  Pottsville  Gas  Co.  39  Pa. 
Super.  Ct.  3,  holding  motives  of  members  of  council  in  passing  ordinance  cannot 
be  made  test  of  its  legality;  Com.  v.  Herr,  229  Pa.  139,  78  Atl.  68,  Ann.  Cas. 
1912A,  422,  Affirming  39  Pa.  Super.  Ct.  462,  26  Lane.  L.  Rev.  302,  sustaining  act 
to  prevent  wearing  by  public  school  teachers  of  dress  indicating  their  adherence 
to  religious  sect. 
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Doubt   as  to  constitutionality. 

Cited  in  Com.  v.  McDermott,  37  Pa.  Super.  Ct.  4,  holding  suitor  undertaking 
to  have  law  declared  unconstitutional  has  burden  of  establishing  that  it  is  so 
beyond  all  reasonable  doubt. 
Judicial   attitude   toward    questioned    legislation. 

Cited  in  Likins's  Petition,  223   Pa.  460,   72  Atl.  858,   37   Pa.  Super.  Ct.   630, 
as  to  what  should  be  attitude  of  judiciary  when  question  of  constitutionality  of 
legislation  is  before  them. 
Validity  of   legislation   concerning   municipalities. 

Followed  in  Neuls  v.  Scranton,  211  Pa.  581,  61  Atl.  77,  20  Pa.  Super.  Ct.  290, 
sustaining  same  act  upheld  in  cited  case. 

Cited  in  Com.  v.  Shartle,  28  Lane.  L.  Rev.  354,  holding  that  municipalities 
are  agents  of  state,  subject  to  will  of  legislature;  Com.  v.  Casey,  43  Pa.  Super. 
Ct.  499,  57  Pittsb.  L.  J.  195,  upholding  law  regulating  hours  of  labor  of  work- 
men in  employ  of  municipality;  Re  Middle  Coal  Field  Poor  Dist.  Insane  Asylum 
38  Pa.  Co.  Ct.  280;  Re  Pittsburg,  217  Pa.  239,  120  Am.  St.  Rep.  845,  66  Atl. 
348,  Affirming  32  Pa.  Super.  Ct.  219, — holding  legislature  may  provide  electors 
of  consolidated  territory  shall  determine,  question  of  annexation  of  lesser  city; 
Re  Liberty  Street,  27  Pa.  Co.  Ct.  156,  12  Pa.  Dist.  R.  96,  holding  legislature  may 
deny  municipalities  right  of  trial  by  jury;  Robbins  v.  Wilkes-Barre,  37  Pa. 
Super.  Ct.  389,  holding  legislature  in  imposing  new  form  of  government  on  city 
may  change  duties  and  compensation  of  offices  or  abolish  them. 

Cited  in  footnotes  to  State  ex  rel.  White  v.  Barker,  57  L.R.A.  244,  which 
denies  power  of  legislature  to  take  management  of  water  supply  system  from  ap- 
pointees of  city;  Lexington  v.  Thompson,  57  L.R.A.  775,  which  denies  power  of 
legislature  to  fix  salaries  of  city  firemen ;  Longview  v.  Crawfordsville,  68  L.R.A. 
623,  which  holds  void  classification  of  cities  for  purpose  of  legislation  so  as  to 
make  particular  law  conferring  power  to  annex  territory  applicable  to  those 
having  population  between  six  and  seven  thousand. 
Local  and  special  legislation. 

Approved  in  Smith  v.  State,  54  Tex.  Crim.  Rep.  307,  113  S.  W.  289,  sustain- 
ing jury  law  applicable  only  to  counties  having  cities  aggregating  certain  num- 
ber in  population  according  to  census  of  given  year. 

Cited  in  Ashworth  v.  Pittsburg  R.  Co.  44  Pa.  Super.  Ct.  328,  holding  valid 
act  regulating  street  car  fares  in  cities  of  second  class;  Beltz  v.  Pittsburg,  34 
Pittsb.  L.  J.  N.  S.  197,  upholding  act  for  registration  of  plumbers  in  cities  of 
second  class;  McGarvey  v.  Swan,  17  Wyo.  ]42,  96  Pac.  697,  sustaining  law  as  to 
sewer  assessments  applying  to  cities  incorporated  under  special  chapter  having 
certain  population  according  to  last  federal  census  and  having  power  to  assess 
specially  for  sewers;  Com.  v.  Mintz,  19  Pa.  Super.  Ct.  286,  sustaining  act  re- 
lating to  purchase  of  plumbing  material  by  junk  shops  and  second  hand  stores; 
Re  Pittsburg's  Redistricting,  37  Pa.  Super.  Ct.  528,  holding  act  is  not  local  or 
special  because  limited  to  cities  of  certain  class. 
Interregnum  in  municipal  government. 

Cited  in  Keeling  v.  Pittsburg,  V.  &  C.  R.  Co.  205  Pa.  34,  54  Atl.  485,  holding 
after  passage  of  act  substituting  office  of  recorder  for  mayor,  mayor  continued 
in  office  until  recorder  actually  took  his  place. 
Uniformity    in    legislation. 

Cited  in  McGinnis  v.  Shannon,  15  Luzerne  Leg.  Reg.  Rep.  236,  upholding  act 
granting  to  hotelkeepers,  boarding  house  and  lodging  house  keepers  right  to 
attach  wages;  Pulaski  Twp.  v.  Lawrence  County,  222  Pa.  362,  71  Atl.  705, 
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sustaining  act  providing  for  relief  of  needy  persons  with  no  known  legal  settle- 
ment in  commonwealth,  at  expense  of  county  where  relief   is  required. 
ijCK'iglative    control    of    ollicers. 

Cited  in  Walker's  Appeal,  44  Pa.  Super.  Ct.  152,  on  whether  township  treas- 
urer is  public  officer  within  constitutional  inhibition  against  change  of  salary 
during  term;  Com.  ex  rel.  Alexander  v.  Erie  County,  20  Pa.  Dist.  R.  793.  59 
Pittsb.  L.  J.  550,  holding  that  legislature  may  change  length  of  term  of  office 
of  mayor;  Re  School  Directors,  12  Luzerne  Leg.  Reg.  Rep.  135,  30  Pa.  Co.  Ct.  94, 
holding  school  directors  are  not  affected  by  constitutional  provision  that  officers 
are  removable  only  by  governor  on  address  of  two  thirds  of  senate;  Jenkins  Twp. 
v.  Moore,  12  Luzerne  Leg.  Reg.  Rep.  147,  holding  act  taking  responsibility  of  car- 
ing for  fund  from  township  treasurer  is  not  invalid  because,  depriving  him  of 
property  right;  Collett  v.  Scott,  13  Luzerne  Leg.  Reg.  Rep.  64,  holding  common- 
school  superintendent  of  borough  is  bound  to  obey  act  imposing  duties  upon  him 
and  denying  him  compensation  therefor;  Com.  ex  rel.  Keen  v.  McComsey,  12  Pa. 
Dist.  R.  40,  19  Lane.  L.  Rev.  236,  holding -term  of  township  supervisor  elected 
for  three  years  may  be  reduced  by  legislature  to  one  year;  Com.  ex  rel.  Moore  v. 
Durbin,  36  Pa.  Co.  Ct.  440,  holding  borough  solicitor  is  removable  by  borough 
council;  Webster  v.  Hopewell,  19  Pa.  Super.  Ct.  554,  holding  that  municipal 
corporations  are  agents  of  the  state  invested  with  certain  subordinate  govern- 
mental functions. 

Cited  in  footnotes  to  O'Conner  v.  Fond  du  Lac,  53  L.R.A.  831,  which  holds 
void,  statute  for  establishing  police  board  in  cities  of  certain  class  with  power 
to  appoint  all  police  officers;  Redell  v.  Moores,  55  L.R.A.  740,  which  sustains 
statute  creating  board  of  fire  and  police  commissioners  for  certain  cities,  to  be 
appointed  by  governor;  State  ex  rel.  Geake  v.  Fox,  56  L.R.A.  893,  which  holds 
void,  statute  authorizing  governor  to  appoint  for  city  board  having  control  of 
fire  department,  fire  alarms,  etc;  Americus  v.  Perry,  57  L.R.A.  230,  which  sus- 
tains act  creating  board  of  police  commissioners,  naming  members  of  board  and 
setting  forth  their  powers  and  mode  of  choosing  successors;  People  ex  rel.  Me- 
tropolitan Street  R.  Co.  v.  State  Bd.  of  Tax  Comrs.  63"  L.  R.  A.  884,  which  holds 
right  of  local  self-government  not  violated  by  recognition  for  tax  purposes  of 
distinct  property  in  special  corporate  franchises  and  imposing  duty  of  assessing 
tax  upon  state  officers. 

Distinguished  in  Re  Appeal  from  Report  Auditors  Plains  Twp.  14  Luzerne  Leg. 
Reg.  Rep.  412,  holding  township  treasurer  is  public  officer  within  meaning  of 
constitutional  provision  against  changing  salary  or  emoluments  of  officer  after 
his  election  or  appointment;  Richie  v.  Philadelphia,  37  Pa.  Super.  Ct.  196,  Af- 
firming 35  Pa.  Co.  Ct.  308,  17  Pa.  Dist.  R.  77,  holding  same  as  to  county  real 
estate  assessors. 
Title  and  tting'lenesa  of  statute. 

Cited  in  Bank  of  Millvale  v.  Ohio  Valley  Bank,  234  Pa.  5,  82  Atl.  1115,  on 
sufficiency  of  title  of  act  to  regulate  transfer  of  stock  certificates  to  embrace  re- 
peal of  lien  on  bank  stock;  Allentown  v.  Wagner,  27  Pa.  Super.  Ct.  492,  holding 
title  to  act  authorizing  municipality  to  acquire  land  outside  its  limits  for  hospi- 
tal is  sufficient;  Com.  v.  Darmska,  16  Pa.  Dist.  R.  893,  holding  that  in  con- 
sidering sufficiency  of  title  of  act,  all  doubts  are  to  be  resolved  in  favor  of  its 
constitutionality;  Com.  v.  Kebort,  26  Pa.  Super.  Ct.  590,  holding  act  to  provide 
against  adulteration  of  food  and  providing  for  enforcement  thereof  sufficient 
as  to  title;  Lutz  v.  Matthews,  37  Pa.  Super.  Ct.  360,  holding  repeal  of  previous 
acts  on  same  general  subject  is  germane  to  title;  Phillips  v.  Bavnhart,  27  Pa. 
Super.  Ct.  32,  holding  repealing  section  of  act  germane  to  its  subject  and  em- 
braced in  its  title,  though  not  referred  to  specially  in  title. 
L.R.A.  Au.  Vol.  VI.— 6. 
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53  L.  R.  A.  849,  SMITH  v.  BLACHLEY,  TJ8  Pa.  173,  47  Atl.  985. 
Concealment   to  snspenil   limitations. 

Approved  in  Boyd  v.  Beebe,  64  W.  Va.  220,  17  L.R.A.  (X.S.)  666,  61  S.  E.  304, 
holding  affirmative  action  to  prevent  discovery  by  wrongdoer  is  required  to  pre- 
vent statute  running  against  action  for  money  obtained  by  fraud. 

Cited  in  State  ex  rel.  Bell  v.  Yates,  231  Mo.  291,  132  S.  W.  676,  holding  that 
failure  of  managers  of  state  hospital  to  discover  stealings  of  treasurer  which  re- 
cords show,  does  not  prevent  running  of  statute  of  limitations  in  favor  of  sure- 
ties; Cloyd  v.  Reynolds,  44  Pa.  Super.  Ct.  84,  holding  that  statute  of  limitations 
runs  in  favor  of  consignee  of  house  for  sale,  only  from  discovery  of  fraud  iu 
concealing  fact  of  sale  from  consignor:  Rosi-burg'*  Kstate,  47  Pa.  Super.  Ct. 
260,  holding  that  statute  of  limitations  begins  to  run  from  date  of  discovery  of 
ic-.lsity  of  statement  by  administrator  of  his  wife's  estate  to  widow  of  his  son 
that  she  has  no  interest  in  estate;  Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania  R. 
Co.  181  Fed.  407,  holding  that  failure  of  railroad  to  keep  promise  to  give  coal 
company  as  cheap  rates  as  were  given  to  other  shippers  is  not  fraud  which  will 
prevent  running  of  statute  of  limitations:  State  ex  rel.  O'Malley  v.  Musick, 
!-!.")  Mo.  App.  46,  130  S.  W.  398,  holding  action  for  fraud  of  notary  in  taking,  ac- 
knowledgment is  barred  in  statutory  period  after  commission  of  fraud,  where 
notary  concealed  it  by  silence  only:  Franklin  v.  Franklin.  10  Kulp.  479,  holding 
statute  began  to  run  from  date  of  fraud:  Mentzer  v.  Pennsylvania  R.  Co.  26 
Pa.  Co.  Ct.  49,  11  Pa.  Dist.  R.  192,  holding  denial  of  fraudulent  concealment 
makes  question  one  for  jury;  Smith  v.  Smith,  33  Pa.  Co.  Ct.  119,  37  Pittsb.  L. 
J.  X.  S.  323,  holding  as  regards  redress  for  wrongful  acts  statute  runs  from 
date  of  their  commission  unless  actively  concealed;  Franklin  v.  Franklin,  22 
Pa.  Super.  Ct.  46'J,  holding  statute  is  not  tolled  by  mere  silence  of  wrongdoer  as 
to  his  fraud;  Kalin  v.  Wehrle,  36  Pa.  Super.  Ct.  310,  holding  statute  does  not 
commence  to  run  against  action  for  monoy  obtained  by  fraud  until  discovery 
of  fraud. 

Cited  in  footnote  to  Pietsch  v.  Milbrath,  68  L.R.A.  945,  which  holds  that  the 
fraudulent  concealment  of  a  cause  of  action  at  law  will  not  prevent  running 
of  limitations  where  the  statute  expressly  states  that  it  shall  not  run  under  such 
circumstances  in  equity  cases. 

:>:!  L.  R.  A.  852,  LAMB  v.  LITTMAN,  128  N.  C.  361,  38  S.  E.  911. 

Followed  on  later  appeal  Lamb  v.  Littman,  132  X.  C.  979,  44  S.  E.  646. 
Liability  of  master  for  assault  by  superior  on  inferior  servant. 

Cited  in  note    (8  L.R.A. (N.S.)    804)    on  liability  of  master  for  assault  by  su- 
perior on  inferior  servant  in  way  of  discipline. 
Duty  of  master  to  servant. 

Cited  in  Shaw  v.  Highland  Park  Mfg.  Co.  146  N.  C.  239,  59  S.  E.  676,  holding 
employer  liable  for  injury  of  servant  due  to  negligence  of  superintendent  in  fur- 
nishing defective  appliances,   and   incompetent   assistants. 
Proof   of   character   of   servant. 

Cited  in  note  (14  L.R.A. (X.S.)  760,  772)  on  evidence  of  specific  instances  to 
prove  character  of  servant. 

53  L.  R.  A.  855,  MOODY  v.  STATE'S  PRISON,  128  N.  C.  12,  38  S.  E.  131. 
Nnit  against   state  or  agency  thereof. 

Approved  in  White  v.  Alabama  Insane  Hospital,  138  Ala.  483,  35  So.  454, 
holding  state  hospital  for  the  insane  is  governmental  agent  and  cannot  be  sued 
for  negligence  under  general  authority  of  statute. 
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Cited  in  National  Home  v.  Parrisli,  114  C.  C.  A.  576,  194  Fed.  943,  holding 
interest  allowable  on  recovery  against  soldiers'  home;  Jones  v.  Franklin  County, 
130  N.  C.  452,  42  S.  E.  144,  holding  board  of  county  commissioners  cannot  be 
sued  for  tort  in  absence  of  statutory  authorization;  Kelson  v.  Atlantic  Coast 
Line  R.  Co.  147  X.  C.  104,  60  S.  E.  724,  holding  by  analogy  unincorporated  re- 
lief department  of  railroad  company  is  mere  agency  and  cannot  be  sued;  Lyle 
v  National  Home,  170  Fed.  845,  holding  National  Home  for  Disabled  Volunteer 
Soldiers  cannot  be  sued  for  tort. 

(.'ited  in  footnote  to  Ovcrholscr  v.  National  Home;  for  Disabled  Volunteer 
Soldiers,  62  L.  R.  A.  937,  which  holds  national  home  for  disabled  volunteer 
soldiers  not  liable  to  suit  in  action  for  tort. 

53  L.  R.  A.  857,  MOSES  v.  GRAINGER,  106  Tenn.  7,  58  S.  W.  1067. 

53  L.  R.  A.  867,  ACKERMAN  v.  RUBENS,  167  N.  Y.  405,  82  Am.  St.  Rep.  728, 

60  N.  E.  750. 
Remedies  of  seller   for   breach   of   contract   of   sale. 

CiteJ  in  Ideal  Cash  Register  Co.  v.  Zunino,  39  Misc.  313,  79  N.  Y.  Supp.  504, 
holding  seller  in  conditional  sale  contract  may  retain  goods  and  sue  for  unpaid 
balance  of  purchase  price  in  case  buyer  refuses  to  perform;  Massman  v.  Steiger, 
79  N.  J.  L.  445,  75  Atl.  746,  holding  that  buyer  by  refusing  to  accept  goods  can 
limit  seller  to  action  for  damages. 

Distinguished  in  Gray  v.  Booth,  64  App.  Div.  237,  71  N.  Y.  Supp.  1015,  where 
question  was  as  to  necessity  of  title  vesting  in  buyer  before  payment  of  instal- 
ment of  purchase  price  is  enforceable  in  action. 

Resale  at  defaulting-  Imyer's  risk. 

Cited  in  White  Walnut  Coal  Co.  v.  Crescent  Coal  &  Min.  Co.  254  111.  378,  42 
L.R.A.  (N.S.)  682,  98  N.  E.  669,  holding  that  fact  that  vendor  has  not  produced 
commodity  at  time  of  vendee's  refusal  to  accept  it  does  not  affect  vendor's  right 
to  produce  and  resell  it  at  vendee's  risk :  Lekas  v.  Schwartz,  56  Misc.  597,  107 
N.  Y.  Supp.  145,  holding  seller  may  keep  property  as  his  own  and  sue  for  dif- 
ference between  contract  price  and  market  value  of  goods  at  time  and  place  of 
delivery;  Mayberry  v.  Lilly  Mill  Co.  112  Tenn.  570,  85  S.  W.  401,  holding  seller 
in  executed  contract  of  sale  who  disposes  of  goods  without  notice  to  buyer  does 
not  consent  to  rescission  and  waive  right  to  damages. 

Distinguished  in  George  v.  Lane,  80  Kan.  97,  102  Pac.  55,  holding  there  can 
be  no  resale  to  collect  price  where  sale  and  agreement  to  sell  are  lacking. 

Kvideiice  of    loss  on   resale. 

Cited  in  Stengel  v.  Hewit,  37  Misc.  671,  76  N.  Y.  Supp.  378,  holding  price 
at  which  property  was  sold  upon  resale  by  seller  admissible  on  question  of  dam- 
ages for  breach  of  sale  contract;  Belle  of  Bourbon  Co.  v.  Leffler,  87  App.  Div. 
305,  84  N.  Y.  Supp.  385,  holding  seller  must  show  whether  goods  have  market 
value,  where  he  retains  them  and  sues  for  damages. 

53  L.  R.  A.  870.  STOKES  v.  HOFFMAN  HOUSE,  167  N.  Y.  554,  60  N.  E.  667. 

Cited   in  Farmers'  Loan  &  T.  Co.  v.  Hoffman  House,  96  App.  Div.  302,  89  N. 
Y.  Supp.  281,  as  showing  history  of  litigation. 
Receivers,   effect   of  appointment. 

Cited  in  Detroit  &  T.  S.  L.  R.  Co.  v.  Campbell,  140  Mich.  391,  103  N.  W.  850 
holding  title  of  railroad  corporation  to  its  property  is  not  divested  by  appoint- 
ment of  receiver;  Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  494,  64  N.  E.  194,  hold- 
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ing  appointment  of  receiver  pendente  lite  does  not  deprive  corporation  of  right 
to  sue  for  unpaid  calls  upon  assessable  stock;  Bullock  Electric  Mfg.  Co.  v.  Le- 
high  Valley  Traction  Co.  231  Pa.  131,  80  Atl.  568,  on  title  of  receiver  of  vendee 
to  property  purchased  under  contract  of  conditional  sale. 

Liability   of. 

Cited  in  Dow  v.  Xealis,  47  Misc.  154,  93  N.  Y.  Supp.  379,  holding  receiver  in 
proceedings  to  foreclose  mortgage  is  not  liable  for  failure  to  provide  cold  stor- 
age upon  mortgaged  premises  under  landlord's  oral  agreement. 

Liability   of   for  rent. 

Cited  in  Prince  v.  Schlesinger,  110  App.  Div.  504,  101  X.  Y.  Supp.  1031,  hold- 
ing as  to  liability  for  rent  distinction  exists  between  statutory  receivers  who 
take  title,  and  court  receivers.  \v!:o  do  not;  Dayton  Hydraulic  Co.  v.  Felsen- 
thall,  54  C.  C.  A.  537,  116  Fed.  965,  holding  in  absence  of  statute  casting  title 
upon  receiver  or  assignment  by  lessee,  judicial  receiver  is  not  assignee  of  term. 

Cited  in  note  (2  L.R.A.  (X.S.)  1006)  on  priority  of  rent  claims  against  prop- 
erty in  hands  of  receiver  over  recorded  liens. 

Distinguished  in  Brooklyn  Improv.  Co.   v.  Lewis,   136  App.  Div.  864,  122   N. 
Y.  Supp.  Ill,  where  receiver  made  himself  personally  liable  for  rent. 
Failure   to   complete   purchase   at   judicial    sale. 

Cited  in  Rowley  v.  Feldman,  84  App.  Div.  404,  82  X.  Y.  Supp.  679,  holding 
party  bidding  at  foreclosure  sale  and  failing  to  complete  his  purchase  is  puni^ii- 
able  by  contempt  proceedings;  State  Bank  v.  Wilchinsky,  128  App.  Div.  490, 
112  X.  Y.  Supp.  1002,  holding  there  is  no  remedy  against  purchaser  at  judi- 
cial sale  except  in  action  in  which  sale  was  had,  but  court  is  not  limited  to  com- 
pelling him  to  complete. 
Kinds  of  receivers. 

Cited  in  Re  Foster,  139  App.  Div.  771,  124  X.  Y.  Supp.  667,  holding  that  re- 
ceiver appointed  on  dissolution  of  firm  to  settle  its  accounts  is  a  chancery  or 
common  law  receiver. 

53  L.  R.  A.  877,  FIXX  v.  CASSIDY,  165  X.  Y.  584,  59  X.  E.  311. 

Motion  for  reargument  denied  166  X.  Y.  614,  59  X.  E.  1121. 
Duty  of  master  to  t'ui-nisli   servant  safe  place  to  work. 

Cited  in  Mullin  v.  Genesee  County  Electric  Light  Power  &  Gas  Co.  202  X. 
Y.  280,  95  X.  E.  689,  holding  rule  as  to  safety  of  place  inapplicable  to  case  where 
lineman  is  injured  by  fall  of  pole  improperly  set  by  polesetters;  Palmijiano  v. 
Hyde-McFarlin  Co.  126  App.  Div.  225,  110  X.  Y.  Supp.  368,  holding  master 
bound  to  furnish  employee  a  safe  place  to  work;  Franck  v.  American  Tartar  Co. 
91  App.  Div.  577,  87  X.  Y.  Supp.  219,  holding  question  for  jury  as  to  safety  of 
place  to  work  where  servant  was  placed  in  a  strange  position. 
Duty  of  master  to  warn  servant  auniiist  danger*;. 

Cited  in  Crapo  v.  Syracuse,  183  X.  Y.  404,  76  X.  E.  465,  35  X.  Y.  Civ.  Proc. 
Rep.  204;  Simone  v.  Kirk,  173  X.  Y.  14,  65  X.  E.  739;  Gagnon  v.  Klauder-Wel- 
don  Dyeing  Mach.  Co.  174  Fed.  487, — holding  it  duty  of  master  to  warn  a  serv- 
ant against  dangers  which  are  not  apparent  to  the  ordinary  observer. 
Assumption  of  risks. 

Cited  in  Jacobson  v.  United  States  Gypsum  Co.  144  Iowa.  10,  120  X.  W.  651, 
holding  that  where  master  or  his  representative  by  his  negligent  direction  cre- 
ates new  or  increased  danger,  servant  does  not  assume  such  risk. 

Cited  in  footnotes  to  Long  v.  Illinois  Cent.  R.  Co.  58  L.R.A.  237,  which  holds 
risk  of  injury  not  assumed  by  section  hand  obeying  boss's  orders  to  crew  to  take 
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hand  car  to  next  station  and  permit  overdue  train  to  pass  it  there;  Dill  v.  Mar- 
rnon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant  assist- 
ing in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in  charge 
oi  men  but  not  at  the  head  of  a  department  of  the  work  in  directing  him  to 
pu_h  car  started  by  momentum  of  another  car;  Kinzel  v.  Atlanta.  K.  &  N.  R. 
Co.  69  L.R.A.  757,  which  holds  risk  of  land  slides  assumed  by  engineer  reluctant- 
ly obeying  order  to  take  train  through  mountainous  region  on  regular  trip  at 
time  of  heavy  rains. 

Cited  in  note   (30  L.R.A.  (N.S.)   451)   on  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command. 
Expert   testimony  as  to  safety  of  employee. 

Cited  in  Wolfe  v.  Mosler  Safe  Co.  139  App.  Div.  852,  124  N.  Y.  Supp.  541, 
holding  admissible,  opinion  of  expert  whether  method  used  in  moving  bank  vault 
was  safe;  Jenks  v.  Thompson,  179  N.  Y.  25,  71  N.  E.  266,  holding  reversible 
error  to  erroneously  sustain  an  objection  to  expert  testimony  on  ground  of  ir- 
relevancy; Jenks  v.  Thompson,  83  App.  Div.  345,  82  N.  Y.  Supp.  274,  holding 
opinion  of  an  expe'rt  admissible  as  to  safety  of  a  scaffold  based  on  all  of  facts; 
German  American  Ins.  Co.  v.  New  York  Gas  &  Electric  Light,  Heat  &  P.  Co. 
103  App.  Div.  315,  93  N.  Y.  Supp.  46,  holding  testimony  of  an  expert  admissi- 
ble to  determine  whether  an  electric  wire  was  properly  insulated;  Behsmann 
v.  Waldo,  36  Misc.  865,  74  N.  Y.  Supp.  929,  holding  opinion  of  an  expert  ad- 
missible on  question  of  proper  construction  of  a  furnace  pit;  Palmquist  v.  Mine 
&  Smelting  Supply  Co.  25  Utah,  263,  70  Pac.  994,  holding  expert  testimony  ad- 
missible on  question  of  proper  method  of  loading  a  boiler. 

Distinguished  in  Cramer  v.  Slade,  66  App.  Div.  65,  73  N.  Y.  Supp.  125,  hold- 
ing it  error  to  admit  testimony  of  an  expert  on  a  question  of  fact  as  to  safety 
of  appliances  which  is  to  be  determined  by  jury;  Winters  v.  Naughton,  91  App. 
Div.  83,  86  N.  Y.  Supp.  439,  holding  expert  opinion  not  admissible  of  question 
of  safe  place  to  work  where  question  is  one  which  jury  can  determine  from  the 
evidence;  Regan  v.  Brooklyn  Heights  R.  Co.  115  App.  Div.  707,  101  N.  Y.  Supp. 
213,  holding  expert  testimony  inadmissible  as  to  sufficiency  of  a  brake  where 
jury  can  judge  from  evidence;  Prime  v.  Yonkers,  131  App.  Div.  116,  115  N.  Y. 
Supp.  305,  holding  that  opinion  of  an  expert  shall  be  confined  to  the  question  of 
proper  construction  of  a  waterway  and  not  extend  to  the  question  of  negligence; 
Lane  v.  New  York  C.  &  H.  R.  R.  Co.  93  App.  Div.  44,  86  N.  Y.  Supp.  947,  hold- 
ing expert  testimony  not  admissible  as  to  necessity  of  a  rule  for  servant's  pro- 
tection where  jury  could  judge  from  evidence. 

53  L.  R.  A.  884,  KULLMANN  v.  COX,  167  N.  Y.  411,  60  N.  E.  744. 
What   Is  marketable   title. 

Cited  in  footnote  to  Ladd  v.  Weiskopf,  69  L.R.A.  785,  which  holds  title  not 
rendered  unmarketable  so  as  to  entitle  vendee  to  rescind  and  recover  back  pur- 
chase money  by  deed  as  to  construction  of  a  decree  of  distribution  which  is  con- 
clusive on  all  parties  interested. 

Cited  in  note   (38  L.R.A.(N.S.)    19)   on  what  is  a  marketable  title. 
Rig-lit**   of   heirs   under    foreclosure    sale    of    wife's    lands   to   husband    sur- 
viving. 

Cited  in  Galford  v.  Eastman,  242  111.  49,  89  N.  E.  783,  holding  title  originating 
iii  purchase  by  husband  at  foreclosure  sale  under  wife's  mortgage  of  lands  in 
which  his  children  had  a  remainder  was  good  where  he  and  the  children  could 
not  have  redeemed  in  ordinary  manner  and  the  equity  of  redemption  was  value- 
U-ss  because  of  the  large  encumbrances. 
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53  L.  R.  A.  888,  RE  PECK,  167  N.  Y.  391,  GO  N.  E.  775. 

Followed  without  discussion  in  Re  Clement,  193  X.  Y.  609,  86  N.  E.  1123. 
Liquor  license  as  property. 

Cited  in  People  ex  rel.  Loughran  v.  Flynn,  110  App.  Div.  289,  96  N.  Y.  Supp. 
(>55,   holding  a  liquor  license,  property   within   the  meaning  of  the   constitution 
not  to  be  taken  away  without  due  process  of  law. 
Petition   to  revoke  liquor  tax   certificate. 

Cited  in  Re  Clement,  116  App.  Div.  152,  101  N.  Y.  Supp.  683.  holding  suffi- 
cient a  petition  for  revocation  of  a  liquor  license,  which  contains  sources  of  in- 
formation and  ground  of  belief  sworn  to  in  the  affidavit;  YVheaton  v.  Slattery, 
96  App.  Div.  105,  88  N.  Y.  Supp.  1074,  reversing  a  decree,  enjoining  defendant 
from  selling  liquor  under  license,  based  on  a  petition,  for  revocation  which  was 
insuflicient  under  statute. 

Distinguished   in   Re  Cullinan,  41   Misc.   393,  84  N.  Y.   Supp.   1075,  Affirming 
82  N.  Y.  Supp.  337,  41   Misc.  393,  holding  a  statutory  petition  accompanied  by 
required  affidavit,  sufficient. 
IVecessity  of  answer. 

Cited  in  Re  Cullinan,  82  App.  Div.  447,  81  N.  Y.  Supp.  567,  holding  unconsti- 
tutional an  order  granting  a  revocation  of  liquor  license  because  defendant  re- 
fused to  deny  the  allegations  in  petition  under  oath. 

Distinguished  in  Re  Jennings,  130  App.  Div.  649,  115  N.  Y.  Supp.  457,  hold- 
ing in  an  action  to  revoke  a  liquor  license  the  owner  of  lease  of  the  property 
who  intervenes  in  the  case  may  be  compelled  to  file  an  answer. 
Time    for    objection. 

Distinguished  in  Re  Cullinan,  76  App.  Div.  363,  78  N.  Y.  Supp.  466,  holding  it 
too  late  to  raise  a  question  of  constitutional  privilege  after  verified  answer 
made  in  an  action  for  revocation  of  a  liquor  license;  Re  Stedler,  52  Misc.  323, 
102  N.  Y.  Supp.  147,  holding  as  objection  to  a  petition  for  revocation  of  a  liquor 
license  too  late  after  answer  and  consent  to  order  of  reference  is  made. 
Right  of  an  accused  to  refuse  to  answer. 

Cited  in  People  v.  Rosenheimer,  70  Misc.  439,  128  N.  Y.  Supp.  1093,  holding 
void,  statute  requiring  operator  of  motor  vehicle,  on  happening  of  accident,  to 
give  his  name,  address  and  license  number;  Thompson  v.  McLaughlin,  138  App. 
Div.  713,  123  N.  Y.  Supp.  762,  holding  that  director  sued  for  damages  for  mak- 
ing false  report  can  serve  unverified  answer:  Chappell  v.  Chappell.  116  App. 
Div.  576,  101  N.  Y7.  Supp.  846,  holding  defendant,  in  an  action  of  fraud  may 
refuse  to  be  examined  under  constitutional  privilege;  People  ex  rel.  Lewisohn 
v.  O'Brien,  176  N.  Y.  265,  68  N.  E.  353,  15  Am.  Crim.  Rep.  97,  sustaining  right 
of  one  charged  with  running  a  gambling  house  to  refuse  to  answer  incriminat- 
ing questions. 
Sufficiency  of  an  affidavit  based  on  information  and  belief. 

Cited  in  Tanzer  v.  Breen,  139  App.  Div.  14,  123  N.  Y.  Supp.  497,  holding  that 
affidavit  on  information  and  belief  is  insufficient  to  confer  jurisdiction  to  issue 
warrant;  Re  Bischoff,  80  App.  Div.  329,  80  N.  Y.  Supp.  917,  holding  an  affidavit 
to  a  petition  asking  for  a  commission  in  lunacy  insufficient  where  based  on  in- 
formation and  belief  without  stating  source  of  information ;  Eichner  v.  Met- 
ropolitan Street  R.  Co.  114  App.  Div.  248,  99  N.  Y.  Supp.  870.  holding  a  motion 
to  set  aside  a  judgment  must  be  accompanied  by  an  affidavit  containing  sources 
of  information  and  belief. 
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5,3  L.  R.  A.  891,  LEAH  AN  v.  COCHRANE,  178  Mass.  506,  86  Am.  St.  Rep.  .500, 

60  N.  E.  382. 
Liability   i'or   maintenance  of  a   public   nuisance. 

Cited  in  Perry  v.  People's  Gaslight  &  Coke  Co.  119  111.  App.  392,  holding  cor- 
poration liable  for  injuries  from  a  gas  plug  wrongfully  maintained  in  a  public 
street  although  under  implied  license  from  city;  Perrin  v.  Crescent  City  Stock- 
yard &  Slaughter-house  Co.  119  La.  99,  43  So.  938,  12  Ann.  Cas.  903,  on  liability 
for  maintaining  a  public  nuisance;  Graham  v.  Chicago,  I.  >i  L.  It.  Co.  .'}',)  Ind. 
App.  314,  77  N.  E.  1055,  (dissenting  opinion)  on  distinction  between  public  and 
private  nuisance. 

Cited  in  footnote  to  Lincoln  v.  First  National  Bank,  60  L.R.A.  923,  which 
holds  purchaser  at  sheriff's  sale  not  liable  to  city  for  amount  of  judgment  against 
it  for  injury  3  weeks  after  sheriff's  deed  issued  from  negligently  constructed 
coal  hole. 

Cited  in  notes  (1  L.R.A.  (N.S.)  752)  on  validity  of  statute  prohibiting  pol- 
lution of  water,  for  protection  of  fisheries;  (7  L.R.A.  (N.S.)  50)  on  injuncthe 
relief  as  to  fences  or  gates;  (25  L.R.A. (N.S.)  590)  on  prescriptive  right  to  pol- 
lute stream;  (27  L.R.A.  (N.S.)  165)  on  necessity  of  notice  to  impose  liability 
for  continuing  nuisance  created  by  predecessor;  (92  Am.  St.  Rep.  514,  532, 
542)  on  liability  to  third  persons  of  lessors  of  real  or  personal  property;  (107 
Am.  St.  Rep.  198)  on  what  are  public  nuisances;  (123  Am.  St.  Rep.  568)  on 
duty  and  liability  of  land  owners  to  adjoining  proprietors. 

Distinguished  in  Lincoln  v.  First  Nat.  Bank,  67  Neb.  407,  60  L.R.A.  927,  108 
Am.  St.  Rep.  690,  93  N.  W.  698,  holding  one  who  has  purchased  property  but 
not  having  obtained  possession  not  liable  to  a  city  which  has  paid  for  injuries 
caused  by  negligent  maintenance  of  hole  on  sidewalk. 
Water,  Ice   or   snow    on   walk. 

Cited  in  Dahlin  v.  Walsh,  192  Mass.  165,  6  L.R.A. (N.S.)  617,  77  N.  E.  830, 
holding  one  liable  for  unnatural  accumulation  of  ice  and  snow  on  side  walk ; 
I  sham  v.  Broderick,  89  Minn.  400,  95  N.  W.  224>  holding  defendant  charged 
with  knowledge  of  defect  in  pipe  causing  water  to  flow  onto  sidewalk  and  li- 
able for  injuries  therefrom;  Field  v.  Gowdy,  199  Mass.  571,  19  L.R.A.  (N.S.) 
237,  85  N.  E.  884,  holding  one  wrongfully  discharging  water  on  to  a  public  walk 
liable  for  damages  for  injury;  Hynes  v.  Brewer,  194  Mass.  439,  9  L.R.A. (N.S.) 
600,  80  N.  E.  503,  holding  that  one  having  a  wall  which  discharges  water  on  to 
a  side  walk  liable  for  injuries  caused  thereby. 

Limited  in  Davis  v.  Rich,  180  Mass.  238,  62  N.  E.  375,  holding  defendant 
liable  for  injuries  resulting  from  water  discharged  onto  side  walk  by  defective 
spout  after  he  has  had  a  reasonable  time  to  learn  of  defect. 

53  L.  R.   A.  895,  CHARNLEY  v.  SHAWANO  WATER-POWER  &  RIVER  IM- 

PROV.  CO.  109  Wis.  563,  85  N.  W.  507. 
Mitigation  of  damages  on  an  appeal  in  condemnation  proceedings. 

Cited  in  Jeffrey  v.  Chicago  &  M.  Electric  R.  Co.  138  Wis.  10,  119  N.  W.  879, 
holding  after  a  corporation  has  been  awarded  title  to  land  under  condemnation 
proceedings  it  can  not  in  an  appeal  from  the  award  surrender  an  easement  in 
mitigation  of  damages. 
Act  done  l>y  authority  of  law  as  a  nuisance. 

Cited  in  Allaby  v.  Mauston  Electric  Service  Co.  135  Wis.  352,  16  L.R.A.(N.S.) 
423,  116  N.  W.  4,  holding  a  dam  built  by  authority  by  statute  not  liable  to 
abatement  as  a  private  nuisance. 
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Distinguished  in  Weeks-Thorn  Paper  Co.  v.  Glenside  Woolen  Mills,  64  Misc. 
214,  118  N.  Y.  Supp.  1027,  holding  that  the  right  to  pollute  a  public  stream 
can  not  be  acquired  by  prescription  where  act  is  illegal  under  the  statute. 

53  L.  R.  A.  904,  WILLIS  v.  CRAWFORD,  38  Or.  522,  63  Pac.  985,  64  Pac.  866. 
AVUitt   constitutes  11   partnership   inter   se. 

Cited  in  North  Pacific  Lumber  Co.  v.  Spore,  44  Or.  470,  75  Pac.  890,  holding 
no  partnership  accounting  can  be  had  unless  an  intention  to  enter  into  such  a 
relation  by  the  members  is  shown;  Hanthorn  v.  Quinn,  42  Or.  8,  69  Pac.  817, 
on  what  constitutes  a  partnership. 

Cited  in  footnote  to  Brandon  v.  Connor,  63  L.R.A.  260,  which  holds  partner- 
ship as  to  third  persons  constituted  by  agreement  with  contractors  for  construc- 
tion of  railroad  to  furnish  services  and  part  of  necesary  animals  for  use. 

Cited  in  notes  (18  L.R.A.  (N.S. )  978)  on  effect  of  agreement  to  share  profits  to 
create  partnership;  (115  Am.  St.  Rep.  413)  on  what  constitutes  a  partners!) ip. 
Distinction  between  law  and  equity. 

Cited  in  Chauncey  v.  Wollenberg,  59  Or.  224.  115  Pac.  419;  Colin  v.  Wemme, 
47  Or.  150,  81  Pac.  981,  8  Ann.  Cas.  508, — holding  court  of  law  and  equity  are 
different  forums  precluding  an  equitable  defense  in  an  action  at  law;  Van  de 
Wiele  v.  Garbade,  60  Or.  589,  120  Pac.  752;  Le  Clare  v.  Thibault,  41  Or.  605, 
69  Pac.  552, — holding  distinction  between  actions  at  law  and  suits  in  equity 
,to  exist  notwithstanding  abolition  of  common  law  form;  Union  Power  Co.  v. 
Lichty,  42  Or.  565,  71  Pac.  1044,  holding  no  jurisdiction  in  equity  when  there 
is  an  adequate  remedy  at  law. 

Distinguished  in  Abernathy  v.  Orton,  42  Or.  441,  95  Am.  St.  Rep.  774,  71 
Pac.  327,  holding  the  refusal  of  a  life  tenant  to  pay  taxes  causing  a  tax  sale 
gives  equity  jurisdiction  to  intervene  in  behalf  of  remainderman  to  prevent  sale. 

53  L.  R.  A.  908,  HOFFMAN  v.  HABIGHORST,  38  Or.  261,  63  Pac.  610. 
Parol  evidence   to  show   principal   debtor  on  a   note. 

Cited  in  Kaufman  v.  Barbour,  98  Minn.  159,  107  N.  W.  1128,  holding  as  be- 
tween the  makers  of  a  note  that  parol  evidence  is  admissible  to  show  relation 
of  principal  and  surety;  Cellers  v.  Meachem  (Cellers  v.  Lyons)  49  Or.  189,  10 
L.R.A. (N.S.)  134,  89  Pac.  426,  13  Ann.  Cas.  997,  holding  word  "surety"  after 
name  of  maker  of  a  note  not  to  alter  his  liability  to  owner. 

Cited  in  footnote  to  Young  v.  Sehon,  62  L.R.A.  499,  which  holds  parol  evi- 
dence admissible  to  show  relative  liability  of  indorser  of  non-negotiable  note. 

Distinguished   in  White  v.   Savage,   48   Or.  607,  87   Pac.    1040,   holding  under 
statute  that  a  surety  is  primarily  liable  to  holder  of  note  for  value. 
JVotes   by   sureties   for   unnamed    principal. 

Second  appeal  49  Or.  385,  89  Pac.  952,  referring  to  history  of  case  and  hold- 
ing creditor  who  treated  unnamed  principal  debtor  as  debtor  could  not  deny  that 
others  were  sureties. 

Cited  in  Hughes  v.  Ladd,  42  Or.  127,  69  Pac.  548,  holding  a  corporation  pri- 
marily liable  as  principal  on  notes  signed  by  its  (omniitteemen  for  corporation 
for  benefit  of  corporation  though  without  its  signature. 

Cited  in  note  (21  L.R.A. (N.S.)  1083)  on  liability  of  principal  on  negotiable 
paper  executed  by  agent. 
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53  L.  R.   A.  9] 3,  MASON  v.  SOUTHERN  R.  CO.  58  S.  C.  70,  79  Am.  St.  Rep. 

826,  3G  S.  E.  440. 
Duty   owed    to    infant    trespasser. 

Cited  in  Tucker  v.  Buffalo  Cotton  Mills,  70  S.  C.  54G,  121  Am.  St.  Rep.  957, 
&7  S.  E.  626,  holding  the  duty  of  the  owner  of  a  mill  to  exercise  reasonable  care 
to  protect  an  infant  trespasser  who  is  "non  sui  juris." 

Cited  in  note    (32  L.R.A.  (N.S.)    561,  568)    on  duty  of  property  owner  to  tres- 
passing child. 
Duty   of  railroad   company   to   pedestrians  on   track. 

Cited  in  Teakle  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  289,  10  L.R.A. 
(N.S.)  49],  90  Pac.  402,  holding  a  railroad  company  liable  for  failure  to  ob- 
berve  reasonable  care  to  protect  a  pedestrian  who  by  custom  is  licensed  to  use 
a  part  of  right  of  way;  Southern  R.  Co.  v.  Chatman,  124  Ga.  1034,  6  L.R.A. 
(N.S.)  288,  53  S.  E.  692,  4  Ann.  Gas.  675,  holding  it  the  duty  of  railroad  em- 
ployees to  use  ordinary  care  to  protect  trespassers  upon  their  tracks. 

Cited  in  footnotes  to  Ashworth  v.  Southern  R.  Co.  59  L.R.A.  592,  which  holds 
company  liable  for  injury  to  young  child  while  riding  on  running  board  of  en- 
gine according  to  known  custom  of  children ;  Passman  v.  West  Jersey  &  S.  R. 
Co.  61  L.R.A.  609,  which  holds  cutting  of  train  on  side  track  at  highway  cross- 
ing not  invitation  to  cross  without  using  ordinary  precaution;  Craddock  v.  Louis- 
ville &  N.  R.  Co.  63  L.R.A.  657,  which  holds  those  in  charge  of  locomotive  not 
bound  to  discover  presence  of  infant  on  track  remote  from  highway  at  earliest 
possible  moment. 

Cited  in  note   (8  L.R.A. (N.S.)    1082)    on  duty  of  railroad  to  keep  lookout  for 
trespassers  on  track. 
Failure  of  railroad  company  to  blow  whistle  or  ring  Itell  as   nefrl'sence. 

Cited  in  Rowe  v.  Southern  R.  Co.  85  S.  C.  25,  66  S.  E.  1056,  holding  it  error 
to  refuse  to  charge  that  contributory  negligence  would  not  defeat  action,  where 
no  signals  were  given  and  train  was  run  across  street  faster  than  provided  by 
ordinance;  Clifford  v.  Southern  R.  Co.  87  S.  C.  328,  69  S.  E.  513,  holding  failure 
to  give  statutory  signals  at  crossing  negligence  per  se;  Goodwin  v.  Atlantic 
Coast  Line  R.  Co.  82  S.  C.  327,  64  S.  E.  242;  Goodwin  v.  Atlantic  Coast  Line 
R.  Co.  82  S.  C.  331,  64  S.  E.  242, — holding  admissible  to  show  failure  to  give 
signal  of  warning  on  approaching  crossing  as  evidence  of  negligence;  Cooper 
*-.  Charleston  &  W.  C.  R.  Co.  65  S.  C.  218,  43  S.  E.  682,  holding  it  duty  of  a 
railway  to  sound  a  warning  before  approaching  a  crossing;  Boggero  v.  Southern 
R.  Co.  64  S.  C.  113,  41  S.  E.  819,  holding  admissible  to  prove  negligence  evidence 
to  show  failure  to  blow  whistle  or  ring  bell  before  approaching  a  railway  cross- 
ing. 

Cited  in  note    (34  L.R.A. (N.S.)    999)    on  duty  of  railroad  to  give  signals  for 
benefit  of  persons  near,  but  who  are  not  about  to  use  crossing. 
ftig'ht   to   cross-examine   a    witness. 

Disapproved  in  Harris  v.  Quincy,  0.  &  K.  C.  R.  Co.  115  Mo.  App.  531,  91  S. 
W.   1010,   holding  that   a   witness   cannot   be   cross-examined   unless   he  be   first 
examined  in  chief  on  point. 
Contradiction  of  witness. 

Cited  in  Mitchiner  v.  Western  U.  Teleg.  Co.  70  S.  C.  524,  50  S.  E.  190,  holding 
ddmissible  evidence  to  contradict  a  witness  after  foundation  has  been  properly 
laid:  Sentell  v.  Southern  R.  Co.  70  S.  C.  190,  49  S.  E.  215,  holding  testimony 
to  show  witness  made  statements  in  contradiction  of  his  testimony  admissible 
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to  discredit  witness;   Shelton  v.  Southern  R.  Co.  86  S.  C.  104,  67  S.  E.  899,  on 
contradiction  of  denial  of  statement  by  engineer  as  to  wreck. 

Cited  in  note   (82  Am.  St.  Rep.  40)   on  evidence  to  show  credibility  or  bias  of 
witness. 
Damages    for    wrongful    death. 

Cited  in  De  Aniado  v.  Friedman,  11  Ariz.  66,  89  Pac.  588,  holding  that  a 
verdict  will  not  be  set  aside  as  excessive  in  a  case  for  wrongful  death  where  it 
is  proportioned  to  injury;  Barksdale  v.  Seaboard  Air  Line  R.  Co.  76  S.  C.  187, 
56  S.  E.  906,  holding  evidence  of  pecuniary  loss  to  beneficiary  admissible  in  an 
action  for  wrongful  death. 

Distinguished   in   Nohrden  v.  Northeastern  R.   Co.   59   S.   C.   106,   82   Am.   St. 
Rep.  826,  37  S.  E.  228,  holding  that  in  estimating  damages  for  wrongful  death 
the  jury  may  consider  wounded  feelings  of  beneficiary. 
Illustrations  to  jury. 

Cited  in  Boyd  v.  Blue  Ridge  R.  Co.  65  S.  C.  331,  43  S.  E.  817,  holding  proper 
in  a  charge  to  jury  an  illustration  which  contains  none  of  the  facts  in  the  case 
and  no  opinion  of  the  court. 
Questions  on  appeal  from  an  order  denying  motion. 

Cited  in  Burns  v.  Southern  R.  Co.  61  S.  C.  410,  39  S.  E.  567,  holding  only  the 
grounds  set  up  in  the  motion  are  to  be  considered  in  an  appeal  from  an  order 
determining  a  motion  for  nonsuit. 
Harmless   error. 

Cited  in  Reed  v.  Southern  R.  Co.  75  S.  C.  172,  55  S.  E.  218,  holding  that  in 
an  appeal  from  an  order  refusing  a  new  trial  it  must  be  shown  that  a  new  trial 
would  have  been  granted  except  for  errors  alleged. 

53  L.  R.  A.  918,  GAFFNEY  v.  JEFFRIES,  59  S.  C.  565,  82  Am.  St.  Rep.  860, 
38  S.  E.  216. 

53  L.  R.  A.  921,  KNOXVILLE  &  0.  R.  CO.  v.  HARRIS,  99  Tenn.  684,  4.3  S.  W. 

115. 
Corporate   privilege  or   franchise  as  property. 

Cited  in  Southwestern  Teleg.  &  Teleph.  Co.  v.  San  Antonio,  32  Tex.  Civ.  App. 
102,  73  S.  W.  859,  holding  that  a  corporate  franchise  is  property. 
Validity    of   a    privilege    tax. 

Cited  in  Western  U.  Teleg.  Co.  v.  Kansas,  216  U.  S.  43,  54  L.  ed.  373,  30  Sup. 
Ct.  Rep.  190,  holding  void,  act  exacting  charter  fee  from  foreign  telegraph  com- 
panies; State  ex  rel.  Collier  v.  Enloe,  121  Tenn.  362,  117  S.  W.  223,  sustaining 
a  privilege  tax  on  railroads;  Trentham  v.  Moore,  111  Tenn.  352,  76  S.  W.  904. 
holding  that  legislature  has  power  to  declare  what  constitutes  a  privilege  and 
tax  it  as  such;  Memphis  v.  American  Exp.  Co.  102  Tenn.  340,  52  S.  \V.  172. 
holding  a  legislature  to  have  power  to  levy  a  state  privilege  tax  to  the  exclu- 
sion of  a  county  and  municipal  tax  under  a  prior  statute;  Allen  v.  Pullman's 
Palace  Car  Co.  191  U.  S.  178,  48  L.  ed.  138,  24  Sup.  Ct.  Rep.  39,  holding -that 
any  occupation  or  business  may  be  properly  classed  as  a  "privilege"  and  taxed 
as  such. 

Cited  in  note   (129  Am.  St.  Rep.  289)    on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
Exemptions. 

Cited  in  Harkreader  v.  Lebanon  &  X.  Turnp.  Co.  101  Tenn.  683,  49  S.  \Y 
751,  holding  a  statute  exempting  a  turnpike  company  from  ''ad  valorem"  taxation 
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not  to  exempt  company  from  a  tax  on  license  to  do  business;  Trenton  v.  Huinel, 
134  Mo.  App.  600.  114  S.  W.  1131,  holding  a  statute  exempting  an  insurance 
company  from  "corporation  or  other  tax"  does  not  exempt  the  company  from 
paying  a  tax  on  a  license  to  do  business;  Shreveport  Creosoting  Co.  v.  Shreve- 
port,  119  La.  642,  44  So.  325,  on  the  restrictive  construction  of  exemptions  and 
holding  a  creosoting  plant  for  preservation  of  wood  was  not  exempt  as  a  manu- 
facturing plant. 
—  Interstate  commerce. 

Cited  in  State  v.  Rocky  Mountain  Bell  Teleph.  Co.  27  Mont.  404,  71  Pac.  311, 
holding  a  telephone  not  exempt  from  a  state  tax  on  instruments  although  the 
same  are  used  partly  for  interstate  business. 

Distinguished  in  State  v.  Northern  P.  Exp.  Co.  27  Mont.  424,  94  Am.  St.  Rep. 
824,  71  Pac.  404,  holding  unconstitutional  a  statute  imposing  an  occupation  tax 
on  carriers  transmitting  goods  from  "one  place  to  another." 
AVliat   constitutes  class   legislation. 

Cited  in  Breyer  v.  State,  102  Tenn.  106,  50  S.  W.  769,  holding  a  statute  im- 
posing a  more  severe  penalty  on  Sunday  barbering  than  on  other  Sunday  viola- 
tions to  be  a  natural  classification;  State  v.  Frost,  103  Tenn.  696,  54  S.  W.  986, 
sustaining  a  statute  providing  that  in  towns  of  not  to  exceed  2000  inhabitants 
no  saloons  should  operate  within  4  miles  of  a  school  house;  State  ex  rel.  Astor 
v.  Schlitz  Brewing  Co.  104  Tenn.  732,  78  Am.  St.  Rep.  941,  59  S.  W.  3033,  hold- 
ing constitutional  a  statute  exempting  farmers  and  stockman  under  an  anti- 
trust law. 
Taxation  of  stocks. 

Cited  in  Carroll  v.  Alsup,  107  Tenn.  268,  64  S.  W.  193,  sustaining  a  statute 
exempting  shares  of   stock  in  a  quasi  public  corporation   from   taxation  where 
property  was  taxed  in  another  mode. 
Corporations  as  included   in   words   "man"   and    "person." 

Cited  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  429,  56  L.R.A.  317,  76  Am. 
St.  Rep.  682,  53  S.  W.  955;  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  611,  53 
S.  W.  970, — holding  the  words  "man"  and  "person"  in  constitutional  provisions 
included  corporations. 

Cited  in  note  (85  Am.  St.  Rep.  907)  on  corporations  as  persons. 
Presumption    of    constitutionality. 

Cited  in  Austin  v.  State,  101  Tenn.  572,  50  L.R.A.  481,  70  Am.  St.  Rep.  703, 
48  S.  W.  305,  holding  that  a  statute  is  presumed  to  be  constitutional. 
"l,aw   of   the   land." 

Cited  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  431,  56  L.R.A.  319,  76  Am. 
St.  Rep.  682,  53  S.  W.  955,  holding  "the  law  of  the  land"  and  "due  process  of 
law"  to  be  of  same  meaning. 

53  L.  R.  A.  931,  HOOPER  v.  ATLANTA,  K.  &  N.  R.  CO.  106  Tenn.  28,  60  S. 

W.  607. 
Voluntary   nonsuit  in  Federal  court  as  bar  to  new  action   in  state   court. 

Cited  in  Behen  v.  Metropolitan  Street  R.  Co.  85  Kan.  496,  118  Tac.  73,  Ann. 
Cas.  1913A,  328;  Baltimore  &  0.  R.  Co.  v.  Larwill,  83  Ohio  St.  124,  34  L.R.A. 
(N.S.)  1200,  93  N.  E.  619;  Young  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  75  S. 
C.  330,  7  L.R.A. (N.S.)  504,  55  S.  E.  765,  9  Ann.  Cas.  940,— holding  that  a  cause 
of  action  discontinued  by  plaintiff  in  Federal  Court  may  be  broiight  again  as 
a  new  case  in  State  Court;  La  Follette  Coal,  Iron  &  R.  Co.  v.  Minton,  117  Tenn. 
426,  11  L.R.A. (N.S.)  484,  101  S.  W.  178,  holding  a  dismissal  of  plaintiff's  suit 
for  failure  to  file  declaration  not  to  conclude  his  right  of  action;  Illinois  C.  R. 
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Co.  v.  Bentz,  108  Tenn.  670,  58  L.R.A.  65)4,  91  Am.  St.  Rep.  763,  69  S.  W.  317; 
Holbrook  v.  J.  J.  Quinlan  &  Co.  84  Vt.  418,  80  All.  330;  Texas  Cotton  Products 
Co.  v.  Starnes,  128  Fed.  184, — holding  that  plaintiff  may  dismiss  his  action 
which  has  been  removed  to  Federal  court  and  then  bring  a  new  action  for  a  less 
sum  than  will  enable  defendant  to  remove  again  to  Federal  court;  Hooper  v. 
Atlanta,  K.  &  X.  R.  Co.  107  Tenn.  710.  65  S.  \V.  40.%  on  right  of  a  plaintifi'  to 
take  a  voluntary  nonsuit  in  Federal  court  and  to  commence  suit  in  state  court. 

Cited  in  footnotes  to  Illinois  C.  R.  C'o.  v.  Benz,  58  L.R.A.  tiiil,  which  holds 
decision  on  reversal  and  remanding  of  action  for  personal  injuries,  removed  to 
Federal  court,  not  law  of  case  if  action  dismissed  and  new  one  begun;  Rodman 
v.  Missouri  P.  R.  Co.  5!)  L.R.A.  704,  which  sustains  right  to  bring  action  in  state 
court  after  dismissal  without  prejudice  of  action  removed  to  Federal  court; 
Mclver  v.  Florida, 'C.  &  P.  R.  Co.  65  L.R.A.  437.  which  sustains  right  of  plain- 
tiff who  has  been  nonsuited  or  has  voluntarily  dismissed  his  case  after  removal 
to  Federal  court,  to  recommence  action  in  state  court. 

Cited  in  notes  (7  L.R.A.  (X.S.)  501)  on  right,  after  removal  of  action  to  Fed- 
eral court  and  its  dismissal  with'out  prejudice,  to  commence  new  action  in  state 
court;  (54  L.  ed.  U.  S.  733)  on  new  action  in  state  court  after  removal  to  Fed- 
eral court  and  voluntary  dismissal  there. 

53  L.  R.  A.  934,  SMITH  v.  NEWMAN,  62  Kan.  318.  62  Pac.   1011. 
Right  of  a  tenant  to  acquire  a  tux  title. 

Cited  in  Nurann  v.  Hamilton,  82  Kan.  532,  108  Pac.  822,  holding  tenant  not 
under  obligation  to  pay  taxes,  may  acquire  tax-title  and  hold  thereunder  against 
former  landlord. 

Cited  in  footnote  to  Oppenheimer  v.  Levi,  60  L.R.A.  729,  which  sustains  jur- 
isdiction of  equity  in  suit  to  remove  as  cloud  on  title  tax  deed  acquired  by  lessee 
for  years  who  had  covenanted  to  pay  taxes. 

Cited  in  notes  (89  Am.  St.  Rep.  85)  on  right  of  tenant  to  acquire  tax  title; 
(38  L.R.A. (N.S.)  863)  on  right  of  tenant  to  show  that  landlord  parted  with  or 
lost  his  title  to  a  third  person  during  tenancy. 

Distinguished  in  Oppenheimer  v.  Levi,  96  Md.  305,  60  L.R.A.  731,  54  Atl.  74, 
holding  a  tenant  who  has  offered  to  pay  taxes  cannot  acquire  title  against  land- 
lord by  tax  sale. 
Necessity  of  color  of  title   to  adverse    possession. 

Cited  in  note  (15  L.R.A. (N.S.)  1180)  on  necessity  of  color  of  title,  n<  *-,  ex- 
pressly made  a  condition  by  statute,  in  adverse  possession. 

53  L.  R.  A.  952,  RE  EVANS,  22  Utah,  366,  83  Am.  St.  Rep.  794,  62  Pac.  913. 
Disbarment  of  attorneys. 

Cited  in  footnote  to  People  ex  rel.  Deneen  v.  Gilmore,   69  L.R.A.  701,  which 
holds  that  license  to  practice  law  secured  by  fraudulent  concealment  of  a  con- 
viction of  embezzling  funds  from  client  in  another  state  will  be  revoked. 
N!-.(  ur<-    of  disbarment   proceedings. 

Cited  in  State  v.  Mosher,  128  Iowa,  89,  103  N.  W.  105,  5  Ann.  Gas.  984,  hold- 
ing disbarment  proceedings  to  be  civil  and  not  criminal. 
Champertons   contracts. 

Cited  in  footnote  to  Irwin  v.  Curie,  58  L.R.A.  830,  which  sustains  right  of 
person  placing  demands  in  attorney's  hands  to  recover  agreed  compensation 
though  statute  forbids  such  agreements. 

Cited  in  note  (83  Am.  St.  Rep.  170,  182,  183)  on  contracts  between  attorneys 
and  clients. 
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54  L.  R.  A.  33,  LAFAYETTE  BRIDGE  CO.  v.  OLSEN,  47  C.  C.  A.  367,  108  Fed. 

335. 
Duty   of  master   ax   to   materials. 

C.itod  in  Risku  v.  Iron  Cliffs  Co.  163  Mich.  527,  128  N.  W.  747,  holding  that 
master  is  bound  to  furnish  material  reasonably  fit  for  purpose  where  platform 
is  to  be  constructed  upon  which  servants  must  work. 

Cited   in  note    (57   L.R.A.   819,   836)    on   statutory   liability   of   employers   for 
defects  in  condition  of  plant. 
Master's   duty   of   inspection. 

Cited  in  note  (98  Am.  St.  Rep.  297)  on  duty  of  master  to  inspect  appliances. 
Deleji'abiHty  of  master's  duties. 

Cited  in  footnotes  to  Tradewater  Coal  Co.  v.  Johnson,  61  L.R.A.  161,  which 
holds  master  liable  for  injury  to  servant  through  failure  of  loaders  to  remove 
loose  coal  hanging  in  mine  rendering  place  unsafe  for  other  employees  at  work 
therein;  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A.  146,  which  denies 
employer's  power  to  delegate  to  another  the  duty  of  providing  employee  with 
reasonably  safe  machinery,  tools,  and  appliances;  Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.  69  L.R.A.  936,  which  denies  master's  power  to  relieve  himself 
of  duty  to  make  reasonable  inspection  of  appliances  used  to  aid  servants  in  their 
work  of  delegating  duty  to  competent  employees. 

Cited  in  notes   (20  L.R.A.  (N.S.)   793)   on  effect  on  master's  liability  of  delega- 
tion of  personal  duty  to  independent  contractor;    (26  L.R.A.  (N.S.)   626)   on  dele- 
gabilitv  of  master's  duty  to  instruct  or  warn  servants. 
Liability   of  master  for   foreman's  or  superior's   neglect. 

Cited  in  Beresfurd  v.  American  Coal  Co.  124  Iowa,  42,  70  L.R.A.  261,  98  N. 
W.  902,  holding  mine  owner  liable  for  death  of  servant  caused  by  negligence  of 
.superintendent  in  operating  engine  lifting  men  from  pit  to  surface  after  send- 
ing engineer  away;  American  Car  &  Foundry  Co.  v.  Brinkman,  77  C.  C.  A.  138,  146 
Fed.  714,  denying  stationary  engineer  called  from  h'is  regular  duties  to  test 
electric  motor,  assumed  risk  of  negligence  of  chief  engineer  starting  defective 
motor;  American  Bridge  Co.  v.  Seeds,  11  L.R.A. (N.S.)  1044,  75  C.  C.  A.  407, 
144  Fed.  608,  which  holds  servant  on  bridge  gang  assumed  risk  of  negligence  of 
fort  man  in  directing  men;  Moore  v.  Dublin  Cotton  Mills.  127  Ga.  624,  10  L.R.A. 
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(X.S.)  779,  56  S.  E.  839,  holding  master  liable  for  injury  to  inexperienced  minor 
caused  by  negligence  of  overseer  directing  him  to  clean  machine  when  running; 
Hagerty  v.  Evans,  87  Minn.  440,  92  X.  W.  399,  holding  master  liable  for  injury 
to  ditch  digger  from  falling  of  scaffold  where  he  was  directed  by  superintendent 
to  assist  in  hoisting  material  onto  scafl'old. 

Annotation  cited  in  Galvin  v.  Pierce.  72  N.  H.  82,  54  Atl.  1014.  holding  master 
not  liable  for  injury  to  servant  caused  by  negligence  of  foreman  in  charge  of 
derrick  giving  order  as  to  detail  of  work. 

Cited  in  footnotes  to  Kelly  v.  .New  Haven  Steamboat  Co.  57  L.R.A.  494,  which 
denies  owner's  liability  for  injuries  to  employee  from  neglect  of  mate  to  use 
fender  provided  for  bringing  vessel  into  dock;  Southern  Pacific  R.  Co.  v.  Schoer, 
57  L.R.A.  707,  which  holds  master  liable  for  injury  to  servant  by  one  having 
power  to  direct  and  control  him  and  others  though  not  actually  exercising  super- 
intendence at  the  time;  McLaine  v.  Head  &  D.  Co.  58  L.R.A.  462,  which  denies 
foreman's  implied  authority  to  bind  employer  by  promise  that  one  appointed 
to  warn  laborers  in  trench  of  dumping  of  dirt  therein  will  perform  his  duty; 
Knutter  v.  New  York  &  N.  J.  Teleph.  Co.  58  L.R.A.  808,  which  denies  liability 
of  master  for  injury  due  to  negligence  of  servant  exercising  general  superinten- 
dence and  control  while  co-operating  with  injured  employee  in  the  common 
service;  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  59  L.R.A.  792,  which  denies  liability 
of  railroad  company  for  injuries  to  section  hand  thrown  from  hand  car  by  brake- 
man's  application  of  brakes  without  warning  on  foreman's  signal;  Dill  v.  Mar- 
mon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant  assist- 
ing in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in  charge 
of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing  him  to 
push  car  started  by  momentum  of  another  car;  Beresford  v.  American  Coal  Co. 
70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent  who  has 
general  command  of  operation  of  mine  in  sending  engineer  away  from  engine 
operating  cage  hoist  and  attempting  to  operate  same  himself  with  knowledge 
of  his  incompetency;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which  holds 
master  not  liable  for  injury  to  workman  through  competent  foreman's  negli- 
gence or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for  purpose 
intended. 
Assumed  risks  in  construction  or  repair  work. 

Cited  in  McElwaine-Richards  Co.  v.  Wall,  166  Ind.  275,  76  N.  E.  408,  holding 
master  not  liable  for  injury  to  servant  from  falling  truss  used  in  repairing 
building  where  servant  was  engaged  to  make  repairs;  Carnell  v.  Halpin,  159 
Mich.  44,  123  N.  W.  578,  holding  direction  of  verdict  for  defendant  in  action 
for  personal  injuries,  error  where  inexperienced  servant  injured  by  breaking  of 
scaffolding. 
Fello\v  servant's  risk. 

Cited  in  Weeks  v.  Scharer,  49  C.  C.  A.  372,  111  Fed.  335,  holding  miner  failing 
to  report  incompetence  of  fellow  servant  to  master,  assumes  risk  of  working 
with  him. 

Cited  in  note   (14  L.R.A. (X.S.)   757)   on  evidence  of  specific  instances  to  prove 
character  of  servant  causing  injury  to  fellow  servant. 
Jnry's    risrht    to    €letenuine    m-i;  I  i ««•!!<•  e    from    knowledge    and    experience. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Moore,  23  L.R.A. (X.S.)  966,  92  C.  C.  A. 
357,  166  Fed.  667,  upholding  right  of  jurors  to  make  use  of  their  own  knowledge 
and  experience  in  determining  question  of  negligence;  Xyback  v.  Champagne 
Lumber  Co.  48  C.  C.  A.  632,  109  Fed.  737,  holding  instruction  that  jury  could 
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not  exercise  their  own  judgment  as  to  whether  it  was  negligence  not  to  have 
maintained  a  guard  about  hole  where  accident  occurred,  error. 

Cited  in  note  (37  L.R.A.(N.S.)  792,  793,  804)  on  right  of  jurors  to  act  on  own 
knowledge. 
Tost   for  vice  itriiicii»:il.sliip. 

Annotation  cited  in  Southern  Indiana  R.  Co.  v.  Harrell,  161  Ind.  695,  63  L.R.A. 
465,  68  X.  E.  262,  holding  question  whether  employee  is  fellow  servant  or  vice- 
principal  determined  by  whether  he  represents  master  as  to  duties  master  cannot 
delegate. 

Cited  in  footnotes  to  Southern  Indiana  R.  Co.  v.  Harrell,  63  L.R.A.  460,  which 
holds  foreman  of  bridge  construction  gang  not  a  vice-principal  in  directing 
derrick  to  be  swung  toward  track  while  train  is  passing;  Illinois  S.  R.  Co.  v. 
Marshall,  66  L.R.A.  298,  which  holds  person  placed  by  railroad  company  in  charge 
of  operation  of  pile  driver  and  car  on  which  it  is  carried  with  discretion  to  de- 
termine when  to  remove  apparatus  from  main  track  to  avoid  passing  trains 
and  method  of  doing  so  and  authority  to  direct  acts  of  other  employees  in  ac- 
complishing the  purpose,  a  foreman  or  vice  principal. 

Cited  in  note   (23  L.R.A.  (N.S.)    302)   on  liability  of  master  for  injury  to  vice 
principal  by  negligence  of  servant. 
Who   are   fellow   servants. 

Cited  in  Brown  v.  People's  Gaslight  Co.  81  Vt.  484,  22  L.R.A.(N.S.)  740,  71 
Atl.  204,  holding  that  foreman  becomes  fellow  servant  of  laborers  in  making 
use  of  means  which  master  has  provided  to  render  working  place  safe;  Stewart 
v.  Stone  &  W.  Engineering  Corp.  44  Mont.  174,  119  Pac.  568,  on  signalman  in 
operation  of  steam  derrick  as  fellow  servant  of  other  workmen  engaged  in  its 
operation. 

Cited  in  footnotes  to  Norton  v.  Nadebok,  54  L.R.A.  842,  which  holds  one  op- 
erating a  body  maker  in  a  can  manufactory  not  fellow  servant  of  the  tender; 
Wellston  Coal  Co.  v.  Smith,  55  L.R.A.  99,  which  holds  mine  boss  authorized  to 
hire  and  discharge  employees  not  fellow  servant  of  miners  employed;  Swift  & 
Co.  v.  Bleise,  57  L.R.A.  147,  which  holds  negligent  act  of  foreman  in  ordering 
subject  workman  on  elevator  which  the  former  negligently  operates,  not  act  of 
fellow  servant;  Sroufe  v.  Moran  Bros.  Co.  58  L.R.A.  313,  which  holds  ship  car- 
penter acting  as  intermediary  in  transmitting  signals  from  foreman  to  those 
in  charge  of  winch  out  of  latter's  sight,  not  fellow  servant  of  carpenters  engaged 
in  fastening  cants  in  place;  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340, 
which  holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a 
coupling  not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coup- 
ling. 

Cited  in  notes  (20  L.R.A. (N.S.)  434)  on  section  foreman  as  fellow  servant  of 
members  of  crew  with  respect  to  operation  of  hand  car;  (30  L.R.A. (N.S.)  48) 
as  to  who  are  fellow  servants  of  linemen;  (48  L.  ed.  U.  S.  1007)  on  railway 
telegraph  operators  as  fellow  servants  of  railway  trainmen. 

54  L.  R.  A.  52,  MALTBIE  v.  BELDEN,  167  N.  Y.  307,  60  N.  E.  645. 

Ass ii in  iMl    risk. 

Cited  in  Reinersten  v.  Erie  R.  Co.  142  App.  Div.  35,  126  N.  Y.  Supp.  745, 
holding  that  railway  carpenter  employed  in  nailing  planks  between  tracks  in 
terminal  yards  assumed  risk  of  being  struck  by  passing  engine  when  he  knew 
he  was  not  guarded  by  watchman;  Drake  v.  Auburn  City  R.  Co.  173  N.  Y.  473, 
66  N.  E.  121,  which  holds  street  car  conductor  assumed  risk  of  coming  in  con- 
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tact  with  tree  near  track  where  he  had  made  over  two  hundred  trips;  Kline 
v.  Abraham,  178  N.  Y.  381,  70  X.  E.  923,  holding  clerk  in  dry  goods  store  assumed 
risk  of  slipping  on  marble  stairs;  Di  Pietro  v.  Empire  Portland  Cement  Co.  70 
App.  Div.  504,  75  N.  Y.  Supp.  275,  holding  servant  voluntarily  standing  on  scaf- 
folding, which  he  is  warned  is  defective,  in  order  to  assist  in  removing  belt, 
assumes  risk  of  injuries  thereby;  Field  v.  New  York  C.  &  H.  R.  R.  Co.  86  App 
Div.  151,  83  N.  Y.  Supp.  535,  which  holds  old  freight  conductor  assumed  risk 
of  operation  of  rule  requiring  train  crew  behind  to  be  on  guard  for  train  ahead 
while  passing  through  yards;  Vaughn  v.  Glen  Falls  Portland  Cement  Co.  lOc, 
App.  Div.  139,  93  N.  Y.  Supp.  979,  holding  experienced  employee  in  cement  fac- 
tory assumed  risk  of  injury  in  starting  cement  which  became  clogged  in  chute; 
James  v.  Cranford,  123  App.  Div.  560,  108  X.  Y.  Supp.  142,  holding  painter  en- 
gaged to  paint  elevated  railroad  and  furnished  with  metal  arrangement  assumes 
risk  of  its  contact  with  third  rail  when  he  knows  the  same  is  dangerous;  Kier 
man  v.  Eidlitz,  115  App.  Div.  143,  100  XT.  Y.  Supp.  731,  holding  refusal  to  sub- 
mit question  of  assumption  of  risk  to  jury,  error  where  servant  is  injured  by 
falling  down  unguarded  shaft  ai:d  absence  of  guards  is  obvious;  Thaney  v.  A, 
Friederick  &  Sons  Co.  44  Misc.  140,  89  N.  Y.  Supp.  787,  on  assumption  of  risk 
by  servant. 

Cited  in  note   (30  L.R.A.(N.S.)   440)   on  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command. 
Foremen  as   fellow   servants. 

Cited  in  Szotak  v.  Berwind-White  Coal  Min.  Co.  36  Misc.  107,  72  N.  Y.  Supp. 
647,  holding  under  statute  making  mine-foreman  and  miner  fellow  servants1, 
mine  operator  not  liable  for  injury  to  servant  crossing  dangerous  haulage  way 
after  servant  had  notified  mine  foreman  of  danger;  Tivnan  v.  Keahon,  117  App 
Div.  55,  101  X.  Y.  Supp.  1076  (dissenting  opinion),  on  when  foreman  and  servant 
are  fellow  servants. 

Distinguished  in  Braunberg  v.  Solomon,  102  App.  Div.  332,  92  N.  Y.  Supp.  506 
holding  under  employers'   liability  act   master  liable   for  negligence  of   foreman 
in  directing  servant  to  work  on  defective  table. 
Xegligence   in   attempting  to   save   employer's   property. 

Cited  in  note   (2  L.R.A. (N.S.)    956)   on  negligence  in  attempting  to  save  em 
ployer's  property. 
Doty   to   instruct   servant   as   to   danger   in    felling   trees. 

Cited  in  note  (2  L.R.A.(N.S.)  841)  on  duty  to  instruct  servant  as  to  dangei 
in  felling  trees. 

54  L.  R.  A.  62,  QUIGLEY  v.  LEVERING,  167  X.  Y.  58,  60  X.  E.  276. 
Master's  dnty  to  employ  competent  servants. 

Cited  in  Grams  v.  C.  Reiss  Coal  Co.  125  Wis.  9,  102  N.  W.  586,  holding  mast^ 
not  liable  for  injury  to  coal  heavers  caused  by  negligence  of  servants  in  charge 
of  rotary  derrick  used  in  transferring  coal;  Conyes  v.  Oceanic  Amusement  Co. 
202  N.  Y.  413,  95  N.  E.  801,  holding  that  servant  assumes  risks  attendant  upon, 
or  implied  from  nature  of  work,  such  as  arise  from  negligence  of  competent 
fellow  servant;  Galloway  v.  J.  W.  Turner  Improv.  Co.  148  Iowa,  103,  126  N.  W. 
1033,  holding  that  master  was  not  bound  to  warn  experienced  workman  em- 
ployed about  machine,  digging  sewer,  that  engineer  might  negligently  start 
machine  without  giving  signal. 
Liability  for  foreman's  acts. 

Cited  in  Vogel  v.  American  Bridge  Co.  180  N.  Y.  376,  70  L.R.A.  727,  73  N.  E. 
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1,    which    holds    servant   injured   by   breaking   of    defective    rope    which    foreman 
directed  him  to  use,  assumed  risk  of  foreman's  negligence. 
—  Fuilnre   to   furnish   safe   place  or   tools   for  work. 

Cited  in  Marshall  v.  Dalton  Paper  Mills,  82  Vt.  499,  24  L.R.A.(N.S.)  131,  74 
Atl.  108,  holding  master  liable  for  injuries  to  servant  on  running  board  caused 
by  accumulation  of  grease  thereon;  Hart  v.  Clinton,  115  App.  Div.  764,  100  N.  Y. 
Supp.  1092,  denying  city's  liability  for  injury  to  employee  from  falling  of  ladder 
leaning  against  cross  arm  of  electric  pole  where  such  ladders  were  generally 
used  and  cause  of  fall  not  shown;  Apati  v.  Delaware,  L.  &  W.  R.  Co.  64  App. 
Div.  518,  72  N.  Y.  Supp.  322,  denying  liability  of  railroad  company  for  loss  of 
eye  of  servant  while  using  hammer  and  chisel  in  cutting  rails  where  same  is  a 
reasonably  safe  method;  Vogel  v.  American  Bridge  Co.  88  App.  Div.  72,  84  N.  Y. 
Supp.  799  (dissenting  opinion),  on  assumption  of  risk  by  servant. 
Master's  duty  as  to  appliances. 

Cited  in  Lowman  v.  Pennsylvania  Steel  Co.  142  App.  Div.  892,  126  N.  Y.  Supp. 
1136  (dissenting  opinion),  on  duty  of  master  in  furnishing  appliances. 

Cited  in  note  (98  Am.  St.  Rep.  303)  on  delegation  of  master's  duty  as  to  ap- 
pliances. 

54  L.  R.  A.  78,  ILLINOIS  C.  R.  CO.  v.  JOSEY,  110  Ky.  342,  96  Am.  St.  Rep. 
455,  61  S.  W.  703. 

Fellow    s(>rv:m<s    of   section    111:111. 

Cited  in  Haworth  v.  Kansas  City  Southern  R.  Co.  94  Mo.  App.  224,  68  S.  W. 
Ill,  holding  section  foreman  not  fellow  servant  of  sectionman  in  stopping  hand 
car. 

Cited  in  note   (20  L.R.A.  (N.S.)   436)   on  section  foreman  as  fellow  servant  of 
members  of  crew  with  respect  to  operation  of  hand  car. 
"Who  are  vice-principals. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Foland,  174  Ind.  426/92  N.  E.  165, 
holding  that  superior  servant  cannot  be  held  to  be  vice-principal  in  giving  neg- 
ligent order  in  progress  of  changing  work. 

54  L.  R.  A.  85,  TEDFORD  v.     LOS  ANGELES  ELECTRIC  CO.  134  Cal.  76,  GO 

Pac.  76. 
Master's   duty  to  warn   servant   of  danger. 

Cited  in  Consolidated  Stone  Co  v.  Ellis,  46  Ind.  App.  87,  91  N.  E.  1095,  hold- 
ing that  failure  to  warn  servant  of  danger  in  accordance  with  promise  of  fore- 
man renders  master  liable  for  injury;  Hough  v.  Grants  Pass  New  Water  Light 
&  P.  Co.  41  Or.  541,  69  Pac.  655,  holding  master  liable  for  death  of  lineman  re- 
pairing dead  wires  under  supervision  of  manager  who  failed  to  notify  him  when 
current  was  turned  on;  Giaconini  v.  Pacific  Lumber  Co.  5  Cal.  App.  228,  89  Pac. 
1059,  holding  master  liable  for  injury  to  inexperienced  servant  attempting  to 
fix  defective  machine  where  he  failed  to  warn  him  of  danger;  Pigeon  v.  W.  P. 
Fuller  &  Co.  156  Cal.  699,  105  Pac.  976,  sustaining  master's  liability  for  lead 
poisoning  of  servant  where  master  failed  to  warn  servant  of  danger:  Bone  v 
Ophir  Silver  Min.  Co.  149  Cal.  294,  86  Pac.  685,  holding  duty  of  mine  owner  to 
inform  miner  of  existence  of  unexploded  charges  of  blasting  powder:  O'Connor 
v.  Golden  Gate  Woolen  Mfg.  Co.  135  Cal.  543,  87  Am.  St.  Rep.  127,  67  Pac.  966, 
holding  master  liable  for  injury  to  child  by  having  dress  caught  in  cogs  while 
sweeping  floor  near  machine  where  foreman  neglected  to  warn  her  of  danger; 
L.R.A.  Au.  Vol.  VI.— 7. 
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Galvin  v.  Pierce,  72  N.  H.  87,  54  Atl.  1014   (dissenting  opinion),  on  duty  of  mas- 
ter to  warn  servant  of  danger  connected  with  work. 

Annotation  cited  in  Brice-Nash  v.  Barton  Salt  Co.  79  Kan.  114,  19  L.R.A. 
(N.S.)  751,  131  Am.  St.  Rep.  284,  98  Pac.  768,  holding  owner  of  salt  mill  liable 
for  injury  to  servant  caused  by  failure  to  warn  him  of  danger  before  dislodging 
masses  of  salt;  Anderson  v.  Pittsburgh  Coal  Co.  108  Minn.  459,  26  L.R.A.  (N.S.) 
629,  122  N.  W.  794,  which  holds  failure  of  hatch  tender  to  give  customary  warn- 
ing to  coal  heaver  before"  lowering  bucket  injuring  coal  heaver  is  negligence  of 
vice-principal  and  not  fellow  servant. 

Cited  in  footnote  to  McLaine  v.  Head  &  D.  Company,  58  L.R.A.  462,  which 
denies  master's  duty  to  warn  workman  in  trench  before  dumping  dirt  in. 

Cited  in  note  (26  L.R.A.(N.S.)   629,  634,  637)   on  delegability  of  master's  duty 
to  instruct  or  warn  servants. 
Master's  liability  for  negligence  of  foreman  or  snperior. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Poland,  174  Ind.  426,  92  N.  E.  165, 
holding  that  negligent  direction  by  superior  servant  in  relation  to  detail  of 
work  does  not  necessarily  render  master  liable  for  injury;  Shea  v.  Pacific  Power 
Co.  145  Cal.  682,  79  Pac.  373,  holding  master  liable  for  death  of  fireman  caused 
by  negligence  of  engineer  in  failing  to  use  bursting  test  after  repair  of  boiler; 
Skelton  v.  Pacific  Lumber  Co.  140  Cal.  511,  74  Pac.  13,  holding  master  liable 
for  death  of  servant  caused  by  negligence  of  superintendent  ordering  engineer 
to  run  machinery  at  excessive  rate  of  speed  causing  it  to  break;  Morrison  v. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  101,  88  Pac.  998,  holding  railroad  com- 
pany liable  for  injuries  to  servant  on  work  train  caused  by  negligence  of  train- 
master in  permitting  his  train  to  be  run  contrary  to  orders;  McLaine  v.  Head 
&  D.  Co.  71  N.  H.  307,  58  L.R.A.  469,  93  Am.  St.  Rep.  522,  52  Atl.  545  (dissent- 
ing opinion),  on  liability  of  master  for  negligence  of  foreman. 

Annotation  cited  in  Maib  v.  ^Etna  Mill  &  Elevator  Co.  82  Kan.  667,  109   Pac. 
688,  holding  master  erecting  trestle  every  detail  of  which  is  superintended  by 
foreman,  liable  for  injury  to  roustabout  by  its  collapse. 
Fellow    servants. 

Annotation  cited  in  Poorman  Silver  Mines  v.  Devling,  34  Colo.  49,  81  Pac. 
252,  holding  mine  operator  not  liable  for  injuries  to  miner  from  unexploded 
blast  where  miner  was  engaged  with  others  in  sinking  temporary  winze:  Bed- 
ford Quarries  Co.  v.  Bough,  168  Ind.  689,  14  L.R.A. (N.S.)  425.  80  N.  E.  529,  on 
liability  of  master  for  negligence  of  fellow  servant. 

Cited  in  note  (30  L.R.A. (N.S.)  50)  as  to  who  are  fellow  servants  of  linemen. 
Assumption  of  risks. 

Cited  in  Chase  v.  Spartanburg  R.  Gas  &  Electric  Co.  64  S.  C.  215,  41  S.  E. 
899,  holding  that  servant  does  not  assume  risk  of  dangers  arising  from  unsafe 
methods  or  defective  machinery  unless  he  has  notice  thereof. 

54  L.  R.  A.  178,  GRIFFITH  v.  HOLMAN,  23  Wash.  347,  83  Am.  St.  Rep.  821, 

63  Pac.  239. 
What    waters  are  navigable. 

Followed  in  Dawson  v.  McMillan,  34  Wash.  274,  75  Pac.  807,  holding  arm  of 
Puget  Sound  used  by  boats  and  for  towing  logs  at  high  tide  is  navigable  even 
though  at  low  tide  it  cannot  be  so  used. 

Cited  in  Miller  v.  State,  124  Tenn.  300,  35  L.R.A. (N.S.)  409,  137  S.  W.  760, 
Ann.  Cas.  1912D,  1086,  holding  that  whether  fresh  water  stream  is  navigable  is 
always  question  of  fact;  Harrison  v.  Fite,  78  C.  C.  A.  447,  148  Fed.  784,  which 
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holds  lake  which  is  not  navigable  in  fact  and  on  one  side  of  which  runs  navigable 
stream,  not  navigable. 

Cited  in  footnote  to  Webster  v.  Harris,  59  L.R.A.  324,  which  holds  lake,  20 
miles  long,  7  miles  wide,  and  18  feet  deep  in  places,  not  navigable  where  covered 
\vith  trees,  snags,  etc. 

Cited  in  note   (126  Am.  St.  Rep.  714,  722,  724,  730)   oil  what  waters  are  navi- 
gable. 
Actions    to    almte    obstruction    of    navig-ation. 

Followed  in  Hulet  v.  Wishkah  Boom  Co.  54  Wash.  515,  132  Am.  St.  Rep.  1127, 
103  Pac.  814,  which  holds  riparian  owners  on  navigable  stream  using  same  for 
navigation  may  enjoin  obstruction  by  boom  company;  Dawson  v.  McMillan.  34 
Wash.  275,  75  Pac.  807,  holding  owner  of  timber  lands  who  uses  navigable  stream 
for  towing  logs  may  maintain  action  to  enjoin  obstruction  of  same. 

Cited  in  footnote  to  Reyburn  v.  Sawyer,  65  L.R.A.  931,  which  sustains  right 
of  owner  of  island  to  injunction  against  maintenance  of  fishing  nets  in  adjoin- 
ing waters  so  as  to  obstruct  navigation. 
Right  to  fish  in  navigable  waters. 

Cited  in  Hartman  v.  Tresise,  36  Colo.  151,  4  L.R.A.  (N.S.)  880,  84  Pac.  685, 
denying  right  of  public  to  fish  in  navigable  stream:  Com.  v.  Foster,  16  Pa, 
Dist.  R.  572,  denying  right  of  public  to  fish  in  non-navigable  stream. 

Cited  in  note  (131  Am.  St.  Rep.  753,  758)  on  law  of  fishing. 
Kig-ht  of  private  person  to  abate  public  nuisance. 

Cited  in  footnotes  to  State  v.  Stark,  54  L.R.A.  910,  which  denies  right  of  pri- 
vate person  to  abate  liquor  nuisance  without  process  of  law;  First  Nat.  Bank 
v.  Tyson,  59  L.R.A.  399,  which  sustains  abutting  owner's  right  to  injunction 
against  pillars  in  street  in  front  of  adjoining  lot. 

Cited  in  note  (124  Am.  St.  Rep.  605)  on  abatement  of  public  nuisance  by 
private  person  without  suit. 

54  L.  R.  A.   184,  ROBERTS  v.  SPOKANE  STREET  R.  CO.  23   Wash.   325,   63 

Pac.  506. 
Contributory  negligence  in  crossing-   street   rail-way   or  other   tracks. 

Cited  in  Morris  v.  Seattle,  R.  &  S.  R.  Co.  66  Wash.  696,  120  Pac.  534,  hold- 
ing that  question  of  contributory  negligence  in  crossing  street  car  track  with- 
out looking  and  listening  is  for  jury  where  team  might  have  cleared  track  if 
car  was  running  at  reasonable  rate  of  speed;  Traver  v.  Spokane  Street  R.  Co. 
25  Wash.  237,  65  Pac.  284,  holding  question  for  jury  whether  driver  injured  by 
driving  buggy  on  track  without  looking  and  listening  guilty  of  contributory 
negligence;  Niemyer  v.  Washington  Water  Power  Co.  45  Wash.  173,  88  Pac.  103, 
holding  question  for  jury  whether  driver  of  team  injured  in  crossing  street  car 
track  at  night  guilty  of  contributory  negligence  in  not  looking  moment  he  start- 
ed to  cross  tracks. 

Cited  in  footnotes  to  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.R.A. 
344,  which  holds  crossing  electric  railway  track  in  front  of  approaching  car 
not  negligence  if,  in  view  of  its  distance,  rate  of  speed,  and  other  circumstances, 
a  reasonably  prudent  man  would  undertake  to  cross;  Marden  v.  Portsmouth,  K. 
&  Y.  Street  Railway,  69  L.R.A.  300,  which  holds  failure  to  look  and  listen  be- 
fore crossing  a  street  car  track  at  public  crossing  not  negligence  per  se. 

Cited  in  note   (11  L.R.A.  (N.S.)    170)    on  what  acts  of  child  in  attempting  to 
cross  car  tracks  are  negligence  per  se. 
—  Pedestrians   crossing:    tracks. 

Cited  in  Richmond  v.  Tacoma  R.  &  Power  Co.  67  Wash.  458,  —  L.R.A. (N.S.) 
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— ,  122  Pac  351,  holding  that  contributory  negligence  of  pedestrian  in  crossing 
street  car  track  without  looking  or  listening  is  for  jury,  where  he  was  struck 
by  car  exceeding  speed  limit;  Helliesen  v.  Seattle  Electric  Co.  50  Wash.  282, 
]C5  Pac.  458,  which  holds  pedestrian  injured  by  crossing  street  railway  tracks 
at  night  guilty  of  contributory  negligence  as  matter  of  law  in  not  seeing  ap- 
proaching car  with  headlight  where  he  claimed  he  looked  before  crossing;  Per- 
jue  v.  Citizens'  Electric  Light  &  Gas  Co.  131  Iowa,  713,  109  X.  \V.  280,  refusing 
to  disturb  finding  of  jury  that  pedestrian  injured  in  crossing  street  railway 
track  not  guilty  of  contributory  negligence  where  flagrant  want  of  care  not 
shown;  Savior  v.  Union  Traction  Co.  40  Ind.  App.  38(5.  81  X.  E.  94,  holding 
question  for  jury,  whether  pedestrian  injured  while  crossing  street  railway  track- 
without  looking  is  guilty  of  contributory  negligence;  Burian  v.  Seattle  Electric 
Co.  26  Wash.  611,  67  Pac.  214,  holding  question  for  jury,  whether  pedestrian  in- 
jured while  crossing  street  railway  track  without  looking  or  listening  is  guiltj 
of  contributory  negligence;  dissenting  opinions  in  Ames  v.  Waterloo  &  Cedai 
Falls  R.  T.  Co.  120  Iowa,  661,  94  N.  W.  1113;  Indianapolis  Street  R.  Co.  v, 
Tenner,  32  Ind.  App.  323,  67  X.  E.  1044, — on  whether  question  of  one  cross' 
ing  street  car  track  without  looking  or  listening  is  guilty  of  contributory  neglL 
gence  is  for  jury. 
Xegligent  operation  of  car  as  jnry  question. 

Cited  in  Indianapolis  Street  R.  Co.  v.  Bolin,  39  Ind.  App.  177,  78  X.  E.  210, 
holding  question  for  jury,  whether  street  car  was  running  at  dangerous  rate  of 
speed  when  accident  occurred;  Chicago  City  R.  Co.  v.  Tuohy,  196  111.  416,  58 
L.R.A.  272,  63  N.  E.  997,  holding  question  for  jury,  whether  motorman  negli- 
gent in  running  car  into  five  year  old  child  between  stops;  Atherton  v.  Tacoma 
R.  &  Power  Co.  30  Wash.  403,  71  Pac.  39,  holding  question  for  jury  whether 
running  of  car  at  less  than  speed  limit  resulting  in  collision  was  negligence; 
Boyer  v.  Northern  P.  Coal  Co.  27  Wash.  711,  68  Pac.  348,  holding  question  foi 
jury,  whether  inexperienced  boy  injured  by  getting  in  between  two  cars  in  coaJ 
mine  without  being  warned  of  danger  is  guilty  of  contributory  negligence. 
JVegHg-ence  in  operating  car  as  proximate  cause. 

Cited  in  Moore  v.  St.  Louis  Transit  Co.  95  Mo.  App.  738,  75  S.  W.  699,  holding 
failure  of  motorman  to  stop  car  when  he  had  time  to  do  so  and  not  neglect  ol 
pedestrian  to  look  both  ways,  proximate  cause  of  injury  to  pedestrian  crossing 
track. 
Contributory   negligence. 

Cited  in  McLeod  v.  Spokane,  26  Wash.  351,  67  Pac.  74,  holding  instruction 
defining  contributory  negligence  to  be  ''any  negligence  upon  part  of  person  in- 
jured which  proximately  or  naturally  contributed  to  his  injury."  proper;  Tib- 
bits  v.  Spokane,  64  Wash.  574,  117  Pac.  397,  "holding  that  question  whether  boys 
from  9  to  13  years  of  age  were  incapable  of  contributory  negligence  in  picking 
up  dynamite  caps  is  for  jury. 

54  L.  R.  A.  190,  XEW  WHATOOM  v.  FAIRHAVKX  LAND  CO.  24   Wash.  493, 

64  Pac.   735. 
Rig-hts  of  riparian   owners  and   pn1>lic. 

Followed  in  Madson  v.  Spokane  Valley  Land  &  Water  Co.  40  Wash.  419  8 
L.R.A. (N.S.)  260,  82  Pac.  718,  which  holds  vested  rights  of  littorai  owmr  upon 
navigable  waters  under  grant  made  prior  to  adoption  of  constitution  cannot  be 
divested  except  by  eminent  domain. 

Cited  in  Still  v.  Palouse  Irrig.  &  Power  Co.  64  Wash.  609,  117  Pac.  466,  hold- 
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ing  that  lower  riparian  owner  can  restrain  upper  owner  from  impounding  flood 
waters  of  stream,  and  releasing  them  during  summer  months  to  his  damage, 
where  such  waters  are  not  extraordinary,  but  usual  and  natural  condition; 
Dawson  v.  McMillan,  34  Wash.  27-3,  75  Pac.  807,  sustaining  injunction  restrain- 
ing obstruction  of  navigable  stream  by  one  acquiring  title  from  state  at  suit 
ot  riparian  owners  damaged  thereby;  Monroe  Mill  Co.  v.  Menzel,  35  Wash.  496, 
i"0  L.R.A.  279,  102  Am.  St.  Rep.  905,  77  Pac.  813,  which  holds  injunction  will 
issue  restraining"  maintenance  of  dam  on  navigable  stream  and  release  of  water 
at  irregular  intervals  causing  it  to  overflow  lower  proprietor's  land;  State  ex 
rel.  Burrows  v.  Superior  Ct.  48  Wash.  282,  17  L.R.A.  (N.S.)  1009,  125  Am.  St. 
Rep.  927,  93  Pac.  423,  which  holds  riparian  rights  are  subject  to  condemnation 
ior  public  use;  Kalama  Electric  Light  &  P.  Co.  v.  Kalama  Driving  Co.  48  Wash. 
616,  22  L.R.A.  (X.S.)  643,  125  Am.  St.  Rep.  948,  94  Pac.  469,  on  rights  of  ri- 
parian owners  to  flow  of  water. 

Cited  in  footnote  to  Canton  v.  Shock,  58  L.R.A.  637,  which  holds  city  liable 
to  lower  proprietor  for  furnishing  water  to  outside  persons,  or  for  transporta- 
tion, or  unreasonable  amount  to  manufacturers. 

Cited  in  notes    (17  L.R.A.  (N.S.)    1008)    on  power  to  condemn  riparian  rights 
apart  from  land  to  which  appurtenant;   (37  L.R.A. (N.S.)  313)  on  right  of  govern- 
ment to  divert  water  without  compensation  to  riparian  owner. 
Ownership  of  1»«-«1  and  shore  of  navigable  waters. 

Cited  in  McGilvra  v.  Ross,  161  Fed.  400,  holding  under  constitution  of  State 
of  Washington,  state  owns  shores  and  beds  of  navigable  waters  up  to  high 
water  mark. 

Cited  in  note    (6  L.R.A. (N.S.)    257)    on  effect  of  constitutional  provision  as- 
serting title  to  navigable  water  upon  vested  riparian  rights. 
Court's  authority  as   to   interference  with   ripurian   rig-hts. 

Cited  in  State  ex  rel.  Burrows  Y-  Superior  Ct.  43  Wash.  228,  86  Pac.  632, 
denying  prohibition  restraining  trial  court  from  suspending  permanent  injunc- 
tion restraining  flushing  of  navigable  stream  pending  appeal;  Everett  Water 
Co.  v.  Powers,  37  Wash.  156,  79  Pac.  617,  sustaining  granting  of  temporary  in- 
junction pending  condemnation  proceedings  restraining  landowner's  interference 
with  water  company's  departure  from  granted  right  of  way;  Seattle  Transfer 
Co.  v.  Seattle,  27  Wash.  527,  68  Pac.  90,  on  relief  court  will  grant  for  depriva- 
tion of  vested  rights  by  municipal  corporation  where  rights  of  public  effected. 
Condemnation  for  eminent  domain  after  taking 

Cited  in  Ingleside  Mfg.  Co.  v.  Charleston  Light  &  Water  Co.  76  S.  C.  100, 
5f>  S.  E.  664,  holding  corporation  authorized  to  condemn  lands  entering  upon  land 
xvithout  doing  so  may  condemn  after  entry. 

54  L.  R.  A.  199,  W ATKINS  v.  DORRIS,  24  Wash.  636,  64  Pac.  840. 
What    waters  are  navigable. 

I  ited  in  State  ex  rel.  United  Tanners'  Timber  Co.  v.  Superior  Ct.  60  Wash. 
19(5,  110  Pac.  1017,  holding  that  stream  which  during  naturally  recurring  fresh- 
ets is  navigable  for  floating  logs  is  public  highway  for  that  purpose;  Dawson 
v.  McMillan,  34  Wash.  274,  75  Pac.  807,  holding  channel  in  slough  forming 
arm  of  Puget  Sound  which  at  high  tide  is  used  for  boats  and  logs,  is  navigable; 
Monroe  Mill  Co.  v.  Menzel,  35  Wash.  494,  70  L.R.A.  278,  102  Am.  St.  Rep.  905, 
77  Pac.  813,  which  holds  stream  used  for  floating  shingle  bolts  most  of  time, 
navigable;  Kalez  v.  Spokane  Valley  Land  &  Water  Co.  42  Wash.  48,  84  Pac. 
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395,  which   holds  lake  with   average  depth   of  sixteen   feet  on   which  are   many 
pleasure  boats,  navigable. 

Cited  in  note   (126  Am.  St.  Rep.  717,  727)    on  what  waters  are  navigable. 
Injunction    to   protect    riparian   rights. 

Cited  in  Garth  Lumber  &  Shingle  Co.  v.  Johnson,  151  Mich.  209,  123  Am. 
St.  Rep.  262,  115  N.  W.  52,  dismissing  temporary  injunction  restraining  ripari- 
an owner  from  interfering  with  trespasser's  obstruction  of  navigable  stream ; 
Kalama  Electric  Light  &  P.  Co.  v.  Kalama  Driving  Co.  48  Wash.  615,  22  L.R.A. 
(N.S.)  643,  125  Am.  St.  Rep.  948,  94  Pac.  469,  sustaining  injunction  at  instance 
of  riparian  owner  on  navigable  stream  restraining  log  driving  company  from 
retarding  flow  and  creating  artificial  freshets. 
Ownership  of  bed  and  shore  of  navigable  waters. 

Cited  in  McGilvra  v.  Ross,  161  Fed.  400,  holding  under  constitution  of  State 
of  Washington,  state  owns  shores  and  beds  of  navigable  waters  up  to  high  water 
mark. 

Cited  in  footnote  to  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  61  L.R.A. 
937,  which  holds  title  to  land  under  tide  waters  vested  in,  and  grantable  by, 
state. 

Cited   in   note    (24   L.R.A.  (N.S.)    1241,    1243)    on   government   grant   bounded 
by  nontidal,  navigable  river  as  carrying  title  to  land  thereunder. 
Use   of  private   stream   by   public. 

Cited  in  People  ex  rel.  Deneen  v.  Economy  Light  &  P.  Co.   241   111.  330,  89 
N.  E.  760,  denying  power  of  state  to  declare  non-navigable  stream  navigable  with- 
out compensation  to  riparian  owner. 
Kijerht   to   improve   navigability   of  stream. 

Cited  in  note  (67  L.R.A.  846)  on  the  right  to  improve  navigability  of  stream. 
Liability  for  injury  to  banks  in  navigation  of  streams. 

Cited  in  note  (64  L.R.A.  986)  on  liability  for  injuries  to  banks  caused  by 
attempted  exercise  of  rights  of  navigation. 

54  L.  R.  A.  204,  TROWBRIDGE  v.  SPINNING,  23  Wash.  48,  83  Am.  St.  Rep. 

806,  62  Pac.  125. 
Effect  of  foreign  judgments. 

Cited  in  Clark  v.  Eltinge,  38  Wash.  382,  107  Am.  St.  Rop.  858,  80  Pac.  556, 
holding  decree  of  foreclosure  of  mortgage  rendered  by  court  of  general  juris- 
diction in  sister  state  and  regular  on  its  face  conclusive  as  to  fact  of  foreclos- 
ure. 

Distinguished  in  Fall  v.  Fall,  75  Neb.  125,  121  Am.  St.  Rep.  7G7,  113  N.  W. 
175,  holding  provision  of  federal  constitution  as  to  giving  full  faith  and  credit 
to  foreign  judgments  does  not  prevent  state  court  from  questioning  jurisdiction 
of  court  of  sister  state. 
Divorce  decrees. 

Cited  in  Rogers  v.  Rogers,  46  Ind.  App.  510,  89  N.  E.  901,  holding  that  di- 
vorce decree  in  another  state  authorizing  judgments  for  alimony  "as  court  deems 
just  and  equitable"  constitutes  judgment  for  payment  of  money  and  is  entitled  to 
full  faith  and  credit;  Dormitzer  v.  German  Sav.  &  Loan  Soc.  23  Wash.  194, 
62  Pac.  862,  holding  decree  of  divorce  rendered  in  another  state  may  be  collat- 
e-ally  attacked  and  declared  void  for  want  of  jurisdiction  of  court  granting  de- 
cree. 

Cited  in  note  (9  L.R.A.  (N.S.)  1169)  on  action  to  recover  alimony  accruing 
under  decree  in  another  state. 
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Finality  of  decree  for  alimony. 

Cited  in  Wells  v.  Wells,  209  Mass.  288,  35  L.R.A. (N.S.)  562,  95  N.  E.  845, 
to  the  point  that  order  for  payment  of  alimony  is  not  final  order  for  payment 
of  fixed  sum;  Ulman  v.  Ulman,  148  Mich.  356,  111  N.  W.  1072,  which  holds 
statute  giving  court  granting  decree  for  alimony  power  to  modify  it  does  not 
rtnder  decree  unenforceable  in  other  court  as  not  being  final. 

Distinguished  in  Hunt  v.  Monroe,  32  Utah,  437,  11   L.K.A.  (N.S.)   252,  91    Pac. 
269,   holding   decree   for   alimony   payable    in    instalments   in   future  will   not   be 
enforced  in  foreign  state  as  not  being  a  final  decree. 
Garnishment  of.  property  In  safe-deposit   box. 

Cited  in  Washington  Loan  &  T.  Co.  v.  Susquehanna  Coal  Co.  26  App.  D.  C. 
135,  holding  property  deposited  in  safe  deposit  vault  of  trust  company   subject 
to  garnishment. 
Judicial    notice    of    foreign    laws. 

Cited  in  note  (67  L.R.A.  36)   on  judicial  notice  of  laws  of  other  states. 
Nature  of  decree  for  alimony. 

Cited  in  note  (102  Am.  St.  Rep.  702)   on  nature  of  decree  for  alimony. 

54   L.   R.  A.   212,   NORTHWESTERN  LUMBER   CO.  v.   CHEHALIS   COUNTY, 
25  Wash.  95,  87  Am.  St.  Rep.  747,  64  Pac.  909. 

Followed  without  discussion  in  North  Western  Lumber  Co.  v.  Chehalis  County, 
25  Wash.  672,  66  Pac.  1087. 
Taxable    situs    of    ships. 

Cited  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  309,  49  L.  ed.  1063, 
25  Sup.  Ct.  Rep.  686,  3  Ann.  Cas.  1100,  holding  vessel  engaged  in  interstate 
commerce  wholly  within  one  state  properly  taxable  there  although  registered 
in  another  state;  North  American  Dredging  Co.  v.  Taylor,  56  Wash.  568,  29 
L.R.A. (N.S.)  108,  106  Pac.  162,  holding  steam  dredger  used  for  two  years  in 
state  properly  taxable  there  although  owner  lives  in  another  state;  Gromer  v. 
Standard  Dredging  Co.  224  U.  S.  380,  56  L.  ed.  809,  32  Sup.  Ct.  Rep.  499  (dis- 
senting opinion),  on  situs  of  tangible  personal  property  for  purpose  of  taxa- 
tion when  temporarily  within  taxing  jurisdiction. 

Cited  in  note  (29  L.R.A. (N.S.)   106)   as  to  where  ships  are  taxable. 
Collateral  attack  on  right  to  public  office. 

Cited  in  State  ex  rel.  Murhard  Estate  Co.   v.  Superior  Ct.  49  Wash.  394,  95 
Pac.  488,  which  holds  appointment  of  deputy  county  engineer  cannot  be  collat- 
<  rally  attacked  in  action  attacking  his  report  as  to  proposed  road. 
Injunction    against    collection    of    taxes. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.R.A.   150, 
which   denies    right   to   restrain   city    from    enforcing   tax    against   property    on 
which   money   loaned   in   reliance   on   treasurer's   mistaken   marking  of   taxes   as 
paid. 
Taxation  of  property  in  different  states  as  double. 

Cited  in  note  (15  L.R.A. (N.S.)  143)  on  taxation  of  property  in  different  states 
as  double. 

54  L.  R.  A.  215,  HOGG     v.  HARTLEY,  48  W.  Va.  339,  86  Am.  St.  Rep.  39,  37 

S.  E.  578. 
Statute   of  limitations   against  judgments. 

Cited  in  footnote  to  Citizens'  Nat.  Bank  v.  Lucas,  56  L.R.A.  812,  which  holds 
that  limitation  runs  against  action  on  judgment  from  time  of  rendition. 
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Cited   in   note    (133   Am.   St.   Rep.    70)    on   effect   of   statute  of   limitations   on 
judgments  and  executions  and  proceedings  for  their  enforcement. 
Suspension  of  limitations  during-  absence  from   state. 

Cited  in  footnote  to  George  v.  Butler,  57  L.  R.  A.  393,  which  sustains  right  of 
grantee  of  mortgaged  premises  to  plead  limitations  against  foreclosure,  though 
debt  not  barred  as  to  mortgagor  because  of  absence  from  state. 

Cited  in  note  (25  L.R.A.  (N.S.)  27)  on  applicability  to  nonresidents  of  pro- 
vision suspending  limitations  until  "return"  of  absent  defendant. 

54  L.  R.  A.  217,  GRAY  v.  BALTIMORE  BLDG.  &  L.  ASSO.  48  \V.  Va.  104,  37 

S.  E.  533. 
I  sin-ions   building'  and   loan   contracts. 

Approved  in  Irving  v.  Iron  Belt  Bldg.  &  L.  Asso.  63  W.  Va.  337,  61  S.  E.  325; 
Miller  v.  Prudential  Banking  &  T.  Co.  63  W.  Va.  112,  59  S.  E.  977;  Mi  Her  v. 
Monumental  Sav.  &  L.  Asso.  57  W.  Va.  446,  50  S.  E.  533;  Harper  v.  Middle 
States  Loan  Bldg.  &  C'onstr.  Co.  55  W.  Va.  159,  46  S.  E.  817,  2  Ann.  Cas.  42; 
Prince  v.  Holston  Nat.  Bldg.  &  L.  Asso.  55  W.  Va.  25,  46  S.  E.  70S;  Snyder  v. 
Middle  States  Loan  Bldg.  &  Constr.  Co.  52  W.  Va.  658,  44  S.  E.  250;  McConnell 
v.  Cox,  50  W.  Va.  471,  40  S.  E.  349;  Floyd  v.  National  Loan  &  Invest.  Co.  49 
W.  Va.  342,  54  L.R.A.  543,  87  Am.  St.  Rep.  805,  38  S.  E.  653;  First  Nat.  Bank 
v.  Handley,  48  W.  Va.  698,  37  S.  E.  536,— holding  contract  of  building  and  loan 
association  usurious  which  provides  for  payment  of  percentage  at  fixed  periods 
for  an  indefinite  time  in  addition  to  interest  charged. 

Cited  in  Burkheimer  v.  National  Mut.  Bldg.  &  L.  Asso.  59  W.  Va.  211,  4 
L.R.A.  (N.S.)  1049,  53  S.  E.  372;  Washington  Bldg.  &  L.  Asso.  v.  Westfall,  55 
W.  Va.  312,  47  S.  E.  74, — on  validity  of  contract  with  building  association  pro- 
viding for  payment  of  percentage  for  indefinite  period  in  addition  to  interest. 

Cited  in  footnotes  to  Pacific  Sav.  Loan  &  Bldg.  Co.  v.  Hill,  56  L.R.A.  164, 
which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on  same,  de- 
vice to  cover  usury;  Washington  Nat.  Bldg.  &  Loan  Asso.  v.  Stanley,  58  L.R.A. 
816,  which  holds  unauthorized,  exaction  by  loan  association  of  monthly  premium 
which,  with  interest,  exceeds  legal  rate. 

Distinguished  in  Brown  v.  Rockey,  60  W.  Va.  271,  54  S.  E.  343:  Tahancy  v. 
Washington  Nat.  Bldg.  &  L.  Asso.  59  W.  Va.  298,  53  S.  E.  791, — holding  contract 
of  building-  association  not  usurious  which  provides  for  payment  of  fixed  sum 
in  definite  number  of  payments;  Thompson  v.  National  Mut.  Bldg.  &  L.  Asso. 
57  W.  Va.  559,  50  S.  E.  756,  holding  contract  with  building  association  not 
usurious  where  premium  is  fixed  by  charter  and  by-laws  for  monthly  payments 
for  definite  number  of  years. 
Reformation  of  contract  by  court  of  equity. 

Cited  in  Null  v.  Elliott,  52  W.  Va.  232,  43  S.  E.  173,  on  right  of  court  of 
equity  to  reform  contract. 

54  L.  R.  A.  220,  JOHNSON  v.  WILLIAMS,  111  Ky.  289,  98  Am.  St.  Rep.  416, 

63  S.  W.  759. 
Liability  on  official   bond. 

Cited  in  McGovern  v.  Rectamus,  32  Ky.  L.  Rep.  365,  14  L.R.A. (N.S.)  381,  105 
S.  W.  965,  which  holds  action  against  surety  on  official  bond  accrues  at  same 
time  as  against  principal. 

Cited  in  note  (91  Am.  St.  Rep.  529,  540,  541)  on  acts  for  which  sureties  on 
official  bonds  are  liable. 
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—  Sheriff's    or    pence    officer's    bond. 

Cited  in  Connelly  v.  American  Bonding  &  T.  Co.  313  Ky.  908,  69  S.  W.  959, 
holding  under  statute  policeman's  bond  that  he  will  perform  his  duties  covers 
unnecessary  and  illegal  arrest  by  him;  Martin  v.  Smith,  136  Ky.  806,  29  L.R.A. 
(N.S.)  464,  ]25  S.  W.  249,  holding  marshal  and  surety  liable  on  official  bond 
for  killing  of  bystander  in  making  an  arrest  where  killing  was  unnecessary  to 
prevent  assault  or  death;  Trowbarger  v.  United  States  Fidelity  &  Guaranty  Co. 
126  Ky.  125,  11  L.R.A. (^.S.)  7G2,  128  Am.  St.  Rep.  274,  102  S.  W.  873,  hold- 
ing bonding  company  liable  on  town  marshal's  bond  for  malicious  killing  of 
person  arrested  for  misdemeanor;  Wieters  v.  May,  71  S.  C.  16,  50  S.  E.  547, 
holding  constable  under  dispensary  law  and  his  bondsmen  liable  on  bond  for 
execution  of  his  authority  in  illegal  manner;  Moore  v.  Lindsay,  31  Tex.  Civ. 
App.  14,  71  S.  W.  298,  holding  sureties  on  bond  of  constable  killing  party 
named  in  warrant  in  making  arrest,  liable  where  constable  is  rendered  liable 
for  damages  under  statute  for  tortious  killing. 

Cited  in  footnote  to  Feller  v.  Gates,  56  L.R.A.  849,  which  denies  liability  on 
bond  for  return  of  money  taken  by  constable  from  execution  defendant  to  stay 
execution  pending  appeal. 

Cited  in  notes  (11  L.R.A.  (N.S.)  761,  on  liability  of  sureties  of  peace  officer  for 
death  due  to  act  or  default  of  officer  or  deputy;  (12  L.R.A. (N.S.)  1019,  1020) 
on  liability  of  officer  for  deputy's  tort  in  making  arrest;  (29  L.R.A.  (N.S. )  463) 
on  liability  of  sureties  for  peace  officer's  killing  or  injuring  one  person  in  execu- 
tion of  criminal  process  against  another;  (33  L.R.A. (N.S.)  277)  on  liability  of 
sureties  on  officer's  bond  for  illegal  arrest. 

54  L.  R.  A.  222,  Re  TOLLETT,  46  C.  C.  A.  11,  3  N.  B.  N.  Rep.  454,  106  Fed. 

866. 
Exempt    property    in    bankruptcy    proceeding's. 

Cited  in  Bashinski  v.  Talbott,  56  C.  C.  A.  241,  119  Fed.  340,  upholding 
right  of  bankrupt  to  claim  statutory  exemption  of  proceeds  of  judgment  as- 
signed to  trustee  for  benefit  of  creditors  where  same  was  paid  to  trustee  by 
order  of  court  after  adjudication  in  bankruptcy  and  where  assignee  made  no 
claim  thereto;  Re  Coddington,  126  Fed.  892,  upholding  right  of  bankrupt  to 
claim  statutory  exemption  proceeds  of  sale  of  goods  which  in  meantime  were 
sold  as  perishable;  Re  Irwin,  177  Fed.  285,  39  Pittsb.  L.  J.  N.  S.  407,  upholding 
right  of  bankrupt  claiming  as  exempt  property  of  less  value  than  slllowed  by 
statute  to  amend  such  schedule  and  claim  newly  discovered  property  as  exempt 
not  exceeding  statutory  amount;  Re  Falconer,  49  C.  C.  A.  50,  110  Fed.  115,  up- 
holding right  of  bankrupt  claiming  as  exempt  property  of  less  value  than  al- 
lowed by  statute  to  amend  such  schedule  and  claim  as  exempt  money  subsequent- 
ly surrendered  to  trustee  by  creditor  not  exceeding  statutory  exemption. 

—  Voidable  conveyances. 

Cited  in  Re  Bailey,  176  Fed.  992,  holding  mortgage  on  bankrupt's  homestead 
and  nonexempt  property  voidable  by  mortgagor's  trustee  in  bankruptcy  only  as  to 
nonexempt  property. 
\Vhnt  constitutes  "preference." 

.  Cited  in  Mills  v.  J.  H.  Fisher  &  Co.  16  L.R.A. (N.S.)  659,  87  C.  C.  A.  77, 
159  Fed.  900,  holding  application  of  whole  separate  estate  of  partner  to  pay- 
ment of  partnerships  debt  constitutes  preference  within  meaning  of  bankruptcy 
act. 
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54  L.  R.  A.  225,  LIFE  INS.  CLEARING  CO.  v.  O'NEILL,  45  C.  C.  A.  641,  106 

Fed.  800. 
Insurable   interest. 

Cited  in  Farmers  &  T.  Bank  v.  Johnson,  118  Iowa,  284,  91  X.  W.  1074,  which 
holds  daughter  has  insurable  interest  in  life  of  father. 

Annotation  cited  in  Mechanics  Nat.  Bank  v.  Comins,  72  N.  H.  16,  101  Am. 
St.  Rep.  650,  55  Atl.  191,  which  holds  stockholder  of  corporation  may  have  in- 
surable interest  in  life  of  manager  thereof. 

Cited  in  footnote  to  Lavigne  v.  Ligue  des  Patriots,  54  L.R.A.  814,  which  holds 
illegitimate  child  not  child  of  father  so  as  to  be  proper  beneiidary  in  certificate 
of  insurance  on  his  life. 

Cited  in  notes  (19  L.R.A.  (N.S.)  233)  on  insurable  interest  of  adult  child  in 
life  of  parent. 

54  L.   R.  A.  230,  NEWTON  v.  THE  CARRIE  L.  TYLER,  45  C.  C.  A.  374,  106 

Fed.    422. 
Regulation  of  pilotagre. 

Cited  in  St.  George  v.  Hardie,  147  N.  C.  94,  60  S.  E.  920,  sustaining  validity 
of  statute  providing  for  payment  of  same  fee  to  pilot  whose  services  were 
tendered  and  refused  as  if  accepted;  The  Queen,  184  Fed.  539,  holding  that  duly 
registered  American  steamer  in  making  voyages  between  Puget  Sound  and  San 
Francisco,  although  touching  foreign  port,  cannot  be  compelled  to  pay  state 
pilotage  fees. 
Liability  of  tug'  for  injury  to  tow. 

Cited  in  The  W.  G.  Mason,  74  C.  C.  A.  83,  142  Fed.  918,  holding  where  two 
tugs  belonging  to  same  owner  were  tov.'ing  steamboat  and  became  stranded 
through  fault  of  leading  tug,  rear  tug  not  liable  in  reru;  The  Anthracite,  102  Fed. 
387,  on  liability  of  tugs  for  accident  to  vessel  being  towed. 

54  L.  R.  A.  240,  SOUTHERN  P.  CO.  v.  TARIN,  47  C.  C.  A.  648,  108  Fed.  734. 

54  L.  R,  A.  242,  DODGE  v.  MISSION  TWP.  46  C.  C.  A.  661,  107  Fed.  827. 
Taxation  for  private  purposes. 

Cited  in  Collier  Shovel  &  Stamping  Co.  v.  Washington,  38  ind.  App.  374,  7<i 
N.  E.  122,  denying  right  of  municipality  to  levy  taxes  for  purpose  of  aiding  in- 
dustries established  in  its  limits;  First  State  Bank  v.  Shallenberger,  172  Fed. 
1003,  holding  statute  requiring  persons  engaging  in  banking  business  to  do  so 
through  agency  of  corporation  and  requiring  compulsory  payment  to  fund  for 
guaranty  of  deposits,  void;  Larabee  v.  Dolley,  175  Fed.  391,  denying  validity 
of  statute  requiring  banks  to  make  regular  payment  to  fund  for  purpose  of 
protecting  deposits  of  insolvent  bank. 
Public  and  private  purposes. 

Cited  in  Kearney  v.  Woodruff,  53  C.  C.  A.  117,  115  Fed.  94,  holding  fact  that 
prjvate  owners  are  primarily  benefited  by  construction  of  canal  doe's  not  invali- 
date statute  declaring  construction  of  canals  to  be  public  improvement;  Opinion 
of  Justices,  204  Mass.  612,  27  L.R.A. (N.S.)  485,  91  N.  E.  405,  denying  power 
of  legislature  to  authorize  city  to  exercise  power  of  eminent  domain  to  con- 
demn land  adjacent  to  proposed  thoroughfare  for  purpose  of  leasing  or  selling 
to  manufacturers;  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  'Minn. 
436,  5  L.R.A.(X.S.)  642,  107  N.  W.  405,  7  Ann.  Cas.  1182,  denying  right  of 
power  company  to  condemn  property  partly  for  public  purpose  and  partly  for 
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private  purpose;  Oxnard  Beet  Sugar  Co.  v.  State,  73  Neb.  68,  105  N.  W.  716, 
denying  validity  of  statute  offering  bounty  for  manufacture  of  sugar  and  chicory 
within  state. 

Cited  in  note  (22  L.R.A.(N.S.)  30)  on  limitation  of  power  of  eminent  domain 
to  taking  of  property  for  public  purpose. 

54  L.R.A.  247,.  KAUFFMAN  v.  RAEDER,  47  C.  C.  A.  278,  108  Fed.  J71. 

Reaffirmed  on  second  writ  of  error,  58  C.  C.  A.  680,  123  Fed.  1006. 
Rescission    of    partly    executed    contract. 

Cited  in  J.  \Y.  Ellison  Son  &  Co.  v.  Flat  Top  Grocery  Co.  69  W.  Va.  386, 
;',8  L.R.A.(N.S.)  546,  71  S.  E.  391,  holding  that  purchaser  of  hay  to  be  de- 
livered in  instalments  cannot  rescind  for  defect  of  quality  after  contract  is 
partially  executed  but  must  recoup  from  purchase  money  or  sue  for  damages: 
Lang-head  v.  H.  C.  Frick  Coke  Co.  28  Pa.  Co.  Ct.  106,  holding  that  before  one 
party  can  rescind  he  must  place  the  other  in  statu  quo  and  a  party  cannot  re- 
scind and  retain  the  benefits  under  the  contract;  Roberts  v.  Braffett,  33  Utah, 
91,  92  Pac.  780,  on  rescission  of  partially  performed  contracts. 

Cited  in  note  (21  L.R.A.(N.S.)  692)  on  right  to  rescind  or  abandon  because  of 
1  allure  or  inability  of  other  party  to  perform  within  time  designated,  where 
time  not  of  essence  of  contract. 

Distinguished  in  Pacific  Export  Co.  v.  North  Pacific  Lumber  Co.  46  Or.  204,  80 
Pac.   105,   holding   totally  unexecuted  contract  may  be  rescinded   for  failure  of 
other  party  to  perform. 
Recovery   on    substantially    or    partly    performed    contract. 

Cited  in  St.  Charles  v.  Stookey,  85  C.  C.  A.  494,  154  Fed.  776,  holding  con- 
tractor substantially  performing  his  contract  may  maintain  action  for  contract 
price;  Springfield  Seed  Co.  v.  Walt,  94  Mo.  App.  86,  67  S.  VV.  938,  holding  plain- 
tiff in  action  to  recover  on  contract  to  buy  seeds  not  bound  to  prove  performance 
of  provision  of  contract  giving  defendant  exclusive  right  to  sell  in  certain  terri- 
tory: Wood  v.  Casserleigh,  30  Colo.  293,  97  Am.  St.  Rep.  138,  71  Pac.  360, 
holding  fact  that  party  to  contract  agreeing  to  furnish  evidence,  pay  costs  and 
prosecute  suit  in  consideration  of  interest  in  judgment  did  not  advance  all  costs 
is  no  defense  to  action  to  enforce  such  contract;  Harris  v.  Faris-Kesl  Constr. 
Co.  13  Idaho,  224,  89  Pac.  760,  which  holds  failure  to  deliver  lumber  in  ac- 
cordance with  contract  without  fault  does  not  constitute  breach  of  entire  con- 
tract; Neenan  v.  Otis  Elevator  Co.  180  Fed.  1000,  holding  failure  of  assignee  of 
patent  to  put  apparatiis  to  practical  use  not  ground  for  rescission  of  contract 
of  assignment  where  any  use  would  have  satisfied  agreement;  Comptograph  Co. 
v.  Burroughs  Adding  Mach.  Co.  175  Fed.  798,  holding  fact  that  licensee  of  patent 
right,  which  contract  had  been  fully  performed,  filed  brief  for  defendant  in  ac- 
tion by  licensor  for  infringement  no  ground  for  cancellation  of  license. 
Independent  and  dependent  covenants. 

Cited  in  Susswein  v.  Pennsylvania  Steel  Co.  184  Fed.  105,  holding  that  failure 
of  lessor  to  make  certain  payments  upon  lessee's  making  certain  improvements 
upon  the  premises  and  upon  adjoining  land  was  no  excuse  for  failure  of  lessee  to 
make  improvements  as  covenants  were  independent;  Mitchell  v.  Rushing,  55  Tex. 
Civ.  App.  286,  118  S.  W.  582,  holding  that  one  who  by  contract  acquires  right 
to  receive  certain  property  as  compensation  for  accomplishing  definite  service, 
cannot  when  he  has  performed  service  be  deprived  of  such  compensation  on 
ground  that  he  has  not  performed  an  independent  provision;  Neville  v.  Hughes, 
104  Mo.  App.  463,  79  S.  W.  735,  holding  covenant  to  publish  newspaper  for  cer- 
tain time,  independent  of  warranty  of  title  of  newspaper;  Howe  v.  Howe  &  O. 
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Ball  Bearing  Co.  83  C.  C.  A.  530,  154  Fed.  826,  holding  failure  of  trustee  to 
perform  incidental  service  no  defense  to  suit  for  performance  of  trust  agree- 
ment; Hayden  v.  St.  Louis,  &  S.  F.  R.  Co.  117  Mo.  App.  96,  93  S.  Wi  833  (dis- 
senting opinion),  on  breach  of  independent  covenant  as  ground  for  rescission 
of  whole  agreement. 
Construction  of  contracts  as  to  performance  or  excuse. 

Cited  in  Clarke  v.  Eureka  County  Bank,  ]23  Fed.  927,  holding  condition  of 
delivery  of  stock  in  escrow  fulfilled  by  cancellation  of  trust  deed  where  agree- 
ment provided  for  delivery  when  action  "finally  determined"  and  vendor's  title 
otherwise  clear;  Hull  Coal  &  Coke  Co.  v.  Empire  Coal  &  Coke  Co.  51  C.  C.  A. 
213,  113  Fed.  260,  holding  seller  relieved  from  guaranty  to  supply  fixed  amount 
of  coke  by  reason  of  strike  where  contract  provided  that  in  case  of  strike  de- 
livery under  contract  might  be  suspended;  Creelman  Lumber  Co.  v.  De  Lisle, 
307  Mo.  App.  628,  82  S.  W.  205,  holding  contract  of  sale  of  lumber  providing 
for  estimating  and  marking  lumber  when  delivered  and  when  and  how  same 
should  be  paid  for,  completed  on  execution  of  contract;  Riley-Wilson  Grocer  Co. 
v.  Seymour  Canning  Co.  129  Mo.  App.  338,  108  S.  W.  628,  holding  question  for 
jury,  whether  there  was  total  failure  of  tomato  crop  within  meaning  of  contract 
excusing  performance  upon  such  contingency. 
Intention  of  parties. 

Cited  in  Eastern  Kentucky  Mineral  &  Timber  Co.  v.  Swann-Day  Lumber  Co. 
.148  Ky.  85,  146  S.  W.  438;  Lexington  &  B.  S.  R.  Co.  v.  Moore,  140  Ky.  517, 
331  S.  W.  257, — holding  that  circumstances  and  conditions  surrounding  mak- 
ing of  contract  may  be  considered  for  purpose  of  shedding  light  upon  intention 
of  parties;  Bache  v.  Cappes,  Z.  &  M.  Co.  35  Ind.  App.  360,  111  Am.  St.  Rep. 
171,  74  N.  E.  41.  holding  evidence  of  party  to  contract  of  oral  agreement  between 
parties  as  to  time  of  delivery  of  goods  admissible  to  explain  contract  providing 
tor  taking  of  goods  "concurrently"  between  certain  dates;  Fox  v.  Tyler.  48  C.  C. 
A  356,  109  Fed.  260,  holding  agreement  by  insolvent  with  creditors  providing 
that  same  should  become  effective  when  all  creditors  agreed,  modified  by  subse- 
quent agreement  of  debtor  to  perform  before  all  creditors  had  agreed;  United 
States  Fidelity  &  G.  Co.  v.  Woodson  County,  76  C.  C.  A.  114,  145  Fed.  150, 
construing  bond  in  accordance  with  intention  of  parties  and  holding  surety  com- 
pany liable  to  indemnify  obligee  or  defalcation  of  bank  whether  private  or  cor- 
porate. 

Distinguished  in  Delaware  Securities  Co.  v.  Metropolitan  Trust  Co.   146  Fed. 
606,  construing  trust  agreement  providing  that  donor  should  have  right  to  vote 
stock  if  not  in  default,  which  is  clear  in  all  respects,  in  accordance  with  terms 
of  agreement. 
Usage    or   practice. 

Cited  in  Eastern  Tube  Co.  v.  Harrison,  140  Fed.  524,  holding  in  accordance 
with  commercial  usage  subscriber  to  issue  of  corporate  bonds  liable  to  assignee 
of  subscribtion  even  though  company  became  insolvent  before  subscription  pay- 
able. 

Cited  in  footnotes  to  Harris  v.  Sharpies,  58  L.R.A.  214,  which  denies  right 
under  contract  to  add  lithographer's  name  for  advertising  purposes  to  litho- 
graphed cover  design,  although  it  is  customary  to  do  so;  Pennsylvania  R.  Co.  v. 
Naive,  64  L.R.A.  443,  which  holds  carrier  not  negligent  in  failing  to  notify  con- 
signee of  arrival  of  perishable  goods  on  legal  holiday  on  which  by  general  cus- 
tom of  locality  all  business  is  suspended. 
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54  L.  R.  A.  258,  CUDAIIY  PACKING  CO.  v.  MARCAN,  45  C.  C.  A.  5] 5,   306 

Fed.  G45. 
Assumed   risk;. 

Cited  in  Chicago  G.  W.  R.  Co.  v.  Crotty,  4  L.R.A.(N.S.)  835,  73  C.  C.  A.  147,. 
141  Fed.  915,  holding  brakeman  assisting  in  staking  car  appreciating  danger 
incident  thereto  assumed  risk  of  injury  thereby  even  though  conductor  negli- 
gent in  directing  car  to  be  staked;  Musser-Sauntry  Land,  Logging  &  Mfg.  Co. 
v.  Brown,  61  C.  C.  A.  207,  126  Fed.  144,  holding  workman  continuing  to  use 
short  handled  axe  in  unloading  logs  appreciating  danger  incident  thereto,  as- 
sumes risk  of  injury  therefrom;  Clenmont  Lumber  Co.  v.  Roy,  61  C.  C.  A.  506, 
126  Fed.  530,  holding  man  working  five  days  in  saw  mill  assumed  risk  of  in- 
jury from  defective  cant  hook  and  shaky  saw  platform. 
By  minors. 

Cited  in  Laverty  v.  Hambrick,  61  VV.  Va.  691,  57  S.  E.  240,  holding  fourteen 
year  old  boy  working  at  saw  in  keg  factory  for  six  months  assumed  of  risk  of 
injury  from  shortness  of  strap  controlling  feeding  of  saw;  Bollington  v.  Louis- 
ville &  K.  R.  Co.  125  Ky.  190,  8  L.R.A.  (N.S.)  1046,  100  S.  W.  850,  holding  boy 
nineteen  years  old  assumed  risk  of  injury  from  exploding  of  lime  improperly 
mixed  with  water;  St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  556,  61  C.  C.  A, 
477,  126  Fed.  500,  holding  young  woman  operating  machine  with  uncovered  cog 
wheels  on  operating  board  for  period  of  six  weeks  assumed  risk  of  her  fingers 
being  mashed. 

Cited  in  footnote  to  Marino  v.  Lehmaier,  61  L.R.A.  812,  which  holds  risk  of 
employment  not  assumed  per  se  by  child  whose  employment  is  forbidden  by  stat- 
ute because  of  immature  age. 

Cited  in  note  (1  L.R.A.  (N.S.)  279)  on  assumption  of  risk  by  minor  employee. 
—  Greasy  floors  and  dangerous  machines. 

Cited  in  Wiggins  v.  E.  Z.  Waist  Co.  83  Vt.  371,  76  Atl.  36,  holding  that  serv- 
ant sixteen  years  of  age  could  not  recover  for  injury  to  hand  caused  by  mangle 
that  he  was  attending  where  danger  was  obvious;  International  Packing  Co.  v. 
Kratowicz,  119  111.  App.  491,  holding  man  working  at  hashing  machine  for 
several  weeks,  assumed  risk  of  box  platform  slipping  on  greasy  floor  throwing 
him  on  machine;  Mundhenke  v.  Oregon  City  Mfg.  Co.  47  Or.  133.  1  L.R.A.  (>i.S.) 
282,  81  Pac.  977,  holding  seventeen  year  old  boy  assumed  risk  of  slipping  on 
floor  of  woolen  mill  and  coming  in  contact  with  exposed  gearing. 
Direction  of  verdict. 

Cited  in  First  Nat.  Gold  Min.  Co.  v.  Altwater,  79  C.  C.  A.  213,  149  Fed.  397, 
holding  direction  of  verdict  for  plaintiff  in  action  to  quiet  title  where  there  was 
no  substantial  evidence  on  which  a  verdict  for  defendant  could  be  sustained; 
Gentry  v.  Singleton,  63  C.  C.  A.  231,  128  Fed.  680,  holding  direction  of  verdict 
for  plaintiff  in  action  for  conversion  proper  where  evidence  conclusively  en- 
titles him  to  verdict;  National  Asso.  v.  Scott,  83  C.  C.  A.  652,  155  Fed.  96,  on 
when  direction  of  verdict  is  proper. 

54  L.  R.  A.  262,  LOS  ANGELES  UNIVERSITY  v.  SWARTH,  46  C.  C.  A.  647, 

107  Fed.  798. 
Conditions    in    conveyances. 

Cited  in  note  (3  L.R.A.  (N.S. )  743)  as  to  when  provision  in  conveyance  as  to 
erection  of  building  or  other  structure  regarded  as  condition  subsequent. 
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54  L.  R.  A.  268,  GIBSON  v.  HARRISON,  69  Ark.  385,  63  S.  W.  999. 
Kegulutioii       of   dog's. 

Cited  in  Fineher  v.  Collum,  2  Ga.  App.  743,  59  S.  E.  22,  sustaining  ordinance 
requiring  owners  of  dogs  to  tag  and  register  them  and  authorixing  killing  of  un- 
tagged  dogs. 

Cited  in  notes  (39  L.R.A.(N.S.)  155)  on  character  of  dog  tax;  (90  Am.  St. 
Rep.  215)  on  summary  proceedings  to  impound  and  sell  animal*. 

54  L.  R.  A.  272,  MEHER1N  v.  AMBROSE,  131   Lai.  681,  63  Pac.  1084. 
Conclusivenegg    of    officer'**    return    as    to    sale    under    execution. 

Distinguished   in  State  Bank  v.  Brown,   128  Iowa,  C70,   105  X.   \V.   49J   hold- 
ing under  statute  sheriff's   report  that  hid  and  .sale  made  under   foreclo.viire  of 
mortgage  is  nil,  precludes  owner  from  enforcing  same. 
Purchaser*  at   execution   sales. 

Cited  in  Woods  v.  Kellerman,  3  Cal.  App.  425,  89  Pac.  358.  which  holds  title 
of  purchases  at  execution  sales  made  upon  liens  in   inverse  order  of  their  prior- 
ity, superior  to  holder  of  redemptioner's  deed  of  last  lien  foreclosed. 
Limitation  of  action  oil  check. 

Cited  in  Du  Brutz  v.  Bank  of  Visalia,  4  Cal.  App.  206,  87  Pac.  467,  holding 
in  action  by  widow  to  recover  from  hank  proceeds  of  insurance  policy,  statute 
of  limitations  stayed  by  bank  crediting  policy  on  indebtedness  owed  by  deceased 
to  bank  within  two  years  from  accrual  of  debt. 

54  L.  R.  A.  281,  RE  WINCHESTER,  133  Cal.  271,  65  Pac.  475. 
Validity  of  charitable  trusts. 

Cited  in  Kauffman  v.  Foster,  3  Cal.  App.  744,  86  Pac.  1108,  sustaining  validity 
of  bequest  to  masonic  lodge  to  be  used  for  maintenance  of  burial  lot:  Fay  v. 
Howe,  136  Cal.  603,  69  Pac.  423,  holding  trust  to  be  used  in  aid  of  deserving 
aged  native-born  in  certain  town,  needing  such  aid,  not  void  for  uncertainty. 

54  L.  R.  A.  284,  KOPPLEKOM  v.  COLORADO  CEMENT  PIPE  CO.  16  Colo.  App. 

274,  64  Pac.  1047. 
Liability   for   attractions   dangerous    to   children. 

Cited  in  Ferrell  v.  Dixie  Cotton  Mills,  157  N.  C.  537,  37  L.R.A.  (N.S.)  68.  73 
S.  E.  142,  holding  that  corporation  which  permits  guy  wire  to  get  loose  and 
hang  against  wire  carrying  deadly  current,  at  place  used  by  children  as  play 
ground  is  liable  for  death  caused  thereby;  Denver  City  Tramway  C'o.  v.  Nicholas. 
35  Colo.  470,  84  Pac.  813,  holding  street  railway  liable  for  injury  to  thirteen 
year  old  boy  while  playing  on  car  left  standing  unguarded  on  its  premises- 
Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  421,  57  L.R.A.  566,  90  N 
W.  95,  holding  railroad  company  liable  for  injuries  to  seven  year  old  child 
while  playing  on  unguarded  turntable  situated  on  unfenced  lot  near  public 
alley;  Franks  v.  Southern  Cotton  Oil  Co.  78  S.  C.  18,  12  L.R.A.(N.S.)  471,  58 
S.  E.  960,  holding  manufacturer  liable  for  death  of  ten  year  old  boy  from 
drowning  in  unguarded  reservoir  situated  in  open  lot  near  public  street  in  resi- 
dential section. 

Cited  in  footnotes  to  Ryan  v.  Tower,  55  L.R.A.  310,  which  denies  land  owner's 
duty  to  make  premises  safe  for  attempting  to  rescue  trespassing  child  caught 
in  water  wheel  in  unused  building;  Uttermohlen  v.  Bogg's  Run  Min.  &  Mfg.  Co. 

55  L.R.A.  911,  which  denies  liability  of  mine  owner   for   injury  to  trespassing 
child  by  cable  and  pulleys  hauling  coal  cars;    Brinkley  Car  AVorks  Mfg.   Co.  v. 
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Cooper,  57  L.R.A.  724,  which  denies  liability  for  injury  to  six-year-old  boy  from 
carelessly  walking  into  pool  of  hot  water;  Paolino  v.  McKendall,  GO  L.R.A.  133, 
which  denies  duty  of  occupier  of  land  burning  rubbish,  to  guard  young  children 
accustomed  to  play  there,  from  fire;  Rachmel  y.  Clark,  62  L.R.A.  959,  which 
holds  manufacturer  using  sidewalk  to  store  stone  slabs  liable  for  injuries  oc- 
casioned thereby  to  person  lawfully  using  the  walk:  Carey  v.  Kansas  City,  70 
L.R.A.  65,  which  holds  fence  4J  feet  high  around  water  supply  reservoir  in  pub- 
lic park  so  constructed  that  children  must  remove  shoes  to  climb  it,  sufficient  to 
relieve  city  from  liability  for  death  by  drowning  of  child  who  scaled  fence  for 
his  own  purposes  after  being  warned  not  to  go  inside. 

Cited  in  note   (19  L.R.A.(N.S.)   1130)   on  attractive  nuisance. 

54  L.  R.  A.  286,  DANIELS  v.  STATE,  2  Penn.   (Del.)   586,  48  Atl.  196. 
Character    evidence. 

Cited  in  State  v.  Snow,  3  Penn.  (Del.)  262,  51  Atl.  607,  holding  instruction 
that  effect  of  good  character  of  accused  creates  reasonable  doubt  of  his  guilt, 
improper. 

Cited  in  note   (103  Am.  St.  Rep.  891,  905,  909)   on  evidence  of  good  character 
to  create  doubt  of  guilt. 
Stare  decisis  in   criminal   cases. 

Cited  in  note  (12  L.R.A.  (N.S.)   3082)   on  stare  decisis  in  criminal  cases. 

54  L.  R.  A.  292,  DANIEL  v.  PUTNAM  COUNTY,  113  Ga.  570,  38  S.  E.  980. 
Unauthorized  county  expenses. 

Cited  in  Jefferson  County  v.  Young,  120  Ky.  464,  86  S.  W.  985,  holding,  under 
statute,  fiscal  court  without  authority  to  employ  surveyor  to  enable  assessor  to 
fix  boundary  of  lands  assessed  for  taxation. 
—  Treatment   for   smallpox. 

Cited  in  Barksdale  v.  Hayes,  134  Ga.  350,  67  S.  E.  852,  holding  mandamus 
will  not  issue  to  compel  county  treasurer  to  pay  for  treatment  of  smallpox  where 
record  of  suit  does  not  show  judgment  rested  on  purposes  for  which  taxes  may 
be  levied  and  this  does  not  otherwise  appear. 

54  L.  R.  A.  294,  WESTERN  &  A.  R.  CO.  v.  ATLANTA,  113  Ga.  537,  38  S.  E.  996. 
Power  of  municipality  to  define  nuisance. 

Cited  in  Peginis  v.  Atlanta,  132  Ga.  305,  35  L.R.A. (N.S.)  720,  63  S.  E.  857, 
holding  that  city  has  no  autiiority  to  declare  business  which  is  useful  and  law- 
ful a  nuisance  on  account  of  manner  in  which  it  is  conducted;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  Belton,  57  Tex.  Civ.  App.  467,  122  S.  W.  413,  holding  that  statutes 
giving  city  power  to  declare  what  shall  be  nuisances  in  relation  to  streets,  does 
not  authorize  it  to  declare  that  to  Jt>e  a  nuisance  which  is  in  fact  not  such,  and 
to  summarily  abate  it;  Cuba  v.  Mississippi  Cotton  Oil  Co.  150  Ala.  265,  10 
L.R.A.  (N.S.)  313,  43  So.  706,  holding  the  execution  of  an  ordinance  declaring 
buildings  used  for  the  storage  of  cotton  seed  awaiting  shipment  to  be  nuisances 
without  reference  to  the  manner  of  conducting  the  business  might  be  enjoined  as 
in  excess  of  power;  Peginis  v.  Atlanta,  132  Ga.  305.  35  L.R.A. (N.S.)  720. 
C3  S.  E.  857,  holding  city  authority  had  no  authority  to  declare  the  keeping  of 
s  restaurant,  a  nuisance. 

Cited  in  footnotes  to  Mercer  County  v.  Harrodsburg,  56  L.R.A.  583.  which  au- 
thorizes city  to  enjoin  replacing  of  hitching  posts  removed  as  nuisances;  State 
ex  rel.  Indianapolis  v.  Indianapolis  Union  R.  Co.  60  L.R.A.  831,  which  denies 
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city's  power  to  declare  anything  a  nuisance  per  se,  not  recognized  as  such  by 

common  law. 

Judicial    and    legislative    decisions. 

Cited  in  Atlantic  &  B.  R.  Co.  v.  Cordele,  128  Ga.  297,  57  S.  E.  493,  distinguish- 
ing between  the  exercise  by  municipal  authorities   of  judicial  or  quasi  judicial 
and  legislative  power. 
Repeal    of   act    by    implication. 

Cited  in  Thornton  v.  State,  5  Ga.  App.  397,  63  S.  E.  301,  holding  a  later  act 
repealed  a  former  act  by  implication  where  it  covered  the  same  subject-matter 
and  plainly  shows  that  it  was  meant  as  a  substitute  for  the  other;  Edalgo  v. 
Southern  R.  Co.  129  Ga.  264,  58  S.  E.  846,  holding  an  act  creating  a  specific 
school  district  was  repealed  by  an  act  providing  for  the  creation  of  local  district 
schools;  Sims  v.  State,  7  Ga.  App.  854,  68  S.  E.  493,  on  the  repeal  of  an  act  by 
implication. 

54  L.  R.  A.  305,  ALEXANDER  v.  ATLANTA  &  W.  P.  R.  CO.  113  Ga.  193,  38 

S.  E.  772. 
Attorney's  fees  as  costs. 

Cited  in  Buckwalter  v.  Whipple,  115  Ga.  491,  41  S.  E.  1010,  holding  attorneys 
fees  were  not  allowable  to  one  instituting  litigation  which  brought  funds  in 
vjourt  for  distribution  where  the  bringing  of  the  funds  into  court  in  no  way 
benefited  the  persons  having  a  superior  right  to  the  fund. 

54  L.  R.  A.  314,  SAVANNAH,  F.  &  W.  R.   CO.  v.  BEAVERS,  113  Ga.  398,  39 

S.  E.  .82. 

Liability     for     injuries     resulting     from     tlie     maintenance     of     attractive 
dangers. 

Cited  in  Bottum  v.  Hawks,  84  Vt.  375,  35  L.R.A.(N.S.)  443,  79  Atl.  858, 
Ann,  Cas.  1913A,  1025,  holding  that  one  maintaining  open  underground  mill 
race  located  near  highway  is  not  liable  for  death  of  child  who  fell  in  and  \vas 
crowned;  O'Connor  v.  Brucker,  117  Ga.  453,  43  S.  E.  731,  refusing  to  extend  the 
doctrine  of  the  "turn-table  cases"  so  as  to  render  the  owner  of  a  vacant  house 
left  open,  liable  for  injuries  to  a  child  playing  therein;  Indianapolis  Water  Co. 
v.  Harold,  170  Ind.  177,  83  N.  E.  993,  holding  defendant  company  maintaining 
a  canal  with  a  movable  foot  log  across  it  was  not  liable  for  the  drowning  of  a 
young  boy  who  was  playing  about  it  by  slipping  from  the  footlog;  Driscoll  v. 
Clark,  32  Mont.  188,  80  Pac.  1,  refusing  to  apply  the  doctrine  of  the  turn  table 
cases  so  as  to  render  defendant  liable  for  an  injury  to  a  child  of  tender  years 
who  comes  onto  premises  and  plays  about  machinery;  Paolino  v.  McKendall, 
24  R.  I.  438,  60  L.R.A.  136,  9«  Am.  St.  Rep.  736.  53  Atl.  268,  holding  same  as 
to  owner  of  a  lot  for  injuries  received  by  a  child  playing  about  a  fire  which  de- 
fondant  had  kindled  to  burn  rubbish;  Walker  v.  Potomac,  F.  &  P.  R.  Co.  (Pan- 
nill  v.  Potomac,  F.  &  P.  R.  Co.)  105  Va.  230,  4  L.R.A.(N.S.)  84,  115  Am.  St. 
Rep.  871,  53  S.  E.  113,  8  Ann.  Cas.  862;  Conrad  v.  Baltimore  &  O.  R.  Co.  64 
W.  Va.  181,  16  L.R.A. (N.S.)  1132,  61  S.  E.  44, — holding  railroad  company  was 
not  liable  for  injuries  received  by  a  child  playing  about  a  turn  table;  lanmrri 
v.  Saginavv  City  Gas  Co.  148  Mich.  53,  111  N.  W.  884  (dissenting  opinion), 
denying  that  the  doctrine  of  attractive  dangers  should  be  extended  to  tank 
wagon  left  standing  in  the  highway. 

Cited  in  footnotes  to  Tucker  v.  Draper,  54  L.R.A.  321,  which  holds  land  owner 
liable  for  drowning  of  child  in  open  well  on  premises  where  children  are  known 
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to  be  continually  playing;  Raehmel  v.  Clark,  62  L.R.A.  959,  which  holds  numu- 
facturer  using  sidewalk  to  store  stone  slabs  liable  for  injuries  occasioned  there- 
by to  person  lawfully  using  the  walk. 

Cited  in  notes    (3  L.R.A.  (N.S.)    151)    on  doctrine  of  "attractive  nuisance"  as 
applied  to  injury  from   hot  water  or  ashes;    (19  L.R.A.  (N.S.)    1152)    on  attrac- 
tive nuisance. 
Liability    for   injury   to   trespassers. 

Cited  in  Charleston  &  W.  C.  R.  Co.  v.  Johnson,  1  Ga.  App.  443,  57  S.  E.  10G4; 
Southern  R.  Co.  v.  Chatman,  124  Ga.  1030,  0  L.R.A. (N.S.)  286,  53  S.  E.  692, 
4  Ann.  Cas.  675, — on  the  extent  of  the  duty  owed  by  railroad  company  to  tres- 
passing children;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Priest,  117  Ga.  769,  45  S.  E. 
35,  holding  defendant  company  was  not  liable  for  injuries  received  by  a  child 
piaying  on  a  freight  car  when  she  jumped  therefrom  on  becoming  frightened  at 
the  approach  of  an  engine,  being  warned  to  get  off  of  the  car  as  she  was 
in  danger;  Etheredge  v.  Central  R.  Co.  122  Ga.  855,  50  S.  E.  1003,  holding  de- 
fendant was  not  liable  for  injuries  received  by  a  minor  following  a  path  across 
premises  when  he  wandered  from  the  path  and  fell  into  a  ditch  containing  hot 
water;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  245,  19  L.R.A.  (N.S.)  1145, 
:!22  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,  holding  defendant  com- 
pany was  not  liable  where  a  child  coming  onto  premises  without  its  knowledge 
was  drowned  while  playing  about  a  reservoir;  Uthermohlen  v.  Bogg's  Min.  & 
Mfg.  Run  Co.  50  W.  Va.  461,  55  L.R.A.  913,  88  Am.  St.  Rep.  884,  40  S.  E.  410, 
holding  owner  not  liable  for  injuries  received  by  a  child  trespassing  on  prem- 
ises while  playing  about  machinery. 

Distinguished  in  Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  513,  65 
L.R.A.  293,  46  S.  E.  335,  holding  railroads  who  had  allowed  public  to  use  a 
pathway  between  their  tracks  were  liable  where  the  bridge  over  an  excavation 
crossing  the  pathway  had  rotted  away  and  one  unaware  of  the  absence  of  the 
bridge  fell  into  the  excavation  in  the  night  time. 

54  L.  R.  A.  321,  TUCKER  v.  DRAPER,  62  Neb.  66,  86  N.  W.  917. 

Second  appeal  69  Neb.  434,  95  N.  W.  1026. 

Liability  of  one  maintaining-  premises  in  dang-erons  condition  for  Injury 
to  trespassers. 

Cited  in  Reeder  v.  Omaha,  73  Neb.  847,  103  N.  W.  672,  holding  city  was  not 
liable  for  the  drowning  of  a  boy  in  a  pond  formed  by  the  grading  of  a  street; 
Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl,  65  Neb.  901,  59  L.R.A.  923,  91  N.  W. 
880,  on  the  duty  of  the  owner  of  dangerous  premises  attractive  to  children  to 
exercise  care  to  prevent  their  receiving  injury. 

Cited  in  footnotes  to  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  54  L.R.A.  314, 
which  denies  duty  of  one  making  excavation  on  own  land  to  guard  trespassing 
children  from  injury;  Ryerson  v.  Bathgate,  57  L.R.A.  308,  which  denies  liabili- 
ty of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized  by  in- 
vitation. 

Cited  in  note   (19  L.R.A. (N.S.)    1144)    on  attractive  nuisance. 

Distinguished  in  Clark  v.  Northern   P.  R.  Co.  29  Wash.   147,  59   L.R.A.  512, 
69  Pac.  636,  holding  defendant  company  was  not  liable  for  the  death  of  plain- 
tiff's minor  son  who  was  killed  while  crossing  railroad  yards  after  being  warned 
to  get  off  the  premises. 
Measure  of  damages  in  action  by  parent  for   wrongful   de--«lli   of  child. 

Cited    in   Murphy   v.   Willow   Springs   Brewing   Co.   81    Neb.   222,   115   N.   W. 
L.R.A.   Au.  Vol.  VI.— 8. 
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i  63,  holding  a  father  might  recover  wages  a  son  would  have  earned  during  min- 
ority in  an  action  for  his  death;  Crabtree  v.  Missouri  P.  R.  Co.  86  Neb.  41,  136 
Am.  St.  Rep.  663,  124  N.  YV.  932,  holding  in  an  action  by  parent  for  wrongful 
death  of  minor  child  evidence  of  the  pecuniary  condition  of  the  father  was  ad- 
missible on  the  question  of  damages. 
Contributory  negligence  of  parent  impntnl»le  to  child. 

Cited  in  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div.  259,  79  N.  Y.  Supp.  890, 
holding  a  father  whose  negligence  contributed  to  the  deatli  of  his  infant  son 
could  not  recover  as  administrator  for  his  wrongful  death;  Scherer  v.  Schla- 
berg,  18  N.  D.  431,  24  L.R.A.  (N.S.)  526,  122  N.  W.  1000,  holding  that  where 
the  father  discovered  that  there  was  something  wrong  with  the  medicine  given 
his  child,  but  did  not  tell  the  mother  before  he  left  to  see  the  doctor  about  it, 
and  while  he  was  gone  another  dose  was  given  by  the  mother,  the  contributory 
negligence  in  not  telling  the  mother,  defeated  the  father's  right  to  recover  for 
the  death  of  the  child. 

Cited  in  note  (18  L.R.A. (N.S.)  330)  on  contributory  negligence  of  parent 
as  bar  to  action  by  parent  or  administrator  for  deatli  of  child  non  sui  juris. 

54  L.  R.  A.  327,  HICKSON  v.  STATE,  61  Neb.  763,  86  N.  W.  509. 
Instrument**  subject  of  forgery. 

Cited  in  Gordon  v.  Com.  100  Va.  829,  57  L.R.A.  747,  41  S.  E.  746,  declaring 
an  instrument  to  be  one  of  legal  efficiency  within  the  rules  relating  to  forgery 
where  by  any  possibility  it  may  operate  to  the  injury  of  another. 

Cited  in  note  (32  L.R.A. (N.S.)  331)  on  order  or  request  for  goods  as  subject 
of  forgery. 

54  L.  R.  A.  328,  BROWN  v.  NELSON,  61  Neb.  765,  87  Am.  St.  Rep.  525,  86  N. 

W.  498. 
Creation    of    Interest    in    fntnre    property. 

Followed  in  Thostesen  v.  Doxsee,  78  Neb.  42,  110  N.  W.  567,  holding  an  at- 
tempt to  create  a  lien  in  crops  to  be  raised  on  leased  premises  by  a  clause  in 
the  lease  is  ineffectual;  O'Neil  v.  Wm.  B.  H.  Kerr  Co.  (O'Neil  v.  Helmke)  124 
Wis.  238,  70  L.R.A.  341,  102  N.  \V.  573,  holding  an  assignment  of  sums  to  In- 
come due  upon  subsequent  sales  does  not  pass  any  legal  interest  or  create  an 
equitable  lien;  Sporer  v.  McDermott,  69  Neb.  540,  96  N.  W.  659,  5  Ann.  Cas 
396  (dissenting  opinion),  denying  the  right  to  have  agreement  to  mortgage 
unsowed  crops  enforced  in  equity. 

Cited  in  footnote  to  O'Neil  v.  Helmke,  70  L.R.A.  338,  which  holds  neither 
legal  transfer  of  nor  lien  on  proceeds  of  milk  to  be  delivered  by  producer  to 
cheese  manufacturer  effected  by  order  directing  latter  to  direct  to  third  person 
proceeds  of  all  milk  delivered  by  producer  at  factory  in  future. 

Cited  in  note   (119  Am.  St.  Rep.  125)    on  landlord's  right  to  lien  on  tenant's 
after-acquired  property. 
Nature   of  contract   of   sale   or   charge   on   after   acquired    property. 

Cited  in  Robinson  v.  Stricklin,  73  Neb.  247,  102  N.  W.  479,  holding  a  contract 
under  which  seed  grain  was  furnished  with  an  agreement  for  the  delivery  of 
that  part  of  the  crop  coming  up  to  a  certain  standard  at  a  certain  price  is  ex- 
ecutory in  nature;  Ryan  v.  Donley,  69  Neb.  629,  96  N.  W.  234,  distinguishing 
between  a  mortgage  of  crops  to  be  sown  and  an  agreement  to  execute  a  mort- 
gage thereon  after  they  are  sown. 
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54  L.  R.  A.  333.  WESTERVELT  v.  HAGGE,  61  Xeb.  647,  85  N.  W.  852. 
Judgment    lieu    011    equitiible    interest. 

Explained  in  Flint  v.   Chaloupka,   72   Xeb.   36,   117   Am.   St.   Rep.   771,  99   N. 
W.  <S25,  holding  a  judgment  was  not  a  lien  upon  the  equitable  interest  of  the 
judgment  debtor  in  real  property. 
Priority  between  unrecorded  deed  and  judgment. 

Cited  in  Naudain  v.  Fullenwider,  72  Neb.  224,  100  N.  W.  296,  affirming  the 
rule  that  a  prior  unrecorded  deed  will  take  precedence  of  an  attachment  or  judg- 
ment when   recorded  before  the  deed  based  on  such  judgment. 
Rights   of   creditors    levying-   on    realty    conveyed    In    frand. 

Cited  in  Becker  v.  Linton,  80  Xeb.  6Go,  127  Am.  St.  Rep.  795,  114  X.  W.  928, 
holding  real  estate  conveyed  by  wife  to  husband  and  others  in  fraud  of  creditors 
was  subject  to  execution  for  the  satisfaction  of  a  deficiency  judgment;  Coulson 
v.  Galtsrnan,  1  Xeb.  (Unof. )  504,  90  X.  W.  349,  holding  an  attachable  interest 
remains  in  land  conveyed  in  fraud  of  creditors  which  wi41  be  enforced  in  equity; 
Wcstervelt  v.  Baker,  1  Neb.  (Unof.)  (541,  95  N.  W.  793,  holding  to  same  effect; 
Ziska  v.  Ziska,  20  Okla.  649,  23  L.R.A.  (X.S.)  23,  95  Pac.  254;  Citizens'  State 
Bank  v.  Porter,  4  Xeb.  (Unof.)  77.  93  X.  W.  391;  Foley  v.  Doyle,  1  Xeb.  (Unof.) 
647,  95  X.  W.  1067, — holding  a  suit  would  lie  at  the  instance  of  an  attaching 
creditor  after  judgment  to  remove  the  cloud  of  a  fraudulent  conveyance. 

54  L.  R.  A.  338,  CHAMBERLAIX  v.  BUTLER,  61  Xeb.  730,  86  X.  W.  481. 

Second  appeal  reported  as  Butler  v.  Chamberlain,  66  Xeb.  177,  92  N.  W.  134. 
AssiK'nability  of  life  insurance  policy. 

Cited  in  Gordon  v.  Ware  Xat.  Bank,  67  L.R.A.  553,  65  C.  C.  A.  580,  132  Fed. 
447,  holding  the  purchaser  of  a  policy  of  life  insurance  at  a  sale  by  the  pledgee 
to  the  highest  bidder  to  satisfy  the  debt  takes  a  good  title  although  he  has  no 
insurable  interest;  Hardy  v.  .Etna  L.  Ins.  Co.  152  X.  C.  289,  67  S.  E.  767: 
Rylander  v.  Allen,  125  Ga.  215,  6  L.R.A. (X.S.)  135,  53  S.  E.  1032,  5  Ann.  Cas. 
355, — holding  valid  an  assignment  of  a  life  insurance  policv  to  one  having  no 
insurable  interest;  Maynard  v.  Life  Ins.  Co.  132  X.  C.  714,  44  S.  E.  405,  affirm- 
ing right  of  assignee  to  proceeds  of  life  insurance  policy. 

Cited  in  footnotes  to  McQuillan  v.  Mutual  Reserve  Fund  L.  Asso.  56  L.R.A. 
233,  which  sustains  right  to  provide  that  assigned  policy  shall  be  void  as  to 
all  above  debt  due  assignee;  Steele  v.  Gatlin,  59  L.R.A.  129,  which  holds  com- 
plete gift  not  made  by  verbal  assignment  of  life  policy  accompanied  with  words 
indicating  intention  to  give,  and  delivery  of  policy;  American  Mut.  L.  Ins.  Co. 
v.  Bertram,  64  L.R.A.  935,  which  sustains  right  of  assignee  to  recover  back 
premiums  paid,  where  the  policy,  without  his  knowledge,  was  void  because  of 
lack  of  insurable  interest  in  the  one  taking  it  out;  Hinton  v.  Mutual  Reserve 
Fund  L.  Asso.  65  L.R.A.  161,  which  holds  insurance  company  not  liable  on  poli- 
cy issued  to  wife  of  mortgagor  and  assigned  by  her  to  mortgagee  as  security 
for  the  debt;  Gordon  v.  Ware  XTat.  Bank,  67  L.R.A.  550,  which  holds  assignment 
of  life  policy  immediately  on  its  issue  to  evade  rule  against  issuing  policy  to  one 
without  insurable  interest  renders  assignment  void. 

Cited  in  notes  (3  L.R.A. (X.S.)  937)  on  validity  of  assignment  of  interest  in 
life  insurance  to  one  paying  premiums;  (6  L.R.A. (X.S.)  129)  on  validity  of 
assignment  not  made  as  cover  for  wager  policy  of  life  insurance  to  one  having 
no  insurable  interest;  (87  Am.  St.  Rep.  507)  on  assignment  of  life  insurance 
policies;  (128  Am.  St.  Rep.  303)  on  life  insurance  in  favor  of  persons  having 
no  insurable  interest. 


54  L.R.A.  343]  L.  R.  A.  CASES  AS  AUTHORITIES.  116 

54  L.  R.  A.  343,  McLAUGHLIX  v.  PARK  CITY  BANK,  22  Utah,  473,  63  Pac.  589. 
Estoppel    to    claim    and    renounce. 

Cited  in  Kerslake  v.  Brower  Lumber  Co.  40  Or.  48,  66  Pac.  437,  holding  a 
creditor  could  not  claim  an  interest  in  a  fund  created  by  the  assignment  of  prop- 
erty and  yet  insist  011  the  invalidity  of  the  assignment. 

54  L.  R.  A.  354,  AXDRUS  v.  BLAZZARD,  23  Utah,  233,  63  Pac.  888. 
Guardian's   authority   over    v,:ir<l. 

Cited  in  Ide  v.  Brown,  178  X.  Y.  32,  70  X.  E.  101,  holding  guardian  had  no 
authority  to  make  disposition  of  the  time  and  services  of  ward  for  a  period  ex- 
tending beyond  her  majority. 

Cited  in  footnotes  to  57  L.R.A.  575,  which  holds  guardian's  sale  to  her  hus- 
band void;  Le  Roy  v.  Jacobosky,  67  L.R.A.  977,  which  denies  personal  liability 
of  guardian  on  option  contract  for  breach  of  unauthorized  contract  to  convey 
interest  of  himself  and  "ward  in  land  held  as  tenants  in  common  where  he  signed 
the  contract  personally  and  also  as  guardian. 

Cited  in  notes    (8  L.R.A.  (X.S.)    437)    on  power  of  guardian  or  committee  to 
bind   incompetent  or  his  estate  by  contract;    (89   Am.   St.  Rep.   283,  284,  285) 
on  common  law  powers  of  guardians. 
Liability  of  ward   for  acts  of  guardian. 

Cited  in  Reams  v.  Taylor,  31  Utah,  293,  8  L.R.A. (X.S.)   438,  120  Am.  St.  Rep. 
930,  87  Pac.  1089,  11  Ann.  Cas.  51,  holding  an  insane  person  was  not  liable  to 
a  tenant  for  injuries  received  by  reason  guardian's  default  in  performing  a  cove- 
nant to  repair. 
Protection    under   invalid   orders   of   court. 

Cited  in  State  v.  Keller,  8  Idaho,  709,  70  Pac.  1051,  holding  it  no  defense  in  a 
prosecution  for  a  notation  of  a  quarantine  statute  that  the  defendant  was  act- 
ing under  an  injunctive  order  of  a  court  without  jurisdiction. 
Relief    from    mistake   as    to    written    instruments. 

Cited  in  notes  (28  L.R.A. (X.S.)  793,  800)  on  relief  from  mistake  of  law  as 
to  effect  of  instrument;  (117  Am.  St.  Rep.  239)  on  mistakes  as  to  legal  effect  ot 
words  used  for  which  written  instruments  may  be  canceled  or  corrected  in  equi- 
ty; (117  Am.  St.  Rep.  240)  on  correction  in  equity  of  written  instruments  for 
mistake  as  to  capacity  in  which  signed. 
Liability  of  one  contracting-  as  agent  without  authority. 

Cited  in  note  (34  L.R.A.(X.S.)  541)  on  liability  of  one  assuming  without 
authority  to  contract  as  agent. 

54  L.  R.  A.  364,  BURGESS  v.  SIMS  DRUG  CO.  114  Iowa,  275,  89  Am.  St.  Rep. 

'  359,  86  N.  W.  307. 
Liability    of   druggist    for    injuries    caused    by    prescription. 

Cited  in  footnote  to  Smith  v.  Middleton,  56  L.R.A.  484,  which  holds  druggist 
liable  for  punitive  damages  for  filling  order  for  calomel  tablets  with  morphine, 
without  giving  notice  of  fact. 

Cited   in  note    (29   L.R.A. (X.S.)    901)    on   dvity   of   druggist  or   apothecary   in 
sale  or  compounding  of  drugs  or  medicines. 
"Waiver  of  privileged   communications  by   testifying. 

Cited  in  Woods  v.  Lisbon,  150  Iowa,  436,  130  X.  W.  372,  holding  that  patient 
may  waive  privilege  as  to  communications  with  physician  either  by  examining 
physician  or  testifying  with  relation  thereto  himself;  Slater  v.  Sorge,  166  Mich. 
179,  131  N.  W.  565,  holding  that  by  calling  to  stand  one  physician  who  treated 
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plaintiff  for  dog  bite  and  by  testifying  that  another  physician  treated  him  pre- 
viously for  same  injury,  plaintiff  did  not  waive  privilege  to  object  to  testimony 
of  other  physician  as  to  nature  of  disease;  Missouri  &  N.  A.  R.  Co.  v.  Daniels, 
98  Ark.  358,  136  S.  W.  1552,  holding  that  physician  will  not  be.  permitted  to  testi- 
fy, that  he  treated  plaintiff  for  certain  disease  in  contradiction  of  plaintiff's 
statement;  Union  P.  R.  Co.  v.  Thomas,  81  C.  C.  A.  491,  152  Fed.  368,  holding 
plaintiff  by  stating  on  direct  examination  that  after  the  accident  some  physician 
wanted  to  examine  her  and  that  she  told  him  she  did  not  want  him  to  touch  her 
was  not  a  waiver  of  the  privilege  of  communications  to  such  person  as  physician; 
Holloway  v.  Kansas  City,  384  Mo.  45,  82  S.  W.  89,  holding  a  witness  did  not 
waive  her  privilege  as  to  communications  made  to  physician  by  testifying  what 
she  was  treated  for;  May  v.  Northern  P.  R.  Co.  32  Mont.  540,  70  L.R.A.  118, 
81  Pac.  328,  4  Ann.  Cas.  605,  holding  plaintiff  did  not  waive  privilege  as  to 
communications  to  attending  physician  by  stating  on  cross-examination  that  he 
attended  her  and  treated  her  for  the  injuries  complained  of;  Schlotterer  v. 
Brooklyn  &  N.  Y.  Ferry  Co.  89  App.  Div.  511,  85  N.  Y.  Supp.  847,  holding  plain- 
tiff waived  her  privilege  of  communications  by  permitting  him  to  testify  upon 
a  former  trial  resulting  in  a  non-suit;  Re  Cravath,  58  Misc.  169,  110  N.  Y.  Supp. 
454,  holding  a  witness  called  before  the  grand  jury  did  not  by  answering  ques- 
tions put  to  him  waive  the  privilege  of  communications  to  his  attorney. 

Cited  in  note  (6  L.R.A.  (N.S.)  1082)  on  waiver  of  privilege  on  first  trial  as 
affecting  its  exercise  on  second. 

54  L.  R.  A.  367,  OSBORNE  v.  VAN  DYKE,  113  Iowa,  557,  85  N.  W.  784. 
Liability    for    unforeseen    result    of    wrong'doing. 

Cited  in  Savannah  Electric  Co.  v.  Wheeler,  128  Ga.  559,  10  L.R.A.  (N.S.)  1182, 
58  S.  E.  38,  holding  defendant  company  liable  where  a  drunken  conductor  be- 
came enraged  at  a  passenger  and  in  the  attempt  to  shoot  him  killed  a  woman 
passing  in  the  street;  Williams  v.  Clarke  County,  148  Iowa,  749,  127  N.  W. 
1030,  holding  that  defective  bridge  is  proximate  cause  of  person  injxired  by  being 
thrown  over  bannister  of  bridge  while  rescuing  his  horse  which  had  caught  its 
foot  in  hole  in  bridge;  Watters  v.  Waterloo,  126  Iowa,  205,  101  N.  W.  871,  hold- 
ing the  defective  condition  of  a  sidewalk  which  caused  an  injury  to  plaintiff 
could  not  be  said  to  be  the  proximate  cause  of  a  subsequent  injury  received  by 
falling  on  walk  left  in  an  icy  condition  while  dizzy  from  the  prior  injury; 
Burk  v.  Creamery  Package  Mfg.  Co.  126  Iowa,  734,  106  Am.  St.  Rep.  377,  102 
N.  W.  793,  holding  defendant  company  selling  a  quantity  of  sulphuric  acid  with- 
out labeling  it  as  required  by  statute  was  liable  for  the  death  of  a  person  drink- 
ing it  by  mistake  it  being  placed  by  the  purchaser  near  several  similar  jugs 
containing  buttermilk;  Huggard  v.  Glucose  Sugar  Ref.  Co.  132  Iowa,  739,  109 
N.  W.  475,  holding  defendant  company  was  liable  for  injuries  received  by  plain- 
tiff from  being  struck  by  a  piece  of  iron  pipe  falling  through  an  unguarded 
opening  in  the  floor  because  of  vibration  of  machinery;  Haase  v.  Morton,  138 
Towa,  209,  115  N.  W.  921,  16  Ann.  Cas.  350,  holding  defendants  liable  for  in- 
juries received  by  a  patient  when  the  car  on  which  the  plaintiff  was  lying  un- 
conscious was  left  in  front  of  an  open  elevator  shaft  for  a  short  space  of  time 
during  which  the  unconscious  movements  of  plaintiff  caused  it  to  roll  into  the 
shaft;  Gulf  &  S.  I.  R.  Co.  v.  Blockman,  87  Miss.  203,  39  So.  479,  holding  de- 
fendant company  was  not  liable  where  a  splinter  of  steel  flew  from  a  piece  of 
metal  another  employe  was  pounding  and  entered  plaintiff's  eye;  Murphy  v. 
Chicago  G.  W.  R.  Co.  140  Iowa,  337,  118  N.  W.  390,  on  it  not  being  necessary 
that  the  consequences  of  an  act  be  foreseen  in  order  to  constitute  it  negligence. 
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Cited  in  footnote  to  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.R.A.  4H2,  which  sus- 
tains liability  for  negligence  likely  to  produce  injury,  though  particular  injury 
not  anticipated. 

54  L.  R.  A.  369,  COBB  v.  OVERMAN,  48  C.  C.  A.  223,  3  N.  B.  X.  Rep.  865,  109 

Fed.  65. 
Claims  provable  in  bankruptcy. 

Cited  in  Re  Lyons  Beet  Sugar  Ref.  Co.  192  Fed.  446,  holding  that  surety  o» 
bankrupt's  bond  for  costs  on  appeal  in  case  pending  at  time  of  bankruptcy  can 
prove  his  claim  for  costs  paid  under  bond:  Re  Pettingill,  337  Fed.  147,  holding 
a  person  having  a  cause  of  action  for  the  repudiation  of  the  contract  by  the  act 
of  bankruptcy  may  prove  in  bankruptcy  as  a  creditor;  Re  Rutland  Realty  Co. 
157  Fed.  297,  holding  a  claim  is  not  provable  in  bankruptcy  where  there  is  noth- 
ing to  show  at  what  figure  it  will  be  liquidated. 

Cited  in  footnotes  to  Coffman  v.  Finney,  55  L.R.A.  794,  which  holds  judgment 
for  alimony  a  debt  against  husband  subject  only,  in  case  of  appeal,  to  variation 
as  to  amount;  Colwell  v.  Tinker,  58  L.R.A.  765,  which  holds  judgment  awarding 
damages  for  criminal  conversation  with  plaintiff's  wife  not  released  by  disciiargr 
in  bankruptcy;  Goodman  v.  Herman,  60  L.R.A.  885,  which  holds  debt  for  pur- 
chase price  of  goods  obtained  through  fraud  and  false  representations  released 
by  discharge  in  bankruptcy;  Macdonald  v.  TeiTt-YVeiler  Co.  65  L.R.A.  106,  whicfc 
holds  obligation  of  married  woman  to  pay  for  goods  forming  part  of  her  stock 
in  trade,  a  debt  within  provision  of  bankruptcy  act. 

Cited  in  notes  (25  L.R.A.  (N.S.)  138)  on  money  decree  for  alimony  or  sepa- 
rate maintenance  as  lien  on  realty;  (28  L.R.A.  (N.S.)  352)  on  promise  to  pay, 
conditional,  upon  exercise  of  option  by  promisee,  time  for  which  had  not  ex- 
pired at  time  of  bankruptcy,  as  basis  of  provable  claim. 

Distinguished  in  Dunbar  v.  Dunbar,  190  U.  S.  350,  47  L.  ed.  1092,  23  Sup.  Ct. 
Rep.  757,  holding  an  agreement  by  a  husband  to  pay  his  divorced  wife  a  certain 
amount  was  not  a  contingent  liability  proveable  in  bankruptcy. 
—  Rents. 

Cited  in  Re  Roth,  31  L.R.A. (N.S.)  273,  104  C.  C.  A.  649,  181  Fed.  670,  hold- 
ing that  obligation  to  pay  rent  is  not  discharged  as  to  future  by  bankruptcy  of 
lessee;  Re  Pittsburg  Drug  Co.  164  Fed.  488,  38  Pittsb.  L.  J.  N.  S.  289,  holding 
a  claim  of  landlord  for  rent  where  lessee  is  in  default  is  provable  in  bankruptcy 
where  by  the  terms  of  the  lease  a  default  fixes  a  liability  absolutely  owing. 

Cited  in  footnote  to  Watson  v.  Merrill,  69  L.R.A.  719,  which  holds  unaccrued 
rents  not  provable  in  bankruptcy  proceedings.  / 

Cited  in  note  (33  L.R.A. (N.S.)  747)  on  vesting  of  title  to  leasehold  in,  as 
dependent  upon  acceptance  by,  trustee  in  bankruptcy. 

54  L.  R.  A.  378,  POWELL  v.   SPACKMAN,   7  Idaho,  692.   65   Pac.   503. 
\  otir.fr    residence   of   persons    in    soldier's    home. 

Cited  in  State  ex  rel.  Lyle  v.  Willett,  117  Tenn.  350,  97  S.  W.  299,  holding 
residents  of  soldiers  homes  were  not  legal  voters  at  state  elections:  Hale  v. 
Stimson,  198  Mo.  155,  95  S.  W.  885,  on  the  mere  fact  of  residence  as  not  en- 
titling one  residing  at  a  soldiers  home  to  vote  there. 

Cited  in  footnote  to  Cory  v.  Spencer,  63  L.R.A.  275,  which  holds  that  a  member 
of  a  national  home  for  volunteer  soldiers  may  acquire  residence  there  for  voting 
purposes. 

Cited  in  note  (40  L.R.A. (N.S.)  169)  on  acquiring  voting  residence  while  in- 
mate of  soldiers'  home. 
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Disapproved  in  Cory  v.  Spencer,  67  Kan.  6,">9,  63  L.R.A.  279,  73  Pae.  920, 
holding  under  the  constitutional  provisions  of  the  state  an  old  soldier  was  not 
deprived  by  reason  of  his  maintenance  at  public  expense  at  a  soldiers  home 
of.  a  right  to  acquire  a  residence  there  for  the  purpose  of  voting, 

54  L.  R.  A.  391,  BOOHER  v.  STATE,  156  Ind.  435,  60  N.  E.  156. 
Intoxication   as   defense   or   excuse    for   crime. 

Cited  in  State  v.  Johnny,  29  Nev.  223,  87  Pac.  3,  holding  an  instruction  in  a 
prosecution  for  murder  in  the  first  degree  that  if  the  accused  was  too  much  intoxi- 
cated to  form  a  deliberate  purpose  to  take  life  he  could  not  be  found  guilty 
of  murder  in  the  first  degree  was  correct;  Gustaenson  v.  State,  10  Wyo.  323, 
68  Pac.  3006,  holding  in  a  prosecution  for  murder  the  fact  of  the  intoxication 
of  the  accused  was  relevant  as  tending  to  show  no  premeditation. 

Cited  in  note  (13  L.R.A.  (N.S.)  1026)  on  drunkenness  as  defense  to  homicide. 
Conspiracy. 

Cited  in  State  v.  Pasnau,  118  Iowa,  506,  92  N.  W.  682,  holding  it  was  error 
tr  refuse  to  charge  that  if  defendant  was  so  drunk  as  to  be  mentally  incapable 
o*  entering  into  a  conspiracy  to  commit  a  crime  he  was  not  guilty. 

5--1  L.  R.  A.  396,  SOUTH  BEND  v.  TURNER,  156  Ind.  418,  83  Am.  St.  Rep.  200, 

60  N.  E.  271. 

Second  appeal  South  Bend  v.  Turner,  163  Ind.  194,  71  N.  E.  657. 
Joint  or  combined  assignments  of   error  and  exceptions. 

Cited  in  Noonan  v.  Bell,  159  Ind.  330,  64  N.  E.  909,  holding  separate  excep- 
tions were  necessary  to  question  the  sustaining  of  separate  demurrers  to  a  com- 
plaint; Stoy  v.  Bledsloe,  31  Ind.  App.  645,  68  N.  E.  907;  holding  a  joint  as- 
signment of  error  questioning  certain  paragraphs  of  an  answer  is  not  sustainable 
if  one  of  the  paragraphs  is  sufficient;  Gough  v.  State,  32  Ind.  App.  24,  68  N. 
K-  1043,  holding  one  of  appellants  could  avail  himself  by  separate  assignments 
of  error  of  exceptions  taken  by  all  the  appellants. 

Distinguished  in  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind. 
88,  102  Am.  St.  Rep.  185,  69  N.  E.  669,  holding  where  two  defendants  take  ex- 
ceptions "jointly  and  severally"  to  the  overruling  of  joint  and  separate  demur- 
rers an  appeal  would  lie  by  one  defendant  upon  the  exception  so  taken;  Ohio 
Farmers  Ins.  Co.  v.  Vogel,  30  Ind.  App.  284,  65  N.  E.  1056,  holding  an  appeal 
would  lie  from  exceptions  to  the  overruling  of  demurrers  which  the  records 
showed  were  taken  to  certain  paragraphs  of  the  complaint  separately  and  sever- 
ally. 
Sufficiency  of  averments  of  pleading'  questioned  for  flrst  time  on  appeal. 

Cited  in  Minneapolis  Street  R.  Co.  v.  Ray,  167  Ind.  239,  78  N.  E.  978;  Thomp- 
son v.  Jordan,  164  Ind.  552,  73  N.  E.  1087;  Ohio  Oil  Co.  v.  Detamore,  165  Ind. 
247.  73  N.  E.  906;  Vandalia  Coal  Co.  v.  Indianapolis  L.  R.  Co.  168  Ind.  146, 
79  N.  E.  1082;  Kirkham  v.  Moore,  30  Ind.  App.  550,  65  N.  E.  1042;  Smith  v. 
Smith,  35  Ind.  App.  611,  74  N.  E.  1008;  Indianapolis  Traction  &  Terminal  Co. 
v.  Smith,  38  Ind.  App.  164,  77  N.  E.  1140;  Lengelsen  v.  McGregor,  162  Ind.  261, 
67  N.  E.  524, — holding  mere  inadequacy  of  averment  which  might  have  been 
cured  by  motion  cannot  be  questioned  for  first  time  on  appeal;  Indianapolis 
Traction  &  Terminal  Co.  v.  Kidd,  167  Ind.  405,  7  L.R.A.  ( N.S. )  145,  79  N.  E.  347, 
]0  Ann.  Cas.  942,  holding  the  insufficiency  of  averments  are  not  questionable 
for  the  first  time  on  appeal  where  want  of  certainty  is  cured  by  the  evidence 
and  the  verdict;  Daily  v.  State,  171  Ind.  650,  87  N.  E.  4,  affirming  right  to  at- 
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tack  complaint  for  the  first  time  on  appeal  where  an  essential  element  is  lack- 
ing; Southern  R.  Co.  v.  Roach,  38  Ind.  App.  236,  78  N.  E.  201;  Indianapolis 
Traction  &  Terminal  Co.  v.  Miller,  40  Ind.  App.  405,  82  X.  E.  113;  Knights- 
town  v.  Homer,  36  Ind.  App.  143,  75  N.  E.  13, — holding  the  sufficiency  of  a  com- 
plaint questioned  for  the  first  time  on  appeal  will  be  upheld  although  its  aver- 
ments are  uncertain  where  it  contains  facts  sufficient  to  bar  another  action  for 
the  same  cause. 
Liability  of  municipality  for  defects  in  streets. 

Cited  in  footnotes  to  Harden  v.  Jackson,  66  L.R.A.  986,  which  holds  plank 
sidewalk  not  so  unsafe  as  to  render  city  liable  to  one  falling  thereon  because 
his  cane  goes  through,  although  the  edges  of  planks  have  become  so  decayed 
as  not  -to  withstand  pressure  of  cane;  Collier  v.  Fort  Smith,  68  L.R.A.  237, 
which  denies  liability  of  municipality  for  injury  to  traveler  due  to  failure  of 
municipal  officers  to  display  signals  to  warn  travelers  on  leaving  an  obstruction 
in  a  highway  over  night. 

Cited  in  notes    (20  L.R.A.  (N.S.)    548,  549,  631)    on  liability  of  municipality 
for  defects  or  obstructions  in  streets;    (21  L.R.A. (N.S.)  624)   on  contributory  neg- 
ligence as  affecting  municipal  liability  for  defects  and  obstructions  in  streets. 
Liability    of    municipality    for    negligence    of    independent    contractor    in 
street. 

Cited  in  Kinsey  v.  Kinston,  145  N.  C.  109,  58  S.  E.  912,  holding  a  municipality 
is  liable  for  injuries  received  by  falling  into  an  unguarded  excavation  in  the 
street  dug  by  a  contractor  for  a  private  party  with  the  consent  of  the  city; 
Rock  v.  American  Constr.  Co.  120  La.  833,  14  L.R.A. (M.S.)  654,  45  So.  741, 
holding  the  permission  of  a  municipality  to  a  construction  company  to  make 
excavations  in  the  streets  does  not  render  it  exempt  where  an  injury  results 
from  its  failure  to  guard  such  excavations. 

Cited   in   footnote  to  Hoff  v.   Shockley,   64   L.R.A.  538,   which   holds   property 
owner  not  liable   for   injuries  to  traveler  due  to  obstructions  placed   by  an  in- 
dependent contractor  in  front  of  his  property  without  danger  signals. 
Attractive  nuisance  in  highway. 

Cited  in  note  (]9  L.R.A. (M.S.)   1160)   on  attractive  nuisance  in  highway. 
Effect  on  general   verdict  of  answers   to  special   interrogatories. 

Cited  in  Union  Traction  Co.  v.  Sullivan,  38  Ind.  App.  520,  76  M.  E.  116;  South- 
ern Indiana  R.  Co.  v.  Peyton,  157  Ind.  697,  61  N.  E.  722, — holding  the  presump- 
tion in  favor  of  a  general  verdict  in  an  action  for  wrongful  death  was  not  over- 
come by  answers  to  interrogatories  tending  to  show  contributory  negligence; 
Albany  Land  Co.  v.  Rickel,  162  Ind.  228,  70  M.  E.  158;  Farmers'  Ins.  Asso.  v. 
Reavis,  163  Ind.  329,  71  N.  E.  905;  Jeffersonville  v.  Gray,  165  Ind.  29,  74  N. 
E.  611;  Chicago  &  E.  R.  Co.  v.  Lawrence,  169  Ind.  329,  79  N.  E.  303;  Wright 
v.  Chicago,  I.  &  L.  R.  Co.  160  Ind.  589,  66  M.  E.  454, — holding  all  reasonable 
presumptions  would  be  indulged  in  favor  of  a  general  verdict  and  against  an- 
swers to  special  interrogatories;  Chicago,  I.  &  L.  R.  Co.  v.  \Voodward,  164  Ind. 
365,  72  M.  E.  558;  holding  the  presumption  would  be  indulged  in  favor  of  a  gen- 
eral verdict  as  to  a  liability  for  negligence  where  the  special  findings  were  silent 
as  to  condition  of  injured  property  while  in  custody  of  defendant;  Chicago  I.  & 
L.  R.  Co.  v.  Turner,  33  Ind.  App.  269,  69  X.  E.  484,  holding  general  verdict  for 
plaintiff  in  action  for  wrongful  death  is  not  overcome  by  answers  to  interroga- 
tories as  to  contributory  negligence  where  facts  qualifying  such  apparent  negli- 
gence is  not  negatived  by  the  findings;  Brems  v.  Sherman,  158  Ind.  301,  63  X.  E. 
571,  on  the  overthrow  of  a  general  verdict  by  answers  to  special  interrogatories. 
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Disapproved  in  Crowley  v.  Northern  P.  R.  Co.  46  Wash.  88,  89  Pac.  471,  hold- 
ing in  an  action  for  personal  injuries  where  a  general  verdict  was  for  plaintiff, 
special  findings  that  defendant's  brakeman  did  not  strike  plaintiff  or  knock 
him  off  the  car  were  so  inconsistent  as  to  be  grounds  for  judgment  for  defend- 
ant. 
Power  of  court  to  order  physical  examination. 

Cited  in  Murphy  v.  Southern  P.  Co.  31  Nev.  141,  101  Pac.  322,  21  Ann.  ('as. 
602,  holding  that  in  action  for  personal  injuries  rulings  of  trial  court  in  grant- 
ing or  denying  physical  examination  of  plaintiff  will  not  be  disturbed  in  absence 
of  abuse  of  discretion;  Atchison  T.  &  S.  F.  R.  Co.  v.  Palmore,  68  Kan.  554, 
64  L.R.A.  93,  75  Pac.  509,  holding  in  case  of  personal  injury  a  request  by  defend- 
ant for  an  expert  physical  examination  should  be  granted  where  timely  made 
though  it  necessitated  dilation  of  the  eyes  by  use  of  drugs;  Aspy  v.  Botkins,  160 
J.nd.  173,  66  N.  E.  462,  holding  under  the  circumstances  the  court  properly  de- 
nied a  physical  examination  of  the  plaintiff  in  the  presence  of  the  jury  by  a 
physician  who  was  a  witness  for  defendant ;  Best  v.  Columbia  Street  R.  Light  & 
P.  Co.  85  S.  C.  429,  67  S.  E.  1  (dissenting  opinion),  on  power  of  court  to  order 
physical  examination  of  plaintiff  in  actions  for  personal  injury;  Johnson  v. 
Southern  P.  Co.  150  Cal.  542,  89  Pac.  348,  11  Ann.  Cas.  841,  holding  power 
inherent  in  law  courts  to  require  physical  examination;  Western  U.  Teleg.  Co. 
v.  Ferguson,  157  Ind.  70,  54  L.R.A.  848.  60  N\  E.  674,  on  right  of  court  in  an 
action  for 'physical  injuries  to  compel  plaintiff  to  submit  to  a  physical  examina- 
tion; Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.  12  N.  D.  69,  102  Am.  St.  Rep.  564, 
95  X.  W.  153:  Western  Glass  Mfg.  Co.  v.  Schoeninger,  42  Colo.  362,  15  L.R.A. 
(N.S.)  668,  126  Am.  St.  Rep.  165,  94  Pac.  342, — holding  court  has  discretionary 
power  but  defendant  no  absolute  right  to  such  examination. 

Cited  in  footnotes  to  State  v.  Height,  59  L.R.A.  438,  which  holds  unlawful, 
disclosure  by  physician  of  knowledge  as  to  venereal  disease,  obtained  by  examina- 
tion, against  his  will,  of  one  accused  of  rape;  Atchison  T.  &  S.  F.  R.  Co.  v.  Pal- 
more,  64  L.R.A.  90,  which  sustains  right  to  compel  physical  examination  of  in- 
jured eyes,  though  involving  use  of  drugs  for  dilating  pupils-.  Austin  &  N.  \Y. 
R.  Co.  v.  Cluck,  64  L.R.A.  494,  which  denies  power  of  court  in  absence  of  stat- 
ute to  require  the  plaintiff  in  an  action  for  personal  injuries  to  submit  to  an 
examination  of  his  person:  May  v.  Northern  P.  R.  Co.  70  L.R.A.  Ill,  which 
denies  judicial  power  at  common  law  to  compel  plaintiff  to  submit  to  physical 
examination. 

Cited  in  notes  (15  L.R.A.  (N.S.)  667)  on  refusal  of  order  for  physical  exami- 
nation as  abuse  of  discretion;  (23  L.R.A.  (N.S.)  463)  on  power  to  compel  physi- 
cal examination. 

Distinguished  in  Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  402,  holding  equity 
would  in  aid  of  a  defense  of  suicide  on  an  insurance  policy  order  the  exhuma- 
tion of  the  body  of  the  insured;  Gray  v.  State,  55  Tex.  Grim.  Rep.  Ill,  22  L.R.A. 
(N.S.)  525,  114  S.  W.  635,  holding  courts  had  power  to  order  the  exhumation  of 
a  body  on  a  prosecution  for  murder  to  ascertain  the  truth  of  the  homicide,  there 
being  no  constitutional  guaranty  to  prevent. 

Disapproved  in  Austin  &  N.  W.  R.  Co.  v.  Cluck,  97  Tex.  176,  64  L.R.A.  496, 
104  Am.  St.  Rep.  863,  77  S.  W.  403,  1  Ann.  Cas.  261,  denying  power  of  courts 
to  require  submission  to  physical  examination  to  qualify;  Larson  v.  Salt  Lake 
City,  34  Utah,  321,  23  L.R.A. (N.S.)  465,  97  Pac.  483;  May  v.  Northern  P.  R. 
Co.  32  Mont.  529,  70  L.R.A.  114,  81  Pac.  328,  4  Ann.  Cas.  605,— holding  in  the 
absence  of  legislative  authority  the  courts  had  no  power  to  compel  plaintiff  in 
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an  action  for  physical  injuries  to  submit  to  a  physical  examination  by  defend- 
ant's physician. 

54  L.  R.  A.  402,  CLEGHORN  v.  THOMPSON,  62  Kan.  727,  64  Pac.  G05. 
Proximate   cause   of   an   injury. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  397,  58  L.R.A.  403,  09  Pac. 
o38,  holding  the  piling  of  grain  doors  on  a  station  platform  according  to  usual 
custom  would  not  render  railroad  company  liable  for  the  death  of  an  employee 
in  a  wreck  caused  by  the  doors  having  been  blown  onto  the  track  during  a  storm; 
Stephenson  v.  Corder,  71  Kan.  478,  69  L.R.A.  248,  114  Am.  St.  Rep.  500,  80 
Pac.  938,  holding  defendant  was  not  liable  for  injuries  inflicted  on  plaintiff  by 
defendant's  team  which  being  frightened  by  a  small  boy  broke  loose  from  the 
hitching  post  and  ran  away;  Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  228,  10 
L.R.A.(N.S.)  661,  121  Am.  St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas.  441,  holding 
the  delay  of  a  carrier  in  moving  goods  which  does  not  amount  to  a  conversion 
will  not  render  the  carrier  liable  where  the  goods  are  destroyed  by  the  act  of  God; 
Chute  v.  Moeser,  77  Kan.  709,  95  Pac.  398,  holding  the  owners  of  a  building  in 
course  of  construction  were  not  liable  for  injuries  received  on  the  falling  of  a 
cornice  that  had  recently  been  placed  in  position  where  its  fall  was  caused  by 
a  workman  accidentally  stumbling  against  it;  Home  Oil  &  Gas  Co.  v.  Dabney,  79 
Kan.  826,  102  Pac.,  488,  holding  defendants  were  not  liable  for  damages  result- 
ing from  an  explosion  of  oil  and  gas  by  reason  of  the  fact  that  the  well  was 
shot  in  the  evening  instead  of  in  the  day  time,  where  the  explosion  occurred 
when  no  one  was  present  and  no  evidence  showed  how  the  other  gas  came  in 
contact  with  fire;  Colwell  v.  Parker,  81  Kan.  299,  105  Pac.  524,  holding  defendant 
the  manufacturer  of  tents,  platforms  and  show  fronts  although  negligent  in  the 
manufacture  of  a  platform,  was  not  liable  where  plaintiff  was  allowed  to  enter 
a  moving  picture  show  while  the  tent  was  in  darkness  and  because  tin-re  was  no 
guard  rail  fell  from  platform  to  the  ground;  Hill  v.  Atchison,  T.  &  S.  F.  R. 
Co.  81  Kan.  382,  47  L.R.A.(N.S.)  1145,  105  Pac. %  447,  holding  defendant  company 
was  not  liable  for  injuries  to  a  fireman  slipping  on  an  icy  step  which  was  caused 
by  the  leaky  condition  of  a  hose  of  which  the  engineer  had  made  complaint  but 
not  because  of  any  personal  danger  which  could  not  have  been  foreseen  from  its 
location  and  use. 

Cited  in  footnotes  to  Osborne  v.  Van  Dyke,  54  L.R.A.  367,  which  holds  one  un- 
lawfully beating  his  horse  liable  for  injury  from  unintentional  blow  to  bystand- 
er; Texas  &  P.  R.  Co.  v.  Carlin,  60  L.R.A.  462,  which  sustains  liability  for 
negligence  likely  to  produce  injury,  though  particular  injury  not  anticipated. 

Cited  in  note  (37  L.R.A.  (N.S.)  721)  on  liability,  in  absence  of  negligence,  for 
damage  by  runaway  horse. 

54  L.  R.  A.  405,  HARRISON  v.  MULVANE,  62  Kan.  454,  63  Pac.  749. 
Trustee's  purchase  of  trust  property. 

Distinguished  in  Sykes  v.  Kruse,  49  Colo.  572,  113  Pac.  1013,  holding  that 
j/"esident  of  bank  who  accepted  position  of  trustee  for  creditors  of  mining  com- 
pany among  whom  is  bank,  is  not  at  liberty  to  acquire  title  for  bank  exclusively, 
to  property  of  mining  company. 

54  L.  R.  A.  408,  KANSAS  NAT.  BANK  v.  BAY,  62  Kan.  692,  84  Am.  St.  Rep. 

417,  64  Pac.  596. 
Liability  of  one  on  note  to  which  he  is  not  party. 

Cited  in  New  York  L.  Ins.  Co.  v.  Martindale,  75  Kan.  145,  21  L.R.A.  (N.S.) 
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1049,  121  Am.  St.  Rep.  302.  88  Pac.  559,  12  Ann.  Gas.  677,  holding  parol  proof 
is  inadmissible  to  charge  a  person  whose  name  does  not  appear  upon  a  note  as 
an  uulorser  and  as  principal  of  the  nominal  payee  in  accepting  and  indorsing  it. 
Liability  of  one  contracting  as  agrent  without  authority. 

Cited  in  footnote  to  Le  Roy  v.  Jacobosky,  67  L.R.A.  977,  which  denies  person- 
al liability  of  guardian  on  option  contract  for  breach  of  unauthorized  contract 
to  convey  interest  of  himself  and  ward  in  land  held  as  tenants  in  common  where 
Le  signed  the  contract  personally  and  also  as  guardian. 

Cited  in  note  (34  L.R.A.  (N.S.)  523,  532)  on  liability  of  one  assuming  with- 
out authority  to  contract  as  agent. 

54  L.  R.  A.  410,  WILLIAM  DEERING  &  CO.  v.  CUNNINGHAM,  63  Kan.  174, 
65  Pac.  263. 

54   L.   R.   A.   412,  KING  AID  v.  NATIONAL  WALL  PAPER  CO.   63   Kan.  288, 

88  Am.  St.  Rep.  243,  65  Pac.  247. 
Preference   as    between    linn    and.    members'    individual    debts. 

Cited  in  footnote  to  Re  Baldwin,  58  L.R.A.  122,  which  holds  individual  lia- 
bility of  member  of  banking  firm,  signing  name  to  certificate  of  deposit,  enforce- 
able against  estate  in  preference  to  claims  against  firm. 

Cited  in  note  (2  L.R.A. (N.S.)  257)  on  right  of  partnership  as  against  firm 
creditor's  to  sell  or  mortgage  firm  property  to  discharge  or  secure  member's  in- 
dividual debt. 

54  L.  R.  A.  415,  MATHEWS  v.  MURPHY,  23  Ky.  L.  Rep.  750,  63  S.  W.  785. 
Validity  of  statute  for  revocation  of  physician's  license. 

Cited  in  Czarra  v.  Medical  Supervisors,  25  App.  D.  C.  454,  holding  that  act  of 
Cor'xress  authorizing  board  to  revoke  physician's  certificate  upon  conviction  of 
"unprofessional  or  dishonorable  conduct"  is  void  for  uncertainty;  Aiton  v. 
Medical  Examiners,  13  Ariz.  358,  —  L.R.A. (N.S.)  — ,  114  Pac.  962,  holding  that 
statute  authorizing  revocation  of  physician's  license  for  grossly  immoral  or  un- 
professional conduct  rendering  him  unfit  for  practice  is  not  void  for  uncer- 
tainty; Kennedy  v.  State  Bd.  of  Registration,  145  Mich.  243,  108  N.  W.  730, 
9  Ann.  Cas.  125.  holding  that  statute  giving  board  of  registration  power  to 
revoke  physician's  certificate  for  inserting  advertisement  in  paper  relative  to 
venereal  diseases;  Hewitt  v.  State  Bd.  of  Medical  Examiners,  148  Gal.  595,  3 
L.R.A.  (N.S.)  898,  113  Am.  St.  Rep.  315,  84  Pac.  39,  7  Ann.  Cas.  750,  holding 
that  statute  delegating  power  to  board  to  revoke  physician's  license  for  making 
"grossly  improbable  statements  in  advertisement"  is  void;  Com.  v.  International 
Harvester  Co.  131  Ky.  586,  133  Am.  St.  Rep.  256,  115  S.  W.  703,  to  the  point 
that  statute  authorizing  physician's  license  to  be  cancelled  for  unprofessional 
conduct  was  void;  State  Medical  Board  v.  McCrary,  95  Ark.  516,  30  L.R.A. 
(N.S.)  787,  130  S.  W.  544,  Ann.  Cas.  1912A,  631,  holding  that  statute  providing 
for  revocation  of  license  of  physician  who  advertises  special  ability  to  cure 
chronic  cases  is  not  void  for  uncertainty;  Morse  v.  Medical  Examiners,  57  Tex. 
Civ.  App.  95,  122  8.  vV.  447,  holding  that  statute  authorizing  board  to  refuse 
license  or  certificate  verifying  former  license  where  applicant  has  been  guilty 
of  "other  unprofessional  or  dishonorable  conduct  of  character  likely  to  defraud 
public"  is  valid. 

Cited  in  footnotes  to  State  ex  rel.  Kellogg  v.  Currans,  56  L.R.A.  253,  which 
sustains  requirement  of  examination  of  graduate  of  foreign  college  not  re- 
c)uir<-d  of  graduates  of  college  in  state;  Ex  parte  Gerino,  66  L.R.A.  249,  which 
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*nstains  validity  of  statute  fixing  standard  of  preparation  required  of  applicants 
for  license  to  practice  medicine,  though  under  provisions  of  law  such  standard 
may  vary  from  time  to  time  and  may  be  fixed  by  requirements  which  schools 
teaching  particular  system  of  medicine  require  of  their  pupils. 

Cited  in  notes    (1  L.R.A. (N.S. )    813)    on  power  to  revoke  physician's   license: 
(30  L.R.A. (N.S.)    784)    on  grounds  for  revoking  physician's  license. 
Avoidance  of  statute  for  indeterminateiiejss. 

Cited  in  Samuelson  v.  State,  110  Tenn.  41)3.  115  Am.  St.  Rep.  805,  05  S.  YV. 
1012,  holding  a  statute  prohibiting  dealing  in  non-transferrable  signature  pas- 
senger tickets  issued  and  sold  "below  the  standard  schedule  rate"  is  not  imului 
for  indeterminatenes ;  Texas  &  P.  R.  Co.  v.  Andrews,  R.  &  Co.  55  Tex.  Civ.  App. 
306,  118  S.  W.  1101;  to  the  point  that  before  person  is  to  be  punished  as  for 
crime  the  law  and  the  facts  should  leave  no  room  for  doubt  as  to  what  was 
duty  of  accused. 

54  L.  R.   A.   417,   TYLER  v.   MOODY,   111    Ky.   191,   98   Am.   St.   Rep.   406,   63 

S.  W.  433. 

Liability   of  seller  of  dangerous   or  defective  urticles   for   Injury   to   third 
persons. 

Cited  in  footnotes  to  Ives  v.  Weiden,  54  L.R.A.  854,  which  holds  merchant's 
failure  to  label  gasoline  renders  him  liable  for  injury  to  member  of  purchaser* 
family  by  explosion;  McCaffrey  v.  Mossberg  &  G.  Mfg.  Co.  55  L.R.A.  822,  which 
denies  liability  of  manufacturer  of  drop  press  for  injury  to  employee  of  pur- 
chaser from  breaking  of  defective  hook;  Skinn  v.  Reutter.  63  L.U.A.  743.  which 
holds  seller  of  diseased  hogs  liable  for  injury  to  life  or  property  resulting  there- 
from. 
Right  to  recover  for  injuries  resulting-  from  breach  of  warranty. 

Distinguished  in  Talley  v.  Beever,  33  Tex.  Civ.  App.  679,  78  S.  W.  23,  where 
the  action  for  the  breach   of  warranty  was  not  brought  for  the  benefit   of  the 
person  to  whom  made  but  for  the  benefit  of  his  son. 
Personal  injuries  as  element  of  damages  for  breach   of  warranty. 

Cited  in  note  (3  L.R.A. (N.S.)  1048)  on  personal  injuries  as  element  of  dam- 
ages for  breach  of  warrant}-. 

54  L.  R.  A.  420,  DELISLE  v.  BOURRIAGUE,  105  La.  77,  29  So.  731. 
Liability   of   owners  of   dogs   for   injuries   by   them. 

Cited  in  Martinez  v.  Bernhard,  106  La.  368,  5o  L.R.A.  672.  87  Am.  St.  Rep. 
,"06,  30  So.  901,  holding  the  owner  of  a  dog  which  was  of  a  kind  temper  and 
had  never  shown  any  vicious  habits  was  not  liable  when  the  animal  bit  some- 
one passing  in  front  of  premises. 

Cited  in  footnotes  to  Crowley  v.  Groonell,  55  L.R.A.  876,  which  holds  owner 
liable  for  assault  by  dog,  due  to  known  playful  propensity;  Peck  v.  Williams, 
61  L.  R.  A.  351,  which  holds  owner  liable  to  one  bitten  by  dog  while  attempting 
to  climb  on  owner's  cart  without  leave. 

Cited   in  notes    (24  L.R.A. (N.S.)    459,   460)    on   scienter  necessary   to   owner's 
liability  for   injury  by   dog;    (2   Brit.   Rul.   Cas.  27)    on   liability   of  keeper   of 
dangerous  animal  in  absence  of  negligence  on  his  part. 
Inability    for    negligence     concurring     •with     other    causes. 

Cited  in  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  Ill  La.  531,  64 
L.R.A.  101,  TOO  Am.  St.  Rep.  505,  35  So.  731,  holding  defendant  company  liabl" 
for  the  death  of  a  person  coming  in  contact  with  a  wire  from  which  the  insula- 
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tion   liad   worn   altliougli  tlie  falling  of   telephone   wires  across   wires   of   defend- 
ant  during  a  storm  conlribim-d   to  the  accident. 

54  L.   R.  A.  424,  BAL'I  l.MOUK  CONSUL.   R.  CO.  v.  ARMSTRONG,  02  Md.  554. 

48   Atl.   1047. 
I,«st   elear   eliaiioe  at   e«r   frmminfs. 

Cited  in  United  R.  &  Electric  Co.  v.  Kolken,  114  Md.  169,  78  Atl.  383,  hold- 
ing that  person  guilty  ol  contributory  negligence  in  attempting  to  cross  in  front 
of  approaching  car  may  recover  if  motonnau  could  have  avoided  accident  after 
he  saw  or  ought  to  have  seen  plaintiff's  peril;  United  R.  &  Electric  Co.  v. 
Woodbridge,  97  Md.  638,  55  Atl.  444,  holding  a  prayer  to  the  effect  that  although 
the  plaintiff  had  not  used  the  care  of  a  reasonable  and  prudent  person  in  at- 
tempting to  leave  a  car  yet  if  defendant's  servants  might  by  the  use  of  ordinary 
prudence  have  seen  plaintiff's  position  and  avoided  the  accident  plaintiff  might 
recover,  was  correct. 

Cited  in  note  (69  L.R.A.  548)  on  duty  to  discover  another's  peril. 

Distinguished  in  Garvick  v.  United  R.  &  Electric  Co.  101  Md.  246,  61  Atl.  I3b, 
where  the  injury  received  by  being  struck  by  a  passing  car  did  not  occur  at  a 
crossing  but  along  the  right  of  way;  Baltimore  &  0.  R.  Co.  v.  State,  114  Md. 
546.  80  Atl.  170.  holding  that  duty  of  railroad  as  to  care  in  avoiding  danger  to 
trespassers  is  different  from  that  required  as  to  persons  at  crossing. 
Contributory  iieg'li&emM*  in  att<-m]>tiiiju;'  to  psi-jipe  from  sn<l<l<-ii  dangrer. 

Cited  in  footnote  to  Palmer  v.  Warren  Street  R.  Co.  63  L.R.A.  507,  which 
holds  passenger  not  negligent  in  jumping  from  moving  car  to  avoid  impending 
collision. 

54   L.  R.  A.  427,  WILLIAMS  v.  BAPTIST  CHURCH,  92  Md.  497,  48  Atl.  930. 
Creation  of  trust. 

Cited  in  footnote  to  St.  James'  Parish  v.  Bagley,  70  L.R.A.  1(50.  which  holds 
no  trust  created  by  conveyance  to  religious  society  notwithstanding  recital  that 
it  is  for  purpose  of  aiding  in  establishing  of  home  for  indigent  widows  or 
orphans  or  promotion  of  other  charitable  objects  where  no  trust  is  expressed. 

Cited  in  note  (37  L.R.A.(N.S. )  665)  on  creation  of  trust  by  precatory  words 
in  will. 

54  L.  R.  A.  430,  RE  HOUSE   BILL,  NO.  1,291,  178  Mass.  605.  60  N.  E.  129. 
l.«'uali(>    of    us«-   of   voting   machine. 

Cited  in  Nichols  v.  Kleivtion  Comrs.  (Nichols  v.  Minton  i  UK!  Mass.  412,  12 
L.R.A.  (N.S.)  281,  124  Am.  St.  Rep.  5(iS,  82  N.  E.  50,  holding  a  constitutional 
provision  requiring  that  certain  ol'icers  !>t>  "chosen  by  written  votes"  is  not  satis- 
fied by  the  use  of  a  voting  machine  which  does  not  indicate  the  choice  by  writ- 
ing; Elwell  v.  Comstcck,  99  Minn.  267,  7  L.R.A. (N.S.)  025,  109  N.  W.  698, 
9  Ann.  Gas.  270;  Detroit  v.  Inspectors  of  Election.  K59  Mich.  55.1.  (ii)  L.R.A.  187. 
211  Am.  St.  Rep.  430.  102  N.  \V.  1029,  5  Ann.  Cas.  801.  holding  a  constitutional 
provision  requiring  votes  for  certain  officer  to  be  given  by  ballot  is  not  infringed 
by  a  legislative  act  author i/ing  the  use  of  voting  machines  where  the  voting  re- 
mains secret. 

Cited  in  footnote  to  People  e\-  rel.  Detroit  v.  Hoard  of  Inspectors.  69  L.R.A. 
184,  which  upholds  statute  permitting  use  of  voting  machine. 

Cited  in  notes  (7  L.K.A.(N.S.)  022)  on  voting  machine  as  violative  of  con 
atitutional  requirement  that  all  elections  be  by  ballot;  (124  Am.  St.  Rep.  573) 
cm  constitutionality  of  statutes  authorizing  use  of  voting  machines. 
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54  L.  R.  A.  435,  BREWER  LUMBER  CO.  v.  BOSTON  &  A.  R-  CO.   179  Mass. 

228,  88  Am.  St.  Rep.  375,  60  X.  E.  548. 
Taking1  of  notes  as  payment  of   debt. 

Cited  in  Cary  Brick  Co.  v.  Wheeler,  210  Mass.  340,  96  N.  E.  800..  holding  that 
presumption  that  note  given  for  unsecured  debt  was  given  and  taken  in  pay- 
ment, is  not  to  be  extended  as  of  course  to  case  of  debts  secured  by  liens;  Farm- 
ers' Loan  &  T.  Co.  v.  Madison  Mfg.  Co.  153  Fed.  318,  holding  the  giving  of  new 
notes  for  a  sum  including  the  old  indebtedness  and  further  advances  does  not 
constitute  payment  of  the  old  debt  so  as  to  release  collateral,  given  as  security 
therefor;  Paddock  &  F.  Co.  v.  Simmons,  186  Mass.  153,  71  N.  E.  298,  holding 
evidence  that  the  treating  of  a  note  as  payment  of  a  debt  will  deprive  the  taker 
of  security  given  for  the  payment  of  the  debt  will  tend  to  rebut  the  presump- 
tion that  the  note  operates  as  a  payment  of  the  debt;  American  Malting  Co.  v. 
Souther  Brewing  Co.  194  Mass.  94,  80  N.  E.  526,  affirming  that  the  giving  of  a 
promissory  note  creates  a  presumption  of  payment  of  the  debt. 

Cited  in  note  (35  L.R.A.  (N.S.)   96)   on  payment  by  commercial  paper. 
Caimcity   In   which    carrier   holds   goods. 

Cited  in  State  v.  Intoxicating  Liquors,  104  Me.  467,  23  L.R.A.( N.S.)    1022.  72 
Atl.  331,  holding  in  the  absence  of  an  agreement  with  a  buyer  to  the  contrary,  a 
carrier  will  be  presumed  to  hold  goods  in  his  original  capacity. 
Right  of  stoppage  in  transitn. 

Distinguished  in  Norfolk  Hardwood  Co.  v.  New  York  C.  &  H.  R.  R.  Co.  202 
Mass.  162,  88  N.  E.  664,  holding  a  vendor  consigning  goods  in  its  own  namo 
cannot  maintain  replevin  against  the  carrier  for  the  goods  where  after  their 
arrival  the  carrier  so  notified  plaintiff  who  directed  a  delivery  to  the  purchaser 
and  the  carrier  at  purchaser's  order  places  the  goods  in  its  warehouse  in  another 
city  in  the  name  of  the  purchaser. 

54  L.  R.  A.  440,  WRIGHT  v.  WALLER,  127  Ala.  557,  29  So.  57. 
Intoxication    as    g'rouiids    for    avoiding'    contract. 

Cited  in  Matthis  v.  O'Brien,  137  Ky.  658,  126  S.  W.  156,  holding  that  person 
of  known  intemperate  habits  need  not  be  wholly  under  influence  of  liquor  to 
avoid  contract  made  under  circumstances  indicating  that  undue  advantage  was 
taken  of  him;  Oakley  v.  Shelley,  129  Ala.  470,  29  So.  385,  holding  a  complainant 
could  not  have  a  conveyance  by  him  set  aside  as  void  by  reason  that  it  was 
executed  while  he  was  intoxicated  where  it  appeared  that  he  showed  no  physical 
signs  of  intoxication  and  that  he  procured  a  better  price  than  was  first  offered 
and  afterwards  by  his  act  he  had  affirmed  the  transaction:  Kelly  v.  Louisville  & 
N.  R.  Co.  154  Ala.  578,  45  So.  906,  holding  a  party  could  not  set  up  intoxication 
as  grounds  for  avoiding  a  release  after  an  interval  of  three  years  without  ob- 
jections: Dahlmann  v.  Gaugente,  238  111.  230,  87  N.  E.  287,  avoiding  a  deed  made 
in  consideration  of  a  dollar  and  support  of  grantor  for  life  where  it  was  made 
after  the  grantee  had  contrived  to  get  the  grantor  so  intoxicated  that  lie  did  not 
know  what  he  was  doing  also  citing  annotation  on  this  point. 

Cited  in  notes  (2  L.R.A.  (N.S.)  667)  on  extent  to  which  contract  invalidated 
by  intoxication;  (107  Am.  St.  Rep.  539;  25  L.R.A.  (N.S.)  596)  on  validity  of 
contract  with  intoxicated  person;  (17  L.R.A. (N.S.)  1066)  on  right  to  affirmative 
relief  from  contract  upon  ground  of  its  procurement  from  complainant  while  in- 
toxicated. 
Degree  of  incapacity. 

Cited  in  Boggs  v.  Holloway,  158  Ala.  287,  47  So.  1017,  as  setting  out  the  degm> 
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of  drunkenness  necessary  to  avoid  a  contract;  Hauber  v.  LeiLold,  76  Neb.  712, 
107  N.  W.  1042,  on  the  degree  of  intoxication  incapacitating  a  party  from  con- 
tracting also  citing  annotations  on  this  point. 

Annotation  cited  in  J.  L.   Case  Threshing  Mach.  Co.  v.  Meyers,  78  Neb.   087. 
9  L.R.A.  (N.S.)    971,  111  N.  W.  602,  holding  the  intoxication  necessary  to  avoid 
a  contract  must  be  so  excessive  as  to  deprive  the  party  of  his  reason  and  under- 
standing. 
Induced  mental   incapacity  as  grounds   for  avoiding'  contract. 

Cited  in  Birmingham  R.  Light  &  P.  Co.  v.  Hinton,  158  Ala.  475,  48  So.  546, 
holding  a  release  made  while  the  releasor  was  mentally  incapacitated  by  reason 
of  the  use  of  drugs  was  avoidable  and  not  void. 

54  L.  R.  A.  454,  NORTHWOOD  v.  BARBER  ASPHALT  PAVING  CO.  126  Mich. 

284,  85  N.  W.  724. 

54  L.  R.  A.  456,  NOBLE  v.  BESSEMER  S.  S.  CO.  127   Mich.   103,  89  Am.  St. 

Rep.  461,  86  N.  W.  520. 
Liability   of   master   for   injury   to    servants   l>y   bad    equipment. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Phillips,  100  Va.  374,  41  S.  E.  726,  holding  a 
master  was  liable  for  injuries  received  by  a  servant  because  of  its  negligence 
in  failing  to  see  that  brakes  on  cars  were  in  proper  condition  although  the  negli- 
gence of  other  servants  of  defendant  contributed  to  the  accident;  Snow  v.  Escan- 
nba  Power  Co.  162  Mich.  584,  127  N.  W.  677,  holding  that  fact  that  coservant 
knew  of  hidden  timbers  causing  death  of  decedent,  but  failed  to  inform  deceased 
of  them,  although  he  accompanied  deceased  on  scow,  operates  to  relieve  defendant 
of  its  duty. 

Cited  in  notes  (13  L.R.A.(N.S.)  669,  676)  on  liability  of  master  for  injury 
by  defect  in  common  tools;  (30  L.R.A.  (N.S.)  804)  on  liability  of  master  for 
splinters  flying  from  tools;  (98  Am.  St.  Rep.  320)  on  liability  to  servant  for 
injuries  due  to  defective  machinery  and  appliances. 

54  L.  R.  A.  461,  DOYLE  v.  TOLEDO,  S.  &  M.  R.  CO.  127  Mich.  94,  89  Am.  St. 
Rep.  456,  86  N.  W.  524. 

54  L.  R.  A.  464,  FERRIS  v.  NEVILLE,  127  Mich.  444,  89  Am.  St.  Rep.  480,  86 

N.  W.  960. 
Sufficiency  of  writing:  to   constitute  a  frill. 

Cited  in  Moody  v.  Macomber,  159  Mich.  661,  134  Am.  St.  Rep.  755,  124  N.  W. 
549;  Re  Dowell,  152  Mich.  196,  115  N.  W.  972;  Lincoln  v.  Felt,  132  Mich.  53, 
[>?  N.  W.  780, — holding  a  deed  in  form  to  take  effect  after  grantor's  death  was 
entitled  to  probate  as  a  will;  Thomas  v.  Williams,  105  Minn.  91,  117  N.  W.  155, 
on  the  determination  of  whether  an  instrument  is  a  deed  or  a  will. 

Cited  in  note   (136  Am.  St.  Rep.  600)   on  joint,  mutual,  reciprocal,  or  multi- 
wills. 
—  Signature    and    attestation. 

Cited  in  Monroe  v.  Huddart,  79  Neb.  573,  14  L.R.A. (N.S.)  261,  113  N.  W. 
149,  holding  the  fact  that  the  name  of  the  testator  is  incorrectly  given  in  the 
attestation  clause  does  not  necessarily  affect  the  validity  of  the  will;  Ward  v. 
Logan  County,  12  Okla.  281,  70  Pac.  378,  holding  the  failure  to  attach  the  testa- 
tion  clause  of  witnesses  does  not  necessarily  affect  the  validity  of  the  will;  Flood 
v.  Kerwin,  113  Wis.  682,  89  N.  W.  845,  holding  a  writing  stating  that  it  was 
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a  will  and  giving  certain  of  his  children  a  specific  quantity  of  land  or  a  cer 
tain  amount  of  money  in  lieu  thereof  was  properly  admitted  to  probate  al- 
though not  signed  in  presence  of  witnesses. 

Distinguished  in  Clay  v.  Layton,  134  Mich.  338,  96  K.  \Y.  458,  holding  a  writ 
ing  directing  the  distribution  of  propeity  after  death  which  is  not  executed  in 
conformity  with  a  statute  cannot  he  considered  as  a  will. 

54   L.   R.   A.   466,   STATE   v.   CRESCENT   CREAMERY    CO.   83   Minn.   284,   8? 

Am.  St.  Rep.  464,  86  N.  W.  107. 
Validity    of    statutes    regulati iig-    food    and    dairy    standards. 

Reaffirmed  in  State  v.  Tetu,  98  Minn.  353,  107  N.  \Y.  953,  holding  statute  in 
volved  in  cited  case  violated  neither  the  state  or  federal  constitutions. 

Cited  in  People  v.  Rotter,  131  Mich.  254,  91  N.  W.  167,  holding  a  .statute, 
prohibiting  coloring  of  oleomargarine  to  resemble  butter  within  police  povvei' 
and  not  violative  of  state  or  federal  constitution;  Alcorn  Cotton  Oil  Co.  v, 
State,  100  Miss.  307,  40  L.R,A.(N.S.)  880,  56  So.  397,  holding  that  statute  im 
posing  penalty  for  selling  adulterated  cotton  seed  meal  is  not  unconstitutional: 
Com.  v.  Wheeler,  205  Mass.  386,  137  Am.  St.  Rep.  456,  91  N.  E.  415,  18  Ann. 
Cas.  319,  holding  that  statute  fixing  standard  for  milk  offered  for  sale  is  con 
stitutional. 

Cited  in  footnotes  to  People  v.  Biesecker,  57  L.R.A.  178.  which  denies  legislative 
power  to  prohibit  sale  of  certain  preservatives  or  of  dairy  products  containing 
same;  State  v.  Layton,  62  L.R.A.  164,  which  upholds  statutory  prohibition  o* 
manufacture  or  sale  of  baking  powder  containing  alum ;  Norfolk  v.  Flynn,  6?. 
L.R.A.  771,  which  upholds  ordinance  requiring  inspection  of  milk  within  city 
limits  and  licensing  ox  vendors  as  agaiiist  nonresidents  bringing  or  sending  mill 
into  the  city  for  sale;  St.  Louis  v.  Fischer,  64  L.R.A.  679,  which  upholds  ordi 
nance  forbidding  dairy  within  city  limits  without  permission  from  the  city 
council;  Arbuckle  v.  Blackburn,  65  L.  R.  A.  864,  which  upholds  statute  prohibit 
ing  the  coloring,  coating,  or  polishing  of  article  intended  for  food  whereby  dam 
age  or  inferiority  is  concealed. 
Police  power  as  a  restriction  on  liberty  of  contract. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  374,  108  N.  W.  902, 
holding  statute  declaring  invalid  any  contract  limiting  liability  of  railroad  for 
negligence  of  a  coservant,  was  a  valid  exercise  of  police  power;  State  ex  rel. 
Young  v.  Standard  Oil  Co.  Ill  Minn.  98,  126  N.  W.  527,  holding  that  legislature 
may  impose  special  restrictions  regulating  sale  of  one  class  of  commodities, 
unless  beyond  doubt  no  substantial  conditions  or  usages  of  trade  differentiates 
that  class  from  others. 

54  L.  R.  A.  468,  STATE  v.  HANSON,  84  Minn.  42,  86  N.  \Y.  768. 
Regulation   of   food   prodncta. 

Cited  in  State  v.  Hanson,  118  Minn.  93,  40  L.R.A. (N.S.)  869,  136  N.  W.  412, 
holding  that  act  prohibiting  sale  of  oleomargarine  of  shade  or  tint  of  yellow  is 
unconstitutional. 

Cited  in  footnotes  to  State  ex  rel.  Monnett  v.  Capital  City  Dairy  Co.  57  L.R.A. 
181,  which  sustains  statute  forbidding  sale  of  unmarked  oleomargarine;  State  v. 
Layton,  62  L.R.A.  164,  which  upholds  statutory  prohibition  of  manufacture 
or  sale  of  baking  powder  containing  alum;  Arbuckle  v.  Blackburn,  65  L.R.A. 
864,  which  upholds  statute  prohibiting  the  coloring,  coating,  or  polishing  of 
article  intended  for  food,  whereby  damage  or  inferiority  is  concealed. 
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54  L.  R.  A.  473,  KRAY  v.  MUGGLI,  84  Minn.  90,  87  Am.  St.  Rep.  882. 

Followed  without  discussion  in  Friedman  v.  Muggli,  84  Minn.  90,  86  N.   W. 
1102. 
Prescriptive  rights  in  flow  of  water. 

Cited  in  Baldwin  v.  Fisher,  110  Minn.  192,  124  N.  W.  1094,  to  the  point  that 
maintenance  of  ditch  for  twenty  years  which  deepened  watercourse  gives  person 
maintaining  its  prescriptive  right  to  continuance  of  water  course  as  deepened; 
Rickels  v.  Log-Owners  Boom  Co.  139  Mich.  118,  102  N.  W.  652,  holding  there 
must  be  shown  an  exclusive  enjoyment  of  the  water,  substantially  in  the  way 
claimed,  adverse  to  the  right  of  the  defendant,  and  without  interruption  for  a 
period  of  at  least  15  years;  Schulenberg  v.  Zimmerman,  86  Minn.  74,  90  N.  W, 
156,  holding  no  prescriptive  rights  are  acquired  in  a  ditch  made  by  deepening  a 
natural  water  course  and  partly  constructing  the  ditch  may  fill  it  to  the  level 
of  bed  of  the  water  course;  Castle  v.  Madison,  113  Wis.  351,  89  N.  W.  156, 
holding  property  owners  who  for  the  period  of  prescription,  enjoyed  the  advant- 
age of  an  artificial  level  of  water  and  in  reliance  thereon  improved  their  prop- 
erty at  great  expense  acquired  an  easement  in  such  water  level;  Plank  Road  Co. 
v.  Graver,  22  Montg.  Co.  L.  Rep.  187,  on  reciprocal  easements  as  to  artificial 
water  rights. 

Distinguished  in  Lake  Drummond  Canal  &  Water  Co.  v.  Burnham,  147  N.  C. 
50,  17  L.R.A.  (N.S.)  948,  125  Am.  St.  Rep.  527,  60  S.  E.  650,  holding  the  lower 
owner  acquires  no  rights  in  structure  maintained  for  sole  use  of  upper  owner 
affecting  the  flow  of  water  but  not  invading  the  rights  of  the  lower  owner; 
Cloyes  v.  Middlebury  Electric  Co.  80  Vt.  121,  11  L.R.A. (N.S.)  699,  66  Atl.  1039, 
holding  the  technical  doctrine  of  prescription  inapplicable  where  change  in  chan- 
nel was  due  to  contract  mutually  agreed  to  and  executed  on  both  sides;  Marshall 
Ice  Co.  v.  LaPlant,  136  Iowa,  634,  12  L.R.A.(N.S.)  1079,  111  N.  W.  1016; 
holding  where  mill  owner  with  right  to  maintain  a  dam  perpetually  sells  land 
bordering  on  the  stream  whose  value  is  dependent  on  the  continuance  of  the 
dam  the  conveyance  carries  with  it  an  easement  in  having  the  dam  continued. 

54  L.  R.  A.  481,  WALLIN  v.  EASTERN  R.  CO.  83  Minn.  149,  86  N.  W.  76. 
Liability   for   unforeseen    consequences   of   -wrongful    acts. 

Cited  in  Stone  v.  Union  P.  R.  Co.  32  Utah,  206,  89  Pac.  715,  holding,  if  act 
is  one  that  could  have  been  anticipated  as  likely  to  result  in  injury,  liability 
exists,  though  particular  injury  could  not  be  anticipated;  Hyatt  v.  Murray,  101 
Minn.  510,  112  N.  W.  881,  holding,  if  it  was  negligence  to  leave  a  skid  pro- 
jecting into  roadway  it  is  immaterial  that  particular  injury  could  not  have 
been  anticipated;  Butler-Ryan  Co.  v.  Williams,  84  Minn.  454,  88  N.  W.  3,  hold- 
ing a  charge  on  the  subject  of  proximate  cause  was  sufficiently  complete  and 
comprehensive;  Baker  v.  Great  Northern  R.  Co.  83  Minn.  185,  86  N.  W.  82, 
holding  acts  stated  in  complaint  were  proximate  cause  of  injury  within  rule  oi 
cited  case. 

54  L.  R.  A.  487,  STATE  v.  LARSON,  83  Minn.  124,  86  N.  W.  3. 
Ignorance  of  minority  of  purchaser  of  liquor  as  defense. 

Cited  in  note  (25  L.R.A.  (N.S.)  669)  on  ignorance  of  minority  of  purchaser 
of  liquor  as  defense  to  prosecution  for  sale. 

54  L.  R.  A.  492,  BARBER  ASPHALT  PAVING  CO.  v.  FRENCH,  158  Mo.  534, 
58  S.  W.  934,  Affirmed  in  181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
625. 

Followed  without   discussion   in   Barber-Asphalt   Paving  Co.   v.   Ess,   158  Mo. 
L.R.A.  Au.  Vol.  VI —9. 
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557,  58  S.  W.  1135,  submitted  on  the  same  argument  and  affirmed  for  reasons 
given  therein;  Hill  v.  Swingley,  159  Mo.  49,  60  S.  W.  114;  Hund  v.  Racklitfe,  192 
l\lo.  321,  91  S.  W.  500. 

Cited  in  Kerker  v.  Bocher,  20  Okla.  762,  95  Pac.  981,  for  a  statement  of  cer- 
tain facts. 

Constitutionality    of    frontage    basis    of    assessment    of    cost    of    local    im- 
provements. 

Followed  in  St.  Charles  ex  rel.  Budd  v.  Deemar,  174  Mo.  124,  73  S.  W.  469: 
Heman  v.  Gilliam,  171  Mo.  264,  71  S.  W.  163, — holding  validity  of  assessment 
according  to  front  foot  rule  is  no  longer  open  to  question. 

Cited  in  Gilsonite  Constr.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  240  Mo.  656, 
344  S.  W.  1096,  holding  that  statute  authorizing  assessments  upon  right  of 
way  of  railroad  in  payment  for  street  improvements  does  not  violate  state  or 
federal  constitutions;  State  ex  rel.  Meek  v.  Chillicothe,  237  Mo.  495,  141  S.  W. 
602,  holding  that  where  statute  limits  property  which  may  be  subject  to  as- 
sessments to  that  which  is  abutting  or  adjoining  or  fronting,  only  property  so 
situated  can  be  assessed  with  cost  of  improvements;  Prior  v.  Buehler  &  C.  Constr. 
Co.  170  Mo.  448,  71  S.  W.  205,  holding  the  constitutionality  of  provisions  for 
the  assessment  of  the  cost  of  local  improvements  on  abutting  owners  according  to 
front-foot  or  area  rule  is  no  longer  open  to  debate;  King  v.  Portland,  38  Or.  428, 

55  L.R.A.  821,  63  Pac.  2,  upholding  the  validity  of  assessments  for  local  improve- 
ments according  to  the  front-foot  rule;  Barber  Asphalt  Paving  Co.  v.  Peck,  186 
Mo.  516,  85  S.  W.  387,  as  affirming  the  validity  of  the  front-foot  rule  in  the  as- 
sessment of  cost  of  local  improvements. 

Cited  in  footnotes  to  Webster  v.  Fargo,  56  L.  R.  A.  156,  which  sustains  stat- 
ute imposing  entire  cost  of  paving  on  abutters  according  to  frontage;  Sears  v. 
Board  of  Street  Comrs,  62  L.  R.  A.  145,  which  holds  that  cost  and  benefit  of 
entire  improvement  should  be  considered  in  assessing  property  on  two  streets  for 
cost  of  building  a  union  passenger  station  and  the  extension  of  such  streets; 
Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.  R.  A.  408,  which  holds  void,  assessment 
for  sewer  on  abutting  property  only  eight  feet  deep  at  same  front  foot  rate  as 
full  sized  lots. 

Cited   in  note    (28   L.R.A.  (N.S.)    1181)    on  assessments   for   improvements   by 
front-foot  rule. 
Assessment  of  cost  of  local  improvements  as  exercise  of  taxing  power. 

Cited  in  State  ex  rel.  Hendricks  v.  Marion  County,  170  Ind.  609,  85  X.  E. 
533,  holding  the  legislature  is  in  the  exercise  of  the  taxing  power  in  providing 
for  taxing  districts  for  the  construction  of  highways;  Meier  v.  St.  Louis,  180 
Mo.  408,  79  S.  W.  955,  holding  special  assessments  for  local  improvemnets  are 
property  referable  to  the  taxing  power;  Heman  Constr.  Co.  v.  Wabash  R.  Co. 
206  Mo.  179,  12  L.R.A. (N.S.)  117,  121  Am.  St.  Rep.  649,  104  S.  W.  67,  12  Ann. 
Cas.  630,  holding  special  assessments  for  local  improvements  a  constitutional 
exercise  of  the  taxing  power. 
Validity  of  provision  for  repairs  in  contracts  for  local  improvements. 

Cited  in  Seaboard  Nat.  Bank  v.  Woesten,  176  Mo.  59,  75  S.  W.  464,  holding  a 
municipality  might  contract  with  one  contractor  for  the  construction  of  a  pub- 
lic work  and  its  maintenance  for  a  term  of  years  under  one  contract;  Barber 
Asphalt  Paving  Co.  v.  Munn,  185  Mo.  563,  83  S.  W.  1062,  holding  a  contract 
for  street  paving  which  requires  the  contractor  to  keep  in  repair  for  a  term  of 
years  is  not  void;  People  ex  rel.  North  v.  Featherstonhaugh,  172  N.  Y.  121,  60 
L.R.A.  771,  64  N.  E.  802,  to  same  effect. 
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Assessment   of   cost   of   local    Improvements   ns   affected   by   failure    to    pro- 
vide  for  bearing:. 

Cited  in  Voris  v.  Pittsburg  Plate  Glass  Co.  163  Ind.  607,  70  N.  E.  249,  hold- 
ing a  street  improvement  law  assessing  the  cost  on  adjacent  property  owners 
is  not  invalid  on  the  ground  that  under  it  they  are  not  entitled  to  a  hearing 
on  the  question  of  special  benefits;  McGarvey  v.  Swan,  17  Wyo.  168,  96  Pac. 
697,  holding  a  statute  providing  for  assessments  for  local  improvements  is  not 
invalid  because  no  provision  for  a  hearing  on  question  of  benefits;  Corrigan  v. 
Kansas  City,  211  Mo.  628,  111  S.  W.  115,  holding  the  failure  to  give  notice  of 
the  intended  levy  of  an  ad  valorem  tax  vipon  real  estate  of  a  district  exclusive 
of  improvements  did  not  render  the  assessment  invalid. 

Cited  in  footnote  to  Shank  v.  Smith,  55  L.R.A.  564,  which  denies  taxpayer's 
right  to  object  to  want  of  hearing  in  proceeding  to  collect  assessment,  where  he 
neglected  to  bring  mandamus  to  compel  hearing  as  to  benefit  to  his  property 
from  the  improvement  or  injunction  against  approval  of  engineer's  report. 
Presumption  of  benefits  from   fact  of  assessment  for  local  improvements. 

Cited  in  Pleadwell  v.  Missouri  Glass  Co.  151  Mo.  App.  58,  131  S.  W.  941, 
holding  that  city  is  authorized  to  make  special  assessments  upon  property  bene- 
fited for  purpose  of  paying  part  of  cost  of  widening  street;  Mexico  v.  Lakenan, 
129  Mo.  App.  189,  108  S.  W.  141,  holding  in  proceedings  to  enforce  tax  lien 
for  the  construction  of  sidewalks  it  is  no  defense  to  assert  that  the  property 
received  no  benefits;  Corrigan  v.  Kansas  City,  211  Mo.  650,  111  S.  W.  115  (dis- 
senting opinion),  asserting  that  the  mere  fact  that  land  is  situated  in  an  assess- 
ment district  is  conclusive  of  benefits  received. 

Cited  in  footnotes  to  King  v.  Portland,  55  L.R.A.  812,  which  upholds  street 
improvement  assessment,  plan  of  which  not  obviously  shown  to  impose  burden 
in  substantial  excess  of  benefit;  Smith  v.  Worcester,  59  L.R.A.  728,  which  holds 
conclusive,  decision  of  legislature  that  landowners  within  assessment  district  are 
benefited  by  sewer. 
Fixing:  of  boundaries  in  assessment  of  tax  for  local  improvements. 

Cited  in  State  ex  rel.  Hendricks  v.  Marion  County,  170  Ind.  611,  85  N.  E. 
513,  holding  the  legislature  in  the  exercise  of  the  power  of  providing  taxing 
districts  may  disregard  the  boundaries  of  municipalities ;  Fruin-Bambrick  Constr. 
Co.  v.  St.  Louis  Shovel  Co.  211  Mo.  531,  111  S.  W.  86,  upholding  the  validity 
of  an  act  fixing  the  boundary  line  of  a  taxing  district  midway  between  the  street 
to  be  improved  and  a  parallel  street. 
Legislative  and  judicial  noninterference. 

Cited  in  State  ex  rel.  Abel  v.  Gates,  190  Mo.  556,  2  L.R.A.  (N.S.)  157,  89  S.  W. 
881,  holding  city  council  in  the  exercise  of  legislative  power  under  authority 
from  the  state  is  free  from  the  control  of  the  courts. 

54  L.  R.  A.  502,  GRIM  v.  GRIM,  162  Mo.  544,  85  Am.  St.  Rep.  521,  63  S.  W. 

489. 
Enforcement  of  foreign  judgment  on  confession  on  warrant  of  attorney. 

Cited  in  Vennum  v.  Merteno,  119  Mo.  App.  464,  95  S.  W.  292,  holding  that 
judgments  on  confession  on  warrant  of  attorney,  if  valid  in  the  state  where 
taken,  are  recognized  and  enforced  in  other  states  under  the  clause  of  the  federal 
constitution  requiring  full  faith  and  credit  therefor;  First  Nat.  Bank  v.  White. 
220  Mo.  733,  132  Am.  St.  Rep.  612,  120  S.  W.  36,  16  Ann.  Gas.  889;  Cuyken- 
dall  v.  Doe,  129  Iowa,  464,  3  L.R.A.(N.S.)  455,  113  Am.  St.  Rep.  472,  105  N. 
W.  698,  holding  that  if  the  laws  of  a  state  permit  the  entry  of  a  judgment  under 
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a  power  contained  in  the  instrument  to  any  attorney  into  whose  hands  it  may 
come  to  enter  judgment,  a  judgment  thus  entered  is  valid  and  enforceable  in 
other  states;  Central  Pennsylvania  Conference  Educational  Soc.  v.  La  Rue,  164 
Mo.  App.  96,  148  S.  W.  152,  holding  that  prothonotary  in  Pennsylvania  has  no 
authority  to  confess  judgment  for  debtor  in  written  instrument  unless  debt 
can  be  ascertained  from  face  of  pap«r  itself. 

Cited  in  notes    (3  L.R.A.  (N.S.)    450)    on   effect  in  other   states,   of  judgment 
confessed  on  warrant  of  attorney;    (40  L.R.A.  (N.S. }  957)   on  validity  at  common 
law  of  warrant  of  attorney  to  confess  judgment;    (103  Am.  St.   Rep.  32.4,.  325) 
on  enforcement  of  default  judgments  of  courts  of  other  states. 
Conclnsiveness  of  judgment. 

Cited  in  Strobel  v.  Clark,  128  Mo.  App,  56,  106  S,  W,  585,  holding  that  when 
a  court  has  jurisdiction  of  the  subject  matter  of  a  cause  and  of  the  parties, 
its  judgment  in  the  absence  of  fraud  in  procuring  it,  imports  absolute  verity,. 
and  cannot  be  assailed  or  attacked  by  evidence  aliunde  the  judgment  roil  and 
record;  Smoot  v.  Judd,  184  Mo.  542,  83  S.  W.  481,  holding  that  a  judgment  by 
default  against  a  married  woman  prior  to  the  Married  Women's  Acts,  can  be  at- 
tacked  directly  for  fraud  in  the  very  act  of  procuring  it,  and  not  otherwise;. 
Western  Assur.  Co.  v.  Walden,  238  Mo.  62,  141  S.  W,  505r  holding  that  judg- 
ment in  personam  against  nonresident  rendered  upon  mere  publication,  is  abso- 
lutely void. 

Cited  in  notes    (32  L.R.A.  (N.S.)    923)    on  right  to  resist  judgment  of  sister 
state  on  ground  of   fraud;    (36  L.R.A. (N.S.)    988)    on   character  and   kinds  of 
judgments  and  orders  not  collaterally  assailable  f-or  fraud  not  affecting  juris- 
diction. 
Merger   in   written    contract. 

Cited  in  First  Nat.  Bank  v.  Wells,  98  Mo.  App.  580r  73  S.  W.  293-;  holding 
that  a  written  contract  conclusively  merges  all  prior  negotiations;  Koffman  v. 
Southwest  Missouri  Electric  R.  Co.  95  Mo.  App.  475r  6&  S.  W.  212,  holding  that 
when  either  party  to  a  contract  asserts  the  same  and  counts  on  a  violation  of 
it  for  a  cause  of  action,  whatever  discussions  or  negotiations  took  place  be- 
tween the  parties  in  arriving  at  an  agreement,  are  conclusively  presumed  to 
have  been  fully  expressed  in  the  written  agreement;  Magee  v.  Verity,  97  Mo. 
App.  486,  71  S.  W.  472,  holding  that  a  party  to  a  contract  cannot  show  that  the 
written  instrument  did  not  contain  the  agreement  between  the  parties,  where  he 
signed  the  same  without  reading  it,  though  he  could  have  done  so;  Neville  v. 
Hughes,  104  Mo.  App.  464,  79  S.  W.  735,  holding  that  it  was  inadmissible  to 
show  by  parol  evidence  that  a  part  of  the  consideration  for  the  sale  of  a  news- 
paper plant,  was  that  the  other  party  was  to  publish  it  for  some  time,  which 
he  had  not  done;  Hendricks  v.  Vivion,  118  Mo.  App.  422,  94  S.  W.  318,  holding 
that  it  was  inadmissible  to  show  that  the  sale  of  land  was  at  so  much  an  acre, 
where  the  deed  stated  the  consideration  in  a  lump  sum,  and  the  tract  was  de- 
scribed by  metes  and  bounds;  Home  Ins.  Co.  v.  Winn,  125  Mo.  App.  385,  102 
S.  W.  590,  holding  that  the  defendants  could  not  show  that  they  did  not  intend 
to  sign  the  note,  where  there  was  no  fraud  shown  in  inducing  them  to  sign, 
where  the  note  was  contained  in  the  application  for  insurance,  but  attention 
was  called  to  it  in  the  application. 
—  Conclusive  presumption  of  knowledge  of  contents  by  persons  signing. 

Cited  in  Catterlin  v.  Lusk,  98  Mo.  App.  187,  71  S.  W.  1109,  holding  that 
when  a  party  without  fraud  practiced  upon  him,  signs  a  contract,  he  is  con- 
clusively presumed  to  know  its  contents,  and  to  accept  the  terms  thereof,  and 
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the  fact  that  he  does  not  know  does  not  alter  the  rule;  Johnston  v.  Covenant 
L.  Ins.  Co.  93  Mo.  App.  590,  holding  that  a  person  who  signed  a  written  instru- 
ment was  conclusively  presumed  to  know  the  contents  in  the  absence  of  fraud 
practiced  upon  him;  r^indexter  v.  McDowell,  110  Mo.  App.  236,  84  S.  W.  1133, 
holding  that  the  signer  of  the  notes  was  presumed  to  have  read  the  same  before 
signing  and  could  not  show  that  he  intended  to  sign  notes  payable  immediately; 
Standard  Mfg.  Co.  v.  Hudson,  113  Mo.  App.  350,  88  S.  W.  137,  holding  that  the 
person  was  conclusively  presumed  to  know  the  contents  of  the  order  and  could 
not  show  that  he  had  not  read  the  same  before  signing  it;  Paris  Mfg.  &  Im- 
porting Co.  v.  Carle,  116  Mo.  App.  590,  92  S.  W.  748,  holding  that  the  party 
signing  is  conclusively  presumed  to  know  the  contents  of  the  instrument  he 
signed  unless  fraud  or  artifice  has  been  practiced  in  obtaining  it. 

Cited  in  note  (138  Am.  St.  Rep.  812)  on  signing  contracts  in  ignorance  ot 
their  contents. 

Distinguished  in  Leicher  v.  Keeney,  98  Mo.  App.  405,  72  S.  W.  145,  holding 
that  the  rule  that  the  person  signing  is  conclusively  presumed  to  have  knowledge 
of  the  contents  of  the  instrument  does  not  apply  where  the  contract  was  pro- 
cured by  fraud:  Tait  v.  Locke,  130  Mo.  App.  283,  109  S.  W.  105,  holding  that 
where  fraud  is  the  essence  of  the  defense,  it  is  proper  to  establish  such  defense 
by  showing  that  the  signature  of  the  party  was  procured  by  the  opposite  party 
misreading  the  instrument  to  him. 
Avoidance  of  release  for  mistake. 

Cited  in  Anderson  v.  Meyer  Bros.  Drug  Co.  149  Mo.  App.  573,  130  S.  W. 
829,  holding  that  while  release  may  be  avoided  for  mistake  as  to  past  or  present 
fact  material  to  agreement  unilateral  mistake  unmixed  with  fraud  or  duress  is 
not  ground  for  avoidance. 

54  L.  R.  A.  508,  CLARK  v.  CAMPBELL,  23  Utah,  569,  90  Am.  St.  Rep.  716, 

65  Pac.   496. 
Liability  of  corporation  for  payment  of  dividend  to  wrong-  person. 

Cited  in  Steel  v.  Island  Mill  Co.  47  Or.  296,  83  Pac.  783,  holding  that  the 
corporation  is  liable  for  dividends  paid  to  the  person  appearing  on  its  books 
as  the  owner  of  stock,  if  it  has  notice  that  the  stock  has  been  transferred  to  a 
third  person. 

Cited  in  note   (136  Am.  St.  Rep.  1036)   on  right  to  dividends. 
"\VIint    constitutes   an    escrow. 

Cited  in  note  (130  Am.  St.  Rep.  920)  on  what  constitutes  an  escrow. 

54  L.  R.  A.  513,  MORFORD  v.  TERRITORY,  10  Okla.  741,  63  Pac.  958. 
Jurisdiction   as   element   in   perjury. 

Cited  in  State  v.  Walton,  53  Or.  567,  101  Pac.  389,  holding  that  where  the 
court  before  whom  the  oath  is  taken,  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  and  the  testimony  is  material  to  the  inquiry  before  the  court, 
false  swearing  is  perjury,  though  the  proceedings  were  so  erroneous  as  to  re- 
quire reversal  on  appeal. 

Cited  in  note   (32  L.R.A.  (N.S.)   149)   on  sufficiency  of  averment  in  indictment 
or  information  for  perjury  as  to  jurisdiction  or  authority  to  administer  oath. 
De  facto  officers. 

Cited  in  note  (140  Am.  St.  Rep.  175)   on  de  facto  officers. 

54  L.  R.  A.  522,  SOUTHERN  P.  CO.  v.  HYATT,  132  Cal.  240,  64  Pac.  272. 
Title  by  prescription  in  lands  devoted  to  public  use. 

Cited  in  Oregon  Short  Line  R.  Co.  v.  Quigley,  10  Idaho,  786,  80  Pac.  401,  hold- 
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ing  that  the  statute  of  limitations  does  not  run  against  an  action  to  maintain 
the  integrity  of  a  right  of  way  granted  by  Congress;  Heilbron  v.  St.  Louis  South- 
western R.  Co.  52  Tex..  Civ.  App.  581,  113  S.  W.  010,  holding  that  use  of 
portion  of  railroad  right  of  way  by  public  will  not  create  way  by  prescription; 
Bartley  v.  Fraser,  1C  Cal.  App.  564,  117  Pac.  683,  holding  that  character  of 
action  is  determined  by  its  substance  and  not  by  nature  of  relief  demanded; 
Concklin  v.  New  York  C.  &  H.  R.  R.  Co.  149  App.  Div.  742,  134  N.  Y.  Supp. 
191,  to  the  point  that  presumption  of  lost  deed  as  basis  of  prescriptive  right 
cannot  be  indulged  against  railroad  company's  right  of  way;  Shaw  v.  Sebastopol, 
159  Cal.  626,  115  Pac.  213,  holding  that  landowner  cannot  acquire  prescriptive 
right  to  divert  from  his  land  water  which  would  naturally  flow  there,  and  dis- 
charge it  upon  public  road;  McLucas  v.  St.  Joseph  &  G.  I.  R.  Co.  67  Neb.  609, 
93  N.  W.  928,  2  Ann.  Cas.  715,  holding  that  title  to  a  part  of  a  railroad  right 
of  way  cannot  be  divested  by  adverse  possession  while  the  railroad  is  in  oper- 
ation; Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  505,  65  L.R.A.  290,  46 
S.  E.  335,  holding  that  a  right  to  travel  over  a  railroad  track  may  be  acquired 
by  prescription  but  the  railroad  company  cannot  allow  it  so  as  to  destroy  or 
impair  its  ability  to  serve  the  public;  People  ex  rel.  Harbor  Comrs.  v.  Kerber, 
152  Cal.  734,  125  Am.  St.  Rep.  93,  93  Pac.  878,  holding  that  private  parties 
cannot  acquire  title  by  prescription  to  tidelands  fronting  on  navigable  waters. 

Cited  in  footnote  to  Northern  P.  R.  Co.  v.  Ely,  54  L.R.A.  526,  which  holds 
that  limitations  run  against  right  of  action  to  recover  possession  of  part  of 
railroad  right  of  way  in  adverse  possession  of  third  person. 

Cited  in  notes  (2  L.R.A.  (N.S.)  273)  on  adverse  possession  of  railroad  right 
of  way;  (87  Am.  St.  Rep.  780)  on  right  to  acquire  title  by  adverse  possession 
to  lands  devoted  to  public  use. 

Distinguished  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hanken,  140  Iowa,  376,  19 
L.R.A. (N.S.)  218,  118  N.  W.  527,  holding  that  acquiescence  in  the  maintenance 
of  a  fence  for  twenty  years,  encroaching  upon  ground  dedicated  as  depot  grounds, 
was  sufficient  to  divest  title  thereto,  such  ground  never  having  been  used  for 
depot  purposes  and  probably  never  would  be  so  used. 

Disapproved  in  Northern  P.  R.  Co.  v.  Hasse,  28  Wash.  356,  92  Am.  St.  Rep. 
840,  68  Pac.  882,  holding  that  where  a  railroad  right  of  way  was  included  in  a 
homestead  application,  and  the  possession  held  by  the  homesteader  for  longer 
•that  the  period  of  limitation  the  right  of  action  by  the  railroad  company  is 
barred. 
Ejectment  to  recover  public  lands. 

Cited  in  Port  Townsend  v.  Lewis,  34  Wash.  417,  75  Pac.  982,  holding  that  a 
city  may  maintain  ejectment  to  recover  a  portion  of  a  street;  Fresno  Street  R. 
Co.  v.  Southern  P.  R.  Co.  135  Cal.  203,  67  Pac.  773,  holding  that  ejectment  is 
not  the  proper  remedy  where  a  street  railway's  use  of  the  street  under  its  fran- 
chise is  interfered  with  by  another  railway  company. 

Cited  in  note   (66  L.R.A.  40)   on  ejectment  to  recover  right  of  way. 

54  L.  R.  A.  526,  NORTHERN  P.  R.  CO.  v.  ELY,  25  Wash.  384,  87  Am.  St.  Rep. 
766,  65  Pac.  555. 

Writ  of  error  dismissed,  and  cause  remanded  together  with  reversal  of  an- 
other case,  jointly  argued  in  197  U.  S.  2,  49  L.  ed.  640,  25  Sup.  Ct.  Rep.  302. 
Title  by  prescription  to  public  lands. 

Cited  in  Murtaugh  v.  Chicago,  M.  &  St.  P.  R.  Co.  102  Minn.  54,  12(1  Am.  St. 
Rep,  609,  112  N.  W.  860,  holding  that  title  to  lands  granted  to  the  state  for 
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the  benefit  of  public  schools,  cannot  be  acquired  by  adverse  possession;  Foster  v. 
Razuik,  46  Wash.  694,  91  Pac.  252,  holding  that  while  title  to  a  public  alley 
could  not  be  acquired  by  adverse  possession,  the  acts  and  laches  of  the  municipal- 
ity may  be  such  as  to  amount  to  an  estoppel  to  its  claiming  title  to  the  alley. 

Annotation  cited  in  Schooling  v.  Harrisburg,  42  Or.  500,  71  Pac.  605,  holding 
that  where  the  plat  was  never  accepted  by  the  public,  and  the  landowners  were 
permitted  to  enclose  the  alleys  and  streets,  the  city  was  estopped  after  twenty 
years  to  assert  its  right  to  open  the  streets.  , 

Cited  in  notes  (101  Am.  St.  Rep.  105)  on  adverse  possession  of  abutter's  rights 
in  highway;  (101  Am.  St.  Rep.  145,  185)  on  maxim  "nullum  tempus  occurrit 
jegi." 

Distinguished  in  Oliver  v.  Synhorst,  48  Or.  297,  7  L.R.A.  (N.S.)  252,  86  Pac. 
376,  holding  that  where  the  city  permitted  a  permanent  building  to  be  erected 
upon  land  dedicated,  but  never  opened,  as  a  street,  and  permitted  the  building  to 
stand  for  thirteen  years,  it  was  estopped  from  asserting  ownership  of  the  land. 
—  Railroad  rights  of  way. 

Followed  in  Northern  P.  R.  Co.  v.  Spokane,  45  Wash.  230,  88  Pac.  135,  ex- 
plaining lines  of  decisions,  and  holding  that  title  to  lands  outside  of  the  two 
hundred  foot  strip  from  the  right  of  way  could  be  acquired  by  adverse  possession, 
but  not  as  to  any  within  the  strip. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Watson,  74  Kan.  515,  14  L.R.A.(N.S.) 
G02,  87  Pac.  687,  holding  that  private  persons  cannot  acquire  title 'by  adverse 
possession  to  portions  of  a  railroad  right  of  way;  Northern  P.  R.  Co.  v.  Hasse, 
28  Wash.  357,  92  Am.  St.  Rep.  840,  68  Pac.  882,  holding  that  where  a  railroad 
right  of  way  was  included  in  an  application  for  a  homestead  and  the  homesteader 
was  in  possession  of  it  for  twenty  years  the  right  of  the  railroad  company  waa 
barred;  Roberts  v.  Sioux  City  &  P.' R.  Co.  73  Neb.  26,  2  L.R.A.(N.S.)  283,  102 
N.  W.  60,  10  Ann.  Cas.  992  (dissenting  opinion),  on  the  loss  of  title  to  railroad 
right  of  way  by  adverse  possession. 

Cited  in  footnote  to  Southern  P.  R.  Co.  v.  Hyatt,  54  L.R.A.  522,  which  holds 
railroad  right  of  way  not  acquirable  by  prescription  or  limitation. 

Cited  in  note   (2  L.R.A.  (N.S.)  274)    on  adverse  possession  of  railroad  right  of 
way. 
Necessity  of  color  of   title  to  adverse  possession. 

Cited  in  note  (15  L.R.A.(N.S.)  1182,  1258)  on  necessity  of  color  of  title,  not 
expressly  made  a  condition  by  statute,  in  adverse  possession. 

54  L.  R.  A.  532,  DORAN  v.  SEATTLE,  24  Wash.  182,  85  Am.  St.  Rep.  948,  64 

Pac.  230. 
When  statute  of  limitations  begins  to    run. 

Cited  in  Pettit  v.  Grand  Junction,  119  Iowa-,  356,  93  N.  W.  381,  holding  that 
where  the  town  built  temporary  buildings  in  a  street  which  had  not  been  vacated, 
the  statute  of  limitations  did  not  begin  to  run  immediately. 

Cited  in  note  (126  Am.  St.  Rep.  953,  954)  on  operation  of  statute  of  limita- 
tions where  cause  of  action  for  nominal  damages  subsequently  ripens  into  right 
to  actual  damages. 

Distinguished  in  Virginia  Hot  Springs  Co.  v.  McCray,  106  Va.  474,  10  L.R.A. 
(N.S.)  471,  56  S.  E.  216,  10  Ann.  Cas.  179,  holding  that  an  action  for  the  polu- 
tion  of  a  stream  by  the  discharge  from  sewers,  was  barred  after  the  expiration 
of  the  period  of  limitations  from  the  time  the  sewers  were  built. 
Continuing  trespass. 

Cited   in  Sterrett  v.  Northport  Min.  &  Smelting  Co.   30  Wash.  176,   70  Pac. 
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2C6,  holding  that  injury  to  fruit  trees  and  crops  by  fumes  from  a  smelter  was 
caused  by  a  continuing  nuisance  and  may  be  recovered  for  accordingly;  Harvey 
v.  Mason  City  &  Ft.  D.  R.  Co.  129  Iowa,  478,  3  L.R.A.  (N.S.)  979,  113  Am.  St. 
Rep.  483,  105  N.  W.  958,  as  to  whether  the  damages  recoverable  for  flooding 
land  were  permanent  or  continuing. 

Cited  in  note  (128  Am.  St.  Rep.  971)  as  to  when  nuisance  will  support  onlj 
one  recovery  and  when  it"  may  support  several. 

54  L.  R.  A.  536,  FLOYD  v.  NATIONAL  LOAN  &  INVEST.  CO.  49  W.  Va.  327, 

87  Am.  St.  Rep.  805,  38  S.  E.  653. 
Regulation  of  admission  of  foreign  corporations. 

Cited  in  Clark  v.  Memphis  Street  R.  Co.  123  Tenn.  240,  130  S.  W.  751,  hold- 
ing that  silence  upon  subject  of  powers  of  foreign  corporation,  in  statutes  or  de- 
cisions may  be  sufficient  to  indicate  that  matter  is  not  against  public  policy 
where  it  is  not  against  good  morals. 

Explained  in  Tennis   Bros.  Co.  v.  Wetzel  &  T.   R.   Co.  140  Fed.   197,  holding 
that  statutes  imposing  requirements  upon  foreign  corporations  as  a  condition  pre- 
cedent to  their  doing  business  in  the  state  are  valid  if  reasonable. 
Effect    of   compliance   therewith. 

Cited  in  Stack  v.  Detour  Lumber  &  Cedar  Co.  151  Mich.  29,  16  L.R.A. (N.S.) 
621,  114  N.  W.  876,  14  Ann.  Cas.  112,  holding  that  the  effect  of  the  statutes 
regulating  the  admission  of  foreign  corporations,  is  to  put  such  corporations 
upon  the  same  footing  as  domestic  ones  in  enforcing  their  contracts  or  in  de- 
fending actions ;  Groel  v.  United  Electric  Co.  69  N.  J.  Eq.  425,  60  Atl.  822,  hold- 
ing that  the  statutes  give  to  a  foreign  corporation  all  the  rights  that  a  domestic 
one  has,  and  subject  to  the  same  laws  so  far  as  applicable. 
Validity  of  bnilding  and  loan  association  contracts. 

Followed  in  Harper  v.  Middle  States  Loan,  Bldg.  &  Constr.  Co.  55  W.  Va. 
159,  46  S.  E.  817,  2  Ann.  Cas.  42;  Prince  v.  Holston  Nat.  Bldg  &  L.  Asso.  55 
W.  Va.  26,  46  S.  E.  708, — holding  that  a  contract  with  a  building  and  loan  asso- 
ciation whereby  the  party  was  bound  to  pay  a  premium  consisting  of  a  lump 
sum  for  an  indefinite  period  was  illegal  and  void. 

Cited  in  Irving  v.  Iron  Belt  Bldg.  &  L.  Asso.  63  W.  Va.  357,  61  S.  E.  325; 
Miller  v.  Monumental  Sav.  &  L.  Asso.  57  vV.  Va.  446,  50  S.  E.  533, — holding  a 
contract  whereby  monthly  premiums  are  to  be  paid  for  an  indefinite  period  to 
the  building  and  loan  association  is  illegal  and  void  as  usurious;  Snyder  v. 
Middle  States  Loan,  Bldg.  &  Constr.  Co.  52  W.  Va.  658,  44  S.  E.  250,  holding 
that  a  contract  between  a  building  association  and  another  was  usurious  in 
respect  to  premium  charged  against  borrowers;  Fidelity  Sav.  Asso.  v.  Bank  of 
Commerce,  12  Wyo.  351,  75  Pac.  448,  on  the  validity  of  a  contract  with  a  build- 
ing and  loan  association  as  regards  usurious  premiums. 

Distinguished  in  Thompson  v.  National  Mut.  Bldg.  &  L.  Asso.  57  W.  Va.  559, 
50  S.  E.  756,  holding  that  where  the  contract  distinctly  provides  that  the 
premium  shall  not  be  paid  for  a  longer  period  than  eight  years,  the  contract  is 
valid;  Burkheimer  v.  National  Mut.  Bldg.  &  L.  Asso.  59  W.  Va.  211,  4  L.R.A. 
(N.S.)  1049,  53  S.  E.  372,  holding  same  where  number  of  payments  of  premium 
was  limited;  Tahaney  v.  Washington  Nat.  Bldg.  &  L.  Asso.  59  W.  Va.' 298,  53 
S.  E.  791,  holding  same  where  the  fixed  premiums  shall  be  paid  for  a  fixed 
number  of  months. 
—  Law*  governing  enforcement. 

Cited  in  Miller  v.  Prudential  Banking  &  T.  Co.  63  W.  Va.  112,  59  S.  E.  977, 
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holding  that  a  contract  with  a  foreign  building  and  loan  association  cannot  be 
enforced  in  the  state  if  it  is  usurious  under  the  laws  of  the  state  and  contrary 
to  the  public  policy  thereof,  though  payments  thereon  were  to  be  made  outside 
the  state. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.R.A.  793, 
which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by 
mortgage  on  land  in  state,  determined  by  local  law;  Washington  Nat.  Bldg. 
Loan  &  Invest.  Asso.  v.  Stanley,  58  L.R.A.  816,  which  holds  contract  treated  as 
domestic,  where  application  for  loan  made  to  association  doing  business  in  state, 
through  resident  agent,  secured  by  mortgage  on  land  in  state,  where  money  also 
used. 

Cited  in  note   (62  L.R.A.  72)   on  conflict  of  laws  as  to  interest  and  usury. 

54  L.  R.  A.  545,  CHAMBERS  v.  CRAMER,  49  W.  Va.  395,  38  S.  E.  691.  ' 
Blacksmith   shop  as  nuisance. 

Cited  in  note  (107  Am.  St.  Rep.  231)  on  blacksmith  shops  as  public  nuisance. 
Injunction  against  nuisances. 

Cited  in  Gallagher  v.  Flury,  99  Md.  189,  57  Atl.  672,  holding  that  neither 
the  increased  danger  of  fire,  nor  the  increase  of  insurance  rates,  nor  the  depreci- 
ation of  property  by  the  erection  of  a  neighboring  building  will  entitle  him  to 
relief  by  injunction;  Pope  Bros.  v.  Bridgewater  Gas  Co.  52  W.  Va.  254,  43  S.  E. 
87,  holding  that  the  drilling  of  an  oil  well  was  not  per  se  a  nuisance,  and  would 
not  be  enjoined  where  the  only  danger  was  from  the  ignition  of  the  gas  from 
a  nearby  well  upon  other  land,  and  then  only  in  case  of  opening  the  latter  well 
to  make  repairs. 

54  L.  R,  A.  549,  FIRST  NAT.  BANK  v.  FOSTER,  9  Wyo.  157,  61  Pac.  466,  63 

Pac.  1056. 
Validity  of  statute  permitting;   verdict   by  divided    vote. 

Cited  in  Denver  v.  Hyatt,  28  Colo.  148,  63  Pac.  403,  holding  unconstitutional 
statute  permitting  a  three-fourths  of  a  jury  to  return  a  verdict. 
—  Charge  under  such  statute. 

Cited  in  Fitzhugh  v.  Nicholas,  20  Colo.  App.  236,  77  Pac.  1092,  holding  that  an 
instruction  that  five  of  a  jury  may  agree  to  sign  a  verdict,  was  not  prejudicial 
error  in  the  face  of  a  unanimous  verdict  returned. 

54  L.  R.  A.  554,  FOOTE  v.  NICKERSON,  70  N.  H.  496,  48  Atl.  1088. 
Validity  of  agreement   for  separation  of  husband  and  wife. 

Cited  in  Caruth  v.  Caruth,  128  Iowa,  122,  103  N.  W.  103,  holding  that  under 
laws  of  Illinois  an  agreement  after  separation  of  husband  and  wife  as  to  their 
property,  was  valid;  Clark  v.  Clement,  71  N.  H.  6,  51  Atl.  256,  holding  that  an 
agreement  for  a  separation  between  husband  and  wife  is  void  as  against  pub- 
lic policy,  but  conclusively  shows  that  the  husband  did  not  abandon  his  wife; 
Hill  v.  Hill,  74  N.  H.  290,  12  L.R.A.  (N.S.)  850,  124  Am.  St.  Rep.  966,  67  Atl. 
406,  holding  invalid  an  agreement  for  separation  and  a  renunciation  of  marital 
rights;' Sawyer  v.  Churchill,  77  Vt.  278,  107  Am.  St.  Rep.  762,  59  Atl.  1014, 
on  the  validity  of  an  agreement  for  separation ;  Palmer  v.  Palmer,  26  Utah,  47, 
€1  L.R.A.  647,  99  Am.  St.  Rep.  820,  72  Pac.  3,  holding  invalid  an  agreement  to 
facilitate  the  securing  of  a  divorce. 

Cited  in  footnote  to  Bailey  v.  Dillon,  66  L.R.A.  427,  which  sustains  right  of 
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husband  and  wife  in  contemplation  of  separation  to  enter  into  fair  and  reason- 
able agreement  through  intervention  of  trustee  as  to  wife's  support  which  during 
continuance  of  separation,  husband  may  have  specifically  enforced. 

Cited  in  note  (12  L.R.A.  (X.S.)  853)  on  validity  of  agreement  between  husband 
and  wife  renouncing  marital  rights. 

Separation  of  husband  and  wife  as  forfeiting   riuh  IN  of  each  in  property 
of   other. 

Cited  in  Sammons  v.  Higbie,  103  Minn.  454,  115  N.  W.  265,  holding  that  the 
abandonment  of  the  wife  by  the  husband  does  not  in  the  absence  of  a  decree  an- 
nulling or  dissolving  the  marriage,  forfeit  her  absolute  rights  in  or  to  his  prop- 
erty. 
Enforcement  of  valid  part   of  agreement. 

Distinguished   in   Piper  v.   Boston   &  M.   R.  Co.   75   N.   H.   437,   75   Atl.   1041, 
holding  that  joining   upon   single  valid  consideration   of   agreement   enforceable- 
at  law  with  one  which  is  unenforceable  does  not  prevent  enforcement  of  former 
after  acceptance  of  consideration  provided  they  are  separable. 
Effect    of    married    women's    acts. 

Cited  in  Booth  v.  Manchester  Street  R.  Co.  73  N.  H.  530,  63  Atl.  578,  holding 
that  the  Married  Women's  Acts  did  not  prevent  the  husband  from  maintaining 
an  action  against  a  third  person,  by  whose  negligence  the  wife  was  injured,  for 
expenses  for  medicine,  medical  services,  and  attendance  in  curing  her. 
l<  I  u-li  r   to  appeal   from   decree  of  probate   conrt. 

Cited  in  Tillinghast  v.  Brown  University,  24  R.  I.  185,  52  Atl.  891,  holding 
that  an  appeal  will  lie  under  the  state  statute,  by  an  executor  who  may  be 
aggrieved,  by  the  decree  of  the  probate  court  directing  the  executors  to  file  an 
inventory  and  an  accounting. 

54   L.   R.   A.   566,   DICKINSON  v.   JOHNSON,   110  Ky.   236,   96   Am.   St.   Rep. 

434,  61  S.  W.  267. 
Garnishment   of  fees   or  salaries   of   officers. 

Cited  in  notes  (96  Am.  St.  Rep.  447,  448)  on  subjecting  officers'  salaries  to- 
payment  of  their  debts;  (102  Am.  St.  Rep.  82)  on  exemption  of  wages,  salaries 
and  earnings. 

Distinguished  in  Sanders  v.  Herndon,  122  Ky.  768,  5  L.R.A.  (N.S.)    1075,  121 
Am.  St.  Rep.  493,  93  S.  W.  14,  holding  that  an  executor  who  holds  funds  of  the 
estate  due  himself  for  his  services,  may  be  made  a  garnishee  in  an  action  against 
him  as  an  individual. 
Assignment   of  future  salary  of  public  officer. 

Cited  in  First  Nat.  Bank  v.  State,  68  Neb.  483,  94  N.  W.  633,  4  Ann.  Cas.  423r 
holding  that  an  assignment  of  a  salary  or  fees  of  a  public  officer,  to  be  earned 
in  the  future  is  void  as  against  public  policy. 

Cited  in  notes  (5  L.R.A.  (N.S.)  566)   on  validity  of  assignment  of  future  wages 
or    salary;     (31    L.R.A. (N.S.)    376)    on    effect   of   assignment    to   put   unearned 
salary  or  fees  of  public  officer  when  earned  beyond  reach  of  creditors. 
Attack  by  creditors  on   purchase   in   wife's   name. 

Cited  in  note  (90  Am.  St.  Rep.  518)  on  attack  by  creditors  on  purchase  in 
wife's  name. 

54  L.  R.  A.  576,  CAMPBELL  v.  SUPREME  CONCLAVE  I.  0.  H.  66  N.  J.  L, 

274,  49  Atl.  550. 
Suicide  as  a  defense  to  a  recovery  on  a  benefit   certificate. 

Cited  in  Grand  Legion,  S.  K.  A.  v.  Beaty,  224  111.  351,  8  L.R.A. (N.S.)    1130, 
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79  N.  E.  565,  8  Ann.  Cas.  360,  holding  tliat  the  suicide  of  a  member  of  a  fra- 
ternal beneficiary  society  while  sane,  does  not  defeat  the  rights  of  the  beneficiary 
to  recover  the  amount  of  the  benefit  named,  if  the  certificate  is  silent  as  to  sui- 
cide; Sautter  v.  Supreme  Conclave,  I.  0.  II.  70  N.  J.  L.  766,  71  Atl.  232;  Langev. 
Royal  Highlanders,  75  Xeb.  201,  10  L.R.A. (X.S.)  672,  121  Am.  St.  Rep.  786,  110 
N.  W.  1110, — holding  that  suicide  of  the  member  does  not  defeat  the  right  of 
the  beneficiary  to  the  benefit,  unless  certificate  expressly  so  provides,  or  it  was 
procured  with  the  intention  of  committing  suicide;  White  v.  Empire  State  De- 
gree of  Honor,  47  Pa.  Super.  Ct.  59,  holding  that  life  insurance  policy  cannot 
be  forfeited  as  against  beneficiary  on  ground  that  insured  committed  suicide  un- 
less it  is  stipulated  in  policy;  Mutual  L.  Ins.  Co.  v.  Durden,  9  Ga.  App.  802, 
72  S.  E.  295,  holding  that  in  absence  of  fraudulent  intent  at  time  of  making 
application  it  would  be  against  public  policy  to  declare  life  insurance  policy  void, 
where  insured  had  lived  up  to  contract. 

Cited  in  footnote  to  Shipman  v.  Protected  Home  Circle,  63  L.R.A.  347,  which 
holds  rights  of  beneficiary  terminated  by  suicide  of  assured. 

Cited  in  note  (8  L.R.A.(X.S.)  1124,  1127,  1129)  on  suicide  while  sane  as  de- 
fense to  action  on  policy  or  certificate  containing  no  provision  as  to  effect  thereof. 
Suicide  an  crime. 

Cited  as  dictum  in  State  v.  Carney,  69  X.  J.  L.  480,  55  Atl.  44,  holding  that  an 
attempt  at  suicide  is  an  indictable  offense  within  the  state. 

54  L.  R.  A.  582,  TUTTLE  v.  ATLANTIC  CITY  R.  CO.  66  X.  J.  L.  327,  88  Am. 

St.  Rep.  491,  49  Atl.  450. 
Contributory    negligence   as   a    matter   of   ln\v. 

Cited  in  Xormile  v.  Wheeling  Traction  Co.  57  W.  Va.  145,  68  L.R.A.  908.  49 
S.  E.  1030,  holding  that  the  plaintiff  was  not  guilty  of  contributory  negligence 
as  a  matter  of  law,  if  under  the  circumstances  she  did  what  an  ordinarily  prudent 
person  would  have  done,  though  it  may  have  been  the  cause  of  the  injury. 

—  Under  stress  or  in  exigency. 

Cited  in  Staines  v.  Central  R.  Co.  72  X.  J.  L.  271,  61  Atl.  385,  holding  that 
as  a  matter  of  law,  the  admonition  of  the  conductor  was  not  sufficient  to  deprive 
the  passenger  of  her  self-control,  so  as  to  make  the  defendant  company  liable 
for  injuries  received  when  she  jumped. 

Cited  in  note  (37  L.R.A. (X.S.)  52)  on  care  required  in  sudden  emergency. 

—  AH   <i  m-si  ton    for  jury. 

Cited  in  Weston  v.  Pennsylvania  R.  Co.  74  X.  J.  L.  487,  65  Atl.  1015,  holding 
that  whether  the  plaintiff  under  the  circumstances  proved,  did  what  a  reasonably 
prudent  person  would  have  done  under  the  same  circumstances,  was  a  question 
for  the  jury. 
l>i:  inisuc.s   for  injury  resulting-   from    frftslu. 

Cited  in  Green  v.  Shoemaker,  111  Md.  82,  23  L.R.A. (N.S.)  673,  73  Atl.  688, 
holding  that  if  the  physical  injury  was  a  reasonable  and  natural  consequence  of 
the  fright,  which  in  its  turn  was  the  reasonable  and  natural  consequence  of  the 
Masting  operations,  there  could  be  a  recovery  for  the  injury. 

Cited  in  footnotes  to  Watson  v.  Dilts,  57  L.R.A.  559,  which  holds  one  liable 
for  frightening  woman,  causing  nervous  prostration,  by  stealthily  entering  her 
home  in  nighttime;  Kline  v.  Kline,  58  L.R.A.  397,  which  sustains  right  to  dam- 
ages for  mental  suffering  for  assault  by  pointing  gun  with  threat  to  shoot  un- 
less house  abandoned;  Sanderson  v.  Northern  P.  R.  Co.  60  L.R.A.  403,  which 
denies  right  to  recover  for  fright  resulting  in  physical  injury,  •  but  with- 
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out  contemporaneous  injury,  unless  fright  proximate  result  of  legal  wrong; 
Watkins  v.  Kaolin  Mfg.  Ce.  60  L.R.A.  617,  which  sustains  right  of  action  for 
physical  injury  or  disease  from  fright  or  nervous  siiock  from  negligent  acts ; 
Reed  v.  Maley,  62  L.R.A.  900,  which  holds  no  right  of  action  given  by  merely 
soliciting  a  woman  to  sexual  intercom  se. 

Liability  for  injury  to  person  on  adjoining:  property  from  car  leavins 
I  '  track. 

Cited  in  note  (31  L.R.A. (N.S.)  981)  on  liability  for  injuries  to  persons  on 
adjoining  property  or  highway  caused  by  car  leaving  track. 

54  L.  R.  A.  585,  THOMPSON  v.  TAYLOR,  66  X.  J.  L.  253,  88  Am.  St.  Kep.  485, 

49  Atl.  544. 
Place    of    contract. 

Cited  in  Chemical  Nat.  Bank  v.  Kellogg,  183  N.  Y.  96,  2  L.R.A. (N.S.)  302, 
111  Am.  St.  Rep.  717,  75  N.  E.  1103,  5  Ann.  Gas.  158,  holding  that  where  a  mar- 
ried woman  indorses  in  blank  an  accommodation  paper  in  New  Jersey,  the  note 
being  dated  and  payable  in  New  York,  where  it  was  discounted,  the  contract  ia  a 
New  York  contract  and  valid,  though  it  would  not  have  been  in  New  Jersey; 
Basilea  v.  Spa'gnuolo,  80  N.  J.  L.  91,  77  Atl.  531,  to  the  point  that  note  made 
by  married  woman  payable  in  New  York  to  order  of  husband  was  New  York 
contract. 
Enforcement  of  foreigrii  contracts  valid  where  made. 

Approved  in  Smith  v.  Ingram,  130  N.  C.  115,  61  L.R.A.  884,  40  S.  E.  984  (dis- 
senting opinion),  on  the  enforcement  of  a  married  woman's  contract,  valid  in 
the  state  where  made. 

Cited  in  Corbin  v.  Houlehan,  100  Me.  257,  70  L.R.A.  573,  61  Atl.  131,  holding 
that  the  courts  of  the  state  would  not  enforce  a  contract  made  in  another  state 
for  the  purpose  of  evading  the  liquor  laws  of  the  state;  Law  v.  Smith,  68  N. 
J.  Eq.  89,  59  Atl.  327,  holding  that  where  the  transaction  took  place  in  New 
York,  and  the  property  was  located  there,  and  the  contract  was  to  be  delivered 
in  that  state,  it  was  a  New  York  contract,  and  a  contract  of  a  married  woman 
being  invalid  there,  it  would  be  enforced  in  New  Jersey  where  the  defendant  re- 
sided; Irving  Nat.  Bank  v.  Ellis,  74  N.  J.  L.  45,  64  Atl.  1071,  holding  an  agree- 
ment by  a  married  woman  to  indemnify  a  bank  in  another  state,  where  the 
agreement  was  delivered,  was  a  contract  of  the  latter  state  and  being  valid, 
would  be  enforced  by  the  local  courts;  Mechanics'  Bank  v.  Chardavoyne,  69  N.  J. 
L.  262,  301  Am.  St.  Rep.  701,  55  Atl.  1080,  holding  accommodation  note  by  wife 
good  against  her,  because  first  negotiated  in  New  York  to  a  bona  fide  holder. 

Cited  in  footnote  to  Swing  v.  Munson,  58  L.R.A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located 
whose  laws  directly  violated. 

Cited  in  note  (26  L.R.A.  (N.S.)  775)  on  enforcement  of  personal  contract  of 
married  woman  capable  of  contracting  under  law  of  state  or  country  where  con- 
tract made. 

Distinguished  in  Mayer  v.  Roche,  77  N.  J.  L.  682,  26  L.R.A. (N.S.)  765.  75 
Atl.  235,  holding  that  a  note  dated  in  New  York,  and  payable  there  in  the  ab- 
sence of  facts  evincing  a  different  intention,  was  a  New  York  contract  to  be 
governed  by  the  laws  of  that  state,  though  the  note  was  signed  in  New  Jersey 
by  a  person  living  there  and  it  did  not  appear  where  it  was  delivered. 
Conflict  of  laws  as  to  capacity  of  married  -women. 

Cited  in  footnote  to  Smith  v.  Ingram,  61  L.R.A.  878,  which  holds  law  of  place 
where  land  located  governs  as  to  privy  examination  of  married  woman. 
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Cited   in   note    (26   L.R.A. (N.S.)    772)    on   conflict  of   laws   as   to  capacity  of 
married  women  to  contract. 
Power    of    married    woman     to     contract    as    surety. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.R.A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

54  L.  R.  A.  589,  PEOPLE  ex  rel.  LEARY  v.  KXOX,  166  N.  Y.  444,  60  N.  E.  17. 
Appointments  and    promotions   in   the   civil   service. 

Cited  in  Hale  v.  Worstell,  185  N.  Y.  252,  113  Am.  St.  Rep.  895,  77  N.  E.  1177, 
holding  that  the  constitution  contemplates  that  all  appointments  and  promotions 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained  by  competitive 
examinations,  unless  it  is  impracticable  to  determine  the  relative  fitness  of  per- 
sons for  a  particular  position  or  employment  by  examination. 

54  L.  R.  A.  592,  NOWACK  v.  METROPOLITAN  St.  R.  CO.   166  N.  Y.  433,  82 

Am.  St.  Rep.  691,  60  N.  E.  32. 
Evidence    to   cast    doubt    upon    eviilence    offered    by    other    party. 

Distinguished  in  McCoy  v.  Munro,  76  App.  Div.  439,  78  N.  Y.  Supp.  849, 
holding  that  it  was  proper  to  sustain  an  objection  to  a  question  as  to  whether 
or  not  the  witness  had  been  excused  by  the  plaintiff's  attorney  from  attending 
on  the  trial  after  hearing  the  plaintiff  testify  contrary  to  what  he  would  have 
done;  Deutchmann  v.  Third  Ave.  R.  Co.  78  App.  Div.  416,  79  N.  Y.  Supp.  1043, 
holding  that  a  question  to  a  witness  upon  cross-examination,  as  to  matters  not 
brought  forth  in  the  direct  examination,  makes  the  witness  to  that  extent,  the 
party's  own,  and  to  that  extent  cannot  be  contradicted. 
Evidence  of  attempted  bribery  of  witness  as  an  admission. 

Followed  in  Linick  v.  International  R.  Co.  97  App.  Div.  643,  90  N.  Y.  Supp. 
1104,  holding  -that  it  was  error  to  exclude  evidence  to  show  that  the  party  had 
attempted  to  induce  witness  to  aid  and  promote  party's  claim. 

Cited  in  Lacs  v.  James  Everard's  Breweries,  170  N.  Y.  446,  63  N.  E.  448,  hold- 
ing that  evidence  that  the  party  or  his  then  attorney  gave  money  to  witness  to 
induce  them  to  swear  falsely  was  admissible,  and  it  was  error  to  exclude  the 
same;  lioag  v.  Wright,  174  N.  Y.  46,  63  L.R.A.  177,  66  N.  E.  579,  holding  that 
the  attempts  of  the  party  to  induce  party  to  give  false  testimony  may  be  shown. 

Distinguished  in  Com.  v.  Min  Sing,  202  Mass.  127,  88  N.  E.  918,  holding  that 
the  misconduct  of  a  police  officer  in  attempting  to  suborn  witness,  is  not  admis- 
sible against  the  state  in  a  criminal  prosecution;  Brown  v.  Manhattan  R.  Co. 
105  App.  Div.  399,  94  N.  Y.  Supp.  190,  holding  that  it  was  erroneous  to  charge 
that  if  the  party  had  offered  a  bribe  to  a  witness  to  induce  certain  testimony, 
that  it  was  an  admission  of  a  weakness  in  the  case  and  that  the  evidence  should 
be  considered  in  light  of  that  presumption. 

Explained  in  Ferrari  v.  Interurban  Street  R.  Co.  118  App.  Div.  157,  103  N. 
Y.  Supp.  134,  holding  that  a  charge  that  if  the  jury  believed  that  there  had 
been  an  attempt  to  bribe  the  witness  that  it  cast  a  presumption  of  weakness 
upon  the  party's  case,  in  view  of  which  a  doubt  is  cast  upon  his  position,  was 
erroneous. 
Responsibility  of  principal  for  unauthorized  act  of  agent. 

Cited  in  Williams  v.  Goldberg,  58  Misc.  213,  109  N.  Y.  Supp.  15,  holding  that 
the  landlord  was  answerable  for  injuries  resulting  from  the  misrepresentations 
and  deceit  of  his  agent  in  respect  to  the  premises  leased  by  him;  Taylor  v.  Com- 
mercial Bank,  68  App.  Div.  464,  73  N.  Y.  Supp.  924,  holding  bank  liable  for 
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misrepresentations  by  cashier  for  the  purpose  of  increasing  the  assets  of  the 
bank's  creditor;  Willis  v.  Metropolitan  Street  R.  Co.  76  App.  Div.  345,  78  X. 
Y.  Supp.  478,  33  N.  Y.  Civ.  Proc.  Rep.  204,  holding  that  the  carrier  is  liable 
for  an  assault  by  one  of  its  servants  upon  a  passenger;  Fein  v.  Weir,  129  App. 
Div.  308,  114  N.  Y.  Supp.  426,  holding  carrier  liable  for  theft  of  goods  by  its 
servants;  Birkett  v.  Postal  Teleg.  Cable  Co.  107  App.  Div.  116,  94  N.  Y.  Supp. 
918,  holding  that  the  telegraph  company  was  liable  to  a  customer  for  the  acts  of 
its  agent  in  rendering  excessive  accounts  which  the  customer  paid,  though  the 
latter  had  a  tariff  book  and  could  have  ascertained  the  proper  charges;  American 
Exch.  Nat.  Bank  v.  Woodlawn  Cemetery,  120  App.  Div.  130,  105  N.  Y.  Supp. 
305,  holding  that  a  cemetery  association  was  liable  for  the  acts  of  its  officer 
in  making  an  over  issue  of  stock;  People  v.  Mills,  178  N.  Y.  296,  67  L.R.A.  140, 
70  N.  E.  786,  18  N.  Y.  Crim.  Rep.  293  (dissenting  opinion),  on  the  power  of 
the  agent  to  bind  the  principal  by  an  unlawful  act. 

Cited  in  note  (131  Am.  St.  Rep.  326)  on  declarations  and  acts  of  agents  of 
carriers. 

54  L.  R.  A.  597,  PEOPLE  ex  rel.  SMITH  v.  HOFFMAN,  166  N.  Y.  462,  60  N.  E. 

187. 
Ilevletv    of   proceeding1*   of   board   or   commission. 

Cited  in  Mathews  v.  Hedlund,  82  Neb.  830,  119  X.  W.  17,  holding  that  the 
revocation  of  the  license  to  practice  medicine  because  of  the  performance  of  a 
criminal  operation  upon  one  of  his  patients  involved  the  exercise  of  judicial 
power  within  the  meaning  of  the  code  regulating  review  in  district  court  by 
error  proceedings. 

—  By   ccrtiorari. 

Cited  in  State  ex  rel.  Poole  v.  Peake,  22  N.  D.  461,  40  L.R.A.  (X.S.)  356,  135  N. 
W.  197,  holding  that  certiorari  is  proper  remedy  to  review  proceedings  of  court- 
martial  for  purpose  of  determining  whether  it  exceeded  its  jurisdiction;  People 
ex  rel.  Shiels  v.  Greene,  179  N.  Y.  200,  71  N.  E.  777,  holding  that  certiorari 
would  lie  to  review  the  proceedings  of  the  police  commissioner  in  trying  and 
dismissing  a  policeman  from  the  police  force;  People  ex  rel.  Joline  v.  Willcox. 
234  App.  Div.  566,  119  N.  Y.  Supp.  641,  holding  that  the  proceedings  of  the 
Public  Service  Commission  in  fixing  through  rates  and  routes  as  between  street 
lailways,  was  subject  to  review  by  certiorari. 

Distinguished  in  McConnell  v.  Arkansas  Brick  &  Mfg.  Co.  70  Ark.  590,  69 
S.  W.  559,  holding  that  certiorari  will  not  lie  to  review  the  acts  of  the  peni- 
tentiary commission,  it  being  an  administrative  body  and  not  a  judicial  one; 
People  ex  rel.  Bender  v.  Milliken.  185  X.  Y.  41,  77  X.  E.  872,  holding  that  a 
writ  of  prohibition  would  not  be  issued  to  prevent  the  civil  service  commission 
from  hearing  charges  against  a  public  officer  for  a  violation  of  the  civil  service 
law;  Walker  v.  Maxwell,  68  App.  Div.  198,  74  X.  Y.  Supp.  94,  holding  that  cer- 
tiorari would  not  lie  to  review  the  acts  of  the  board  of  education  in  granting 
or  refusing  teacher's  licenses. 

—  Military  boards  or  bodies. 

Followed  in  People  ex  rel.  Smith  v.  Phisterer,  66  App.  Div.  52,  73  X.  Yr.  Supp. 
124,  holding  that  proceedings  of  the  board  of  examination  under  the  Military 
Code  may  be  reviewed  by  the  courts  on  certiorari. 

Cited  in  note  (20  L.R.A.fX.S.)  416)  on  superintending  control  of  civil  courts 
over  courts-martial. 

Distinguished  in  Reaves  v.  Ainsworth,  219  U.  S.  306,  55  L.  ed.  229,  31  Sup. 
Ct.  Rep.  230,  holding  that  courts  cannot  command  or  regulate  the  army;  Reaves 
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v.  Ainsworth,  28   App.  D.  C.   164,  holding  that  c^rtiorari   will  not  lie  to  review 
the   acts    of   the   board   of   examination   for   promotion    and    retirement   of    army 
officers. 
—  Of  acts  of  governor. 

Cited  in  Gudan  v.  Dike,  37  Misc.  303,  75  N.  Y.  Supp.  786,  holding  that  the 
writs  or  processes  of  the  courts  can  not  be  directed  personally  against  the  gov- 
ernor, but  the  validity  of  his  acts  may  be  passed  upon  judicially  in  civil  or 
criminal  proceedings  to  which  he  is  not  a  party,  in  which  the  rights  of  the  par- 
ties affected  are  at  stake. 

54  L.  R.  A.  602,  BRAGAW  v.  SUPREME  LODGE  K.  &  L.  H.  128  N.  C.  354,  38 

S.  E.  905. 
lliiihi    to    change    contract    of    insurance    by    amendment    of    the    by-law*. 

Cited  in  Brown  v.  Grand  Fountain,  U.  O.  T.  R.  28  App.  D.  C.  212,  holding 
that  the  amendment  of  the  charter  of  a  fraternal  benefit  association,  originally 
a  joint  stock  company,  depriving  certificate  holders  of  the  right  to  designate 
their  beneficiaries  has  no  retrospective  effect  as  to  existing  contract;  Tuttle  v. 
Iowa  State  Traveling  Men's  Asso.  132  Iowa,  661,  7  L.R.A. (N.S.)  223,  104  N. 
W.  1131,  holding  that  an  agreement  by  the  member  to  abide  by  the  by-laws  and 
•constitution  of  the  order  even  though  extended  in  the  future,  does  not  authorize 
the  association  by  amendment  to  reduce  the  amount  of  indemnity  to  be  paid: 
Morton  v.  Supreme  Council,  R.  L.  100  Mo.  App.  92,  73  S.  W.  259,  holding  that 
a  by-law  as  to  suicide  while  insane,  does  not  apply  to  prior  policies,  though 
member  had  agreed  to  be  bound  by  future  changes ;  Lewine  v.  Supreme  Lodge, 
K.  P.  122  Mo.  App.  560,  99  S.  W.  821,  holding  that  a  by-law  reducing  the 
amount  of  recovery  in  case  of  suicide  did  not  apply  to  prior  contracts  of  insur- 
ance, though  member  agreed  to  be  governed  and  controlled  by  future  changes; 
Kern  v.  Arbeiter  Unterstuetzungs  Verein,  139  Mich.  245,  102  N.  W.  746,  hold- 
ing general  power  to  make  changes  in  the  constitution  and  by-laws  will  not 
authorize  amendments  which  materially  impair  prior  insurance  contracts  or 
change  the  scheme  of  insurance;  Pearson  v.  Knight  Templars  &  M.  Indemnity 
Co.  114  Mo.  App.  289,  89  S.  W.  588,  on  the  same  point;  Johnson  v.  Grand 
Fountain,  U.  O.  T.  R.  135  N.  C.  387,  47  S.  E.  463,  holding  that  a  beneficiary 
association  can  not  change  its  constitution,  subsequent  to  the  contract,  to  the 
detriment  of  the  other  party,  except  by  mutual  consent,  which  it  has  the  burden 
-of  showing;  Hicks  v.  Northwestern  Aid  Asso.  117  Tenn.  221,  96  S.  W.  962,  hold- 
ing that  the  society  had  no  right  to  change  its  contract  with  the  insured  merely 
to  facilitate  the  reorganization  of  its  business  on  a  more  satisfactory  basis, 
though  there  was  an  agreement  that  it  might  be  changed  in  certain  instances. 

Cited  in  footnotes  to  Gaut  v.  Supreme  Council  A.  L.  of  H.  55  L.R.A.  465, 
•which  denies  power  of  benefit  society  to  reduce  amount  of  certificate  after  pay- 
ment of  assessments  for  years;  Parish  v.  New  York  Produce  Exchange,  56 
L.R.A.  149,  which  denies  power  to  bind  dissenting  members  by  amending  by- 
laws so  as  to  distribute  among  living  members,  fund  accumulated  for  persons 
dependent  on  members  at  time  of  death;  Shipman  v.  Protected  Home  Circle, 
€3  L.R.A.  347,  which  holds  former  members  bound  by  adoption  of  by-law  re- 
lieving benefit  society  from  liability  for  death  benefits  in  case  of  suicide. 
Forfeiture  of  insurance  contract  for  failure  to  pay  illegal  assessment*. 

Cited  in  Brockenbrough  v.  Mutual  Reserve  L.  Ins.  Co.  145  N.  C.  362,  59  S. 
E.  118  (dissenting  opinion),  on  the  right  of  an  assessment  insurance  society 
to  forfeit  contract  because  of  failure  to  pay  illegal  assessments. 
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I  ix-ii  I    lodges  as  agents  of    tin-    snpreme   lodge. 

Cited  in  McCullough  v.  Railway  Mail  Asso.  33  Pa.  Co.  Ct.  532,  holding  that 
the  division  and  branch  associations  of  a  beneficial  association  are  agents  of 
the  defendant  association;  Mitchell  v.  Leech,  69  S.  C.  421,  66  L.R.A.  726,  104 
Am.  St.  Rep.  811,  48  S.  E.  290,  holding  local  camp  agent  of  the  sovereign  camp; 
Johanson  v.  Grand  Lodge  A.  O.  U.  W.  31  Utah,  50,  86  Pac.  494,  holding  that  the 
subordinate  lodge  and  the  financier  were  the  agents  of  the  grand  lodge. 

Cited  in  footnote  to  Mitchell  v.  Leech,  66  L.R.A.  723,  which  holds  local  lodges 
of  mutual   benefit  society  agents  of  supreme  camp  for  whose  acts  latter  is  re- 
sponsible. 
Officers  of  local  lodges. 

Cited  in  Trotter  v.  Grand  Lodge,  I.  L.  H.  132  Iowa,  522,  7  L.R.A.(N.S.)  573, 
109  N.  \V.  1099,  11  Ann.  Cas.  533,  holding  that  the  financial  secretary  of  the 
local  lodge  in  collecting  dues  was  acting  as  agent  for  the  grand  lodge;  Pringle 
v.  Modern  Woodmen,  76  Neb.  390,  113  N.  W.  231,  holding  that  the  clerk  of  the 
local  camp  was  the  agent  of  the  association  in  collecting  and  forwarding  dues; 
Whigham  v.  Independent  Foresters,  44  Or.  553,  75  Pac.  1067,  holding  that  offi- 
cers and  members  of  a  local  court  are  the  agents  of  the  governing  body  for  the 
purpose  of  receiving  members  and  collecting  dues,  and  if  they  admit  a  member 
with  full  knowledge  of  the  applicant's  false  statements  or  accept  his  dues,  it 
binds  the  society;  Cheek  v.  Supreme  Lodge  K.  H.  129  N.  C.  183.  39  S.  E.  832. 
holding  officers  of  local  lodge  agents  of  the  grand  lodge  and  that  the  latter 
was  liable  for  the  delay  of  the  former  in  giving  the  assured  a  "defunct  card." 
!'n  iid.s  from  assessment  as  property  of  the  society. 

Cited  in  Breuizer  v.  Supreme  Council  R.  A.  141  N.  C.  424.  6  L.R.A.  (X.S.) 
242,  53  S.  E.  835  (dissenting  opinion),  on  the  assessments  as  the  property  of  the 
assessment  insurance  society  and  subject  to  attachment. 

51  L.R.A.  605,  STRAUSS  v.  MUTUAL  RESERVE  FUND  LIFE  ASSO.  126  X.  C. 
971,  128  N.  C.  465,  83  Am.  St.  Rep.  699,  36  S.  E.  352,  39  S.  E.  55. 

Petition  for  rehearing  dismissed  in  128  N.  C.  466,  54  L.R.A.  609,  83  Am.  St. 
Rep.  699,  39  S.  E.  55. 

Followed  without  discussion   in   Simmons  v.  Mutual  Reserve  Fund  Life  Asso. 
128  N.  C.  469,  39  S.  E.  966. 
Amendment   of   corporation's   by-laws   as   affecting   existing   contracts. 

Cited  in  Field  v.  Eastern  Bldg.  &  L.  Asso.  117  Iowa,  200,  90  X.  \V.  717,  hold- 
ing that  the  changes  or  amendments  in  the  association's  by-laws  after  the  de- 
fendant became  a  stockholder  cannot  be  considered  in  construing  the  contract 
between  them. 
Right   to   change  contract   of   insurance    by   amendment   of   by-laws. 

Cited  in  Fort  v.  Iowa  Legion  of  Honor,  146  Iowa,  195,  123  XT.  W.  224,  holding 
that  mutual  benefit  society  cannot  reduce  amount  of  insurance  by  amendment 
even  though  constitution  contains  provisions  for  amendments;  Bragaw  v.  Su- 
preme Lodge  K.  &  L.  H.  128  X.  C.  357,  54  L.R.A.  604,  38  S.  E.  905;  Kern  v. 
Arbeiter  Unterstuetzungs  Verein,  139  Mich.  245,  102  X".  W.  746, — holding  general 
power  to  make  changes  in  the  constitution  and  by-laws  will  not  authorize 
amendments  which  materially  impair  prior  insurance  contracts  or  change  the 
scheme  of  insurance;  Johnson  v.  Grand  Fountain,  U.  O.  T.  R.  135  N.  C.  387,  47 
S.  E.  463,  holding  that  a  beneficiary  association  cannot  change  its  constitution, 
subsequent  to  the  contract,  to  the  detriment  of  the  other  party,  except  by 
mutual  consent  which  it  has  the  burden  of  showing;  Morton  v.  Supreme  Council, 
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R.  L.  100  Mo.  App.  92,  73  S.  W.  259,  holding  that  a  by-law  as  to  suicide  while 
insane,  does  not  apply  to  prior  policies,  though  member  had  agreed  to  be  bound 
by  future  changes;  Lewine  v.  Supreme  Lodge,  K.  P.  122  Mo.  App.  559,  99  S.  W. 
821,  holding  that  a  by-law  reducing  the  amount  of  recovery  in  case  of  suicide, 
did  not  apply  to  prior  contracts  of  insurance,  though  the  member  had  agreed 
to  be  governed  and  controlled  by  future  changes;  Pearson  v.  Knight  Templars' 
M.  Indemnity  Co.  114  Mo.  App.  289,  89  S.  W.  588,  on  the  right  to  increase  dues, 
under  agreement  to  abide  by  future  changes  in  by-laws;  Makely  v.  American 
Legion  of  Honor,  133  N.  C.  370,  45  S.  E.  649,  holding  that  there  can  not  be  a 
reduction  of  the  amount  of  a  certificate  of  a  mutual  benefit  association,  though 
the  agreement  is  to  pay  only  an  indefinite  sum  not  exceeding  a  certain  amount; 
Hicks  v.  Northwestern  Aid  Asso.  117  Tenn.  221,  96  S.  W.  962,  holding  that 
the  society  had  no  right  to  change  its  contract  with  the  insured  merely  to  fa- 
cilitate the  reorganization  of  its  business  upon  a  more  satisfactory  basis,  though 
there  was  an  agreement  that  it  might  be  changed  in  certain  instances;  Supreme 
Council  American  L.  H.  v.  Batte,  34  Tex.  Civ.  App.  458.  70  S.  W.  629,  holding 
that  an  amendment  -of  a  by-law  reducing  the  amount  of  the  payment  on  a 
certificate  was  a  repudiation  of  the  contract  of  insurance  warranting  a  rescis- 
sion thereof  by  the  other  party. 

Cited  in  footnotes  to  Gaut  v.  Supreme  Council  A.  L.  of  H.  55  L.R.A.  465, 
which  denies  power  of  benefit  society  to  reduce  amount  of  certificate  after  pay- 
ment of  assessments  for  years;  Parish  v.  New  York  Produce  Exchange,  56 
L.R.A.  149,  which  denies  power  to  bind  dissenting  members  by  amending  by- 
laws  PO  as  to  distribute  among  living  members,  fund  accumulated  for  persons 
dependent  on  member  at  time  of  death;  Shipnian  v.  Protected  Home  Circle,  63 
L.R.A.  347,  which  holds  former  members  bound  by  adoption  of  by-law  relieving 
benefit  society  from  liability  for  death  benefits  in  case  of  suicide. 

Cited  in  note  (7  L.R.A. (N.S.)  1157)  on  right  of  mutual-benefit  society  to 
increase  rates. 

Distinguished  in  Reynolds  v.  Supreme  Council,  R.  A.  192  Mass.  158,  7  L.R.A. 
(N.S.)  1163,  78  N.  E.  129,  7  Ann.  Cas.  150,  holding  that  a  change  of  plan  pro- 
viding for  an  increased  graduated  benefit  assessment  was  effective  as  to  old 
as  well  as  new  members:  Shepperd  v.  Bankers'  Union,  77  Neb.  88,  108  N.  W. 
188,  holding  that  the  society  had  a  right  to  deduct  from  the  certificate  the 
difference  between  the  monthly  assessments  in  force  when  the  certificate  was 
issued  and  the  increased  rate  provided  by  the  amendment  computed  from  the 
time  the  new  rate  went  into  effect;  Green  v.  Hartford  L.  Ins.  Co.  139  N.  C. 
310,  I  L.R.A. (N.S.)  624,  51  S.  E.  887,  4  Ann.  Cas.  360,  holding  that  where  the 
defendant  ceased  writing  assessment  insurance  and  confined  itself  to  old  line 
insurance,  there  being  nothing  in  the  certificate  of  the  member  compelling 
them  to  continue  to  write  assessment  insurance,  he  was  bound  by  the  change. 
—  Classification  of  old  and  new  members. 

Cited  in  Ebert  v.  Mutual  Reserve  Fund  Life  Asso.  81  Minn.  126,  83  N.  W. 
506;  Benjamin  v.  Mutual  Reserve  Fund  Life  Asso.  146  Cal.  45,  79  Pac.  517, — 
holding  void  a  classification  of  the  old  members  as  differing  from  subsequent 
members,  was  void. 

Distinguished  in  Trisler  v.  Mutual  Reserve  Fund  Life  Asso.  128  Mo.  App.  514, 
106   S.   W.   1082,  holding  that  wrhere  the  classification   of   members  resulted   in 
no  discrimination,  it  was  valid  as  to  old  members  as  well  as  new. 
Measure    of    damages    for    wrongful    eancelatioii    of    policy. 

Citrd    in   Scott  v.   Mutual  Reserve   Fund   Life  Asso.    137   N.   C.   521,   50   S.   E. 
221;  Gwaltney  v.  Provident  Sav.  Life  Assur.  Soc.  132  N.  C.  930,  44  S.  E.  659, — 
L.R.A.  Au.  Vol.  VI.— 10. 
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holding  that  the  policy  having  been  wrongfully  cancelled,  the  amount  of  re- 
covery is  the  return  of  the  premiums  with  interest  on  each  from  the  time  of 
payment;  Castagnino  v.  Mutual  Reserve  Fund  Life  Asso.  84  C.  C.  A.  533,  157 
Fed.  32;  Brockenbrough  v.  Mutual  Reserve  L.  Ins.  Co.  145  N.  C.  355,  59  S.  E. 
118, — on  the  right  to  damages  for  cancellation  of  contract  of  insurance. 

Cited  in  note  (7  L.R.A.(N.S.)  1166)  on  measure  of  damages  for  cancelation 
of  policy  on  assessment  plan. 

Disapproved  in  Mutual  Reserve  Fund  L.  Asso.  v.  Ferrenbach,  7  L.R.A. (N.S.) 
1168,  75  C.  C.  A.  304,  144  Fed.  344,  holding  that  the  measure  of  damages  for 
a  wrongful  cancelation  of  the  policy  is  the  amount  of  the  policy  less  the  pre- 
miums to  the  time  of  maturity. 
Recovery    of    premiums    paid. 

Cited  in  Moore  v.  Mutual  Reserve  Fund  L.  Asso.  121  App.  Div.  342,  106 
N.  Y.  Supp.  255,  holding  that  upon  the  rescission  of  a  policy  for  the  fraud 
of  the  insurer  the  insured  is  entitled  to  recover  the  premiums  paid. 

54  L.  R.  A.  610,  GRANDIN  v.  EMMONS,  10  N.  D.  223,  88"  Am.  St.  Rep.  684,  86 

N.  W.  723. 
Revocation   by  death   of  powers   coupled   with   an   interest. 

Cited  in  note  (70  L.R.A.  139)  on  power  of  sale  in  mortgage  or  deed  of  trust 
as  conferring  an  interest  preventing  its  revocation  by  death  of  mortgagor. 

Distinguished  in  Brown  v.  Skotland,  12  N.  D.  451,  97  N.  W.  543,  holding  that 
where  the  one  applying  for  a  loan,  signs  an  application  in  which  the  lender's 
agent  is  appointed  the  attorney,  in  fact  of  the  borrower,  to  execute  a  mortgage 
in  case  the  latter  did  not,  the  power  of  attorney  was  revoked  by  the  death  of 
the  borrower,  it  not  being  coupled  with  an  interest. 
Effect  of  sale  under  power  on  equity  of  redemption. 

Cited  in  note  (92  Am.  St.  Rep.  596)  on  effect  of  sales  under  powers  in  mort- 
gages and  trust  deeds  on  equity  of  redemption. 

54  L.  R.  A.  614,  SANDS  v.  DURHAM,  98  Va.  392,  36  S.  E.  472,  99  Va.  263,  86 

Am.  St.  Rep.  884,  38  S.  E.  145. 
Kiulu    of    subrogation. 

Cited    in    notes    (68   L.R.A.    514,   522,   526,   545,   550;    99   Am.   St.   Rep.   533) 
on  right  of  subrogation. 
Merger    of    lien    in    title. 

Cited  in  Fulkerson  v.  Taylor,  100  Va.  433,  41  S.  E.  863,  on  merger  as  de- 
pendent on  intent  presumable  from  interests  of  the  parties. 

54  L.  R.  A.  625,  SWACKHAMER  v.  JOHNSON,  39  Or.  383,  65  Pac.  91. 

54  L.  R.  A.  628,  BROSNAN  v.  HARRIS,  39  Or.   148,  87  Am.  St.  Rep.  649,  65 

Pac.  8(57. 
Appropriation   of    *  print    -water. 

Cited  in  note  (21  L.R.A.(N.S-)  76)  on  appropriation  of  percolating  waters 
on  public  lands. 

Distinguished  in  Morrison  v.  Officer,  48  Or.  570,  87  Pac.  896,  holding  that 
where  the  waters  of  the  spring  were  insufficient  to  create  a  surface  stream, 
the  use  of  the  water  belongs  to  the  person  upon  whose  land  it  first  arises. 
——  Statutes  ri'i;  n  In  t  i  MH  same. 

Cited  in  Neilson  v.  Sponer,  46  Wash.  16,  123   Am.  St.  Rep.  910,  89  Pac.  155, 
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holding  that  a  statute  which  provided  that  the  person  on   whose   lands  seepage 
or  spring  waters   first  rise  shall  have  the  prior  right  to   such   waters,  was  un- 
constitutional as  to  lands   patented   before  the  enactment   of  the   statute. 
Priority   of   appropriation   on    homestead   lands. 

Cited  in  Rasmussen  v.  Blust,  85  Neb.  203,  133  Am.  St.  Rep.  650,  122  N.  \V. 
862,  holding  that  if  the  appropriator  is  first  in  time  as  compared  with  the  date 
a  homestead  entry  is  made  upon  real  estate,  the  rights  of  the  homesteader  are 
junior  and  inferior. 

54  L.  R.  A.  630,  JONES  v.  CONN,  39  Or.  30,  87  Am.  St.  Rep.  634,  64  Pac.  855, 

65  Pac.  1068. 
"What   land   may   be   irrigated   with    waters    from   stream. 

Cited  in  Watkins  Land  Co.  v.  Clements,  98  Tex.  585,  107  Am.  St.  Rep.  653, 
70  L.R.A.  968,  86  S.  W.  733,  holding  that  if  the  water  supply  was  large  a'nd 
the  drainage  area  was  small,  the  water  might  be  carried  for  irrigation  pur- 
poses, beyond  the  original  watershed  of  the  stream;  Clements  v.  Watkins  Land 
&  Mortg.  Co.  36  Tex.  Civ.  App.  344,  82  S.  W.  665,  holding  that  lands  are  ri- 
parian only  which  lie  within  the  water-shed  of  the  stream. 
Priority  of  rights  of  riparian  owners  to  water  for  irrigation  purposes. 

Cited  in  Williams  v.  Altnow,  51  Or.  299,  95  Pac.  200,  holding  that  every 
riparian  proprietor  is  entitled  to  a  reasonable  use  of  the  water  of  a  non- 
navigable  stream  flowing  through  his  land  and  there  can  be  no  priority  of  rights 
as  between  riparian  owners;  Carnes  v.  Dalton,  5t5  Or.  606,  110  Pac.  170,  holding 
that  grantor  of  right  to  use  irrigation  ditch  may  restrain  grantee  from  using 
water  in  excess  of  amount  stated  in  grant;  Hough  v.  Porter,  51  Or.  379,  95 
Pac.  732,  holding  that  there  is  no  priority  of,  as  to  riparian  rights  to  water; 
Clark  v.  Allaman,  71  Kan.  245,  70  L.R.A.  988,  80  Pac.  571,  holding  that  the 
use  of  water  by  a  riparian  owner  for  irrigation  purposes  must  be  reasonable, 
and  the  right  must  be  exercised  with  due  regard  to  the  rights  of  every  other 
riparian  owner. 

Cited  in  footnote  to  Crawford  Co.  v.  Hall,  60  L.R.A.  889,  which  holds  right 
to  use  water  acquired  by  appropriation  superior  to  that  of  subsequent  riparian 
proprietor. 
—  Diversion   of   •water. 

Distinguished  in  Turner  v.  James  Canal  Co.  155  Cal.  92,  22  L.R.A.  (N.S.)   406, 
132  Am.  St.  Rep.  59,  99   Pac.  520,  17   Ann.  Cas.  823,  holding  that  so  long  as 
the  riparian  owner  takes  no  more  than  his  share  of  the  water,  the  point  and 
mode    of    diversion    is    immaterial    to    lower    riparian    owners. 
Apportionment    of   rights    of    riparian    owners. 

Cited  in  Caviness  v.  La  Grande  Irrig.  Co.  60  Or.  422,  119  Pac.  731,  holding 
that  court  cannot  fix  in  advance  quantity  of  water  which  will  be  reasonable 
for  future  use  of  riparian  proprietor  claiming  right  to  water  as  such;  Whited 
v.  Gavin,  55  Or.  112,  105  Pac.  396,  holding  that  action  to  determine  water  rights 
may  be  maintained  against  persons  claiming  adversely  as  who  are  necessary 
parties,  though  plaintiff  is  not  injured  by  any  interference  by  defendants; 
Harrington  v.  Demaris,  46  Or.  119,  1  L.R.A. (N.S.)  761,  77  Pac.  603,  holding 
that  it  was  proper  to  decree  that  a  riparian  owner  was  entitled  to  forty-eight 
inches  of  water  from  a  stream,  ordinarily  three  feet  wide  and  from  seven  to 
eight  inches  deep;  Nesalhous  v.  Walker,  45  Wash.  625,  88  Pac.  1032,  holding 
an  equal  division  of  the  waters  of  the  stream  upon  which  the  lands  of  two 
riparian  owners  were  situated  was  proper  where  the  lands  were  similar  in 
situation  and  wants. 
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Cited  in  footnotes  to  Meng  v.  Coffey,  60  L.R.A.  910,  which  requires  use  by 
riparian  owners  for  water  for  irrigation  to  be  reasonable;  Watkins  Land  Co. 
v.  Clements,  70  L.R.A.  964,  which  holds  each  riparian  owner  entitled  to  reason- 
able use  of  water  from  stream  for  irrigation  purposes  subject  to  right  of  other 
riparian  owners  to  have  natural  use  of  water  for  cooking  and  quenching  thirst. 
What  is  riparian  land. 

Cited  in  Miller  v.  Baker,  68  Wash.  20,  122  Pac.  604,  to  the  point  that  lands 
are  riparian  lands  where  they  are  within  watershed  of  creek  and  are  held  by 
one  ownership  in  one  contiguous  body. 

Cited   in   note    (11/L.R.A.(N.S.)    1064)    on   what   is   riparian   land. 

54  L.  R.  A.  636,  WYGANT  v.  McLAUCHLAN,  39  Or.  429,  87  Am.  St.  Rep.  673,  64 

Pac.  8(57. 
Unreasonable    exercise    of    the    police    power. 

Cited  in  Southern  Indiana  R.  Co.  v.  Bedford,  165  Ind.  275,  75  N.  E.  268,  6 
Ann.  Cas.  509,  holding  that  an  ordinance  which  required  a  flagman  to  be  placed 
at  a  street  crossing  en  all  days  between  the  hours  of  seven  in  the  morning 
and  seven  in  the  evening,  was  unreasonable  and  invalid,  where  the  track  over 
such  crossing  was  never  used  on  Sundays  or  holidays  or  after  six  o'clock  in  the 
evening;  Fulton  v.  Norteman,  60  W.  Va.  573,  9  L.R.A.(N.S.)  1203,  55  S.  E. 
658,  holding  that  an  ordinance  which  prohibited  the  bringing  into  a  town,  the 
bodies  of  any  dead  animal  for  the  manufacture  of  fertilizer  but  not  prohibit- 
ing the  bringing  in  for  other  purposes,  nor  prohibiting  the  manufacture  of  fer- 
tilizer from  such  material,  was  invalid  as  unreasonable. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Atlanta,  54  L.R.A.  294,  which 
holds  power  to  abate  nuisance  in  city,  in  police  court  only;  Mercer  County  v. 
Harrodsburg,  56  L.R.A.  583,  which  authorizes  city  to  enjoin  replacing  of  hitch- 
ing posts  removed  as  nuisances;  State  ex  rel.  Indianapolis  v.  Indianapolis  Union 
R.  Co.  60  L.R.A.  831,  which  denies  city's  power  to  declare  anything  a  nuisance 
per  se,  not  recognized  as  such  by  common  law. 
— -  Prohibiting1  cemeteries  within  city  limits. 

Cited  in  Harper  v.  Nashville,  136  Ga.  143,  70  S.  E.  1102,  holding  that  cemetery 
is  not  nuisance  per  se  and  judgment  refusing  injunction  in  behalf  of  munic- 
ipality will  not  be  disturbed  where  evidence  is  conflicting  as  to  whether  it  is 
menace  to  health;  State  ex  rel.  St.  Paul  v.  District  Ct.  114  Minn.  291,  131  N.  W. 
.'527,  liolding  that  city  had  power  to  regulate  burial  of  dead  within  city  limits, 
and  to  prevent  establishment  of  cemeteries  within  such  limits. 

Cited  in  notes  (27  L.R.A.(N.S.)  266,  270)  on  regnaltions  of  burials  and  ceme- 
teries; (31  L.R.A.  (N.S.)  946,  947)  on  burial  ground  or  cemetery  as  nuisance. 

Disapproved  in  Odd  Fellows  Cemetery  Asso.  v.  San  Francisco,  140  Cal.  235, 
73  Pac.  987,  holding  that  a  court  could  not  declare  void,  as  unreasonable,  an 
ordinance  forbidding  cemeteries  in  a  city,  merely  because  there  were  large  tracts 
of  land  therein  which  were  vacant  and  which  cemeteries  could  be  established; 
Laurel  Hill  Cemetery  v.  San  Francisco,  152  Cal.  472,  27  L.R.A.(X.S.)  270,  93 
Pac.  70,  14  Ann.  Cas.  1080,  holding  that  an  ordinance  which  forbade  the  inter- 
ment of  dead  bodies  in  existing  cemeteries  in  the  city  was  valid  as  to  cemeteries 
in  thickly  populated  districts  but  not  as  to  those  in  sparsely  settled  communi- 
ties. 
Judicial  notice. 

Cited  in  note  (124  Am.  St.  Rep.  35)  on  facts  of  which  courts  will  take  ju- 
dicial notice. 
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54  L.  R.  A.  640,  FLACCUS  v.  SMITH,  199  Pa.  328,  85  Am.  St.  Rep.  779,  48  Atl. 

894. 
Restraining;    interference    with    contractual    rights. 

Cited  in  Texas  &  X.  O.  R.  Co.  v.  Bitterman,  75  C.  C.  A.  192,  144  Fed.  45,  hold- 
ing that  an  injunction  would  be  granted  to  restrain  ticket  scalpers  from  selling 
non-transferrable  cheap  rate  tickets,  where  there  is  not  adequate  remedy  at 
law;  Kirby  v.  Union  P.  R.  Co.  51  Colo.  515.  119  Pac.  1042,  Ann.  Cas.  1913B,  461, 
holding  that  one  who  prosecutes  lawful  business  has  property  therein,  and  is 
entitled  to  protection  against  unlawful  interference  therewith. 

Cited  in  footnote  to  Erdman  v.  Mitchell,  63  L.R.A.  534,  which  upholds  right 
to  enjoin  acts  of  council  of  allied  labor  unions  seeking  by  intimidation  to  co- 
erce laborers  to  join  particular  organization. 

Cited  in  note   (11  L.R.A.  (N.S.)   202)   on  injunction  against  inducing,  or  assist- 
ing in  continuance  of,  breach  of  contract. 
Liability    for   maliciously   inducing:   another   to   break    hid    contract. 

Cited  in  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  622,  56 
L.R.A.  810,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  holding  that  the  malicious 
interference  with  contract  rights  in  inducing  another  to  break  his  contract  is 
actionable. 

Cited  in  footnotes  to  National  Protective  Asso.  v.  Cumming,  58  L.R.A.  135, 
which  denies  liability  of  members  of  labor  union  for  causing  discharge  of  non- 
members  by  threatening  to  strike  unless  nonmembers  discharged;  Wolf  v. 
New  Orleans  Tailor-Made  Pants  Co.  67  L.R.A.  65,  which  holds  one  employing 
person  in  ignorance  of  latter's  agreement  to  work  for  another  not  liable  to 
latter  for  failure  to  discharge  servant  on  latter's  expressing  determination  not 
to  return  to  former  employer;  Employing  Printers'  Club  v.  De  Blosser  Co.  69 
L.R.A.  90,  which  holds  actionable,  a  combination  to  injure  person  in  his  trade 
by  inducing  employees  to  break  contract  or  to  decline  to  continue  longer  in  his 
employment. 
Injunction  against  strikers. 

Cited  in  Underbill  v.  Murphy,  117  Ky.  649,  111  Am.  St.  Rep.  262,  78  S.  W. 
482,  4  Ann.  Cas.  780,  holding  that  an  injunction  would  be  issued  to  restrain 
strikers  from  interfering  with  the  property  rights  of  an  employer,  though 
such  acts  are  also  criminal;  Christensen  v.  Kellogg  Switchboard  &  Supply  Co. 
110  111.  App.  73,  holding  same  where  they  pursued  a  system  of  picketing  and 
intimidation  toward  the  employer;  Marietta  Casting  Co.  v.  Thuma,  28  Pa.  Co. 
Ct.  261,  20  Lane.  L.  Rev.  192,  12  Pa.  Dist.  R.  555,  holding  that  a  court  would 
enjoin  members  of  a  labor  union  from  stopping  employees  and  attempting  to 
persuade  them  to  leave  their  master's  employ,  and  from  threatening  them  if 
they  refused;  York  Mfg.  Co.  v.  Oberdick,  10  Pa.  Dist.  R.  471,  25  Pa.  Co.  Ct. 
334,  holding  that  illegal  picketing  will  be  enjoined  where  the  members  of  a 
labor  union  thereby  seek  to  Induce  employes  to  quit  work  and  to  prevent  others 
from  seeking  employment;  Patterson  v.  Building  Trades  Council,  11  Pa.  Dist. 
R.  507,  11  Kulp,  26,  holding  that  a  boycott  by  which  members  of  a  labor  union 
are  prohibited  from  working  on  any  building  on  which  a  certain  contractor  is 
employed,  will  be  enjoined;  Titusville  Iron  Co.  v.  Quinn,  13  Pa.  Dist.  R.  420, 
holding  that  injunction  will  lie  against  members  of  a  labor  union  seeking  to 
induce  employees  to  break  their  contracts;  L.  D.  Willcutt  &  Sons  Co.  v.  Dris- 
coll,  200  Mass.  127,  23  L.R.A.(N.S.)  1247,  85  N.  E.  897,  on  the  right  to  restrain 
interference  with  the  right  to  employ  whoever  the  employer  desires. 
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54  L.  R.  A.  643,  WINTER  v.  HARRIS,  23  R.  I.  47,  49  Atl.  398. 

Liability    for    Injuries    resulting    from    driving:    on    \\roni;    aide    of    street. 

Cited  in  Pick  v.  Thurston,  25  R.  I.  38,  54  Atl.  600,  holding  one  on  the  wrong 
side  of  street  liable  for  injuries  resulting  because  thereof,  but  only  in  case  of 
negligence  where  the  injured  party  was  guilty  of  contributory  negligence. 

Cited  in   footnote  to  Neal  v.  Rendall,  63  L.R.A.   668,  which  holds  failure  of 
driver  to   turn  to   right  of  highway  evidence  of  negligence   sufficient   to   go   to- 
jury. 
Right  -of  street  rail-way  company  to  exclusive  use  of  Its  track. 

Cited  in  Beerman  v.  Union  R.  Co.  24  R.  I.  286,  52  Atl.  1090,  on  the  right 
of  street  railway  company  to  the  exclusive  use  of  its  track. 

54  L.  R.  A.  646,  KOLB  v.  UNION  R.  CO.  23  R.  I.  72,  91  Am.  St.  Rep.  614,  49 

Atl.  392. 
Cross-examination    for    purpose    of    affecting;    credibility    of     witness. 

Cited  in  Com.  v.  Williams,  209  Pa.  530,  58  Atl.  922,  holding  that  on  cross- 
examination  the  witness  could  not  be  asked  if  she  was  not  at  the  time  running 
a  disorderly  house  contrary  to  law,  for  the  purpose  of  affecting  her  credibility; 
Goodwin  v.  State,  114  Wis.  323,  90  N.  W.  170,  holding  that  the  fact  of  a 
woman's  illegitimate  pregnancy  or  of  her  making  a  complaint  for  bastardy  is 
inadmissible  as  bearing  upon  her  credibility. 
Admissibillty  of  evidence  of  events  snbseauent  to  those  in  question. 

Cited  in  McGarr  v.  National  &  P.  Worsted  Mills,  24  R.  I.  458,  60  L.R.A. 
127,  96  Am.  St.  Rep.  749,  53  Atl.  320,  holding  it  reversible  error  to  admit 
evidence  as  to  the  change  in  the  manner  of  lacing  the  belt,  adopted  after  the 
belt  broke,  for  the  purpose  of  showing  negligence  in  having  belt  improperly 
laced. 

54  L.  R.  A.  649,  DOREMUS  v.  ROOT,  23  Wash.  710,  63  Pac.  572. 
Joint  liability  of  master  and  servant  for  servant's  negligence. 

Distinguished  in  Howe  v.  Northern  P.  R.  Co.  30  Wash.  569,  60  L.R.A.  952,  70 
Pac^  1100,  holding  that  the  division  superintendent  and  the  train  dispatcher 
were  proper  parties  in  an  action  against  the  railroad  company  for  injuries  re- 
ceived in  a  collision;  McHugh  v.  Northern  P.  R.  Co.  32  Wash.  33,  72  Pac.  450r 
holding  that  in  an  action  against  a  railroad  company  for  injuries  received  in 
collision  between  train  and  hand  car,  the  engineer  of  the  train  was  a  proper 
party;  Ivanhoe  Furnace  Corp.  v.  Crowder,  110  Va.  392,  66  S.  E.  63,  holding 
that  in  an  action  for  tort  against  two  defendants,  verdict  in  favor  of  one  and 
against  other  be  set  aside,  and  subsequently  action  is  dismissed  as  to  one  de- 
fendant, case  against  other  stands  as  though  he  alone  had  been  sued. 
Judgment  in  favor  of  agent  as  co-defendnnt,  as  exonerating  principal. 

Approved  in  McGinnis  v.  Chicago,  R.  I.  &  P.  R.  Co.  200  Mo.  359,  9  L.R.A. 
(N.S.)  884,  118  Am.  St.  Rep.  661,  98  S.  W.  590,  9  Ann.  Cas.  656,  holding  that 
a  judgment  in  favor  of  an  employee  sued  jointly  with  the  railroad  company, 
whose  liability  depended  upon  the  negligence  of  such  employee,  entitles  the 
railroad  company  to  a  judgment  in  its  favor. 

Cited  in  Portland  Gold  Min.  Co.  v.  Stratton's  Independence,  16  L.R.A.(N.S.)- 
680,  85  C.  C.  A.  393,  158  Fed.  68,  holding  that  a  judgment  in  favor  of  one  as- 
co-defendant  exonerates  his  codefendant  from  liability  for  an  act  depending 
upon  the  culpability  of  the  former;  Young  v.  Rohrbough,  88  Neb.  106,  129 
N.  W.  167,  holding  that  judgment  in  favor  of  directors  having  entire  control 
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of  business  of  corporation  in  action  by  tenant  for  negligence,  is  bar  to  action 
against  corporation  based  upon  same  facts;  Aldrich  v.  Inland  Empire  Teleph.  & 
Teleg.  Co.  62  Wash.  176,  113  Pac.  264,  holding  that  in  an  action  for  malicious 
prosecution  against  corporation  and  its  president,  verdict  and  judgment  for 
president  does  not  exonerate  corporation  where  prosecution  was  prosecuted 
by  trustees;  O'Brien  v.  American  Casualty  Co.  58  Wash.  483,  109  Pac.  52, 
holding  that  in  action  for  malpractice  against  physician  and  hospital  association 
in  which  gravamen  was  negligence  of  physician,  separate  judgments  against 
each  was  improper;  Hayes  v.  Chicago  Teleph.  Co.  218  111.  417,  2  L.R.A. (M.S.) 
766,  75  N.  E.  1003,  holding  where  a  city  was  in  control  of  a  wire  of  a  tele- 
phone company,  and  through  the  former's  alleged  negligence  a  person  was  killed 
by  taking  hold  of  the  wire,  a  judgment  in  favor  of  the  city  because  it  was  not 
negligent  exonerates  the  telephone  company  from  liability,  Indiana  .Nitro- 
glycerine &  Torpedo  Co.  v.  Lippincott  Glass  Co.  165  Ind.  365,  75  N.  E.  649, 
holding  a  verdict  in  favor  of  the  plaintiff  and  against  the  master  for  the  al- 
leged negligent  act  of  the  servant,  and  also  in  favor  of  the  servant  sued  jointly 
with  the  master,  is  self-contradictory;  Stevick  v.  Northern  P.  R.  Co.  39  Wash. 
506,  81  Pac.  999,  holding  that  a  judgment  in  favor  of  a  servant  as  codefendant 
of  the  railroad  company,  exonerated  the  latter  from  liability  for  the  negligent 
acts  of  such  servant;  Morris  v.  Northwestern  Improv.  Co.  53  Wash.  453,  102 
Pac.  402,  holding  same  as  to  master  mechanic  of  defendant  company;  Sipes  v. 
Puget  Sound  Electric  R.  Co.  54  Wash.  55,  102  Pac.  1057,  holding  that  a  judg- 
ment in  favor  of  the  general  manager  that  he  was  not  negligent  in  not  pro- 
viding certain  rules  for  the  operation  of  trains,  exonerates  the  railroad  com- 
pany for  liability  for  collision  because  of  failure  to  provide  such  rules;  Chicago, 
St.  P.  M.  &  0.  R.  Co.  v.  McManigal,  73  Neb.  584,  103  N.  W.  305,  holding  that 
a  judgment  in  favor  of  the  agent,  free  from  error  and  such  as  the  evidence  alone 
supports,  must  exonerate  the  principal  whose  liability  depended  upon  the  acts 
of  the  agent. 

Annotation  cited  in  Muntz  v.  Algiers  &  G.  Street  R.  Co.  116  La.  243,  40  So. 
688,  holding  that  a  judgment  in  favor  of  the  lessee  company  upon  grounds  not 
personal  to  that  company  is  a  bar  to  a  subsequent  action  against  the  lessee 
company,  for  the  wrongful  death  of  a  child  through  the  fault  of  the  driver  of  a 
car  operated  by  the  lessee  company. 

Cited  in  notes  (30  L.R.A.(N.S-)  404,  405)  on  effect  of  verdict  for  servant  in 
action  against  master  and  servant  for  latter's  misfeasance;  (40  L.R.A.(N.S.) 
1]54)  on  right  of  employer  held  liable  for  tort  of  or  upon  servant  or  contractor, 
to  recover  over  from  actual  wrongdoer. 

Distinguished  in  Riverside  Iron-Works  Co.  v.  Green,  79  Kan.  591,  100  Pac. 
482,  holding  that  where  the  servant  was  injured  while  passing  over  a  plank 
gangway  which  was  unfastened  at  either  end,  a  judgment  in  favor  of  the  fore- 
man does  not  relieve  the  master  from  liability  for  negligence;  Young  v.  Rohr- 
bough,  84  Neb.  452,  121  N.  W.  585,  holding  that  where  a  building  was  con- 
structed by  individuals  and  leased  for  lodge  purposes,  and  then  purchased  by  a 
corporation  composed  of  such  former  individuals  and  another,  and  a  member 
of  the  lodge  was  killed  by  falling  plaster,  the  corporation  was  liable  and  not 
the  individuals,  as  its  agents;  Southern  R.  Co.  v.  Harbin,  135  Ga.  125,  30 
L.R.A.(N.S.)  408,  68  S.  E.  1103,  21  Ann.  Cas.  1011,  holding  that  in  action 
against  railroad  and  its  servant  to  recover  for  homicide  of  plaintiff's  son,  solely 
on  account  of  servant's  misfeasance  where  verdict  is  rendered  finding  servant 
not  liable,  but  finding  railroad  liable,  verdict  should  be  set  aside;  Verlinda  v. 
Stone  &  W.  Engineering  Corp.  44  Mont.  235,  119  Pac.  573,  holding  that  verdict 
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in  favor  of  employee,  does  not  exonerate  employer  where  jury  might  have  found 
primary  duty  of  employer  was  not  performed ;  Johnson  v.  Far  West  Lumber  Co. 
47  Wash.  494,  92  Pac.  274,  holding  that  a  verdict  in  favor  of  the  superintend- 
ent as  codefendant  does  not  relieve  the  master  from  liability  for  injury  to 
servant  resulting  from  a  breach  of  statutory  duty. 

Distinguished  with  approval  in  Bradley  v.  Rosenthal,  154  Cal.  424,  129  Am. 
St.  Rep.  171,  97  Pac.  875,  holding  that  a  judgment  in  favor  of  a  person  as 
agent  of  a  company,  and  against  the  company  in  favor  of  the  plaintiff  will  not 
entitle  the  company  to  judgment  in  its  favor  where  there  is  an  issue  as  to 
the  person's  agency,  and  the  plaintiff  is  not  entitled  to  an  affirmance  because 
of  erroneous  instructions. 
Res  jndicata. 

Cited  in  Sawyer  v.  First  Nat.  Bank,  41  Tex.  Civ.  App.  494,  93  S.  W.  151, 
holding  that  the  court  would  take  judicial  notice  of  its  records  for  the  purpose 
of  showing  that  the  sum  in  controversy  is  the  same  as  that  involved  in  a 
former  action;  Seattle  v.  John  C.  Regan  &  Co.  52  Wash.  266,  132  Am.  St.  Rep. 
963,  100  Pac.  731,  holding  that  a  judgment  against  a  city  for  injuries  received 
because  of  unguarded  defect  in  sidewalk,  was  conclusive  as  against  an  indem- 
nity on  the  contractor's  bond,  in  an  action  by  the  city  on  the  bond;  Friend  v. 
Ralston,  35  Wash.  433,  77  Pac.  794,  holding  that  where  the  owner  of  a  build- 
ing recovers  a  judgment  against  the  contractor  for  a  breach  of  contract,  it  is 
conclusive  upon  the  sureties  on  the  contractor's  bond,  in  the  absence  of  bad 
faith  and  collusion. 

Cited  in  note   (37  L.R.A.(X.S-)    37)   on  judgment  between  principal  and  third 
person   as   res  judicata   in   actions  against   agent. 
Release   of   one   joint    tort-feasor   as   release    of   all. 

Cited  in  McCoy  v.  Louisville  &  N.  R.  Co.  146  Ala.  336,  40  So.  106,  holding  a 
satisfied  judgment  against  one  railroad  company  for  the  wrongful  death  caused 
by  the  concurring  negligence  of  the  two  companies,  is  a  bar  to  a  subsequent 
action  against  the  other  railroad  company;  Abb  v.  Northern  P.  R.  Co.  28  Wash. 
431,  58  L.R.A.  298,  92  Am.  St.  Rep.  864,  68  Pac.  954,  holding  that  a  release 
of  one  joint  tort  feasor  by  the  party  injured,  releases  the  other  though  the 
contrary  is  specifically  provided  in  the  release. 
Verdict  silent  as  to  one  defendant  as  a  verdict  in  his  favor. 

Cited  in  Lawson  v.  Robinson,  68  Kan.  741,  75  Pac.  1012,  holding  in  an  action 
of  replevin,  that  a  general  verdict  against  one  of  defendant's  in  favor  of 
the  plaintiff  without  mentioning  the  other  defendant,  is  a  general  verdict  in 
favor  of  the  defendant,  not  mentioned  in  the  absence  of  any  objection  by  the 
plaintiff. 
Disposition  of  case  on  appeal. 

Cited  without  special  discussion  in  Woelflen  Lewiston-Clarkston  Co.  49  Wash. 
407,  95  Pac.  493,  overruling  motion  to  dismiss  appeal. 
Respondeat   superior. 

Cited  in  Glover  v.  Richardson  &  E.  Co.  64  Wash.  410,  116  Pac,  861,  holding 
that  one  who  hires  teamster  with  his  team  and  wagon  is  as  much  responsible 
for  safety  of  wagon  as  though  he  hired  man  to  drive  his  own  wagon,  so  far  as 
third  persons  are  concerned. 

54  L.  R.  A.  660,  RE  MAYO,  80  S.  C.  401.  38  S.  E.  634. 

Followed  without  discussion  in  Dunlap  v.  Savings  Bank,  69  S.  C.  272,  104 
Am.  St.  Rep.  796,  48  S.  E.  49. 
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Action  for  death  by  •wrongful  act. 

Followed  in  Kitchen  v.  Southern  R.  Co.  68  S.  C.  558,  48  S.  E.  4,  1  Ann.  Cas. 
747,  on  the  necessity  of  pleading  that  the  action  is  maintained  for  the  benefit 
of  the  persons  named  and  holding  that  the  complaint  sufficiently  alleged  the 
same. 

Cited  in  Osteen  v.  Southern  R.  Co.  76  S.  C.  380,  57  S.  E.  196,  holding  that 
the  action  under  the  statute  for  deatli  by  wrongful  act  being  a  new  cause  of 
action  and  not  a  continuation  of  a  new  one,  a  statute  allowing  punitive  dam- 
ages in  case  the  death  was  occasioned  by  wilful  or  malicious  acts,  was  consti- 
tutional. 

Cited  in   footnote  to  Worcester  &  S.   Street  R.  Co.  v.  Travelers'  Ins.  Co.  57 
L.R.A.   629,   which   holds   cases    of   instantaneous   death   not   covered   by   policy 
insuring    railroad    company    against    loss    from    liability    to    persons    sustaining 
'•personal  injuries." 
•—  As  ne\v  action   or  survival. 

Cited  in  Brown  v.  Southern  R.  Co.  65  S.  C.  266,  43  S.  E.  794,  holding  that 
the  action  for  death  by  wrongful  act  not  being  a  continuation  of  the  action 
which  the  decedent  would  have  had  if  his  injuries  had  not  been  fatal,  declara- 
tions of  the  decedent  that  his  children  were  trying  to  get  his  property,  were 
not  admissible  to  mitigate  damages;  Watson  v.  Southern  R.  Co.  66  S.  C.  51, 
44  S.  E.  375,  holding  that  the  action  for  death  by  wrongful  act  is  not  a  re- 
vival of  a  cause  of  action  belonging  te  the  decedent,  but  a  new  one  which 
depends  upon  the  right  of  the  deceased  to  recover  therefor,  if  he  had  lived. 

—  As   jurisdictional   asset    of   estate. 

Cited  in  note  (1  L.R.A.  (N.S.)  885)  on  administration  based  on  right  of  action 
for  negligent  killing  of  a  person  as  an  asset. 

Distinguished  in  Sanbo  v.  Union  P.  Coal  Co.  130  Fed.  53,  holding  that  an 
action  could  not  be  maintained  by  an  administrator  appointed  in  Colorado,  in 
the  courts  of  that  state  for  the  death  of  his  intestate  by  the  wrongful  act 
of  the  defendant  in  Wyoming. 

Explained  in  Harrill  v.  South  Carolina  &  G.  Extension  R.  Co.  132  N.  C.  657, 
44  S.  E.  109,  holding  that  an  action  for  death  by  wrongful  act  need  not  be 
brought  by  an  administrator  appointed  in  the  state  where  the  injury  occurred 
but  may  be  brought  by  an  administrator  appointed  in  a  neighboring  state  where 
not  otherwise  provided  by  the  statute  giving  the  right  of  action. 

—  Action   by   foreign   administrator. 

Cited  in  Hall  v.  Southern  R.  Co.  146  N.  C.  349,  59   S.  E.  879,  holding  that 
a  foreign  administrator  can  not  maintain  an  action  for  the  death  by  wrongful  act 
of  his   intestate. 
Construction    of    statute    creating    same. 

Cited  in  Peers  v.  Nevada  Power,  Light  &  Water  Co.  119  Fed.  403,  holding 
that  the  statute  giving  a  cause  of  action  for  death  by  wrongful  act.  for  the 
benefit  of  the  next  of  kin,  gave  a  single  cause  of  action  and  not  two,  one  based 
upon  the  statute  as  next  of  kin  and  the  other  upon  their  survival  of  the  de- 
cedent; Morris  v.  Spartanburg  R.  Gas  &  Electric  Co.  70  S.  C.  281,  49  S.  E. 
854,  holding  that  since  the  statute  giving  the  administrator  a  cause  of  action 
for  death  by  wrongful  act,  should  be  liberally  construed,  an  action  by  the 
father  as  administrator  of  his  son,  did  not  abate  by  the  death  of  the  father; 
Free  v.  Southern  R.  Co.  78  S.  C.  60,  58  S.  E.  952,  holding  that  the  statute 
should  be  liberally  construed  so  that  it  was  not  necessary  to  plead  the  names 
of  the  beneficiaries  under  the  statute. 
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Impeachment   of   appointment   as  administrator. 

Cited  in  Vance  v.  Southern  R.  Co.  138  N.  C.  462,  50  S.  E.  860,  holding  that 
on  an  admission  that  the  plaintiff  was  regularly  appointed  administrator  of  the 
decedent,  and  nothing  to  impeach  the  appointment,  it  will  be  held  that  the 
appointment  was  lawfully  made  and  that  he  has  the  right  to  prosecute  the 
action. 

54  L.  R.  A.  670,  PAULTON  v.  KEITH,  23  R.  I.  164,  91  Am.  St.  Rep.  624,  49  Atl. 

635. 
Admissibility   of   declarations   of   agent. 

Cited  in  note  (131  Am.  St.  Rep.  320)  on  admissibility  of  declarations  and 
acts  of  agents. 

54  L.  R.  A.  673,  ANDREWS  v.  ROBERTSON,  111  Wis.  334,  87  Am.  St.  Rep.  870, 

87  N.  W.  190. 
Parol    evidence   to   explain   ambiguity. 

Cited  in  Routledge  v.  Elmendorf,  54  Tex.  Civ.  App.  188,  116  S.  W.  158,  holding 
that  if  terms  used  in  contract   are  not   clear   evidence  of   intention   of   parties 
is  admissible  to  show  sense  in  which  terms  were  used. 
Repurchase    from    bona    flde    holder. 

Cited  in  Aragon  Coffee  Co.  v.  Rogers,  105  Va.  54,  52  S.  E.  843,  8  Ann.  Gas. 
623,  holding  that  if  the  payee  of  a  note  repurchases  the  same  from  a  bona 
fide  holder,  he  possesses  no  better  rights  than  he  had  in  the  first  place;  Weil 
v.  Carswell,  119  Ga.  875,  47  S.  E.  217,  holding  one  who  was  in  law  a  purchaser 
from  one  of  the  payees  holding  by  a  repurchase  was  not  shielded  by  good  faith 
of  an  earlier  holder  and  also  citing  annotation  on  this  point;  Bourquin  v.  Bour- 
quin,  120  Ga.  119,  47  S.  E.  639,  holding  that  where  the  original  wrongdoer 
purchases  the  real  estate  from  a  bona  fide  purchaser  for  value,  the  equities 
which  previously  existed,  reattach  immediately;  Comstock  v.  Buckley,  141  Wis. 
233,  135  Am.  St.  Rep.  34,  124  N.  W.  414,  holding  that  where  a  note  broker 
sold  a  note  for  the  purpose  of  fraudulently  embezzling  the  proceeds,  and  after 
being  protested  it  again  came  into  the  hands  of  the  broker  and  was  by  him 
sold  to  plaintiff,  such  plaintiff  having  knowledge  of  the  defects  was  not  a  bona 
fide  holder. 
Conditions  on  acceptance  of  a  note  as  binding  holder  thereof. 

Distinguished  in  Thomas  v.  Bagley,  119  Ga.  781,  47  S.  E.  177,  holding  that 
in  an  action  upon  an  unconditional  promissory  note,  a  separate  agreement  in 
writing  whereby  it  is  agreed  that  if  the  promisor  cannot  pay  the  note  at  ma- 
turity he  may  surrender  the  life  insurance  for  the  premium  of  which  the  note 
was  given,  a-nd  cancel  the  note,  is  inadmissible  to  bind  the  holder. 
Acts  of  agent  as  binding  principal. 

Cited  in  American  Teleph.  &  Teleg.  Co.  v.  Green,  164  Ind.  356,  73  N.  E.  707, 
holding  in  action  for  breach  of  contract  to  pay  expenses,  doctor  bills,  and  wages 
while  recovering  from  injury,  nothing  transpiring  between  the  company  and 
its  agent  as  to  the  contract,  was  admissible  to  affect  the  rights  of  the  other 
contracting  party. 

54  L.  R.  A.  680,  FIDELITY  &  C.  CO.  v.  FREEMAN,  48  C.  C.  A.  692,  109  Fed. 

847. 
Presumption    as    to    snicide. 

Cited  in  Wilkinson  v.  Aetna  L.  Ins.   Co.  240   111.   214,   25   L.R.A.  (N.S.)    1261, 
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130  Am.  St.   Rep.   269,   88   N.   E.   550,  Affirming   144   111.   App.   66,   holding  that 
where  the   accident   is   unexplained,   the   presumption   is   iu   favor   of   accidental 
death  and  against   suicide. 
Evidence   to  prove   suicide. 

Cited  in  Wilkinson  v.  Aetna  L.  Ins.  Co.  240  111.  215,  25  L.R.A.  (N.S.)  1261, 
130  Am.  St.  Rep.  2G9,  88  N.  E.  550,  Affirming  144  111.  App.  66,  holding  that 
where  the  accidental  death  is  unexplained  testimony  as  to  .he  habits  and  tem- 
perament of  the  deceased  is  admissible;  Koenig  v.  Western  L.  Indemnity  Co. 
102  Minn.  35,  112  N.  W.  1039,  holding-  that  by  analogy,  the  plaintiff  may  show 
the  amount  of  money  which  the  insured  had  about  his  person  at  the  time  of 
death  and  the  amount  afterward  found,  for  the  purpose  of  disproving  suicide. 
Legislative  classification. 

Cited  in  Kane  v.  Erie  R.  Co.  68  L.R.A.  791,  67  C.  0.  A.  583,  133  Fed.  686, 
holding  that  the  "Railroad  Fellow  Servants  Act"  was  constitutional  as  to  its 
classifications,  making  any  railroad  employee  with  power  to  direct  or  control 
the  actions  of  any  other  employee,  a  superior  and  not  a  fellow  servant. 

Cited  in  footnote  to  Continental  F.  Ins.  Co.  v.  Whitaker,  64  L.R.A.  451,  which 
upholds    statute    imposing    penalty    on    fire    insurance    company    for    refusal    in 
bad  faith  to  pay  amount  due  on  policy. 
Who   may   object   to    statute   as   containing:   void    discrimination. 

Cited  in  note  (32  L.R.A. (N.S.)  960)  as  to  who  may  object  to  statute  as  con- 
taining unconstitutional  discrimination. 

54  L.  R.  A.  687,  CONNOR  v.  TENNESSEE  C.  R.  CO.  48  C.  C.  A.  730,  109  Fed. 

931. 
Substituted   service   of  process. 

Cited  in  P.  H.  &  F.  M.  Roots  Co.  v.  Decker,  111  Minn.  462,  127  N.  W.  417, 
to  the  point  that  when  subject  of  action  in  real  or  personal  property  within 
state  jurisdiction  to  determine  nonresident's  right  thereto  may  be  acquired 
by  substituted  service;  Weber  v.  Grand  Lodge,  F.  &  A.  M.  95  C.  C.  A.  20, 
169  Fed.  527,  holding  that  the  statute  authorizing  substituted  service  of  notice 
in  actions  of  forcible  detainer,  is  constitutional  as  due  process  of  law  if  it 
is  of  such  character  which  presumptively  gives  knowledge  of  the  proceeding 
and  affords  reasonable  time  to  appear  and  defend. 

Cited   in   note    (29   L.R.A.(N.S.)    626)    as   to   whether   jurisdiction   of   suit   to 
quiet  title  or  remove  cloud  on  title  of  land  within  territorial  jurisdiction  may 
rest  upon  constructive  service  of  nonresident. 
Execution  sale  of  corporate  francliises. 

Cited  in  note  (31  L.R.A. (N.S.)  637,  642)  on  execution  or  judicial  sale  of  cor- 
porate franchise  or  property  necessary  to  its  enjoyment. 

54  L.  R.  A.  696,  LOUISVILLE  &  N.  R.  CO.  v.  STUBER,  48  C.  C.  A.  149,  108 

Fed.  934. 
Servant  or  passenger. 

Cited  in  Dayton  Coal  &  I.  Co.  v.  Dodd,  37  L.R.A. (N.S.)  460,  110  C.  C.  A. 
395,  188  Fed.  602,  holding  that  employees  in  mine  while  being  carried  on  private 
road  to  and  from  work  are  not  passengers  and  master  is  not  liable  for  injury 
caused  by  negligence  of  other  employees  in  failing  to  set  derailing  devices; 
Southern  R.  Co.  v.  West,  4  Ga.  App.  676,  62  S.  E.  141,  holding  that  one  em- 
ployed by  the  defendant  company  as  a  bridge  repairer  and  who  was  required 
to  ride  from  place  to  place  in  cars  furnished  for  that  purpose,  was  a  servant 
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and  not  a  passenger  while  riding  on  the  way  to  work;  Kunza  v.  Chicago  & 
N.  R.  Co.  140  Wis.  443,  123  N.  W.  403,  holding  that  a  pump  operator  who  was 
required  by  his,  duties  to  ride  from  station  to  station,  was  a  servant  of  tho 
railroad  company  while  thus  riding,  though  traveling  upon  a  free  pass;  Win- 
ters v.  Baltimore  &  0.  R.  Co.  100  C.  C.  A.  462,  177  Fed.  48,  as  to  a  person  being 
carried  on  a  work  train  to  and  from  work,  being  a  passenger  or  employee. 

Cited  in  notes  (19  L.R.A. (X.S.)  718,  on  employee  of  railroad  or  street  rail- 
way as  a  passenger  while  being  carried  to  or  from  work;  (23  L.R.A. (N.S.) 
954)  on  existence  of  relationship  where  servant  rides  to  and  from  masters 
premises  at  other  than  hours  of  actual  labor. 

Distinguished  in   ^Etna  L.  Ins.  Co.  v.  Frierson,  51  C.  C.  A.  424,  114  Fed.  66, 
holding  that  the  insured  was  a  passenger  where  he  was  drowned  by  the  wrecking 
of  a  steam  boat  which  was  carrying  an  expedition  in  search  of  gold,  the  owner 
of  the  steamer  to  receive  one  half  of  the  proceeds  of  the  trip. 
Who   are   fellow   servants. 

Cited  in  Dishon  v.  Cincinnati  N.  0.  &  T.  P.  R.  Co.  126  Fed.  198,  holding  that 
where  section  hands  were  accustomed  to  cut  trains  in  front  of  their  house 
in  order  to  save  distance  in  going  to  and  from  their  house,  and  the  deceased 
was  killed  by  the  negligence  of  the  train  hands  in  closing  the  opening,  he  was 
a  fellow  servant  of  the  train  hands  though  it  was  after  working  hours;  Mexi- 
can C.  R.  Co.  v.  Sprague,  52  C.  C.  A.  318,  114  Fed.  545,  holding  that  the  road 
master  while  riding  upon  the  engine  of  the  train,  was  a  fellow  servant  of  the 
engineer  of  the  train;  National  Fire  Proofing  Co.  v.  Andrews,  85  C.  C.  A.  526, 
158  Fed.  298;  Kinnear  Mfg.  Co.  v.  Carlisle,  82  C.  C.  A.  81,  152  Fed.  936,— holding 
that  the  foreman  and  the  servant  in  the  removal  of  a  belt  from  a  pulley  were 
fellow  servants  though  the  foreman  was  the  superior  servant;  National  Candy 
Co.  v.  Miller,  87  C.  C.  A.  207,  160  Fed.  56,  holding  that  the  operator  of  the 
candy  cutting  machine  and  the  foreman  who  had  no  authority  to  discharge 
the  servant,  and  who  furnished  the  servant  with  materials  to  be  worked  with, 
were  fellow  servants;  Illinois  C.  R.  Co.  v.  Hart,  --  L.R.A.(N.S.)  — ,  100 
C.  C.  A.  49,  176  Fed.  248,  holding  that  a  baggage  man  on  a  train  and  a  signal- 
man employed  to  repair  signals  along  the  right  of  way,  were  fellow  servants. 
Assumption  of  risk. 

Cited  in  Boggs  v.  Alabama  Consol.  Coal  &  I.  Co.  167  Ala.  257,  140  Am.  St. 
Rep.  28,  52  So.  878,  holding  that  an  employee  assumes  risk  of  injury  caused 
by  negligence  of  fellow  servant  acting  within  scope  of  employment,  except  as 
modified  by  employer's  liability  act. 

54  L.  R.  A.  700,  MASON  v.  MARINE  INS.  CO.  49  C.  C.  A.  106,  110  Fed.  452. 

Recovery    for   loss    of    prospective    earnings    of   a    ship. 

Cited  in  The  George  W.  Roby,  49  C.  C.  A.  481,  111  Fed.  615,  holding  that 
where  the  loss  is  total,  the  estimated  profits  of  a  charter  not  yet  entered  upon, 
cannot  be  recovered  in  addition  to  the  full  value  of  the  lost  vessel  and  the 
freight  pending;  The  Livingstone,  65  C.  C.  A.  610,  130  Fed.  750,  to  the  point 
that  where  underwriters  had  paid  full  amount  of  insurance,  they  were  entitled 
upon  abandonment  and  conveyance  to  them  of  the  ship  to  fund  awarded 
for  demurrage  occurring  after  collision. 
!»  nli  rotation  on  payment  for  total  loss. 

Cited  in  The  Livingstone,  122  Fed.  283,  holding  that  on  payment  of  insur- 
ance, insurer  becomes  owner  of  any  salvage  that  may  afterwards  be  realized. 

Distinguished  in  The  Livingstone,  65  C.  C.  A.  610,  130  Fed.  750,  Reversing 
122  Fed.  283,  holding  that  the  abandonment  to  the  insurers  and  a  bill  of  sale 
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to  them,  does  not  give  them  the  right  of  action  against  the  persons  responsible 

for  the  loss  of  the  ship. 

Intervention    by    persona    entitled    to    subrogation. 

Cited  in  note  (123  Am.  St.  Rep.  302)  on  intervention  by  persons  entitled  to 
subrogation. 

54  L.  R.  A.  706,  LEONARD  v.  ORIENT  INS.  CO.  48  C.  C.  A.  369,  109  Fed.  286. 

Followed  .without   discussion    in   Leonard    v.    American   Cent.    Ins.    Co.    50    C. 
C.  A.  683,  112  Fed.  1021;   Phenix  Ins.  Co.  v.  Leonard,  57  C.  C.  A.  680,  121  Fed. 
1021. 
Liability  on   policy  for  fall  of  building  dne  to  explosion. 

Cited  in  Torpedo  Top  Co.  v.  Royal  Ins.  Co.  162  111.  App.  346,  holding  that 
insurance  against  fine  was  not  terminated  by  falling  of  walls  caused  by  explo- 
sion where  fine  immediately  ensued. 

Cited  in  footnote  to  Hustace  v.  Phenix  Ins.  Co.  62  L.R.A.  651,  which  denies 
liability  on  fire  policy  for  fall  of  building  due  to  explosion  in  burning  building 
in  vicinity. 

Cited  in  notes  (32  L.R.A. (N.S.)  607,  on  fall  of  building  clause  in  fire  insur- 
ance policies;  (38  L.R.A.(N.S.)  476)  on  liability  of  insurer  for  loss  caused  by 
explosion. 

54  L.  R.  A.  708,  KING  v.  SMITH,  49  C.  C.  A.  46,  110  Fed.  95. 
Gift  of  personalty  by  transfer  to  third   party. 

Cited  in  Larimer  v.   Beardsley,   130   Iowa,  709,   107  N.  W.  935,  holding  that 
a   complete   gift   may   be   made   by   transfer   of   property   to   a   trustee   for   the 
benefit   of   the    donee. 
Review    of    findings    of    fact    by    circuit    court    of    appeals. 

Cited  in  American  Sales  Book  Co.  v.  Bullivant,  54  C.  C.  A.  287,  117  Fed. 
260,  holding  that  on  writ  of  error  from  the  circuit  court  the  findings  of  fact 
in  an  action  tried  by  the  court  without  a  jury,  are  not  reviewable,  if  there 
is  evidence  to  support  the  same;  Gilmore  v.  McBridge,  84  C.  C.  A.  274,  156 
Fed.  466,  holding  that  upon  writ  of  error,  the  findings  of  fact  of  the  circuit 
court  are  conclusive;  Phenix  Ins.  Co.  v.  Kerr,  66  L.R.A.  571,  64  C.  C.  A.  251, 
129  Fed.  724;  United  States  v.  Bishop,  60  C.  C.  A.  123,  125  Fed.  183,— holding 
that  the  only  question  open  to  review  by  the  appellate  court  are  as  to  whether 
there  is  any  evidence  in  support  of  the  court's  findings  of  fact  and  was  there 
any  error  in  its  declaration  or  application  of  the  law;  Pacific  Sheet  Metal 
Works  v.  Californian  Canneries  Co.  91  C.  C.  A.  108,  164  Fed.  983,  holding  that 
the  findings  of  fact  are  conclusive  upon  writ  of  error,  if  there  is  any  evidence 
to  support  them. 

54  L.  R.  A.  711,  PACIFIC  POSTAL  TELEG.  CABLE  CO.  v.  BANK  OF  PALO 

ALTO,  48  C.  C.  A.  413,  109  Fed.  369. 
Liability    of    telegraph    company    for    false    messages. 

Cited  in  Bank  of  Havelock  v.  Western  U.  Teleg.  Co.  4  L.R.A.(N.S.)  188,  72 
C.  C.  A.  580,  141  Fed.  531,  5  Ann.  Cas.  515,  holding  that  the  telegraph  com- 
pany was  not  liable  for  the  transmission  of  a  false  telegram  received  over  a 
telephone  for  transmission,  in  the  absence  of  facts  of  circumstances  sufficient 
to  warn  it  of  the  falsity  of  the  message. 

Cited  in  note  (65  L.R.A.  807)  on  liability  of  telegraph  company  for  trans- 
mission or  delivery  of  forged  message. 
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Distinguished  in  Western  U.  Teleg.  Co.  v.  Uvalde  Nat.  Bank,  97  Tex.  225, 
S5  L.R.A.  810,  77  S.  W.  603,  1  Ann.  Cas.  573,  holding  that  the  telegraph  com- 
pany was  not  liable  for  the  loss  of  money  through  the  delivery  of  a  forged 
ielegram  sent  by  wire  tappers,  unless  the  company  was  negligent. 

64  L.  R.  A.   718,  REDLANDS  ORANGE   GROWERS'  ASSO.   v.   GORMAN,   161 

Mo.  203,  61  S.  W.  820. 
Effect   of  delay  where   time   is  of   the   essence   of  the   contract. 

Cited  in  Frost-Trigg  Lumber  Co.  v.  Forrester,  124  Mo.  App.  306,  101   S.  W. 
164,  holding  that  where  time  was  of  the  essence  of  the  contract,  a  failure  to 
deliver  on  time  warranted  a  repudiation  of  the  contract. 
Acceptance  of  benefits  of  contract  as  waiver  of  breach. 

Cited  in  Alabama  Steel  &  Wire  Co.  v.  Symons,  110  Mo.  App.  51,  83  S.  W. 
78,  holding  that  the  acceptance  of  a  part  of  defective  nails  did  not  waive  the 
right  to  offset  the  damages  for  breach  of  contract  to  furnish  nails  according 
to  sample,  in  an  action  for  the  purchase  price;  Missouri  Bridge  &  Iron  Co.  v. 
Stewart,  134  Mo.  App.  620,  114  S.  W.  1119,  holding  that  the  mere  acceptance 
of  the  work  and  paying  for  it  will  not  waive  a  claim  for  damages  in  not  com- 
pleting the  work  within  the  time  specified. 

Cited  in  note   (35  L.R.A. (N.S.)    502)   on  acceptance  of  goods  with   knowledge 
of  breach  of  warranty  as  waiver. 
— —  As  waiver  of  right  to  damag'es  for  delay  in  delivery. 

Cited  in  Johnson  v.  North  Baltimore  Bottle  Glass  Co.  74  Kan.  769,  7  L.R.A. 
(N.S.)  1118,  88  Pac.  52,  11  Ann.  Cas.  505,  holding  that  mere  acceptance  of  the 
goods  after  the  agreed  time  of  delivery  does  not  waive  th?  right  to  damages 
for  delay;  Murmann  v.  Wissler,  116  Mo.  App.  405,  92  S.  W.  355,  holding  that 
by  acceptance  after  the  time  for  delivery  the  purchaser  does  not  waive  his 
right  to  damages  for  the  delay. 

Annotation  cited  in  Poland  Paper  Co.  v.  Foote  &  D.  Co.  118  Ga.  460,  45 
S.  E.  374,  holding  that  acceptance  of  the  goods  is  not  a  waiver  of  the  right 
to  sue  for  damages  for  delay  in  furnishing  them. 

Cited   in   note    (7   L.R.A. (N.S.)    1114)    on    acceptance   of   goods    as    waiver    of 
damages  for  delay  in  delivery. 
Warranty   as   to   time   of   delivery. 

Cited  in  Wall  v.  St.  Joseph  Artesian  Ice  &  Cold  Storage  Co.  112  Mo.  App. 
664,  87  S.  W.  574,  holding  that  where  the  plaintiff  accepted  an  order  for 
special  goods  requiring  delivery  in  a  certain  time  and  had  knowledge  that  loss 
would  follow  delay,  the  time  of  performance  was  a  condition  precedent. 

54  L.R.A.  723,  FRANTA  v.  BOEIIEMIAX  ROMAN  CATHOLIC  CENT.  UNION, 

164  Mo.  304,  86  Am.  St.  Rep.  611,  63  S.  W.  1100. 
\Vhat   is   a   religions    corporation. 

Cited  in  Baltzell  v.  Church  Home,  110  Md.  263,  73  Atl.  151,  holding  that 
because  a  corporation  is  under  the  control  of  members  of  a  certain  church, 
does  not  make  it  a  religious  corporation;  State  ex  rel.  Morris  v.  Westminster 
College,  175  Mo.  58,  74  S.  W.  990,  holding  that  a  corporation  of  a  college  in 
which  the  interests  are  under  the  control  of  a  church  synod  which  has  the 
power  of  appointing  the  successors  to  the  trustees,  is  not  a  religious  corpora- 
tion within  the  meaning  of  the  constitution. 
AVlisit  is  a  fraternal  beneficial  association. 

Cited   in   Tice  v.   Supreme  Lodge   K.   P.   123   Mo.   App.   107,   100   S.   W.   519, 
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holding  that   a   uniformed   rank   of   the   Knights    of   Pythias,    which    paid   death 

benefits,    was    a    fraternal    beneficiary    association    within    the    meaning    of    the 

statute. 

Reinstatement    in    beneficial    association. 

Cited  in  Murray  v.  Supreme  Hive,  L.  M.  112  Tenn.  679,  80  S.  W.  827,  holding 
that    in    an    action    for    reinstatement    after    a    hearing    before    the    association 
under  its  rules,  the  only  thing  which  will  be  reviewed  by  the  courts,  is  whether 
the  association  has  fairly  enforced  its  laws  and  without  oppression. 
Infringement  of  freedom  of  religions  worship. 

Cited  in  Barry  v.  Order  of  Catholic  Knights,  119  Wis.  367,  96  N.  W.  797, 
holding  that  the  provisions  of  the  constitution  and  by-laws  of  the  defendant 
society  imposing  a  religious  test  for  membership  in  such  association,  waa 
not  contrary  to  the  state  constitution  providing  for  liberty  of  conscience  or 
freedom  of  worship;  Re  Paulson,  127  Wis.  620,  5  L.R.A. (N.S.)  808,  107  N.  W. 
484,  7  Ann.  Cas.  652,  holding  that  a  condition  attached  to  a»  legacy  that  it 
should  be  paid  only  in  case  the  legatee  attended  a  certain  church  regularly, 
was  not  void  as  against  the  constitutional  provision  as  to  freedom  of  worship. 

Cited  in  footnote  to  Mazurkiewicz  v.  St.  Adelburtus  Society,  54  L.R.A.  727, 
which  upholds  validity  of  prohibition  in  by-law  against  members  being  con- 
nected with  societies  not  approved  by  particular  church. 

54  L.  R.  A.  727,  MAZURKIEWICZ  v.  ST.  ADELBURTUS  SOC.  127  Mich.  145, 

86  N.  W.  543. 
Restriction  of  freedom  of  relit;  ions  worship. 

Cited  in  Re  Paulson,  127  Wis.  620,  5  L.R.A. (N.S.)  808,  107  N.  W.  484,  7 
Ann.  Cas.  652,  holding  that  a  condition  attached  to  a  legacy  that  the  legatee 
attend  a  certain  church  regularly  for  fifteen  years  was  not  void  as  against  the 
provisions  of  the  state  constitution  as  restricting  freedom  of  religious  worship; 
Barry  v.  Order  of  Catholic  Knights,  119  Wis.  367,  96  N.  W.  797,  holding  that 
a  requirement  that  the  members  of  a  certain  fraternal  society  belong  to  a  cer- 
tain religious  denomination  was  not  contrary  to  the  state  constitution  as  re- 
stricting freedom  of  religious  worship. 

Cited    in    footnote   to   Franta    v.    Bohemian   Roman    Catholic    Central    Union, 
54  L.R.A.   723,   which  holds   constitutional  provision  as  to   freedom   of   worship 
not  violated  by   limiting  privileges   of  mutual  benefit   societies   to  members   of 
specified  religious   denominations. 
Expulsion   of  members   of   benefit   society. 

Cited  in  Murray  v.  Supreme  Hive,  L.  M.  112  Tenn.  679,  80  S.  W.  827,  holding 
that  where  expelled  member  of  benefit  association-  brings  suit  to  be  reinstated, 
only  question  to  be  considered  is  whether  laws  of  society  were  enforced  fairly 
and  without  oppression. 

Cited  in  footnote  to  Del  Ponte  v.  Societa  Italiana  di  Marconi,  70  L.R.A. 
188,  which  upholds  by-law  of  benefit  society  providing  for  expulsion  of  mem- 
bers for  defaming  members  of  directing  council  or  any  member  for  reasons 
connected  with  society  causing  dissentions  and  disorders  in  society. 

54  L.  R.  A.  731,  GRAY  v.  H.  M.  LOUD  &  SONS  LUMBER  CO.  128  MICH.  427, 
87  N.  W.  376. 

54  L.  R.  A.  736,  MATHEWS  v.  BOARD  OF  EDUCATION,   127  Mich.  530,  86 

N.  W.  1036. 
Compulsory    vaccinatl.on. 

Cited   in  footnotes  to  Freemen  v.  Zimmerman,   58   L.R.A.   78,  which   sustains 
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regulation,  in  cases  of  emergency,  for  vaccination  as  condition  to  admission  to 
school;  Com.  v.  Pear,  67  L.R.A.  935,  which  sustains  power  of  legislature  to  au- 
thorize health,  authorities  of  municipality  to  require  under  penalty  all  citizens 
to  be  vaccinated  when  considered  necessary  for  the  public  health;  Re  Viemeister, 
70  L.R.A.  796,  which  upholds  statute  requiring  vaccination  as  proper  requisite 
to  attendance  at  public  school. 

Cited  in  note   (17  L.R.A.(N.S.)   712)    on  compulsory  vaccination. 

Distinguished  in  Com.  v.  Pear,  183  Mass.  245,  67  L.R.A.  939,  66  N.  E.  719, 
holding  that  a  statute  which  authorized  the  board  of  health  of  any  city  or 
town  to  require  all  persons  over  the  age  of  twenty-one  years,  to  be  vaccinated 
during  an  epidemic  of  small  pox,  and  required  the  board  to  furnish  free  vac- 
cination, was  valid. 

54  L.  R.  A.  739,  McGANNON  v.  MICHIGAN  MILLERS'  MUT.  F.  INS.  CO.  127 

Mich.  636,  89  Am.  St.  Rep.  501,  87  N.  W.  61. 
Breach    of    conditions    of    policy    as    avoiding:    same. 

Cited  in  McGammon  v.  Millers'  Nat.  Ins.  Co.  171  Mo.  153,  94  Am.  St.  Rep. 
778,  71  S.  W.  160,  holding  in  another  action  growing  out  of  same  loss  on  similar 
policy  that  temporary  absence  of  watchman  whom  insured  agreed  to  keep 
on  premises;  Port  Blakely  Mill  Co.  v.  Springfield,  F.  &  M.  Ins.  Co.  59  Wash. 
520,  28  L.R.A.(N.S.)  603,  140  Am.  St.  Rep.  863,  110  Pac.  36,  holding  that  war- 
ranty in  policy  that  automatic  sprinkler  system  shall  be  maintained  is  not 
broken  by  temporary  disconnection  of  system  for  purpose  of  making  exten- 
sions to  it;  Benham  v.  Farmers'  Mut.  F.  Ins.  Co.  165  Mich.  412,  —  L.R.A.(N.S.) 
—  ,  131  N.  W.  87,  Ann.  Cas.  1912C,  983,  to  the  point  that  statute  relating  to 
breach  of  warranty  in  fire  insurance  policy  is  not  applicable  to  misrepresenta- 
tions in  application. 

Cited  in  footnote  to  Nichols  v.  Mutual  L.  Ins.  Co.  62  L.R.A.  657,  which  holds 
right  to  extend,  not  given  by  provision  in  statute  against  forfeiture  for  non- 
payment of  premiums. 

Cited  in  note  (34  L.R.A.  (N.S.)  564)  on  absence  of  watchman  without  in- 
sured's  knowledge  as  defense. 

54  L.  R.  A.  746,  HOFFMAN  v.  MICHIGAN   HOME  &  HOSPITAL  ASSO.   128 

Mich.  323,  87  N.  W.  265. 
When   insured  is  entitled  to  sick:  benefits. 

Cited  in  Ramsey  v.  General  Acci.  F.  &  L.  Ins.  Co.  160  Mo.  App.  242,  142  S. 
W.  763,  holding  that  policy  of  health  insurance  should  not  be  construed  to 
mean  that  insured  should  be  within  walls  of  house  all  time  of  sickness,  in  order 
to  recover  amount  of  policy;  Breil  v.  Claus  Groth  Plattdutschen  Vereen,  84 
Neb.  157,  23  L.R.A. (N.S.)  362,  120  N.  W.  905,  18  Ann.  Cas.  1110,  holding  that 
the  plaintiff  was  entitled  to  recover  sick  benefits  as  being  confined  to  his 
house,  though  he  may  have  been  able  to  go  into  his  yarrl,  or  make  trips  to 
his  doctor's  but  was  unable  to  attend  to  his  business. 

Cited  in  note  (23  L.R.A. (N.S.)  359,  360,  361)  on  construction  and  effect 
of  condition  that  assured  must  be  confined  to  house. 

Distinguished  in  Shirts  v.  Phoenix  Acci.  &  Sick  Ben.  Asso.  135  Mich.  443, 
97  N.  W.  966,  holding  that  under  a  policy  allowing  sick  benefit  only  when  he 
should  be  "confined  to  his  house  or  bed"  and  be  wholly  incapacitated  from 
transacting  any  and  every  kind  of  work  or  business  pertaining  to  his  business, 
he  was  not  entitled  to  benefits  after  he  was  able  to  go  to  his  store  for  a  few 
hours  each  day;  Cooper  v.  Phoenix  Acci.  &  Sick  Ben.  Asso.  141  Mich.  482,  104 
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X.  \V.  734,  holding  that  under  a  policy  providing  for  the  allowance  of  sick  bene- 
fits  where   the   insured   was  "necessarily,  entirely,   and  continuously   confined   to 
liiy  house  and  subject  to  the  calls  of  a  registered  physician."  the  plaintiff  was 
not   entitled  to  benefits  where  he  was  not   necessarily  confined   to   his   house. 
Waiver    of    sufficiency    of    proof*    of    loss. 

Cited  in  Lessnau  v.  Catholic  Order  of  Foresters.  163  Mich.  119.  128  X.  W. 
201,  holding  that  insurer  cannot  question  sufficiency  of  proof  of  loss  where 
pleadings  denied  liability  upon  other  grounds. 

:>4   L.   R.   A.    74!).    DAVIS   v.    WILLIAMS.    130    Ala.    530,    89    Am.   St.    Hep.    55, 

30  So.  488. 
When    the    relationship    of    landlord    and    tenant    exists. 

Cited  in  Mead  v.  Owen.  80  Vt.  280.  12  L.R.A. (X.S.)  657,  67  Atl.  722,  13 
Ann.  Cas.  231.  holding  that  where  the  defendant  occupied  a  house  on  the  farm 
under  a  contract  with  the  owner  whereby  the  defendant  was  to  carry  on  the 
farm,  each  to  furnish  certain  things  therefor  according  to  the  contract,  the  re- 
lation of  landlord  and  tenant  did  not  exist  between  them. 

Cited  in  note  (4  L.R.A.(X.S.)  713)  on  occupation  of  premises  as  a  servant  and 
as  a  tenant. 
Estoppel  of  tenant  to  deny  landlord's  title. 

Cited  in  Sadler  v.  Jefferson,  143  Ala.  674,  39  So.  380.  holding  that  the  estop- 
pel of  the  tenant  applies  only  to  the  title  of  the  landlord  at  the  inception  of 
the  tenancy  and  does  not  apply  where  such  title  has  expired  or  been  extinguished 
by  his  own  act  or  by  operation  of  law;  Duncan  v.  Guy,  159  Ala.  527,  49  So. 
229,  holding  that  a  tenant  could  not  set  up  an  outstanding  title  which  he  had 
purchased,  as  against  his  landlord,  without  first  surrendering  possession  to  the 
latter;  Bettis  v.  McXider,  137  Ala.  593,  97  Am.  St.  Rep.  59,  34  So.  813,  holding 
that  the  tenant  may  always  show  that,  since  the  inception  of  the  lease,  the  title 
of  the  landlord  has  been  extinguished  or  has  passed  from  him  by  his  own  act 
or  by  operation  of  law,  and  therefore,  a  widow  may  sue  for  the  rent  of  land 
leased  by  the  administrator  which  has  been  assigned  to  her  as  dower. 

Cited   in   note    (120   Am.   St.   Rep.   57-59,   61,   66)    on   estoppel   of   tenant   to 
deny  landlord's  title. 
Interest    in    land    ander    contract    for    the    sale    thereof. 

Cited  in  Miller  v.  Shellmrn,  15  N.  D.  186,  ]07  X.  W.  51,  holding  that,  by  a 
written  contract  for  the  sale  of  land  the  vendee  acquires  no  title  to  the  land  or 
any  interest  therein,  and  may  rescind  the  contract  without  a  reconveyance, 
in  proper  cases. 

54  L.  R.  A.  752,  BIRMINGHAM  R.  &  ELECTRIC  CO.  v.  BA1RD,  330  Ala.  334, 

89  Am.  St.  Rep.  43,  30  So.  456. 
Duty   of   carrier   to   protect    passenger. 

Approved  in  Birmingham  R.  Light  &  P.  Co.  v.  Parker.  161  Ala.  250,  50  So. 
~>5.  holding  that  it  is  the  duty  of  a  carrier  toward  a  female  passenger  to  pro 
tect  her  against  obscenity,  immodest  conduct,  or  wanton  approach. 

Cited  in  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  212,  30  L.R.A.(X.S.) 
631.  140  Am.  St.  Rep.  470,  127  N.  W.  926,  to  the  point  that  liability  for  injury 
may  attach  by  virtue  of  relationship  existing  between  person  complaining  and 
person  sought  to  be  charged;  Birmingham  R.  &  Electric  Co.  v.  Mason,  137 
Ala.  345,  34  So.  207,  holding  that  common  carriers  owe  a  duty  to  passengers 
to  use  reasonable  means  to  protect  them  from  insult  and  personal  violence, 
uhcthcr  from  a  stranger,  employee,  or  another  passenger;  Culberson  v.  Em- 
L.  U.  A.  An.  Vol.  VI.— ]1. 
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pire  Coal  Co.  156  Ala.  421,  47  So.  237,  holding  that  the  averment  that  "such 
negligence  on  the  part  of  the  servants  resulted  in  the  injuries  of  the  plaintiff" 
was  sufficient  as  alleging  that  the  injuries  resulted  from  the  failure  of  the 
carrier's  servants  to  protect  the  plaintiff  as  a  passenger;  Taillon  v.  Mears,  29 
Mont.  173,  74  Pac.  421,  1  Ann.  Gas.  613.  holding  that  a  carrier  is  not  an  insurer 
of  its  passengers  but  must  use  the  utmost  degree  of  care  to  insure  their  safe 
carriage;  Norfolk  &  W.  R.  Co.  v.  Birchfield,  105  Va.  822,  54  S.  E.  879,  holding 
the  carrier  liable  for  the  assault  by  a  fellow-passenger  where  the  conductor  failed 
to  intervene  where  he  had  knowledge  of  the  altercation  in  time  to  do  so. 

Cited  in  note  (40  L.R.A. (N.S.)  1007,  1051,  1056,  1068,  1073,  1077,  1083.  on 
liability  of  carrier  for  wilful  torts  of  servants  to  passengers. 

Distinguished  in  Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  578,  9  L.R.A. (N.S.)  931, 
124  Am.  St.  Rep.  90,  43  So.  210,  holding  that  a  corporation  was  not  liable  for 
the  slander  by  its  agents  where  it  did  not  authorize  or  ratify  the  same;  Birming- 
ham R.  Light  &  P.  Co.  v.  Moore,  151  Ala.  332,  43  So.  841,  holding  that  the 
negligent  premature  starting  of  a  car  did  not  present  a  case  of  individual  negli- 
gence as  distinguished  from  corporate  negligence,  and  a  general  charge  was  prop- 
erly refused. 

—  Liability  for  assault  by  conductor. 

Cited  in  Hayne  v.  Union  Street  R.  Co.  189  Mass.  554,  3  L.R.A. (N.S.)  608,  109 
Am.  St.  Rep.  655,  76  N.  E.  219,  holding  that  the  carrier  was  liable  for  injuries  to 
a  passenger  by  an  object  thrown  from  a  moving  car  by  the  conductor  at  the  con- 
ductor of  the  car  upon  which  the  passenger  was  riding:  Alabama  City,  G.  &  A.  R. 
Co.  v.  Sampley,  169  Ala.  376,  53  So.  142,  holding  that  railroad  is  liable  for  as- 
sault by  conductor  upon  passenger  unless  acts  of  passenger  justifying  assault 
is  shown;  Greb  v.  Pennsylvania  R.  Co.  41  Pa.  Super.  Ct.  68,  holding  that 
railroad  is  not  liable  for  assault  upon  passenger  by  conductor  and  baggage  master 
who  pursued  him  after  he  alighted  from  train  and  was  proceeding  along  station 
platform. 

Cited  in  footnote  to  McXamara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486,  which 
holds  exemplary  damages  against  street  car  company  justified  by  conductor's 
intentional  and  unjustified  kicking  of  boy  attempting  to  board  car. 

—  Justification    of    assault    by    carrier's    servant. 

Cited  in  Birmingham  R.  Light  &  P.  Co,  v.  Mullen,  138  Ala.  623,  35  So.  701, 
sustaining  an  instruction  that  abusive  language  or  opprobrious  epithets  alone 
never  justify  an  assault  by  a  conductor  of  a  train  upon  a  passenger;  Mason  v. 
Nashville,  C.  &  St.  L.  R.  Co.  135  Ga.  758,  33  L.R.A. (N.S.)  290,  70  S.  E.  225, 
holding  that  words  and  conduct  of  passenger  only  sufficient  to  arouse  anger  of 
conductor,  but  not  sufficient  to  justify  assault  will  not  free  company  from  liability 
for  assault. 
Itiu'lit  of  conductor  to  use  force  toward  passengrer. 

Cited  in  Birmingham  R.  &  Electric  Co.  v.  Mason,  144  Ala.  390,  39  So.  590,  6 
Ann.  Cas.  929,  holding  correct  an  instruction  to  the  effect  that  the  conductor  may 
use  force  to  keep  a  passenger  from  entering  a  car  reserved  for  colored  passengers 
if  force  was  necessary,  but  he  could  not  use  more  force  than  was  necessary. 
Acting   «  i  l  h  i  ii   scope  of  employment. 

Cited  in  Southern  R.  Co.  v.  Nelson,  148  Ala.  89,  41  So.  1006,  holding  that  the 
relationship  of  passenger  and  carrier  being  alleged,  it  is  not  necessary  to  allege 
that  the  conductor  was  acting  within  the  scope  of  his  authority  at  the  time  he 
made  the  assault  upon  the  passenger. 

Cited  in  note  (4  L.R.A. (N.S.)  493),  on  liability  for  malicious  servant's  act 
beyond  scope  of  employment  when  master  owes  special  duty  to  party  injured. 
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Excessive    damag-es    for   assault. 

Cited  in  McNamara  v.  St.  Louis  Transit  Co.  182  Mo.  G86,  66  L.R.A.  490,  81 
S.  W.  880,  holding  that  a  verdict  of  t\vo  hundred  fifty  dollars  actual  damages 
and  seven  hundred  fifty  dollars  punitive  damages  for  an  assault  by  the  conductor 
upon  a  messenger  boy,  was  not  excessive;  Nichols  v.  Camden  Interstate  R.  Co. 
62  W.  Va.  415,  59  S.  E.  968,  holding  a  verdict  of  $2,500  as  damages  for  an 
assault  by  a  fellow  passenger  where  the  conductor  was  negligent  in  failing  to 
protect  the  passenger,  was  not  excessive;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor, 
84  Ark.  51  (dissenting  opinion),  on  the  recovery  of  damages  for  mental  suffering 
resulting  from  abuse  by  station  agent. 

54  L.  R.  A.  758,  TYLER  v.  ASPINWALL,  73  Conn.  493,  47  Atl.  755. 

'Who  other  than  parties  may  maintain  proceeding:*  to  set  aside  judgment. 

Annotation  cited  in  Leslie  v.  Gibson,  80  Kan.  509,  26  L.R.A.  (N.S.)  1067,  133 
Am.  St.  Rep.  219,  103  Pac.  115,  holding  that  a  person  whose  interest  in  real 
estate  has  been  barred  by  a  judgment  quieting  title  rendered  in  an  action  to 
which  he  was  not  a  party,  wherein  service  was  by  publication,  has  the  same  right 
to  have  judgment  opened  and  to  present  his  defense  as  the  party  from  whom  he 
obtained  such  interest. 

Cited  in  footnote  to  Winchell  v.  Sanger,  66  L.R.A.  935,  which  holds  legatees 
of  distributee  of  intestate  entitled  to  new  trial  of  action  of  which  they  had  no 
notice  to  establish  a  claim  against  the  intestate  estate  for  payment  of  which  their 
legacies  will  be  required. 

Cited  in  note  (125  Am.  St.  Rep.  242)  on  attack  on  decree  of  divorce  after 
death  of  one  of  parties. 

Distinguished  in  Wood  v.  Wood,  136  Iowa,  132,  12  L.R.A. (N.S.)   893,  125  Am. 
St.  Rep.  223,  113  N.  W.  492,  holding  that  the  heirs  or  the  administrator  of  a 
party  may  prosecute  the  application  for  the  vacation  or  modification  of  a  judg- 
ment for  divorce,  or  for  a  new  trial. 
Power   of   court    over   its   recorded   judgments. 

Cited  in  Goldreyer  v.  Cronan,  76  Conn.  116,  55  Atl.  594,  holding  that  the 
court  had  not  power  at  a  succeeding  term,  to  correct  a  judicial  mistake  in 
ordering  judgment,  such  as  the  failure  to  allow  proper  interest;  O'Dell  v.  Cow  lea, 
76  Conn.  294,  56  Atl.  519,  holding  that  after  a  judgment  of  discontinuance  ren- 
dered at  a  regular  term,  the  court  at  a  subsequent  term  had  no  power  to  restore 
the  cause  to  the  docket  upon  oral  motion  without  notice  to  the  other  party: 
Sullivan  County  R.  Co.  v.  Connecticut  River  Lumber  Co.  76  Conn.  470,  57  Atl. 
287,  holding  that  a  judgment  which  has  been  fraudulently  obtained  or  improvi- 
dently  entered,  and  in  equity  and  good  conscience  no  claim  should  be  made  under 
it,  it  may  be  set  aside  at  a  subsequent  term  upon  application  by  the  party 
aggrieved  or  interested,  upon  notice  to  all  parties  to  the  suit,  and  the  remedy  is 
not  confined  to  the  parties  to  the  suit;  Jarvis  v.  Martin,  77  Conn.  20,  58  Atl.  15, 
holding  that  a  judgment  striking  the  cause  from  the  docket  for  failure  of  the 
plaintiff  to  appear,  cannot  be  changed  and  the  cause  restored  to  the  docket  at  a 
subsequent  term;  Dunn's  Appeal,  81  Conn.  133,  70  Atl.  703,  holding  that  the 
probate  could  amend  the  record  of  proceeding  to  make  it  appear  that  the 
proper  bond  had  been  ordered  and  filed,  and  that  the  proper  finding  of  the 
m'rosity  for  the  sale  by  the  guardian,  had  been  made. 

54  L.  R.  A.  7(5!),  SMITH  v.  CAPITAL  GAS  CO.  132  Cal.  209,  64  Pac.  258. 
Discrimination    '•>    liffht   company. 

Cited  in  footnotes  to  Indiana  Natural  &  Illuminating  Gas  Co.  v.  State  ex  rcl. 
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Ball,  57  L.R.A.  701,  which  denies  right  of  natural  gas  company  to  discriminate 
against  single  consumer  by  enforcing  a  meter  rate  instead  of  a  flat  rate  against 
him;  Snell  v.  Clinton  Electric  L.  H.  &  P.  Co.  58  L.R.A.  284,  which  denies  right  to 
require  as  condition  of  furnishing  electricity  to  building  wired  by  third  person, 
payment  for  transformer  furnished  free  for  buildings  wired  by  company. 

.14  L.  R.  A.  771,  VAN  HARLINGEN  v.  DOYLE,  134  Cal.  5,3,  66  Pac.  44. 
Class    legislation. 

Cited  in  Los  Angeles  v.  Lankershim,  160  Cal.  802,  118  Pac.  215,  holding  that 
ordinance  requiring  payment  of  license  fee  by  persons  maintaining  or  conducting 
office  buildings  containing  more  than  30  rooms  is  unconstitutional;  Shaw  v.  Mar- 
shallton,  131  Iowa,  151,  10  L.R.A.  (N.S.)  836,  104  X.  W.  1121,  9  Ann.  Cas.  1030 
(dissenting  opinion),  on  the  validity  of  legislative  classifications. 

Distinguished    in    Ex    parte   King,    157    Cal.    167,    106    Pac.    578,    holding   that 
requirement  of  act  that  liquor  saloon  or  store  shall  have  been  established  at  least 
six  months  "prior  to  establishment  of  such  camp  or  assembly  of  men''  in  order 
to  be  considered  permanently  established,   is  constitutional. 
Separability    of    void    portiouM    of    statute. 

Distinguished  in  Dodge  v.  Kings  County,  150  Cal.  98,  88  Pac.  266,  holding 
that  the  court  could  not  separate  the  order  of  the  board  fixing  the  rate  to  be 
paid  for  publishing  the  delinquent  tax  list,  from  the  order  designating  the  paper 
to  publish  the  same,  and  enforce  the  regular  rates  for  publication. 

54  L.  R.   A.  774,   TAUSS1G   v.   BODE,   134   Cal.  260,   86   Am.   St.   Rep.   250,  66 

Pac.  259. 
'HIM-    required    of    a    bailee    for   bire. 

Cited  in  Dieterle  v.  Bekin,  143  Cal.  688,  77  Pac.  664,  holding  that  a  contract 
with  a  bailee  against  liability  for  loss  by  fire,  does  not  excuse  the  bailee  from 
the  exercise  of  ordinary  care  to  protect  the  property  from  fire:  Carley  v.  Offutt, 
136  Ky.  216,  26  L.R.A. (N.S.)  1116,  136  Am.  St.  Rep.  207,  124  S.  W.  280,  holding 
that  warehousemen  are  bound  to  exercise  ordinary  care  to  protect  the  property 
committed  to  them  and  are  not  responsible  for  an  injury  to  property,  which  could 
not  be  guarded  against  by  ordinary  care;  Patterson  v.  Wenatchee  Canning  Co. 
59  Wash.  559,  110  Pac.  379,  holding  that  recovery  cannot  be  had  from  warehouse- 
man for  failure  to  keep  meat  in  refrigerator  at  proper  temperature  where  loss 
was  caused  by  plaintiff's  negligence. 

Cited  in  note  (136  Am.  St.  Rep.  229,  246)  on  duty  of  warehousemen  in  care 
of  property. 

54  L.  R.  A.  779,  EX  PARTE  McCLAIN,  134  Cal.  110,  86  Am.  St.  Rep.  243,  66 

Pac.  69. 
Constitutionality  of   municipal   ordinances  interfering    with    state   policy. 

Cited  in  Re  Ah  Cheung,  136  Cal.  680,  69  Pac.  492,  holding  that  an  ordinance 
making  it  unlawful  to  exhibit  in  any  barred  or  barricaded  room  which  was  diOiruIl 
of  access  by  the  police,  any  cards,  dice,  dominoes,  etc.,  when  three  or  more 
persons  were  present  therein,  was  not  unconstitutional  as  an  interference  with 
the  state  policy;  Re  Ackerman,  6  Cal.  App.  10,  91  Pac.  429,  sustaining  an  ordi- 
nance imposing  a  license  tax  upon  dogs;  Re  Yun  Quong,  159  Cal.  512.  114  Pac. 
835,  Ann.  Cas.  1912  C,  969,  holding  that  statute  which  permits  use  of  opium 
under  all  proper  circumstances,  while  otherwise  prohibiting  its  possession  is 
constitutional. 
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54  L.  R.  A.  780,  STATE  v.  YAXZ,  74  Conn.  177,  92  Am.  St.  Rep.  20,5.   50  Att. 

37. 
Declarations  part  of  res  jjjestae. 

Cited  in  footnote  to  Sample  v.  Consolidated  Light  &  R.  Co.  57  L.R.A.  186,  which 
holds  admissible,  declarations  of  motorman  as  to  cause  of  accident  while  car  still 
on  body  of  injured  child. 
Homicide    to    prevent    adultery. 

Cited  in  note   (132  Am.  St.  Rep.  694,  695)    on  assault  or  homicide  to  prevent 
adultery. 
Controlling'   force   of   later   instructions. 

Cited  in  State  v.  Gallivan,  75  Conn.  334,  96  Am.  St.  Rep.  203,  53  Atl.  731, 
holding  that  jury  may  naturally  regard  later  instruction  so  far  as  it  stated  dif- 
ferent rule  from  earlier  part  of  charge,  as  qualifying  and  altering  earlier  part. 

54  L.  R.  A.  785,  SIFERS  v.  JOHNSON,  7  Idaho,  798,  97  Am.  St.  Rep.  271,  65 
Pac.  709. 

Followed  without  discussion  in  Walling  v.  Bown,  9  Idaho,  185,  72  Pac.  960. 
Police   power  as  to   live  stock. 

Cited  in  Plumas  County  v.  Wheeler,  149  Cal.  765,  87  Pac.  909,  holding  that  a 
county  ordinance  prohibiting  the  bringing  into  the  county  of  any  infected  lamb 
or  sheep,  or  the  grazing  of  sheep  upon  public  highways  or  trails,  or  the  dipping 
thereof  near  any  highway,  and  imposing  a  license  fee,  was  a  valid  exercise  of 
the  police  power;  Reser  v.  Umatilla  County,  48  Or.  329,  120  Am.  St.  Rep.  815, 
86  Pac.  595,  holding  it  a  proper  exercise  of  the  state's  police  power  to  prohibit 
stock  running  at  large. 
Regulation  of  sheep  grazing:. 

Approved  in  Walling  v.  Bown,  9  Idaho,  743,  76  Pac.  318,  2 'Ann.  Cas.  720; 
Spencer  v.  Morgan,  10  Idaho,  545,  79  Pac.  459 ;  Sweet  v.  Ballentyne,  8  Idaho,  434, 
69  Pac.  995, — holding  that  a  statute  prohibiting  the  grazing  and  herding  of  sheep 
within  two  miles  of  inhabited  dwellings  is  a  valid  exercise  of  the  police  power. 

Cited  in  Bacon  v.  Walker,  204  U.  S.  317,  51  L.  ed.  502,  27  Sup.  Ct.  Rep.  289,  Af- 
firming 11  Idaho,  129,  114  Am.  St.  Rep.  262,  81  Pac.  155,  holding  constitutional 
the  state  statute  prohibiting  the  grazing  or  herding  of  sheep  within  two  miles  of 
any  inhabited  dwelling. 
Application    of    sheep   grazing    statute. 

Cited  in  Risse  v.  Collins,  12  Idaho,  693,  87  Pac.  1006,  holding  that  the  statute 
giving  the  right  of  action  for  trespass  for  grazing  of  sheep  within  two  miles  ot 
the  plaintiff's  dwelling  house,  gives  the  right  to  a  settler  who  has  the  absolute 
title  to  the  land  and  the  dwelling. 

54  L.  R.  A.  787,  INDIANAPOLIS  UNION  R.  CO.  v.  HOULIHAN,  157  Ind.  494, 

60  N.  E.  943. 
Sufficiency    of    statement    of    complaint    in    transcript. 

Distinguished   in  Dederick  v.  Baumgartner,  46  Ind.   App.  404,  92  N.   E.   663, 
holding  that  transcript  showing  filing  of  complaint  and  setting  it  out  and  also 
showing  filing  of  amended  complaint  but  failing  to  set  it  ovit,  is  fatal  to  appeal 
taken. 
Railroad  employer's  liability  acts. 

Cited  in  Boggs  v.  Alabama  Consol.  Coal  &  I.  Co.  167  Ala.  262,  140  Am.  St.  Rep. 
28,  52  So.  878,  holding  that  employees  engaged  in  or  about  railroad  are  fellow 
servants  with  those  operating  signals,  locomotives,  trains,  etc.,  and  are  within 
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purview  of  employer's  liability  act;  Alabama  Steel  &  Wire  Co.  v.  Griffin,  149 
Ala.  435,  42  So.  1034,  holding  that  the  employer's  liability  act  making  the 
employer  liable  for  injuries  to  an  employee  caused  by  the  negligence  of  an 
employee  having  control  of  any  engine  or  train,  is  for  the  benefit  of  those  employed 
in  and  about  a  railroad;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Bergschicker,  102  Ind. 
114,  69  N.  E.  1000,  holding  the  railroad  company  liable  for  the  injuries  to  a  fire- 
man caused  by  the  negligence  of  the  engineer  in  allowing  the  train  to  move  after 
the  fireman  had  indicated  where  it  should  stop  for  the  purpose  of  taking  coal; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  163  Ind.  259,  71  N.  E.  218,  hold- 
ing that  the  liability  act  in  providing  that  the  plaintiff  sha!l  be  in  the  exercise 
of  due  care,  is  the  same  as  requiring  that  he  was  not  guilty  of  contributory  neg- 
ligence; Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  168  Ind.  449,  78  N.  E. 
1033,  holding  that  a  passenger  engineer  who  was  standing  between  two  tracks 
waiting  to  take  charge  of  his  engine  when  it  should  be  brought  down  and  con- 
nected with  its  train,  was  in  the  defendant's  employ  within  the  meaning  of  the 
employer's  liability  act;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Collins,  168  Ind. 
481,  80  N.  E.  415,  holding  that  a  conductor  of  a  train  has  a  right  of  action  under 
the  statute  for  injuries  received  through  the  negligence  of  the  engineer  upon 
the  train,  though  by  the  rules  of  the  railroad  the  conductor  is  usually  the  su- 
perior servant. 

Cited  in  footnote  to  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  59  L.R.A.  792,  which 
denies  liability  of  railroad  company  for  injuries  to  section   hand  thrown  from 
hand   car   by   brakeman's   application   of   brakes   without   warning   on   foreman's 
signal. 
—  Constitutionality. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Melton,  127  Ky.  286,  105  S.  W.  366;  Indian- 
apolis Traction  &  Terminal  Co.  v.  Kinney,  171  Ind.  616,  23  L.R.A.  (N.S.)  714,  85 
X.  E.  954;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  168  Ind.  462,  78 
N.  E.  1033, — holding  that  the  statute  making  a  railroad  company  liable  for  in- 
juries to  employees  through  the  negligence  of  other  employees,  is  valid  and  not 
an  unreasonable  classification  as  to  corporations  and  private  parties  operating 
railroads;  Terre  Haute  &  I.  R.  Co.  v.  Rittenhouse,  28  Ind.  App.  636,  62  N.  E. 
295,  on  the  constitutionality  of  the  employer's  liability  act;  Chicago,  M.  &  St.  P. 
R.  Co.  v.  Westby,  47  L.R.A. (N.S.)  97,  102  C.  C.  A.  65,  178  Fed.  628,  holding  an 
employer's  liability  act  unconstitutional,  where  it  placed  employees  of  common 
carriers  in  a  class  by  themselves,  and  imposed  liabilities  not  imposed  upon  the 
general  class  of  employers. 

Cited  in  footnotes  to  Callahan  v.  St.  Louis  Merchants'  Terminal  R.  Co.  60 
L.R.A.  249,  which  upholds  statute  making  railroad  company  liable  for  injuries 
to  servant  through  negligence  of  fellow  servants;  Kane  v.  Erie  R.  Co.  68  L.R.A. 
788,  which  sustains  statute  making  employees  having  charge  of  others  superior 
servants  as  to  them  and  also  as  to  employees  in  other  departments  of  service. 

Cited  in  note  (12  L.R.A.  (N.S. )   1041)   on  validity  of  statute  abrogating  fellow- 
servant  rule. 
'Who  are  vice-principals. 

Cited  in  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  159  Ind.  86,  59  L.R.A.  793,  64  N.  E. 
605,  holding  that  a  section  foreman  while  on  a  hand  car  transporting  his  men 
to  the  place  of  their  work,  is  not  a  vice-principal  in  giving  an  order  to  stop  the 
hand  car. 
Sufficiency   of   allegations  as   to   negligence. 

Cited  in  Indianapolis  Street  R.  Co.  v.  Schmidt,  163  Ind.  364,  71  N.  E.  201, 
holding  that  an  allegation  of  the  complaint  in  an  action  against  a  street  railway 
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company  for  injuries  to  a  passenger,  that  the  defendant  negligently  ran  its  car 
at  a  dangerously  high  rate  of  speed  into  a  switch,  off  the  track,  and  into  a  pole, 
throwing  plaintiff  to  the  floor  was  sufficient  as  an  allegation  of  proximate  cause; 
Southern  Indiana  R.  Co.  v.  Fine,  1G3  Ind.  621,  72  X.  E.  589,  holding  a  complaint 
sufficient  in  an  action  under  the  employer's  liability  act,  which  alleged  that  the 
conductor  having  knowledge  of  the  plaintiff's  position  and  knowing  that  to  move 
the  train  would  place  him  in  a  dangerous  position,  suddenly  ordered  the  engineer 
to  move  the  train,  without  notice  to  the  plaintiff;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  v.  Collins,  163  Ind.  571,  71  N.  E.  661,  holding  that  it  was  not  necessary  in 
an  action  under  the  statute  for  negligence  to  allege-  that  the  plaintiff  was  in  the 
exercise  of  due  care,  but  contributory  negligence  is  a  defense  to  be  pleaded  as 
such;  Chicago,  I.  &  L.  R.  Co.  v.  Williams,  168  Ind.  282,  79  N.  E.  442,  holding 
that  in  an  action  under  the  railroad  employer's  liability  act  it  was  necessary  to 
allege  only  that  the  brakeman  was  injured  by  the  negligence  of  the  conductor  who 
was  in  the  employ  of  the  defendant  company,  and  in  control  of  the  train,  and  the 
plaintiff  was  in  the  line  of  his  duty  and  in  the  exercise  of  due  care;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  v.  Ross,  169  Ind.  10,  80  N.  E.  845,  holding  allegations  that 
the  plaintiff  was  a  switchman  in  the  employ  of  a  railroad  company  and  that  he 
was  injured  while  in  such  employ  in  the  exercise  of  due  care,  by  the  negligence 
of  a  certain  co-employee  who  was  in  charge  of  the  defendant's  train  and  acting 
within  the  scope  of  his  duties,  was  sufficient;  New  Castle  v.  Grubbs,  171  Ind. 
493,  86  N.  E.  757,  holding  that  allegation  that  the  accident  was  not  brought 
about  by  the  contributory  negligence  of  the  plaintiff,  and  that  his  injuries  were 
solely  due  to  the  negligence  of  the  defendant  in  certain  acts  of  omission,  is 
sufficient  though  it  does  not  allege  that  the  accident  was  not  caused  by  the 
acts  of  a  third  party;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Scott,  29  Ind.  App. 
529,  64  N.  E.  896,  holding  that  the  allegation  of  negligence  "as  aforesaid"  was 
sufficient  where  the  negligence  before  alleged  was  such  as  would  support  the 
paragraph;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Patterson,  37  Ind.  App.  622, 
75  N.  E.  857,  holding  that  an  averment  that  had  the  windows  of  the  cab  been 
in  condition  to  use,  the  engineer  in  receiving  signals  from  the  conductor,  would 
have  used  the  windows,  and  thus  have  been  taken  away  from  the  danger  of 
the  bursting  steam  gauge,  was  sufficient;  Chicago,  I.  &  L.  R.  Co.  v.  Cobler,  39 
Ind.  App.  508,  80  N.  E.  162,  holding  that  an  allegation  that  the  injuries  to  the 
employee  were  caused  by  the  negligence  of  an  engineer  in  charge  of  the  defend- 
ant's train,  in  running  it  into  one  of  the  defendant's  passenger  cars,  was  sufficient; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Voght,  26  Ind.  App.  6?0,  60. N.  E.  797  (dissenting 
opinion),  on  sufficiency  of  allegation  that  servants  of  corporation  did  act,  imputed 
to  it  as  negligence;  Kelly  v.  Northern  P.  R.  Co.  35  Mont.  251,  88  Pac.  1009, 
holding  that  an  allegation  that  the  defendant  company  so  carelessly  and  negli- 
gently managed,  operated,  and  ran  said  string  of  cars,  was  not  sufficient  to  admit 
proof  of  the  negligence  of  the  engineer. 
Class  legislation. 

Cited  in  Strange  v.  Grant  County,  173  Ind.  650,  91  N.  E.  242,  holding  that 
statute  providing  for  highway  improvement  petition  in  any  township  including 
city  of  less  than  30.000  inhabitants  is  not  class  legislation;  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  436,  87  N.  E.  229,  holding  that  a  statute  prohibiting  the  em- 
ployment of  any  child  under  sixteen  years  of  age,  in  any  manufacturing  or  mer- 
cantile establishment,  mine,  quarry,  laundry,  renovating  works,  bakery  or  print- 
ing office  is  not  invalid  as  class  legislation. 
Release  of  damages. 

Cited  in  American  Quarries  Co.  v.  Lay,  37  Ind.  App.  390,  73  N.  E.  608,  holding 
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that  a  release  signed  by  the  plaintiff  and  accepted  by  tlie  defendant  and  acted 
upon  by  it.  was  obligatory  upon  both  though  signed  only  by  the  one. 
Parol  evidence  to  snow  consideration   of   written   contract. 

Cited  in  Kramer  v.  Gardner,  304  Minn.  374.  2'2  L.R.A.  (N.S.)  497.  11(5  X.  \V. 
!)25,  holding  that  in  an  action  upon  a  contract  for  the  sale  of  a  retail  stock  of 
merchandise,  part  of  the  consideration  for  which,  was  that  the  purchaser  should 
assume  and  pay  outstanding  and  open  account  held  by  a  designate^!  creditor,  parol 
evidence  was  inadmissible  to  show  that  the  account  included  notes  held  by  the 
creditor;  Sutherlin  v.  Bloomer,  50  Or.  408,  93  Pac.  135,  holding  that  where  the 
stated  consideration  for  a  written  contract  was  the  release  of  certain  attachments, 
parol  evidence  was  inadmissible  to  show  that  the  consideration  included  tlie  dis- 
missal of  the  attachment  suits. 

54  L.  R.  A.  794,  STATE  v.  HEXDRY,  156  Ind.  302,  59  X.  E.  1041. 
Forgery    by    malting-    memorandum. 

•Cited  in  footnote  to  Gordon  v.  Com.  57  L.R.A.  744,  which  holds  addition  to 
check  of  words  "in  full  of  account  to  date"  a  forgery. 

54  L.  R.  A.  802,  WESTERN  &  A.  R.  CO.  v.  FERGUSON,  113  Ga.  708,  39  S.  E.  30(i. 
Dnty    to    avoid    results    of    anothers'    iieK'HK'eiice. 

Cited  in  Holliday  v.  Athens.  10  Ga.  App.  715,  74  S.  E.  67;  Moore  v.  Southern 
R.  Co.  136  Ga.  876,  72  S.  E.  403, — to  the  point  that  person  injured  cannot  recover 
if  by  use  of  ordinary  care  after  discovering  peril  he  could  have  avoided  danger 
created  by  defendant's  negligence;  Williams  v.  Southern  R.  Co.  126  Ga.  711,  55 
S.  E.  948,  on  duty  to  avoid  results  of  another's  negligence  as  arising  only  after 
such  negligence  becomes  apparent;  Western  &  A.  R.  Co.  v.  York,  128  Ga.  689. 
58  S.  E.  183,  holding  that  the  duty  to  avoid  the  results  of  another's  negligence 
does  not  arise  as  soon  as  such  negligence  comes  into  existence  but  as  soon  as 
knowledge  of  its  pendency  lias  been  or  should  have  been  obtained;  Bullard  v. 
Southern  R.  Co.  116  Ga.  649,  43  S.  E.  39,  holding  plaintiff  entitled  to  go  to  the 
jury  on  question  whether  negligence  of  the  defendant  could  have  been  avoided 
by  exercise  of  due  care  on  his  part  where  the  evidence  shows  that  the  train  doing 
the  injury  was  30  minutes  late  and  he  had  no  reason  to  anticipate  danger  from 
that  source;  Mansfield  v.  Richardson,  118  Ga.  252,  45  S.  E.  269,  holding  owner 
of  grain  not  under  duty  to  provide  against  danger  from  fire  apt  to  be  caused  by 
defect  in  threshing  engine -where  he  did  not  and  could  not  be  expected  to  know5 
of  the  danger;  Freeman  v.  Nashville,  C.  &  St.  L.  R.  Co.  120  Ga.  471,  47  S.  E.  931; 
upholding  charges  that  no  duty  exists  to  avoid  consequences  of  another's  negli- 
gence until  that  negligence  is  existing,  apparent  or  apprehendable;  Atlanta  & 
W.  P.  R.  Co.  v.  Lovelace,  121  Ga,  487,  49  S.  E.  607,  holding  one  not  bound  to 
anticipate  negligence  of  another  where  the  law  commands  diligence  for  his  pro- 
tection at  the  hands  of  that  other;  Central  R.  Co.  v.  Mullins,  7  Ga.  App.  385,  66 
S.  E.  1028,  holding  person  crossing  track  in  front  of  rapidly  approaching  train 
is  not  entitled  to  recover  for  resulting  injury  even  though  trainmen  were  negli- 
gent, where  approach  was  seen  in  time  to  avert  injury;  Dale  v.  Denner  City 
Tramway  Co.  97  C.  C.  A.  511,  173  Fed.  790,  19  Ann.  Cas.  1223,  holding  car 
company  not  liable  for  death  of  a  person  in  an  automobile  resulting  from  an 
attempt  to  cross  tracks  a  short  way  ahead  of  street  car  going  in  same  direction 
the  motorman  having  no  cause  to  anticipate  such  act  on  part  of  driver. 

Distinguished  in  Atlanta  R.  &  Power  Co.  v.  Owens,  119  Ga.  836,  47  S.  E.  21:]. 
where  person  injured  failed  to  look  down  track  to  ascertain  whether  a  train 
running  at  a  lawful  rate  of  speed  was  within  striking  distance. 
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Contributory   now'l«K'<"iiee. 

Cited  in  Steele  v.  Central  R.  Co.  123  Ga.  237,  51  S.  E.  438,  holding  plaintiff 
not  entitled  to  recover  for  injury  caused  by  attempting  to  drive  under  railroad 
bridge  over  crossing  with  a  high  load  of  cotton;  Southern  R.  Co.  v.  Hogan,  131 
Ga.  160,  62  S.  E.  64,  holding  that  one  who  drives  in  between  two  tracks  to 
unload  wood  into  a  car  knowing  that  if  a  train  should  pass  by  without  warning 
he  would  be  injured  cannot  recover  for  injury  so  occasioned;  Georgia  R.  &  Bkg. 
Co.  v.  Williams,  3  Ga.  App.  274,  59  S.  E.  846,  holding  that  recovery  cannot  be 
had  where  decedent  was  killed  by  negligence  of  trainmen  while  walking  on  track 
when  he  could  have  passed  the  same  way  on  a  walk  built  parallel  to  the  track. 
Question  for  jury. 

Cited  in  Bryson  v.  Southern  R.  Co.  3  Ga.  App.  409,  59  S.  E.  1124,  holding  the 
rule  of  negligence  per  se  by  crossing  track  without  first  stopping  to  look  and 
listen  not  to  be  in  force  all  such  questions  going  to  the  jury  on  the  evidence; 
Southern  R.  Co.  v.  Tankersley,  3  Ga.  App.  550,  60  S.  E.  297,  holding  that  whether 
an  ordinarily  prudent  person  would  attempt  to  cross  a  track  without  using 
sense  of  sight  or  hearing  is  a  question  of  fact  for  jury  according  to  circumstances 
of  each  particular  case. 
Comparative  ncg-lig-eiice  in  diminution  of  damages. 

Cited  in  Atlanta  K.  &  N.  R.  Co.  v.  Gardner,  122  Ga.  88,  49  S.  E.  818,  holding 
that  a  person  injured  who  was  negligent  before  he  discovered  the  existence  of 
defendant's  negligence  but  not  after  such  discovery  will  not  be  denied  recovery 
but  his  damages  will  be  distinguished  according  to  extent  of  his  negligence. 

.->4  L.  R.  A.  806,  GATE  CITY  GUARDS  v.  ATLANTA,  113  Ga.  883,  39  S.  E.  394. 
Public    property    within    constitutional    exemption. 

Cited  in  Walden  v.  Whigham,  120  Ga.  647,  48  S.  E.  J59,  holding  that  a  dis- 
pens;n-y  building  and  liquors  therein  owned  by  a  city  though  city  had  no  au- 
thority for  such  acquisition  are  public  property  not  subject  to  execution;  Brenan 
Asso.  v.  Harbison,  120  Ga.  933,  48  S.  E.  363,  1  Ann.  Cas.  836,  holding  corporate 
property  held  for  purpose  of  carrying  on  educational  institution,  independently 
owned  and  operated  with  no  restrictions  as  to  application  of  proceeds,  is  not 
public  property  entitled  to  tax  exemption. 

Cited  in  note  (132  Am.  St.  Rep.  323)  on  exemption  from  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies,  or  in  which  they  have  an  interest. 

54  L.  R.  A.  808,  BURCH  v.  PEDIGO,  H2  Ga.  1357,  39  S.  E.  493. 

Cited  in  Willis  v.  Burch.  116  Ga.  375,  42  S.  E.  718,  on  the  history  of  the  liti- 
gation. 

!•;  <!'«•»•«    of  endorsement   of   note   given   for   purchase  money   retaining   title 
in   payee. 

Followed  in  Swann  Davis  Co.  v.  Stanton,  7  Ga.  App.  670,  67  S.  E.  888,  holding 
that  the  mere  delivery  of  a  note  containing  a  reservation  of  title  to  property 
will  not  establish  such  a  relation  between  transferee  and  maker  as  will  entitle 
former  to  retake  the  property. 

Cited  in  Bradley  v.  Cassels,  117  Ga.  517,  43  S.  E.  857,  holding  that  an  indorse- 
ment "without  recourse"  of  a  purchase  money  note,  in  which  title  to  the  property 
for  which  it  was  given  is  reserved  in  the  payee,  does  not  carry  with  it  to  the 
indorsee  title  to  such  property;  McCullough  v.  Pritchett,  120  Ga.  585,  48  S.  E. 
148.  holding  under  same  circumstances  where  title  was  not  also  transferred  to 
indorsee  that  makers  of  note  thereupon  became  invested  with  title  to  the  prop- 
erty; Townsend  v.  Southern  Product  Co.  127  Ga.  344,  119  Am.  St.  Rep.  340,  56 
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S.  E.  436,  holding  that  an  unconditional  assignment  of  a  purchase  money  note 
reserving  title  to  property  sold  in  payee,  passes  title  to  the  assignee;  West  Yel- 
low Pine  Co.  v.  Kendrick,  9  Ga.  App.  351,  71  S.  E.  504. 

Cited  in  note  (37  L.R.A. (N.S)  73)  on  conditional  sale:  transfer  of  purchase- 
money  obligation  as  affecting  reservation  of  title. 

Distinguished  in  Williams  v.  State,  8  Ga.  App.  585,  69  S.  E.  1133,  holding  that 
assignment  of  instrument  creating  indebtedness  by  indorsement  without  recourse 
with  privilege  of  enforcing  payment,  etc.,  transferred  title  to  property  specified 
in  paper  for  payment  of  which  indebtedness  was  created. 
Title    to    support    trover. 

Cited  in  Groover  v.  Her,  1  Ga.  App.  78,  57  S.  E.  906,  holding  that  a  promise  by 
renter  to  leave  personalty  on  premises  to  pay  or  secure  debt  due  landlord  no  value 
being  fixed  thereon  and  no  delivery  ever  having  been  made  does  not  show  such 
title,  possession  or  right  to  possession  as  to  support  trover. 

54  L.  R.  A.  810,  LYNCH  v.  FLORIDA  C.  &  P.  R.  CO.  113  Ga.  1105,  39  S.  E.  411. 
Liability   for  acts  of   employees   while   momentarily  aside    from    master's 
business. 

Cited  in  Central  R.  Co.  v.  Morris,  121  Ga.  486,  104  Am.  St.  Rep.  164,  49  S.  E. 
606,  holding  railroad  company  not  under  duty  to  protect  person  coming  on  its 
premises  at  policeman's  invitation  against  unprovoked  assault  by  employee: 
Savannah  Electric  Co.  v.  Hodges,  6  Ga.  App.  477,  65  S.  E.  322,  holding  railroad 
company  not  liable  to  an  employee  injured  by  the  negligent  starting  of  a  car 
caused  by  act  of  another  employee  in  playfully  striking  at  injured  person. 

Cited  in  footnotes  to  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  56  L.R.A.  748, 
which  sustains  liability  for  injuries  by  engineer  operating  blow-off  cock  to  fright- 
en children;  Palmisano  v.  New  Orleans  City  R.  Co.  58  L.R.A.  405,  which  denies 
master's  liability  for  injury  to  boy  running  blindly  against  moving  car,  after 
release  by  employee  who  had  caught  and  lectured  him;  Southern  R.  Co.  v.  James, 
63  L.R.A.  257,  which  holds  master  liable  for  act  of  night  watchman  in  shooting 
trespasser  while  running  away  after  having  escaped  from  him  while  taking  to 
town  calaboose;  McNamara  v.  St.  Louis  Transit  Co.  60  L.R.A.  486,  which  holds 
exemplary  damages  against  street  car  company  justified  by  conductor's  intention- 
al and  unjustified  kicking  of  boy  attempting  to  board  car;  Evers  v.  Krouse,  66 
L.R.A.  593,  which  holds  servant  alone  responsible  for  act  by  him  while  engaged 
in  master's  work  but  entirely  disconnected  therefrom;  Dixon  v.  Northern  P.  R. 
Co.  68  L.R.A.  895,  which  sustains  master's  liability  for  injuries  caused  by 
brakeman  wantonly  and  wilfully  kicking  trespasser  from  moving  car;  Bowen 
v.  Illinois  Central  R.  Co.  70  L.R.A.  915,  which  holds  railroad  company  not  liable 
for  wanton  act  of  station  agent  in  killing  a  person  who  had  come  to  station  to 
inquire  about  demurrage  on  car  of  coal  and  whom  agent  shot  as  he  was  about 
to  sign  receipt  for  a  package. 

54  L.  R.  A.  811,  HUTCHERSON  v.  DURDEN,  113  Ga.  987,  39  S.  E.  495. 
Limitation   of  action   for   sednction   of   daughter. 

Cited  in  May  v.  Wilson,  164  Mich.  28,  128  N.  W.  1084,  Ann.  Cas.  1912  B.  654, 
holding  that  action  for  seduction  under  promise  of  marriage  is  barred  unless 
commenced  within  three  years  under  act  of  1899,  relating  to  actions  for  personal 
injuries;  Davis  v.  Boyett,  120  Ga.  651,  66  L.R.A.  259,  footnote  p.  258,  102  Am. 
St.  Rep.  118,  48  S.  E.  185,  1  Ann.  Cas.  386,  holding  that  statute  of  limitations 
begins  to  run  against  action  by  father  for  seduction  of  daughter  from  the  time 
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cause  of  action  accrues  and  runs  out  in  two  years  in  absence  of  fraudulent  con- 
cealment, even  though  father  had  no  knowledge  of  such  seduction. 

—  Actions   for   "injnries   done    the    person." 

Cited  in  Atlantic,  V.  &  W.  R.  Co.  v.  McDilda,  125  Ga.  469,  114  Am.  St.  Rep. 
•240,  54  S.  E.  140,  holding  that  a  suit  for  negligent  homicide  comes  properly  under 
classification  of  actions  for  "injuries  done  the  person;"  Gordon  v.  West,  129  Ga. 
534,  13  L.R.A.  (N.S.)  550,  59  S.  E.  232,  holding  that  false  imprisonment,  malicious 
use  of  process,  or  malicious  abuse  of  process  are  "injuries  done  the  person"  and 
actions  therefor  must  be  brought  within  two  years  from  accrual;  Crawford  v. 
Crawford,  134  Ga.  120,  28  L.R.A.  (X.S.)  356,  67  S.  E.  673,  1  Ann.  Cas.  932, 
holding  that  deceit  practiced  on  a  person  whereby  he  is  induced  merely  to  incur 
a  financial  loss  is  not  an  "injury  done  the  person"  coming  within  the  two  year 
limitation  of  action;  Mulvey  v.  Boston,  197  Mass.  180,  83  N.  E.  402,  14  Ann.  Cas. 
349,  holding  that  an  action  for  loss  of  services  of  wife  caused  by  negligence  of 
defendant's  employee  is  an  action  for  "injuries  done  the  person"  coming  within 
two  year  limitation  of  action. 

54  L.  R.  A.  814,  LAVIGNE  v.  LIGUE  DES  PATRIOTES,  178  Mass.  25,  86  Am. 

St.  Rep.  460,  59  N.  E.  674. 
Persons   entitled    to    proceeds   of   death    benefit    certificate. 

Cited  in  Royal  League  v.  Shields,  251  111.  254,  36  L.R.A. (N.S.)  211,  96  N.  E. 
45,  holding  that  one  not  relative  or  member  of  family  of  member  of  benefit  society 
is  not  dependent  upon  him,  because  member  has  been  in  habit  of  gratuitously 
furnishing  portion  of  his  support;  League  v.  Shields,  159  111.  App.  62,  holding 
that  stranger  to  blood  of  member,  who  holds  no  relationship  to  him  and  to  whom 
member  owes  no  legal  obligation  of  support  is  not  eligible  as  beneficiary  under 
statute;  Mee  v.  Fay,  190  Mass.  41,  76  N.  E.  229,  holding  that  a  person  named  in 
certificate  as  to  take  proceeds  "as  guardian  of  grandchildren"  having  never  been 
made  guardian  does  not  sustain  such  a  relation  to  deceased  as  to  bring  him 
within  classification  entitled  to  proceeds. 

Cited  in  note   (2  L.R.A. (N.S.)   655)   as  to  who  may  be  considered  as  "depend- 
ent" within  restrictions  as  to  beneficiaries  or  benefit  associations. 
Relative   or  child. 

Cited  in  Supreme  Lodge,  N.  E.  0.  P.  v.  Hine,  82  Conn.  318,  73  Atl.  791,  holding 
that  no  one  outside  the  classes  mentioned  in  statute  can  be  a  beneficiary  under 
benefit  certificate  and  that  a  son-in-law  does  not  come  under  the  classification  of 
"relatives." 

—  Dependent  illegitimate  child. 

Distinguished  in  Hanley  v.  Supreme  Tent  K.  O.  T.  M.  38  Misc.  163,  77  N.  Y. 
Supp.  246,  where  the  illegitimate  children  were  actual  "dependents." 

54  L.  R.  A.  817,  CAMPBELL  v.  PROVIDENT  SAV.  &  L.  SOC.  —  Tenn.  .  -  ,  61 

S.  W.  1090. 
Allowance  of  attorney's  fees  from  fand  in  suit. 

Cited  in. Butler  v.  Conwell,  14  Wyo.  172,  82  Pac.  950,  holding  that  creditors 
directly  or  indirectly  receiving  benefits  of  collection  of  funds  due  insolvent  must 
submit  to  the  payment  of  fees  of  attorney  making  the  collection  as  a  preferred 
claim  out  of  the  fund  so  collected. 

Annotation  cited  in  Buist  v.  Williams,  81  S.  C.  500,  62  S.  E.  859,  holding  that 
fees  of  attorney  filing  complaint  against  insolvent  bank  on  behalf  of  creditors 
must  be  paid  out  of  creditor's  fund  and  cannot  be  charged  against  stockholder's 
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liability  even  though  they  appeared  in  the  action  against  the  bank;  Doddridge 
County  Oil  &  Gas  Co.  v.  Smith,  173  Fed.  389,  holding  plaintiffs  attorney's  fees 
not  recoverable  against  defendant  in  a  suit  determining  the  validity  of  an  oil 
lease  and  decreeing  recovery  of  all  direct  damages  and  costs  incurred  by  reason 
of  exclusion  from  lease. 

54  L.  R.  A.  827,  CHICAGO  &  E.  I.  R.  CO.  v.  JEXXINGS,  190  111.  478.  60  X.  E. 
818. 

Subsequent  appeal  138  111.  App.  415. 
Itelution  of  carrier  nml    i>::s».i- mi«%r. 

Approved  in  Chicago  &  X.  W.  R.  Co.  v.  \Yeeks,  99  111.  App.  526,  holding  person 
crossing  tracks  at  unusual  place,  in  order  to  board  a  train,  not  to  be  a  passenger, 
she  not  being  in  a  position  from  which  the  relationship  could  be  inferred  for 
purpose  of  notice  to  carrier. 

Cited  in  Merrill  v.  Michigan  C.  R.  Co.  158  111.  App.  40.  holding  that  person 
becomes  passenger  when,  intending  to  take  passage  he  enters  waiting  room  in- 
tending to  take  passage  and  desiring  to  buy  ticket;  Devine  v.  Chicago  City  R.  Co. 
162  111.  App.  246,  holding  that  in  order  to  establish  relation,  person  claiming  to 
be  passenger  must  have  put  himself  into  care  of  carrier  for  purpose  of  being  con- 
veyed and  carrier  must  implied ly  have  accepted  him  as  passenger;  Deatrick  v. 
Lake  Erie  &  W.  R.  Co.  164  111.  App.  36,  holding  that  person  is  not  passenger, 
although  he  has  purchased  ticket,  until  he  has  reached  place  provided  for  passen- 
gers or  used  for  their  accommodation;  Chicago  Terminal  Transfer  R.  Co.  v. 
Schmelling,  197  111.  629,  64  N.  E.  714,  holding  plaintiff  to  be  a  passenger  where 
ho  lias  alighted  and  is  left  standing  on  the  only  place  provided  for  passengers  on 
alighting;  Lake  Street  Elev.  R.  Co.  v.  Burgess,  200  111.  631,  66  N.  E.  215,  holding 
a  person  on  an  elevated  platform  between  connecting  trains  while  transferring, 
to  be  a  passenger;  Chicago  &  E.  I.  R.  Co.  v.  Taylor,  102  111.  App.  446,  holding  a 
regular  patron  of  carrier  to  be  a  passenger  on  reaching  station  for  purpose  of 
taking  a  train,  and  carrier  owed  the  duty  of  affording  a  reasonable  opportunity 
to  cross  tracks  to  reach  his  train;  O'Donnell  v.  Chicago  &  X.  W.  R.  Co.  106  111. 
App.  292,  holding  the  relationship  of  passenger  and  carrier  not  to  exist  where 
person  having  a  ticket  was  killed  while  attempting  to  board  a  train  from  tin- 
side  opposite  the  one  provided  for  that  purpose  by  carrier;  Lake  Street  Elev.  R. 
Co.  v.  Gormley,  108  111.  App.  62,  holding  person  who  on  alighting  has  left  the 
platform  and  is  apparently  proceeding  up  the  public  street  when  struck  by 
a  train  not  to  be  a  passenger;  Strong  v.  North  Chicago  Street  R.  Co.  116  111. 
App.  250,  holding  boy  riding  on  car  step  outside  of  gate  subject  to  being  put  oil' 
if  discovered  by  conductor,  not  to  be  a  passenger;  Illinois  C.  R.  Co.  v.  McMillion, 
129  111.  App.  33,  holding  that  the  offer  of  a  person  to  ride  en  a  train  which  he  is 
later  informed  is  a  non-passenger  train,  does  not  make  him  a  passenger,  tin- 
carrier  not  being  informed  of  his  intention  to  ride  thereon  after  such  informa- 
tion; Radley  v.  Columbia  R.  Co.  44  Or.  341,  75  Pac.  212,  1  Ann.  Cas.  447.  holding 
person  riding  on  an  engine  not  a  passenger  since  the  relationship  and  duty  can- 
not be  inferred  from  such  circumstance :  Metropolitan  \Yest  Side  Elev.  R.  Co. 
v.  Sutherland,  139  111.  App.  88,  holding  person  on  wrong  car  by  mistake  of 
herself  or  daughter,  she  having  a  ticket  for  another  train,  not  to  be  on  inch 
train  as  a  passenger;  McCarty  v.  St.  Louis  &  S.  R.  Co.  105  Mo.  App.  601.  80  S. 
W.  7,  holding  a  person  not  a  passenger  where  without  knowledge  of  car  men, 
he  attempts  to  board  the  car  at  a  place  ;iot  provided  for  reception  of  passrnuct  > 
and,  where  car  was  merely  stopped  because  of  emergency;  Creech  v.  Charleston 
&  X.  C.  R.  Co.  66  S.  C.  .VIS.  45  S.  E.  86,  holding  plaintiff  not  a  passenger  where 
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lie  attempts  to  board  a  car  which  has  merely  slowed  down  for  a  crossing,  but  at 
the  time  had  increased  speed  the  car  men  not  having  notice  of  his  attempt  and 
the  place  not  being  a  stopping  point  for  passengers;  Greeg  v.  Northern  P.  l\. 
Co.  49  Wash.  10.1,  94  Pac.  911,  holding  person  crossing  tracks  intending  to  take 
train  not  a  passenger  though  he  lias  no  ticket  and  fares  were  to  be  paid  on  train, 
where  lie  had  not  presented  himself  at  the  stopping  place  at  a  reasonable  time 
before  train  was  due;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Thurlow,  30  L.R.A.(N.S.) 
575,  102  C.  C.  A.  128,  178  Fed.  898,  holding  person  sleeping  in  immigrant  car 
after  destination  is  reached  and  part  of  car  unloaded,  without  knowledge  of  car- 
rier or  a  right  so  to  sleep,  not  a  passenger. 

Cited  in  footnote  to  Exton  v.  Central  R.  Co.  56  L.R.A.  509,  which  holds  pur- 
chaser of  ticket  a  passenger  while  using  depot  for  purpose  of  journey. 

—   I  n*l  met  i on >. 

Cited  in  Chicago  Terminal  Transfer  R.  Co.  v.  Schmelling,  197  111.  629,  64  N.  E. 
714,  holding  instructions  laying  down  proper  definitions  of  relationhsip  of  carrier 
and  passenger  and  leaving  the  existence  of  the  relationship  to  the  jury  are  ap- 
proved. 
Proof  of  relation. 

Cited  in  Chicago  Union  Traction  Co.  v.  Rosenthal,  118  111.  App.  280,  holding 
that  the  material  allegation  of  relation  of  carrier  and  passenger  is  at  fatal  vari- 
ance with  proof  that  person  injured  had  alighted  in  safety  and  had  ceased  to  be 
a  passenger. 
Ditty  of  carrier  to  passeng'er. 

Cited  in  Chicago  Union  Traction  Co.  v.  Mee,  136  111.  App.  100,  on  the  degree  of 
care  owed  to  passengers  by  carrier;  Schuylcr  v.  Southern  P.  Co.  37  Utah,  597, 
109  Pac.  458,  holding  that  in  action  against  carrier  to  recover  for  death  of  one 
alleged  to  have  been  passenger,  there  can  be  no  recovery  on  ground  of  ordinary 
negligence  of  defendant  in  injuring  person  not  passenger. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Laloge,  (52  L.R.A.  -405.  which  holds 
intending  passenger  resorting  to  station  an  unreasonable  time  before  departure 
of  train  not  entitled  to  rights  of  passenger;  Duchemin  v.  Boston  Elev.  R.  Co. 
66  L.R.A.  980,  which  holds  that  street  car  company  does  not  owe  to  person 
approaching  car,  to  enter  it  as  passenger,  same  high  degree  of  care  with  respect 
to  defects  in  car  that  it  owes  to  passengers  actually  on  board. 
To  *(ii|>i>l.v  .suitable  facilities  for  travel. 

Cited  in  Math  v.  Chicago  City  R.  Co.  148  111.  App.  388,  holding  that  standing 
on  footboard  is  not  negligence  in  passenger  where  it  is  caused  by  a  failure 
of  carrier  to  supply  sufficient  number  of  cars  to  handle  the  traffic. 

Distinguished  in  Hickey  v.  Chicago  City  R.  Co.  148  111.  App.  214,  holding  one 
in  possession  of  a  transfer  slip  a  passenger  while  riding  on  the  angle  bar  of  a 
car  because  of  its  being  overcrowded  and  not  a  trespasser  at  time  of  collision  with 
another  car,  it  being  duty  of  carrier  to  supply  adequate  number  of  cars.  , 

Opportunity   to   leave   car. 

Cited  in  Eckels  v.  Bryant,  137  111.  App.  238,  holding  carrier  liable  for  injury 
to  passenger  in  alighting  from  a  car  though  not  at  a  regular  stop,  the  carrier 
being  under  duty  to  provide  a  reasonable  opportunity  to  alight. 

54  L.   H.   A.  830,    PKTKUSON   v.  GIBSON,   191   111.   365,   85  Am.   St.   Rep.   263, 

61  X.  E.  127. 
ItfiKliiiK  force  of  chung-ed  by-laws  of  corporation. 

Cited  in  Fraternal  Aid  Asso.  v.  Hitchcock,  121  111.  App.  409,  holding  that  the 
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engagement  of  insured  in  an  occupation  prohibited  by  by-laws  of  association  with- 
out having  filed  required  waiver  operates  as  a  suspension  of  his  policy,  until  such 
tiling,  he  having  agreed  to  be  bound  by  past  and  future  by-laws;  Champion  v. 
Hannahan,  138  111.  App.  401,  holding  that  the  rate  of  assessment  can  be  changed 
as  to  a  member  of  association  agreeing  to  assent  to  changes  in  by-laws  even 
though  it  vary  the  terms  of  his  contract;  Field  v.  Eastern  Bldg.  &  L.  Asso.  117 
Iowa,  200,  90  X.  YV.  717,  holding  changes  in  conditions  and  by-laws  of  a  building 
and  loan  association  are  not  binding  on  stockholder,  where  in  his  stock  certificate 
no  provision  is  made  for  a  change,  nor  no  consent  on  his  part  to  be  bound  thereby 
is  found;  Hicks  v.  Northwestern  Aid  Asso.  117  Tenn.  222,  96  S.  W.  962,  holding 
that  insurance  association  has  no  right  to  raise  rates  in  manner  not  provided  for 
without  consent  of  insured,  merely  for  purpose  of  reorganizing  its  business  on 
more  satisfactory  basis;  Fort  v.  Iowa  Legion  of  Honor,  146  Iowa,  195,  123  X. 
W.  224,  holding  that  amount  of  benefit  payable  to  member  cannot  be  reduced  by 
amendment  of  constitution  even  though  constitution  makes  provision  for  amend- 
ment. 

Cited  in  footnote  to  Shipman  v.  Protected  Home  Circle,  63  L.R.A.  347,  which 
holds  former  members  bound  by  adoption  of  by-law  relieving  benefit  society  from 
liability  for  death  benefits  in  case  of  suicide. 

Distinguished  in  National  Council,  K.  &  L.  S.  v.  Dillon,  212  111.  324,  72  N.  E. 
367,  Reversing  108  111.  App.  183,  where  the  change  in  manner  of  payment  and  dis- 
tribution of  assessments  wras  not  objected  to  until  after  death  of  beneficiary,  such 
objection  there  being  raised  merely  as  an  excuse  for  nonpayment  of  an  assess- 
ment. 
—  Interference  with  vested  riuli  t  N. 

Cited  in  Morton  v.  Supreme  Council,  R.  L.  100  Mo.  App.  88,  73  S.  W.  259, 
on  the  binding  force  of  subsequently  passed  by-laws  as  controlled  by  the  contract 
of  insurance;  Supreme  Lodge,  K.  P.  v.  Reyman,  126  111.  App.  489,  holding  that 
the  power  of  appointment  of  beneficiary  cannot  be  taken  away  from  insured  by 
by-law  subsequently  passed  or  state  statute  contrary  to  rights  vested  by  contract 
of  insurance. 

Distinguished  in  Cigar  Makers'  International  Union  v.  Huecker,  123  111.  App. 
341,  where  at  time  of  decedent's  joining  the  association  it  was  merely  a  labor  union 
and  the  death  benefit  having  been  added  later  providing  for  their  own  amend- 
ment and  change,  and  not  being  within  decedent's  contract  of  membership;  Rey- 
nolds v.  Supreme  Council,  R.  A.  192  Mass.  158,  7  L.R.A.(N.S.)  1163,  78  N.  E.  129, 
7  Ann.  Cas.  150,  when  the  change  goes  to  the  duties  only  of  the  certificate  holder 
and  do  not  curtail  his  rights  thereunder. 
Difference  between  constitution  and  by-laws  of  mutual  benefit  society. 

Cited  in  Wood  v.  Supreme  Ruling,  F.  M.  C.  212  111.  538,  72  N.  E.  783,  holding 
that  a  stipulation  that  certain  rules  of  mutual  benefit  society  are  part  of  its  con- 
stitution adds  no  more  force  to  the  rules  if  they  were  designated  as  by-laws. 

54  L.  R.  A.  838,   BAILEY  v.  PEOPLE,   190  111.  28,   83   Am.   St.   Rep.   116,   60 

N.  E.  98. 
Unlawful  discrimination. 

Cited  in  Ex  parte  Sohncke,  148  Cal.  268,  2  L.R.A.(N.S.)  818,  113  Am.  St.  Rep. 
236,  82  Pac.  956,  7  Ann.  Cas.  475,  holding  invalid  a  law  limiting  amount  of 
interest  to  be  charged  on  loans  under  specified  amount  on  specified  chattels,  not 
applying  to  other  chattels  mortgagable  under  statute;  Bessette  v.  People,  193  111. 
344,  56  L.R.A.  561,  62  N.  E.  215,  holding  invalid  an  act  requiring  horse  shoers 
in  towns  of  50,000  or  over  to  obtain  a  license;  Pierce  v.  Dillingham,  203  111.  165, 
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62  L.R.A.  804,  67  N.  E.  840,  holding  invalid  a  proclamation  of  the  governor  pro- 
hibiting the  importation  of  dairy  or  breeding  cattle  unless  after  passing  of  fav- 
orable test  for  tuberculosis  when  such  test  not  required  of  cattle  not  used  for 
dairy  or  breeding;  Starne  v.  People,  222  111.  193,  113  Am.  St.  Rep.  389,  78  N.  E. 
61,  holding  invalid  a  statute  requiring  mine  operators  to  maintain  a  wash  room 
also  suitable  to  dry  clothes  in,  at  top  of  each  mine  for  use  of  miners;  State  v. 
McFarland,  60  Wash.  103,  140  Am.  St.  Rep.  909,  110  Pac.  792;  Hubbell  v.  Jlig- 
gins,  148  Iowa,  40,  126  A'.  W.  914,  Ann.  Cas.  1912B,  822,  holding  that  statute 
providing  for  inspection  of  hotels  or  public  sleeping  houses  in  which  ten  or  more 
rooms  are  used  is  not  unconstitutional  as  improper  classification :  Kelly  v.  John- 
son, 251  111.  139,  36  L.R.A.  (N.S.)  577,  95  N.  E.  1068,  holding  that  statute  giving 
subcontractors  lien  on  building,  notwithstanding  right  to  lien  was  waived  by 
principal  contractor,  is  unconstitutional. 

Cited  in  footnote  to  Bessette  v.  People,  56  L.R.A.  558,  which  holds  void,  re- 
quirement that  horseshoers  practice  business  for  four  years,  submit  to  examina- 
tion, and  pay  license  fee. 

Cited  in  note   (17  L.R.A.  (N.S.)   487)   on  constitutionality  of  statutory  regula- 
tions as  to   safety  and  sanitary   conditions  of  tenement,   lodging,  and  boarding 
houses. 
Police   power. 

Cited  in  Christy  v.  Elliott,  216  111.  40,  1  L.R.A. (N.S.)  226,  108  Am.  St.  Rep. 
196,  74  N.  E.  1035,  3  Ann.  Cas.  487,  holding  an  act  prohibiting  running  of 
automobiles  on  any  roads  within  the  state  at  speed  exceeding  fifteen  miles  per 
hour  to  be  a  valid  exercise  of  police  power  as  tending  to  protect  persons  on  the 
roads;  People  v.  Steele,  231  111.  346,  14  L.R.A. (N.S.)  366,  121  Am.  St.  Rep.  321, 
83  N.  E.  236,  holding  invalid  a  regulation  prohibiting  sale  of  theater  tickets  for 
prices  higher  than  those  printed  thereon,  as  interfering  with  contract  rights  of 
theater  owner  and  ticket  broker  and  not  being  required  for  public  welfare;  Belle- 
ville v.  St.  Clair  County  Turnp.  Co.  234  111.  437,  17  L.R.A.(N.S.)  1077,  84  N.  E. 
1049,  holding  that  on  the  extension  of  city  limits  not  shown  to  be  necessary, 
including  six  miles  of  turnpike  allowed  to  charge  toll,  a  seizure  of  such  turnpike 
to  exclusion  of  owners  is  not  authorized  under  police  power. 

Cited  in  footnote  to  State  v.  Hyman,  64  L.R.A.  637,  which  holds  that  police 
power  extends  to  prohibiting  use  of  room  of  tenement  or  dwelling  house  for  manu- 
facture of  clothing  except  by  immediate  members  of  the  family. 
Freedom  of  contract. 

Cited  in  Street  v.  Varney  Electrical  Supply  Co.  160  Ind.  345,  61  L.R.A.  160,  98 
Am.  St.  Rep.  325,  66  N.  E.  895,  holding  a  statute  fixing  a  minimum  price  to  be 
paid  for  labor  is  a  violation  of  the  freedom  of  contract  and  a  taking  of  property 
without  due  process  of  law. 
I.oil^iiiji   honse. 

Cited  in  Clifford  v.  Stafford,  145  111.  App.  249,  on  what  constitutes  a  lodging 
house. 

54  L.  R.  A.  842,  NORTON  BROS.  v.  NADEBOK,  190  111.  595,  60  N.  E.  843. 
Fellow   servant   or  vice-principal. 

Cited  in  East  St.  Louis  &  Suburban  R.  Co.  v.  Hill,  133  111.  App.  17,  hold- 
ing foreman  of  crew  not  to  be  a  fellow  servant  of  his  workmen  from  the  fact  that 
he  was  the  motorman  of  the  car  which  they  used,  where  it  was  placed  under  his 
exclusive  control;  Doerr  v.  Daily  News  Pub.  Co.  97  Minn.  251,  106  N.  W.  1044. 
holding  foreman  of  press  in  starting  his  machine  without  proper  warning  causing 
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injury  to  helper  to  be  acting  as  fellow  servant  of  person  injured  though  he  had 
charge  of  and  command  over  such  person. 

Cited  in  footnotes  to  Southern  Indiana  R.  Co.  v.  Harrcll,  63  L.R.A.  46],  which 
holds  foreman  of  bridge  construction  gang  not  a  vice-principal  in  directing  der- 
rick to  be  swung  toward  track,  while  train  is  passing;  Illinois  S.  R.  Co.  v. 
Marshall,  66  L.R.A.  298,  which  holds  person  placed  by  railroad  company  in  charge 
of  operation  of  pile  driver  and  car  on  which  it  is  carried  with  discretion  to  de- 
termine when  to  remove  apparatus  from  main  track  to  avoid  passing  trains  and 
method  of  doing  so  and  authority  to  direct  acts  of  other  employees  in  accomplish- 
ing the  purpose,  a  foreman  or  vice  principal;  Alabama  G.  S.  R.  Co.  v.  Baldwin, 
67  L.R.A.  340,  which  holds  railroad  conductor  signaling  engineer  to  back  engine 
to  effect  a  coupling  not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars 
for  coupling;  Johnson  v.  Union  P.  Coal  Co.  67  L.R.A.  506,  which  holds  persons 
entrusted  by  master  with  management  or  direction  of  general  work  or  some  par- 
ticular part  thereof  not  fellow  servants  with  subordinate  employees. 
—  Question  for  jury. 

Cited  in  Metropolitan  West  Side  Elev.  R.  Co.  v.  Fertin,  203  111.  457,  67  N.  E. 
977,  holding  that  existence  of  relationship  of  fellow  servants  is  ordinarily  ques- 
tion of  fact;  Linquist  v.  Hodges,  248  111.  503,  94  N.  E.  94,  holding  that  question 
as  to  whether  employees  are  fellow-servants  can  become  one  of  law  only  when 
facts  are  not  in  dispute  and  all  reasonable  men  would  agree  as  to  conclusion  to 
be  drawn;  Sturm  v.  Consolidated  Coal  Co.  248  111.  28,  93  N.  E.  345,  21  Ann.  Cae. 
99,  holding  that  servant  in  mine  employed  to  grease  and  keep  is  repair  rollers 
carrying  cable  operating  cars  on  track,  is  not  as  matter  of  law  fellow-servant  of 
eager,  and  engineer  who  runs  engine;  Metropolitan  West  Side  Elev.  R.  Co.  v. 
Fortin,  107  111.  App.  162,  on  question  of  relationship  of  fellow  servants  as  beinjr 
for  the  jury  as  a  rule;  Slack  v.  Harris,  200  111.  110,  65  N.  E.  669,  holding  ques- 
tion for  jury  as  to  whether  elevator  operator  was  fellow  servant  in  operating 
elevator  up  and  down  while  engineer  in  charge  was  attempting  to  fix  it;  Chicago 
&  E.  I.  R.  Co.  v.  Driscoll,  207  HI.  16,  69  N.  E.  620,  holding  determination  as  to 
whether  an  assistant  yard  master  in  giving  signal  to  move  train  was,  while  doing 
such  act  a  fellow  servant  of  switchman  to  be  for  the  jury;  Chicago,  R.  I.  &  P. 
R.  Co.  v.  Strong,  228  111.  287,  81  X.  E.  1011,  Affirming  129  111.  App.  201,  holding 
question  for  jury  to  arise  as  to  whether  foreman  of  switching  crew  is  acting  as 
fellow  servant  of  crew  when  giving  an  original  order  to  back  train  without  wait- 
ing for  order  from  man  coupling  cars;  Fogarty  v.  St.  Louis  Transfer  Co.  18(1 
Mo.  508,  79  S.  W.  664,  1  Ann.  Cas.  136,  holding  question  for  jury  whether  fore- 
man in  attempting  to  back  team  hitched  to  loaded  wagon  was  in  doing  such  act, 
a  fellow  servant  of  driver  or  acting  in  capacity  of  foreman;  Stephens  v.  Deather- 
age  Lumber  Co.  110  Mo.  App.  405,  86  S.  W.  481,  holding  relation  of  fellow  serv- 
ant or  vice  principal  becomes  merely  a  question  of  law  where  from  the  undisputed 
facts  the  only  deducible  conclusion  is  the  relation  of  fellow  servant;  Melntyrc 
v.  Tebbetts,  140  Mo.  App.  125,  120  S.  W.  621,  holding  that  a  question  for  jury 
arises  where  a  servant  in  control  of  freight  wagon,  having  power  to  hire  men  to 
assist  him  in  loading,  while  driving  such  wagon  negligently  injures  one  of  his 
assistants;  Radtke  v.  St.  Louis  Basket  &  Box  Co.  229  Mo.  24,  129  S.  W.  508,  hold- 
ing that  instruction  should  be  given  that  act  of  foreman  pertaining  to  duty  of 
master  to  servant  was  not  that  of  fellow  servant. 

Distinguished  in  Spring  Valley  Coal  Co.  v.  Patting,  210  111.  353,  71  N.  E.  371, 
where  the  facts  are  undisputed  and  all  reasonable  minds  agree  as  to  the  con- 
clusion to  be  drawn  therefrom. 
]\~eg-li|?eiioe    of    vice-principal. 

Cited  in  Consolidated  Coal  Co.  v.  Fleischbein,  207  111.  600,  69  X.  E.  963,  Affirm- 
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ing  109  111.  App.  109,  holding-  employer  liable  for  injury  caused  by  negligent  act 
of  vice-principal  after  commanding  servant  to  do  an  act  within  his  duty:  Illinois 
Southern  R.  Co.  v.  Marshall,  210  111.  571,  GO  L.R.A.  302,  71  N.  E.  597,  Affirming 
112  111.  App.  517,  holding  employer  liable  for  injury  caused  by  foreman  negli- 
gently giving  order  to  lower  leads  before  rope  was  properly  fixed  even  though 
neglect  to  fix  the  rope  was  the  act  of  fellow  servant;  Roebling  Constr.  Co.  v. 
Thompson,  229  111.  45,  82  X.  E.  190,  Affirming  129  111.  App.  121,  holding  em- 
ployer liable  where  foreman  assumed  to  do  the  act  of  another  servant  and  at  same 
time  gave  signal  for  starting  of  elevator  injuring  plaintiff  a  servant;  Chicago 
Hair  &  Bristle  Co.  v.  Mueller,  106  111.  App.  27,  holding  master  liable  for  the 
negligent  ordering  of  a  servant  to  go  into  a  dangerous  place  in  the  line  of  his 
duty  by  foreman  causing  injury ;  Malloy  v.  Kelly- Atkinson  Constr.  Co.  144  111. 
App.  229,  holdiirg  that  the  fact  that  foreman  worked  with  the  other  men  does  not 
exonerate  master  from  injury  caused  by  dropping  of  a  timber  at  the  order  of 
foreman  given  under  his  authority  as  foreman;  Doherty  v.  Parker-Washington 
Co.  146  111.  App.  223,  holding  master  liable  for  injury  to  servant  caused  by 
loosening  of  chains  by  foreman  after  having  ordered  servant  into  the  position  in 
which  he  was  injured;  Benak  v.  Pax  ton  &  V.  Iron  Works,  85  Neb.  841,  124  N. 
VV.  461,  holding  master  liable  for  injury  to  servant  caused  by  foreman  ordering 
him  to  work  on  the  wrong  side  of  a  casting  which  foreman  was  chipping. 

Cited  in  footnotes  to  Kelly  v.  Xew  Haven  Steamboat  C'o.  57  L.R.A.  494,  which 
denies  owner's  liability  for  injuries  to  employee  from  neglect  of  mate  to  use 
fender  provided  for  bringing  vessel  into  dock;  Knutter  v.  New  York  &  N.  J. 
Teleph.  Co.  58  L.R.A.  808.  which  denies  liability  of  master  for  injury  due  to  negli- 
gence of  servant  exercising  general  superintendence  and  control  while  co-operat- 
ing with  injured  employee  in  the  common  service;  Thacker  v.  Chicago,  I.  &  L. 
R.  Co.  59  L.R.A.  -792,  which  denies  liability  of  railroad  company  for  injuries  to 
section  hand  thrown  from  hand  car  by  brakeman's  application  of  brakes  without 
warning  on  foreman's  signal;  Dill  v.  Marmon,  69  L.R.A.  163,  which  denies 
master's  liability  for  injury  to  servant  assisting  in  shifting  cars  to  be  loaded  at 
mill,  due  to  negligence  of  foreman  in  charge  of  men  but  not  at  the  head  of  a  de- 
partment of  the  work  in  directing  him  to  push  car  started  by  momentum  of  an- 
other car;  Beresford  v.  American  Coal  Co.  70  L.R.A.  257,  which  holds  mine  owner 
liable  for  act  of  superintendent  who  has  general  command  of  operation  of  mine 
in  sending  engineer  away  from  engine  operating  cage  hoist  and  attempting  to 
operate  same  himself  with  knowledge  of  his  incompetency. 

54  L.  R.  A.  84(>,  \\ESTERX  U.  TELEG.  CO.  v.  FERGUSON,  157  Ind.  64,  60  N.  E. 
674,  1080. 

Followed  without  discussion  in  Western  U.  Teleg.  Co.  v.  Maddux,  27  Ind.  App. 
698,  61  X.  E.  11:59. 
DM  nuimivx  for  mental   iiimuivli    i  n  •! «- 1><- n  <1  <•  n  r   of  physical   iujury. 

Cited  in  Kline  v.  Kline,  158  Ind.  607.  58  L.R.A.  399,  04  X'.  E.  9,  holding  plain- 
tiff entitled  to  recover  for  mental  anguish  caused  by  wilful  threats  to  burn  house 
while  she  was  alone  with  small  children,  notwithstanding  fact  that  she  sustained 
no  physical  injuries;  Minneapolis  Street  R.  Co.  v.  Ray,  167  Ind.  245,  78  N.  E. 
978,  refusing  damages  for  mental  suffering  caused  by  not  being  able  to  have  inter- 
course with  her  friends,  socially,  as  a  result  of  a  physical  injury,  the  suffering 
not  following  directly  from  the  injury:  Besiulieu  v.  Great  Northern  R.  Co.  103 
Minn.  56,  19  L.R.A.  (N.S.)  571,  114  N.  W.  353,  14  Ann.  Cas.  462,  holding  that 
damages  cannot  be  recovered  for  mental  suffering  caused  by  miscarriage  of  a 
corpse  causing  delay  in  funeral  arrangements. 
L.  R.  A.  An.  Vol.  VI.— 12 
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Cited  in  note    (19  L.R.A.  (]\T.S. )    566)    on  mental  anguish  as  element  of  dam- 
ages in  action  for  breach  of  contract  relative  to  corpse. 
Failure  to  deliver  messagre. 

Approved  in  Western  U.  Teleg.  Co.  v.  Adams,  28  Ind.  App.  423.  63  N.  E.  125, 
refusing  damages  for  mental  suffering  caused  by  failing  to  deliver  message 
"Riley  very  low.  Come  at  once,"  no  financial  or  physical  injury  resulting. 

Cited  in  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  680,  49  L.R.A. (.VS.)  233, 
115  Pac.  879,  Ann.  Cas.  1912D,  824,  holding  that  damages  are  not  recoverable  for 
mental  distress  alone,  caused  by  negligent  delay  in  delivering  telegram;  \Vestern 
U.  Teleg.  Co.  v.  Westmoreland,  151  Ala.  325,  44  So.  382,  refusing  damages  for 
mental  anguish  caused  by  failure  to  deliver  telegram  from  brother  to  sister, 
"Meet  me  to  night,"  whereby  such  meeting  was  frustrated;  Kagy  v.  Western  U. 
Teleg.  Co.  37  Ind.  App.  79,  117  Am.  St.  Rep.  278,  76  N.  E.  792,  holding  that  dam- 
ages not  being  recoverable  for  mental  anguish  caused  by  failure  to  deliver  message 
no  recovery  can  be  had  for  physical  injury  caused  by  such  mental  anguish ; 
Connelly  v.  Western  U.  Teleg.  Co.  100  Va.  58,  56  L.R.A.  667,  93  Am.  St.  Rep. 
D19,  40  S.  E.  618,  holding  that  a  court  has  no  power  to  grant  damages  for  mental 
suffering  caused  by  failure  to  deliver  message  announcing  death  of  father  in  the 
absence  of  empowering  statute  and  in  opposition  to  the  common  law;  Rowan  v. 
Western  U.  Teleg.  Co.  149  Fed.  554;  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A. 
281,  126  Fed.  301, — refusing  damages  for  mental  suffering  resulting  from  non- 
•delivery  of  death  message  where  unconnected  with  financial  loss  and  not  flowing 
from  personal  injury ;  Thomas  v.  Western  U.  Teleg.  Co.  12  Pa.  Dist.  R.  683,  33 
Pittsb.  L.  J.  N.  S.  211,  holding  that  recovery  for  mental  pain  unconnected  with 
physical  injury  or  wilful  wrong,  caused  by  failure  to  deliver  funeral  message, 
cannot  be  had. 

Cited  in  footnotes  to  Connelly  v.  Western  U.  Teleg.  Co.  56  L.R.A.  663,  which 
denies  liability  for  mere  mental  suffering  from  delay  in  delivering  telegram : 
Simmons  v.  Western  Union  Teleg.  Co.  57  L.R.A.  607,  which  sustains  statute 
rendering  telegraph  companies  liable  for  delay  in  delivering  messages;  W7estern 
U.  Teleg.  Co.  v.  Crocker,  59  L.R.A.  398,  which  sustains  recovery  for  mental 
anguish  for  failure  to  promptly  deliver  telegram  announcing  serious  illness  of 
grandchild;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.R.A.  546,  which  holds  that 
mental  suffering  will  not  sustain  an  action  for  breach  of  a  contract  promptly  to 
transmit  telegram;  Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A.  667,  which  sustains 
right  to  damages  for  mental  anguish  from  failure  to  deliver  telegram,  though 
unaccompanied  by  physical  suffering;  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A. 
985,  which  sustains  liability  of  telegraph  company  for  mental  anguish  of  16  year 
old  girl  in  being  compelled  to  drive  two  miles  in  strange  city  after  midnight  with 
a  strange  driver  due  to  its  failure  to  deliver  telegram;  Hancock  v.  Western  U. 
Teleg.  Co.  69  L.R.A.  403,  which  denies  right  to  damages  for  mere  disappointment 
and  regret  from  failure  of  telegraph  company  promptly  to  deliver  a  death  mes- 
sage; Western  U.  Teleg.  Co.  v.  Reid,  70  L.R.A.  289,  which  denies  father's  right 
to  recover  for  mental  anguish  in  witnessing  suffering  of  child  because  of  tele- 
graph's company's  failure  promptly  to  deliver  telegram  summoning  physician. 

Cited  in  notes  (14  L.R.A.  (N.S.)  501)  on  mental  anguish  suffered  by  sender 
deprived  of  advice  and  consolation  as  element  of  damages  for  failure  to  deliver 
telegram  announcing  sickness  or  death;  (30  L.R.A. (N.S.)  1138)  on  right  of  ad- 
dressee of  telegram  to  recover  for  mental  suffering  from  delay  in  delivery;  (117 
Am.  St.  Rep.  307)  on  elements  of  damages  recoverable  for  failure  to  transmit  and 
deliver  telegrams. 

Disapproved  in  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A.  9!i-2. 
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103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  upholding  recovery  of  com- 
pensatory damages  for  mental  suffering  from  failure  to  deliver  a  message  though 
it  be  not  relating  to  sickness  or  death. 

Testimony   of   witness  as   to    what   he   would   or    would    not    do   under   cer- 
tain  hypothesis. 

Cited  in  Tully  v.  Western  U.  Teleg.  Co.  141  111.  App.  315,  holding  evidence  as 
to  whether  or  not  a  boat  would  have  been  held  had  an  order  been  transmitted 
and  received,  inadmissible;  Stafford  v.  St.  John,  164  Ind.  291,  73  N.  E.  596, 
holding  it  not  permissible  to  allow  witness  to  say  whether  or  not  he  would  have 
made;  a  loan  without  security  had  he  known  at  the  time  that  corporation  obtain- 
ing it  was  practically  insolvent. 

54  L.  R.  A.  853,  STATE  v.  KING,  114  Iowa,  413,  89  Am.  St.  Rep.  371,  87  X. 
W.  282. 

54  L.  R.  A.  854,  IVES  v.  WELDEN,  114  Iowa,  476,  89  Am.  St.  Rep.  379,  87  N. 

W.  408. 
Violation   of  statute  as  negllg-ence   per  se. 

Cited  in  Healy  v.  Johnson,  127  Iowa,  223,  103  N.  W.  92,  holding  it  negligence 
per  se  to  leave  a  horse  standing  untied  in  streets  in  violation  of  an  ordinance 
prohibiting  such  act;  Woolf  v.  Nauman  Co.  128  Iowa,  26G,  103  N.  W.  785,  holding 
defendant  guilty  of  negligence  per  se  for  failure  to  obey  the  "dangerous  ma- 
chinery" law  applying  to  factories  even  though  it  had  not  had  notice  or  warning 
of  the  law's  infraction;  Hasbrouck  v.  Armour  &  Co.  139  Wis.  365,  23  L.R.A. 
(N.S.)  880,  121  N.  W.  157,  on  liability  for  breach  of  a  statutory  duty. 
Sale  of  oils  or  dangerous  substances  not  properly  labeled. 

Cited  in  Burk  v.  Creamery  Package  Mfg.  Co.  126  Iowa,  733,  106  Am.  St.  Rep. 
377,  102  N.  W.  793,  holding  violation  of  code  sections  requiring  poisons  sold  to 
be  properly  named  and  labeled  to  be  negligence  per  se. 

Cited  in  note  (100  Am.  St.  Rep.  197)  on  right  to  recover  for  negligence  in 
absence  of  privity. 

Distinguished  in  Morrison  v.  Lee,  16  N.  D.  384,  13  L.R.A. (N.S.)   655,  113  N. 
W.  1025,  where  there  was  involved  a  question  as  to  the  sufficiency  of  evidence  to 
go  to  the  jury  on  contributory  negligence. 
Liability  of  maker  of  defective  article  to  third  person. 

Cited  in  Olds  Motor  Works  v.  Shaffer,  145  Ky.  621,  37  L.R.A.  (N.S.)  564,  140 
S.  W.  1047,  Ann.  Cas.  1913  B,  689,  to  the  point  that  if  purchaser  of  article  has 
knowledge  of  defects  before  third  person  is  injured  by  its  use,  maker  of  article 
will  not  be  liable. 

Cited  in  footnotes  to  McCaffrey  v.  Mossberg  &  G.  Mfg.  Co.  55  L.R.A.  822,  which 
denies  liability  of  manufacturer  of  drop  press  for  injury  to  employee  of  pur- 
chaser from  breaking  of  defective  hook;  Peters  v.  Jackson,  57  L.R.A.  428,  which 
holds  one  mistakenly  selling  poisonous  drug  for  harmless  medicine,  liable  to 
third  person  taking  it:  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.R.A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of  building 
retained,  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and  bursting 
of  water  pipes  designed  for  their  protection  from  fire;  Huset  v.  J.  I.  Case 
Threshing  Mach.  Co.  61  L.R.A.  303,  which  holds  manufacturer  supplying  danger- 
ous machine  to  another,  without  notice  of  dangerous  character,  liable  for  injury 
to  vendee's  employee;  Skinn  v.  Reuttor,  63  L.R.A.  743,  which  holds  seller  of 
diseased  hogs  liable  for  injury  to  life  or  property  resulting  therefrom;  Woodward 
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v.  Miller,  64  L.R.A.  932,  which  holds  manufacturer  of  a  buggy  which  he  knows 
to  be  defective  who  sells  it  to  a  municipality  for  use  by  an  employee,  liable  for 
injuries  caused  by  such  defect;  Bragdon  v.  Perkins-Campbell  Co.  00  L.R.A.  924, 
which  holds  seller  of  sidesaddle  to  husband  under  no  duty  to  wife  for  whose  use 
lie  knows  it  to  have  been  purchased  so  as  to  render  him  liable  to  her  for  negli- 
gence in  its  construction;  O'Neill  v.  James,  OS  L.R.A.  342.  which  denies  liability 
of  manufacturer  of  champagne  cider  for  injuries  to  employee  of  customer  through 
explosion  of  bottle  not  known  to  be  peculiarly  liable  thereto. 

Cited  in  note    (19  L.R.A. (X.S.)    930)    on  liability  of  manufacturer,  packer,  or 
vendor  to  persons  not  in  privity  of  contract,  for  injury  from  defects  in  article. 
Imputation   of  parent's    in-;:-i  !;•  <-n<-«-    to  child. 

Cited  in  footnotes  to  Nashville  R.  Co.  v.  Howard,  04  L.R.A.  437,  which  holds 
negligence  of  another  proximately  contributing  to  injury  of  infant  child  by  jolt 
of  car  not  imputable  to  infant:  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  70  L.R.A. 
503,  which  holds  parent's  or  guardian's  negligence  not  imputable  to  child  non  sui 
juris  in  action  by  it  for  injuries  to  his  person. 

Cited  in  note  (18  L.R.A. (N.S.)  320)  on  contributory  negligence  of  parent  or 
custodian  as  bar  to  action  by  child  for  negligent  injuries. 

54  L.  R.  A.  855,  CHERRY  v.  DES  MOIXES  LEADER.   114  Iowa,  298,  89   Am. 

St.  Rep.  305,  86  N.  W.  323. 
Privileged  publication)*. 

Cited  in  Kersting  v.  White,  107  Mo.  App.  280,  80  S.  W.  730.  holding  that  a 
.statement  honestly  made  by  one  member  of  a  religious  society  to  another  that 
another  member  is  "living  in  sin"  with  plaintiff  is  privileged,  not  malicious  and 
non-actionable. 

Cited  in  note    (104  Am.  St.   Rep.   114,   139)    on  what  libelous  statements  are 
privileged. 
Proof  of  malice. 

Cited  in  Thompson  v.  Rake,   140  Iowa,  234,   18  L.R.A.(N.S.)    922,   118  N.  \V. 
279,  holding  an  affidavit  of  habitual  drunkenness  made  in  a  proceeding  for  ap- 
pointment of  guardian  not  in   itself  proof  of  malice  without  extrinsic  evidence 
to  that  point,  taken  with  the  circumstances  of  the  case. 
Directing'   verdict. 

Cited  in  Blossi  v.  Chicago  &  N.  \V.  R.  Co.  144  Iowa,  713,  20  L.R.A. (X.S.)  2G2. 
123  N.  W.  360.  holding  the  sustaining  of  a  motion  to  direct  verdict  proper  where 
had  the  jury  returned  a  verdict  for  plaintiff  a  new  trial  must  have  been  allowed. 

54  L.  R.  A.  859.  DIAMOND  JOLINE  STEAMERS  v.   DAVENPORT,  114  Iowa, 

432,  87  N.  W.  399. 
Condemnation   of  laiida   nnder   prior   public    use. 

Cited  in  State  ex  rel.  Milwaukee  Terminal  R.  Co.  v.  Superior  Ct.  54  Wash.  375. 
103  Pac.  469,  holding  that  the  use  of  a  strip  of  railroad  land  used  by  a  mill  coin 
pany   for   its  own  siding  and   to   facilitate  loading   is  not  such  a  public  use  as 
to  exempt  it  from  condemnation  for  the  line  of  another  railroad  company. 

Cited  in  footnotes  to  Denver  Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co.  60 
L.R.A.  383,  which  denies  power  of  reservoir  company  to  condemn  land  devote,! 
to  purpose  of  railroad  unless  public  necessity  requires;  Cleveland  C.  C.  &  St.  L. 
R.  Co.  v.  Ohio  Postal  Teleg.  Co.  62  L.R.A.  951,  which  holds  determination  that 
practical  uses  of  railroad  right  of  way  will  not  be  interfered  with  by  appropria- 
tion of  part  thereof  by  magnetic  telegraph  company  prerequisite  to  such  appro- 
priation. 
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54  L.  R.  A.  862,  MARSHALL  v.  Bullard,  114  Iowa,  462,  87  X.  W.  427. 
Partial  payment  in  full  satisfaction. 

Cited  in  Greenlee  v.  Mosnat,  11G  Iowa,  540,  90  N.  W.  338,  holding  that  the 
acceptance  of  a  chock  for  a  certain  amount  on  the  agreement  that  it  be  taken  as 
payment  in  full  of  a  larger  amount  claimed  hut  not  conceded  amounts  to  an 
accord  and  satisfaction. 

Cited  in  footnote  to  Enghretson  v.  Seiberling,  64  L.R.A.  75,  which  holds  accept- 
ance of  part  of  amount  due  from  insolvent  debtor  satisfaction  of  entire  debt. 

Cited  in  note  (100  Am.  St.  Rep.  410,  439)  on  accord  and  satisfaction. 

—  Made  by  third   person. 

Cited  in  Ex  partc  Zeiglcr,  83  S.  C.  81,  21  L.R.A.  (N.S.)  1007,  64  S.  E.  513,  hold- 
ing that  a  partial  payment  of  a  debt  by  a  debtor  discharged  from  such  debt, 
being  made  at  request  of  debtor  who  is  liable  thereon  and  accepted  as  satisfaction 
is  binding. 

—  Sufficiency  of  consideration. 

Cited  in  Engbretson  v.  Seiberling.  122  Iowa,  523,  64  L.R.A.  76,  101  Am.  St. 
Rep.  279,  98  N.  W.  319,  holding  that  the  acceptance  of  a  lesser  amount  in  full 
satisfaction  of  a  judgment  against  an  insolvent  debtor  is  binding  against  an 
assignee  who  seeks  execution;  Bodenhofer  v.  Hogan,  142  Iowa,  328,  134  Am. 
St.  Rep.  418,  1-20  X.  W.  659,  19  Ann.  Cas.  1073,  holding  that  an  agreement 
to  accept  part  payment  of  amount  conceded  to  be  due  for  labor  rendered,  as  a 
satisfaction  of  the  whole  lacks  consideration  and  is  not  binding. 

Cited  in  note  (11  L.R.A. (X.S.)  1024)  on  part  payment  as  consideration  for 
discharge  of  liquidated  and  undisputed  debt. 

54  L.  R.  A.  805,  ML'XRO  v.  BOWLES,  187  111.  346,  58  X.  E.  331. 
Delivery   reyuLsite  to  instrument. 

Cited  in  Indiana  Trust  Co.  v.  Byram,  36  Ind.  App.  14,  72  X.  E.  670,  holding 
that  a  note  made  out  to  plaintiff  by  his  agent  containing  indorsements  of  pay- 
ment thereon  and  left  in  his  strong  box  was  plaintiff's  under  the  agency  where 
agent  handled  all  such  business  for-plaintiu"  merely  making  an  annual  statement. 
Deeds  left  in  escrow  or  with  third  person. 

Cited  in  Renehan  v.  McAvoy,  116  Md.  360,  38  L.R.A. (X.S.)  946,  81  Atl.  586, 
holding  that  sufficient  delivery  of  deed  is  not  effected  by  placing  it  in  hands  of 
county  official  for  safe-keeping  with  directions  to  place  it  on  record  upon  death 
of  grantor;  Cooper  v.  Cooper,  162  Mich.  308,  127  X.  W.  266.  holding  that  in  de- 
livering conveyances  to  third  party  in  escrow  with  direction  to  keep  them  until 
grantee  calls  for  them,  grantor  is  presumed  to  have  extended  irrevocable  delivery 
creating  present  interest;  Flynn  v.  Flynn.  17  Idaho,  161,  104  Pac.  1030,  holding 
that  the  fact  that  a  deed  was  left  by  grantor  in  possession  of  the  attorney  who 
drew  it  up  until  after  death  of  grantor  does  not  affect  the  sufficiency  of  the  de- 
livery; Bogan  v.  Swearingen,  199  111.  457,  65  N.  E.  426,  holding  a  valid  delivery  of 
an  executed  deed  to  take  place  where  given  to  a  third  person  reserving  no  right  or 
recall  but  with  instructions  not  to  deliver  to  grantees  until  after  death  of 
grantor;  Kirkwood  v.  Smith,  212  111.  399,  72  X.  E.  427,  holding  that  a  delivery 
of  a  deed  to  a  third  person  not  to  be  delivered  to  grantee  until  after  death  of 
grantor  reserving  right  to  use  any  proceeds  of  property,  divests  grantor  of  all 
right  to  control  or  recall  the  deed:  Thompson  v.  Calhoun,  216  111.  165,  74  X.  E. 
775,  holding  that  the  execution  of  a  deed  by  father  to  son  and  left  in  possession 
of  draftsman  with  instructions  to  have  it  recorded  on  his  death  taking  place, 
is  a  passing  of  title  not  revocable  by  death  of  grantor. 
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Annotation  cited  in  Grilley  v.  Atkins,  78  Conn.  385,  4  L.R.A.  (N.S.)  819,  112 
Am.  St.  Rep.  152,  62  Atl.  337,  holding  that  the  delivery  of  a  deed  to  a  third 
person  indorsed  in  escrow  to  the  grantee  to  be  delivered  to  him  at  death  of  grantor 
who  reserved  a  life  estate  is  a  good  delivery  in  escrow  devesting  grantor  of  ail 
dominion  and  control;  Nuckols  v.  Stone,  120  Ky.  63!),  87  S.  W.  799,  holding  that 
the  delivery  of  a  deed  to  a  third  person  reserving  a  life  estate  in  grantor  and 
also  a  right  to  revoke  the  deed  in  a  specified  manner  is  nevertheless  a  delivery 
passing  title  to  the  grantee  therein  on  death  of  grantor,  providing  revocation  was 
not  made  as  provided;  Clark  v.  Creswell,  112  Md.  342,  76  Atl.  579,  holding  that 
the  alteration  of  a  deed  made  in  favor  of  a  third  person  without  her  knowledge 
after  delivery  to  the  person  paying  the  consideration,  is  a  nullity,  title  by  the 
delivery  having  passed  to  the  third  person,  though  she  had  no  knowledge  of  the 
execution  or  alteration. 

Cited  in  notes  (4  L.R.A. (N.S.)  817)  on  right  to  revoke  deed  delivered  to 
stranger,  to  be  delivered  to  grantee  after  grantor's  death;  (38  L.R.A. (N.S.)  941, 
944,  946,  947)  on  delivery  of  deed  to  third  person  or  record  by  grantor,  as  a  de- 
livery to  the  grantee. 

54  L.  R.  A.  910,  STATE  v.  STARK,  63  Kan.  529,  88  Am.  St.  Rep.  251,  66  Pac. 

243. 
Violation   of   liquor   regulations   as   justification    for   trespass. 

Cited  in  J.  D.  Her  Brewing  Co.  v.  Campbell,  66  Kan.  364,  71  Pac.  825,  holding 
that  a  seizure  of  bar  fixtures  and  ice  box  in  the  absence  of  authorizing  statute 
is  not  justified  by  the  fact  that  they  are  to  be  used  in  maintaining  a  public  nui- 
sance. 
Injunction   to  abate  violation   of   prohibition   law. 

Criticised  as  dictum  in  State  v.  Estep,  66  Kan.  422,  71  Pac.  857,  denying  right 
in  existing  state  of  legislation  to  enjoin  liquor  nuisance. 
Change  of  venue  for  prejudice  of  trial  judge. 

Cited  in  State  v.  Crilly,  69  Kan.  808,  77  Pac.  701,  holding  that  a  statement  by 
a  trial  judge  before  a  trial  that  in  the  event  of  conviction  he  will  see  that  the 
process  of  the  court  is  not  defeated  by  subterfuge  does  not  show  such  prejudice 
as  to  warrant  change  of  venue;  Re  Smith,  73  Kan.  747,  85  Pac.  584,  holding  that 
fear  of  prejudice  on  part  of  trial  judge  merely  evidenced  by  former  decisions 
rendered  against  applicant  will  not  warrant  change  of  venue. 

54  L.  R.  A.  913,  POHLMAN  v.  DAWSON,  63  Kan.  471,  88  Am.  St.  Rep.  249,  65 

Pac.  689. 
Contracts  not   to  engage   in  profession   or  business. 

Cited  in  Turner  v.  Abbott,  116  Tenn.  727,  6  L.R.A.  (N.S.)  896,  94  S.  W.  64,  8 
Ann.  Cas.  150,  holding  that  an  agreement  by  a  dentist  on  accepting  employment 
that  on  the  termination  thereof,  he  would  not  practice  at  the  particular  place 
of  employment  is  valid. 

Cited  in  footnotes  to  Bancroft  v.  Union  Embossing  Co.  64  L.R.A.  298,  which 
holds  contract  by  seller  of  right  to  manufacture  and  sell  patented  machine  not  to 
engage  in  making  same  nor  grant  right  to  do  so  to  others;  Eugene  Dietzgen  Co. 
v.  Kokosky,  66  L.R.A.  503,  which  sustains  right  to  injunction  against  member  of 
former  partnership  agreeing  on  sale  of  business  not  to  engage  directly  or  in- 
directly in  competitive  business  within  specified  city  for  designated  period  from 
continuing  in  rival  business  into  which  he  entered  in  violation  of  such  agreement; 
Keene  Syndicate  v.  Wichita  Gaa,  E.  L.  &  P.  Co.  67  L.R.A.  61,  which  holds  void 
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lease  by  corporation  generating  electricity  to  rival  company  with  agreement  not 
to  engage  in  business  for  ten  years. 

Cited  in  notes  (20  L.R.A.  (N.S.)  770)  on  entering  another's  employment  as 
breach  of  covenant  not  to  engage  in  rival  business;  (24  L.R.A. (N.S.)  932)  on 
validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of  business  or  pro- 
fession, as  affected  by  territorial  scope. 

54  L.  R.  A.  914,  MONTGOMERY  v.  LEBANON,  111  Ky.  040,  64  S.  W.  509. 
Place   of   taxation   where   temporary   residence    is   maintained. 

Distinguished  in  Lebanon  v.  Biggers,  H7  Ky.  432,  78  S.  W.  213,  where  farmer 
moved  to  town  to  enjoy  better  health  and  the  benefits  of  church  with  no  definite 
idea  of  length  of  stay  nor  of  place  where  he  would  return  to. 

54  L.  R.  A.  916,  COM.  v.  MOBILE  &  0.  R.  CO.  23  Ky.  L.  Rep.  784,  64  S.  W.  451. 

54  L.  R.  A.  919,  WALDRON  v.  LOUISVILLE  &  N.  R.  CO.  Ill  Ky.  30,  63  S.  W. 

580. 
Liability    for    knowing    injury    to    drnnUen    man. 

Cited  in  Cincinnati  N.  O.  &  T.  P.  R.  Co.  v.  Marrs,  119  Ky.  960,  70  L.R.A.  293, 
115  Am.  St.  Rep.  289,  85  S.  W.  188,  holding  railroad  company  liable  for  death  of 
a  drunken  man  known  by  yard  master  and  switch  foreman  to  be  in  the  yards, 
they  having  started  him  out  but  not  taking  him  out  of  the  yard  and  having  run 
over  him  later  while  he  was  asleep  between  tracks. 

Cited  in  footnotes  to  Wheeler  v.  Grand  Trunk  R.  Co.  54  L.R.A.  955,  which  holds 
carrier  liable  for  fall  of  drunken  passenger  permitted  to  dance  and  stagger  near 
door  of  baggage  car;  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.R.A.  580,  which 
denies  liability  to  drunken  passenger  ejected  at  station  where  ticket  expires,  for 
injuries  in  attempting  to  re-enter  train;  Korn  v.  Chesapeake  &  0.  R.  Co.  63 
L.R.A.  873,  which  denies  liability  of  carrier  for  death  of  intoxicated  passenger 
expelled  from  train  within  village  when  temperature  was  near  the  freezing  point; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Marrs's  Admrx.  70  L.R.A.  292,  which  holds 
railroad  company  finding  asleep  in  its  switch  yard  drunken  trespasser  who  has 
recently  left  train  of  another  company  at  its  station  required  to  either  see  him 
safely  out  of  yard  or  exercise  ordinary  care  to  avoid  injuring  him  in  operation 
of  switch  engine. 

Cited  in  note  (3]  L.R.A. (N.S.)  1033)  on  intoxication  of  persons  on  track  as 
affecting  applicability  of  doctrine  of  last  clear  chance. 

Distinguished  in  Cunningham  v.  Ayer  &  L.  Tie  Co.  133  Ky.  648,  118  S.  W.  948, 
where  the  deceased  was  drinking  but  it  was  not  shown  that  he  was  so  drunk  as 
to  impair  his  mentality  and  when  he  came  within  the  notice  of  defendants  he 
appeared  to  be  able  to  take  care  of  himself. 
Liability  of  railroad  for  Injury  to  trespasser  after  expulsion. 

Cited  in  note  (34  L.R.A. (N.S.)  203)  on  liability  of  railroad  for  injuries  in- 
flicted by  employees  on  trespasser  after  leaving  train. 

Distinguished  in  Southern  R.  Co.  v.  Back,  103  Va.  784,  50  S.  E.  257,  holding 
that  expulsion  of  intruder  from  railroad  signal  tower  at  night  is  not  such  negli- 
gence as  will  render  railroad  liable  for  death  occasioned  by  being  struck  by  one 
of  its  trains  at  later  hour. 
Separate  paragraphing  of  causes  of  action. 

Cited  in  Bartrom  v.  Ohio  &  B.  S.  R.  Co.  141  Ky.  102.  132  S.  W.  188,  to  the 
point  that  code  provision  requiring  each  cause  of  action  to  be  stated  in  separate 
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paragraphs,  does  not  mean  that  each  item  constituting  cause  of  action  must  be 
so  stated. 

-14  L.  R.  A.  923,  SMITH  BROS.  &  CO.  v.  NEW  ORLEANS  &  N.  E.  R.  CO.  106 

La.  11,  87  Am.  St.  Rep.  285,  30  So.  265. 
Subsequent  appeal,  109  La.  788.  33  So.  769. 
Inability    for    failure   to    forward    bonded   merchandise. 

(  ited  in  note  (4  L.R.A.  (N.S.)  1062)  on  liability  for  failure  to  forward  bonded 
merchandise. 

54  L.  R.  A.  927,  STATE  ex  rel.  LASSERRE  v.  MICHEL,  105  La.  741,  30  So.  122. 
Custody  of   minor   children. 

Cited  in  Re  Alderman,  157  N.  C.  514,  39  L.R.A.  (N.S.)  993,  73  S.  E.  126,  to  the 
point  that  rights  of  parents  to  custody  of  children  are  subordinate  to  welfare  of 
child  and  government's  interest  in  them;  Favr  v.  Emuy,  121  La.  93,  15  L.R.A. 
(N.S.)  747,  46  So.  112,  holding  that  a  father  cannot  bind  himself  by  an  agreement 
to  allow  his  divorced  wife  to  have  custody  of  children  on  stipulated  conditions 
after  the  decree  of  divorce  allowing  him  the  unconditional  custody;  Wilson  v. 
Elliott,  96  Tex.  475.  97  Am.  St.  Rep.  928,  73  S.  W.  946,  on  the  rights  of  parents 
to  custody  of  child  as  being  subordinate  to  rights  of  state  to  look  after  child's 
welfare. 

Cited  in  footnote  to  Jones  v.  Bowman,  67  L.R.A.  860,  which  holds  that  religious 
belief  will  not  in  absence  of  statutory  requirement  be  considered   in  determining 
the  proper  custodian  of  an  infant. 
Review    of    habeas    corpus. 

Cited  in  Ex  parte  Ryan.  124  La.  288,  50  So.  161.  holding  that  a  denial  of  a 
writ  of  habeas  corpus  relating  to  custody  of  children  may  be  reviewed  in  supreme 
court. 
Litigation    between    husband   and    wife. 

Distinguished  in  Nissen  v.  Farquhar,  121  La.  650,  46  So.  (579.  holding  that  in 
divorce  case  husband  cannot  be  compelled  to  testify,  as  to  his  means  for  purpose 
of  fixing  alimony. 

54  L.  R.  A.  930,  GRANT  v.  HAYNE,  105  La.  304.  29  S,,.  708. 
Discretion  in  allowance  of  damages. 

Distinguished   in   Parriconi  v.  Greco,   115   La.   559,   39   So.   599,   holding  $350 
damages  not  excessive  for  assault  on  a  woman  accompanied  with  great  insult  and 
abusive  language. 
Privileged  statements. 

Cited  in  Hunt  v.  Fidelity  Mut.  L.  Ins.  Co.  167  Ala.  198,  51  So.  1000,  holding 
that  plea  of  privileged  communication  must  show  that  publication  or  communi- 
cation was  made  in  good  faith  to  rebut  presumption  of  malice. 

Cited  in  footnote  to  Kubricht  v.  State,  58  L.R.A.  959,  which  holds  clergyman 
entering  on  baptismal  record,  as  reputed  father  of  bastard  child,  name  of  person 
known  to  have  been  acquitted,  guilty  of  libel. 

Cited  in  note  (104  Am.  St.  Rep.  127)  on  what  libelous  statements  are  privileged 
In  litigation. 

Cited  in  Lescale  v.  Joseph  Schwartz  Co.  116  La.  302,  40  So.  708,  holding  that 
statements  made  without  probable  cause  in  an  action  are  not  privileged  though 
material  to  the  issue  therein. 
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Cited  in  footnotes  to  Cooley  v.  Galyon,  GO  L.R.A.  139,  which  holds  words 
maliciously  spoken  by  witness  in  judicial  proceedings  of  stranger,  absolutely 
privileged,  if  pertinent  and  responsive;  Crockett  v.  McLanahan,  61  L.R.A.  914, 
which  holds  defamatory  matter  as  to  stranger  in  pleading,  absolutely  privileged, 
if  pertinent  and  relative  to  issue. 

Cited  in  note  (123  Am.  St.  Rep.  G3G)  on  liability  for  libel  or  slander  in  course 
of  judicial  proceedings. 

54  L.  R.  A.  933,  STATE  v.  NED,  105  La.  G9G,  30  So.  126. 
Constitutional   jury. 

Cited  in  State  v.  Jackson,  10G  La.  191,  30  So.  309,  holding  that  one  indicted 
for  an  offense  punishable  at  hard  labor  cannot  on  a  plea  of  not  guilty  waive  trial 
by  jury,  the  constitution  requiring  that  such  trial  be  had  by  jury  of  twelve: 
State  v.  Beebe,  127  La.  497,  53  So.  730,  holding  that  jurisdiction  to  try  offense 
denounced  by  Revised  Statutes,  section  791,  cannot  be  vacated  by  consent  upon 
jury  of  less  than  twelve  men. 
Vacation  of  verdict  for  misconduct  of  jury. 

Cited  in  Underwood  v.  Old  Colony  Street  R.  Co.  31  R.  I.  260,  76  Atl.  766,  Ann. 
Cas.  1912A,  .1318,  holding  that  new  trial  will  be  granted  where  it  appears  that 
during  trial  one  juror  was  for  two  days  so  far  under  influence  of  liquor  that  lie 
was  asleep  large  part  of  time. 

Cited  in  note  in  (134  Am.  St.  Rep.  1034)  on  misconduct  of  jurors  other  than 
their  separation  for  which  verdict  may  be  set  aside. 

54  L.  R.  A.  934,  MULHALL  v.  FALLON,  176  Mass.  266,  79  Am.  St.  Rep.  309,  57 

N.  E.  386. 
Declarations  of  deceased  made  before  action. 

Cited  iu  Nagle  v.  Boston  &  N.  Street  R.  Co.  188  Mass.  40,  73  N.  E.  1019.  on 
the  admissibility  of  declarations  made  by  deceased  as  of  his  own  knowledge  made 
before  trial. 
Sumcieney  of  evidence  of  dependence  on   decedent. 

Cited  in  Boyle  v.  Columbian  Fire  Proofing  Co.  182  Mass.  101,  64  N.  E.  726, 
holding  that  evidence  of  a  promise  to  support  mother  and  a  gift  of  ten  dollars 
during  life  of  father,  the  promise  of  support  coming  after  father's  death  and  evi- 
dence that  mother  had  no  other  means  of  support  is  sufficient  to  show  dependence 
on  intestate:  Mehan  v.  Lowell  Electric  Light  Corp.  192  Mass.  61,  78  N.  E.  385, 
holding  partial  dependence  sufficiently  shown  where  the  family  of  five  was  kept 
on  earnings  of  deceased  and  his  sister  and  aged  father,  that  deceased  turned  in 
twelve  dollars  a  week,  though  family  still  lived  in  same  house  and  had  enough 
to  cat  and  wear;  Morena  v.  Winston,  194  Mass.  383,  80  X.  E.  473,  holding  ques- 
tion as  to  whether  mother  was  dependent  for  support  from  wages  of  deceased  son 
properly  left  for  the  jury  where  there  is  no  evidence  of  other  support. 
Action  for  death  l>>  nonresident  aliens. 

Cited  in  Lykiardopoulo  v.  New  Orleans  &  C.  R.  Light  &  P.  Co.  127  La.  314, 
53  So.  575.  Ann.  Cas.  1912  A,  976,  holding  that  under  code,  granting  right  of 
action  for  negligent  death,  citizen  and  resident  of  foreign  country  may  sue  for 
negligent  death  of  his  son  occurring  here;  Bonthron  v.  Phoenix  Light  &  Fuel  Co. 
8  Ariz.  133,  61  L.R.A.  565, -71  Pac.  941,  holding  that  nonresident  aliens  may  bring 
an  action  under  the  statute  for  the  death  of  their  son  and  also  citing  annotation 
on  same  point;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Fajardo,  74  Kan.  318,  6  L.R.A. 
(N.S.)  682,  86  Pac.  301;  Kellyville  Coal  Co.  v.  Petraytis,  195  111.  217,  88  Am.  St. 
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Hep.  191,  63  N.  E.  94, — holding  that  aliens  residing  abroad  may  sue  in  this  state 
for  the  death  of  son  wrongfully  killed  here;  Romano  v.  Capital  City  Brick  &  Pipe 
Co.  125  Iowa,  597,  68  L.R.A.  135,  106  Am.  St.  Rep.  323,  101  X.  W.  437,  2  Ann. 
Cas.  678;  Mascitelli  v.  Union  Carbide  Co.  151  Mich.  694,  115  N.  W.  721;  Alfson 
v.  Bush  Co.  182  N.  Y.  399,  108  Am.  St.  Rep.  815,  75  X.  E.  230,  35  X.  Y.  Civ. 
Proc  Rep.  110;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Xaylor,  73  Ohio  St.  123,  3 
L.R.A.  (X.S.)  477,  ]12  Am.  St.  Rep.  701,  76  X.  E.  505;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  v.  Osgood,  36  Ind.  App.  39,  73  X.  E.  285;  Low  Moor  Iron  Co.  v.  La  Bianca, 
106  Va.  85,  55  S.  E.  532,  9  Ann.  Cas.  1177, — holding  personal  representative  may 
sue  though  money  recovered  will  be  for  benefit  of  nonresident  aliens;  Ferrara  v. 
Auric  Min.  Co.  43  Colo.  501,  17  L.R.A.(X.S.)  966,  95  Pac.  952;  Szymanski  v. 
Blumenthal,  3  Penn.  (Del.)  560,  52  Atl.  347;  Gaska  v.  American  Car  &  Foundry 
Co.  127  Mo.  App.  189,  105  S.  W.  3;  Anustasahas  v.  International  Contract  Co. 
51  Wash.  121,  21  L.R.A. (X.S.)  270,  130  Am.  St.  Rep.  1089,  98  Pac.  93;  Kaneko 
v.  Atehison,  T.  &  S.  F.  R.  Co.  164  Fed.  263;  Patek  v.  American  Smelting  &  Ref. 
Co.  21  L.R.A.  (N.S.)  274,  83  C.  C.  A.  284,  154  Fed.  191;  Renlund  v.  Commodore 
Min.  Co.  89  Minn.  45,  99  Am.  St.  Rep.  534,  93  X.  W.  1057,— holding  that  the 
statute  giving  right  of  action  foi-  wrongful  death  extends  to  nonresident  aliens; 
Pocahontas  Collieries  Co.  v.  Rukas,  104  Va.  284,  51  S.  E.  449,  holding  that  the 
benefits  of  the  wrongful  death  act  extend  to  resident  aliens  entitled  to  proceeds; 
Saveljich  v.  Lytle  Logging  &  Mercantile  Co.  97  C.  C.  A.  443,  173  Fed.  280;  The 
Hamilton  (Old  Dominion  S.  S.  Co.  v.  Gilmore)  207  U.  S.  405,  52  L.  ed.  270,  28 
Sup.  Ct.  Rep.  133, — on  right  of  nonresident  aliens  next  of  kin  to  recover  for  negli- 
gent death  of  relative  under  local  statutes;  Maiorano  v.  Baltimore  &  O.  R.  Co. 
213  U.  S.  272,  53  L.  ed.  795,  29  Sup.  Ct.  Rep.  424;  Fulco  v.  Schuylkill  Stone  Co. 
163  Fed.  125, — holding  pursuant  to  state  decisions  that  the  wrongful  death  act 
as  construed  by  the  Pennsylvania  courts  does  not  give  nonresident  aliens  a  right 
of  action. 

Cited  in  footnotes  to  McMillan  v.  Spider  Lake  Sawmill  &  Lumber  Co.  60 
L.R.A.  589,  which  denies  right  of  nonresident  aliens  to  recover  for  death  of  next 
of  kin  instantly  killed  or  dying  without  conscious  pain;  Bonthorn  v.  Phoenix 
Light  &  Fuel  Co.  61  L.R.A.  563,  which  sustains  right  of  nonresident  aliens  to 
maintain  action  for  negligently  causing  death  of  relative;  Romano  v.  Capital  City 
B.  &  P.  Co.  68  L.R.A.  132,  which  sustains  right  of  action  for  death  by  adminis- 
trator of  resident  alien  though  sole  heir  is  a  nonresident  alien. 

Cited  in  notes  (3  L.R.A.(X.S.)  474,  475;  21  L.R.A.(X.S.)  267)  on  right  to 
maintain  action  for  wrongful  death  for  benefit  of  nonresident  aliens;  (53  L.  ed. 
U.  S.  793,  794)  on  right  of  nonresident  alien  to  maintain  statutory  action  for 
death  of  other  person. 

Questioned  in  Tanas  v.  Municipal  Gas  Co.  88  App.  Div.  253,  84  X.  Y.  Supp. 
1053,  holding  that  a  local  administrator  can  maintain  an  action  for  negligent 
killing  of  a  resident  alien  for  benefit  of  surviving  nonresident  alien  next  of  kin. 

Disapproved  in  McMillan  v.  Spider  Lake  Saw  Mill  &  Lumber  Co.  115  Wis.  338, 
60  L.R.A.  591,  95  Am.  St.  Rep.  947,  91  X.  W.  979,  holding  that  wrongful  death  act 
does  not  give  a  right  of  action  to  nonresident  alien  mother  for  death  of  son  with- 
out conscious  pain  and  leaving  no  widow  or  issue,  the  action  thereunder  being 
new  and  not  connected  with  rights  of  survival. 
Territorial  operation  of  statutes. 

Cited  in  Southern  P.  Co.  v.  DeValle  DaCosta,  111  C.  C.  A.  417,  190  Fed.  692, 
holding  that  Kentucky  wrongful  death  act  confers  right  of  action  against  do- 
mestic corporation,  for  death  of  person,  resulting  from  corporation's  negligence, 
while  operating  vessel  on  high  seas;  Slater  v.  Mexican  Xat.  R.  Co.  194  U.  S.  129, 
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48  L.  ed.  904,  24  Sup.  Ct,  Rep.  581;  Irving  v.  Ford,  179  Mass.  221,  60  N.  E.  491,— 
on  the  effect  of  laws  on  persons  not  within  the  jurisdiction  and  power  of  the 
enacting  legislature. 

Cited  in  footnote  to  Robertson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  66  L.R.A.  919: 
which  holds  widow  residing  in  one  state  of  resident  of  such  state  who  was  negli- 
gently killed  in  another  state  entitled  to  benefit  of  statute  of  latter  state  making 
negligent  party  liable  therefor  and  requiring  amount  of  recovery  to  be  paid 
widow. 
Comity. 

Cited  in  Walsh  v.  Boston  &  M.  R.  Co.  201  Mass.  533,  88  N.  E.  12,  as  showing 
tendency  towards  a  broader  comity  in  the  enforcement  of  rights  created  by  the 
legislation  of  sister  states. 
Action  for  loss  of  support  caused  by  wrongful  act. 

Cited  in  McNary  v.  Blackburn,  180  Mass.  143,  61  N.  E.  885,  holding  that 
persons  injured  in  their  right  of  support  may  recover  under  the  statute  even 
though  they  have  no  legal  right  to  the  partial  support  voluntarily  rendered  by 
their  son;  Kanto  v.  Kelly,  65  Wash.  619,  118  Pac.  890,  holding  that  under 
statute  there  can  be  no  recovery  by  parents  for  death  of  minor  son,  in  case  there 
is  no  dependence,  absolute  or  partial,  although  they  were  receiving  his  wages. 
Action  for  wrongful  death  as  a  u«-\v  rig'ht  and  not  one  of  survival. 

Cited  in  Worcester  &  Suburban  Street  R.  Co.  v.  Travelers'  Ins.  Co.  180  Mass. 
266,  57  L.R.A.  630,  91  Am.  St.  Rep.  275,  62  N.  E.  364,  holding  that  a  "liability 
to  persons  who  may  accidentally  sustain  personal  injuries"  does  not  apply  to  lia- 
bility on  an  action  brought  by  administrator,  such  action  being  a  new  one  in 
favor  of  representatives. 

54  L.  R.  A.  939,  BLACK  v.  SECURITY  MUT.  LIFE  ASSO.  95  Me.  35,  49  Atl.  51. 
Validity  of  contracts  made  without  license. 

Cited  in  notes   (1  L.R.A.  (N.S.)   1159)   on  validity  of  contract  made  in  business 
carried  on  without  required  license:    (12  L.R.A. (N.S.)    615)    on  validity  of  con- 
tracts by  unlicensed  brokers. 
Power  to  Impose  license  tax  on  brokers. 

Cited  in  note  (129  Am.  St.  Rep.  281)  on  constitutional  limitations  on  power  to 
impose  license  or  occupation  taxes  on  brokers. 

54  L.  R.  A.  940,  HAGERSTOWN  v.  KLOTZ,  93  Md.  437,  86  Am.  St.  Rep.  437^ 

49  Atl.  836. 
Municipal  liability  for  failure  to  keep  »treets  free  from  obstructions. 

Cited  in  State  use  of  Pryor  v.  Miller,  194  Fed.  778,  holding  that  city  was  liable 
for  death  of  passengers  caused  by  obstruction  in  river  at  pier  over  which  city  had 
control. 

Cited  in  footnote  to  Dudley  v.  Flemingsburg,  60  L.R.A.  575,  which  denies 
city's  liability  for  injuries  by  failure  to  prevent  coasting  in  streets. 

Cited  in  notes  (20  L.R.A. (N.S.)  518,  582)  on  liability  of  municipality  for  de- 
fects or  obstructions  in  streets ;  (23  L.R.A. (N.S.)  642)  on  liability  of  municipality 
for  failure  to  prevent  improper  conduct  in  or  use  of  streets. 

Distinguished  in  Maryland  v.  Miller,  180  Fed.  808,  denying  city  liability  for 
failure  to  keep  "navigable  river"  free  from  obstructions,  such  river  being  entrust- 
ed to  its  care  and  control  by  statute. 
Demurrer  to  pleas. 

Cited  in  Richards  v.  Riverside  Iron  Works,  56  W.  Va.  517,  49  S.  E.  437,  hold- 
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ing  demurrer  to  special  pleas  in  bar  proper  where  the  averments  therein  could  be 
given  in  evidence  under  the  general  issue  already  pleaded  and  issue  joined  thereon. 

54  L.  R.  A.  !)42,  UNITED  R.  &  ELECTRIC  CO.  v.  STATE,  DEAXE,  93  Md.  619, 

86  Am.  St.  Rep.  453,  49  Atl.  923. 
Waiver  of  request  to  take  case  from  jury. 

Cited  in  Goodman  v.  Saperstein,  115  Md.  683,  81  Atl.  695,  holding  that  prayer 
of  defendant  to  take  case  from  jury  at  close  of  plaintiff's  case  is  waived  by  offer- 
ing testimony. 
Carrier's  liability   to   passenger   for  act   of  another   passenger. 

Cited  in  Kuhlen  v.  Boston  &  X.  Street  R.  Co.  193  Mass.  346,  7  L.R.A.  (X.S.) 
732,  118  Am.  St.  Rep.  516,  79  X.  E.  815,  holding  that  it  is  negligence  of  street  car 
company  to  fail  to  provide  against  injury  from  crowding  and  struggling  of  pas- 
sengers to  board  car,  where  such  struggling  is  of  frequent  occurrence  and  known 
to  the  company;  Xorfolk  &  W.  R.  Co.  v.  Birchfield,  105  Va.  822,  54  S.  E.  879, 
holding  that  carrier  is  liable  for  failure  to  use  utmost  diligence  to  protect  pas- 
senger against  threatened  assault. 

Cited  in  note  (118  Am.  St.  Rep.  468)  on  duties  and  liabilities  of  street  railway 
companies  toward  passengers. 

54  L.  R.  A.  945,  FIDELITY  MUT.  L.  ASSO.  v.  DEWEY,  83  Minn.  389,  86  X.  NY. 

423. 
Departure    from   contract  as  a  discharge  of  sureties   on    bonds. 

Cited  in  J.  R.  Watkins  Medical  Co.  v.  McCall,  116  Minn.  395,  133  X.  W.  966, 
holding  that  any  material  departure  from  terms  of  contract  between  principal 
and  agent  or  in  manner  of  execution  will  release  guarantor;  Indiana  &  0.  Life 
Stock  Ins.  Co.  v.  Bender,  32  Ind.  App.  296,  69  X.  E.  691,  holding,  where  agency 
contract  provides  that  money  collected  shall  be  turned  over  at  end  of  month, 
that  waiver  of  payment  operates  as  a  discharge;  Singer  Mfg.  Co.  v.  Boyette,  74 
Ark.  603,  109  Am.  St.  Rep.  104,  86  S.  W.  673,  holding  same  as  to  waiver  of  a 
provision  for  weekly  account. 

Distinguished  in  Lakeside  Land  Co.  v.  Empire  State  Surety  Co.  105  Minn. 
215,  117  X.  W.  431,  holding  omission  to  serve  notice  on  surety  company  of  failure 
to  complete  buildings  on  time  did  not  preclude  recovery  for  labor  and  material 
liens. 

54  L.  R.  A.  947,  STATE  v.  ROHART,  83  Minn.  257,  86  X.  \Y.  93.  333. 
Reasonableness    of    ordinance    re&uluting;    traffic. 

Distinguished  in  State  v.  Pratt,  90  Minn.  71,  95  X.  \Y.  589,  holding  ordinance, 
not  prohibiting  any  use  of  streets  but  merely  requiring  consent  to  removal  of 
trees  by  house-movers,  valid. 

54  L.  R.  A.  950,  STATE  v.  THOMPSOX,  160  Mo.  333,  83  Am.  St.  Rep.  468,  60 

S.  W.  1077. 

Followed  without  discussion  in  State  v.  Flynn.  160  Mo.  352.  60  S.  W.  1133. 
Delegation    of    legislative    power. 

Cited  in  State  ex  rel.  Davis  v.  Evans.  J22  Tenn.  192,  122  S.  W.  81,  holding  that 
statute  requiring  count}-  superintendents  of  schools  to  possess  literary  and 
scientific  qualifications  to  be  evidenced  by  state  board  of  education  is  not  uncon- 
stitutional as  delegating  legislative  power:  Seibel-Suessdorf  Copper  &  Iron  Mfg. 
Co.  v.  Manufacturers'  R.  Co.  230  Mo.  82,  130  S.  \Y.  288,  holding  that  grant  nf 
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legislative  power  complete  within  itself,  and  to  become  operative  only  upon  hap- 
pening of  prescribed  condition,  is  not  invalid;  Hubbell  v.  Pliggins,  148  Iowa,  40, 
126  N.  W.  914,  Ann.  Cas.  1912B,  822,  to  the  point  that  legislature  may  grant 
to  subordinate  officers  power  to  ascertain  and  determine  appropriate  facts  as 
basis  for  procedure  in  enforcement  of  law  without  delegating  legislative  power; 
State  v.  Atlantic  Coast  Line  R.  Co.  50  Fla.  (525,  32  L.R.A.  (N.S.)  (553,  47  So.  969, 
holding  that  legislature  may  enact  law  complete  in  itself,  and  may  authorize 
designated  officials,  to  provide  rules  and  regulations  for  its  enforcement  within 
its  expressed  general  purpose;  Trinity  County  v.  Mendocino  County,  151  ,Cal. 
286,  90  Pac.  685,  holding  it  competent  for  legislature  to  declare  that  a  line  to  be 
established  by  surveyor  shall  be  boundary  line  between  counties;  State  v.  Atlantic- 
Coast  Line  R.  Co.  56  Fla,  025,  32  L.R.A.(N.S.)  653,  47  So.  9(59,  holding  that  the 
legislature  may  properly  empower  railroad  commission  to  prescribe  duties  and 
rules  upon  which  a  statute  may  operate  in  imposing  a  penalty ;  Pierce  v.  Doo- 
little,  130  Iowa,  336,  6  L.R.A.  (X.S.)  145,  106  X.  W.  751,  holding  same  with  re- 
spect to  rules  made  by  health  boards  duly  adopted;  State  Racing  Commission  v. 
Latonia  Agri.  Asso.  136  Ky.  189,  25  L.R.A. (X.S.)  912,  123  S.  W.  681,  upholding 
statute  empowering  a  racing  commission  to  prescribe  rules  concerning  horse  rac- 
ing and  qualifications  for  their  issuing  of  licenses  therefor  under  the  statute,  the 
commission  not  having  arbitrary  power  or  the  power  of  legislation  thereunder; 
Elwell  v.  Comstock,  99  Minn.  269.  7  L.R.A.(X.S.)  626,  109  X.  W.  698,  9  Ann. 
Cas.  270,  holding  that  the  power  delegated  to  voting  commission  to  determine 
the  efficiency  of  the  voting  machine  authorized  to  be  used  in  the  state  by  statute 
is  administrative  .and  neither  judicial  nor  legislative;  Samuelson  v.  State,  116 
Tenn.  486,  115  Am.  St.  Rep.  805,  95  S.  W.  1012,  holding  that  a  law  forbidding 
any  one  but  duly  authorized  agents  of  carriers  to  sell  nontransferable  fare  tickets 
issued  for  price  below  regular  schedule  of  rates,  does  not  delegate  legislative 
power  to  carriers  simply  because  by  a  sale  of  such  tickets  they  make  the  operation 
of  the  law  possible, 
it  i-un  In  ( ioii  to  promote  health  or  moral*. 

Cited  in  State  v.  Parker  Distilling  Co.  236  Mo.  274,  139  S.  W.  453,  holding  that 
state  can  absolutely  abolish  traffic  in  intoxicating  liquors,  without  taking  one's 
property  without  due  process  of  law;  Re  Jones,  4  Okla.  Crim.  Rep.  86,  31  L.R.A. 
(X.S.)  554,  140  Am.  St.  Rep.  655,  109  Pac.  570,  holding  that  legislature  may 
declare  billiard  and  pool  halls  and  bowling  alleys  nuisances  and  forbid  them: 
Ex  parte  Murphy,  8  Cal.  App.  445,  97  Pac.  199,  holding  that  a  public  pool  and 
billiard  hall  though  not  a  nuisance  per  se  is  subject  to  regulation  where  it  is 
shown  to  weaken  morals  and  encourage  idleness;  State  v.  Kessels,  120  Mo.  App. 
237,  96  S.  W.  494,  as  approving  a  former  decision  upholding  the  licensing  of 
bawdy  houses  by  city  under  its  charter  powers,  such  license  repealing  within  the 
city  the  state  law  prohibiting  them;  State  v.  Bixman,  162  Mo.  22,  62  S.  W.  828, 
holding  that  the  fixing  of  a  fee  to  pay  for  inspection  of  liquor  in  the  state  is  not 
invalid  because  a  revenue  alx>ve  expenses  accrues  to  the  state  therefrom. 

Cited  in  note  (121  Am.  St.  Rep.  698)  on  gambling  games  and  devices. 

I    nl. -i  \\  l'n  I    <l  i -.<•!•  i  in  i  mi  I  ion. 

Cited  in  State  v.  Vickens,  186  Mo.  107,  84  S.  W.  908,  2  Ann.  Cas.  779,  holding 
an  act  providing  for  inspection  of  factories  within  state  and  making  factories 
pay  for  such  inspection  is  not  a  discriminal  ion  against  city  factories  in  favor  of 
those  in  the  country,  but  applies  to  all  factories  within  the  state. 
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54  L.  R.  A.  955,  \YHEELER  v.  GRAND  TRUNK  R.  CO.  70  X.  H.  607,  50  All. 

103. 
Liability   of   railroad    for   injury   to   drunken   or   Uelpless   passenger. 

Cited  in  Paris  &  G.  N.  R.  Co.  v.  Robinson,  53  Tex.  Civ.  App.  20,  114  S.  W.  658, 
holding  that  there  could  be  no  recovery  for  death  of  intoxicated  passenger  by 
fulling  from  train  where  evidence  failed  to  disclose  how  accident  occurred  or 
knowledge  by  carrier's  servants  of  his  being  in  place  of  danger. 

Cited  in  footnotes  to  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.R.A.  580, 
which  denies  liability  to  drunken  passenger  ejected  at  station  where  ticket  ex- 
pires, for  injuries  in  attempting  to  re-enter  train;  Southern  R.  Co.  v.  Hobbs,  63 
L.R.A.  68,  which  holds  promise  by  conductor  to  assist  partially  blind  passenger 
in  alighting  not  an  undertaking  to  escort  her  from  her  seat  to  the  platform;  Korn 
v.  Chesapeake  &  O.  R.  Co.  63  L.R.A.  873,  which  denies  liability  of  carrier  for 
death  of  intoxicated  passenger  expelled  from  train  within  village  when  tempera- 
ture was  near  the  freezing  point;  Fox  v.  Michigan  C.  R.  Co.  68  L.R.A.  336,  which 
holds  carrier  liable  where  employees  in  charge  of  train  knowingly  permit  person 
beastly  drunk  to  go  out  alone  on  platform  of  moving  car. 
i.n.si  clear  chance. 

Cited  in  Doherty  v.  California  Nav.  &  Improv.  Co.  6  Cal.  App.  137,  91  Pac.  419. 
holding  company  liable  for  breaking  of  arm  of  plaintiff  while  in  drunken  condi- 
tion caused  by  act  of  captain  of  its  vessel  in  raising  plaintiff  up  onto  his  feet  in 
said  vessel  with  knowledge  of  his  inability  to  stand;  Parkinson  v.  Concord  Street 
R.  Co.  71  N.  H.  32,  51  Atl.  268,  holding  that  one  negligently  walking  onto  track 
may  nevertheless  recover  where  inotorman  who  ran  over  him  could  after  seeing 
his  danger  have  prevented  the  accident;  Carney  v.  Concord  Street  R.  Co.  72  N.  H. 
370,  57  Atl.  218,  holding  that  though  a  child  on  the  tracks  is  a  trespasser  the 
inotorman  is  not  relieved  of  the  duty  to  exercise  ordinary  care  to  refrain  from  in- 
juring it  after  its  presence  was  or  ought  to  have  been  discovered;  Yeaton  v. 
Boston  &  M.  R.  Co.  73  N.  H.  288,  61  Atl.  522,  holding  that  where  a  pedestrian's 
error  in  judgment  in  deciding  to  cross  tracks  put  him  in  a  position  where  he  was 
unable  to  protect  himself,  the  trainmen  were  required  to  exercise  reasonable  care 
to  avoid  injuring  him  after  knowledge  of  his  position. 
Contributory  negligence  by  intoxicated  person. 

Cited  in  Black  v.  New  York,  N.  H.  &  H.  R.  Co.  193  Mass.  453,  7  L.R.A.  (N.S.) 
152,  79  N.  E.  797,  9  Ann.  Cas.  485,  holding  that  the  jury  could  properly  find  that 
plaintiff  was  free  from  negligence  where  in  an  extremely  intoxicated  condition  he 
was  taken  from  train  and  placed,  while  barely  able  to  stand,  on  a  flight  of  stairs 
and  there  left  to  fall  over  backwards;  Anderson  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  103  Minn.  233,  14  L.R.A. (N.S.)  892,  114  N.  W.  1123  (dissenting  opin- 
ion), on  the  rule  that  doctrine  of  contributory  negligence  does  not  apply  to  a 
person  in  such  a  position  that  he  cannot  protect  himself  from  the  negligence  of 
another  though  his  condition  is  the  result  of  his  voluntary  act. 

Cited  in  footnote  to  Vizacchero  v.  Rhode  Island  Co.  69  L.R.A.  188,  which  holds 
that  intoxication  does  not  relieve  person  from  degree  of  care  required  of  sober 
man  under  same  conditions. 
Specification  of  objections  or  exceptions. 

Cited  in  Bourassa  v.  Grand  Trunk  R.  Co.  75  N.  H.  362,  74  Atl.  590,  holding 
that  exception  to  instructions  is  unavailing  unless  attention  of  court  is  specifical- 
ly directed  to  the  particular  error  claimed;  Harris  v.  Smith,  71  N.  H.  332,  52 
Atl.  854,  holding  that  a  general  exception  to  an  instruction  on  the  grounds  that 
it  assumes  facts  not  established  by  the  evidence  is  unavailing,  for  failure  to  point 
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out  the  specific  facts  assumed;   Clark  v.  Midclleton,  74  N.  H.   189,  66  Atl.  115, 

holding  that  a  motion  to  dismiss  waives  right  to  set  up  claim  which  might  have 

been  met  had  it  heen  specifically  stated  in  the  motion;  Smith  v.  Hallahan,  75  N. 

H.  535,  78  Atl.  122,  holding  that  declaration  in  action  to  recover  for  injury  done 

by  dog  is  not  defective  because  it  fails  to  formally  allege  plaintiff's  freedom  from 

fault. 

Giving   requested   oharg'e   In   substance. 

Cited  in  note  (2  L.R.A.  (N.S. )  310)  on  withdrawal  or  refusal  and  giving  re- 
quested charge  in  substance  as  affected  by  subsequent  refusal  to  charge  proposi- 
tion in  form  originally  preferred. 

54  L.  R.  A.  959,  IVEY  v.  STATE,  113  Ga.  1062,  39  S.  E.  423. 
Improper  argument    (>:•    counsel. 

Cited  in  Hoxie  v.  State,  114  Ga.  22,  39  S.  E.  944,  condemning  the  practice  of 
prosecution  in  attempting  to  sway  the  jury  by  means  of  an  argument  not  in  any 
way  connected  with  the  evidence  upon  which  they  are  called  to  pass;  West- 
ern &  A.  R.  Co.  v.  Cox,  115  Ga.  720,  42  S.  E.  74,  holding  it  error  not  to  grant  a 
new  trial  where  attorney  for  plaintiff  in  closing  address  to  jury  stated  that  a 
"railroad  had  no  soul,  no  conscience,  no  sympathy  and  no  God"  and  that  the 
only  way  to  reach  it  was  by  making  it  pay  money;  State  v.  Rodriguez,  31  Nev. 
346,  102  Pac.  863,  holding  that  in  prosecution  for  assault  upon  woman  within 
intent  to  kill,  it  is  error  for  prosecuting  attorney  to  charge  accused  with  being  a 
•'macque"  although  court  admonished  jury  to  disregard  statement. 

Cited  in  footnote  to  State  v.  Irwin,  60  L.R.A.  716,  which  holds  repeatedly  ask- 
ing on  cross-examination,  son  of  one  accused  of  rape  if  he  had  not  stated  sus- 
picion of  father's  having  committed  similar  offense  with  other  girls,  reversible 
error. 

Distinguished  in  O'Dell  v.  State,  120  Ga.  156,  47  S.  E.  577,  holding  that  a  new 
trial  will  not  be  granted  for  improper  remarks  of  counsel  to  jury  where  it  does  not 
distinctly  appear  from  the  record  that  the  remarks  were  heard  by  the  court  and 
where  not  objected  to  by  opposite  party  nor  ruling  secured  thereon  from  the 
court. 
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55  L.  R.  A.  33,  MORGAN  v.  WORDELL,  378  Mass.  350,  3  X.  B.  N.  Rep.  513,  59 

N.  E.  1037. 
Nature   of   claims   which    may   be   net   off   In    bankruptcy. 

Cited  in  Wagner  v.  Burnham,  224  Pa.  592,  73  Atl.  990,  holding  counterclaim 
"provable  against  estate  of  bankrupt"  by  his  debtor  in  action  by  trustee  is  such 
claim  as  is  provable  in  its  nature  at  time  set-off  is  sought  to  be  enforced; 
Norfolk  &  W.  R.  Co.  v.  Graham,  76  C.  C.  A.  385,  145  Fed.  813,  holding  counter- 
claim which  may  be  set  off  in  independent  action  by  trustee  is  one  that  is  prov- 
able in  its  nature. 
Disability  of  creditor  as  affecting-  rights  of  bankrupt's  surety. 

Cited  in  Swarts  v.  Siegel,  54  C.  C.  A.  399,  117  Fed.  16,  holding  accommoda- 
tion maker,  indorser  or  surety  paying  obligation  of  bankrupt  must  return  prefer- 
ence given  original  holder  before  his  claim  against  bankrupt  is  allowable. 
1  on  t  i  niii-ti  I    claim*    against    bankrupt. 

Followed  in  Smith  v.  McQuillin,  193  Mass.  290.  79  N.  E.  40J,  holding  that  a 
claim  which  is  merely  contingent  at  the  time  of  the  petition  is  not  provable  in 
the  bankruptcy  proceedings;  Goding  v.  Rosenthal,  180  Mass.  43,  61  N.  E.  222; 
Clemmons  v.  Brinn,  36  Misc.  160,  72  X.  Y.  Supp.  ]066,  holding  contingent  liability 
on  replevin  bond  is  not  provable  in  bankruptcy:  Dunbar  v.  Dunbar,  190  U.  S. 
351,  47  L.  ed.  1092,  23  Sup.  Ct.  Rep.  757,  Affirming  180  Mass.  173,  91  Am.  St. 
Rep.  623,  62  N.  E.  248,  holding  agreement  to  pay  annuity  to  divorced  wife  unless 
remarried  is  not  provable  in  bankruptcy;  Re  Ellis,  74  C.  C.  A.  297,  143  Fed.  106, 
holding  subcontractor  has  not  a  provable  claim  against  contractor  whose  liability 
is  determined  by  contract  with  owner  of  building,  who  has  not  fully  performed; 
Re  Pettingill,  137  Fed.  148,  on  proof  of  contingent  claims. 
Defenses  to  action  on  stock  subscription. 

Cited  in  note  (18  L.R.A.(X.S.)  349)  on  right,  in  action  by  receiver  to  recover 
unpaid  balance  of  stock  subscriptions,  to  interpose  defense  available  against  cor- 
poration. 

55  L.  R.  A.  77,  CADIGAN  v.  CRABTREE,  179  Mass.  474,  88  Am.  St.  Rep.  397,  61 

X.  E.  37. 

Exceptions  on  new  trial  sustained  in  186  Mass.  12,  66  L.R.A.  985,  104  Am.  St. 
Rep.  543,  70  X.  E.  1033. 
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Broker***  right   to  commissions  -where   transaction   fails. 

Cited  in  Quinn  v.  Burton,  188  Mass.  469.  74  N.  E.  942,  on  recovery  by  broker 
where  no  contract  for  exchange  is  in  fact  made;  Smith  v.  Kimball,  193  Mass. 
585,  79  N.  E.  800,  holding  broker  could  not  recover  for  unsuccessful  efforts,  where 
agreement  was  he  should  have  commission  if  he  procured  sale. 

—  Where   deal   in   consummated    without   his   aid. 

Cited  in  French  v.  McKay,  181  Mass.  486,  63  X.  E.  1068,  as  to  recovery  by 
broker  when  he  brings  parties  together  and  they  afterwards  effect  an  exchange 
themselves;  Kimball  v.  Hayes,  199  Mass.  520,  85  N.  E.  875,  holding  where  note 
broker  is  employed  to  get  customer  for  note  of  his  principal,  principal  may  find 
customer  himself  or  through  another  broker  in  absence  of  special  agreement. 

Cited  in  footnote  to  Bradley  v.  Gorham,  66  L.R.A.  934,  which  holds  bill  sent 
by  broker  to  customer  for  commissions  alleged  to  have  been  earned  on  sale  ad- 
missible in  support  of  his  claim  to  have  acted  as  agent  for  latter. 
Right    to   discharge   broker   and   deal    independently. 

Cited  in  Miller  v.  YVehrman,  81  Neb.  390,  115  X.  ^Y.  1078,  holding  naked  au- 
thority to  sell  land,  not  coupled  with  interest,  nor  given  upon  consideration,  is 
revocable  at  any  time  by  principal;  Cadigan  v.  Crabtree,  186  Mass.  12,  06  L.R.A. 
985,  104  Am.  St.  Rep.  543,  70  X.  E.  1033,  holding  principal  might  discharge  broker 
at  any  time  and  was  not  bound  to  allow  him  reasonable  time  to  find  tenant: 
Smith  v.  Kimball,  193  Mass.  58.5,  79  X.  E.  800,  holding  seller  may  terminate 
broker's  employment  in  good  faith,  knowing  his  customer,  and  then  deal  with 
customer  himself. 

Cited  in  footnote  to  Cadigan  v.  Crabtree,  66  L.R.A.  982,  which  holds  real  estate 
broker  not  entitled  to  commission  where,  after  producing  customer  willing  to 
negotiate  for  lease  principal  in  good  faith  decides  not  to  lease  and  discharges 
broker,  although  he  subsequently  decides  to  lease  and  makes  contract  with  the 
person  produced  by  the  broker. 

Cited  in  note   (139  Am.  St.  Rep.  230)   on  revocation -of  broker's  authority. 

Distinguished  in  Munroe  v.  Taylor,  191  Mass.  485,  78  X.  E.  106,  where  broker's 
undertaking  was  not  only  to  find  purchaser  at  fixed  price,  but  to  effect  sale. 

55  L.  R.  A.  81,  CHURCH  OF  THE  HOLY   COMMUNION   v.   PATEKSOX   EX- 
TENSION R.  CO.  66  N.  J.  L.  218,  49  Atl.  1030. 
Fntnre  damaged   from    existing   cause. 

Followed  on  writ  of  error  in  new  trial  in  Church  of  the  Holy  Communion  v. 
Paterson  Extension  R.  Co.  68  N.  J.  L.  399,  53  Atl.  449,  holding  liability  for  fu- 
ture damage  to  edifice  by  reason  of  excavation  of  railroad  cut  not  discharged  1>\ 
receipt  for  damages  already  done. 

Cited  in  Albey  v.  Weingart,  71  N.  J.  L.  95,  58  Atl.  87,  holding  in  action  for 
damages  for  lessor's  refusal  to  give  leasec  possession  only  damages  suffered  at 
time  suit  was  instituted  were  recoverable. 
Accrual    of    right    of    action    for    damaged. 

Cited  in  Ochs  v.  Public  Service  R.  Co.  81  X.  J.  L.  663,  36  L.R.A.(X.S.)  242,  80 
Atl.  495,  Ann.  Cas.  19]  2D,  255,  to  the  point  that  statute  of  limitations  does  not 
run  from  time  of  negligent  act  but  from  time  of  consequential  injury. 

Cited  in  note  (5  L.R.A.  (X.S.)  383)  as  to  when  right  of  action  for  injury  to 
real  estate,  from  cause  not  immediately  effective,  accrues. 

—  l-'rnni    adjacent   excavation. 

Followed  in  Church  of  the  IIolv  Communion  v.  Paterson  Extension  R.  Co.  OS 
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X.  J.  L.  405,  53  Atl.  449,  holding  damages  to  edifice  resulting  from  excavation 
of  railroad  cut  gave  cause  of  action  when  they  were  sustained. 

Cited  in  West  Pratt  Coal  Co.  v.  Dorman,  1(51  Ala.  393,  23  L.R.A.  (N.S.)  80S, 
135  Am.  St.  Rep.  127,  49  So.  849,  18  Ann.  C'as.  750,  holding  statute  of  limita- 
tions does  not  begin  to  run  against  action  for  damage  to  surface  by  mining  until 
actual  mischief  lias  been  done  to  upper  soil. 

Cited  in  note    (23  L.R.A.  (N.S.)    805)    as  to  when  statute  commences  to   run 
against  action  for  injury  to  surface  by  mining  or  other  excavations. 
Liability   for   removal    of    lateral    or    subjacent    support    of    land. 

Cited  in  note  (08  L.R.A.  683,  (592,  704)  on  liability  for  removal  of  lateral  or 
subjacent  support  of  land  in  its  natural  condition. 

55  L.  R.  A.  87,  JACKSON  v.  PENNSYLVANIA  R.  CO.  66  N.  J.  L.  319,  49  Atl. 
730. 

Demurrer  to  amended  replication  sustained  in  69  N.  J.  L.  80,  54  Atl.  532. 
Settlement    between    plaintiff    and    third    person. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown,  70  Neb.  700,  97  N.  W.  1038,  hold- 
ing settlement  between  plaintiff  and  third  party  is  defense  available  to  defend- 
ant; Robinson  v.  St.  Johnsbury  &  L.  C.  R.  Co.  80  Vt.  143,  9  L.R.A. (N.S.)  1255, 
66  Atl.  814,  12  Ann.  Cas.  1060,  holding  express  messenger's  discharge  of  express 
company  for  injuries  is  bar  to  messenger's  suit  against  railroad  company  which 
express  company  agreed  to  indemnify;  Schoonover  v.  Osborne,  117  Iowa,  438,  90 
N.  W.  844,  holding  vendee  of  judgment  debtor  paying  money  to  redeem  land  from 
judicial  sale  to  plaintiff  does  not  do  so  as  entire  stranger. 

Cited  in  note  (100  Am.  St.  Rep.  394)  on  accord  and  satisfaction  with  stranger 
to  transaction. 
Consideration  for  release   of  liability  for  injury. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hilligoss,  171  Incl.  427,  131  Am. 
St.  Rep.  258,  86  N.  E.  485,  holding  contract  of  re-employment  is  sufficient  con- 
sideration for  release  by  servant. 
Aecord  and   satisf action  of  torts. 

Cited  in  note  (100  Am.  St.  Rep.  417)  on  accord  and  satisfaction  of  matters 
sounding  in  tort. 

55  L.  R.  A.  90,  TERRITORY  v.  KETCHUM,  10  N.  M.  718,  65  Pac.  169. 
(   i-uf-l    and  unusual  punishment. 

Cited  in  Re  Finley,  1  C'al.  App.  204,  81  Pac.  1041,  upholding  statute  making  it 
offense  punishable  with  death  for  convict  undergoing  life  sentence  to  commit 
assault  with  means  likely  to  cause  death  or  great  bodily  harm,  with  malice 
aforethought;  Weeins  v.  Miller,  217  U.  S.  379,  54  L.  ed.  803,  30  Sup.  Ct.  Rep.  544, 
holding  that  it  is  within  power  of  this  court  to  declare  statute  of  penal  code  de- 
fining crime  and  fixing  punishment  void,  as  cruel  and  unusual  punishment. 

55  L.  R.  A.  93,  APPLETON  v.  MAXWELL,  10  N.  M.  748,  65  Pac.  158. 
Enforcement    of    illegal    or    immoral    contracts. 

Cited  in  footnote  to  Fuller  v.  Berger,  65  L.R.A.  381,  which  holds  that  equity 
will  not  refuse  relief  against  infringement  of  patent  because  owner  has  devoted 
it  wholly  to  an  immoral  use. 

Cited  in  note  (117  Am.  St.  Rep.  502)  on  contracts,  consideration  for  which  has 
partly  failed  or  is  partly  illegal. 
—  Gambling-   contracts. 

Cited   in  footnotes  to  Ullman  v.   St.   Louis   Fair   Asso.   56  L.R.A.  606,   which 
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denies  right  to  abandon  partly  executed  illegal  bookmaking  contract  for  specified 
period,  and  recover  back  pro  rata  amount  of  money  paid;  Central  Stock  &  Grain 
Exchange  v.  Bendinger,  50  L.R.A.  875,  which  holds  broker  liable  to  refund  to  prin- 
cipal money  illegally  taken  from  agent  as  margins  on  gambling  transaction ; 
Drinkall  v.  Movius  State  Bank,  57  L.R.A.  341,  which  holds  title  to  cashier's 
check  acquired  by  payee's  indorsement  to  gambler  in  payment  for  chips  to  be 
used  in  gambling,  defective; Baxter  v.  Deneen,  64  L.R.A.  949,  which  holds  that 
broker  with  whom  margins  have  been  deposited  in  a  stock  gambling  transaction 
will  not  be  enjoined  from  violating  agreement  to  keep  them  on  deposit  in  a  spe- 
cified bank  until  the  transaction  is  closed. 

55  L.  R.  A.  96,  STATE  v.  MOORE.  129  X.  C.  494,  39  S.  E.  620. 
Evidence    of    trailing    '»>     don's. 

Cited  in  State  v.  Norman,  353  N.  C.  593,  68  S.  E.  917,  holding  that  in 
order  to  render  com  potent  action  and  conduct  of  blood  hound  in  trailing  person 
from  place  where  crime  was  committed,  tin-re  must  exist  certain  conditions  or 
circumstances  which  tend  to  establish  guilt  of  which  action  of  blood  hound 
is  indicative:  State  v.  Hunter,  143  N.  C,  609.  118  Am.  St.  Rep.  830.  56  S.  E. 
547,  holding  evidence  as  to  conduct  of  dog  in  tracking  accused  competent  evi- 
dence corroborative  of  State's  testimony  as  to  tracks:  State  v.  Freeman,  146 
N.  C.  616,  60  S.  E.  986,  holding  where  training,  character  and  conduct  of  dog 
make  his  acts  evidence,  they  may  be  either  a  circumstance  or  corroborative  evi- 
dence; State  v.  Spivey,  151  N.  C.  679,  65  S.  E.  995,  holding  evidence  as  to  con- 
duct of  bloodhounds  in  tracking  defendant  day  after  homicide  admissible. 

Cited  in  footnotes  to  Brott  v.  State.  63  L.R.A.  789,  which  holds  evidence 
of  conduct  and  behavior  of  bloodhounds  after  being  set  on  trail  of  fugitive 
criminal  inadmissible  to  prove  identity  of  scent  of  accused,  and  of  person  com- 
mitting crime;  McClurg  v.  Brenton,  65  L.R.A.  519,  which  holds  evidence  as  to 
breeding  and  training  of  hounds  which  led  party  to  a  house  inadmissible  in 
action  for  illegal  search  thereof. 

Cited  in  note   (35  L.R.A.  (N.S. )    872)    on  evidence  of  trailing  by  bloodhounds. 

Distinguished  in  State  v.  Dickerson,  77  Ohio  St.  66.  13  L.R.A. (N.S.)  348, 
122  Am.  St.  Rep.  479,  82  N.  E.  969,  11  Ann.  Cas.  1181,  holding  acts  of  dog 
may  be  described  where  foundation  has  been  laid  by  proof  as  to  training  of 
dog,  of  his  reliability  and  as  to  placing  him  on  trail. 

55   L.   E.   A.   99,   WELLSTON   COAL   CO.   v.   SMITH,   65   Ohio   St.   70,   87    Am. 

St.  Rep.  547,  61  N.  E.  143. 
Duty    of    master    to    provide    for    MHfety    of    servant. 

Cited  in  Frank  v.  Hcrancourt  Brewing  Co.  18  Ohio  S.  &  C.  P.  Dec.  605,  5 
Ohio  L,  Rep.  561,  Reversing  18  Ohio  S.  &  C.  P.  Dec.  32,  5  Ohio  N.  P.  N.  S. 
290,  on  master's  duty  to  furnish  servant  a  reasonably  safe  place  in  which  to 
work;  State  v.  Detroit,  T.  &  I.  R.  Co.  7  Ohio  N.  P.  N.  S.  547,  19  Ohio  S.  & 
C.  P.  Dec.  289,  holding  that  railroad  cannot  avoid  liability  for  using  defective 
cars  by  setting  up  that  it  has  inspectors  whose  duty  it  is  to  inspect  the  cars. 

Cited   in   footnote   to   Kelly   v.   New   Haven   S.   B.   Co.   57   L.R.A.   494,    which 
denies   owner's   liability   for   injuries  to  employee   from  neglect  of   mate   to   use 
fender    provided    for    bringing   vessel    into    dock. 
—  Duty    to   be    informed  as   to    dangers. 

Cited  in  Frank  v.  Herancourt  Brewing  Co.  18  Ohio  S.  &  C.  P.  Dec.  007, 
5  Ohio  L.  Rep.  562,  Reversing  5  Ohio  N.  P.  N.  S.  290,  18  Ohio  S.  &  C.  P.  Dec. 


197  L.  R.  A.  CASES  AS  AUTHORITIES.  [>>  L.R.A.  99 

32,  holding  master  charged  with  notice  of  dangerous  character  of  varnish  furn- 
ished   for   use. 
Notice    to    foreman    HM    notice    to    master. 

Cited  in  Poli  v.  Numa  Block  Coal  Co.  149  Iowa,  108,  33  L.R.A.  (N.S.)  646,  127 
N.  W.  1105,  holding  notice  to  the  pit  boss  of  a  mine  of  the  insufficient  covering 
of  a  cage  was  notice  to  the  company;  Every  v.  Rains,  84  Kan.  507,  115  Pac.  114, 
declaring  that  ignorance  of  a  defect  on  part  of  employer  was  not  excusable  when 
in  exercise  of  reasonable  care  it  should  have  been  known;  Coalgate  Co.  v.  Hurst, 
25  Okla.  593,  107  Pac.  657,  holding  in  an  action  for  the  death  of  an  employee 
there  was  no  error  in  allowing  evidence  that  it  was  stated  to  the  superintendent 
of  a  mine  that  certain  dangers  would  result  from  the  placing  of  a  fan  in  a 
certain  position. 
Relative  rig-hta  and  dutiet*  of  miner  and  mine  operator. 

Cited  in  Barrett  v.  Dessy,  78  Kan.  649,  97  Pac.  786,  on  relative  rights  and 
duties  of  mine-owner  and  miner;  Every  v.  Rains,  84  Kan.  567,  115  Pac.  114, 
holding  that  master  is  liable  for  injury  caused  by  fragment  falling  from  roof 
of  mine  if  in  exercise  of  reasonable  care  defect  would  have  been  known  and 
resulting  injury  avoided. 

Cited  in  footnote  to  Tradewater   Coal  Co.   v.  Johnson,   61   L.R.A.   161,   which 
holds  master  liable  for  failure  of  loaders  to  remove  loose  coal  hanging  in  mine, 
rendering   it  unsafe  for  other  employees. 
Safety    of    entry. 

Cited  in  Sloss-Sheffield  Steel  &  L  Co.  v.  Green,  159  Ala.  184,  49  So.  301,  hold- 
ing mine  operator  under  duty  to  employee  to  use  reasonable  care  to  keep  mine 
entry  safe;  Davis  v.  Turner,  69  Ohio  St.  119,  68  N.  E.  819,  holding  it  no  part  of 
mule  driver's  duty  to  inspect  and  repair  entries. 
Status   of   mine   boas. 

Cited  in  Antioch  Coal  Co.  v.  Rockey,  169  Ind.  252,  82  N.  E.  76,  holding  a  min- 
ing boss  employed  as  required  by  statute  is  not  fellow  servant  of  miner  but 
representative  of  employer;  Beresford  v.  American  Coal  Co.  124  Iowa,  44,  70 
L.R.A.  256,  98  N.  W.  902,  holding  superintendent  to  be  direct  representative  of 
mine  operator. 

Cited  in  footnote  to  Schmalstieg  v.  Leavenworth  Coal  Co.  59  L.R.A.  707,  which 
holds  mine  owner  liable  for  injury  to  employee  from  negligence  of  fire  boss  whose 
employment  required  by  statute. 

Disapproved   in  Squilachc  v.  Tidewater  Coal  &   Coke  Co.   64  W.   Va.   345,  62 
S.  E.  446,  holding  that  mine  boss  or  fire  boss  is  fellow  servant  of  miner. 
VSNIIIII  r> i  i<» ii    of    risk. 

Cited  in  Leonard  Martin  Constr.  Co.  v.  Highbarger,  99  C.  C.  A.  128,  175  Fed. 
345,  holding  carpenter  obeying  foreman's  instructions  to  enter  trench  to  do 
carpenter  work  did  not  assume  risk  of  sides  caving  in;  Poli  v.  Numa  Block 
Coal  Co.  149  Iowa,  108,  33  L.R.A.  (N.S.)  653,  127  N.  W.  1105,  holding  that 
mine  employee  may  rely  on  promise  of  pit  boss  who  employs  and  discharges 
sorMMita,  to  repair  cover  of  cage,  made  in  response  to  his  complaint  of  its 
insufficiency. 

Cited  in  note  (97  Am.  St.  Rep.  888,  891)   on  assumption  of  risks. 
Presumption   of  exercise   of   care. 

Cited  in  note  (116  Am.  St.  Rep.  112)   on  presumption  of  exercise  of  care. 
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Fellow-servant    or    vice    principal. 

Cited  in  Muench  v.  Cincinnati  Traction  Co.  1C  Ohio  S.  &  C.  T.  Dec.  465,  3 
Ohio  L.  Rep.  609,  holding  boss  carpenter,  failing  to  give  warning  customary 
upon  approach  of  trucks,  to  be  vice  principal  and  master  liable  for  injury: 
Squilache  v.  Tidewater  Coal  &  Coke  Co.  64  W.  Va.  345.  62  S.  E.  446.  holding 
mine-boss  or  fire-boss  in  coal  mine  to  be  fellow  servant  of  the  coal  miners. 

Cited  in  footnotes  to  Swift  &  Co.  v.  Bleise.  57  L.R.A.  147,  which  holds  neg- 
ligent act  of  foreman,  in  ordering  subject  workman  on  elevator  which  the  former 
negligently  operates,  not  act  of  fellow  servant:  Southern  Indiana  R.  Co.  v. 
Harrell,  63  L.R.A.  461,  which  holds  foreman  of  bridge  construction  gang  not  a 
vice  principal  in  directing  derrick  to  be  swung  toward  track  while  train  is 
passing;  Illinois  S.  R.  Co.  v.  Marshall,  66  L.R.A.  298,  which  holds  person  placed 
by  railroad  company  in  charge  of  operation  of  pile  driver  and  car  on  which  it 
is  carried  with  discretion  to  determine  when  to  remove  apparatus  from  main 
track  to  avoid  passing  trains  and  method  of  doing  so  and  authority  to  direct 
acts  of  other  employees  in  accomplishing  the  purpose,  a  foreman  or  vice  prin- 
cipal; Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which  holds  railroad  con- 
ductor signaling  engineer  to  back  engine  to  effect  a  coupling  not  a  fellow  serv- 
ant of  brakeman  attempting  to  prepare  cars  for  coupling. 
Liability  for  neg'ligence  of  foreman  or  superintendent. 

Cited  in  footnotes  to  McLaine  v.  Head  &  D.  Co.  5?  L.R.A.  462,  which  denies 
foreman's  implied  authority  to  bind  employer  by  promise  that  one  appointed 
to  warn  laborers  in  trench  of  dumping  of  dirt  therein  will  perform  his  duty; 
Knutter  v.  New  York  &  X.  J.  Teleph.  Co.  58  L.R.A.  808,  which  denies  liability 
of  master  for  injury  due  to  negligence  of  servant  exercising  general  superintend- 
ence and  control  while  co-operating  with  injured  employee  in  the  common 
service:  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  59  L.R.A.  792,  which  denies  liability 
of  railroad  company  for  injuries  to  section  hand  thrown  from  hand  car  by 
brakeman's  application  of  brakes  without  warning  on  foreman's  signal :  Dill 
v.  Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant 
assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in 
charge  of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing  him 
to  push  car  started  by  momentum  of  another  car;  Beresford  v.  American  Coal 
Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent 
who  has  general  command  of  operation  of  mine  in  sending  engineer  away  from 
engine  operating  cage  hoist  and  attempting  to  operate  same  himself  with 
knowledge  of  his  incompetency ;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725. 
which  holds  master  not  liable  for  injury  to  workman  through  competent  fore- 
man's negligence  or  error  of  judgment  in  requiring  use  of  piece  of  rope  im- 
proper for  purpose  intended. 

55  L.  R.  A.  105,  STATE  EX  REL.  HYGEA  MEDICAL  COLLEGE  v.  COLEMAN, 

64  Ohio  St.  377,  60  N.  E.  568. 
Mandamus   to    control    discretion    of    public    officer. 

Cited  in  Long  v.  Miami  County,  16  Ohio  S.  &  C.  P.  Dec.  519,  holding  that 
mandamus  would  not  lie  to  control  the  exercise  of  the  discretionary  powers 
of  a  public  officer;  Eubank  v.  Turner,  134  X.  C.  85,  46  S.  E.  508,  holding  com- 
plaint alleging  examination  of  applicant  for  license  to  practise  dentistry  should 
have  been  found  sufficient  by  board  does  not  state  cause  for  mandamus. 

Cited  in  note  (125  Am.  St.  Rep.  516)  on  mandamus  to  compel  granting  of 
licenses,  permits  and  certificates. 
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Reputability   of    m«-<I  i«-;i  I    nrhool. 

Cited  in  State  v.  Adi-ock.  225  Wo.  358,  124  S.  W.  1100,  holding  under  statute 
persons  desiring  to  practise  medicine  have  harden  cf  «howing  board  of  health 
they  come  from  reputable  school. 

.55  L.  R.  A.  10!),  UNION  CKNT.  L.  INS.  CO.  v.  CHAMPLIN,  11  Okla.   184,  05 

Pae.  830. 
Validity   of  stipulation    in   note   against   borrowing   elsewhere. 

Cited  in  footnote  to  Sheneberger  v.  Union  Central  L.  Ins.  55  L.  R.  A.  260, 
which  upholds  provision  in  note  that  condition  for  holder's  receiving  partial  pay- 
ments before  maturity  cannot  be  enforced  if  any  of  the  money  is  borrowed  else- 
where. 

55  L.  R.  A.   Ill,  GUILLE  v.  CAMPBELL,  200  Pa.   110,  80  Am.   St.   Rep.  705, 

49  Atl.  938. 
Nonliability    of    master    for    tort    of    servant    outside    his    duties. 

Cited  in  Kivler  v.  Thomas,  14  Luzerne  Leg.  Reg.  Rep.  00,  holding  there  can 
be  no  recovery  on  principle  of  respondeat  superior  where  agent  tortiously  sets 
dog  on  person  while  not  in  line  of  his  duty  or  scope  of  his  employment;  Con- 
nor v.  Pennsylvania  Ry.  24  Pa.  Super.  Ct.  243,  holding  when  facts  are  un- 
disputed and  it  is  clear  servant  was  outside  line  of  his  employment  court  should 
so  declare;  Louisville  &  N.  Ry.  v.  Gillen,  106  Ind.  324,  76  N.  E.  1058,  holding 
complaint  for  loss  of  servant's  eye  by  piece  of  steel  flying  from  defective  hammer 
used  by  another  servant  must  show  latter  was  in  discharge  of  his  duties  and 
performing  master's  service. 

Cited  in  footnotes  to  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  56  L.R.A.  748, 
which  sustains  liability  for  injuries  by  engineer  operating  blow-off  cock  to 
frighten  children;  Palmisano  v.  New  Orleans  City  R.  Co.  58  L.R.A.  405.  which 
holds  motorman's  act  in  lecturing  one  of  number  of  boys  persisting  in  hanging 
to  rear  end  of  car,  and  then  turning  him  loose  without  precautions  not  such 
negligence  as  to  render  employer  liable  for  boy's  running  into  other  car;  South- 
ern R.  Co.  v.  James,  63  L.R.A.  257,  which  holds  master  liable  for  act  of  night 
watchman  in  shooting  trespasser  while  running  away  after  having  escaped  from 
him  while  taking  to  town  calaboose;  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A. 
895,  which  sustains  master's  liability  for  injuries  caused  by  brakeman  wan- 
tonly and  wilfully  kicking  trespasser  from  moving  car. 

Distinguished  in  Brennan  v.  Merchant  &  Co.  205  Pa.  264,  54  Atl.  891,  where 
act  was  directed  against  injured  person  by  servant  with  authority  to  act. 

55  L.  R.  A.  113,  GARDNER  v.  PROVIDE.NCE  TELEPH.  CO.  23  R.  I.  262,  49 

Atl.  1004. 

Affirmed  in  23  R.  I.  312,  50  Atl.  1014. 
Telephone  company's  right  to  discontinue   service. 

Cited  in  Huffman  v.  Marcy  Mut.  Teleph.  Co.  143  Iowa,  592,  23  L.R.A.  (N.S.) 
1012.  121  N.  W.  1033,  compelling  restoration  of  telephone  service  although  plain- 
tiff had  been  guilty  of  misuse  of  the  telephone  line,  such  conduct  having  been 
discontinued  for  some  time  prior  to  removal  of  instrument. 

Cited    in    note     (23    L.R.A. (N.S.)     1011)     on    right    to    withdraw    telephone 
service  because  of  abuse  of  privilege. 
Discrimination   by  public   service  corporations. 

Cited  in  footnote  to  Snell  v.  Clinton  Electric  L.  H.  &  P.  Co.  58  L.R.A.  284,- 
•vvhich  denies  right  to  require  as  condition  of  furnishing  electricity  to  building 
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wired    by    third    person    payment    for    transformer    furnished    free    for    buildings 
wired  by  company. 

55  L.  R.  A.  US,  GORMAN  v.  BUDLONd,  23  K.  I.  109,  91   Am.  St.  Rep.  629,  4» 

Atl.  704. 
Injury  to  child  before   birth. 

Cited  in  Preseott  v.  Robinson,  74  N.  II.  463,  17  L.R.A.  (N.S.)  596,  124  Am.  St. 
Rep.  987,  69  Atl.  522,  as  to  whether  child  may  maintain  action  of  account  of 
injuries  received  while  en  ventre  sa  mere  which  render  its  existence  alter  birth 
painful  and  burdensome. 

Cited  in  note   (119  Am.  St.  Rep.  953)   on  children  en  ventre  sa  mere. 

Distinguished  in  State  ex  rel.  Niece  v.  Soale,  36  Ind.  App.  77,  74  N.  E.  1111, 
holding  infant  in  its  mother's  womb  at  time  its  father  is  wrongfully  killed  may 
recover  for  loss  of  support  caused  by  such  killing. 

55  L.  R.  A.  122,  SECURITY  MUT.  L.  INS.  CO.  v.  WEBB,  45  C.  C.  A.  648,  106 

Fed.  808. 

Later  appeal  in  61  C.  C.  A.  383,  126  Fed.  636. 
Warranties  by  applicant   for  insurance. 

Cited  in  Howe  L.  Ins.  Co.  v.  Myers,  50  C.  C.  A.  544,  112  Fed.  849.  holding 
agreement  making  truth  of  Applicant's  statement  he  ha  1  no  other  proposition 
for  insurance  pending  subject  of  special  warranty  is  enforceable;  Standard  Life 
&  Acci.  Ins.  Co.  v.  Sale,  61  L.R.A.  339,  57  C.  C.  A.  418,  121  Fed.  667,  holding 
statements  of  insured  regarding  his  physical  condition  were  warranties  and  not 
mere  representations  upon  belief. 
As  to  prior  rejected  applications. 

Cited  in  Webb  v.  Bankers'  L.  Ins.  Co.  19  Colo.  App.  463,  76  Pac.  738.  holding 
applicant's    statement   that    he   had    not   been    declined    or    postponed    by    other 
insurer  was  false  where  he  had  refused  to  complete  examination   by  furnishing 
sample  of  urine. 
Construing'   application   and   policy   together. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Kelly,  52  C.  C.  A.  154,  114  Fed.  278,  holding 
where  application  is  made  part  of  policy  agreements  found  in  application  must 
be  considered  in  construing  contract. 

55  L.  R.  A.  139,  STATE  EX  REL.  GWYNN  v.  CITIZENS'  TELEPH.  CO.  61   S. 

C.  83,  85  Am.  St.  Rep.  870,  39  S.  E.  257. 
MII  ml :i  in  UN  to  <-<>m  pi- 1   performance  of  duties. 

Cited  in  note  (125'  Am.  St.  Rep.  515)   on  duties  of  corporations  holding  public 
franchises,  performance  of  which  may  be  compelled  by  mandamus. 
Discrimination  by  telephone  or  telegraph  company. 

Cited  in  Home  Teleph.  Co.  v.  Granby  &  N.  Telcph.  Co.  147  Mo.  App.  227. 
126  S.  W.  773,  holding  that  telephone  companies  are  under  obligation  to  furni-1: 
impartial  service  to  anyone  offering  to  comply  with  reasonable  requirements: 
Vaught  v.  East  Tennessee  Teleph.  Co.  123  Tenn.  322,  31  L.R.A. (N.S.)  317,  130 
S.  W.  1050,  Ann.  Cas.  1912  C,  132,  holding  that  exacting  from  some  persons 
payment  in  advance  is  not  discrimination  which  will  subject  company  to  stat- 
utory penalty;  Western  U.  Teleg.  Co.  v.  State,  165  Ind.  501,  3  L.R.A. ( N.S. 
159,  76  N.  E.  100,  68  Ann.  Cas.  880,  holding  it  duty  of  telegraph  company  to 
supply  elevator  company  with  continuous  board  of  trade  quotations  without 
discrimination;  Postal  Cable  Teleg.  Co.  v.  Cumberland  Teleph.  &  Teleg.  Cu. 
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177  Fed.  728,  holding  telephone  company  cannot  charge  telegraph  company 
greater  rate  than  other  patrons  for  similar  services;  Cumberland  Teleph.  & 
Teleg.  Co.  v.  Kelly,  87  C.  C.  A.  268,  160  Fed.  319,  15  Ann.  Cas.  1210,  holding 
telephone  company  not  guilty  of  discrimination  under  statute  imposing  penalty 
therefor  where  it  failed  to  furnish  service  asked  on  account  of  want  of  cable 
capacity. 

Cited  in  footnote  to  Com.  v.  Western  Union  Teleg.  Co.  57  L.R.A.  614,  which 
holds  delivery  of  telegrams  containing  necessary  information  at  place  used  for 
pool  selling,  not  a  common  nuisance. 
Kig-ht  of  public  utility   to  discontinue   service. 

Cited  in  Poole  v.  Paris  Mountain  Water  Co.  81  S.  C.  447,  128  Am.  St.  Rep. 
!>23,  62  S.  E.  874,  holding  water  company  cannot  coerce  consumer  into  paying 
unjust  bill  or  one  he  disputes  in  good  faith  by  cutting  off  his  water  supply. 
Telephone  company. 

Cited  in  Danaher  v.  Southwestern  Teleg.  &  Teleph.  Co.  94  Ark.  538,  30  L.R.A. 
(N.S.)  1030,  127  S.  W.  963,  holding  that  telephone  company  cannot  refuse  to 
serve  one  who  offered  to  pay  its  rates  and  comply  with  reasonable  rules,  for 
purpose  of  coercing  payment  for  past  services;  Huffman  v.  Marcy  Mut.  Teleph. 
Co.  143  Iowa,  591,  23  L.R.A.  (X.S.)  1012,  121  N.  W.  1033,  compelling  restora- 
tion of  telephone  although  patron  had  used  improper  language  over  it  and  had 
interfered  with  service,  such  practices  having  been  discontinued  for  some  time 
prior  to  removal  of  instrument;  State  ex  rel.  Goodwine  v.  Cadwallader,  172 
Ind.  643,  87  N.  E.  644,  holding  where  owner  of  one  telephone  exchange  dis- 
putes charge  made  by  owner  of  another  both  exchanges  being  connected,  he 
should  pay  under  protest  and  seek  adjustment  by  ordinary  process  of  law. 

Cited  in  footnote  to  Godwin  v.  Carolina  Teleph.  &  Teleg.  Co.  67  L.R.A.  251, 
which  holds  telephone  company  not  required  to  furnish  service  to  a  bawdy 
house. 

Cited  in  note   (30  L.R.A. (N.S.)    1028)    on  right  to  refuse  telephone  service  to 
ooerce   payment. 
Contract   ag'ttiiixt    pulronngre   of   rivnl   telephone   line. 

Cited  in  Gwynn  v.  Citizens'  Teleph.  Co.  69  S.  C.  442,  67  L.R.A.  115,  footnote 
p.  Ill,  104  Am.  St.  Rep.  819,  48  S.  E.  460,  holding  telephone  company  bound 
to  furnish  'phone  to  patron  notwithstanding  latter's  breach  of  contract  to  use 
company's  'phone  exclusively. 

Cited  in  note  (32  L.R.A. (X.S. )  494)  on  validity  of  contract  for  exclusive 
right  to  furnish  telephone  service. 

55  L.  R.  A.  146.  ABBEVILLE  ELECTRIC  LIGHT  &  P.  CO.  v.  WESTERN 
KLECTRICAL  SUPPLY  CO.  61  S.  C.  361,  85  Am.  St.  Rep.  890,  39  S.  E. 
559. 

Later  appeal  in  Abbeville  Electric  Light  &  P.  Co.  v.  Western  Electrical  Sup- 
ply Co.  66  S.  C.  335,  44  S.  E.  952,  holding  former  adjudication  controlling  on 
question  of  validity  of  service  of  summons. 
Service  on  foreign  corporation. 

Cited  in  Jenkins  v.  Penn.  Bridge  Co.  73  S.  C.  529,  53  S.  E.  991,  as  to  who  is 
such  agent  of  foreign  corporation  that  service  may  be  made  upon  him  and  jur- 
isdiction of  corporation  acquired. 

Cited  in  note  (85  Am.  St.  Rep.  933)  on  agents  on  whom  process  may  be 
served. 

Distinguished  in  Honerine  Min.  &  Mill.  Co.  v.  Tallerday  Steel  Pipe  &  Tank  Co. 
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31  Utah,  335,  88  Pac.  9,  holding  service  on  person  in  state  whose  only  connec- 
tion with  foreign  corporation  is  authority  to  adjust  claim  is  not  sufficient. 
Jurisdiction   of  foreign   corporations. 

Cited  in  notes  (85  Am.  St.  Rep.  915,  94  Am.  St.  Rep.  538,  103  Am.  St.  Rep. 
326)  on  jurisdiction  of  foreign  corporations. 

55  L.  R.  A.   15o,   FIRST  XAT.   BANK  v.  HOLLAND,  99  Va.  495,   86   Am.  St. 

Rep.  898,  39  S.  E.  126. 
Gift   of  corporate  stock. 

Cited  in  Bond  v.  Bean,  72-  X.  H.  446,  101  Am.  St.  Rep.  686,  57  Atl.  340, 
holding  delivery  of  stock,  with  intent  to  make  completed  gift  and  its  acceptance 
by  donee  vests  equitable  title  in  donee  though  certificate  is  not  indorsed;  Tucker 
v.  Tucker,  138  Iowa,  348,  116  X.  W.  119,  holding  under  statute  assignment  of 
corporate  stock  with  authority  to  transfer  on  books  of  corporation  upon  delivery 
passes  title  as  between  parties  and  is  valid;  Allen-West  Commission  Co.  v. 
Grumbles,  63  C..  C.  A.  401,  129  Fed.  291,  holding  where  certificates  are  indorsed 
and  delivered  with  donative  intention,  thereby  completing  gift,  equity  will 
compel  transfer  on  corporation's  books;  Talbot  v.  Talbot,  32  R.  I.  92,  78  Atl. 
535,  Ann.  Cas.  1912C,  1221,  holding  that  instruments  signed  by  testator  found 
by  executors,  purporting  to  create  trusts  in  shares  of  stock  accompanying  in- 
struments by  conveying  same  to  trustees  to  pay  income  to  certain  persons,  was 
sufficient  to  show  creation  of  trust  in  stock  upon  delivery  to  trustee. 

Cited  in  note   (2  L.R.A.(X.S.)   808)   on  necessity  of  writing  to  transfer  shares 
of  stock. 
—  Of  chores   in   action. 

Cited  in  Cowen  v.  First  Xat.  Bank,  94  Tex.  553,  64  S.  W.  778,  holding  words 
"goods  or  chattels"  in  statute  prescribing  essentials  of  valid  gift  do  not  in- 
clude choses  in  action  such  as  certificates  of  deposit. 

Cited  in  footnotes  to  Steele  v.  Gatlin,  59  L.R.A.  129,  which  holds  complete 
gift  not  made  by  verbal  assignment  of  life  insurance  policy  accompanied  by 
words  denoting  intent  to  give  and  delivery  of  policy;  Hawn  v.  Stoler,  65  L.R.A. 
813,  which  holds  parol  instructions  by  one  giving  money  to  another  for  safe 
keeping  which  the  latter's  husband  has  deposited  in  bank  in  his  own  name  as  to 
the  persons  to  whom  such  money  is  to  be  paid  after  donor's  death,  insufficient 
to  affect  valid  gift  causa  mortis. 
Transfer  of  personalty. 

Distinguished  in  Monarch  Laundry  v.  Westbrook,  109  Va.  386,  63  S.  E.  1070, 
holding    machinery    put    into    laundry    plant    is    visible,    tangible,    and    movable 
personal  property   under  statute  making   reservation   of   title   by    record   of  con- 
ditional sale  contract  valid  against  vendee's  purchasers. 
Declarations   against    interest. 

Cited   in   Smith  v.   Moore,   142  X.   C.   291,   7   L.R.A. (X.S.)    691,  55   S.   E.   275, 
holding  declaration  of  one   in  possession  of  land  and  its  ostensible  owner  that 
he  has  parted  with  title  is  against  interest. 
Construction   of   statutes. 

Cited  in  Bertram  v.  Com.  108  Va.  905,  62  S.  E.  969,  on  construction  of  code 
as  one  act;  Southern  &  W.  R.  Co.  v.  Com.  104  Va.  321,  51  S.  E.  824.  con- 
struing special  statute  as  limitation  upon,  or  exception  to  generar  statute  on 
same  subject. 
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55  L.  R.  A.  162,  DANVILLE  v.  ROBINSON,  !)9  Va.  448,  39  S.  E.  122. 

\  «   L;  i  iu«' •><•«•    a»    if  II  i->  I  inn    of    fact. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Williams,  108  Va.  090,  62  S.  E.  796,  holding 
verdict  of  jury  on  question  of  negligence  will  not  be  disturbed   where  evidence 
is  such  that  reasonable  men  might  differ  as  to  whether  there  was  negligence. 
—  Maintenance  of   streets. 

Cited  in  Richmond  v.  Pemberton,  108  Va.  228,  61  S.  E.  787,  holding  questions 
of  reasonable  care  on  part  of  city  in  keeping  its  footways  safe  and  of  contribu- 
tory negligence  are  for  jury. 

Cited  in  note    (20  L.R.A.  (X.S.)    749)    on  liability  of  municipality   for  defects 
or  obstructions  in  streets. 
Contributory   neg'lig-eiice   in    use   of   street. 

Cited  in  Winchester  v.  Carroll,  99  Va.  743,  40  S.  E.  37,  holding  it  is  con- 
tributory negligence  per  se  for  person  to  step  from  sidewalk  to  street  in  dark 
knowing  such  act  to  be  obviously  and  imminently  dangerous. 

Cited  in  footnote  to  Wheat  v.  St.  Louis,  64  L.R.A.  292,  which  holds  that 
one  attempting  to  turn  horse  and  milk  wagon  around  in  vicinity  of  manhole 
which  he  knows  projects  above  the  surface  of  the  street  guilty  of  contributory 
negligence. 

Cited  in  notes  (11  L.R.A. (N.S.)  1114)  on  justification  for  walking  in  road- 
way; (17  L.R.A. (N.S.)  200)  on  negligence  in  falling  on  uneven  sidewalk;  (21 
L.R.A. (N.S.)  639,  664)  on  contributory  negligence  as  affecting  municipal  lia- 
bility for  defects  and  obstructions  in  streets. 

55  L.  R.  A.  165,  BOYD  v.  THURINGIA  INS.  CO.  25  Wash.  447,  65  Pac.  785. 
Conditions  in  policy  as  affecting?  ri&hts   under  loss   payable  clause. 

Cited  in  Welch  v.  British  American  Assur.  Co.  148  Cal.  229,  113  Am.  St.  Rep. 
223,  82  Pac.  964,  7  Ann.  Cas.  396,  holding  by  virtue  of  mortgage  clause  interest  of 
mortgagee  is  free  from  conditions  in  body  of  policy  unless  they  repeated  in  such 
clause;  Edge  v.  St.  Paul  F.  &  M.  Ins.  Co.  20  S.  D.  193,  105  N.  W.  281;  Senor 
v.  Western  Millers  Mut.  F.  Ins.  Co.  181  Mo.  116,  79  S.  W.  687, — holding  condi- 
tions rendering  policy  void  as  to  assured  do  not  affect  interest  of  mortgagee  to 
whom  loss  is  made  payable  as  his  interest  may  appear  by  slip  appended  to 
policy. 

Cited  in  footnote  to  Farmers'  Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.R.A. 
710,  which  denies  mortgagee's  lien  on  proceeds  of  insurance  on  premiums  by 
grantee  for  own  benefit. 

Cited  in  notes  (18  L.R.A. (N.S.)  208)  on  effect  of  breach  of  insurance  policy 
by  mortgagor  on  rights  of  mortgagee;  (135  Am.  St.  Rep.  756)  on  fire  insurance 
as  security  for  a  mortgagee  or  other  lien  holder. 

Disapproved  in  Delaware  Ins.  Co.  v.  Greer,  61  L.R.A.  139,  57  C.  C.  A.  188, 
120  Fed.  920,  holding  mortgagee's  indemnity  is  at  risk  of  mortgagor's  acts  or 
omissions,  notwithstanding  mortgage  clause;  Brecht  v.  Law,  U.  &  C.  Ins.  Co. 
18  L.R.A. (N.S.)  204,  87  C.  C.  A.  351,  160  Fed.  401;  Vancouver  Nat.  Bank  v. 
Law  Union  &  C.  Ins.  Co.  153  Fed.  444, — holding  policy  avoided  as  to  insured's 
appointee  by  acts  of  insured,  though  slip  bearing  loss  payable,  clause  did  not 
bear  repetition  of  conditions  of  policy. 

55  L.  R.  A.  170,  RHOADES  v.  CHESAPEAKE  &  0.  R.  CO.  49  W.  Va.  494,  87 

Am.  St.  Rep.  826,  39  S.  E.  209. 
Breach   of  contract   of  employment. 

Cited  in  Munn  v.  Wellsburg  Bkg.  &  T.  Co.  66  W.  Va.  207,  135  Am.  St.  Rep. 
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1024,  66  S.  E.  230,  holding  that  corporation  is  liable  in  damages  for  removal 
or  discharge  of  servant  in  violation  of  contract. 

Cited  in  footnote  to  Sullivan  v.  Detroit,  Y.  &  A.  A.  R.  Co.  64  L.R.A.  673, 
which  holds  employment  for  a  year  fulfilment  of  a  contract  to  give  attorney 
permanent  employment  in  consideration  of  services  rendered. 

Cited  in  note  (6  L.R.A.(N.S.)  81,  84,  04,  114,  115;  on  remedy  of  wrongfully 
discharged  servant  by  action  for  breach  of  contract. 

I  »n  in  :i  liOis. 

Cited  in  Webb  v.  Depew,  152  Mich.  703,  16  L.R.A.  (N.S.)  816,  125  Am.  St.  Rep. 
431,  116  N.  W.  560,  holding  servant  discharged  without  cause  is  not  limited 
to  recovery  of  damages  accrued  at  date  of  trial,  but  may  recover  all  damages 
resulting  from  breach:  Davis  v.  Dodge,  126  App.  Div.  474,  110  N.  Y.  Supp.  787, 
holding  damages  for  breach  of  contract  of  service  for  fixed  term  at  fixed  salary 
may  be  estimated  to  and  of  contract  period,  though  it  is  unexpired  at  date  of 
trial;  American  China  Development  Co.  v.  Boyd,  148  Fed.  271,  holding  prospec- 
tive damages  recoverable  for  breach  of  contract  of  service  by  employer  in  dis- 
charging employee  before  expiration  of  contract. 
Validity  of  release  of  claim  for  <ln  m.-i  u.<->. 

Cited  in  footnotes  to  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  66  L.R.A.  734,  which 
holds  fraud  in  procurement  of  release  from  injured  employee  not  shown  by  fact 
that  employer's  surgeon  expressed  opinion  that  no  injuries  except  those  known 
at  time  would  result  from  accident  in  reliance  upon  which  release  was  executed: 
Missouri,  K.  &  T.  R.  Co.  v.  Smith,  66  L.R.A.  741,  which  holds  release  exacted  by 
railroad  company  as  condition  of  permitting  injured  employee  to  return  to 
work  without  undertaking  to  continue  employment  any  longer  than  may  be  sat- 
isfactory to  it  void  for  want  of  consideration. 

Cited  in  notes   (11  L.R.A. (N.S.)    197)   on  contracts  requiring  servant  to  elect 
between  benefits  of  relief  fund  and  his  action  for  damages;    (107  Am.  St.  Rep. 
617)   on  consideration  for  release  of  claim  for  damages  for  personal  injuries. 
i:iV:-i  i    of  later  instrument  on   same  Mnbject-matter. 

Cited  in  Hall  v.  Wright,  137  Ky.  40,  327  S.  W.  516:  Hall  v.  Wright,  138  Ky. 
80,  127  S.  VV.  516,  Ann.  Cas.  1912A,  1255,— holding  that  deed  from  father  to  son 
not  signed  by  mother  is  vacated  by  subsequent  deed  signed  by  father  and  mother 
although  deed  is  of  record. 

55  L.  R.  A.  176,  STATE  v.  COTTS,  49  W.  Va.  615,  39  S.  E.  605. 
Separation  or  misconduct  of  jury. 

Cited  in  State  v.  Clark.  51  W.  Va.  472,  41  S.  E.  204.  holding  separation  of  jury 
without  attendance  of  officers,  or  misconduct  of  jury  in  officer's  presence  only 
raises  presumption  that  irregularities  were  prejudicial  to  prisoner;  State  v.  Cot- 
trill,  52  W.  Va.  368,  43  S.  E.  244,  holding  there  was  no  separation  where  jury  ac- 
companied by  officers  went  into  bowling  alley  and  stopped  in  street  to  have 
their  pictures  taken;  State  v.  Harris,  60  W.  Va.  248,  —  L.R.A. (N.S.)  — ,  71 
S.  E.  609,  Ann.  Cas.  191 3A,  889,  to  the  point  that  misconduct  of  jury  in  crim- 
inal case  presumptively  vitiates  verdict;  State  v.  Cook,  69  W.  Va.  728,  72  S. 
E.  1025,  on  misconduct  of  jury  and  separation  of  jury  as  ground  for  new  trial 
in  criminal  case. 

Cited  in  footnotes  to  Gamble  v.  State,  60  L.R.A.  547,  which  holds  mere 
separation  of  jurors  in  capital  case  not  ground  for  reversal;  People  v.  Adams, 
66  L.R.A.  247,  which  holds  one  convicted  of  crime  entitled  to  new  trial  where 
after  submission  of  case  to  jury  sheriff  locked  them  in  three  separate  rooms 
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on  different  floors   of   hotel   for   night   instead   of   keeping   them   together    unless 
harmlessness  is  affirmatively  shown. 

Cited  in  note  in  (134  Am.  St.  Rep.  1041)  on  misconduct  of  jurors  other  than 
their  separation  for  which  a  verdict  may  be  set  aside. 

55  L.  R.  A.  182,  COURTEEN  v.  KAXAWIIA  DISPATCH,  110  Wis.  610,  86  N.  VV. 

176. 
Stipulation   limiting-   liability   of  c'oiuiectiiig-   carrier. 

Cited  in  Washburn  Crosby  Co.  v.  Boston  &  A.  R.  Co.  180  Mass.  256,  62  N. 
E.  390,  holding  stipulation  limiting  carrier's  liability  to  that  of  warehouseman 
while  property  awaits  further  conveyance  and  providing  no  carrier  is  liable  after 
property  is  ready  for  delivery  to  next  carrier  is  not  against  public  policy. 

Cited  in  footnotes  to  Taffe  v.  Oregon  R.  &  Nav.  Co.  58  L.R.A.  187,  which 
denies  initial  carrier's  liability  under  bill  of  lading  beyond  own  line;  Union 
State  Bank  v.  Fremont,  E.  &  M.  Valley  R.  Co.  59  L.R.A.  939,  which  sustains 
initial  carrier's  right  to  limit  liability  to  own  line;  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Coolidge,  67  L.R.A.  555,  which  holds  that  delay  by  initial  carrier  in  transport- 
ing goods  liable  to  injury  by  climate  renders  it  liable  for  damage  to  goods 
delivered  to  consignee  in  damaged  condition,  unless  it  shows  that  such  delay 
did  not  produce  the  injury  in  whole  or  part,  notwithstanding  delay  of  connect- 
ing carrier;  Kansas  City  F.  S.  &  M.  R.  Co.  v.  Washington,  69  L.R.A.  65,  which 
holds  initial  carrier  checking  baggage  to  destination  on  through  ticket  liable  for 
loss  on  connecting  line. 

Cited  in  note  (88  Am.  St.  Rep.  82,  90)  on  limitation  of  carrier's  liability  in 
bills  of  lading. 

55   L.   R.  A.   185,  LAXGNECKER  v.  GRAND  LODGE,  A.  0.  U.  W.   Ill   Wis. 

279,  87  Am.  St.  Rep.  860,  87  X.  W.  293. 
Waiver  of  tender  by  announced  intention  to  refuse  acceptance. 

Cited  in  Fort  v.  Iowa  Legion  of  Honor,  146  Iowa,  199,  123  N.  W.  224,  holding 
that  member  of  benefit  society  is  not  bound  to  tender  assessments  at  old  rates 
before  suing  for  damages,  where  society  reduced  amount  of  benefit  and  increased 
rates  by  amending  constitution;  Bauman  v.  Metropolitan  L.  Ins.  Co.  144  Wis. 
210,  128  N.  W.  864,  holding  that  after  policy  was  cancelled,  for  nonpayment  of 
premiums  and  insured  had  knowledge  of  fact  she  was  not  under  obligation  to 
tender  subseqiient  premiums  in  order  to  preserve  her  rights;  J.  I.  Case  Thresh- 
ing Mach.'  Co.  v.  Johnson,  140  Wis.  537,  122  X.  W.  1037,  holding  return  of 
machine  not  necessary  to  establish  right  to  insist  on  breach  of  warranty  where 
seller  declared  determination  to  refuse  to  accept  it. 
Amendments  to  by-laws  of  fraternal  order. 

Cited  in  Brinen  v.  Supreme  Council  C.  M.  B.  A.  140  Mich.  224,  103  N.  W.  603", 
holding  order  may  amend  its  laws  so  as  to  exclude  strangers  and  creditors  of 
member  as  beneficiaries;  Brown  v.  Great  Camp,  K.  M.  M.  167  Mich.  133,  132  N. 
W.  562:  Grand  Lodge,  A.  O.  U.  W.  v.  Burns,  84  Conn.  365,  80  Atl.  157,— 
holding  that  amendment  of  constitution  of  benefit  society  providing  that  certi- 
ficate of  membership  of  any  member  engaging  in  retail  liquor  business  would  be 
immediately  forfeited  was  not  unreasonable. 

Cited  in  footnote  to  Del  Ponte  v.  Societa  Italiana  di  Marconi,  70  L.R.A.  188, 
which  upholds  by-law  of  benefit  society  providing  for  expulsion  of  members  for 
defaming  members  of  directing  council  or  any  member  for  reasons  connected  witli 
society  causing  dissensions  and  disorders  in  society. 
—  Member*  affected  thereby. 

Cited   in   Reynolds  v.   Supreme  Council   R.   A.   192  Mass.   158,  7   L.R.A.(N.S.) 
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1163,  78  X.  E.  129,  7  Ann.  Cas.  150,  holding  change  of  rates  for  insurance  binding 
on  members  of  order  reserving  power  to  amend  its  laws;  Williams  v.  Supreme 
Council  C.  M.  B.  A.  152  Mich.  7,  115  X.  W.  1060,  holding  application  containing 
agreement  of  applicant  for  membership  in  beneficial  association  to  be  bound  by 
rules  thereafter  enacted  is  part  of  insurance  contract ;  state  ex  rel.  Strang  v. 
Camden  Lodge,  A.  O.  U.  W.  73  X.  J.  L.  505,  64  Atl.  93,  holding  member  of  order 
hound  by  by-law  providing  for  expulsion  of  member  engaging  in  retail  liquor 
business  enacted  after  he  obtained  benefit  certificate  under  application  reserving 
right  to  change  rules. 

Cited  in  notes  (1  L.R.A.  (X.S.)  1067)  on  effect  of  adoption  of  by-laws  by  fra- 
ternal insurance  order  upon  benefit  certificates  already  issued:  (24  L.R.A. (X.S.) 
1031)  on  validity  of  retrospective  law  of  benefit  association  as  to  manner  of 
establishing  claim. 

Distinguished  in  Grand  Lodge  A.  O.  U.  W.  v.  Haddock,  72  Kan.  40,  1  L.R.A. 
('X.iS.)   1068,  82  Pac.  583,  holding  member  of  fraternal  order  engaged  in  business 
interdicted  by  by-law  at  time   it  goes   into  effect  are  not  affected  by  such  by- 
law. 
Enforcement   of   rules  :i.«<   to   membership   of   fraternal   order. 

Cited  in  State  ex  rel.  Strang  v.  Camden  Lodge,  A.  0.  U.  W.  73  X.  J.  L.  500, 
64  Atl.  93,  holding  notice  or  hearing  not  necessary  to  terminate  beneficiary 
certificate  of  member  of  order  violating  rule  against  engaging  in  sale  of  intoxi- 
cating liquors;  Schwanekamp  v.  Modern  Woodmen,  44  Mont.  533,  120  Pac.  806. 
holding  that  by-laws  and  regulations  of  fraternal  benefit  society  so  provide,  mere 
breach  of  by  insured  in  engaging  in  prohibited  occupation  forfeits  his  claim  to 
benefits;  State  ex  rel.  Weingart  v.  Board  of  Officers,  144  Wis.  521,  129  X.  W. 
630,  holding  that  where  proceedings  for  removal  of  officers  of  assessment  insur- 
ance society  are  void  it  is  unnecessary  to  exhaust  remedies  within  society  before 
resort  is  had  to  courts. 

Distinguished  in  Steinert  v.  United  Brotherhood,  C.  &  J.  91  Minn.  190,  97 
X.  W.  668,  holding  provision  of  constitution  excluding  sellers  of  intoxicating 
liquors  from  membership  in  order. 

55  L.  R.  A.  191,  GILL  v.  GILL.  69  Ark.  596,  86  Am.  St.  Rep.  213,  65  S.  W.  112. 
Occupancy  as  essential  of  homestead. 

Cited  in  Shell  v.  Young,  78  Ark.  482,  95  S.  W.  798,  holding  land  was  not 
impressed  with  homestead  character  where  there  was  no  house  upon  it  ready  for 
occupancy;  Gebhart  v.  Merchant,  84  Ark.  364,  105  S.  W.  1034,  holding  premises 
not  impressed  with  homestead  character  where  claimant  of  exemption  had  no 
present  intention  of  occupying  it  as  home. 

Cited  in  footnotes  to  Lyons  v.  Andry,  55  L.  R.  A.  724,  which  holds  homestead 
exemption  not  lost  by  nonresidents  after  house  blown  down;  Ware  v.  Hall,  67 
L.R.A.  313,  which  holds  mere  raising  of  a  few  vegetables  on  a  vacant  lot  not 
such  occupancy  as  entitles  insolvent  to  hold  the  land  indefinitely  as  a  home- 
stead. 

55  L.  R.  A.  193,  EXTERPRISE  LUMBER  CO.  v.  MUXDY.  62  X.  J.  L.  16,  42 

Atl.  1063. 
Jurisdiction  of  action  upon   Lloyds  policy. 

Distinguished  in  Williamson  v.  Warfield  P.  H.  Co.  136  111.  App.  177,  holding 
equity  has  jurisdiction  of  action  on  contract  of  insurance  against  unincorporated 
association  with  numerous  and  shifting  membership. 
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Stipulation  concluding   i.io\  «lw  association   li»    result  of  adjudication  or  to 
individual    insurer. 

Distinguished  in  Blair  v.  National  Shirt  &  Overalls  Co.  137  111.  App.  418, 
where  the  authority  of  attorney  in  fact  of  the  insurer  to  bind  all  the  underwriters 
was  not  unchallenged. 

55  L.  R.  A.  200,  HARTLEY  v.  SANFORD,  66  N.  J.  L.  627,  50  Atl.  454. 
Promise  to  answer  for  debt   on   default  of  another. 

Cited  in  note  (126  Am.  St.  Rep.  515)  on  contract  to  answer  for  or  pay  debt 
of  another  within  statute  of  frauds. 

Distinguished  in  Wilson  v.  Hendee,  74  N.  J.  L.  642,  66  Atl.  413,  where  agree- 
ment to  indemnify  was  based  on  consideration  and  promisor  was  party  to  instru- 
ment. 

55  L.  R.  A.  208,  BRADLEY  LIVERY  CO.  v.  SNOOK,  66  N.  J.  L.  654,  50  Atl. 

358. 
Liability    of    innkeeper    for    loss    of    quest's    property. 

Cited  in  footnote  to  Rains  v.  Maxwell  House  Co.  64  L.R.A.  471,  which  holds 
watch  within  operation  of  a  statute  providing  that  the  retention  of  jewels  by  a 
guest  at  a  hotel  shall  be  at  his  own  risk. 

Cited  in  note  (99  Am.  St.  Rep.  586)  on  liability  of  innkeepers  for  injury  to, 
"or  loss  of,  guest's  property. 

55  L.  R.  A.  211,  STEWART  v.  \VHITE,  128  Ala.  202,  30  So.  526. 
Power  of  unincorporated  religious  society  to   hold  realty. 

Cited  in  Gewin  v.  Mt.  Pilgrim  Baptist  Church,  166  Ala.  348,  139  Am.  St.  Rep. 
41,  51  So.  947,  holding  that  unincorporated  religious  society  cannot  acquire  or 
hold  title  to  property. 

Distinguished  in  Penny  v.  Central  Coal  &  Coke  Co.  71  C.  C.  A.  135,  138  Fed. 
774,  holding  valid  grant  may  be  made  to  trustees  for  unincorporated   religious 
association. 
Enjoining  interference  with  church   property. 

Cited  in  note  (3  L.R.A. (N.S.)  869)   on  enjoining  control,  use  of,  or  interference 
with,  church  property. 
Prescriptive  title  to  water. 

Cited  in  note  (93  Am.  St.  Rep.  722,  730)   on  prescriptive  title  to  water. 

55  L.  R.  A.  214,  WOFFORD  v.  MEEKS,  129  Ala.  349,  87  Am.  St.  Rep.  66,  30  So. 
625. 

Followed    without   discussion    in    Dismukes    v.    Meeks,    129    Ala.    669,    30    So. 
906. 
Construction  of  alleged  libelons  language. 

Cited  in  Penry  v.  Doxier,  161  Ala.  301,  49  So.  909,  holding  things  not  libelous 
cannot  be  made  so  by  merely  adding  innuendo. 
When    publication   Is  libelous. 

Cited  in  Advertiser  Co.  v.  Jones,  169  Ala.  201,  53  So.  759,  holding  that  news- 
paper publication  falsely  charging  that  city  official  sold  city  gravel  and  kept 
money,  was  libelous  per  se;  Comer  v.  Louisville  &  N.  R.  Co.  151  Ala.  625,  44  So. 
676,  holding  publication  imputing  dishonesty  to  person  is  libelous  per  se;  Ferdon 
v.  Dickens,  161  Ala.  187,  49  So.  888,  holding  publication  imputing  unwillingness 
to  pay  just  debts  is  libelous  per  se;  Quinn  v.  Review  Pub.  Co.  55  Wash.  72,  133 
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Am.  St.  Rep.  1016,  104  Pac.  181,  19  Ann.  Cas.  1077,  holding  publication  charging 
city  inspector  of  sidewalks  with  participating  in  jobbery  and  graft  is  libelous 
per  se;  Johnson  v.  Turner,  159  Ala.  358,  47  So.  570,  holding  charge  that  person 
destroyed  public  record  to  cover  up  his  misappropriation  of  public  funds  im- 
putes dishonesty ;.  Dungan  v.  State,  2  Ala.  App.  238,  57  So.  117,  holding  that 
"slander"  or  ''defamation''  is  anything  which  tends  to  blacken  one's  character 
or  reputation. 

Cited  in  footnote  to  Coffin  v.  Brown,  55  L.R.A.  732,  which  denies  right  to 
falsely  attack  character  of  appointee  of  governor  to  prevent  latters  re-election. 

Cited   in  notes    (5   L.R.A. (X.S.)    499)    on   charging  public   official   with   graft: 
(1]6  Am.  St.  Rep.  808.  809,  815)    on  what  words  are  libelous  per  se. 
Connecting  libeloiiM  language   with   plaintiff. 

Cited  in  Watson  v.  Detroit  Journal  Co.  143  Mich.  435,  5  L.R.A.  (N.S.)  484. 
107  X.  W.  81,  8  Ann.  Cas.  131,  holding  publication  referring  generally  to  trad- 
ing stamp  concerns  of  city  will  not  sustain  action  for  libel;  Kenworthy  v.  Jour- 
nal Co.  117  Mo.  App.  334,  93  S.  W.  882,  holding  party  claiming  he  was  libelled 
by  publication  charging  perjury  in  general  terms  on  part  of  certain  witnesses 
had  burden  of  showing  their  application,  to  himself. 

Cited  in  note    (23  L.R.A. (X.S. )    729)    on  right  of  one  not  specially  named  to 
maintain  action  for  defamation  based  on  charges  against  a  class  or  group. 
W  hut    libelons   statements   are    privileged. 

Cited  in  footnote  to  Star  Pub.  Co.  v.  Donahoe.  65  L.R.A.  980,  which  holds 
newspapers  publication  charging  candidate  for  office  with  a  criminal  offense,  not 
privileged. 

Cited  in  note  (104  Am.  St.  Rep.  134,  135)  on  what  libelous  statements  arr 
privileged. 

55  L.  R.  A.  216.  HALLIXAX  v.  HEARST,  133  Cal.  645.  66  Pac.  17. 
Powers  of  guardians. 

Cited  in  note   (89  Am.  St.  Rep.  281)   on  common  law  powers  of  guardians. 
P.«i  ii  i  i:i  M«-   control   of  discretion   vested   in   trustee. 

Cited  in  note  (8  L.R.A. (X.S.)  398)  on  equitable  control  of  discretion  vested 
in  trustee. 

55  L.  R.  A.  221,  ROME  v.  CHEXEY,  114  Ga.  194,  39  S.  E.  933. 
Liability  of  municipality  with  respect  to  water. 

Cited  in  footnote  to  Carey  v.  Kansas  City,  70  L.R.A.  65,  which  holds  fence 
4i  feet  high  around  water  supply  reservoir  in  public  park  so  constructed  that 
children  must  remove  shoes  to  climb  it  sufficient  to  relieve  city  from  liability 
for  death  by  drowning  of  child  who  scaled  fence  for  his  own  purposes  after  be- 
ing warned  not  to  go  inside. 

Cited  in  note   (61  L.R.A.  705)    on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 
Attractive  nuisance   in  highway. 

Cited  in  notes  (6  L.R.A.  (X.S.)  908)  oil  duty  towards  children  with  respect 
to  obstructions  or  defects  in  streets;  (19  L.R.A. (X.S.)  1162)  on  attractive 
nuisance  in  highway. 

55  L.  R.  A.  223,  ATKINSON  v.  SOUTHERN  R.  CO.  114  Ga.  146,  39  S.  E.  888. 
Liability  of  carrier  for  misdirection  of  passenger  by  agent. 

Cited   in  Southern  R.  Co.  v.   Flanigan,  10  Ga.   App.  750,   74  S.  E.  85,  holding 
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that  person  purchasing  ticket  between  two  points  which  contains  no  restriction 
as  to  train  on  which  it  will  be  accepted  has  right  to  assume  that  he  may  ride  to 
destination  on  any  train  carrying  passengers  to  that  point. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Harper,  t>4  L.R.A.  283,  which  holds 
right  to  eject  passenger  from  train  on  route  which  ticket  agent  directed  her  to 
take  because  of  regulations  unknown  to  her  requiring  taking  of  another  route. 

Cited  in  note  (2  L.R.A.(X.S.)  110)  on  liability  of  carrier  for  misdirection  of 
passenger  by  employee. 

As    to    slufi|t!iii<-    of     I  r:i  iif  . 

Cited  in  Louisville  &  X.  R.  Co.  v.  Scott,  141  Ky.  545,  34  L.R.A.  (N.S.)  200. 
133  S.  W.  800,  Ann.  Cas.  1912  C,  547,  holding  that  excursion  party  has  right  to 
rely  on  agreement  of  agent  that  returning  train  not  scheduled  to  stop  at  their 
station  will  do  so  on  day  in  question,  and  may  hold  carrier  liable  for  breach  of 
agreement. 

Cited  in  footnotes  to  Illinois  Central  R.  Co.  v.  Harris,  59  L.R.A.  742,  which 
sustains  passenger's  right  to  recover  for  ejection  from  only  train  passing  his 
station  on  day  of  purchase,  although  ticket  agent  told  him  that  he  might  have 
difficulty  in  getting  off  if  train  were  late;  Kansas  City,  F.  S.  &  M.  R.  Co.  v. 
Little,  61  L.R.A.  122,  which  sustains  passenger's  right  to  rely  on  representations 
of  carrier's  agent  that  train  Avill  stop  at  destination  called  for  by  ticket. 

Cited  in  notes  (2  L.R.A.  (N.S.)  507)  on  contract  duty  of  carrier  to  stop  at 
particular  station;  (31  L.R.A. (X.S.)  232)  on  implied  authority  of  ticket  or 
passenger  agents  to  bind  railroad  by  representation  that  train  will  stop  at  pas- 
senger's destination. 

55  L.  R.  A.  225,  TIXDALL  v.  WESTCOTT,  113  Ga.  1114,  39  S.  E.  450. 

Followed  in  Tindall  v.  Exchange  Bank,  115  Ga.  153,  41  S.  E.  504,  holding  re- 
ceiver liable  for  certain  sum  and  commanding  him  to  pay  it  into  court. 

Cited  historically  in  Tindall  v.  Nisbet,  114  Ga.  224,  39  S.  E.  849,  denying  ap- 
plication for  receiver's  discharge  from  imprisonment;  Nisbet  v.  Tindall,  115  Ga. 
375,  41  S.  E.  569,  granting  application  for  receiver's  discharge  from  custody  on 
ground  of  inability  to  obey  order;  Fidelity  &  D.  Co.  v.  Xisbet,  119  Ga.  317,  46 
S.  E.  444,  which  is  an  action  on  the  receiver's  bond. 
Misconduct  of  receiver. 

Cited  in  Field  v.  Howry,  132  Mich.  692,  94  X.  W.  213,  holding  loan  of  trust 
funds  by  receiver  to  firm  of  which  he  is  member  is  misappropriation  under  bank- 
ruptcy act  excepting  such  debts  from  discharge. 
Panitthment  of  receiver  for  contempt. 

Cited  in  footnote  to  Ostcr  v.  People,  56  L.R.A.  462,  which  holds  proceeding  to 
punish  a  receiver  for  contempt  for  permitting  property  entrusted  to  him  to  be 
taken  from  his  possession,  properly  prosecuted  in  the  name  of  the  people,  and 
docketed  independently  of  the  chancery  proceeding. 
Imprisonment   for  contempt. 

Cited  in  Perry  v.  Pernet,  165  Ind.  73,  74  X.  E.  609,  6  Ann.  Cas.  533,  holding 
punishment   for  contempt,  excessive   because   of   failure   to   fix   definite   term    of 
imprisonment,  does  not  render  judgment  absolutely  void. 
—  Continuing-  contempt. 

Cited  in  Gray  v.  Gray,  127  Ga.  345,  56  S.  E.  438,  holding  party  refusing  or 

failing  to  pay  alimony  and  attorney's  fees  in  accordance  with  court's  order   is 

guilty    of   continuing   contempt   punishable    by    imprisonment   until    compliance; 

Perry  v.  Pernet,  165  Ind.  71,  74  X.  E.  609,  6  Ann.  Cas.  533.  holding  requirement 
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that  commitment  for  contempt  be  for  definite  period  is  not  applicable  to  case  of 
husband's  failure  to  pay  certain  sum  weekly  for  wife's  support. 

Cited   in  note    (137   Am.   St.   Rep.   878)    on  contempt   proceedings   to   enforce 
payment  of  alimony. 
Waiver  of  disqualification  of  jnd&e. 

Cited  in  Berry  v.  State,  117  Ga.  16,  43  S.  E.  438,  holding  disqualification  of 
judge  waived  by  accused  who  knew  of  it  before  verdict  and  made  no  objection. 

,1.5  L.  R.  A.  231,  STATE  v.  TABOR,  63  Kan.  542,  66  Pac.  237. 

.35  L.  R.  A.  235,  WEST  CHICAGO  MASONIC  ASSO.  v.  COHX,  192  111.  210,  85 

Am.  St.  Rep.  327,  61  X.  E.  439. 
Landlord's  liability  for  defective  premises. 

Cited  in  Gronlund  v.  Forsman,  124  111.  App.  365,  on  the  rules  governing  the 
liability  of  landlord  for  defects  in  leased  premises. 

Cited  in  footnotes  to  Gardner  v.  Rhodes,  57  L.R.A.  749,  which  denies  land- 
lord's liability  for  injury  to  person  from  fall  on  ice,  which  tenant  had  permitted 
to  accumulate  on  sidewalk;  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  61 
L.R.A.  829,  which  sustains  owner's  liability  for  insufficiency  of  railing  of  leased 
toboggan  slide;  Langenbaugh  v.  Anderson,  62  L.R.A.  948,  which  denies  liability 
of  lessor  surrendering  complete  possession  and  control  of  premises  to  lessee  for 
injury  to  adjoining  property  through  escape  of  oil  by  lessee's  negligence. 

Cited  in  notes  (86  Am.  St.  Rep.  519)  on  liability  of  property  owner  for 
nuisance  which  he  did  not  create;  (92  Am.  St.  Rep.  503,  504,  527,  542,  544, 
545)  on  liability  to  third  persons  of  lessors  of  real  or  personal  property. 

Distinguished  in  Burke  v.  Hulett,  216  111.  549,  75  N.  E.  240,  holding  landlord  is 
obliged  to  keep  stairways,  passages  and  halls  used  in  common  by  tenants  in  safe 
condition. 
Effect  of  covenant   to  repair. 

Cited  in  Cromwell  v.  Allen,  151  111.   App.  406,  holding  landlord  agreeing  to 
make  repairs  generally  is  not  liable  for  injury  of  tenant  due  to  unknown  defect 
in  porch. 
Municipal  authority   with    regard   to   sidewalk   encroachments. 

Cited  in  Chicago  v.  Pooley,  112  111.  App.  344,  holding  city  cannot  be  enjoined 
from  removing  candy  and  lemonade  stand  from  sidewalk. 
To   permit   vaults    under   sidewalk. 

Cited  in  Sears  v.  Chicago,  247  111.  216,  139  Am.  St.  Rep.  319,  93  N.  E.  158, 
20  Ann.  Cas.  539,  holding  that  city  has  power  to  allow  any  use  of  street  which 
is  not  inconsistent  with  public  objects  for  which  they  are  held  and  may  fix 
reasonable  compensation  for  same;  Heineck  v.  Grosse,  99  111.  App.  443,  holding 
city  may  authorize  use  of  space  underneath  sidewalks,  but  cannot  authorize  use 
of  any  part  of  sidewalk  for  private  purposes. 
Liability  for  ii«-ull««-in-«-  in  authorized  use  of  sidewalk. 

Cited  in  Commonwealth  Electric  Co.  v.  Melville,  110  111.  App.  248,  holding 
electric  company  authorized  to  run  wires  under  sidewalk  is  liable  for  injury  "of 
boy  licensee  coming  in  contact  with  cable  when  electrified;  Canton  v.  Torrance, 
151  111.  App.  133,  holding  owner  of  leased  premises  in  sidewalk  abutting  which 
there  is  defective  coalhole  which  existed  before  tenant's  possession  is  liable  for 
injury  due  to  such  defect;  Chicago  v.  O'Brien,  128  111.  App.  353,  holding  city  not 
liable  for  injury  of  person  falling  through  hole  in  sidewalk  doors  of  which  were 
open  and  unguarded. 
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Cited  in  footnote  to  Lincoln  v.  First  Xat.  Bank,  60  L.R.A.  923,  which  holds 
purchaser  at  sheriff's  sale  not  liable  for  amount  of  judgment  against  it,  for 
injury,  three  weeks  after  sheriff's  deed  issued  from  negligently  constructed  coal 
hole. " 

55  L.  R.  A.  240,  DURDEX  v.  PEOPLE,  192  111.  493,  61  X.  E.  317. 

55  L.  R.  A.  245,  STATE  EX  REL.  WOOL  v.  COXSUMERS  GAS  TRUST  CO.  157 

Ind.  345,  (il  X.  E.  674. 
IMM>    of  S'as  company  to  serve  the  public. 

Cited  in  Indiana  Xatural  &  Illuminating  Gas  Co.  v.  State,  158  Ind.  519,  57 
L.R.A.  762,  63  X.  E.  220,  holding  gas  company  cannot  charge  single  person  meter 
rate  which  is  higher  than  authorized  "flat"  rate;  Vanderberg  v.  Kansas  City  Mis- 
souri Gas  Co.  126  Mo.  App.  606,  105  S.  W.  17,  holding  gas  company  may  refuse 
to  furnish  gas  for  premises  without  contract  executed  by  tenant  in  possession. 
Discrimination  by  public  service  company. 

Cited  in  Leavitt  v.  Lassen  Irrig.  Co.   157   Cal.  90,  29  L.R.A.(X.S.)    216,   106 
Pac.  404,  holding  that  legislature  cannot  confer  upon  any  particular  consumer  of 
water  from  public  system  preferential  right  where  constitution  says  that  water 
appropriated  for  same  shall  be  public  use. 
Mandamus   to  compel  public  service  duties. 

Cited  in  State  ex  rel.  Marion  v.  Marion  Light  &  Heating  Co.  174  Ind.  625, 
92  X1.  E.  731,  holding  that  mandamus  lies  to  compel  public  service  heating  com- 
pany to  supply  public  library  with  heat  in  accordance  with  terms  of  franchise. 

55  L.  R.  A.  250,  BAUM  v.  STATE,  157  Ind.  282,  61  N.  E.  672. 
Illegality  of  vote  baying'* 

Cited  in  Clinton  County  v.  Davis,  162  Ind.  68,  64  L.R.A.  785,  69  N.  E.  680,  1 
Ann.  Cas.  282,  holding  that  vote  buying  and  selling  is  a  common-law  crime  and 
on  grounds  of  public  policy  over  particeps  criminis  cannot  obtain  reward  for  se- 
curing conviction. 
Statutory  grounds  for  new   trial. 

Cited  in  De  Tarr  v.  State,  37  Ind.  App.  324,  76  N.  E.  897,  holding  under  stat- 
ute insufficiency  of  evidence  to  sustain  decision  is  not  ground  for  new  trial  in 
criminal  case. 

55  L.  R.  A.  253,  RUSSELL  v.  PITTSBURGH,  C.  C.  &  ST.  L.  R.  Co.  157   Ind. 

305,  87  Ain.  St.  Rep.  214,  61  N.  E.  678. 
Miulii    of  third  person  to  avail  of  contract   for  his  benefit. 

Cited  in  Foster  v.  Leininger,  33  Ind.  App.  674,  72  X.  E.  164,  holding  agreement 
to  install  and  maintain  telephone  service  enforceable  by  third  person  for  whose 
l>enelit  it  was  made;  Knight  &  J.  Co.  v.  Castle,  172  Ind.  103,  27  L.R.A. (N.S.) 
582,  87  X".  E.  976,  holding  action  maintainable  by  laborers  and  materialmen  on 
contract  and  bond  securing  their  payment  by  building  contractors;  Xational 
Surety  Co.  v.  Foster  Lumber  Co.  42  Ind.  App.  674,  85  N.  E.  489,  holding  third 
person  may  enforce  agreement  between  two  persons  whereby  one  undertakes  to 
pay  such  third  person  money. 
—  Exemption  contracts  by  corporations  specially  served  by  carrier. 

Cited  in  McDermon  v.  Southern  P.  Co.  122  Fed.  672;  Denver  &  R.  G.  R.  Co. 
v.  Whan,  39  Colo.  236,  11  L.R.A. (X.S.)  441,  89  Pac.  39,  12  Ann.  Cas.  732,— 
holding  railroad  company  may  by  contract  with  sleeping  car  company  limit  its 
liability  for  injury  of  employee  of  latter  company  and  may  enforce  contract 
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between  latter  and  its  employee  releasing  railroad;  Kelly  v.  Malott,  67  C.  C.  A. 
548,  135  Fed.  75,  holding  like  rule  applies  where  th«re  is  similar  contract  be'tween 
railroad  company  and  express  company  and  express  company  and  messenger: 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Hamler,  215  111.  532,  1  L.R.A.  (X.S.)  678,  106 
Am.  St.  Rep.  187,  74  N.  E.  705,  1  Ann.  Cas.  42,  holding  contract  between  sleeping 
car  company  and  its  employee  releasing  from  liability  for  injury  to  him  any 
corporation  over  whose  lines  its  sleeping  cars  might  run  inures  to  railroad  com- 
pany's benefit;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  29  Ind.  App.  656, 
63  N.  E.  231,  holding  where  express  company's  contract  with  its  employee 
releases  it  from  liability  for  injuries  sustained  because  of  its  negligence  or  "other- 
wise" such  employee  if  injured  by  closing  of  opening  in  train  cannot  recover 
from  railroad;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Henry,  170  Ind.  103,  83  N.  E. 
710.  holding  where  contract  between  show  company  and  carrier  placed  entire  re- 
sponsibility for  injury  of  former's  employees  upon  itself,  former's  employee  in- 
jured in  collision  could  not  recover  from  carrier. 
Liability  of  carrier  for  injury  of  i;  v.i  I  nitons  pastteiig'er. 

Cited  in  Payne  v.  Terre  Haute  &  I.  R.  Co.  157  Ind.  617,  56  L.R.A.  473,  62 
X.  E.  472,  holding  stipulation  releasing  railroad  company  from  liability  for 
injury  to  person  to  whom  it  issues  gratuitous  passage  is  valid;  McNeill  v. 
Durham  &  C.  R.  Co.  135  X.  C/694,  67  L.R.A.  235,  47  S.  E.  765,  holding  gratui- 
tous passenger  injured  through  negligence  of  railroad  company  is  entitled  to  re- 
cover in  absence  of  stipulation  by  company  against  liability  for  its  negligence: 
Indianapolis  Traction  &  Terminal  Co.  v.  Klentschy,  167  Ind.  601,  79  N.  E.  908. 
10  Ann.  Cas.  869,  holding  mere  fact  carrier  carries  passenger  gratuitously  does 
not  deprive  passenger  of  right  of  action  for  injury  by  carrier's  negligence: 
Weaver  v.  Ann  Arbor  R.  Co.  139  Mich.  599,  102  X.  W.  1037,  5  Ann.  Cas.  764, 
holding  person  riding  on  drover's  pass  is  passenger  for  hire,  and  release  of 
railroad  company  from  liability  for  his  injury  by  its  negligence  is  invalid. 
Contracts  limiting  carrier'**  liability. 

Cited  in  Kelley  v.  Grand  Trunk  Western  R.  Co.  46  Ind.  App.  704,  93  N.  E. 
616,  holding  that  contracts  between  circus  companion  and  railroad  by  which  rail- 
road transport  circus  trains  but  without  liability  for  negligence,  are  not  con- 
trary to  public  policy;  Evansville  &  T.  H.  R.  Co.  v.  McKinney,  34  Ind.  App. 
408,  73  X.  E.  148,  holding  limitation  of  carrier's  liability  by  valuing  property 
to  be  transported  must  be  fair  and  reasonable;  Mann  v.  Pere  Marquette  R.  Co. 
135  Mich.  219,  97  X.  W.  721,  holding  railroad  company  may  by  contract  to  put 
in  side  track  for  shipper  contract  against  liability  for  loss  by  fire  through  its 
negligence;  James  Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  27, 
116  Am.  St.  Rep.  336,  107  X.  W.  742,  holding  railroad  company  may  make  its 
release  from  liability  for  damages  caused  b}-  fire  a  condition  of  grant  of  privilege 
to  build  elevator  on  its  right  of  way;  Sager  v.  Xorthern  P.  R.  Co.  166  Fed.  531, 
holding  contract  between  circus  company  and  railroad  company  whereby  latter  is 
released  from  liability  for  injuring  former's  employee  is  valid  as  between  the 
parties. 

Cited  in  notes  (130  Am.  St.  Rep.  38,  40;  11  L.R.A.  (X.S.)  433,  437,  441)  on 
contract  exempting  railroad  from  liability  for  negligent  injury  to  sleeping  car 
employees,  or  others  sustaining  similar  relation;  (28' L.R.A. (X.S.)  641)  on 
effect  of  shipping  contract  limiting  common-law  liability,  signed  under  compul- 
sion. 
Contract!!  contrary  to  public  policy. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Southern  I.  R,  Co.  38  Ind.  App.  267.  70 
X.  E.  843  (dissenting  opinion),  on  duty  of  courts  to  maintain  and  enforce  con- 
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tracts   rather   than   jK'rmit   avoidance   of   their   obligation   on   pretext   of   public 
policy. 

Cited  in  footnote  to  Tarbell  v.  Rutland  R.  Co.  50  L.R.A.  656.  which  holds  void, 
contract  by  next  of  kin  releasing  employer  from  liability  for  future  injuries  to 
employee. 
Discrimination   by   common    carrier. 

Cited  in  Donovan  v.  Pennsylvania  Co.  (51  L.R.A.  143,  57  C.  C.  A.  362,  120 
Fed.  218,  holding  railroad  company  may  grant  to  one  hackman  the  exclusive 
privilege  of  soliciting  business  within  its  depot. 

55  L.  R.  A.  258,  BRADSHAW  v.  FRAZIER,  113  Iowa,  579,  86  Am.  St.  Rep.  394, 

85    N.    W.   752. 
Liability  of  property  owner  compelling  removal  of  Mick  person. 

Cited  in  note  (17  L.R.A. (X.S.)   510)   on  liability  of  property  owner  compelling 
removal  of  sick  person. 
Abuse    of    legral    process. 

Cited  in  Whitescll  v.  Study,  37  I  ml.  App.  434,  76  X.  E.  1010,  holding  use  of 
process  to  have  widow's  election  set  aside  and  to  collect  valid  debt  is  not  an 
abuse  thereof;  Flaherty  v.  Ginsberg,  135  Iowa,  746,  13  L.R.A.(N.S.)  1134,  110 
X.  W.  1050,  holding  there  was  no  abuse  of  process  in  retaking  furniture  sold  on 
conditional  sale  contract  from  woman  who  afterwards  suffered  miscarriage. 

Cited  in  note    (124  Am.  St.  Rep.  757)   on  conclusiveness  of  sheriff's  return  of 
service,  and  remedies  of  persons  injured  thereby. 
Doctrine   of   imputed    iicg'li&cnce   of   child. 

Cited  in  Ives  v.  Welden,  114  Iowa,  478,  54  L.R.A.  855,  89  Am.  St.  Rep.  379, 
87  N.  Y.  408,  holding  negligence  of  father  in  allowing  child  to  use  gasolene  to 
start  fire  is  not  imputable  to  child. 

Cited  in  note  (18  L.R.A.(X.S.)  335)  on  contributory  negligence  of  parent  as 
bar  to  action  by  parent  or  administrator  for  death  of  child  non  sui  juris. 

55  L.  R.  A.  261,  WRIGHT  v.  WRIGHT,  114  Iowa,  748,  87  X.  W.  709. 
M»  rriiiii«-  with  third  party  an  consideration  for  contract. 

Cited  in  Jangraw  v.  Perkins,  77  Yt.  380,  60  Atl.  385,  2  Ann.  Cas.  492,  sus- 
taining mortgage  by  relative  of  father  of  bastard  child  to  support  child  and  its 
mother  in  consideration  of  marriage  of  father  and  mother  and  discharge  of  bast- 
ardy proceedings. 
Testimony  am  to   communications   between   married    persons. 

Cited  in  Suteliffe  v.  Iowa  State  Traveling  Men's  Asso.  119  Iowa,  222,  97  Am. 
St.  Rep.  298,  93  X.  W.  90,  holding  conversation  between  deceased  and  his  wife 
and  mother  in  which  deceased  said  he  was  shot  by  himself  and  not  his  wife  Avas 
part  of  res  gestse;  Sexton  v.  Sexton,  129  Iowa,  497,  2  L.R.A. (X.S.)  712,  105  *. 
W.  314,  holding  under  statute  testimony  of  spouse  as  to  existence  of  affection  be- 
tween husband  and  wife  is  admissible;  Rudd  v.  Dewey,  139  Iowa,  530,  116  X. 
W.  1062,  holding  testimony  of  one  spouse  as  to  conversation  with  other  admis- 
sible in  action  for  alienation  of  affections. 
Amendment  of  sealed  verdict. 

Cited  in  Oxford  Junction  Sav.  Bank  v.  Cook,  134  Iowa,  193,  111  X.  W.  805, 
sustaining  verdict  assessing  amount  rendered  by  jury  recalled  after  it  had  ren- 
dered sealed  general  verdict;  Kinkead  v.  Peet,  136  Iowa,  597,  111  N.  W.  48, 
holding  jury  rendering  sealed  verdict  for  certain  amount  and  certain  property 
may  be  recalled  and  ordered  to  correct  it  by  striking  out  reference  to  property. 
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Cited  in  footnote  to  Hechter  v.  State,  56  L.R.A.  457,  which  holds  sealed  verdict 
of  guilty  on  some  counts  of  indictment  not  invalidated  by  adding  not  guilty  as 
to  others,  before  recording. 

55  L.  R.  A.  263,  GANG  v.  MINNEAPOLIS  &  ST.  L.  R.  CO.  114  Iowa,  713,  89 

Am.  St.  Rep.  393,  87  N.  W.  714. 

Affirmed  in  190  U.  S.  557,  47  L.  ed.  1183,  23  Sup.  Ct.  Rep.  854. 
Validity  of  (statutory  provision   for  attorney's   fee. 

Cited  in  footnotes  to  Atkinson  v.  Woodmansee,  64  L.R.A.  325,  which  holds 
void  provision  for  taxation  as  costs  of  attorney's  fee  in  successful  action  by 
laborer  or  artisan  to  enforce  mechanic's  lien;  Hartford  Fire  Ins.  Co.  v.  Redding. 
67  L.R.A.  518;  L'Engle  v.  Scottish  Union  &  N.  Ins.  Co.  67  L.R.A.  581, — which 
upholds  provision  for  recovery  of  attorneys'  fees  in  certain  cases  against  fire 
and  life  insurance  companies. 

Cited  in  notes    (17  L.R.A.  (N.S.)    913)    on  validity  of  statutory  provision  for 
attorney's  fee;    (47  L.  ed.  U.  S.  823)   on  unconstitutional  inequality  or  discrim- 
ination  in   statutes   allowing   attorney's   fees. 
In   condemnation   proceedings. 

Cited  in  Lough  v.  Minneapolis  &  St.  L.  R.  Co.  116  Iowa,  33,  89  N.  W.  77, 
sustaining  statute  providing  for  taxation  of  attorney's  fee  in  favor  of  landowner; 
Mellichar  v.  Iowa  City,  116  Iowa,  391,  90  N.  W.  86,  on  validity  of  statute  re- 
quiring corporation  to  pay  attorney  fees;  Clark  v.  Wabash  R.  Co.  132  Iowa, 
14,  109  N.  W.  309,  holding  attorneys'  fees  may  be  alknved  in  action  for  value 
of  right  of  way;  Woodcock  v.  Wabash  R.  Co.  135  Iowa,  562,  113  N.  W.  347, 
holding  court  cannot  tax  attorney  fees  or  other  costs  connected  with  appeal  after 
affirmance  of  its  judgment  in  condemnation  proceedings. 
Authority  to  condemn. 

Cited  in   Detroit  &  T.   S.  L.  R.  Co.  v.   Campbell,  140  Mich.   387,   103   X.   W. 
856,  holding  right  of  railroad  company  to  exercise  power  of  eminent  domain  is 
not  affected  by   its  contract  with   individual   authorizing   him   to   take  steps   to 
condemn  land. 
l-:<:ual    operation    of   law. 

Cited  in  Brady  v.  Mattern,  125  Iowa,  168,  106  Am.  St.  Rep.  291,  100  N.  W. 
358,  holding  statutory  requirements  at  to  unincorporated  building  and  loan 
associations  including  requirement  of  deposit  of  securities  with  state  auditor 
are  not  unconstitutional;  McGuire  v.  Chicago.  B.  &  Q.  R.  Co.  131  Iowa,  352, 
33  L.R.A.  (N.S.)  713,  108  N.  W.  902,  holding  that  statute  making  r,ailroad  com- 
panies liable  for  injuries  to  employees  through  negligence  of  fellow  servants 
does  not  deprive  such  companies  of  equal  protection  of  laws;  Mier  of  Phillips 
Fuel  Co.  130  Iowa,  577,  107  N.  W.  621,  sustaining  statute  imposing  liability 
for  double  damages  upon  owner  or  operator  of  mine  taking  coal  from  land 
adjoining. 

55  L.  R.  A.  269,  SHENEBERGER  v.  UNION  CENT.  L.  INS.  Co.  114  Iowa,  578, 

87  N.  W.  493. 
Limitations  upon  source  of  funds  acceptable  in  payment  of  obligation. 

Cited  in  Lasher  v.  Union  Cent.  L.  Ins.  Co.  115  Iowa,  232,  88  N.  W.  375,  hold- 
ing provision  of  note  making  right  to  make  partial  payments  conditional  upon 
money  tendered  not  being  borrowed  elsewhere  is  valid. 
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Signing1   contracts   In    ignorance   of   contents. 

Cited  in  note  (138  Am.  St.  Rep.  811)  on  signing  contracts  in  ignorance  of 
their  contents. 

55   L.   R.   A.   270,   GRAY   STREET   INFIRMARY  v.   LOUISVILLE,   23   Ky.   L. 

Rep.  1274,  65  S.  W.  11. 
Hospital  i<»  public  charity. 

Cited  in  University  of  Louisville  v.  Hammock,  127  Ky.  570,  14  L.R.A. (N.S.) 
787,  128  Am.  St.  Rep.  355,  106  S.  W.  219,  holding  that  hospital  which  is  ad- 
junct of  medical  school,  and  is  conducted  for  profit,  is  not  purely  public  charity, 
so  as  to  be  exempt  from  liability  for  negligence,  although  it  takes  free  patients. 

55   L.   R.   A.   271,   BAKER  v.   METROPOLITAN   L.   INS.   CO.   23   Ky.   L.   Rep. 

1174,  64  S.  W.  913. 
Liability   for   procuring   discharge   of   servant. 

Cited  in  Tennessee  Coal,  Iron  &  R.  Co.  v.  Kelly,  163  Ala.  353,  50  So.  1008, 
holding  that  if  one  wrongfully  and  maliciously  procured  discharge  of  servant, 
by  his  employee,  he  will  be  liable,  though  master  had  right  to  discharge  him. 

Cited  in  note  (62  L.R.A.  676,  715)  on  effect  of  bad  motive  to  make  actionable 
causing  loss  of  employment. 

Distinguished  in  Chambers  v.  Probst,  145  Ky.  382,  36  L.R.A. (N.S.)    1207,  140 
S.    W.    572,    holding   that   one    employed    for    indeterminate    period    may    recover 
from   one  who,   by   false  and   malicious   statements  as   to  manner   in   which   he 
performs   his  duty,  causes  him  to  be   discharged. 
Actionable  conspiracies. 

Cited  in  Willis  v.  Muscogee  Mfg.  Co.  120  Ga.  600,  48  S.  E.  177,  1  Ann.  Cas. 
472,  holding  that  agreement  between  employers  not  to  employ  men  reported  as 
violating  rules  as  to  quitting  employment,  is  not,  in  absence  of  malice,  unlaw- 
ful conspiracy,  which  would  be  basis  of  action. 

Distinguished  in  Standard  Oil  Co.  v.  Doyle,  118  Ky.  668,  111  Am.  St.  Rep. 
331,  82  S.  W.  271,  holding  that  where  unlawful  means  are  used  affecting  pur- 
pose of  driving  one  out  of  business,  by  conspiracy  such  conspiracy  is  actionable. 

55  L.  R.  A.  273,  SECOND  NAT.  BANK  v.  MERCHANTS'  NAT.  BANK,  111  Ky. 

930,  98  Am.  St.  Rep.  439,  65  S.  W.  4. 
Liability  of  bank  for  default  of  collecting  agent. 

Cited  in  Brown  v.  People's  Bank,  59  Fla.  164,  —  L.R.A. (N.S.)  — ,  52  So. 
719,  holding  that  bank  of  deposit  of  check  is  liable,  if  check  is  paid,  even  though 
collecting  bank  to  whom  it  is  sent  does  not  remit  collection. 

55  L.  R.  A.  275,  KILBOURNE  v.  BURT  &  B.  LUMBER  CO.   Ill  Ky.  693,  64 

S.  W.  631. 
Liquidated   damages. 

Cited  in  Jackson  v.  Hunt,  76  Vt.  286,  56  Atl.  1010,  holding  reduction  of  cer- 
tain amount  from  price  of  logs  for  failure  to  deliver  specified  quantity  is 
liquidated  damages. 

Cited  in  footnote  to  Salem  v.  Anson,  56  L.R.A.  169,  which  holds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plank  within 
specified  time,  liquidated  damages. 

Cited  in  note  (108  Am.  St.  Rep.  64)  on  agreements  purporting  to  liquidate 
damages. 
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55   L.  E.  A.  277,.  THUEIXGIA  INS.  CO.  v.  MALOTT,   111   Ky.  917,  64   S.   W. 
5)91. 

>I  <-:i  11  i  ii  t;    of    "total    li».s"    of    l>ul  lei  i  :iii  . 

Cited  in  Hartford  F.  Ins.  Co.  v.  Bourbon  County,  115  Ky.  121,  72  S.  \V.  739, 
sustaining  instructions  defining  total  loss  in  accordance  with  rule  of  cited  case. 

Cited  in  footnote  to  Northwestern  Mutual  L.  Ins.  Co.  v.  Rochester  German 
Ins.  Co.  56  L.R.A.  108,  which  holds  no  "total  loss"  of  building  occurs  if  rem- 
nant remains  reasonably  adopted  for  use. 

Cited  in  note  (50  L.R.A.  790)  on  constructive  total  loss  of  insured  building. 
Invalidity  of  agreement  to  waive  statute. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Spinks,  119  Ky.  274,  69  L.R.A.  26S,  83 
S.  W.  615,  7  Ann.  Cas.  913,  holding  provision  of  insurance  policy  prescribing 
shorter  period  for  bringing  suit  thereon  than  that  of  statute  of  limitations  is 
invalid. 

55  L.  R.  A.  280,  PITKIN  v.  BURNHAM,  62  Neb.  385.  89  Am.  St.  Rep.  703,  87 

N.  W.  160. 
Who  may  attack  fraudulent  transfer. 

Cited  in  King  v.  Miller,  53  Or.  64,  97   Pac.  542,  holding  assignment  of  judg- 
ment with  intent  to  defraud  creditors  passes  legal  title  as  between  parties,  and 
is  voidable  only  at  instance  of  person  defrauded. 
Collateral   attack,  on   judgments   l>y  confession. 

Cited  in  note  (36  L.R.A. (N.S.)  982)  on  character  and  kinds  of  judgments 
and  orders  not  on  collateral  attack  for  fraud  not  affecting  jurisdiction  on  judg- 
ments by  confession. 

55  L.  R.  A.  289,  CHICAGO,   B.   &   Q.  R.  CO.  v.  WILLIAMS.   61    Xeb.   608,   85 

N.  W.  832. 
Liability  of  carrier  for  injury   to  livestock. 

Cited  in  Moore  v.  Chicago,  R.  I.  &  P.  R.  Co.  151  Iowa,  356.  131  X.  W.  30, 
holding  that  railroad  has  burden  of  showing  that  its  failure  to  deliver  live 
stock  in  good  condition  as  when  received  was  due  to  inevitable  accident  as  other 
defects  in  hearing  in  stock  itself. 

Cited  in  notes   (18  L.R.A.  (N.S.)   91)    on  carrier  as  insurer  of  live  stock;    (39 
L.R.A.  (N.S.)   640)   on  duty  of  carrier  to  take  precaution  to  prevent  loss  threat- 
ened  without  its   antecedent   fault;    (130   Am.   St.   Rep.   446,    454)    on   carriers 
liability  for  loss  of,  or  injury  to,  livestock. 
—  Duty   to   furnish    proper  cars. 

Cited  in  footnote  to  Lake  Erie  &  W.  R.  Co.  v.  Holland,  63  L.R.A.  948.  which 
holds  that  carrier  cannot  free  itself  from  duty  of  furnishing  safe  car  by  exact- 
ing a  contract  requiring  the  shipper  to  inspect  and  select  his  car. 

Cited  in  note  (18  L.R.A.(X.S.)  510)  on  duty  of  carrier  to  furnish  car  adapted 
to  subject  of  shipment. 
"Where  shipper  agrees  to  care  for  live  stock. 

Cited  in  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Schuldt,  66  Xeb.  47.  92  X.  \V.  162, 
holding  shipper  of  stock  agreeing  with  carrier  to  take  care  of  it  himself  cannot 
recover  for  injury  to  it  due  to  his  own  negligence;  Quimby  v.  Union  P.  R.  Co. 
83  Neb.  781,  120  N.  W.  453;  Cleve  v.  Chicago,  B.  &  Q.  R.  Co.  77  Xeb.  170,  124 
Am.  St.  Rep.  837,  108  N.  W.  982,  15  Ann.  Cas.  33,— holding  where  shipper  by 
t-ontract  has  stock  accompanied  by  attendants  he  has  burden  of  showing  loss, 
if  any,  was  due,  to  carrier's  negligence;  Chicago,  B.  &  Q.  R.  Co.  v.  Slattery, 
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76  Neb.  725,  124  Am.  St.  Rep.  825,  107  N.  VV.  1045,  holding  carrier  proceeding 
under  shipping  contract  with  knowledge  of  shipper's  failure  to  accompany 
stock  as  agreed  is  liable  for  failure  to  attend  to  stock  itself;  Chicago,  B.  & 
Q.  R.  Co.  v.  Pollock,  16  Wyo.  336,  93  Pac.  847;  Normile  v.  Oregon  Nav.  Co.  41 
Or.  184,  69  Pac.  928,— holding  though  shipper  contracts  to  load  or  unload  stock 
if  carrier  itself  undertakes  such  duty  without  notice  to  shipper  it  is  liable  for 
negligence  in  so  doing. 

Disapproved  in  Lewis  v.  Pennsylvania  R.  Co.  70  N.  J.  L.  137,  56  Atl.  128, 
1  Ann.  Cas.  156,  disapproving  view  that  if  carrier  has  knowledge  animals  are 
unaccompanied,  duty  of  caring  for  them  devolves  upon  carrier. 

55  L.  R.  A.  291,  WOODMEN  ACCI.  ASSO.  v.  BYERS,  62  Neb.  673,  89  Am.  St. 

Rep.  777,  87  N.  W.  546. 
Construction  of  insurance  contract    \>  i  i  li    reg'artl   to   forfeitures. 

Cited  in  Mellen  v.  United  States  Health  &  Acci.  Ins.  Co.  83  Vt.  246,  75  Atl. 
273,  holding  that  construction  of  insurance  policy  that  will  result  in  loss  of 
indemnity  contracted  for  will  not  be  adopted,  except  to  give  effect  to  plain  re- 
quirements of  policy:  Roseberry  v.  American  Benev.  Asso.  142  Mo.  App.  560, 
121  S.  W.  785,  holding  contract  is  to  be  construed  so  as  to  effectuate  and  not 
destroy  indemnity  unless  by  its  express  words  parties  intended  the  contrary; 
German  Ins.  Co.  v.  Shader,  68  Neb.  9,  60  L.R.A.  922,  93  N.  W.  972,  holding  in- 
surer knowing  of  grounds  entailing  forfeiture  is  bound  to  take  advantage  of 
them  notwithstanding  condition  prohibiting  waiver  of  provisions  by  agent  in 
other  than  prescribed  manner;  Hilmer  v.  Western  Travelers'  Acci.  Asso.  86 
Neb.  295,  27  L.R.A.(N.S.)  324,  125  N.  W.  535,  applying  rule  that  forfeitures  are 
not  favored  in  construing  constitution  of  insurance  association. 
Timely  notice  to  fix  insurer's  liability. 

Approved  in  Columbia  Paper  Stock  Co.  v.  Fidelity  &  C.  Co.  104  Mo.  App. 
166,  78  S.  W.  320,  holding  if  no  time  is  specified  or  immediate  notice  is  re- 
quired condition  is  complied  with  by  notice  given  with  diligence  and  in  reason- 
able time  under  the  circumstances. 

Cited  in  Continental  Casualty  Co.  v.  Lindsay,  111  Va.  391,  69  S.  E.  344, 
holding  that  compliance  with  terms  of  policy  as  to  notice  and  proof  of  loss 
within  reasonable  time  after  knowledge  of  its  existence,  is  all  that  is  required; 
Preferred  Acci.  Ins.  Co.  v.  Fielding,  35  Colo.  25,  83  Pac.  1013,  9  Ann.  Cas.  916, 
holding  failure  to  give  immediate  notice  will  not  work  forfeiture  of  policy  unless 
by  express  terms  or  necessary  implication  parties  so  contracted ;  North  Ameri- 
can Acci.  Ins.  Co.  v.  Watson,  6  Ga.  App.  195,  64  S.  E.  693,  holding  faitare 
of  insured  to  give  notice,  is  excused  during  his  disability  where  he  is  suddenly 
stricken  with  brain  disease  rendering  him  unconscious,  notice  within  reasonable 
time  after  disability  ceases  being  sufficient;  Reed  v.  Loyal  Protective  Asso.  154 
Mich.  176,  117  N.  W.  600,  holding  failure  to  give  notice  will  not  work  forfeiture 
if  insured  was  rendered  mentally  incompetent  to  give  it  by  his  injury;  Rose- 
berry  v.  American  Benev.  Asso.  142  Mo.  App.  560,  121  S.  W.  785,  holding  where 
insured's  injury  rendered  him  unconscious  notice  given  within  a  reasonable 
time  after  he  became  conscious  was  sufficient  though  notice  in  ten  days  was  re- 
quired; Hilmer  v.  Western  Travelers'  Acci.  Asso.  86  Neb.  293,  27  L.R.A. (N.S.) 
324,  125  N.  W.  535,  holding  oral  notice  given  to  insurer  by  third  person  while 
insured  was  unconscious  from  injury  and  acted  upon  by  insurer  was  sufficient. 

Cited  in  notes  (18  L.R.A. (N.S.)  110)  as  to  when  strict  compliance  with  re- 
quirement as  to  time  of  notice  in  accident  or  health  policy  excused;  (100  Am. 
St.  Rep.  789)  on  notice  of  loss  or  dishonesty  under  fidelity  insurance  policy. 
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Distinguished  in  Western  Travelers'  Acci.  Asso.  v.  Tomson,  72  Xeb.  670,  101 
N.  W.  341,  where  inability  of  insured  to  give  notice  arising  from  his  injury  was 
not  relied  on;  Craig  v.  United  States  &  Acci.  Ins.  Co.  80  S.  C.  155,  18  L.R.A. 
(X.S.)  108,  128  Am.  St.  Rep.  877,  61  S.  E.  423,  15  Ann.  Cas.  216,  holding 
provision  as  to  time  in  which  notice  of  sickness  should  be  given  is  not  unrea- 
sonable. 
Sufficiency  of  compliance  with  provision  as  to  notice. 

Cited  in  .Etna  L.  Ins.  Co.  v.  Bethel,  140  Ky.  618,  131  S.  W.  523,  holding  that 
when  insurance  company  has  notice  that  claim  will  be  made,  slight  acts  upon  its 
part  indicating  that  it  denies  liability,  will  amount  to  waiver  of  proofs  of  loss; 
Western  Travelers'  Acci.  Asso.  v.  Holbrook,  65  Xeb.  482,  94  N.  W.  816,  holding 
literal  compliance  with  requirements  as  to  furnishing  proofs  of  injury  is  not 
required  when  it  is  impossible  and  beneficiary  acts  with  diligence;  Simmons  v. 
Western  Travelers'  Acci.  Asso.  79  Neb.  27,  112  N.  W.  365,  holding  not  withstand- 
ing requirement  that  proof  of  death  be  filed  within  thirty  days  from  its  occur- 
rence, it  is  sufficient  if  it  is  filed  within  reasonable  time  under  the  circumstances : 
Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  26  Utah,  75,  62  L.R.A.  488,  99  Am. 
St.  Rep.  830,  72  Pac.  182,  holding  furnishing  of  proofs  sufficient  where  bene- 
ficiary acted  with  due  diligence  after  discovery  of  policy. 
Delay  v,  hi.-li  will  toll  limitations. 

Distinguished  in  Swaney  v.  Gage  County,  04  Xeb.  630,  90  X.  W.  542,  where 
no  independent  act  of  defendant  occurring  subsequent  to  injury  and  delaying 
action  was  pleaded. 

55  L.  R.  A.  298.  RE  MADDOX,  93  Md.  727,  50  Atl.  487. 

55  L.  R.  A.  303,  II.  M.  TYLER  LUMBER  CO.  v.  CHARLTOX.   128  Mich.  290. 

92  Am.  St.  Rep.  452,  87  X.  W.  268. 
Delivery  or  designation   of   particular   property   as   prerequisite   to   traiix- 

fer   of   personalty. 

Cited  in  Grand  Rapids  Bark  &  Lumber  Co.  v.  Inland  Twp.  136  Mich.  124. 
98  X.  W.  980,  holding  presumption  that  it  was  not  intention  to  pass  title  re- 
mained where  quantity  and  quality  of  lumber  was  not  ascertained;  Gow  v.  Me 
Farren,  156  Mich.  365,  120  X.  W.  800,  holding  title  to  logs  purchased  to  be  de- 
livered f.  o.  b.  cars  does  not  pass  until  such  delivery. 

55  L.  R.  A.  306,  McWETHY  v.  DETROIT,  G.  R.  &  W.  R.  CO.   127  Mich.   333. 

86  N.  W.  827. 
liability  of  steamship  company   for  failure   to  furnish   lierth. 

Cited  in  footnote  to  Van   Anda  v.   Xorthern   Xav.   Co    55   L.R.A.   544,   which 
denies   steamship    company's    liability    for   death   of   passenger   from   sleeping    on 
wet  mattress. 
Disputes  as  to  transportation  tickets. 

Cited  in  Brown  v.  Rapid  R.  Co.  130  Mich.  487,  90  X.  W.  290,  on  ejection 
of  passenger  for  failure  to  furnish  proper  ticket  of  passage  or  pay  fare. 

55  L.  R.  A.  308,  LEE  v.  PORT  1IUROX,  128  Mich.  533.  87  X.  W.  637. 
Right   of   bicycle   to   nse   of   streets. 

Cited  in  Mohvay  v.  Chicago,  239  111.  489,  23  L.R.A. (X.S.)  545,  88  N.  E. 
485,  16  Ann.  Cas.  543,  holding  a  bicycle  such  a  vehicle  as  may  properly  be  used 
on  the  street. 
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Sidewalks. 

Cited  in  Fielder  v.  Tipton,  149  Ala.  611,  8  L.R.A.  (N.S.)  1269,  123  Am.  St. 
Rep.  69,  42  So.  985,  13  Ann.  Cas.  1012,  holding  a  person  riding  a  bicycle  on  a 
sidewalk  is  liable  to  one  injured  thereby  without  other  evidence  of  negligence 
even  in  absence  of  ordinance  prohibiting  the  practice. 

Municipal  liability   for  Injuries   sustained   in   unusual   uses  of  street*  and 
ttidewalks. 

Cited  in  Harden  v.  Jackson,  137  Mich.  275,  66  L.R.A.  989,  footnote,  p.  986. 
100  N.  W.  389,  holding  city  was  not  liable  for  injuries  to  a  person  whose  cane 
went  between  the  planks  of  a  sidewalk  which  was  reasonably  safe  for  persons 
not  using  canes. 

Cited  in  notes    (21  L.R.A. (N.S.)    609)    on  contributory  negligence  as  affecting 
municipal   liability   for   defects   and   obstructions   in   streets;     (23   L.R.A. (N.S.) 
642)    on   liability   of   municipality    for   failure   to   prevent   improper   conduct   in 
or   use   of   streets. 
Bicycle  riding-. 

Cited  in  Gagnier  v.  Fargo,  11  N.  D.  76,  95  Am.  St.  Rep.  705,  88  N.  W.  1030, 
holding  a  city  is  liable  for  injuries  received  by  a  person  riding  on  a  bicycle 
on  the  sidewalk  by  right  by  reason  of  a  condition  of  the  sidewalk  that  made  it 
unsafe  for  pedestrians;  Overhouser  v.  American  Cereal  Cc  118  Iowa,  420,  92 
N.  W.  74,  on  city  owing  no  greater  duty  to  bicycle  riders  in  the  care  of  streets 
than  to  travelers  with  horses  and  carriages. 

Cited  in  footnotes  to  Prather  v.  Spokane,  59  L.R.A.  346,  which  holds  city  lo- 
cating turn  in  bicycle  path  at  street  corner  near  gutter  without  barrier  or  other 
notice  liable  for  injury  to  bicyclist  at  night;  Hendry  v.  North  Hampton,  64 
L.R.A.  70,  which  holds  town  liable  for  injury  to  bicyclist  diie  to  defect  making 
highway  unsuitable  for  ordinary  travel. 

55    L.    R.   A.   310,    RYAN   v.   TOWAR,    128    Mich.    463,    92    Am.    St.    Rep.    48], 

87    N.    \\'.   644. 

Liability    reaultiiif?    from    maintenance    of   attractions    daiiprerona    to    chil- 
dren. 

Cited  in  Bottum  v.  Hawks,  84  Vt.  383,  35  L.R.A. (N.S.)  447,  .79  Atl.  858, 
Ann.  Cas.  191 3 A,  1025,  holding  that  one  maintaining  opening  into  underground 
mill  race  located  near  highway  and  school  building  is  not  liable  for  death  of 
boy  who  fell  into  it  and  was  drowned:  Reid  v.  Harmon,  161  Mich.  55,  125  N. 
W.  761,  holding  defendant  was  not  liable  where  a  child  was  fatally  injured  while 
playing  about  a  turntable  which  was  not  fastened  so  securely,  but  what  the 
children  could  set  it  in  motion;  Thompson  v.  Baltimore  &  0.  R.  Co.  218  Pa. 
451,  19  L.R.A. (N.S.)  1167,  120  Am.  St.  Rep.  897,  67  Atl.  768,  11  Ann.  Cas. 
894;  Walker  v.  Potomac,  F.  &  P.  R.  Co.  (Pannill  v.  Potomac,  F.  &  P.  R.  Co.) 
105  Va.  230,  4  L.R.A. (N.S.)  84,  115  Am.  St.  Rep.  871,  53  S.  E.  113,  8  Ann.  Cas. 
862;  Conrad  v.  Baltimore  &  O.  R.  Co.  64  W.  Va.  181,  16  L.R.A. (N.S.)  1132,  61 
S.  E.  44;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  244,  19  L.R.A.(N.S.) 
1144,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,— holding  defendant 
company  is  not  liable  for  injuries  received  by  a  child  while  playing  about  a 
turntable;  Paolino  v.  McKendall,  24  R.  I.  438,  60  L.R.A.  136,  96  Am.  St.  Rep. 
736,  53  Atl.  268,  holding  defendant  not  liable  for  death  of  a  child  attracted  to 
premises  by  a  fire  thereon  by  coming  too  close  to  such  fire;  Chicago,  B.  &  Q.  R. 
Co.  v.  Krayenbuhl,  65  Neb.  901,  59  L.R.A.  923,  91  N.  W.  880,  as  criticizing  the 
doctrine  of  the  turntable  cases. 

Cited  in  footnotes  to  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper,  57  L.R.A.  724, 
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which  denies  liability  for  injury  to  six-year-old  boy  from  carelessly  walking 
into  pool  of  hot  water;  Paolino  v.  McKendall,  60  L.R.A.  133,  which  denies 
duty  of  occupier  of  land  burning  rubbish,  to  guard  young  children  accustomed 
to  play  there,  from  fire. 

Cited  in  notes  (3  L.R.A. (X.S.)  151)  on  doctrine  of  "attractive  nuisance"  as 
applied  to  injury  from  hot  water  or  ashes;  (19  L.R.A. (N.S.)  1006,  1104, 
1107,  1113,  1116,  1127,  1134)  on  attractive  nuisance. 

Distinguished  in  O'Leary  v.  Michigan  State  Teleph.  Co.  146  Mich.  247,  101* 
X.  W.  434,  holding  a  recovery  might  be  had  for  injuries  received  by  a  child 
getting  his  hands  caught  in  a  pulley  block  left  unattended  by  defendant's  em- 
ployees in  street  and  which  was  being  operated  from  a  distance;  lamurri  v. 
Saginaw  City  Gas.  Co.  148  Mich.  33,  111  N.  W.  884,  holding  owner  of  a  tank 
wagon  left  unguarded  in  a  public  street  was  liable  for  injuries  received  by  a 
child  playing  about  it  on  the  explosion  of  the  tank. 

Disapproved  in  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  116   Iowa,  434, 
57    L.R.A.   570,   90    X.   W.   95,   holding   defendant   company    was   liable   for    in- 
juries  received  by   a  child   of   tender  years   playing   around   a   turntable  which 
was  left  unfastened. 
Liability  for  injury  to  trespassers. 

Cited  in  Habina  v.  Twin  City  General  Electric  Co.  150  Mich.  48,  13  L.R.A. 
(X.S. )  1131,  113  X.  W.  586,  holding  defendant  company  was  not  liable  for 
injuries  received  by  a  mere  licensee  in  falling  into  an  unguarded  ditch  on  de- 
fendant's premises;  Krause  v.  Lewis,  144  Mich.  556,  108  X.  W.  417,  holding 
plaintiff  injured  by  falling  into  an  open  area  in  a  platform  built  in  a  private 
alley  in  the  rear  of  a  building  for  the  purpose  of  handling  freight  could  not 
recover  for  such  injuries;  Flanagan  v.  Sanders,  138  Mich.  257,  101  X.  W.  581, 
holding  a  duty  imposed  by  statute  on  owners  of  buildings  to  provide  elevator 
walls  with  automatic  gates  did  not  render  defendant  liable  for  injuries  received 
by  a  trespasser  because  of  a  failure  to  provide  such  gates;  Johnson  v.  Paducah 
Laundry  Co.  122  Ky.  377,  5  L.R.A. (N.S.)  736,  92  S.  W.  330,  holding  defendant 
company  maintaining  a  vat  near  street  was  not  liable  for  injuries  to  one  who 
stepping  from  street  for  his  own  purpose  stumbled  into  it. 

Cited  in  note  (17  L.R.A. (X.S.)  917)  on  duty  of  owner  of  premises  to  pro- 
tect licensee  against  hidden  dangers. 

Distinguished  in  Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  513,  65 
L.R.A.  293,  46  S.  E.  335,  holding  defendants  liable  for  injuries  received  by  a 
pedestrian  using  a  path  along  tracks  by  falling  into  an  excavation  across  the 
path,  over  which  defendants  had  formerly  maintained  a  bridge  which  it  had  al- 
lowed to  rot  away. 
—  Trespassing?  children. 

Followed  in  Peninsular  Trust  Co.  v.  Grand  Rapids,  131  Mich.  573,  92  X.  W. 
38,  holding  city  not  liable  for  the  drowning  of  a  child  in  a  reservoir  to  which 
it  gained  admission  through  a  hole  in  the  fence. 

Cited  in  Berg  v.  Duluth,  S.  S.  &  A.  R.  Co.  Ill  Minn.  310,  126  X.  W.  1093,  hold- 
ing that  invitation  or  license  to  ride  on  freight  trains  cannot  be  predicated  on 
mere  fact  that  no  steps  were  taken  to  prevent  boys  from  doing  so;  Katzinski  v. 
Grand  Trunk  R.  Co.  141  Mich.  77,  104  X.  W.  409,  holding  defendant  was  not 
liable  for  injuries  to  a  child  who  went  to  play  in  the  yards  on  a  track  filled  with 
cars  where  notices  posted  to  keep  off  the  track;  Driscoll  v.  Clark,  32  Morit.  186, 
SO  Pac.  1,'on  the  extent  of  duty  owed  to  trespassing  children. 

Cited  in  footnote  to  Uttermohlen  v.   Bogg's  Run  Min.  &  Mfg.  Co.   55  L.R.A. 
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9.11,   which   denies   liability   of   mine   owner   for   injury   to   trespassing   child   by 
cable  and  pulleys  hauling  coal  cars. 

Distinguished  in  Black  v.  Michigan  C.  R.  Co.  146  Mich.  572,  109  N.  W.  1052, 
holding  defendant  company  liable;  for  the  killing  of  a  child  rightfully  on  the 
premises  of  a  third  person  by  reason  of  defendant's  employees  pushing  a  car 
over  the  obstructions  at  the  end  of  a  spur  track. 

55   L.   R.   A.   318,   GRIFFIN   v.   JACKSON    LIGHT   &    P.    CO.    128    Mich.    U.VS. 

92  Am.  St.  Rep.  496,  87  X.  W.  888. 
Intervening'  agency  as  affecting-  liability   for  iiijiirieM. 

Cited  in  Fickeisen  v.  Wheeling  Electrical  Co.  67  W.  Va.  337,  27  L.R.A.(N.S.) 
896,  67  S.  E.  788,  holding  that  electric  company  supplying  another  company 
with  electricity  is  not  liable  for  death  of  person  caused  by  wire  of  latter  com- 
pany becoming  grounded:  Logansport  v.  Smith,  47  Ind.  App.  71,  93  N.  E.  883, 
to  the  point  that  one  selling  property  for  use  is  not  responsible  to  third  persons 
for  injury  sustained  by  reason  of  defects  therein  where  no  public  duty  is  shown : 
Harter  v.  Colfax  Electric  Light  &  P.  Co.  124  Iowa,  506,  100  N.  W.  508,  holding 
defendant  company  was  not  liable  for  injuries  received  by  a  guest  at  a  hotel  by 
the  falling  of  an  electric  light  wire  that  was  not  securely  fastened  but  which 
was  put  on  by  the  hotel  keeper;  Fickeisen  v.  Wheeling  Electrical  Co.  67  W.  Va. 
337,  27  L.R.A.  (N.S.)  895,  67  S.  E.  788,  holding  defendant  company  furnishing 
electricity  to  another  company  for  the  purpose  of  lighting  a  city  was  not  liable 
where  a  wire  of  the  latter  company  grounded  and  a  person  was  killed;  South- 
ern Oil  Co.  v.  Church,  32  Tex.  Civ.  App.  327,  74  S.  W.  797,  holding  defendant 
company  was  not  liable  for  injuries  received  by  an  employee  of  an  independent 
contractor  by  reason  of  the  defective  condition  of  machinery  furnished  by  de- 
fendant to  such  contractor:  Douglass  v.  Marsh,  141  Mich.  214,  104  X.  W.  624, 
on  liability  of  owner  for  injuries  to  employee  of  independent  contractor  due  to 
defective  condition  of  premises. 

Annotation  cited  in  Pierce  v.  C.  H.  Bidwell  Thresher  Co.  153  Mich.  327,  116 
N.  W.  1104,  holding  an  instruction  that  the  manufacturers  of  a  machine  having 
knowledge  that  it  was  defective  in  its  construction  so  as  to  be  dangerous  to 
operators  and  concealing  such  fact  from  purchaser,  would  be  liable  for  in- 
juries received  by  employee  of  purchasers  was  correct. 

Cited  in  footnote  to  Alexander  v.  Nanticoke  L.  Co.  67  L..R.A.  475,  which  holds 
that  corporation  contracting  to  light  building  by  electricity  undertakes  to  pro- 
tect occupants  from  injury  by  electric  current  so  far  as  it  can  do  so  by  highest 
degree  of  care,  skill,  and  diligence  in  maintaining  plant. 

Cited  in  notes  (92  Am.  St.  Rep.  557)  on  liability  to  third  persons  of  lessors 
of  real  or  personal  property;  (123  Am.  St.  Rep.  568)  on  liability  of  land  own- 
ers for  injuries  from  dangerous  condition  created  on  premises  by  third  persons. 

Distinguished  in  Skinn  v.  Reutter,  135  Mich.  58,  63  L.R.A.  745,  106  Am.  St. 
Rep.  384,  97  N.  W.  152,  holding  a  person  selling  hogs  to  a  dealer  knowing  that 
they  were  infected  with  a  dangerous  disease  is  liable  to  a  purchaser  from  such 
dealer  for  damages,  sustained  because  of  such  purchase. 

55  L.  R.  A.  320,  GILLINGHAM  v.  BROWN,  178  Mass.  417,  60  N.  E.  122. 
AclntiMNibility  of  itarol   nr  online  to  pay  debt  barred  by  limitation. 

Cited  in  Pond  v.  French,  97  Me.  405,  54  Atl.  920,  holding  evidence  of  a 
parol  promise  to  pay  a  debt  barred  by  the  statute  of  limitations  is  admissible 
when  it  appears  that  it  was  made  in  connection  with  a  part  payment. 
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Right   of  action   on   conditional  promise   to   pay  barred  debt. 

Cited  in  Xathan  v.  Loland,  193  Mass.  582,  79  X.  E.  793,  holding  a  promise  to 
pay  by  instalments  a  debt  discharged  in  bankruptcy  does  not  give  a  right  of 
action  for  the  immediate  recovery  of  the  entire  debt;  Tridell  v.  Munhall,  124  Fed. 
806,  holding  a  promise  to  pay  a  debt  barred  by  the  statute  of  limitations  out 
of  a  fund  to  be  received  on  the  division  of  the  estate  of  promisor's  father  is  con- 
ditional on  such  event  occurring. 

Cited  in  footnote  to  Slaughter's  Succession,  58  L.R.A.  408,  which  holds  bar  of 
limitations  not  removed  by  debtor's  expression  of  ability  to  pay  debt  followed 
by  part  payment. 

55  L.  R.  A.  325,  STATE  EX  REL.  McXICHOLS  v.  JUSTUS.  84  Minn.  237,  87  X. 

W.    770. 
Extent   of   review    of   extradition    proceedings. 

Cited  in  note  (21  L.R.A.(X.S.)  942)  on  right,  in  reviewing  extradition  proceed- 
ings, to  be  heard  upon  merits  of  charge. 
Who   mii-i    make  demand  for  extradition. 

Cited  in  note  (112  Am.  St.  Rep.  116)  as  to  who  must  make  demand  for  extra- 
dition. 
Warrant   as   presumptive   evidence   that   person   demanded   is   fugitive. 

Cited  in  State  ex  rel.  Denton  v.  Curtis.  Ill  Minn.  244,  126  X.  W.  719,  holding 
that  warrant  of  rendition  is  presumptive,  but  not  conclusive,  evidence  that  person 
demanded  is  fugitive  from  justice,  and  places  upon  him  burden  of  showing  that 
he  is  not. 

Cited  in  footnote  to  State  ex  rel.  Munsey  v.  Clough.  67  L.R.A.  946,  which 
holds  finding  that  an  accused  is  a  fugitive  from  justice  not  precluded  by  fact 
that  indictment  shows  offense  to  have  been  committed  more  than  six  years  before 
finding  of  indictment. 

Cited  in  note  (112  Am.  St.  Rep.  141)  on  warrant  as  presumptive  evidence  that 
person  demanded  is  fugitive  from  justice. 
Facts  essential   to  validity  of  warrant   in  extradition   proceedings. 

Cited  in  State  ex  rel.  Munsey  v.  Clough,  71  X.  II.  598,  67  L.R.A.  950,  53  Atl. 
1086,  holding  it  is  not  necessary  that  warrant  contain  statement  of  a  finding 
by  the  governor  that  the  relator  is  a  fugitive  from  justice  where  the  evidence 
shows  party  fled  from  state  after  commission  of  crime;  Kemper  v.  Metzger,  169 
Ind.  123,  81  X.  E.  663,  holding  fact  that  extradition  proceedings  is  barred  by 
statute  of  limitations  is  a  matter  of  defense  to  be  set  up  in  answer. 

55  L.  R.  A.  328,  BOMER  BROS.  v.  C'AXADY,  79  Miss.  222.  SO  Am.  St.  Rep.  5!K), 

30  So.  638. 
Specific  performance  of  indefinite  or  complicated  contract. 

Cited  in  Edelen  v.  W.  B.  Samuels  &  Co.  126  Ky.  307,  103  S.  W.  360,  refusing 
to  specifically  enforce  at  the  instance  of  the  buyer,  a  contract  to  sell  the  product 
of  a  distillery  for  a  certain  number  of  years  to  plaintiff  with  the  option  to  buy 
for  another  term  of  years  and  to  manufacture  an  amount  designated  by  the 
buyer;  Yazoo  &  M.  Valley  R.  Co.  v.  Payne,  93  Miss.  02,  46  So.  405,  holding  a  con- 
tract on  part  of  railroad  to  build  drain  across  farm  through  which  its  line  runs 
and  build  crossings  wherever  needed  by  the  farmer  would  not  be  specifically 
enforced. 

Cited   in   notes    (3   L.R.A.  (X.S.)    829)    on   specific   performance  of  contract   for 
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performance  of  continuous  acts;   (140  Am.  St.  Rep.  63,  85)  on  specific  performance 
of  contract  for  personal  services. 

Distinguished  in  Bryant  Timber  Co.  v.  Wilson,  151  X.  C.  158,  134  Am.  St. 
Rep.  982,  65  S.  E.  932,  holding  a  contract  to  convey  standing  timber  was  enforce- 
able where  its  terms  as  to  subject-matter  and  time  for  cutting  clear  and  definite. 

55  L.  R.  A.  332,  DOYLE  v.  ROLWIXG,  1(55  Mo.  23],  88  Am.  St.  Rep.  410,  (55  S. 

W.  315. 
Effect   of   divorce   on    tenancy   by   curtesy. 

Cited  in  notes  (112  Am.  St.  Rep.  577,  578;  128  Am.  St.  Rep.  481) — on  effect 
of  divorce  on  estates  of  tenancy  by  the  curtesy. 

55  L.  R.  A.  33(5,  STATE  EX  REL.  HELENA  WATERWORKS  CO.  v.  HP]LENA, 

24  Mont.  521,  81  Am.  St.  Rep.  453,  63  Pac.  99. 
"Indebtedness*''    within   municipal    debt   limit   provisions. 

Cited  in  JIagan  v.  Commissioners'  Ct.  160  Ala.  559,  37  L.R.A.(N.S.)  1032,  49 
So.  417,  holding  that  county  cannot  avoid  constitutional  debt  limitation  by  agree- 
ing to  pay  contract  price  of  building  out  of  proceeds  of  special  tax  levy  laid 
for  several  years,  although  contract  provides  that  no  debt  is  created;  Helena 
Waterworks  Co.  v.  Helena.  27  Mont.  206,  70  Pac.  513,  on  when  a  contract  by 
city  is  an  indebtedness  within  the  meaning  of  the  constitution;  Scott  v.  Laporte, 
162  Ind.  41,  68  X.  E.  278,  on  contract  by  city  to  purchase  water  for  a  term  of 
years  at  a  certain  price  and  of  a  certain  quantity  as  creating  a  present  indebted- 
ness to  that  extent;  Voss  v.  Waterloo  Water  Co.  163  Ind.  84,  66  L.R.A.  101, 
106  Am.  St.  Rep.  201,  71  X.  E.  208,  2  Ann.  Cas.  978,  denying  right  of  city  to 
purchase  a  water  works  plant  which  bears  a  mortgage  in  excess  of  the  indebt- 
edness which  city  may  assume  although  by  the  terms  of  the  sale  the  city  did 
not  agree  to  assume  such  indebtedness;  Helena  Waterworks  Co.  v.  Helena,  31 
Mont.  245,  78  Pac.  220,  holding  a  city  having  reached  the  constitutional  limit 
of  indebtedness  could  not  expend  funds  of  city  for  the  installation  and  operation 
of  a  water  system  as  a  necessary  and  current  expense;  Palmer  v.  Helena,  40 
Mont.  504,  107  Pac.  512,  holding  same  in  case  of  light  plant;  Eaton  v.  Mimnaugh, 
43  Or.  471,  73  Pac.  754,  holding  a  debt  incurred  for  the  construction  of  a  court 
house  was  within  the  constitutional  prohibition  against  indebtedness  in  excess 
of  a  certain  amount  where  not  for  current  expenses;  Ilagan  v.  Commissioners' 
Ct.  160  Ala.  559,  37  L.R.A.(N.S.)  1027,  49  So.  417,  holding  tax  levy  for  court 
house,  although  spread  over  a  number  of  years,  is  in  excess  of  debt  limit  where 
that  limit  has  already  been  exceeded;  Butler  v.  Andrus,  35  Mont,  581,  90  Pac. 
785,  holding  an  issue  of  bonds  could  not  lawfully  be  made  where  it  would  pass 
the  constitutional  limit  of  indebtedness  but  for  the  act  of  authorities  in  making 
a  former  issue  to  declare  that  it  fell  within  an  extended  limit  authorized  by 
statute;  Carlson  v.  Helena,  39  Mont.  101,  102  Pac.  39,  17  Ann.  Cas.  1233,  holding 
in  the  determination  of  whether  a  municipal  indebtedness  is  in  excess  of  the 
constitutional  limit  the  interest  reserved  in  the  issue  bonds  is  not  to  be  taken 
into  account;  State  ex  rel.  University  of  Utah  v.  Candland,  36  Utah,  424.  24 
L.R.A.(X.S.)  1268,  104  Pac.  285,  holding  a  legislative  act  providing  for  converting 
funds  of  university  into  cash  for  the  purpose  of  erecting  a  building  and  that  the 
loan  to  the  university  was  to  be  its  debt,  was  void  as  the  debt  was  a  debt  of  the 
state  and  exceeded  the  constitutional  limitation  on  indebtedness. 

Cited  in  footnote  to  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  holds  obli- 
gation beyond  revenue  for  year  created  by  ordinance  obligating  city  to  raise  each 
year  $1,000  to  maintain  library  if  it  should  be  donated  to  city. 


55  L.R.A.  336]  L.  R.  A.  CASES  AS  AUTHORITIES.  224 

Distinguished  in  Denver  v.  Hubbard,  17  Colo.  App.  355,  68  Pac.  993,  holding 
a  contract  between  a  light  company  and  a  city  for  the  lighting  of  streets  for  a 
term  of  years  at  a  minimum  rate  per  year,  is  not  a  debt  for  the  aggregate  of  the 
payments  to  be  made  during  such  term  within  the  meaning  of  constitutional 
limitations  on  the  amount  of  municipal  indebtedness;  Swanson  v.  Ottumwa,  118 
Iowa,  178,  59  L.R.A.  626,  91  N.  W.  1048,  holding  a  municipality  levying  a  tax 
for  a  term  of  years  for  the  construction  of  waterworks  docs  not  by  contracting 
for  its  erection  contract  a  debt  to  the  extent  of  the  entire  levy  without  the  con- 
stitutional prohibition. 

55  L.  R.  A.  344,  PETERSON  v.  NASH  BROS.  50  C.  C.  A.  260,  112  Fed.  311. 
{'reatlon  of  preferences. 

Cited  in  Sellers  v.  Hayes,  163  Ind.  426,  72  N.  E.  119,  holding  to  the  creation  of 
a  preference  it  is  necessary  that  the  preferred  creditor  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor  of  the  same  class;  John  S.  Brittain 
Dry -goods  Co.  v.  Bertenshaw,  68  Kan.  737,  75  Pac.  1027,  holding  a  payment  by 
a  debtor  to  a  creditor  within  four  months  before  the  adjudication  in  bankruptcy 
did  not  create  a  preference  where  it  did  not  enable  the  creditor  to  obtain  a 
greater  percentage  of  his  debt  than  other  creditors;  Re  Sagor,  57  C.  C.  A.  412, 
121  Fed.  661,  holding  payments  on  a  running  account  where  new  sales  made  from 
time  to  time  increasing  the  indebtedness  did  not  create  a  preference. 

Distinguished  in  Re  Colton  Export  &  Import  Co.  115  Fed.  161,  holding  a  cred- 
itor of  a  corporation  who  after  its  insolvency  and  within  four  months  of  ad- 
judication of  bankruptcy  loaned  it  a  large  sum  of  money  and  becoming  a  member 
of  its  board  of  directors  obtained  a  large  part  of  such  sum  back  received  thereby 
a  preference. 
Right  to  «et  off  new  credltM  ag'alnst  preference. 

Cited  in  Re  Thompson,  112  Fed.  651,  holding  a  preferred  creditor  might  set  off 
new  credits  against  the  preference  he  would  be  required  to  surrender  before 
proving;  Re  Topliff,  114  Fed.  326,  holding  a  creditor  seeking  to  prove  against  a 
bankrupt  may  set  off  against  payments  by  bankrupt  to  loan  within  four  months 
before  the  adjudication,  payments  to  the  bankrupt;  C.  S.  Morey  Mercantile  Co. 
v.  Schiffer,  52  C.  C.  A.  249,  114  Fed.  450,  holding  the  receipt  of  payment  of 
accounts  current  in  due  course  of  business  did  not  create  such  a  preference  as  to 
prevent,  creditor  from  setting  off  new  credits  against  the  amount  he  would  other- 
wise have  to  surrender  in  order  to  prove. 

55  L.  R.  A.  349,  RE  DICKSON,  49  C.  C.  A.  574,  111  Fed.  726. 
Creation   of   preference!*. 

Cited  in  Kimball  v.  E.  A.  Rosenham  Co.  52  C.  C.  A.  33,  114  Fed.  88;  C.  S. 
Morey  Mercantile  Co.  v.  Schiffer,  52  C.  C.  A.  249,  114  Fed.  449;  Gans  v.  Ellison, 
52  C.  C.  A.  366,  114  Fed.  737;  Re  Sagor,  57  C.  C.  A.  412,  121  Fed.  660;  Joseph 
Wild  &  Co.  v.  Provident  Life  &  Trust  Co.  82  C.  C.  A.  516,  153  Fed.  563;  Jaquith 
v.  Alden,  189  U.  S.  83,  47  L.  ed.  719,  23  Sup.  Ct.  Rep.  649,  Affirming  55  C.  C.  A. 
364,  118  Fed.  271, — holding  payments  on  a  running  account  where  followed  by 
sales  which  increased  the  indebtedness  did  not  create  a  preference  which  must  be 
surrendered  before  proving  claims;  Re  Watkinson,  142  Fed.  783;  Re  Topliff, 
]]4  Fed.  324, — holding  where  the  net  results  of  transactions  between  debtor  and 
creditor  within  four  months  before  bankruptcy  increased  the  debt,  the  payments 
made  were  not  in  nature  a  preference  required  to  be  surrendered  before  proof  of 
claims:  Re  Wolf,  122  Fed.  130,  holding  no  preference  was  created  by  the  satis- 
faction of  a  debt  within  four  months  before  bankruptcy  where  no  knowledge 
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was  had  of  the  insolvency  of  the  debtor  and  further  credit  was  extended  to  him; 
Re  Waterbury  Furniture  Co.  114  Fed.  256,  holding  a  payment  by  a  debtor  within 
four  months  before  an  adjudication  of  bankruptcy,  on  a  note  given  to  a  creditor 
and  endorsed  to  a  bank  created  a  preference  in  favor  of  such  creditor;  Re 
Jones,  123  Fed.  129.  holding  where  a  note  was  given  in  payment  of  a  debt  and 
further  credit  extended  but  the  note  was  not  paid  until  within  four  months  be- 
fore bankruptcy  a  preference  was  created  thereby  necessary  to  be  surrendered 
before  the  proving  of  the  debt;  Re  Chaplin,  115  Fed.  370,  holding  a  creditor  re- 
ceiving a  secret  preference  more  than  four  months  before  bankruptcy  must  sur- 
render it  before  proving  his  debt. 

Distinguished  in  Re  Colton  Export  &  Import  Co.  115  Fed.  161,  holding  a  cred- 
itor loaning  a  corporation  money  within  four  months  before  bankruptcy  and 
recovering  a  large  part  of  it  back  after  obtaining  representation  on  its  board  of 
directors  received  a  preference;  Re  Henry  C.  King  Co.  113  Fed.  Ill,  holding  a 
creditor  in  order  to  prove  must  surrender  his  preference  where  the  amount  of  the 
debt  due  him  had  been  decreased  within  the  four  months  before  the  adjudication 
of  bankruptcy. 
Creditor's  rig-lit  of  set  off  against  preferences. 

Cited  in  Re  Thompson,  112  Fed.  651,  holding  a  creditor  innocently  preferred 
might  set  off  new  credits  against  the  preference. 
Review  of  bankruptcy   proceeding's. 

Cited  in  Hutchinson  v.  Le  Roy,  51  C.  C.  A.  159,  113  Fed.  203,  holding  the  de- 
cision of  a  court   of   bankruptcy   directing  a   payment   by   the   trustee   may  be 
renewed  under  a  revisory  petition. 
Allowance  of  costs  in  bankruptcy  proceedings. 

Cited  in  Hutchinson  v.  Le  Roy.  51  C.  C.  A.  159,  113  Fed.  209,  holding  no 
allowance  of  costs  in  bankruptcy  proceedings  where  no  motion  made  to  dis- 
miss the  appeal  for  lack  of  jurisdiction. 

55  L.  R.  A.  353,  FIRST  NAT.  BANK  v.  ELLIOTT,  62  Kan.  7(54,  64  Pac.  623. 
Uight  of  plaintiff  to   summon  himself  as  garnishee. 

Cited  in  note  (34  L.R.A.(N.S.)  510)  on  right  of  plaintiff  to  summon  or  charge 
himself  as  garnishee. 

55  L.  R.  A.  356,  AMERICAN  EXCH.  NAT.  BANK  v-.  WARD,  49  C.  C.  A.  Ill, 
111   Fed.  782. 

Ilights   of   directors  of   corporation   as   creditors    thereof. 

Cited  in  Campau  v.  Detroit  Driving  Club,  135  Mich.  584,  98  N.  W.  267,  holding 
directors  contracting  in  good  faith  with  a  corporation  may  become  common 
creditors  with  other  corporate  creditors  and  entitled  to  the  enforcement  of  their 
claims. 

Cited  in  footnote  to  Nappanee  Canning  Co.  v.  Reid,  M.  &  Co.  59  L.R.A.  199. 
which  sustains  right  to  prefer  unsecured  claims  of  directors  and  obligations  on 
which  they  are  liable. 

55  L.  R.  A.  361,  PENNSYLVANIA  R.  CO.  v.  MARTIN,  49  C.  C.  A.  474,  111  Fed. 

586. 
Duty   of   railroad    to   licensee   on    premises. 

Cited  in  Schmidt  v.  Pennsylvania  R,  Co.  104  C.  C.  A.  251,  181  Fed.  86,  holding 
that  railroad  company  was  not  liable  for  death  of  boy  caused  by   his   passing 
between  cars  of  freight  train  at  point  other  than  public  crossing  but  which  was 
L.  R.  A.  AU.  Vol.  VI.— 15 
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used  by  workman:  St.  Louis  Southwestern  R.  Co.  v.  Bryant,  81  Ark.  371,  99 
S.  W.  693,  holding  that  railroad  owes  no  positive  duty  of  care  to  trespasser  but 
only  negative  duty  to  exercise  ordinary  care  not  to  injure  him  after  his  perilous 
position  is  discovered:  Klugherx.  v.  Chicago.  II.  &  St.  P.  R.  Co.  90  Minn.  20,  101 
Am.  St.  Rep.  384,  95  N.  W.  586,  holding  a  railroad  company  owed  the  duty  of 
ordinary  care  to  a  person  on  the  premises  if  it  was  shown  that  his  purpose  in 
being  there  was  legitimate;  Delaware  &  H.  R.  Co.  v.  Wilkins,  83  C.  C.  A.  27, 
153  Fed.  847,  holding  a  railroad  company  owed  no  duty  to  use  special  precautions 
toward  a  licensee  on  track. 

Cited  in  footnote  to  Williamson  v.  Southern  R.  Co.  70  L.R.A.  1007,  which 
holds  railroad  company  knowing  that  for  many  years  its  right  of  way  has 
been  used  as  footpath  at  particular  hours  by  employees  of  neighboring  factory 
bound  to  use  reasonable  care  at  such  times  as  not  to  injure  persons  reasonably 
expected  to  be  on  track. 
l«i«  li  i  of  court  to  direct  verdict. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Grautham,  10!)  C.  C.  A.  370,  187  Fed.  55. 
holding  that  where  evidence  is  so  conclusive  that  court  would  be  compelled  to 
set  aside  verdict,  trial  judge  should  direct  verdict  when  requested;  Shoup  v. 
Marks,  62  C.  C.  A.  540,  128  Fed.  37,  holding  a  verdict  properly  directed  where 
the  evidence  so  conclusive  that  a  court  would  be  compelled  to  set  aside  a  con- 
trary verdict;  National  Asso.  v.  Scott.  83  C.  C.  A.  652,  155  Fed.  96,  holding  it 
the  duty  of  the  court  to  direct  a  verdict  where  no  direct  proof  supporting  plain- 
tiff's contentions  which  rested  only  upon  presumptions  and  guess  work;  Priestly 
v.  Provident  Sav.  Co.  112  Fed.  272.  holding  a  false  statement  in  an  application 
for  life  insurance  material  to  the  risk  warranted  a  direction  of  a  verdict  for 
defendant  in  an  action  on  the  policy.  Judd  v.  New  York  &  T.  S.  S.  Co.  54  C.  C. 
A.  238,  117  Fed.  216  (dissenting  opinion),  on  right  to  have  a  direction  of  a 
verdict;  Gunn  v.  Union  R.  Co.  27  R.  I.  435,  2  L.R.A. (X.S.)  884,  «3  Atl.  239, 
holding  a  legislative  act  providing  that  the  appellate  court  might  after  hearing 
a  petition  for  a  new  trial  order  entry  of  judgment  was  not  unconstitutional. 

55  L.  R.  A.  364,  INDEPENDENT  SCHOOL  DIST.  v.  RE\V,  49  C.  C.  A.   198,  111 

Fed.   1. 
Jurisdiction  of  courts  an  affected  by  improper  joinder. 

Cited  in  Texas  &  P.  R.  Co.  v.  Huber,  100  Tex.  7,  92  S.  W.  832,  holding  a  court 
having  no  jurisdiction  of  a  party  could  not  acquire  it  by  his  joinder  in  a  cause 
of  action  with  another  over  whom  it  had  jurisdiction ;  [lew  v.  Independent  School 
Dist.  325  Iowa,  31,  ]06  Am.  St.  Rep.  282,  98  N.  W.  802,  on  the  jurisdiction  of  a 
court  over  a  cause  of  action  not  being  affected  by  joinder  of  causes  over  which 
it  had  no  jurisdiction. 
Obligation  created  by  refunding  bomlM. 

Cited  in  Montpelier  Sav.  Bank  &  T.  Co.  v.  School  Dist.  No.   '•>,  115  Wis.   630, 
92  N.  W.  439,  holding  the  issuance  of  refunding  bonds  does  not  constitute  the 
incurring  or  creating  of  a  debt. 
Estoppel  by  recitals  in  bond. 

Followed  in  Rew  v.  Independent  School  Dist.  125  Iowa,  32,  106  Am.  St.  Rep. 
282,  98  N.  W.  802,  on  the  point  that  the  recitals  in  bonds  in  question  as  to  their 
validity  were  conclusive  as  to  bona  lide  holder. 

Cited  in  Gamble  v.  Rural  Independent  School  Dist.  76  C.  C.  A.  539,  146  Fed. 
114,  on  recitals  on  bonds  as  estopping  assertions  of  their  invalidity;  Salmon  v. 
Rural  Independent  School  Dist.  125  Fed.  243,  holding  a  bona  fide  purchaser 
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of  bonds  reciting  they  were  issued  in  pursuance  of  lawful  authority  would  be 
protected  from  assertions  of  their  invalidity;  Gamble  v.  Rural  Independent  School 
Dist.  132  Fed.  520;  Fail-field  v.  Rural  Independent  School  Dist.  54  C.  C.  A.  342, 
116  Fed.  844, — holding  recitals  in  school  bonds  that  they  were  issued  in  pursuance 
of  lawful  action  by  the  school  board  estops  the  board  from  asserting  that  they 
were  issued  for  an  illegal  purpose;  Stanley  County  v.  Coler,  51  C.  C.  A.  379,  113 
Fed.  711,  holding  county  issuing  bonds  to  aid  in  the  construction  of  a  railroad 
into  the  county  is  estopped  by  recitals  as  against  bona  fide  purchasers  from 
asserting  that  the  subscription  to  stock  for  which  bonds  were  issued  was  un- 
necessary; Municipal  Trust  Co.  v.  Johnson  City,  53  C.  C.  A.  178,  116  Fed.  468, 
holding  a  city  issuing  bonds  under  authority  of  law  in  payment  of  subscriptions 
to  stock  of  a  railroad  company  was  estopped  by  recitals  in  the  bonds  from 
asserting  the  irregularity  of  their  issue. 
Force  of  state  court  decisions  In  federal  courts. 

Cited  in  Harrison  v.  Remington  Paper  Co.  3  L.R.A.(N.S.)  963,  72  C.  C.  A. 
405,  140  Fed.  398,  5  Ann.  Cas.  314,  holding  the  construction  by  the  highest 
court  of  a  state  of  a  state  statute  is  controlling  on  the  federal  courts  where  no 
commercial  or  federal  question  involved;  Guernsey  v.  Imperial  Bank,  40  L.R.A. 
(N.S.)  378,  110  C.  C.  A.  377,  188  Fed.  302,  holding  that  it  is  duty  of  federal 
courts  to  render  independent  decisions  upon  questions  of  commercial  law,  and 
decisions  of  state  courts  are  not  controlling. 

Cited  in  note  (40  L.R.A. (X.S.)  385.  410)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 
Presumptions  of  corporate  authority. 

Cited  in  Mine  &  Smelter  Supply  Co.  v.  Stockgrowers'  Bank,  98  C.  C.  A.  299, 
173   Fed.   866,  holding  the   issuance   of   a   check   by  a   bank  cashier   in  payment 
of  another's  debt  was  presumptively  within  the  powers  of  the  bank. 
Creation  of  indebtedness  within  debt  limit   provisions. 

Cited  in  footnote  to  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  holds  obliga- 
tion beyond  revenue  for  year  created  by  ordinance  obligating  city  to  raise  each 
year,  $1.000  to  maintain  library  if  it  should  be  donated  to  city. 

Cited  in  note  (37  L.R.A. (N.S.)  1100)  on  creation  of  indebtedness  within  mean- 
ing of  debt  limit  provisions. 

55  L.  R.  A.  373,  STATE  v.  KNIGHT,  95  Me.  407.  50  Atl.  27G. 

••j ' 
Irresistible  impulse  an  affecting?  responsibility   for  crime. 

Cited  in  Davis  v.  State,  44  Fla.  50,  32  So.  822,  refusing  in  a  prosecution  for 
murder  to  recognize  the  "irresistible  impulse"  doctrine  as  a  defense. 

Cited  in  footnote  to  State  v.  McCullough,  55  L.R.A.  378,  which  holds  defense 
of  insanity  not  precluded  by  impulse  to  steal  if  inspired  by  avarice  or  greed  if 
will  power  is  so  weakened  as  to  leave  the  person  powerless  to  control  the  im- 
pulse. 

Cited  in  note  (27  L.R.A.(N\S.)  462,  465)  on  irresistible  impulse  as  excuse  for 
crime. 

55  L.  R.  A.  378,  STATE  v.  McCULLOUGH,  1H  Iowa,  532,  89  Am.  St.  Rep.  382, 

87  N.  W.  503. 
Weight    of    expert'*    opinion. 

Cited  in  Re  Peterson,  136  N.  C.  26,  48  S.  E.  561,  holding  that  where  expert 


55  L.R.A.  378]  L.  R.  A.  CASES  AS  AUTHORITIES.  228 

gives  only  probable  inference  from  facts  stated,  his  opinion  is  of  less  importance 
than  where  he  states  precise  facts  in  science  as  ascertained  or  settled. 

55  L.  R.  A.  381,  GRIFFITH  v.  RUNDLE,  23  Wash.  453,  63  Pac.  199. 
Extent   of  liability  of  surety  on  bond   for  performance  of  contract. 

Cited  in  United  States  v.  Walker,  128  Fed.  1012,  holding  it  is  no  objection  to  a 
recovery  in  an  action  on  a  penal  bond  that  the  verdict  with  interest  exceeds  the 
amount  provided  in  the  bond. 

Annotation  cited  in  United  States  Fidelity  &  Guaranty  Co.  v.  American  Blower 
Co.  41  Ind.  App.  G2G,  84  N.  E.  555,  holding  a  surety  may  be  held  liable  for 
interest  because  of  delay  in  the  payment  of  a  claim. 

Cited  in  note  (19  L.R.A.  (N.S.)  84)  on  right,  in  action  on  bond,  to  recover 
interest  swelling  total  beyond  penalty. 

Authorized  changes  in   plan. 

Distinguished  in  Fran.sioli  v.  Thompson,  55  Wash.  263,  104  Pac.  278.  holding 
sureties  on  bonds  for  the  performance  of  a  public  work  were  released  from  lia- 
bility where  a  change  made  in  the  plans  which  greatly  increased  the  cost  of  the 
work. 

Effect    of    clause    securing:    payment    of    niaterialmen. 

Cited  in  United  States  Fidelity  &  G.  Co.  v.  Golden  Pressed  &  Fire  Brick  Co. 
191  U.  S.  427,  48  L.  ed.  247,  24  Sup.  Ct.  Rep.  142,  holding  sureties  on  a  bond  for 
the  construction  of  a  public  work  and  the  "prompt"  payment  of  materialmen 
were  not  released  by  the  acceptance  of  notes  by  the  materialman  from  the  prin- 
cipal where  it  does  not  appear  that  the  surety  was  prejudiced  thereby. 

55  L.  R.  A.  396,  LEVIN  v.  BURLINGTON,  129  N.  C.  184,  39  S.  E.  822. 
Municipal  health  regulations. 

Cited  in  Com.  v.  Pear,  183  Mass.  246,  67  L.R.A.  939,  66  N.  E.  719.  holding  a 
statute  authorizing  municipalities  to  require  the  vaccination  of  its   inhabitants 
under  penalty  of  a  fine  was  constitutional. 
—  Liability  of  municipality. 

Cited  in  Hull  v.  Roxboro,  142  N.  C.  400,  12  L.R.A.  (N.S.)  642,  55  S.  E.  351, 
holding  a  municipality  was  not  liable  for  injuries  resulting  because  of  a  failure 
to  enforce' an  ordinance  designed  to  preserve  the  public  health. 

Cited  in  footnote  to  Twyman  v.  Frankfort,  64  L.R.A.  572,  which  denies  liability 
of  municipality  for  acts  of  officers  in  removing  smallpox  patient  to  overcrowded 
pesthouse. 

55  L.  R.  A.  398,  .MITCHELL  v.  RALEIGH  ELECTRIC  CO.  129  N.  C.  166,  85  Am. 

St.  Rep.  735,  39  S.  E.  801. 
Violation  of  ordinance  as  evidence  of  negligence. 

Cited  in  La  Dow  v.  Oklahoma  Gas  &  Electric  Co.  28  Okla.  31,  119  Pac.  250, 
holding  that  absence  of  insulation  on  electric  wires,  in  violation  of  ordinance,  ia 
prima  facie  evidence  of  negligence;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Myane, 
86  Ark.  553,  111  S.  W.  987,  holding  the  failure  of  defendant  company  to  comply 
with  an  ordinance  regulating  the  height  of  wires  was  prima  facie  evidence  of 
negligence;  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  458,  90  X.  W. 
818,  holding  a  failure  to  insulate  electric  wires  in  the  manner  provided  by  ordi- 
nance was  evidence  of  negligence;  Lea  v.  Durham  &  N.  R.  Co.  129  N.  C.  468, 
40  S.  E.  212  (dissenting  opinion),  on  the  violation  of  an  ordinance  being  prima 
facie  evidence  of  negligence. 
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Ki.v  hi    to  presume  that  ordinance  lias  been  obeyed. 

Cited  in  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  461,  90  X.  W. 
818,  holding  a  workman  for  another  company  handling  uninsulated  wire  had  a 
right  to  presume  that  the  wires  of  an  electric  company  were  properly  insulated 
as  provided  by  ordinance:  Danville  v.  Thornton,  .110  Va.  ooO,  66  S.  E.  839,  holding 
that  person  who  touches  electric  wire,  from  which  insulation  is  worn  off,  if  he 
does  it  in  ignorance  of  condition  of  wire,  is  not  negligent. 
Inability  for  injuries  by  electric  wires. 

Cited  in  Houston  v.  Durham  Traction  Co.  155  N.  C.  6,  71  S.  E.  21,  to  the  point 
that  persons  using  electricity  for  profit  must  exercise  greatest  degree  of  care  in 
inspecting  and  maintaining  wires  in  perfect  condition;  Hicks  v.  Western  U.  Teleg. 
Co.  157  N.  C.  527,  73  S.  E.  139,  holding  that  telegraph  company  is  liable  for 
death  of  servant  caused  by  its  failure  to  furnish  him  proper  appliance  for  stretch- 
ing wire  over  heavily  charged  wire  of  another  company;  Birmingham  Waterworks 
Co.  v.  Murphy,  2  Ala.  App.  592,  56  So.  817,  holding  that  "negligence"  in  use  of 
electricity  to  operate  railroad  system  is  want  of  proper  care  in  view  of  cir- 
cumstances; Fen-ell  v.  Dixie  Cotton  Mills,  157  N.  C.  533,  37  L.R.A.  (N.S.)  66,  73 
S.  E.  142,  holding  that  electric  light  company  is  liable  for  death  of  child  tres- 
passer caused  by  coming  in  contact  with  loose  guy  wire,  at  place  used  to  its 
knowledge  as  play  ground  by  children;  Olson  v.  Nebraska  Teleph.  Co.  85  Neb. 
335,  133  Am.  St.  Rep.  660,  123  N.  W.  422;  Musolf  v.  Duluth  Edison  Electric  Co. 
108  Minn.  373,  24  L.R.A.(N.S.)  454,  122  N.  W.  499,— holding  defendant  company 
was  liable  for  the  death  of  a  telephone  lineman  who  in  the  course  of  his  work 
brought  a  wire  in  contact  with  one  of  defendant  company  which  was  improperly 
insulated;  Fisher  v.  New  Bern,  140  N.  C.  513,  5  L.R.A.(N.S.)  545,  111  Am.  St. 
Rep.  857,  53  S.  E.  342,  holding  defendant  company  was  liable  for  the  death  of 
a  person  coming  in  contact  with  a  live  wire  which  had  fallen  to  the  ground  and 
had  for  a  space  of  two  days  been  hanging  within  five  or  six  feet  of  the  ground; 
Wilbert  v.  Sheboygan  Light,  Power  &  R.  Co.  129  Wis.  7,  116  Am.  St.  Rep.  931,  106 
N.  W.  1058,  holding  defendant  company  was  liable  for  the  death  of  a  person 
coming  in  contact  with  a  wire  which  was  in  contact  with  a  guy  wire  heavily 
charged  by  reason  of  defective  insulation;  Tackett  v.  Henderson  Bros.  Co. 
12  Cal.  App.  662,  108  Pac.  151,  holding  defendant  company  was  liable  for  the 
death  of  a  child  coming  in  contact  with  a  live  electric  wire  which  had  been 
allowed  to  sag  upon  the  ground  for  two  days  and  which  had  the  appearance 
of  a  guy  wire:  Shawnee  Light  &  P.  Co.  v.  Scars,  21  Okla.  22,  95  Pac.  449,  holding 
defendant  liable  for  the  injuries  sustained  by  a  child  accidentally  coming  in  con- 
tact with  a  guy  wire  which  by  reason  of  defective  insulation  had  become  highly 
charged. 

Cited  in  note  (100  Am.  St.  Rep.  520,  523)  on  duties  and  liabilities  of  electric 
corporations. 

Distinguished  in  New  Omaha  Thomson-Houston  Electric  Light  Co.  v.   Ander- 
son, 73  Neb.  102,  102  N.  W.  89,  holding  defendant  company  was  not  liable  for  an 
injury    to   a   fireman    received    where   a   fire   ladder    came    in   contact   with    live 
wires. 
Itcii  i-<-<-  of  care  required  of  persons  producing  electricity. 

Cited  in  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  Ill  La..  630, 
64  L.R.A.  106,  100  Am.  St.  Rep.  505,  35  So.  731,  holding  an  absolute  duty  rested 
upon  an  electric  light  company  to  keep  its  wires  constantly  insulated;  Martin  v. 
Des  Moines  Edison  Light  Co.  131  Iowa,  740,  106  N.  W.  359,  holding  a  high  degree 
of  care  and  prudence  is  required  to  be  exercised  by  the  owners  of  an  electric 
lighting  plant  towards  an  employee  unable  to  appreciate  the  dangers. 
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55  L.  R.  A.  402,  SMITH  v.  SPEED,  11  Okla.  95,  66  Pac.  511. 
Statutory   definition  of  contempt  of  court. 

Cited  in  Smythe  v.  Smythe,  28  Okla.  269,  114  Pac.  257,  to  the  point  that  act 
of  1895  defining  contempt  of  court,  etc.,  was  not  continued  in  force  by  section  2 
of  schedule  to  Constitution. 
Courts    authorized    to    punish    contempts. 

Cited  in  note    (117  Am.  St.  Rep.   957,  961)    on  courts,   tribunals   and  persons 
authorized  to  punish  contempts. 
One  process  of  law  in  contempt  proceedings. 

Cited  in  note  (115  Am.  St.  Rep.  952)  on  due  process  of  law  in  case  of  persons 
in  contempt  of  court. 

55  L.  R.  A.  408,  FRANKLIN  F.  INS.  CO.  v.  BRADFORD,  201  Pa.  32,  88  Am.  St. 

Rep.  770,  50  Atl.  286. 
Inability  of  insurer  for  acts  of  snbag'ent. 

Cited  in  ^Etna  L.  Ins.  Co.  v.  Fallow,  110  Tenn.  738,  77  S.  W.  937,  holding  an 
insurance  company  is  responsible  for  the  acts  of  a  subagent  appointed  by  a  gen- 
eral agent  where  acting  within  scope  of  the  authority  of  the  general  agent. 
liability  of  insurance  ag-ent   for  failure  to  follow  instructions. 

Cited  in  note   (22  L.R.A. (N.S.)   510)   on  liability  of  insurance  agent  for  failure 
to  follow  instructions. 
Presumption   of  knowledge   of   details  of   one's   business. 

Cited  in  Com.  v.  Beard,  48  Pa.  Super.  Ct.  338,  on  presumption  in  civil  case  that 
party  knew  details  of  his  own  business. 
I*oss  as  between   innocent   parties. 

Cited  in  Clark's  Estate,  58  Pittsb.  L.  J.  88,  holding  that  bank  whose  funds 
were  abstracted  by  cashier  and  loaned  to  water  company  is  not  entitled  to 
]> reference  over  other  creditors  of  company. 

55  L.  R.  A.  410,  NOONAN  v.  PARDEE,  200  Pa.  474,  80  Am.  St.  Rep.  722,  50  Atl. 

255. 
!l  i.,*i»    to  support  of  soil. 

Cited  in  McClelland  v.  Schwerd,  32  Pa.  Super.  Ct.  318,  holding  a  right  of  action 
exists  for  injury  to  the  lateral  support  of  land  in  its  natural  state. 
Subjacent   support. 

Cited  in  Piedmont  &  G.  C.  Coal  Co.  v.  Kearney,  114  Md.  501,  79  Atl.  1013, 
holding  that  owner  of  surface  of  land  has  right  of  subjacent  support  of  surface. 
unless  otherwise  stipulated;  Woods  v.  Pittsburg  Coal  Co.  57  Pittsb.  L.  J.  497, 
holding  that  owner  is  only  entitled  to  have  reasonable  support  provided  for 
surface  of  land  at  end  of  mining  operations;  Youghiogheny  River  Coal  Co.  v. 
Allegheny  Nat.  Bank,  211  Pa.  324,  69  L.R.A.  639,  60  Atl.  924;  St.  Vincent  Roman 
Catholic  Congregation  v.  Kingston  Coal  Co.  13  Luzerne  Leg.  Reg.  Rep.  125; 
Collins  v.  Gleaaon  Coal  Co.  140  Iowa,  119.  18  L.R.A.  (N.S.)  739,  115  N.  W.  497  — 
holding  the  right  of  surface  owner  to  support  absolute;  Lloyd  v.  Catlin  Coal 
Co.  210  111.  468,  71  N.  E.  335.  holding  the  owner  of  the  surface  soil  had  a  cause 
of  action  for  damages  where  the  support  thereof  injured  without  regard  to  the 
degree  of  care  exercised  by  the  owner  of  the  mineral  right. 

Cited  in  notes  (68  L.R.A.  674,  678,  681,  684,  690,  692,  694,  696,  697,  703,  704. 
706)  on  liability  for  removal  of  lateral  or  subjacent  support  of  land  in  its  natural 
condition;  (2  L.R.A. (N.S.)  1117)  on  right  to  subjacent  support  for  coal  lands: 
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(135  Am.  St.  Rep.  134,  135,  141,  143,  147,  149,  152)  on  rights  of  owner  of  surface 

as  against  owner  of  minerals  thereunder. 

—  Effect   of   con  veynnce   of   subsoil    r  it;  lit*. 

Cited  in  Paul  v.  Island  Coal  Co.  44  Ind.  App.  223,  88  X.  E.  959,  holding  that 
general  grants  or  reservations  of  minerals  require  owner  of  minerals  to  provide 
support  for  surface  when  minerals  are  removed;  Kuhn  v.  Fairmont  Coal  Co.  66 
W.  Va.  728,  102  C.  C.  A.  457,  179  Fed.  191,  holding  that  under  deed  of  all  coal 
and  mining  privileges  necessary  for  convenience  of  removing  same,  there  is  no 
implied  reservation  of  subjacent  support  of  surface;  Sloes-Sheffield  Steel  &  I.  Co. 
v.  Sampson,  158  Ala.  594,  48  So.  493,  holding  in  the  absence  of  stipulation  the 
owner  of  mineral  rights  must  conduct  his  operations  so  as  not  to  injure  the  surf- 
ace soil;  Weaver  v.  Berwind- White  Coal  Co.  216  Pa.  201,  65  Atl.  545,  holding  a 
right  to  surface  support  was  not  waived  by  a  grant  of  all  the  coal  under  a  certain 
tract  except  a  certain  amount  underlying  certain  buildings  and  spring. 

Cited  in  footnote  to  Youghiogheny  R.  C.  Co.  v.  Allegheny  Nat.  Bank,  69  L.R.A. 
637,  which  holds  grantor  of  coal  in  place  not  relieved  by  grantee's  failure  to  leave 
surface  supports  from  liability  on  contract  to  indemnify  grantee  for  any  lia- 
bility for  damage  resulting  to  surface  by  reason  of  the  "skilfull  and  careful 
mining  and  taking  away"  of  the  coal. 

Distinguished  in  Seitz  v.  Coal  Valley  Min.  Co.  149  111.  App.  92,  holding  a 
conveyance  of  the  mineral  rights  did  not  waive  right  of  support  of  surface  by 
reason  that  the  conveyance  provided  that  the  mining  operations  "with  as  little 
damage  to  the  surface  as  conveniently  may." 

Disapproved  in  Kuhn  v.  Fairmont  Coal  Co.  102  C.  C.  A.  457,  179  Fed.  201; 
Griffin  v.  Fairmont  Coal  Co.  59  W.  Va.  487,  2  L.R.A. (N.S.)   1120,  53  S.  E.  24.— 
holding  a  grantor  conveying  mineral  rights  in  land  without  reserving  the  right 
to  surface  support  has  no  cause  of  action  for  injury  thereto. 
UK  n  ii  in;;   of  limitations. 

Cited  in  Com.  v.  Donnelly,  38  Pittsb.  L.  J.  N.  S.  193,  holding  that  statute  of 
limitations  runs  against  action  for  mistake  in  indexing  deed  from  time  mistake 
was  made;  Guarantee  Trust  &  S.  D.  Co.  v.  Farmers  *c  M.  Nat.  Bank,  202  Pa. 
100,  51  Atl.  765,  holding  the  statute  of  limitation  ran  from  the  date  of  the  com- 
mission of  a  wrongful  act  and  not  from  the  date  of  its  discovery;  Woodland  Oil 
Co.  v.  A.  M.  Byers  &  Co.  223  Pa.  245,  132  Am.  St.  Rep.  737,  72  Atl.  518,  holding 
cause  of  action  for  breach  of  a  contract  accrues  from  the  time  of  the  breach  and 
not  from  the  time  of  the  resulting  injury;  Pantall  v.  Rochester  &  P.  Coal  &  I. 
Co.  204  Pa.  159,  53  Atl.  751,  on  the  accrual  of  a  cause  of  action  for  the  removal 
of  surface  support;  Com.  use  of  Thompson  v.  Donnelly,  36  Pa.  Super.  Ct.  622, 
opinion  of  lower  court  from  33  Pa.  Co.  Ct.  603.  on  the  barring  of  an  action  for 
injuries  resulting  from  acts  done  more  than  six  years  before. 

Cited  in  notes  (5  L.R.A. (N.S.)  382)  as  to  when  right  of  action  for  injury  to 
real  estate  from  cause  not  immediately  effective,  accrues;  (23  L.R.A.(N.S.)  806) 
as  to  when  statute  commences  to  run  against  action  for  injury  to  surface  by 
mining  or  other  excavations;  (126  Am.  St.  Rep.  955)  on  running  of  statute  of 
limitations  where  cause  of  action  for  nominal  damages  for  interference  with 
lateral  support  subsequently  ripens  into  right  to  actual  damages. 

Distinguished  in  Middelkamp  v.  Bessemer  Irrigating  Co.  46  Colo.  110,  23  L.R.A. 
(N.S.)  799,  103  Pac.  280,  holding  statute  begins  to  run  against  an  action  for 
damage  to  land  by  seepage  thereto  of  the  waters  of  a  canal  from  the  time  when 
the  land  first  appears  to  be  injured;  Woods  v.  Pittsburg  Coal  Co.  230  Pa.  202, 
79  Atl.  499,  holding  that  where  mining  operations  under  farm  of  238  acres  in 
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surface  of  40  acres,  owner  has  right  of  action  for  injury  to  40  acres  and  does  not 
have  to  wait  until  coal  is  removed  from  whole  farm. 

Disapproved  in  West  Pratt  Coal  Co.  v.  Dorman,  161  Ala.  393,  23  L.R.A.  (X.S.) 
808,  130  Am.  St.  Rep.  127,  49  So.  849,  18  Ann.  Cas.  750,  holding  the  statute  of 
limitations   did   not  begin   to   run    against    the   owner   of   the   surface   soil    until 
actual  damage  had  been  done  bjT  reason  of  the  mining  operations. 
Measure   of  damages   for   injury   to   land. 

Cited  in  Weaver  v.  Berwind-White  Coal  Co.  210  Pa.  202,  65  Atl.  545,  holding 
the  measure  of  damage  for  injury  to  surface  is  the  loss  by  depreciation  in  value 
tested  by  the  permanency  of  the  injury:  Matteson  v.  New  York  C.  &  II.  R.  R. 
Co.  40  Pa.  Super.  Ct.  242,  holding  the  measure  of  damages  for  negligently  causing 
the  overflow  of  land  is  the  depreciation  in  the  value  of  the  land. 
Definition  of  cause  of  action. 

Cited  in  Shaffer's  Estate,  228  Pa.  40,  76  Atl.  716,  holding  that  "cause  of  action" 
as  used  in  statute  fixing  jurisdiction  of  courts,  means  that   which   creates   ne- 
cessity for  bringing  action. 
Introduction   l»j    amendment  of  barred  cause  of  action. 

Cited  in  Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.  181  Fed.  405.  holding 
that,  under  law  of  Pennsylvania,  new  cause  of  action  cannot  be  introduced  by 
amendment  after  statute  has  run  against  it. 

55  L.  R.  A.  414,  BRANDENBERG  v.  ZIEGLER,  62  S.  C.  18,  89  Am.  St.  Rep.  887, 

39  S.  E.  790. 
Liability    for   casting    surface    water   onto    land    of   another. 

Followed  in  Cain  v.  South  Bound  R.  Co.  62  S.  C.  27,  39  S.  E.  792,  holding  it 
actionable  to  collect  surface  water  in  an  artificial  channel  and  cast  it  onto  the 
land  of  another. 

Cited  in  Touchberry  v.  Northwestern  R.  Co.  87  S.  C.  424,  69  S.  E.  877,  holding 
that  railroad  has  right  to  so  construct  roadbed  as  to  dam  up  surface  water  and 
adjoining  owner  is  not  entitled  to  damage  to  land;  Jones  v.  Seaboard  Air  Line  R. 
Co.  67  S.  C.  198,  45  S.  E.  188,  holding  it  actionable  to  cast  surface  water  on 
the  land  of  another  by  the  negligent  construction  of  piers  of  a  bridge:  Noyes  v. 
Cosselman,  29  Wash.  639,  92  Am.  St.  Rep.  937,  70  Pac.  (51,  holding  defendant 
liable  for  damages  where  he  drains  a  natural  accumulation  of  water  through 
a  natural  barrier  onto  plaintiff's  lower  land. 

Cited  in  footnotes  to  Franklin  v.  Burgee,  58  L.R.A.  112,  which  denies  right 
to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its  injury; 
Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that  owner's  right  to  discharge 
surface  water  from  premises  does  not  permit  him  to  collect  it  in  volume  and  by 
means  of  artificial  channel  discharge  it  on  another's  land  contrary  to  natural 
course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A.  642.  Avhich  sustains 
right  of  one  through  whose  lands  natural  water  course  flows  to  accumulate  sur- 
face waters  in  such  stream  as  against  lower  riparian  owner;  Ginter  v.  St.  Mark's 
Church.  69  L.R.A.  621,  which  holds  owners  of  improved  property  adjacent  to 
sewer  required  to  connect  gutters  and  spouts  on  buildings  therewith  as  against 
owners  of  premises  adjoining  alley  on  which  water  otherwise  falls. 

Cited  in  note  (19  L.R.A.  (N.S.)  169)  on  right  to  hasten  flow  of  surface  water 
along  natural  ways. 

Distinguished  in  Johnson  v.  Southern  R.  Co.  71  S.  C.  243,  110  Am.  St.  Rep. 
572,  50  S.  E.  775,  holding  no  liability  where  surface  water  is  cast  onto  the  lands 
of  plaintiff  by  reason  of  an  embankment  constructed  with  due  care. 
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55  L.  R.  A.  418,  BOUAX  v.  CAROLINA  C.  R.  Co.  129  N.  C.  154,  39  S.  E.  808. 
Application   of   the   doctrine   of   the   "lust   clear   cliance." 

Cited  in  Acton  v.  Fargo  &  AI.  Street  R.  Co.  20  N.  D.  447,  129  N.  W.  225,  holding 
that  person  who  has  last  clear  opportunity  of  avoiding  accident,  notwithstanding 
evidence  of  opponent  is  solely  responsible  for  it;  Exum  v.  Atlantic  Coast  Line  R. 
Co.  354  N.  C.  420,  33  L.R.A.(N.S. )  169,  70  S.  E.  845  (dissenting  opinion),  on 
liability  of  railroad  for  injury  to  trespasser  because  of  negligence  of  railroad's 
servants  after  discovery  of  trespasser's  danger;  Bourrett  v.  Chicago  &  N.  W. 
R,  Co.  152  Iowa,  593,  36  L.R.A.(N.S.)  967,  132  N.  W.  973  (dissenting  opinion), 
on  liability  of  railroad  for  injury  notwithstanding  negligence  of  plaintiff;  Louis- 
ville X.  R.  Co.  v.  Plunkett,  6  Ga.  App.  689,  65  S.  E  61)5,  applying  tlie  doctrine 
of  the  "last  clear  chance"  where  it  appeared  from  the  evidence  that  the  danger 
to  decedent  was  discovered  in  time  to  avoid  the  accident;  Dale  v.  Colfax  Consol. 
Coal  Co.  131  Iowa,  71,  107  N.  W.  1096,  applying  same  where  conductor  saw 
brakeman's  peril  in  time  to  have  avoided  the  accident  by  the  exercise  of  due 
care;  Harris  v.  Atlantic  Coast  Line  R.  Co.  132  N.  C.  163,  43  S.  E.  589,  holding 
same  where  the  dangerous  position  of  decedent  on  a  bridge  was  seen  in  time  to 
avoid  injury  to  her;  Pihner  v.  Boise  Traction  Co.  14  Idaho,  344,  15  L.R.A.(N.S.) 
265,  125  Am.  St.  Rep.  161,  94  Pac.  432,  holding  a  recovery  might  be  had  for  the 
death  of  a  person  who  was  negligent  in  attempting  to  cross  street  car  tracks 
where  defendant's  employees  after  the  discovery  of  the  danger  might  have  avoided 
the  injury;  Harvey  v.  Louisiana  Western  R.  Co.  114  La.  1079,  38  So.  859,  on 
the  application  of  the  doctrine  of  tlie  "last  clear  chance;"  Hawkins  v.  St.  Louis 
&  S.  F.  R.  Co.  135  Mo.  App.  536,  116  S.  W.  16,  holding  negligence  was  not  prima 
facie  shown  in  striking  a  woman  walking  along  a  track  commonly  used  as  a 
footpath  where  it  was  shown  that  the  engineer  did  not  see  her  until  within 
sixty  feet  and  no  evidence  to  show  that  he  could  have  seen  her  before. 

Annotation  cited  in  Davis  v.  Arkansas  Southern  R.  Co.  117  La.  327,  41  So. 
587.  on  doctrine  of  last  clear  chance;  Chicago,  I.  &  L.  R.  Co.  v.  Pritchard,  168 
Ind.  415,  9  L.R.A.(N.S.)  865,  79  N.  E.  508,  holding  defendant  company  was  liable 
for  tlie  death  of  a  man  on  the  tracks,  who  was  penned  there  by  fallen  timbers 
where  the  engineer  of  an  approaching  train  was  signalled  in  time  to  avoid  the 
accident;  Indianapolis  Street  R.  Co.  v.  Schmidt,  35  Ind.  App.  214,  71  N.  E.  663, 
holding  a  recovery  might  be  had  for  injuries  received  by  one  negligently  attempt- 
ing to  cross  street  car  tracks  when  the  motorman  saw  his  danger  in  time  to 
have  avoided  the  accident;  McClanahan  v.  Vicksburg,  S.  &  P.  R.  Co.  Ill  La. 
792,  35  So.  902,  holding  defendant  company  liable  for  the  death  of  a  person 
struck  while  lying  intoxicated  on  the  tracks  where  his  presence  might  have  been 
discovered  in  time  to  avoid  the  accident;  Aldrich  v.  St.  Louis  Transit  Co.  101 
AIo.  App.  89,  74  S.  W.  141,  holding  defendant  company  not  liable  where  plaintiff 
struck  by  car  while  crossing  tracks  when  the  plaintiff  as  she  crossed  the  tracks 
without  looking  stopped  and  turned  about,  after  she  would  have  been  safe  if  she 
had  proceeded  ahead. 

Cited  in  footnotes  to  Rider  v.  Syracuse  Rapid  Transit  Co.  58  L.R.A.  125,  which 
denies  right  to  recovery  to  one  negligently  driving  in  front  of  electric  car  al- 
though pressure  of  the  car  on  the  wagon  was  not  relaxed  until  some  inappreciable 
time  after  the  collision;  Harrington  v.  Los  Angeles  R.  Co.  63  L.R.A.  238,  which 
holds  negligent  failure  to  discover  danger  of  one  negligently  placing  himself  in 
such  danger  no  excuse  for  negligent  injury  by  one  knowing  of  the  danger: 
Kentucky  &  I.  B.  &  R.  Co.  v.  Snydor,  68  L.R.A.  183,  which  holds  railroad  company 
liable  for  injuries  to  car  repairer  by  propelling  cars  against  the  one  under  which 
ho  \\as  working,  notwithstanding  his  failure  to  place  signal  flag  in  best  position. 
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if  the  flag  could  have  been  discovered  by  exercise  of  ordinary  care  by  those  in 
charge  of  train:  Vizacchero  v.  Rhode  Island  Co.  69  L.R.A.  188,  which  holds  neg- 
ligence in  crawling  on  hands  and  knees  towards  electric  car  approaching  at 
excessive  speed  in  dark  after  appearance  of  headlight  continuing  so  as  to  prevent 
recovery  for  his  death  on  ground  of  last  clear  chance;  Steam  Dredge  No.  1,  09 
L.R.A.  293,  which  holds  that  negligence  of  one  person  subsequent  to  that  of  the 
other  must  clearly  appear  to  make  doctrine  of  last  clear  chance  applicable. 

Cited  in  notes  (69  L.R.A.  516)  on  care  due  to  helpless  persons,  with  whom  no 
contract  relation  is  sustained,  as  limited  by  their  negligence;  (69  L.R.A.  527) 
on  duty  to  avoid  injury  to  persons  walking  on  railway  trestle;  (7  L.R.A.  (N.S.) 
132,  136)  on  doctrine  of  last  clear  chance  as  affected  by  question  of  concurrent 
negligence;  (8  L.R.A.  (N.S.)  1074)  on  duty  of  railroad  to  keep  lookout  for  tres- 
passers on  ti'ack  where  their  presence  should  not  be  anticipated;  (21  L.R.A. (X.S.i 
427)  as  to  whether  wantonness  or  wilfulness  may  be  predicated  of  omission  of 
a  duty  before  discovery  of  person  in  peril  on  track;  (31  L.R.A.(N.S.)  1032, 
1039)  on  intoxication  of  persons  on  track  as  affecting  applicability  of  doctrine 
of  last  clear  chance;  (36  L.R.A.(N.S.)  958)  on  applicability  of  doctrine  of  last 
clear  chance  where  danger  not  actually  discovered. 

Distinguished  in  Northern  P.  R.  Co.  v.  Jones,  75  C.  C.  A.  205,  144  Fed.  50. 
refusing  to  apply  the  doctrine  of  the  last  clear  chance  where  the  person  injured 
voluntarily  placed  himself  in  a  position  of  danger  and  from  whjch  he  might  have 
escaped  by  the  exercise  of  precaution. 

Disapproved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Lilley.  4  Neb.    (Unof.)   298,  93  X. 
W.  1012,  refusing  to  enforce  the  doctrine  of  the  ''last  clear  chance." 
Proximate  cause  of  injury. 

Cited  in  footnotes  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.R.A.  76,  which 
holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  track 
by  cow;  Chattanooga  L.  &  P.  Co.  v.  Hodges,  60  L.R.A.  459.  which  holds  re-enter- 
ing of  burning  building  by  employee  to  telephone  fire  alarm  proximate  cause  of 
his  death. 
Direction  of  verdict. 

Cited  in  Frazier  v.  Southern  R.  Co.  130  N.  C.  357,  41  S.  E.  941,  holding  court 
erred  in  directing  verdict  for  defendant  where  conflicting  evidence  as  to  plaintiffs 
contributory  negligence;  Butts  v.  Atlantic  &  N.  C.  R.  Co.  133  N.  C.  83,  45  S.  E. 
472,  holding  court  properly  refused  to  direct  a  verdict  for  defendant  where  the 
evidence  was  conflicting. 

55  L.  R.  A.  42(5,  GAHAGAN  v.  BOSTON  &  M.  R.  CO.  70*N.  H.  441,  50  Atl.  146. 
Duty  to  exercise  due  care  for  personal   safety. 

Cited  in  O'Hare  v.  Cocheco  Mfg.  Co.  71  N.  H.  107,  9.°,  Am.  St.  Rep.  499,  51  Atl. 
257,  holding  an  obligation  to  exercise  due  care  was  not  satisfied  by  unexplained 
absence  of  action  in  a  situation  of  known  danger;  Cronin  v.  Columbia  Mfg.  Co. 
75  N.  H.  320,  29  L.R.A. (N.S.)  114,  74  Atl.  180,  holding  that  minor  injured  by  beiii^ 
caught  between  elevator  and  floor  cannot  hold  master  liable  for  injury,  where 
only  explanation  of  injury  was  that  he  did  not  think;  Stearns  v.  Boston  &  M. 
R.  Co.  75  N.  H.  42,  71  Atl.  21,  21  Ann.  Cas.  166,  holding  that  fact  that  traveler 
attempts  to  cross  track  in  advance  of  approaching  train  does  not  conclusively 
prove  his  negligence,  regardless  of  other  evidence;  Piper  v.  Boston  &  M.  R.  Co. 
75  N.  H.  231,  72  Atl.  1024,  holding  that  verdict  cannot  be  ordered  for  defendant. 
where  there  is  proof  of  fault  on  his  part,  and  evidence  does  not  conclusively 
establish  want  of  care  on  plaintiff's  part. 
Duty  to  stop,  looU  and  listen. 

Cited  in  Green  v.  Los  Angeles  Terminal  R.  Co.  143  Cal.  46,  101  Am.  St.  Rep. 
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68,  76  Pac.  724,  holding  defendant  company  was  not  liable  for  the  death  of 
a  woman  who  approached  and  went  upon  tracks  without  looking  to  see  a  train 
which  was  plainly  visible  and  which  she  could  have  seen  in  time  to  avoid  injury: 
Fanning  v.  St.  Louis  Transit  Co.  103  Mo.  App.  158,  78  S.  W.  62,  holding  plaintiff 
was  guilty  of  such  negligence  as  would  prevent  her  recovery  for  injuries  received 
when  struck  by  a  street  car,  where  seeing  car  approaching  she  proceeded  across 
the  track  without  paying  further  attention;  Chicago,  B.  &  Q.  R.  Co.  v.  Lilley,  4 
Neb.  (Unof. )  )  296,  93  N.  W.  1012,  holding  defendant  company  was  not  liable  for 
the  death  of  a  person  walking  on  the  track  who  exercised  no  precautions  for  his 
own  safety  although  he  might  have  avoided  the  accident  if  he  had  looked  behind 
him  or  listened. 

Cited  in  footnotes  to  Keenan  v.  Union  Traction  Co.  58  L.R.A.  217,  which  holds 
failure  to  look  for  train  within  35  feet  of  track,  negligence:  Passman  v.  West 
Jersey  &  S.  R.  Co.  61  L.R.A.  609,  which  holds  cutting  of  train  on  side  track  at 
highway  crossing  not  invitation  to  cross  without  using  ordinary  precaution. 

—  As  affected  by  breach   of  duty  to  sound  warning?. 

Cited  in  Nichols  v.  Chicago,  B.  &  Q.  R.  Co.  44  Colo.  507.  98  Pac.  808,  holding 
the  failure  to  obey  an  ordinance  requiring  the  ringing  of  a  bell  to  give  warning 
of  the  approach  of  an  engine  does  not  relieve  a  pedestrian  from  the  exercise  of 
care  to  avoid  injury;  West  v.  Northern  P.  R.  Co.  13  N.  D.  228,  100  N.  W.  254, 
holding  the  failure  to  give  the  statutory  signals  at  crossings  did  not  relieve  a 
person  crossing  the  tracks  of  the  duty  to  stop  and  look  and  listen. 

Distinguished  in  Tucker  v.  Boston  &  M.  R.  Co.  73  N.  H.  133,  59  Atl.  943,  hold- 
ing a  recovery  might  be  had  for  the  death  of  a  person  at  a  grade  crossing  where 
the  evidence  warranted  a  finding  that  no  bell  was  rung  and  while  there  was 
no  evidence  as  to  whether  decedent  stopped  to  look  and  listen  there  was  evidence 
of  his  usual  custom  to  do  so. 

—  Reliance  upon  custom. 

Cited  in  Minot  v.  Boston  &  M.  R.  Co.  73  N.  H.  320,  61  Atl.  509,  holding  that 
crossing  track  without  taking  any  precautions  would  not  preclude  a  finding  of 
due  care  where  there  was  evidence  that  the  decedent  was  familiar  with  the 
operation  of  trains  at  such  point  and  had  grounds  for  believing  none  were  due. 

Distinguished  in  Minot  v.  Boston  &  M.  R.  Co.  74  N.  H.  235,  66  Atl.  825,  denying 
right  to  direction  of  verdict  for  defendants  where  evidence  showed  that  decedent 
had  knowledge  that  no  switching  was  usually  done  during  the  time  she  was  on 
the  track. 
Application  of  doctrine  of  "last  clear  chance." 

Cited  in  Little  v.  Boston  &  M.  R.  Co.  72  N.  H.  62,  55  Atl.  190;  Parkinson  v. 
Concord  Street  R.  Co.  71  N.  H.  32,  51  Atl.  268,— holding  a  plaintiff  might  recover 
for  injuries  received  in  crossing  tracks  of  street  car  company  without  exercising 
due  care  if  after  the  discovery  of  plaintiff's  danger  the  accident  might  have 
been  avoided;  Neaton  v.  Boston  &  M.  R.  Co.  73  N.  II.  286,  61  Atl.  522,  holding 
that  the  fact  that  plaintiff's  intestate  drove  in  front  of  a  train  negligently  would 
not  preclude  a  recovery  if  the  defendant's  employees  discovered  his  danger  in 
time  to  avoid  the  accident;  Waldron  v.  Boston  &  M.  R.  Co.  71  N.  H.  364,  52  Atl. 
443,  holding  defendant  company  was  not  liable  for  the  death  of  a  traveler  at 
a  grade  crossing  because  train  failed  to  slacken  speed  where  the  evidence  shows 
that  decedent  might  have  by  the  exercise  of  ordinary  care  have  avoided  the 
accident;  Gibson  v.  Maine  C.  R.  Co.  75  N.  H.  344,  74  Atl.  589,  holding  that  rail- 
road is  not  liable  for  injury  to  highway  traveler  if  it  conclusively  appears  that 
lu:  might  have  escaped  by  exercise  of  ordinary  care,  at  time  when  it  was  too  late 
for  trainmen  to  avert  collision. 
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Duty  to  anticipate  action   of  another. 

Cited  in  Gilbert  v.  Burque,  72  N.  H.  524,  57  Atl,  927,  holding  plaintiff  was  not 
chargeable  with  contributory  negligence  because  he  failed  to  anticipate  the  action 
of  the  defendant  in  suddenly  turning  his  teams  where  defendant's  team  had 
suddenly  increased  its  speed;  Lord  v.  Boston  &  M.  R.  Co.  74  N.  H.  45,  65  Atl.  Ill, 
holding  railroad  employees  are  not  bound  to  anticipate  that  a  pedestrian  approach- 
ing tracks  would  step  directly  in  front  of  the  cars. 
Inferences  arising  from  fact  of  accident. 

Cited  in  Wright  v.  Boston  &  M.  R.  Co.  74  N.  H.  133,  8  L.R.A.(N.S.)  83.",,  124 
Am.  St.  Rep.  949,  65  Atl.  687,  holding  in  the  absence  of  evidence  it  cannot  be 
presumed  that  a  person  injured  at  a  crossing  was  in  the  exercise  of  due  care; 
Stevens  v.  United  Gas  &  Electric  Co.  73  N.  H.  173,  70  L.R.A.  126,  60  Atl.  848, 
holding  the  fact  of  the  exercise  of  due  care  by  a  plaintiff  might  be  inferred  from 
the  circumstances  of  the  accident;  Murray  v.  Boston  &  M.  R.  Co.  72  X.  H.  39, 
61  L.R.A.  499,  101  Am.  St.  Rep.  660,  54  Atl.  289,  holding  a  want  of  knowledge 
of  a  defective  appliance  causing  an  accident  might  be  inferred  from  the  circum- 
stances of  the  occurence  of  the  accident. 

Cited  in  note    (116  Am.  St.  Rep.  121)    on  presumption  of  exercise  of  care. 
Burden  of  proof  as   to  contributory  negrlig'ence. 

Cited  in  note  (33  L.R.A.(X.S.)  1104,  1125,  1131,  1138)  on  burden  of  proof  as  to 
contributory  negligence. 
Dnty    to    give    signals    at    private    crossi iigs. 

Cited  in  footnote  to  Louisville  &  N.  R.  Co.   v.  Bodine,  56   L.R.A.   506,   which 
requires  signals  at  private  crossing  used  by  public,  by  peculiarly  dangerous  special 
train. 
Questions   for   the  jury. 

Cited  in  Bourassa  v.  Grand  Trunk  R.  Co.  75  N.  H.  360,  74  Atl.  590,  holding 
that  question  as  to  what  care  person  should  exercise  when  exposed  to  danger 
is  for  jury  unless  upon  evidence  all  fair  minded  men  would  hold  conduct  negli- 
gence: Carney  v.  Concord  Street  R.  Co.  72  X.  H.  369,  57  Atl.  218,  holding  it  a 
question  for  the  jury  on  the  facts  whether  a  motorman  was  in  the  exercise  of  due 
care  in  failing  to  discover  a  child  on  the  tracks;  Seeton  v.  Dunbarton,  72  X.  H. 
271,  56  Atl.  197,  holding  a  question  is  not  for  the  jury  if  there  is  only  one  con- 
clusion that  can  be  drawn  from  the  facts ;  Hughes  v.  Boston  &  M.  R.  Co.  71  N . 
H.  285,  93  Am.  St.  Rep.  518,  51  Atl.  1070,  holding  the  mere  fact  that  a  child  was 
injured  by  signal  torpedoes  found  along  track  did  not  warrant  a  submission  to 
the  jury  of  the  question  of  whether  injuries  were  wanton  where  the  rules  re- 
quired trainmen  to  be  supplied  with  such  torpedoes;  Reynolds  v.  Burgess  Sul- 
phite Fibre  Co.  73  X.  H.  131,  59  Atl.  615,  holding  a  non  suit  is  proper  where  the 
casual  connection  between  the  alleged  negligence  and  injury  are  left  wholly  to 
conjecture. 

55  L.  R.  A.  465,  GAUT  v.  SUPREME  COUXCIL  A.  L.  H.  107  Tenn.  603,  64  S. 

W.  1070. 
Authority  of  insurance  society  to  reduce  its  liability   to  old   member*). 

Cited  in  Supreme  Council  A.  L.  H.  v.  Jordan,  117  Ga.  810,  45  S.  E.  33;  Newhall 
v.  Supreme  Council  A.  L.  H.  181  Mass.  117,  63  X.  E.  1;  Pearson  v.  Knight  Templars 
&  M.  Indemnity  Co.  114  Mo.  App.  289,  89  S.  W.  588;  Bornstein  v.  District  Grand 
Lodge  Xo.  4,  I.  0.  B.  B.  2  Cal.  App.  630,  84  Pac.  271,— holding  the  holder  of  a 
certificate  in  a  beneficial  association  cannot  be  affected  by  an  act  of  the  asso- 
ciation reducing  the  amount  payable  on  such  certificate  without  his  consent; 
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Olson  v.  Court  of  Honor.  100  Minn.  122,  8  L.R.A.  (X.S.)  528,  117  Am.  St.  Rep.  676, 
110  N.  W.  374,  10  Ann.  Cas.  622,  holding  under  a  right  to  change  its  by-laws, 
defendant  association  could  not  change  the  amount  recoverable  on  the  benefit 
certificate  so  as  to  affect  old  members;  Wineland  v.  Knights  of  Maccabees,  148 
Mich.  621,  112  X.  W.  696,  holding  where  a  beneficial  association  agreed  to  pay 
part  of  the  endowment  annually  after  the  insured  had  reached  a  certain  age  the 
stipulation  could  not  be  entirely  eliminated  by  by-law;  Lewine  v.  Supreme  Lodge. 
K.  P.  122  Mo.  App.  559,  99  S.  W.  821;  Morton  v.  Supreme  Council,  R.  L.  100 
Mo.  App.  92,  73  S.  W.  259, — holding  a  by-law  changing  the  amount  recoverable  on 
a  policy  in  case  of  suicide  was  not  binding  on  old  members  although  the  benefit 
certificate  bound  holders  to  compliance  with  laws  thereafter  adopted;  Porter  v. 
Supreme  Council,  A.  L.  H.  183  Mass.  329,  67  N.  E.  238,  on  right  of  action  where 
beneficial  association  passes  a  by-law  reducing  the  amount  recoverable  on  a 
benefit  certificate;  Hicks  v.  Northwestern  Aid  Asso.  117  Tenn.  221,  96  S.  W.  962, 
holding  insurance  company  has  no  right  to  change  the  contract  rate  of  premium 
without  the  consent  of  the  insured. 

Cited  in  note  (31  L.R.A.(N.S.)  426)  on  right  of  mutual  benefit  society  to 
decrease  benefits. 

Distinguished  in  Clement  v.  Clement,  113  Tenn.  48,  81  S.  W.  1249,  holding  a 
subsequent  by-law  providing  that  in  case  of  the  suicide  of  the  insured  only  a 
certain   part  of  the   face  of  the  certificate   would   be  paid  is   binding  upon   old 
members. 
Change   of  l»y-la-»vs  as  affecting   existing  members. 

Cited  in  Atty.  Gen.  v.  Supreme  Council  American  Legion  of  Honor.  206  Mass. 
165,  92  X.  E.  136;  Hart  v.  Life  &  Annuity  Asso.  86  Kan.  325,  120  Pac.  363,— 
holding  that  member  of  benefit  society  who  has  fully  performed  agreement  is 
entitled  to  paid  up  certificate  notwithstanding  change  in  by-laws  subsequent 
to  issuance  of  certificate;  Hadley  v.  Queen  City  Camp  Xo.  27,  U.  0.  W.  1  Tenn. 
Ch.  App.  44(5,  holding  a  change  in  the  by-laws  of  defendant  association  providing 
that  the  beneficiary  must  be  a  blood  relation  of  the  insured  is  not  retroactive  in 
operation. 

Cited  in  footnotes  to  Parish  v.  Xe\v  York  Produce  Exchange,  56  L.R.A.  149, 
which  denies  power  to  bind  dissenting  members  by  amending  by-laws  so  as  to 
distribute  among  living  members,  fund  accumulated  for  person  dependent  on 
members  at  time  of  death;  Shipman  v.  Protected  Home  Circle,  63  L.R.A.  347, 
which  holds  former  members  bound  by  adoption  of  by-law  relieving  benefit  society 
from  liability  for  death  benefits  in  case  of  suicide. 

5.5  L.  R.  A.  471,  LOVE  v.  SOUTHERN  R.  CO.  108  Tenn.  104,  65  S.  W.  475. 
Amendment   of  complaint   aft   new   cause   of   action. 

Cited  in  Bryan  v.  Zarecor,  112  Tenn.  509,  81  S.  W.  1252,  holding  action  com- 
menced by  a  bill  filed  by  complainant  as  trustee  alleging  the  recovery  of  a 
certain  judgment  as  trustee  for  a  bank  is  not  altered  by  an  amended  bill  filed 
as  trustee  for  the  use  of  certain  creditors  of  the  bank  and  does  not  introduce 
a  new  cause  or  party  to  the  proceedings;  Xeubeck  v.  Lynch,  37  App.  D.  C.  580, 
37  L.R.A. (X.S.)  815,  holding  that  complaint  for  wrongful  death  may  be  amended 
so  as  to  designate  beneficiaries  although  complaint  is  insufficient  without  it, 
and  such  amendment  does  not  state  new  cause  of  action. 
Relation  of  new  pleading;*  to  statute  of  limitations. 

Cited  in  Bondreaux  v.  Tucson  Gas,  E.  L.  &  P.  Co.  13  Ariz.  372,  33  L.R.A. (N.S.) 
196,  114  Pac.  547,  holding  that  amendment,  after  completion  of  limitation  period, 
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of  imperfect  complaint  is  permissible,  if  amendment  does  not  state  new  cause  of 
action. 

Cited   in  note    (3  L.R.A.(N.S.)    267,   270,   272,  299,   300,  303,  305)    on   relation 
of  new   pleadings   to  statutes  of  limitations. 
Necessity    for    specif ying    ne.xt    of    Vin    In    action    for    wrong-fa!    death. 

Cited  in  Southern  R.  Co.  v.  Maxwell,  113  Tenn.  473,  82  S.  W.  1137,  holding  a 
declaration   for  wrongful  death,  which  does  not  allege  a  widow,  next  of  kin  or 
beneficiaries  states  no  cause  of  action. 
Suit  of  IHTSIIII.-I  I   representative  in   riiilii   of  decedent. 

Cited  in  St.  Louis,  1.  M.  &  S.  R.  Co.  v.  Leazer,  119  Tenn.  14,  107  S.  W.  684, 
holding  a  suit  by  mother  as  administratrix  of  her  deceased  minor  son  to  recover 
damages  for  his  wrongful  death  is  a  suit  in  the  right  of  the  son. 

55  L.  R.  A.  477,  PEARCE  v.  GIBSON  COUNTY,  107  Tenn.  224,  89  Am.  St.  Re«>. 

946,  64  S.  W.  33. 
Injunction  against  prospective  nuisance. 

Cited  in   Nelson   v.  Swedish   Evangelical   Lutheran   Cemetery   Asso.   Ill    Minn. 
153,  34  L.R.A.(N.S.)  566,  126  N.  W.  723,  20  Ann.  Cas.  790,  holding  that  injunction 
will   lie  to  restrain   burial  of  dead   in  place  where  it  appears  such   use  of   land 
will  result  in  injury  to  health. 
Inability  of  municipal  corporation    for   iicn  I  iu«-iu-i-. 

Cited   in  Knoxville  v.  Klasing,    111    Tenn.    138,   76   S.  W.   814,  holding  a   mu- 
nicipality  might   be  held  liable  for  damages   resulting  from   the  negligent   con- 
struction of  a  sewer. 
Unsanitary  nuisance*. 

Cited  in  Kolb  v.  Knoxville,  111  Tenn.  315.  76  S.  W.  823.  holding  accumulations 
of  garbage  not  properly  eared  for  are  nuisances. 

55  L.  R.  A.  481,  POST  v.  SOUTHERN  R.  CO.  103  Tenn.  184,  52  S.  W.  301. 
What  constitute**  partnership. 

Cited  in  footnote  to  Brandon  v.  Connor,  63  L.R.A.  260,  which  holds  partnership 
as  to  third  persons  constituted  by  agreement  with  contractors   for  construction 
of  railroad  to  furnish  services  and  part  of  necessary  animals  for  use. 
Joint    traffic   agreement. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Richardson,  121  Tenn.  457.  117  S.  W. 
496,  holding  a  voluntary  association  of  railroads  for  the  purpose  of  transportation 
of  freight  does  not  create  a  partnership. 
Right   to   designate   route  of  shipment. 

Cited  in  William  H.  Bessling  &  Co.  v.  Houston  &  T.  C.  R.  Co.  35  Tex.  Civ.  App. 
473,  80  S.  W.  639.  holding  where  bill  of  lading  specifies  no  particular  route  the 
right  to  choose  the  route  rests  in  the  carrier. 
Illegal   combinations. 

Cited  in  footnote  to  Montague  v.  Lowry,  63  L.R.A.  58,  which  holds  unlawful 
combination  created  by  association  to  unite  all  acceptable  dealers  engaged  in  cer- 
tain business  within  200  miles  of  designated  city. 

Cited  in  note  (64  L.R.A.  710)   on  illegal  trusts  under  modern  anti-trust  laws. 
Right    to   Injnnctlve    relief   against    violation    of    anti-trust    law. 

Cited  in  National  Fireproofing  Co.  v.  Mason  Builders'  Asso.  26  L.R.A. (N.S.)  154, 
94  C.  C.  A.  535,  169  Fed.  263,  holding  injunctive  relief  would  not  lie  for  a  vio- 
lation of  Federal  anti-trust  laws. 
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l{i:_lit    to   mandatory   injunction. 

Cited  in  footnote  to  Allen  v.  Stowell,  68  L.R.A.  223,  which  sustains  right  to 
mandatory  injunction  to  compel  removal  of  dams  wrongfully  diverting  water 
onto  plaintiff's  property  so  as  to  destroy  trees  and  cut  gulches. 

.'i5  L.  R.  A.  493,  CAII1LL  v.  BOARD  OF  STATE  AUDITORS,  127   Mich.  487,  86 

N.  W.  950. 
Authority  of  Governor  to  net   for  state  in  legal  matters. 

Cited  in  Henry  v.  State.  87  Miss.  38,  39  So.  850,  holding  governor  was  not  vested 
with  the  power  of  commencing  an  action  in  the  name  of  the  state. 
Power   of   public   official**    to    engage   counsel   at    public   expense. 

Cited  in  Phelps  v.  Auditor  General,  136  Mich.  441,  99  X.  W.  374,  holding  an 
asylum  board  had  no  authority  to  pay  for  service  of  counsel  in  drafting  a 
proposed  revision  of  the  asylum  laws. 

55  L.  R.  A.  497,  MILLS  v.  MISSOURI.   K.  &  T.   R.  CO.  !H  Tex.  242,  59  S.   YY. 

874. 

Later  appeal  in  27  Tex.  Civ.  App.  245,  65  S.  W.  74. 
Effect  of  ordinance   prohibiting'  the  getting  on  or  ofT  of  moving   train*. 

Cited  in  Wice  v.  Chicago  &  N.  W.  R.  Co.  193  111.  355,  56  L.R.A.  270,  61  N. 
E.  1084,  holding  a  municipal  ordinance  prohibiting  person  from  getting  on  and 
off  of  a  moving  train  is  void  in  as  far  as  it  applies  to  passengers;  Denison  &  S. 
R.  Co.  v.  Johnson,  36  Tex.  Civ.  App.  116,  81  S.  W.  780,  holding  trial  court  did 
not  err  in  refusing  to  allow  the  introduction  in  evidence  of  an  ordinance  making 
it  an  offense  for  a  passenger  to  jump  off  a  moving  car. 

Cited  in  footnote  to  Wice  v.  Chicago  &  N.  W.  R.  Co.  56  L.R.A.  268,  which  denies 
validity  of  penal  ordinance  forbidding  passengers  to  get  on  or  off  moving  train 
without  authority  of  those  in  charge. 

Distinguished   in   Denison   &   S.   R.   Co.   v.  Carter,   98   Tex.   205,   107   Am.   St. 
Rep.   626,  88  S.  W.   782,  holding  a  mere  trespasser  could  not   complain   of  tin- 
validity  of  an  ordinance  prohibiting  persons  from  getting  on  and  off  of  moving 
trains. 
Xegllgenee   in   getting   on   or  off   of   moving   traiun. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Paris  (Chesapeake  &  0.  R.  Co.  v.  Bell)  111 
Ya.  57,  28  L.R.A. (X.S.)  780,  68  S.  E.  398  (dissenting  opinion),  on  alighting 
from  moving  car  as  contributory  negligence;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Holloway,  71  Kan.  10,  114  Am.  St.  Rep.  462,  80  Pac.  31,  holding  it  was  not 
contributory  negligence  as  a  matter  of  law  for  a  passenger  to  attempt  to  board 
a  train  as  it  was  slowly  moving  away  from  the  station;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Shelton,  30  Tex.  Civ.  App.  80,  69  S.  W.  653,  holding  plaintiff  was  not  guilty  of 
contributory  negligence  in  getting  off  a  slowly  moving  train  in  the  night  time 
under  the  direction  of  one  apparently  in  control;  Chesapeake  &  0.  R.  Co.  v. 
Bell,  111  Va.  57,  28  L.R.A. (X.S.)  780,  68  S.  E.  398  (dissenting  opinion),  denying 
it  to  be  negligence  per  se  for  a  passenger  to  attempt  to  leave  a  train  as  it 
moves  away  from  station;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cleaver,  48  Tex.  Civ. 
App.  298,  106  S.  W.  721,  holding  it  was  not  negligence  per  se  to  attempt  to 
leave  a  moving  train. 

Cited  in  footnote  to  Allen  v.  Xorthern  Pac.  R.  Co.  66  L.R.A.  805,  which  holds 
passenger  not  entitled  to  hold  carrier  for  injuries  received  in  attempting  to  board 
slowly  moving  car  unless  he  affirmatively  shows  that  the  injuries  were  due  to  its 
negligence. 
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Cited  in  note   (22  L.R.A.  (X.S.)    758)    on  negligence  of  passenger  in  getting  on 
or  off  moving  train. 
Jurisdiction   to   inquire  into  reasonableness   of  an   ordinance. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Dallas,  98  Tex.  416,  70  L.R.A.  861,  84  S. 
W.  648,  affirming  that  courts  might  inquire  into  the  reasonableness  or  unreason- 
ableness of  a  municipal  ordinance. 
\i-n- !«•«•(    of    carrier's    servant    causing'    passenger    to    board    moving    train. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Price,  48  Tex.  Civ.  App.  216,  106  S.  W. 
700,  holding  the  act  of  a  conductor  in  telling  a  passenger  that  the  train  would 
stop  long  enough  for  lunch  and  then  starting  the  train  before  plaintiff  had  done 
so  was  the  proximate  cause  of  injuries  received  by  plaintiff  in  attempting  to 
board  the  train  after  it  had  started;  San  Antonio  &  A.  P.  R.  Co.  v.  Trigo,  49 
Tex.  Civ.  App.  526,  108  S.  W.  1193,  holding  the  act  of  an  employee  in  telling  A 
boy  to  get  off  and  get  a  ticket  and  that  of  the  ticket  agent  in  telling  the  boy 
to  get  on  after  the  train  was  moving  was  the  proximate  cause  of  his  injuries  the 
ticket  office  being  closed  during  the  time  it  should  have  been  open;  Missouri.  K. 
&  T.  R.  Co.  v.  Gist,  31  Tex.  Civ.  App.  666,  73  S.  W.  857,  holding  the  failure  of  the 
ticket  agent  to  be  at  his  window  and  the  refusal  of  the  conductor  to  allow  plain- 
tiff to  board  train  without  a  ticket  and  the  act  of  the  latter  in  starting  the  train 
without  waiting  for  plaintiff  might  be  said  to  be  the  proximate  cause  of  injuries 
received  in  attempting  to  board  a  moving  train. 
jVeg-lig-ence  ,- ,,  moving;  cars. 

Cited  in  Chicago,  R.  I.  &  G.  R.  Co.  v.  Johnson,  101  Tex.  426,  108  S.  \V.   964 
(dissenting  opinion),  on  the  determination  of  when  defendant's  negligence  is  the 
proximate  cause  of  an  injury  from  moving  of  cars. 
Validity   of  carrier's    r<-u  n  In  (  ioii.»  as   to   tickets. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dyer,  43  Tex.  Civ.  App.  07,  0.5  S.  W.  12. 
holding  the  right  of  a  railroad  to  compel  a  passenger  who  has  not  purchased  a 
ticket  to  pay  an  extra  charge  is  conditioned  on  it  appearing  that  the  ticket  office 
was  kept  open  a  proper  or  required  length  of  time. 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Hardesty,  57  L.R.A.  276,  which 
denies  carrier's  duty  to  accept  coupon  detached  from  commutation  book. 

Cited  in  notes  (24  L.R.A.  (X.S.)  759)  on  rights  of  passenger  unable  to  get 
ticket  before  train  starts;  (29  L.R.A. (X.S.)  299)  on  right  of  carrier  to  refuse  to 
accept  nonticket  holders  as  passengers. 

55  L.  R.  A.  503,  OAKLAXD  CEMETERY  CO.  v.  PEOPLE'S  CEMETERY  ASSO. 

93  Tex.  569,  57  S.  W.  27. 
Rights  of  members   of  cemetery  associations. 

Cited  in  Davis  v.  Coventry,  65  Kan.  563,  70  Pac.  583,  holding  cemetery  associ- 
ation a  public  corporation  and  owners  of  lots  and  members  thereof  and  entitled 
to  vote  on  all  matters;  Anderson  v.  Acheson,  132  Iowa,  757,  9  L.R.A. (X.S.)  233, 
110  X.  W.  335,  holding  consent  by  one  tenant  in  common  of  cemetery  lot  to 
removal  of  bodies  does  not  preclude  action  by  other  tenants  for  recovery  of  lot. 
Power  of  cemetery  association  to  mortgage. 

Cited  in  Memphis  State  Line  R.  Co.  v.  Forest  Hill  Cemetery  Co.  11G  Tenn.  408, 
94  S.  W.  69,    which  holds  power  of  cemetery  association  to  mortgage  contained  in 
its  charter  does  not  make  it  private  corporation. 
Exemption   of   cemetery   lands. 

Cited  in  St.  James  African  M.  E.  Church  v.   Baltimore  &  6.  R.  Co.  114  Md. 
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448,  79  Atl.  35,  holding  that  railroad  company  has  right  to  condemn  for  its  use 
unoccupied  part  of  private  cemetery  owned  by  religious  corporation. 

Cited  in  footnote  to  First  Nat:  Bank  v.  Hazels,  56  L.R.A.  765,  which  holds 
realty  platted  into  lots  and  dedicated  as  public  cemetery  and  appropriated  ex- 
clusively for  burial  purposes  exempt  from  forced  sale. 

55  L.  R.  A.  506,  OGDEN  v.  MADISON,  111  Wis.  413,  87  N.  W.  5G8. 
Municipal  authority  to   define  and   punish   offenses. 

Cited  in  0'Haver  v.  Montgomery,  120  Tenn.  456,  127  Am.  St.  Rep.  1014,  111 
S.  W.  449,  sustaining  validity  of  ordinance  requiring  construction  of  sidewalks 
in  prescribed  manner  ami  7iiaking  violation  of  same  misdemeanor  punishable  by 
fine  and  in  case  fine  is  not  paid  by  imprisonment;  State  ex  rel.  Dunlap  v.  Nohl, 
113  Wis.  24,  88  X.  W.  1004,  sustaining  validity  of  ordinance  prescribing  that 
justices  of  peace  have  jurisdiction  of  violations  of  city  ordinances  under  statute 
authorizing  same. 
Municipal  ordinances  on  matters  covered  l>>  statute. 

Cited  in  Neola  v.  Reichart,  131  Iowa,  501,  109  N.  W.  5,  holding  city  ordinance 
against  breach  of  peace  not  void  because  state  statutes  prescribe  punishment  for 
same  offense. 

Cited  in  note  (17  L.R.A.  (N.S.)  55,  61)   on  power  of  municipality  to  punish  act 
also  an  offense  under  state  law. 
Keeping  disorderly  house. 

Cited  in  Buffalo  v.  Preston,  81  App.  Div.  492,  80  N.  Y.  Supp.  851  (dissenting 
opinion),  on  validity  of  ordinance  imposing  penalty  for  keeping  disorderly  house 
when  state  statute  makes  such  offense  a  misdemeanor;  Rosencranz  v.  United 
States,  83  C.  C.  A.  634,  155  Fed.  41,  holding  jurisdiction  of  United  States  District 
Court  in  Alaska  over  offense  of  keeping  disorderly  house,  not  affected  by  con- 
ferring power  on  municipalities  to  punish  same  offense. 
Nature  of  offense  punishable  by  fine. 

Cited  in  State  v.  Hamley,  137  Wis.  460,  119  N.  W.  114,  holding  fine  for  viola- 
tion of  state  statute  regulating  driving  of  automobiles  cannot  be  recovered  in 
civil  action. 
—  Violation  of  municipal  ordinance. 

Cited  in  Koch  v.  State,  120  Wis.  478,  3  L.R.A. (N.S.)    1089,  106  N.  W.  531,  5 
Ann.   Cas.   389,   holding  conviction   under   municipal   ordinance   not   a    "criminal 
offense"  within  meaning  of  statute  permitting  conviction  of  criminal  offense  to  be 
proved  to  show  credibility  of  witness. 
Rigrht   to  jury   trial   in   prosecution   under  ordinance. 

Cited  in  Ex  parte  Simmons,  5  Okla.  Grim.  Rep.  428,  115  Pac.  380,  holding  that 
violations  of  city  ordinances  may  be  prosecuted  without  trial  by  jury;  Loeb  v. 
Jennings,  133  Ga.  805,  67  S.  E.  101,  18  Ann.  Cas.  376,  which  holds  constitutional 
right  of  trial  by  jury  does  not  extend  to  prosecutions  for  violation  of  ordinance 
against  illegal  sale  of  liquors. 

Cited  in  footnote  to  Re  Kinsel,  56  L.R.A.  475,  which  denies  right  to  jury  trial 
in  prosecution  for  violating  city  ordinance. 

55  L.  R.  A.  513,  McRAE  v.  STILLWELL,  111  Ga.  65,  36  S.  E.  604. 
What   passes    by   deed   of    standing;    timber. 

Cited  in  Burt  &  B.  Lumber  Co.  v.  Bailey,  175  Fed.  137,  which   holds  sale  of 
standing  timber  and  right  to  remove  same,  sale  of  interest  in  lands;   Pierce  v. 
Coryn,   126  111.  App.  240,  holding  sale  of  standing  timber  and  right  to  remove 
L.  R.  A.  Au.  Vol.  VI.— 16 
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same,  sale  of  interest  in  lands  and  also  citing  annotation  to  this  point;  McLendon 
Bros.  v.  Finch,  2  Ga.  App.  424,  58  S.  E.  690,  holding  sale  of  standing  timber  a 
conveyance  of  real  property  and  not  a  lease;  Cherry  Lake  Turpentine  Co.  v.  Lanier 
Armstrong  Co.  10  Ga.  App.  342,  73  S.  E.  610,  holding  that  deed  of  standing  tim- 
ber, should  be  attested  with  same  formality  as  deeds  to  land,  as  standing  timber 
is  realty. 

Annotation  cited  in  Griffin  v.  Anderson-Tully  Co.  91  Ark.  298.  134  Am.  St. 
Rep.  73,  121  S.  W.  297,  holding  deed  of  standing  timber  of  certain  size  to  be 
removed  within  live  years,  passes  title  to  only  that  timber  which  is  of  the  re- 
quired size  at  date  of  contract. 

Cited  in  notes  (6  L.R.A.  (X.S.)  472,  474)  on  effect  of  contract  with  respect  to 
.standing  timber  to  pass  title;  (13  L.R.A.fN.S.)  279,  280)  on  character  of  pur- 
chase of  standing  timber  to  be  removed  within  specified  period,  as  of  realty,  or  of 
personalty.  (128  Am.  St.  Rep.  870,  871)  on  deeds  to  timber  and  their  effect. 

Distinguished  in  Brinson  v.  Kirkland,  122  Ga.  487,  50  S.  E.  369,  on  distinction 
between  deed  of  standing  timber  in  fee  simple  and  deed  of  timber  suitable  for 
certain  purposes. 
Time  within   which   to  remove. 

Approved  in  Goette  v.  Lane,  111  Ga.  402.  36  S.  E.  758.  holding  grantee  of  stand- 
ing timber  under  deed  specifying  same  should  be  removed  "at  any  time  within 
reason"  has  reasonable  time  to  remove  timber;  Goette  v.  Lane,  111  Ga.  402,  36 
S.  E.  758,  holding  question  of  what  constitutes  reasonable  time  to  remove  timber 
from  land  under  deed  granting  same  is  for  jury. 

Cited  in  Shippen  Bros.  Lumber  Co.  v.  Gates,  136  Ga.  42,  70  S.  E.  672,  holding 
that  under  conveyance  of  timber  with  privilege  of  removing  same,  grantee  must 
remove  timber  within  reasonable  time  or  right  would  be  forfeited:  Fletcher  v. 
Lyon,  93  Ark.  10,  123  S.  W.  801,  holding  that  reasonable  time  only  is  given  for  pur- 
pose of  completing  operations,  under  deed  conveying  land  until  timber  be  cut  and 
removed  and  until  manufacturing  and  shipping  is  finished;  Cawthon  v.  Stearns 
Culver  Lumber  Co.  60  Fla.  315,  53  So.  738,  holding  that  under  deed  of  "all.  pine 
timber  suitable  for  saw  logs  that  there  is  now  or  may  be  hereafter."  on  land  with 
privilege  of  removing  same,  right  to  take  timber  passed  immediately;  Hicks  v. 
Phillips,  146  Ky.  312,  47  L.R.A.  (N.S.)  881,  142  S.  W.  394,  holding  that  under 
reservation  of  standing  timber  upon  part  of  land  conveyed,  title  to  timber 
remains  in  grantor,  and  is  not  lost  by  failure  to  remove  it  within  reasonable  time; 
Teachout  v.  Clough,  143  Mo.  App.  490,  127  S.  W.  672,  hok'ing  that  grantor  who 
reserves  all  "saw  timber"  on  land  for  ten  years  has  right  to  remove  such  timber 
within  ten  years;  Harding  v.  Jennings,  68  W.  Va.  358,  70  S.  E.  1,  on  destruction 
of  right  to  remove  standing  timber  after  expiration  of  27  years  where  no  time  for 
removing  same  was  stated  in  grant;  Young  v.  Camp  Mfg.  Co.  110  Va.  682.  66 
iS.  E.  843,  holding  that  under  conveyance  of  standing  timber  with  right  to  remove 
it  within  five  years,  and  such  further  time  as  grantee  desires  upon  payment  of  in- 
terest upon  purchase  price,  grantee  may  remove  it  within  reasonable  time  after 
5  years  has  expired;  Dolan  v.  Baker,  10  Ont.  L.  Rep.  268;  McXair  &  W.  Land  Co. 
v.  Adams,  54  Fla.  555,  45  So.  492;  Johnson  v.  Truitt,  122  Ga.  329.  50  S.  E.  135: 
Mills  v.  Ivey,  3  Ga.  App.  557,  60  S.  E.  299;  Listen  v.  Chapman  &.  D.  Land  Co.  77 
Ark.  119,  91  S.  W.  27, — holding  grantee  of  standing  timber  has  reasonable  time 
to  remove  same  when  deed  silent  as  to  time  of  removal :  St.  Louis  Cypress  Co. 
v.  Thibodaux.  120  La.  842,  45  So.  742,  denying  right  of  grantee  of  standing  tim- 
ber to  remove  same  after  expiration  of  five  years  where  contract  stipulates  timber 
should  be  removed  within  five  years;  Hall  v.  Eastman.  G.  &  Co.  89  Miss.  616, 
119  Am.  St.  Rep.  709,  43  So.  2,  holding  grantee  of  standing  timber  bound  to  cut 
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same  within  reasonable  time  where  deed  provides  grantee  shall  have  one  year 
after  beginning  to  cut  to  remove  timber;  Warren  v.  Ash,  129  Ca.  331,  58  S.  K. 
858,  holding  under  lease  of  mill  for  five  years  and  deed  of  standing  timber,  grantee 
has  not  less  than  five  years  to  remove  timber;  Allison  v.  Wall,  121  Ga.  829,  49 
S.  E.  831,  holding  after  elapse  of  reasonable  time  grantee  of  timber  has  no  right 
to  remove  same  from  land;  Camp  v.  Horton,  131  Ga.  796,  63  S.  E.  351,  holding 
grantee  of  timber  on  land  within  time  specified  for  removal  thereof  may  maintain 
trover  against  trespasser  cutting  and  removing  timber;  Levis  v.  Parrott  Lumber 
Co.  119  Ga.  478,  46  S.  E.  647,  holding  standing  timber  under  deed  of  same  pro- 
viding it  should  revert  to  grantor  if  not  removed  in  certain  time,  belongs  to 
grantor  after  expiration  of  time  named  and  not  to  grantee  of  land  before  expir- 
ation of  that  time  in  whose  deed  sale  of  timber  is  exccpted;  Sutton  v.  Gray 
Lumber  Co.  3  Ga.  App.  381,  60  S.  E.  2,  holding  timber  not  cut  within  five  years 
pursuant  to  contract  belongs  to  grantee  of  land  under  deed  excepting  timber 
previously  sold  and  not  to  grantor. 

Cited  in  notes  (3  L.R.A.  (X.S.)  651)  on  effect  of  reservation  of  timber  and  right 
to  remove  within  specified  time;  (29  L.R.A. (X.S.)  548)  on  rights  and  remedies 
of  landowners  and  owner  of  timber  after  expiration  of  time  stipulated  for  re- 
moval; (34  L.R.A. (X.S.)  121)  on  interference  by  owner  of  soil  as  extending  time 
for  removal  of  minerals  or  timber;  (34  L.R.A. (X.S.)  615)  on  provisions  for  ex- 
tension of  time  for  removal  of  standing  timber. 

Distinguished  in  Xortb  Georgia  Co.  v.  Bebee,  128  Ga.  566,  57  S.  E.  873,  holding 
where  deed  of  standing  timber  expressly  stipulates  that  same  may  be  removed 
"at  any  time"  and  this  is  clearly  the  intention  of  the  parties,  grantee  may  remove 
:-ame  at  his  pleasure. 

Estoppel    to    set    up    individual    rights    i  in-«»iisisi  <-n «    with    net*    done    aa    a 
partner. 

Cited  in  McLendon  Bros.  v.  Finch,  2  Ga.  App.  428,  58  S.  E.  690,  holding  partners 
participating  in  settlement  of  action  against  partnership  estopped  from  subse- 
quently asserting  same  cause  of  action  as  their  own. 
When  realty  conMidered  partnership  property. 

Cited  in  note  (37  L.R.A.(X.S.)  897,  903)  as  to  when  real  estate  considered  part- 
nership property. 

55  L.  R.  A.  536,  SOUTHERX  R.  CO.  v.  WOOD,  114  Ga.  140,  39  S.  E.  894. 

Followed   without   discussion    in   Southern   R.   Co.   v.   Moses,   114  Ga.    145,   40 
S.  E.  1037. 
Kxpnlsion   of   piiNMeng'er  holding  defective   ticket. 

Cited  in  Ferguson  v.  Missouri  P.  R.  Co.  144  Mo.  App.  272,  128  S.  W.  799,  hold- 
ing that  one  purchasing  ticket  from  agent  which  conductor  refused  to  accept  be- 
cause defective,  was  entitled  to  go  to  jury  upon  question  as  to  whether  or  not 
his  ejection  was  wrongful:  Smith  v.  Southern  R.  Co.  88  S.  C.  426,  34  L.R.A. (X.S.) 
711,  70  S.  E.  1057,  holding  that  passenger  has  right  to  rely  upon  statements  and 
assurances  of  ticket  agent  as  to  sufficiency  of  ticket,  and  carrier  is  liable  for  er- 
rors of  agents  resulting  in  injury  to  passenger;  Texas  &  P.  R.  Co.  v.  Payne,  99 
Tex.  51,  70  L.R.A.  950,  122  Am.  St.  Rep.  603,  87  S.  W.  330,  holding  railroad  com- 
pany liable  for  expulsion  of  passenger  upon  stock  shipper's  contract  where  agent 
at  point  of  destination  refused  to  endorse  it. 

Cited  in  footnotes  to  United  R.  &  Electric  Co.  v.  Hardesty,  57  L.R.A.  276,  which 
denies  carrier's  duty  to  accept  coupon  detached  from  commutation  book;  Illinois 
C.  R.  Co.  v.  Harper,  64  L.R.A.  283,  which  holds  right  to  eject  passenger  from  train 
on  route  which  ticket  agent  directed  her  to  take  because  of  regulations  unknown 
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to  her  requiring  taking  of  another  route;  Texas  &  Pacific  R.  Co.  v.  Payne.  70 
L.R.A.  946,  which  holds  refusal  of  agent  at  intermediate  terminal  to  make  neces- 
sary indorsement  on  return  trip  ticket  "because  his  instructions  were  different" 
not  final  breach  of  contract  by  carrier  so  as  to  preclude  recovery  by  passenger  for 
damages  from  subsequent  ejection. 

Cited  in  note  (122  Am.  St.  Rep.  642,  G45)  on  liability  of  railroad  companies  for 
negligence,  mistakes,  and  misrepresentations  of  ticket  agents. 

Distinguished  in  Hornesby  v.  Georgia  R.  &  Electric  Co.  120  Ga.  915.  48  S.  E. 
339,  1  Ann.  Cas.  391,  denying  recovery  for  expulsion  from  car  for  failure  to 
tender  proper  transfer  ticket  where  first  car  was  delayed  and  passenger  got  oil' 
and  attempted  to  reach  transfer  point  in  time. 

55  L.  R.  A.  538,  TRAVELERS'  PROTECTIVE  ASSO.  v.  GILBERT,  49  C.  C.  A. 

309,  111  Fed.  269. 
Federal   equity  jurisdiction. 

Cited  in  Mechanics'  Ins.  Co.  v.  C.  A.  Hoover  Distilling  Co.  32  L.R.A.(N.S.)  945. 
97  C.  C.  A.  400,  173  Fed.  892,  holding  court  of  equity  without  jurisdiction  in 
action  on  insurance  policy  where  claims  of  loss  by  fraud  may  be  adequately  de- 
termined at  law. 

Distinguished  in  National  Surety  Co.  v.  State  Bank,  61  L.R.A.  401,  56  C.  C.  A. 
657,  120  Fed.   604,  which  holds  Federal  equity  court  has   authority  to  restrain 
judgment,  plaintiff  in  state  court  extorting  money  from  defendant  by  reason  of 
unconscionable  judgment  of  state  court. 
When   state   practice   •will   be   followed    in    federal    courts. 

Cited  in  Virginia,  T.  &  C.  Steel  &  Iron  Co.  v.  Harris.  80  C.  C.  A.  658,  151  Fed. 
429,  holding  in  action  of  ejectment,  practice  of  state  court  may  be  followed  by 
Federal  court  sitting  in  that  state. 
Allegations  of  fraud. 

Cited  in  Bower  v.  Stein,  101  C.  C.  A.  299,  177  Fed.  677,  which  holds  in  action 
to  set  aside  mortgage  foreclosure  on  ground  of  fraud  in  service  by  publication, 
fraud  must  be  explicitly  and  pointedly  alleged. 
Duty  of  insured  to  negative  death  from   exeepted  cause. 

Cited  in  note  (4  L.R.A.  (N.S.)  636)  on  duty  of  insured  to  negative  death  or 
accident  from  excepted  cause. 

55  L.  R.  A.  544,  VAN  ANDA  v.  NORTHERN  XAV.  CO.  49  C.  C.  A.  596,  111  Fed. 
765. 

55  L.  R.  A.  547,  INSURANCE  CO.  OF  N.  A.  v.  THORNTON,  330  Ala.  222,  89  Am. 
St.  Rep.  30,  30  So.  614. 

Followed  without  discussion  in  Insurance  Co.  v.  Stephenson,  130  Ala.  686.  30 
So.  906. 
Authority  of  insurance   agent. 

Cited  in  Cosmopolitan  F.  Ins.  Co.  v.  Gingold.  3  Ala.  App.  543,  57  So.  266,  hold- 
ing that  indorsement  of  consent  for  removal  upon  insurance  policy  by  clerk  of 
agent  who  stated  in  agent's  presence  that  it  was  all  right  is  sufficient  consent  by 
company. 
—  To  appoint  suba&ents. 

Cited  in  Springfield  F.  &  M.  Ins.  Co.  v.  Price,  132  Ga.  693,  64  S.  E.  1074.  which 
holds  insurance  company  bound  by  knowledge  of  facts  material  to  risk  obtained 
by  clerk  while  soliciting  policy  under  direction  of  company's  agent. 
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55  L.  R.  A.  552,  MULVANE  v.  SEDGLEY,  63  Kan.  105,  64  Pac.  1038. 
Relation    of    suretyship    between    mortgagor    ami    person    assnning-    mort- 
gage. 

Cited  in  Fisher  v.  Spillman,  85  Kan.  554,  118  Pac.  65,  holding  that  extension  of 
time   granted   to   person   assuming   mortgage   securing   note   without   consent   if 
maker  releases  latter. 
Running   of  limitations  ag-uinst  mortgage. 

Cited  in  footnotes  to  George  v.  Butler,  57  L.R.A.  396,  which  holds  running  of 
limitations  against  each  instalment  on  mortgage  as  it  becomes  due  not  prevented 
by  covenant  to  pay  entire  debt;  Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest  Thresh- 
er Co.  70  L.R.A.  814,  which  holds  that  action  to  foreclose  mortgage  on  land  may 
become  barred  by  limitations  though  debt  is  not  outlawed. 

55  L.  R.  A.  560,  DOWNS  v.  BENNETT,  63  Kan.  653,  88  Am.  St.  Rep.  256,  66  Pac. 
62:J. 

Rig-lit  of  injured  person  not   party  to  agreement  to  assail  validity. 

Cited  in  note   (26  L.R.A.(N.S.)    150)   on  right  of  injured  person  not  party  to 
agreement  to  assail  validity  as  tending  to  monopoly. 
Disciplinary   rules  of  voluntary  association. 

Cited  in  L.  D.  Willcutt  &  Sons  Co.  v.  Driscoll,  200  Mass.  122,  23  L.R.A.(N.S.) 
244,  85  N.  E.  897,  upholding  right  of  contractor  to  enjoin  labor  union  from  im- 
posing fine  on  members  of  union  working  for  him  in  case  they  do  not  quit. 

Cited  in  note  (103  Am.  St.  Rep.  502)  on  persons  entitled  to  relief  against  boy- 
cott. 
Coerciim   by   imposition   of   fines. 

Cited  in  note  (103  Am.  St.  Rep.  496)  on  coercion  or  intimidation  by  imposition 
of  fines. 

55  L.  R.  A.  564,  SHANK  v.  SMITH.  157  Ind.  401,  61  N.  E.  932. 

Followed  without  discussion  in  Long  v.  Smith,  157  Ind.  704,  61  N.  E.   1137; 
Thompson  v.  Smith,  157  Ind.  705,  61  N.  E.  1137;  Davis  v.  Smith,  157  Ind.  706, 
62  N.  E.  1103;  Stevenson  v.  Smith,  157  Ind.  707,  62  N.  E.  1103. 
Mode  of  assessment  for  local  improvements. 

Cited  in  Wray  v.  Fry,  158  Ind.  94,  62  N.  E.  1004,  sustaining  validity  of  "Barrett 
law"  establishing  line  of  frontage  as  measure  of  assessment  against  abutting 
owners  for  improvement  of  street;  Hibben  v.  Smith,  191  U.  S.  321,  48  L.  ed.  199, 
24  Sup.  Ct.  Rep.  88,  holding  state  statute  assessing  property  by  front  foot  for 
street  improvements  subject  to  review  by  council  does  not  violate  Federal  con- 
stitution; Dawson  v.  Hipskind,  173  lud.  223,  89  N.  E.  863,  holding  that  statute 
providing  that  special  benefits  in  street  improvements  proceedings  shall  be  con- 
clusively determined  by  common  council  is  constitutional;  Gorman  v.  Johnson,  46 
Ind.  App.  675,  91  N.  E.  971,  holding  that  board  of  trustees  in  accepting  alley  im- 
provements acts  in  quasi-judicial  capacity;  Huntington  v.  Bucher,  46  Ind.  App. 
210,  92  N.  E.  124,  holding  that  under  Burns's  Act  petition  for  reappraisement  of 
benefits  received  from  street  improvements  must  allege  that  objections  were 
made  before  common  council. 

Cited  in  footnotes  to  Blochman  v.  Spreckels,  57  L.R.A.  213,  which  denies  power 
to  assess  cost  of  street  improvement  on  abutters,  where  contractor  required  to 
sustain  all  loss  from  nature  of  work;  Smith  v.  Worcester,  59  L.R.A.  728,  which 
holds  conclusive,  decision  of  legislature  that  landowners  within  assessment  dis- 
trict are  benefited  by  sewer;  Sears  v.  Board  of  Street  Comrs.  62  L.R.A.  145,  which 
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holds  that  cost  and  benefit  of  entire  improvement  should  be  considered  in  assess- 
ing property  oil  two  streets  for  cost  of  building  a  union  passenger  station  and 
the  extension  of  such  streets;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.R.A.  408, 
which  holds  void,  assessment  for  sewer  on  abutting  property  only  eight  feet 
deep  at  same  front  foot  rate  as  full  sized  lots. 
Collateral  attack  on  validity  of  street  assessment. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Taber,  168  Ind.  425.  77  N.  E.  740. 
11  Ann.  Cas.  808,  holding  assessment  made  by  front-foot  method  without  ob- 
jection, not  subject  to  collateral  attack;  Dyer  v.  Woods,  166  Ind.  56,  76  N.  E. 
624,  which  holds  municipal  corporation's  assessment  of  property  for  street  im- 
provements within  limits  of  its  jurisdiction,  cannot  be  collaterally  attacked: 
Brown  v.  Central  Bermudez  Co.  162  Ind.  459,  69  N.  E.  150,  which  holds  misinter- 
pretation of  law  by  council,  in  making  assessments  not  ground  for  collateral  at- 
tack in  action  to  recover  on  assessment;  Lux  &  T.  Stone  Co.  v.  Donaldson,  162 
Ind.  487,  68  X.  E.  1014,  holding  where  fraud  in  action  of  council  in  conducting 
hearing  on  in  laying  assessment  not  alleged  in  answer,  same  is  no  defense  to  action 
to  enforce  lien  of  assessment;  Daly  v.  Gubbins,  170  Ind.  Ill,  82  N.  E.  659. 
which  holds  mere  irregularities  in  procedure  in  making  street  assessment,  no 
defense  in  action  to  enforce  lien  thereof. 
Granting'  bearing:  to  property  owner. 

Cited  in  Hibben  v.  Smith,  158  Ind.  210,  62  X.  E.  447,  which  holds   failure  of 
board  of  trustees  to  award  property   owner  hearing  in  making  assessment   for 
street  improvement,  not  ground  for  collateral  attack  on  judgment. 
Harden  of  repairing1  streets. 

Cited  in  People  ex  rel.  North  v.  Featherstonhaugh,  172  N.  Y.  121,  60  L.R.A. 
771,  64  X.  E.  802,  which  holds  no  burden  for  repairs  is  imposed  on  abutting 
owners  by  specification  in  contract  for  repairing  street  that  contractor  will  keep 
same  in  repair  for  certain  time  without  expense  to  city;  Williamsport  v.  Hughes, 
21  Pa.  Super.  Ct.  454,  holding  that  the  construction  of  a  pavement  and  its  main- 
tenance for  a  term  of  years  may  be  included  in  the  same  contract  where  the  object 
is  to  secure  a  better  quality  of  pavement. 

Cited  in  footnote  to  People  ex  rel.  North  v.  Featherstonhaugh,  60  L.R.A.  768. 
which  sustains  provision  requiring  street  paving  contractor  to  maintain  work 
during  period  which  ought  to  wear. 

55  L.  R.  A.  570,  ANDERSON  v.  EGGERS,  63  X.  J.  Eq.  204.  49  Atl.  578. 
Jurisdiction   of  equity. 

Cited  in  Redrew  v.  Sparks,  75  N.  J.  Eq.  400,  72  Atl.  442,  holding  that  on  bill  to 
foreclose  purchase  money  mortgage  equity  has  jurisdiction  of  cross-bill  to  rescind 
contract  of  purchase  for  complainant's  fraud;  Deseumeur  v.  Rondel,  76  N.  J.  Eq. 
399,  74  Atl.  703,  holding  that  agreement  between  two  persons  to  dispose  of  their 
property  at  death  in  specified  manner  is  enforceable  in  equity;  L.  Martin  Co.  v. 
L.  Martin  &  W.  Co.  75  X.  J.  Eq.  259,  21  L.R.A. (N.S.)  529,  72  Atl.  294,  20  Ann. 
Cas.  57,  holding  equity  has  jurisdiction,  in  bill  to  enjoin  unfair  competition,  to 
decree  account  of  profits  made  thereby  but  not  to  award  other  damages;  Mazzolla 
v.  Wilkie,  72  N.  J.  Eq.  725,  66  Atl.  584.  holding  equity  has  jurisdiction  of  action 
by  beneficiary  of  insurance  policy  against  agent  and  third  person  to  have  money 
paid  on  policy  in  third  person's  hands  impressed  with  trust  in  favor  of  beneficiary 
even  though  adequate  remedy  at  law  exists:  Gnichtel  v.  First  Nat.  Bank.  66  X.  J. 
Eq.  89.  53  Atl.  1041,  which  holds  equity  has  jurisdiction  of  action  by  trustee  in 
bankruptcy  to  recover  money  paid  by  bankrupt  to  another  even  though  adequate 
remedy  at  law  exists;  Stevenson  v.  Morgan,  64  N.  J.  Eq.  222,  53  Atl.  677. 
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holding  equity  without  jurisdiction  to  award  unliquidated  damages  for  past  tres- 
pass, in  suit,  main  purpose  of  which  is  for  injunction  where  adequate  remedy  ex- 
ists at  law;  Safford  v.  Barber,  74  X.  J.  Eq.  362,  70  Atl.  371,  holding  specific  per- 
formance of  contract  to  transfer  corporate  stock  will  be  decreed  where  inarket 
value  not  ascertainable. 

Distinguished  in  Winfield  v.  Bowen,  65  X.  .1.  Eq.  657,  56  Atl.  728,  granting 
specific  performance  against  estate  of  deceased  of  agreement  to  leave  certain 
property  by  will  where  no  other  remedy  exists  either  at  law  or  in  .equity. 

—   l-'ru  i:<l. 

Approved  in  Hubbard  v.  International  Mercantile  Agency,  68  X.  J.  Eq.  436, 
59  Atl.  24,  holding  equity  has  jurisdiction  to  cancel  contract  to  purchase  stock 
procured  by  fraud  and  compel  restitution  of  money  obtained  thereunder. 

(  ited  in  Straus  v.  Xorris,  77  X.  J.  Eq.  35,  75  Atl.  980,  holding  that  while  chan- 
cery court  has  jurisdiction  in  case  of  fraud  whether  legal  remedy  is  adequate  or 
not,  it  will  not  interfere  unless  justice  will  be  facilitated  thereby;  Schoenfeld 
v.  Winter,  76  X.  J.  Eq.  512,  74  Atl.  975,  holding  that  bill  to  rescind  contract  re- 
lating to  sale  of  personalty,  alleging  false  representations,  though  stating  facts 
sufficient  to  support  common  law  action  for  deceit  is  cognizable  in  court  of  equity; 
L.  Martin  Co.  v.  L.  Martin  &  W.  Co.  75  X.  J.  Eq.  53,  71  Atl.  409,  holding  that 
court  of  chancery  has  general  jurisdiction  in  all  cases  of  fraud;  Dickinson  v. 
Stevenson,  142  Iowa,  570,  120  X.  W.  324,  holding  equity  has  jurisdiction  of  case 
of  fraud  where  one  party  acquires  unconscionable  advantage  and  court  of  law 
cannot  give  adequate  remedy;  Knikel  v.  Spitz,  74  X.  J.  Eq.  583,  70  Atl.  992,  which 
holds  equity  has  jurisdiction  to  cancel  deed  procured  by  fraud  where  seasonable 
objection  not  made  that  court  of  law  can  grant  more  complete  relief;  Dawson  v. 
Leschziner,  72  X.  J.  Eq.  3,  65  Atl.  449,  holding  equity  has  jurisdiction  of  action 
involving  fraud  of  fiduciary  agent  on  principal  where  it  is  doubtful  adequate 
remedy  at  law  exists;  Krueger  v.  Smith,  71  X.  J.  Eq.  535,  63  Atl.  850,  holding 
equity  has  jurisdiction  in  action  to  cancel  mortgage  obtained  by  fraud,  to  de- 
termine liability  of  third  person  joined  as  defendant  for  having  conspired  with 
other  defendants  in  perpetrating  the  fraud. 

Cited  in  note  (5  L.R.A. (X.S.)   1038)   on  jurisdiction  of  equity  to  cancel  instru- 
ment for  fraud, 
nii; hi   to  relief  of  persona  not  entirely  without  menus. 

Cited  in  note  (27  L.R.A. (X.S.)  1082)  on  right  to  use  public  funds  to  relieve 
persons  not  entirely  without  means. 

55  L.  R.  A.  578,  ERIE  R.  CO.  v.  SALISBURY,  60  X.  J.  L.  233,  88  Am.  St.  Rep. 

480,  50  Atl.  1J7. 
Owner'*   liability    for    negligent    operation   of   inaehiiie    l»y    employee. 

Cited  in  Lewis  v.  Mammoth  Min.  Co.  33  Utah,  279,  15  L.R.A.  (X.S.)  443,  93 
Pac.  732,  holding  mine  owner  liable  for  negligence  of  inexperienced  servant  in 
operating  donkey  engine  contrary  to  his  instructions;  Black  v.  Rock  Island.  A.  & 
L.  R.  Co.  125  La.  110,  26  L.R.A.(X.S-)  171,  51  So.  82,  holding  railroad  company 
liable  for  injuries  to  pedestrian  crossing  track  caused  by  negligence  of  employees 
in  running  trains  while  celebrating  new  year;  Barmore  v.  Vicksburg,  S.  &  P.  R. 
Co.  85  Miss.  474,  70  L.R.A.  633,  38  So.  210,  3  Ann.  Cas.  594  (dissenting  opinion), 
on  negligent  use  of  push  car  by  employee  not  performing  work  for  company. 

Cited  in  note  (1C.  L.R.A. (X.S.)  369,  373,  393,  401)  on  liability  lor  injury  by 
servant  to  third  person  in  use  of  dangerous  agency. 
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—  By  licensee. 

Distinguished  in  effect  in  Lewis  v.  Amorous,  3  Ga.  App.  57.  59  S.  E.  338, 
denying  liability  of  owner  of  automobile  for  death  of  child  through  negligent  driv- 
ing of  machine  by  youth  permitted  to  operate  same. 

55  L.  R.  A.  580,  LACEY  v.  DOBBS,  63  N.  J.  Eq.  325,  92  Am.  St.  Rep.  667,  50 

Atl.  497. 
Time   of   testator's    subscription    to    \\  i  1 1 . 

Approved  in  Re  Beggans,  68  X.  J.  Eq.  576,  59  Atl.  874.  holding  testator  must 
subscribe  to  will  before  witnesses  do. 

Cited  in  Bioren  v.  Xesler,  77  X.  J.  Eq.  562,  78  Atl.  201,  holding  that  it  is  es- 
sential to  validity  of  will  that  everything  required  to  be  done  by  testator  shall 
precede  subscription  of  witness. 

Cited  in  notes  (114  Am.  St.  Rep.  234;  26  L.R.A.(X.S.)  1126)  on  signature  of 
witnesses  to  will  before  testator  signs. 

Disapproved  in  Re  Horn,  161  Mich.  27,  26  L.R.A.  (X.S.)  1129,  125  X.  W.  696, 
which  holds  in  absence  of  statute  testator  may  subscribe  to  will  after  witness  if 
all  are  present  and  it  is  one  continuous  transaction. 

55  L.  R.  A.  588,  PRICE  v.  PEOPLE,  193  111.  114,  86  Am.  St.  Rep.  306,  61  X.  E. 

844. 
Power    to    impose    occupation    on    privilege    tax. 

Cited  in  People  use  of  State  Bd.  of  Health  v.  Wilson,  249  111.  202,  35  L.R.A. 
(X.S.)  1078,  94  X.  E.  141.  holding  that  exacting  from  venders  of  patent  medicines 
license  fee  of  $100  per  month  is  unconstitutional,  as  prohibitive;  Harder's  Fire 
Proof  Storage  &  Van  Co.  v.  Chicago,  235  111.  67,  85  X.  E.  245,  14  Ann.  Cas.  536. 
sustaining  yalidity  of  statute  and  ordinance  imposing  license  tax  on  vehicles  using 
city  streets;  Spiegler  v.  Chicago,  216  111.  127,  74  X.  E.  718,  sustaining  validity  of 
ordinance  requiring  license  of  those  driving  oil  tank  wagons  on  street  and  giving 
mayor  power  to  revoke  same  upon  proof  of  violation. 

Cited  in  notes  (15  L.R.A.(X.S.)  197)  on  discrimination  in  occupation  tax  based 
on  classification  of  municipalities;    (129  Am.  St.  Rep.   255,   260.  262,  270,  282) 
on  constitutional  limitations  on  power  to  impose  license  or  occupation  taxes. 
Police  regulation  of  employment  agency. 

Cited  in  Spokane  v.  Macho,  51  Wash.  324.  21  L.R.A.  (X.S,)  264,  130  Am.  St. 
Rep.  1100,  98  Pac.  755,  which  holds  provision  of  ordinance  making  it  misdemeanor 
for  employment  agent  to  make  wilful  misrepresentations,  invalid'  exercise  of 
police  power. 

Cited  in  note  (2  L.R.A. (X.S.)  859)  on  police  power  to  license  employment 
agencies. 

Overruled  in  Mathews  v.  People,  202  111.  408,  63  L.R.A.  81,  95  Am.  St.  Rep. 
241,  67  X.  E.  28,  holding  statute  requiring  license  of  employment  agencies  and 
prohibiting  furnishing  workmen  to  employers  whose  men  are  on  strike,  uncon- 
stitutional. 
Enumeration   of   subjects   in    tax    law. 

(  ited  in  Mercantile  Incorporation  Co.  v.  Junkin.  85  Xeb.  564,  123  X.  W.  1055, 
19  Ann.  Cas.  269,  holding  failure  to  enumerate  every  business  in  statute  providing 
for  taxation  of  corporation  does  not  exempt  businesses  not  mentioned  from  taxa- 
tion. 

55  L.  R.  A.  591,  ATHERTOX  v.  ROCHE,  192  111.  252,  61  X.  E.  357. 
Effect    of  attempt   to   create   estate   tail. 

Cited  in  ^Etna  L.  Ins.  Co.  v.  Hoppin,  249  111.  415.  94  X.  E.  669,  holding  that  un- 
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der  statute  conveyance  that  would  create  estate  tail  first  tenant  takes  life 
estate,  and  remainder  vests  in  persons  who  are  in  class  to  whom  estate  may  first 
pass  on  death  of  first  grantee,  as  soon  as  such  persons  come  into  being;  Hall  v. 
Hankey,  98  C.  C.  A.  173,  174  Fed.  140,  holding  g-ant  to  man  and  wife  "during 
their  or  either  of  their  lives,  and  in  fee  to  heirs  of  said  man  and  wife"  a  grant  of 
life  estate  to  man  and  wife  and  remainder  in  fee  simple  to  children;  Dick  v. 
Ricker,  222  111.  420,  113  Am.  St.  Rep.  426,  78  1ST.  E.  823,  holding  under  statute 
conveyance  of  property  to  woman  for  life  and  "to  children  of  her  body  begotten1' 
and  "at  her  death  to  use  of  children  of  her  body  begotten,  in  fee  tail  forever," 
conveys  life  estate  to  woman  and  remainder  in  fee  simple  to  her  children;  Teel 
v.  Dunnihoo,  221  111.  477,  112  Am.  St.  Rep.  192,  77  N.  E.  906,  holding  deed  to 
certain  woman  and  "b-r  bodily  heirs"  vests  life  estate  in  her  and  fee  in  her 
children. 
Reformation  of  deed  made  under  mistake  of  law. 

Cited  in  Tilton  v.  Fairmouiit  Lodge  No.  590,  A.  F.  &  A.  M.  244  111.  622,  91 
N.  E.  644,  holding  that  equity  cannot  reform  instrument  for  mistake  of  law; 
Fraser  v.  Fraser,  128  111.  App.  75,  holding  deed  will  not  be  set  aside  because 
grantee's  attorney  through  a  mistake  of  law  advised  her  to  bid  double  what 
property  was  worth  where  no  fraud  or  undue  influence  shown;  Teel  v.  Dunnihoo, 
230  111.  491,  120  Am.  St.  Rep.  319,  82  N.  E.  844,  holding  where  it  appears  that  by 
scrivener's  mistake  grantee  acquires  only  life  estate  with  remainder  to  her  bod- 
ily heirs  and  both  parties  intended  she  should  acquire  fee  simple,  equity  will 
reform  the  deed. 

Cited  in  notes  (28  L.R.A.  (N.S.)  801)  on  relief  from  mistake  of  law  as  to  effect 
of  instrument;  (117  Am.  St.  Rep.  242)  on  mistakes  for  which  written  instruments 
may  be  canceled  or  corrected  in  equity.  '77  •?<:»' 

55  L.  R.  A.  597,  COM.  USE  OF  WIGGINS  v.  SCOTT,  112  Ky.  252,  65  S.  W.  596. 
Joinder  of  parties. 

Cited  in  Fairfield  v.  Southport  Nat.  Bank,  77  Conn.  430,  59  A+,1.  513,  which 
hoL's  several  banks  to  which  were  transferred  notes  executed  by  plaintiff  town 
after  payment  of  same,  properly  joined  as  parties  defendant  with  bank  which  made 
transfer. 
Right  of  single  taxpayer  to  bring:  action  on  behalf  of  public. 

Cited  in  footnote  to  Zuelly  v.  Caspar,  63  L.R.A.  133,  which  upholds  right  of 
taxpayers  of  county  to  bring  suit  for  restoration  to  treasury  of  money  illegally 
appropriated  as  fees  of  officers. 

55  L.  R.  A.  601,  LOUISVILLE  &  N.  R.  CO.  v.  PITTSBURGH  &  K.  COAL  CO.  Ill 

Ky.  960,  98  Am.  St.  Rep.  447,  64  S.  W.  969. 
Spar    track   its    public    utility. 

Cited  in  Riley  v.  Louisville.  H.  &  St.  L.  R.  Co.  142  Ky.  74,  35  L.R.A.(N.S.)  640, 
133  S.  W.  971,  Ann.  Cas.  1912  D,  230,  holding  that  spur  track  running  to  property 
of  particular  manufacturer,  use  of  which  is  dedicated  to  public  is  shown  to  be 
necessary  for  public  use.  where  there  are  several  other  manufactories  and  resi- 
dences which  track  will  benefit:  Greasy  Creek  Mineral  Co.  v.  Ely  Jellico  Coal  Co. 
1 32  Ky.  690,  116  S.  W.  118,  sustaining  validity  of  statute  authorizing  mine  owner 
to  condemn  property  for  spur  track  as  not  being  for  private  purpose;  Bedford- 
Bowling  Green  Stone  Co.  v.  Oman,  115  Ky.  379,  73  S.  W.  1038,  holding  railroad 
company  maintaining  switch  on  quarryman's  land  could  not  refuse  to  haul  freight 
<Yom  adjacent  quarry. 
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Contracts   restrict! \\s   use   of   spnr   track. 

Cited  in  Richards  v.  Ferguson  Implement  Co.  125  Mo.  App.  433,  102  S.  W. 
606,  holding  contract  between  railroad  company  and  landowner  providing  for 
laying  public  switch  in  consideration  of  exacting  tolls  from  other  shippers,  void. 

Cited   in  note    (17   L.R.A.  (N.S.)    331)    on   validity  of  contract  by   railroad  to 
maintain  private  sidings. 
Discrimination    l>j    carrier   as    to    furnishing    facilities. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.  133  Ky.  167,  97  S.  W. 
778,   construing   constitutional   provision    requiring   railroad    companies    to    make 
prompt  connection  with  connecting  carriers  to  mean  prompt  delivery  of  its  own 
cars  as  well  as  those  of  other  companies. 
Who  may  object. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.   133  Ky.  156,  97 
S.   W.   778,   which    holds   stock   yards   company    entitled   to   maintain    injunction 
against  railroad  company  compelling  it  to  deliver  cars  to  connecting  carriers  for 
transportation  to  stock  yards. 
Kigrht    to    mandatory    injunction. 

Cited  in  Bourke  v.  Olcolt  Water  Co.  84  Vt.  125,  33  L.R.A.(N.S.)  1017,  78  Atl. 
715,  Ann.  Cas.  1912D.  108,  holding  that  mandatory  injunction  may  be  granted 
to  compel  water  company  to  furnish  water  to  one  entitled  to  it,  if  remedy  by 
mandamus,  would  unreasonably  delay  relief. 

Cited  in  footnote  to  Allen  v.  Stowell,  68  L.R.A.  223,  which  sustains  right  to 
mandatory  injunction  to  compel  removal  of  dams  wrongfully  diverting  water 
onto  plaintiff's  property  so  as  to  destroy  trees  and  cut  gulches. 

55  L.  R.  A.  603,-WlXSTOX  v.  ILLINOIS  C.  R.  CO.  Ill  Ky.  954,  65  S.  \V.  13. 
Joinder  of  resident    defendant   as   affecting    r'u!i<    to   removal   of   cause. 

Cited  in  Enos  v.  Kentucky  Distilleries  &  Warehouse  Co.  Ill  C.  C.  A.  74,  189 
Fed.  346,  holding  that  complaint  showing  that  servant  of  nonresident  corporation 
was  jointly  liable  with  corporation  did  not  show  fraudulent  joinder  of  parties 
authorizing  removal  to  Federal  court;  Schumpert  v.  Southern  R.  Co.  65  S.  C.  339, 
95  Am.  St.  Rep.  802,  43  S.  E.  813,  which  holds  case  cannot  be  removed  to  Federal 
court  where  nonresident  railroad  company  and  resident  servant  sued  for  negli- 
gence of  latter  within  scope  of  his  employment;  Cincinnati,  X.  0.  &  T.  P.  R.  Co. 
v.  Cook,  H3  Ky.  164,  67  S.  W.  383,  upholding  refusal  of  trial  court  to  remove 
action  against  non-resident  corporation  and  resident  servant  to  Federal  court 
where  parties  properly  joined;  Rutherford  v.  Illinois  C.  R.  Co.  120  Ky.  22,  85 
S.  W.  199,  holding  denial  of  negligence  of  resident  defendant  by  non-resident 
defendant  in  petition  for  removal  of  cause  to  Federal  court  not  statement  of 
jurisdictional  fact;  Cincinnati,  X.  O.  &  T.  P.  R.  Co.  v.  Boon,  200  U.  S.  223,  50 
L.  ed.  450,  26  Sup.  Ct.  Rep.  166,  4  Ann.  Cas.  1152.  which  holds  nonresident  rail- 
'  road  company  sued  jointly  with  resident  servant  for  negligence  of  latter  cannot 
remove  case  to  Federal  court  unless  diversity  of  citizenship  exists  as  to  other  de- 
fendants; Doudley  v.  Illinois  C.  R.  Co.  227  Ky.  228.  13  L.R.A.(X.S.)  1190,  12S 
Am.  St.  Rep.  335,  96  S.  W.  835,  holding  case  should  be  transferred  to  Federal 
court  where  it  appears  at  close  of  evidence  no  cause  of  action  established  against 
resident  servant  joined  for  purpose  of  preventing  removal. 

Cited  in  footnote  to  Howe  v.  Northern  Pac.  R.  Co.  60  L.R.A.  949,  which  holds 
master  not  entitled  to  remove  action  against  him  and  principal's  fellow  servant 
to  Federal  court  on  dismissal  of  servant  at  close  of  the  testimony. 

Cited  in  notes   (1  L.R.A. (X.S.)   371)   on  removal  of  cause  bv  non-resident  cor- 
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poration   joined   with   resident    employee;     (22   L.R.A. (N.S.)    1238)    on    fraud    in 
joining  resident  as  codcfendant   with  nonresident   for  purpose   of  preventing  re- 
moval to  Federal  court. 
Joint    liability   of    master   and   servant. 

Cited  in  Stevenson  v.  Illinois  C.  R.  Co.  192  Fed.  963,  to  the  point  that  servant 
whose  negligent  act  creates  liability  of  corporation  may  as  matter  of  right  be 
joined  as  defendant  with  corporation. 

Cited  in  notes  (5  L.R.A. (N.S.)  96)  as  to  whether  joint  action  against  master 
and  servant  for  negligence  of  servant  contains  separable  controversy ;  (12  L.R.A. 
(N.S.)  671)  on  joint  liability  of  master  and  servant  for  tort  of  servant;  (12 
L.R.A. (N.S.)  676)  on  joinder  of  statutory  action  against  master  with  common- 
law  action  against  servant,  for  latter's  negligence;  (50  L.  ed.  U.  S.  443)  on 
joint  liability  of  master  and  servant  for  latter's  negligence. 

55  L.  R.  A.  005,  ROGERS  v.  UNION  BENEV.  SOC.  No.  2,  111  Ky.  598,  64  S.  W. 

444. 
Debt    from    insurer    to    insured    as    preventing    forfeiture. 

Cited  in  note  (23  L.R.A. (N.S.)  308)  on  debt  from  insurer  to  insured  sufficient  to 
pay  premium  or  assessment  as  preventing  forfeiture. 
Xeoessity  of  affirmative  action  to  terminate  rights  of  insured  in   default. 

Cited  in  note  (17  L.R.A. (N.S.)  249)  on  necessity  of  affirmative  action  to  term- 
inate rights  of  member  in  mutual  benefit  society  for  nonpayment  of  dues. 

55  L.  R.  A.  60S,  HARRISON  v.  SUTTER  STREET  R.  CO.  134  Cal.  540,  66  Pac. 

787. 
Presumption    of    m-n  I  !;-•  i- n<-«-. 

Cited  in  Hardie  v.  Charles  P.  Boland  Co.  205  N.  Y.  341,  98  N.  E.  661,  holding 
that  when  either  one  of  two  persons,  wholly  independent  of  eacli  other,  may  be 
responsible  for  injury,  case  is  one  for  affirmative  proof  and  not  for  presumption. 

—  From   street    ear   aeeident. 

Cited  in  French  v.  Pacific  Electric  R.  Co.  1  Cal.  App.  404,  82  Pac.  395,  holding 
instruction  that  burden  of  proof  of  showing  injury  to  passenger  alighting  from 
car  on  person  injured  and  when  this  is  shown  then  there  is  presumption  of  neg- 
ligence on  part  of  carrier,  proper. 

Cited  in  footnotes  to  Chicago,  R.  I.  &  P.  Co.  v.  Zerneck,  55  L.R.A.  610,  which 
holds  presumption  that  injury  to  passenger  was  due  to  carrier's  negligence  cre- 
ated by  statute  making  carrier  liable  for  every  injury  to  passenger  not  due  to 
his  criminal  negligence  or  violation  of  rule  or  regulation;  Cassady  v.  Old  Colony 
Street  R.  Co.  63  L.R.A.  285,  which  holds  ordinary  burning  out  of  fuse  in  an 
electric  car  not  prima  facie  evidence  of  carrier's  negligence. 

Cited  in  note  (113  Am.  St.  Rep.  1026)  on  presumption  of  negligence  from 
collision  of  car. 

—  \uniiisi    \\  limn   the  presumption  arises. 

Cited  in  Kimic  v.  San  Jose-Los  Gatos  Tnterurbaii  R.  Co.  156  Cal.  384,  104  Pac. 
986.  where  collision  between  cars  of  different  companies  was  held  to  raise  no  pre- 
STimption  of  negligence  as  to  company  which  was  not  carrier  of  the  injured 
passenger. 

Distinguished  in  Osgood  v.  Los  Angeles  Traction  Co.  137  Cal.  282,  92  Am.  St. 
Rep.  171,  70  Pac.  169.  which  holds  collision  of  street  car  with  railroad  train 
resulting  in  injuries  to  street  car  passenger  raises  presumption  of  negligence  on 
part  of  street  car  company;  I  lough  ton  v.  Market  Street  R.  Co.  1  Cal.  App.  578, 
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82  Pac.  972,  which  holds  collision  of  street  car  with  truck  causing  injury  to  pas- 
senger raises  presumption  of  negligence  on  part  of  street  car  company. 

55  L.  R.  A.  610,  CHICAGO,  R.  I.  &  P.  R.  CO.  v.  ZERNECKE,  59  Neb.  G89,  82  N. 
W.  26. 

Followed  without  discussion  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Eaton,  59  Neb.  699, 
82  N.  W.  1119. 
Statutes  imposing  liability  on  railroads   for  injuries  to  passengers. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hambel,  2  Neb.  (Unof.)  G09,  89  N.  W.  643; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Collier,  1  Neb.  (Unof.)  280,  95  N.  W.  472,  sustaining 
validity  of  statute  making  railroad  company  liable  for  all  injuries  to  passenger 
except  those  occasioned  by  his  own  criminal  negligence;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Eaton,  183  U.  S.  590,  46  L.  ed.  342,  22  Sup.  Ct.  Rep.  228;  Chicago,  R.  I.  &  P. 
R.  Co.  v.  Zernecke,  183  U.  S.  584,  46  L.  ed.  340,  22  Sup.  Ct.  Rep.  229 —holding 
domestic  corporation  cannot  question  validity  of  state  statute  making  railroad 
companies  liable  for  all  injuries  to  passenger  except  those  caused  by  his  own 
criminal  negligence;  Painter  v.  Chicago,  B.  £  Q.  R.  Co.  177  Fed.  519,  holding 
action  against  railroad  company  and  servant  for  injuries  to  passenger  under 
statute  making  railroad  company  liable  for  all  injuries  to  passenger  except  those 
caused  by  his  own  criminal  negligence  not  removable  to  Federal  court  because 
liability  of  servant  based  on  common  law. 

Cited  in  note   (34  L.R.A. (N.S.)   164)   on  constitutionality  of  statute  imposing 
liability  for  injury  to  servant,  irrespective  of  negligence. 
Res  ipsa  loquitur. 

Cited  in  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Hagblad,  72  Neb.  792,  4  L.R.A.(N.S.) 
262,  106  N.  W.  1041,  9  Ann.  Cas.  1096,  holding  under  statute  injury  to  passenger 
waiting  on  platform  for  train  raises  presumption  of  negligence;  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Sizer,  1  Neb.  (Unof.)  34,  95  N.  W.  498;  Chicago,  B.  &  Q.  R.  Co. 
v.  Winfrey,  67  Neb.  21,  93  N.  W.  526;  Chicago,  B.  &  Q.  R.  Co.  v.  Wolfe,  61  Neb. 
509,  86  N.  W.  441, — holding  under  statute  injury  to  passenger  on  railroad  train 
raises  presumption  of  negligence  of  carrier. 

Cited  in  footnote  to  Harrison  v.  Sutter  Street  R.  Co.  55  L.R.A.  608,  which  denies 
presumption  of  negligence  from  injury  to  street  car  passenger  by  collision  of 
car  with  vehicle. 

Cited  in  notes  (13  L.R.A. (N.S.)  620)  on  presumption  of  negligence  from  injury 
to  passenger;    (113  Am.  St.  Rep.  1027)    on  presumption  of  negligence  from   de- 
railment of  train. 
Contribntory  negrlig'ence  of  passenp-e    . 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Martelle,  65  Neb.  556,  91  N.  W.  364,  holding 
question  for  jury,  whether  passenger  alighting  from  moving  train  and  being  in- 
jured thereby  is  guilty  of  contributory  negligence;  Union  P.  R.  Co.  v.  Roeser,  69 
Neb.  70,  95  N.  W.  68  (dissenting  opinion)  on  contributory  negligence  of 
passenger. 
Damages  for  death  by  wrongful  act. 

Cited  in  O'Grady  v.  Union  Stock  Yards  Co.  90  Neb.  148.  132  N.  W.  938,  hold- 
ing that  in  action  for  death  from  negligence  decedent's  services  in  care  and  super- 
intendence of  children  and  in  attention  to  their  education  may  be  considered  bv 
jury;  Omaha  Water  Co.  v.  Schamel,  78  C.  C.  A.  68,  147  Fed.  509,  holding  under 
statute  authorizing  recovery  of  damages  by  next  of  kin  for  tortious  killing, 
instruction  permitting  jury  to  consider  loss  of  mother's  care  to  three  year  old 
adopted  child  proper. 
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Construction  of  statutes  in  pari   uintcria. 

Cited  in  .Roher  v.  Hastings  Brewing  Co.  83  Neb.  117,  119  N.  W.  27,  17  Ann. 
Gas.  998,  construing  all  statutes  in  pari  materia  together  as  to  licensing  sale  of 
intoxicating  liquors  and  holding  thereunder  corporation  cannot  be  licensed  to 
engage  in  retail  liquor  business;  Downey  v.  Coykendall,  81  Neb.  651,  116  N.  W. 
503,  construing  statutes  in  pari  materia  together  as  to  imposing  penalty  for 
collecting  excessive  fees  and  holding  same  applicable  to  police  judges;  Logan 
County  v.  Carnahan,  66  Neb.  710,  95  N.  W.  812,  construing  all  statutes  in  pari 
materia  as  to  tax  sales  together  and  holding  issuance  of  tax  sale  certificate  con- 
dition precedent  to  foreclosure  of  property  covered  by  tax  lien. 

55  L.  R.  A.  614,  POLLASKY  v.  SCHMID,  128  Mich.  699,  92  Am.  St.  Rep.  560,  87 

N.  W.  1030. 
What   constitutes    "majority." 

Cited  in  Wood  v.  Gordon,  58  W.  Va.  324,  52  S.  E.  261,  construing  words  "ma- 
jority of  all  members  elected"  in  charter  of  city  to  mean  majority  of  whole  num- 
ber of  councilmen;  McLean  v.  East  St.  Louis,  222  111.  516,  78  N.  E.  815,  holding 
under  city  charter  requiring  concurrence  of  majority  of  city  council  to  pass 
ordinance,  a  mere  majority  of  those  present  not  sufficient. 

Cited  in  footnote  to  Schnmlbach  v.  Pseidel,  55  L.R.A.  922,  which  upholds 
election  of  officers  by  vote  of  majority  of  joint  session  of  both  branches  of  city 
council  although  majority  of  members  of  one  branch  did  not  vote. 

55  L.  R.  A.  616,  UNITED  STATES  CASUALTY  CO.  v.  BAGLEY,  129  Mich.  70, 

95  Am.  St.  Rep.  424,  87  N.  W.  1044.  ...-:, 

15  iiili  i   of  insurer  to  subrogation. 

Cited  in  Travelers'  Ins.  Co.  v.  Great  Lakes  Engineering  Works  Co.  36  L.R.A. 
(N.S.)  63,  107  C.  C.  A.  20,  184  Fed.  430,  holding  that  insurer  against  employ- 
er's liability  after  he  has  paid  loss  for  which  employer  is  liable,  may  enforce 
right  of  employer  against  one  primarily  liable  for  injury. 

55  L.  R.  A.  618,  LOVE  v.  PHALEN,  ]2S  Mich.  545,  87  N.  W.  785. 
Municipal  police  povrer. 

Followed  in  Re  Cox,  129  Mich.  636,  89  N.  W.  440,  sustaining  validity  of 
ordinance  prohibiting  making  of  public  address  in  public  place  without  license 
from  mayor. 

Cited  in  Fischer  v.  St.  Louis,  194  U.  S.  370,  48  L.  ed.  1023,  24  Sup.  Ct.  Rep. 
673,  sustaining  validity  of  ordinance  prohibiting  erection  of  cow  stable  within 
city  limits  without  permission  from  council;  Churchill  v.  Detroit,  153  Mich.  95, 
116  N.  W.  558,  upholding  power  of  council  to  limit  territory  in  which  liquor  can 
be  sold. 

Cited  in  footnote  to  Fitts  v.  Atlanta,  67  L.R.A.  803,  which  upholds  ordinance 
making  it  unlawful  to  hold  public  meetings  in  city  streets  without  consent  of 
municipal  authorities. 

Cited  in  note  (25  L.R.A. (N.S.)  253)  on  validity  of  ordinances  as  to  street 
parades. 

55  L.   R.  A.  622,  GLEASON  v.  SMITH,  180  Mass.  6,  91  Am.  St.  Rep.  201,  61 

N.  E.  220. 
•Contributory    n«-ti  I  im-m-i-    of   children. 

Cited  in  Russo  v.  Charles  S.  Brown  Co.  198  Mass,  476,  84  N.  E.  840.  holding 
11  in*1  year  old  child  guilty  of  contributory  negligence  in  running  across  street 
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in  diagonal  direction  into  breast  of  horse  driven  on  right  hand  side  of  street; 
Colomb  v.  Portland  &  B.  Street  R.  Co.  100  Me.  420.  61  Atl.  898,  holding  ten  rem- 
old child  guilty  of  contributory  negligence  in  not  seeing  street  car  which  ran 
into  her  when  crossing  street. 

Cited  in  footnote  to  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  57  L.R.A. 
561,  which  holds  child  seven  and  two-thirds  years  old  not  negligent  as  matter  of 
law  in  playing  on  unfastened  turntable. 

55  L.  R.  A.  623,  BOSTON  &  A.  R.  CO.  v.  WORCESTER,  180  Mass.  71,  61  N.  E. 
806. 

55  L.  R.  A.  620,  HOWE  v.  HOWE,  179  Mass.  546,  61  X.  E.  225. 
When  Inheritance  tax  attaches. 

Cited  in  Gilbertson  v.  Ballard,  125  Iowa,  422,  101  X.  W.  108,  2  Ann.  Cas.  607. 
holding  property  passing  to  collateral  heirs  not  subject  to  inheritance  tax  where 
testator  died  prior  to  act's  passage. 

Cited  in  footnote  to  Re  Bell,  57  L.R.A.  540,  which  holds  void,  tax  on  all  re- 
mainders vesting  prior  to  certain  date  but  not  coining  into  possession  till  after 
passage  of  act. 

Cited  in  note  (127  Am.  St.  Rep.  1053)  on  retrospective  operation  of  inheritance 
tax  law. 

—  Interests    which    actually   pass. 

Cited  in  McCurdy  v.  McCurdy,  197  Mass.  250,  16  L.R.A.  (X.S.)  331,  83  N.  E. 
881,  14  Ann.  Cas.  859,  holding  that  the  rights  of  the  parties  as  to  succession  tax 
are  fixed  at  time  of  testator's  death  hence  only  his  equity  of  redemption  in 
mortgaged  property  passes  and  is  taxable. 

—  Contingent   interests. 

Cited  in  Fitzgerald  v.  Rhode  Island  Hospital  Trust  Co.  24  R.  I.  65,  52  Atl. 
814,  holding  that  only  the  life  interest  ''passes"  so  as  to  become  taxable  at  time 
of  testator's  death,  the  remainderman's  interest  being  at  that  time  merely  con- 
tingent; Vanderbilt  v.  Eidman,  196  U.  S.  497,  49  L.  ed.  569,  25  Sup.  Ct.  Rep. 
331.  holding  that  the  principal  of  a  legacy  left  in  trust  until  legatee  reaches  a 
certain  age,  is  not  "capable  of  immediate  enjoyment"  and  hence  not  taxable  under 
the  war  revenue  act  of  1898,  Dow  v.  Abbott,  197  Mass.  288,  84  N.  E.  96,  holding 
that  in  estimating  the  value  of  the  estate  for  purposes  of  imposing  succession 
tax  the  remainderman's  interest  should  be  deducted. 

Cited  in  footnote  to  People  v.  McCormick.  64  L.R.A.  775,  which  holds  that  a 
present  succession  tax  cannot  be  assessed  upon  a  remainder  when  it  cannot  be 
determined  who  will  ultimately  be  entitled  thereto. 

Cited  in  note   (127  Am.  St.  Rep.  1082)   on  future  contingent  estates. 
Property  subject  to  inheritance  taxation. 

Cited  in  notes  (33  L.R.A. (N.S.)  249)   on  inheritance  or  succession  tax  on  prop- 
erty covered  by  power  of  appointment;   (127  Am.  St.  Rep.  1059)  on  property  and 
transfers  subject  to  inheritance  taxation. 
Limitation    of   action    for    inheritance    tax. 

Cited  in  Bradford  v.  Storey,  189  Mass.  105,  75  X.  E.  256.  on  whether  general 
statute  of  limitations  applies  to  action  to  recover  inheritance  tax. 
Xaturc  of  tax   lien. 

Cited  in  Boston  v.  Turner,  201  Mass.  193,  87  X.  E.  634,  on  nature  of  obligation 
created  bv  taxation. 
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55  L.  R.  A.  03 1,  GARST  v.  HALL  &  L.  CO.  179  Mass.  588,  01   X.  E.  219. 
Effect  of  contract  limiting:  resale  upon  remote   vendee. 

Cited  in  Bobbs-Merrill  Co.  v.  Straus,  15  L.R.A.(N.S.)  770,  77  C.  C.  A.  607,  147 
Fed  20.  Affirming  130  Fed.  185,  upholding  denial  of  injunction  at  instance  of  own- 
ers of  copyrighted  book  to  restrain  third  parties  from  selling  books  at  less  than 
price  noticed  on  frontispiece  by  publisher;  John  D.  Park  &  Sons  Co.  v.  Hartman, 
12  L.R.A.(X.S.)  145,  82  C.  C.  A.  158,  153  Fed.  39,  which  holds  equity  will  not 
restrain  purchase  by  third  party  from  dealer  of  medicine  made  by  secret  formula 
and  sold  by  manufacturer  to  dealers  under  contracts- limiting  retail  price;  Sperry 
&  II.  Co.  v.  Hartzberg,  09  X.  J.  Eq.  279,  GO  Atl.  308,  denying  injunction  at  in- 
stance of  trading  stamp  company  to  restrain  use  of  trading  stamps  by  merchants 
not  customer  of  company  in  different  manner  than  by  contract  with  regular  cus- 
tomers; Garst  v.  Wissler,  21  Pa.  Super.  Ct.  530,  Affirming  11  Pa.  Dist.  Rep. 
115,  27  Pa.  Co.  Ct.  122,  holding  that  a  notice  on  a  box  of  pills  retaining  title  in 
the  manufacture  and  making  any  party  liable  in  the  sum  of  twenty-five  dollars  for 
selling  same  at  less  than  the  stated  price,  is  unreasonable  and  unenforceable;  Dr. 
Miles  Medical  Co.  v.  Platt,  142  Fed.  Oil,  holding  that  a  person  may  be  enjoined 
from  in  any  way  procuring  a  violation  of  a  contract  between  a  wholesale  drug 
dealer  and  retailers,  fixing  the  price  to  be  charged  for  the  preparations  of  such 
wholesaler;  Dr.  Miles  Medical  Co.  v.  May  Drug  Co.  30  Pittsb.  L.  J.  N.  S.  251, 
holding  that  contract  with  retailers  to  sell  at  certain  price  goods  manufactured 
under  secret  process  is  not  in  restraint  of  trade;  W.  II.  Hill  Co.  v.  Gray,  103 
Mich.  23,  30  L.R.A.(X.S.)  334,  127  N.  W.  803,  holding  that  system  of  contracts 
by  which  manufacturer  of  medicine  under  secret  formula,  which  he  puts  upon 
market  under  tradename,  undertakes  to  control  retail  price  by  fixing  price  at 
which  it  shall  be  sold  and  dealers  who  may  secure  it  is  void;  Dr.  Miles  Medical 
Co.  v.  John  D.  Park  &  Son  Co.  220  U.  S.  405,  55  L.  ed.  518,  31  Sup.  Ct.  Rep.  370, 
holding  that  manufacturer  of  unpatented  article  cannot  by  rule  or  notice,  in  ab- 
sence of  statutory  right  fix  prices  for  future  sales. 

Cited  in  note  (12  L.R.A.  (N.S.)  130)  on  manufacturer's  right  to  protection 
against  third  parties'  interference  with  system  of  controlling  retail  price. 

Distinguished  in  Hartman  v.  John  D.  Park  &  Sons  Co.  145  Fed.  387;  Wells  & 
R.  Co.  v.  Abraham,  146  Fed.  195;  Garst  v.  Charles,  187  Mass.  150,  72  N.  E.  839,— 
upholding  injunction  at  instance  of  owner  of  medicine  made  by  secret  formula 
restraining  third  party  from  conspiring  with  party  under  contract  with  owner  to 
induce  him  to  sell  at-4fss  than  contract  price;  New  Jersey  Patent  Co.  v.  Schaeffer, 
144  Fed.  438,  holding  injunction  will  issue  at  instance  of  patentee  to  restrain 
sale  of  patented  article  by  unauthorised  dealer  and  at  less  than  minimum  price 
contrary  to  terms  of  restrictions  imposed  by  patentee;  Grogan  v.  Chaffee,  156 
Cal.  GIG,  27  L.R.A.  (X.S.)  402,  105  Pac.  745,  upholding  validity  of  contract  as 
between  original  parties  when  price  on  resale  when  article  sold  not  monopolized. 
Allegation*  of  fraud. 

Cited  in  Peters  v.  Equitable  Life  Assur.  Soc.  200  Mass.  587,  86  N.  E.  885, 
holding  specific  allegations  of  fraud  and  misappropriation  in  bill  by  policyholder 
against  insurance  company  for  accounting,  sufficient  to  require  answer;  Fetrault 
v.  Fournier,  187  Mass.  62,  72  N.  E.  351,  holding  by  analogy  general  allegation 
that  plaintiffs  were  delayed  in  bringing  action  by  negligence  of  their  attorney, 
not  sufficient  excuse  for  delay  of  ten  years  by  heirs  at  law  of  mortgagor  in 
bringing  action  to  redeem  from  foreclosure. 
Public  policy. 

Cited  in  United  Shoe  Machinery  Co.  v.  Brunei,  Rap.  Jud.  Quebec,  27  C.  S.  217, 
on  public  policy  as  a  proper  basis  for  judicial  action. 
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55  L.  R.  A.  640,  SPELMAX  v.  GOLD  COIN  MIX.  &  MILL  CO.  26  Mont.  76,  91 

Am.  St.  Rep.  402,  66  Pac.  597. 
Authority   of   corporation   officer   to   secure   medical   attention    for   injured 

employee. 

Cited  in  Wcinsberg  v.  St.  Louis  Cordage  Co.  135  Mo.  App.  563,  116  S.  W.  461, 
holding  president  of  manufacturing  corporation  has  authority  to  employ  phy- 
sician to  attend  servant  injured  in  course  of  his  employment. 

Cited  in  note  (4  L.R.A.(X.S.)  62)  on  power  of  corporate  agent  to  provide  medi- 
cal assistance  for  servant. 

Distinguished  in  Evans  v.  Marion  Min.  Co.  100  Mo.  App.  673,  75  S.  W.  178, 
holding  president  of  mining  company  has  authority  to  employ  physician   to  at- 
tend miner  injured  by  company's  negligence. 
Ratification. 

Cited  in  Cushman  v.  Cloverland  Coal  &  Min.  Co.  170  Ind.  408,  16  L.R.A.  (N.S.) 
1081,  127  Am.  St.  Rep.  391,  84  X.  E.  759,  holding  general  manager  of  coal  mine 
not  authorized  to  make  such  contract  in  first  instance  is  without  authority  to 
ratify  act  of  mine  superintendent  in  employing  physician  to  attend  injured 
miner. 
Duty  to  provide  medical  assistance  for  servant. 

Cited  in  note  (4  LR.A. (X.S.)  53,  55)  on  duty  to  provide  medical  assistance  for 
servant. 

55  L.  R.  A.  644,  STATE  EX  REL.  ROBERT  MITCHELL  FURNITURE  CO.  v. 

TOOLE,  26  Mont.  22,  91  Am.  St.  Rep.  386,  66  Pac.  496. 
Necessity   for  advertisement  for  bids  for  public  work. 

Distinguished  in  Dillingham  v.  Spartanburg,  75  S.  C.  555,  8  L.R.A. (N.S.)   416, 
117  Am.   St.  Rep.   917,   56   S.  E.   381,   9   Ann.   Cas.   829,   holding   in   absence   of 
statute  requiring  advertisement  for  bids  failure  to  do  so  does  not  render  con- 
tract let  void. 
Arbitrary  restrictions  on  bids. 

Cited  in  People  ex  rel.  John  Single  Paper  Co.  v.  Edgcomb,  112  App.  Div.  606. 
98  N.  Y.  Supp.  965,  holding  mandamus  will  issue  to  compel  supervisors  to  accept 
bond  of  bidder  not  complying  with  requirement  to  use  union  label;  Miller  v. 
Des  Moines,  143  Iowa,  423,  23  L.R.A.(N.S.)  822,  122  X.  W.  226,  denying  validity 
of  contract  arbitrarily  awarded  by  city  council  to  bidder  employing  union  labor; 
State  ex  rel.  Henderson  v.  State  Prison  Comrs.  37  Mont.  388,  96  Pac.  736.  de- 
nying right  of  prison  commissioners  to  impose  as  condition  of  contract  for  care 
of  inmates  that  bidders  furnish  fund  to  state  for  care  of  penitentiary. 

Cited  in  notes   (2  L.R.A.(X.S.)   292)   on  validity  of  contract  to  employ  union 
labor  only;    (23  L.R.A.(X.S.)   816)  on  right  of  municipality  or  other  public  body 
to  discriminate  in  favor  of  organized  labor;   (38  L.R.A. (X.S.)   655,  660,  662,  665) 
on  discretion  in  choosing  between  bidder  for  public  contract. 
Maiitlit  m  IIH  to  compel  a  statutory  dnty. 

Cited  in  State  ex  rel.  Stuewe  v.  Hundson,  44  Mont.  436,  120  Pac.  485,  holding 
that  mandamus  is  available  to  compel  board  of  county  commissioners  to  act  in 
awarding  public  contract,  where  fraud  has  entered  into  proceedings. 

Cited  in  note  (125  Am.  St.  Rep.  499)  on  duties,  performance  of  which  may  be 
compelled  by  mandamus. 

Distinguished  in  State  ex  rel.  Davis  v.  Mortensen,  69  Neb.  386.  95  X.  W.  831, 
5  Ann.  Cas.  291,  denying  mandamus  to  counsel  state  board  to  specifically  per- 
form a  contract  not  required  by  statute. 
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53  L.  E.  A.  650.  .MARSHALL  v.  POXTIAC,  O.  &  X.  R.  CO.  126  Mich.  45,  85  N. 

\V.  242. 
Liability  of  bailee  for   loss  of   bailment. 

Cited  in  Gerrish  v.  Muskegon  Sav.  Bank,  138  Mich.  50,  100  N.  W.  1000,  4  Ann. 
Caa.  1083,  denying  liability  of  bank   for  theft  of  valuables  left   with  it  by  one 
having  safety  deposit  box. 
Uahility   of  carrier  for  loan  of   baKg'**Kc   unaccompanied   by   passenger. 

Cited  in  Bradley  v.  Chicago  &  N.  R.  Co.  147  111.  App.  403,  denying  liability  of 
railroad  company  for  articles  stolen  from  trunk  on  baggage  car  of  one  not  a 
passenger:  Wood  v.  Maine  C.  R.  Co.  98  Me.  101,  99  Am.  St.  Rep.  339,  56  Atl. 
457,  denying  liability  of  railroad  for  theft  of  trunk  from  warehouse  where  owner 
did  not  accompany  same  on  train. 

Cited  in  notes.  (17  L.R.A.(X.S.)  1092)  on  duty  to  transport  baggage  on  same 
train  with  passenger;  (99  Am.  St.  Rep.  385)  on  liability  for  loss  of  baggage 
unaccompanied  by  passenger. 

Distinguished  in  Adger  v.  Blue  Ridge  R.  Co.  71  S.  C.  225,  110  Am.  St.  Rep. 
568,  50  S.  E.  783,  holding  carrier  liable  for  loss  of  baggage  of  one  informing 
ticket  agent  that  he  did  not  intend  to  become  passenger  and  citing  annotation 
also  on  this  point. 

Criticized  in  McKibbin  v.  Wisconsin,  100  Minn.  274,  8  L.R.A.  (NJS.)    490,  117 
Am.  St.  Rep.  689,  110  X.  W.   964,  holding  carrier  liable  for  burning  trunks   in 
warehouse  checked  by  one  intending  to  accompany  them  but  who  did  not  and  also 
citing  annotation  on  this  point. 
Termination  of  carrier'**  liability   for   Im  mi  ]«:;«•. 

Cited  in  note  (99  Am.  St.  Rep.  376)  on  termination  of  extraordinary  liability 
of  carrier  for  baggage. 

55  L.  R.  A.  658,  PATTERSON  v.  HEWITT,  11  N.  M.  1,  66  Pac.  552. 

Affirmed  on  appeal  in  195  U.  S.  309,  49  L.  ed.  214,  25  Sup.  Ct.  Rep.  35. 
Laches. 

Cited  in  Retsch  v.  Renehan,  16  N.  M.  555,  120  Pac.  897,  holding  that  defense  of 
laches  is  not  available  as  against  equitable  relief,  where  there  is  no  evidence  of 
change  of  position  of  parties;  Ferrell  v.  Lord,  43  Wash.  674,  86  Pac.  1060,  dis- 
missing for  laches  action  to  quiet  title  brought  by  children  fourteen  years 
after  death  of  mother  under  whom  they  claim,  thirteen  years  after  execution  of 
mortgage  by  father  and  seven  years  after  foreclosure  thereof  where  they  made  no 
claim  and  failed  to  pay  taxes. 

Cited  in  note  (5  L.R.A. (N.S.)  986)  on  laches  defeating  relief  after  repudiation 
of  express  trust. 

55  L.  R.  A.  67J,  MARTINEZ  v.  BERXHARD,  306  La.  368,  87  Am.  St.  Rep.  306, 
:w  So.  901. 

Iilabillty  of  owner   (or  Injuries  canned  by  animal. 

Cited  in  footnote  to  Crow  ley  v.  Gronell,  55  L.R.A.  876,  which  holds  owner  liable 
for  assault  by  dog,  due  to  known  playful  propensity. 

Cited  in  note  (24  L.R.A.(X.S.)  459,  460)  on  scienter  necessary  to  owner's  lia- 
bility for  injury  by  dog. 

Distinguished  in  Bentz  v.  Page,  115  La.  562,  39  So.  599,  which  holds  attack  by 
it  range  dog  raises  presumption  of  negligence  of  owner  unless  shown  animal  of 
kind  disposition. 
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i.i:ihilii>     for   aggra vnHoii    <»f    injuries   by    -\vaiit    of,    or    improper.    medical 
treatment. 

Cited  in  footnotes  to  Texas  &  V.  R,  Co.  v.  White,  62  L.R.A.  90.  which  denies 
liability  for  aggravation  of  personal  injuries  due  to  failure  to  obtain  needed 
medical  or  surgical  assistance;  Chicago  City  R.  Co.  v.  Saxby,  68  L.R.A.  164,  which 
sustains  right  of  injured  person  to  recover  for  tuberculosis  condition  of  knee 
resulting  from  injury  and  mistakes  in  treatment  notwithstanding  fact  that  tu- 
berculosis was  organic. 

55  L.  R.  A.  673,  NEWITALL  v.  HATCH,  134  Cal.  269,  66  Pac.  266. 

I, i<-ii    of  mortgagee  and   pledgee   after  running   of   statute   on   debt. 

Cited  in  Willctte  v.  Gifford,  46  Ind.  App.  190,  92  N.  E.  186,  holding  that  mort- 
gage given  to  secure  indebtedness  which  was  subsequently  reduced  to  judgment, 
such  judgment  being  kept  alive  by  renewals  is  not  barred  by  statute  of  limi- 
tations. 

Cited  in  note  (95  Am.  St.  Rep.  670)  on  effect  on  mortgage  of  bar  of  statute  of 
limitations  as  to  debt. 

Distinguished  in  Commercial  Sav.  Bank  v.  Hornberger,  140  Cal.  19,  73  Pac.  625, 
holding  pledgee  of  insurance  policy  may  retain  same  until  debt  paid  even  though 
debt  barred  by  limitations. 
Judgment   aft   liar    to    subaequeiit   action. 

Cited  in  Tokekowa  v.  Hole,  17  Cal.  App.  656,  121  Pac.  296.  holding  that  where 
different  contract  was  set  up  in  subsequent  suit  for  specific  performance  from 
that  pleaded  in  prior  bill,  judgment  in  prior  suit  was  not  conclusive;  Flood  v. 
Templetou,  152  Cal.  158,  13  L.R.A. (X.S.)  585,  92  Pac.  78,  holding  judgment 
rendered  on  sustaining  demurrer  to  former  complaint  no  bar  to  action  based  upon 
fraud  in  manner  of  procuring  such  judgment. 
\  «-<-«-.ssi  (  \  of  pleading'  entoppel. 

Cited  in  Blakemorc  v.  Johnson,  24  Okla.  550,  103  Pac.  554.  holding  that  es- 
toppel in  pais,  if  relied  upon  as  defense  in  equity,  must  be  pleaded;  Harper  v. 
Hill,  159  Cal.  260,  113  Pac.  162,  holding  that  in  action  to  recover  possession  of 
mining  claim,  defense  of  estoppel  in  pais  must  be  specially  pleaded  and  facts 
stated;  Frit/,  v.  Mills,  12  Cal.  App.  117,  106  Pac.  725,  holding  estoppel  of  owner 
to  deny  contract  to  sell  land  must  be  pleaded  in  action  to  enforce  same;  Nolan 
v.  Fidelity  &  Deposit  Co.  2  Cal.  App.  4,  82  Pac.  1119,  which  holds  sureties  in 
action  on  stay  bond  cannot  claim  obligee  estopped  from  enforcing  same  without 
specially  pleading  estoppel;  Di  Nola  v.  Allison,  143  Cal.  115,  65  L.R.A.  424,  101 
Am.  St.  Rep.  84,  76  Pac.  976,  holding  question  of  estoppel  of  purchaser  to  question 
sale  of  mortgaged  property  made  pending  appeal  not  determinate  on  appeal 
where  not  specifically  pleaded. 

'55  L.  R.  A.  692,  GOODYEAR  SHOE  MACHINERY  CO.  v.  JACKSON,  50  C.  C.  A. 

159,  112  Fed.  146. 
Ilepnir  or  replacement  act  an  infringement  of  patent   on   trademark. 

Cited  in  National  Malleable  Casting  Co.  v.  American  Steel  Foundries,  182  Fed. 
(540,  holding  that  right  of  purchaser  of  patented  device  to  repair  extends  to  re- 
placing of  part  which  has  become  defective  unless  such  part  has  been  separately 
patented;  Commercial  Acetylene  Co.  v.  Autolux  Co.  181  Fed.  392,  holding  that 
one  who  recharges  patented  acetylene  gas  tank  is  infringer  if  done  with  notice  of 
limited  license  for  use  of  same;  O'Rourke  Engineering  Constr.  Co.  v.  McMullen, 
88  C.  C.  A.  115,  160  Fed.  935;  O'Rourke  Engineering  Constr.  Co.  v.  McMullen, 
150  Fed.  343, — which  holds  replacement  by  user  of  patented  article  of  incidental 
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parts  subject  to  great  wear  does  not  constitute  infringement;  Atty.  Gen.  ex  rel. 
Gibson  v.  Montcalm  County,  141  Mich.  600,  104  N.  W.  792.  on  what  repairs 
of  machine  constitute  infringement  of  patent;  General  Electric  Co.  y.  Re-New 
Lamp  Co.  121  Fed.  166,  holding  reconstructed  burned-out  electric  lamps  not  en- 
titled to  be  resold  under  trademark  of  maker;  Morrin  v.  Robert  White  Engineer- 
ing Works,  138  Fed.  79,  which  holds  refitting  of  generating  tubes  in  patented 
steam  generator,  constituted  infringement  of  patent;  National  Phonograph  Co.  v. 
Fletcher,  117  Fed.  154,  which  holds  reconstruction  of  patented  device  by  substitu- 
tion of  new  parts  and  changing  of  others  constitutes  infringement  of  patent;  Leeds 
&  C.  Co.  v.  Victor  Talking  Mach.  Co.  213  U.  S.  332,  53  L.  ed.  819,  29  Sup.  Ct.  Rep. 
503,  which  holds  sale  of  unpatented  discs  specially  adapted  to  patented  phonograph 
in  connection  therewith,  constitutes  infringement  of  patent. 
Contributory  infringement. 

Cited  in  Kreplik  v.  Couch  Patents  Co.  Ill  C.  C.  A.  381,  190  Fed.  568,  holding 
that  sale  by  defendant  of  equal  number  of  larger  and  smaller  sections,  uncon- 
nected but  adopted  and  intended  to  be  combined  into  infringing  structure,  con- 
stituted direct  infringement  of  patent;  Cortelyou  v.  Charles  Eneu  Johnson  & 
Co.  138  Fed.  118.  holding  one  inducing  licensee  of  rotary  meostyle  sold  under 
restriction  not  to  use  other  than  licensor's  ink  to  violate  such  restriction,  charge- 
able with  contributory  infringement;  Wagner  Typewriter  Co.  v*  F.  S.  Webster 
Co.  144  Fed.  412,  holding  manufacturer  of  typewriter  ribbon  selling  spool  in  .con- 
nection therewith  adapted  to  fit  certain  typewriter  not  chargeable  with  con- 
tributory infringement  of  patent  of  ribbon  in  which  similar  spool  is  used. 

Cited   in  note    (23   L.R.A.(N.S.)    1029)    on   manufacture   and   sale   of   essential 
unpatented  part  as  infringement  of  combination  patent. 
WImt   constitutes  "repairs." 

Cited  in  American  Bonding  Co.  v.  Ottumwa.  70  C.  C.  A.  270.  137  Fed..  579, 
holding  relaying  of  entire  surface  of  asphaltum  coating  because  of  poor  material 
used  constituted  "repair  work"  within  meaning  of  contract  to  keep  street  in. 
repair. 

55   L.  R.  A.  (i!>7,   DECKER  v.  DECKER,   193  111.  285.  86  Am.  St.   Rep.  325,  "61 

N.  E.  1108. 
V  <l  ii  I  ««T>    of  complainant  as  defense  to  action  for  divorce. 

Cited  in  Hawkins  v.  Hawkins,  193  N.  Y.  411,  19  L.R.A. (N.S.)  470,  127  Am,  gt, 
Rep.  979,  86  N.  E.  468,  15  Ann.  Cas.  371,  holding  adultery  of  wife  good  defense 
to  action  by  her  for  separation  and  support  even  though  in  prior  action  by 
husband  she  had  proved  his  adultery;  Zimmerman  v.  Zimmerman,  242  111.  558, 
90  N.  E.  192,  holding  proof  of  adultei-y  of  complainant  justifies  dismissal  of  ac- 
tion for  divorce  for  cruelty  and  granting  defendant  divorce  on  cross-bill. 

55  L.  R.  A.  701,  GANNON  v.  PETERSON,  193  111.  372,  62  N.  E.  210. 
Enjoining:  waste  at  instance  of  remainderman. 

Cited  in  Dees  v.  Cheuvronts,  240  111.  491,  88  N.  E.  101J,  holding  injunction  will 
not  issue  at  instance  of  persons  having  mere  possibility  of  reverter,  to  restrain, 
drilling  for  oil. 

Distinguished  in  Ohio  Oil  Co.  v.  Daughetee,  240  111.  368,  36  L.R.A.(N.S.)  1111, 
88  N.  E.  813,  which  holds  injunction  will  issue  at  instance  of  contingent  remain- 
derman enjoining  opening  of  new  oil  fields  by  life  tenant;  Ohio  Oil  Co.  v. 
Daugheloe,  240  111.  368,  36  L.R.A.fN.S.)  1111,  88  X.  E.  818.  holding  that  open- 
ing of  oil  wells  in  interest  of  life  tenant  is  waste  against  remainderman. 
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Creation   of   determinaltle   fee. 

Cited  in  Askiiis  v.  Merritt,  254  111.  95,  98  N.  E.  256,  holding  that  where  land  is 
devised  to  three  named  grandchildren  with  provision  that  should  any  of  them 
die  and  leave  no  child  then  that  one's  share  shall  go  to  remaining  one's  estate 
is  base  or  determinable  fee,  and  devisees  take  no  present  estate;  Matlock  v. 
Lock,  38  Ind.  App.  301,  73  N.  E.  171,  holding  devise  of  land  in  fee  to  grand- 
child in  case  he  pays  taxes,  repairs  and  does  not  encumber  or  sell  until  forty 
years  old,  creates  determinable  fee;  Fifer  v.  Allen,  228  111.  516,  81  N.  E.  1105, 
holding  devise  to  person  in  fee  simple  but  in  case  of  his  death  without  issue  to 
another  in  fee,  creates  determinahlo  fee  in  first  taker  if  he  survives  testator ; 
Becker  v.  Becker.  206  111.  56,  69  N.  E.  49,  which  holds  devise  in  fee  simple  to 
testator's  widow  providing  that  if  she  remarry  she  gets  only  one-third,  passes 
to  her  a  determinable  fee  and  not  a  life  estate;  Johnson  v.  Buck,  220  111.  235,  77 
N.  E.  163,  upholding  validity  of  limitation  over  after  devise  of  estate  in  fee 
simple  provided  devisee  dies  before  reaching  twenty-five  without  leaving  issue. 
Use  of  words  "heirs*'  and  "children"  interchangeably  In  will. 

Approved  in  Stisser  v.  Stisser,  235  111.  211-.  85  N.  E.  240,  holding  when  words, 
"heirs,"  "issue"  and  "children"  are  used  interchangeably,  court  will  construe  them 
in  like  manner  to  carry  out  testator's  intention. 

Cited  in  Dunshee  v.  Dunshee,  251  111.  414,  96  N.  E.  298,  holding  that  where 
specific  devise  to  surviving  heirs  of  mother  names  surviving  children,  subsequent 
residuary  devise  to  "surviving  heirs"  of  same  brother  will  be  deemed  to  mean 
surviving  children. 
Contingency  of  death  without  issue. 

Cited  in  Williams  v.  Elliott,  246  111.  552,  138  Am.  St.  Rep.  254,  92  N.  E.  960, 
holding  that  contingency  of  death  of  final  devisee  without  issue  is  valid  one. 

•Cited  in  note  (37  L.R.A.  (N.S.)  170)  as  to  whether  contingency  of  death  without 
issue,  children,  etc.,  imports  their  survival  of  first  taker. 
Expectancy  as  subject-matter  for  adjudication  by  courts. 

Cited  in  Cummings  v.  Lohr,  246  111.  581,  92  N.  E.  970,  nolding  that  courts 
will  not  entertain  bill  to  specifically  enforce  contract  to  convey  mere  expect- 
ancy until  happening  of  contingency  which  brings  expectant  interest  into  exist- 


55  L.  R.  A.  706,  RPHD  v.  MIX,  63  Kan.  745,  66  Pac.  1021. 
When   specific  performance   lies. 

Cited  in  Golden  v.  Claudell,  85  Kan.  472,  118  Pac.  77,  holding  that  upon 
•consideration  of  various  elements  and  all  circumstances  affecting  equities  of 
•ease,  specific  performance  of  contract  may  be  decreed  or  denied  in  exercise  of 
sound  judicial  discretion;  Shoop  v.  Burnside,  78  Kan.  876,  98  Pac.  202,  holding 
specific  performance  of  contract  procured  by  undue  advantage  of  one  party 
will  not  be  enforced. 

Cited  in  note    (128  Am.  St.  Rep.   385)    on  refusal  of  specific  performance  of 
valid  contract  for  other  reason  than  that  property  is  of  a  particular  class. 
Rescission    of   contract    in    equity. 

Cited  in  Mortimer  v.  Hannah,  82  Miss.  651,  35  So.  159,  holding  contract  for 
care  of  land  providing  for  improvement  of .  certain  amount  every  year  will  not 
be  rescinded  for  mere  failure  to  improve  the  amount  agreed  on. 

Cited  in  footnote  to  Forge  Co.  v.  Leonard,  57  L.R.A.  225,  which  sustains 
seller's  right  to  rescind  for  purchaser's  demand  for  additional  deliveries  before 
remitting  for  articles  delivered. 
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Cited  in  note  (21  L.R.A.  (N.S.)  692)  on  right  to  rescind  or  abandon  because 
of  failure  or  inability  or  other  party  to  perform  within  time  designated,  where 
time  not  of  essence  of  contract. 

55  L.  R.  A.  710,  MITCHELL-TRANTER  CO.  v.  EHMKT,  23  Ky.  L.  Rep.  1788,  65 

S.  W.  835. 
Unauthorized    direction    of    servant. 

Approved  in  Southern  R.  Co.  v.  Pope,  133  Ky.  842,  119   S.  W.  237,   19  Ann. 
Cas.    376,    holding    railroad    company    not    liable    for    death    of    cinder-pit    man 
falsely   told    by   fellow   servant    that    foreman    had    directed   him   to    do   certain 
work. 
Liability   for  Injury   to   employee  outside   place   of  duty. 

Cited  in  Wilson  v.  Chesapeake  &  O.  R.  Co.  130  Ky.  186,  113  S.  W.  101,  hold- 
ing that  employee  at  round  house  cannot  recover  for  injury  received  while  re- 
turning from  restaurant  not  on  railroad  property  by  stepping  into  pool  of 
hot  water  in  yards. 

55   L.  R.   A.   713,   FEWINGS  v.  MENDEXHALL,   S3  Minn.   237,  86  N.   W.   96, 

Later  appeal  in  88  Minn.  336,  60  L.R.A.  601,  97  Am.  St.  Rep.  519,  93  N. 
W.  127. 

Liability  of  carrier  for  injuries  to   passengers  by   strikers,   mob,   or   third, 
persons. 

Cited  in  footnotes  to  Savannah,  S.  &  W.  R.  Co.  v.  Boyle,  59  L.R.A.  104, 
which  denies  carrier's  liability  to  passenger  shot  by  negro  tramp  attempting  to 
escape  from  arrest  for  stealing  ride;  Flewings  v.  Mendenhall,  60  L.R.A.  601, 
which  denies  carrier's  liability  for  injury  to  passenger  struck  by  stone  thrown 
into  car  by  strike  sympathizer;  Penny  v.  Atlantic  Coastline  R.  Co.  63  L.R.A. 
497,  which  holds  carrier  bound  to  warn  passenger,  about  to  alight,  of  possible 
danger  from  altercation  with  another  passenger. 

Cited  in  note   in    (97   Am.   St.  Rep.  528,  531)    on   liability  of  carrier   for   in- 
juries from  strikers  or  mobs. 
Liability  of  master  for  assault  by  strikers. 

Cited  in  footnote  to  Foreman  v.  Taylor  Coal  Co.  57  L.R.A.  447,  which  denies 
master's  duty  to  protect  servant  from  criminal  violence  of  mob  of  strikers. 

55  L.  R.  A.  724,  LYONS  v.  ANDRY,  106  La.  356,  87  Am.  St.  Rep.  299,  31  So.  38. 
Circumstances  supporting;  homestead  exemption. 

•  Cited  in  Tlarrelson  v.  Webb,  124  La.  1013,  134  Am.  St.  Rep.  529,  50  So.  833, 
holding  marriage  of  widow  to  impecunious  man  does  not  destroy  her  rights  in 
homestead  or  her  children's;  Garner  v.  Freeman,  118  La.  189,  118  Am.  St. 
Rep.  361,  42  So.  767,  holding  husband  living  apart  from  wife  and  minor  children 
at  date  of  seizure  entitled  to  homestead  exemption  even  though  they  support  them- 
selves; Bank  of  Jeanerette  v.  Stansbury,  110  La.  306,  34  So.  452,  holding  under 
statute  debtor  claiming  homestead  exemption  as  against  enforcement  of  mort- 
gage must  show  it  was  his  residence  at  time  mortgage  attached  and  when  sought 
to  be  enforced;  Ilollins  v.  Cropper,  115  La.  989,  40  So.  378,  which  holds  house 
owned  by  debtor  and  rented  out  to  tenant  with  whom  he  roomed  temporarily, 
not  homestead. 

Cited  in  footnote  to  Cross  v.  Benson,  64  L.R.A.  560,  which  holds  wife  the 
family  of  the  owner  within  meaning  of  the  homestead  laws,  where  husband 
and  wife  occupy  land  belonging  to  him  as  a  homestead. 
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Cited  in  note  (4  L.R.A. (X.S.)  376)  on  what  constitutes  a  "family"  under  home- 
stead and  exemption  laws. 

Distinguished  in  Bank  of  Jeanerette  v.  Stansbury,  ]10  La.  304,  34  So.  452,  hold- 
ing mortgage  of  undivided  interest  of  property  not  defeated  by  subsequent  par- 
•Mtion  in  kind. 
"Occupy." 

Cited  in  Andrus  v.  Davis,  99  Tex.  305,  89  S.  W.  772  (dissenting  opinion),  on 
meaning  of  word  "occupy"  when  used  in  reference  to  land. 

Cited  in  footnote  to  Ware   v.  Hall.   67  L.R.A.   313,  which   holds   mere   raising 
of  a  few  vegetables  on  a  vacant  lot  not  such  occupancy  as  entitles  insolvent  to 
hold  the  land  indefinitely  as  a  homestead. 
Abandonment  of  homestead. 

Cited  in  St.  Mary  Bank  &  Trust  Co.  v.  Daigle.  128  La.  762,  55  So.  345,  holding 
that  question  of  abandonment  of  homestead  rights  is  largely  question  of  in- 
tention to  be  determined  from  all  circumstances. 

Cited  in  notes  (102  Am.  St.  Rep.  400)  on  abandonment  of  homestead;  (135 
Am.  St.  Rep.  893)  on  necessity  for  abandonment  to  be  voluntary. 

55  L.  R.  A.  727,  MURPHY  v.  DELANO,  95  Me.  229,  49  Atl.  1053. 
Spendthrift  trusts. 

Cited  in  footnote  to  Ilutchinson  v.  Maxwell,  57  L.R.A.  384.  which  denies  power 
to  create  equitable  life  estate  free  from  debts  of  beneficiary. 

55  L.  R.  A.  730,  S  ALLEY  v.  TERRILL,  95  Me.  553,  85  Am.  St.  Rep.  433,  50  Atl. 

896. 
I, lability    to    boua     tide    purchaser    of    stolen     or    undelivered     negotiable 

paper. 

Cited  in  notes  (3  L.R.A.(X.S.)  213)  on  liability  to  bona  fide  purchaser  for  per- 
mitting undelivered  note  to  get  into  circulation;  (19  L.R.A.(N.S.)  110)  on  rights 
of  owner  of  undelivered  negotiable  paper,  payable  to  bearer,  or  indorsed  in  blank, 
as  against  bona  fide  purchaser  from  one  unlawfully  in  possession;  (103  Am.  St. 
Rep.  984)  on  title  acquired  by  bona  fide  purchaser  of  stolen  negotiable  securities; 
(125  Am.  St.  Rep.  812)  on  validity  of  stolen  bonds,  coupons,  and  other  ne- 
gotiable instruments  in  hands  of  bona  fide  holder. 

Distinguished  in  Ehrlicli  v.  Jennings,  78  S.  C.  274,  125  Am.  St.  Rep.  795,  58 
S-  E.  922,  13  Ann.  Cas.  11G6,  holding  state  liable  for  bonds  in  hands  of  bona  fide 
purchaser  surrendered  for  cancelation  but  stolen  and  put  in  circulation  by  thief. 

55  L.  R.  A.  732,  COFFIN  v.  BROWN,  94  Md.  190,  89  Am.  St.  Rep.  422,  50  Atf. 

567. 
Justification  of  libel. 

Cited  in  Robinson  v.  State,  108  Md.  652,  71  Atl.  433,  holding  evidence  that 
person  libeled  had  previously  spoken  abusively  of  defendant  in  public,  inadmis- 
sible to  show  justification  of  libel. 

Cited  in  notes  (31  L.R.A. (X.S.)  134,  144)  on  truth  as  defense  to  civil  action  for 
defamation;    (91  Am.  St.  Rep.  294)   on  justification  in  slander  and  libel. 
Privileged    statements. 

Cited  in  Brinsfield  v.  Howeth,  107  Md.  287,  24  L.R.A. (X.S.)  592,  68  Atl.  566, 
holding  statement  by  candidate  for  school  commissioner  that  other  candidate  had 
appointed  "fast"  girls  as  school  teachers,  not  privileged. 

Cited  in  footnote  to   Star  Pub.   Co.  v.  Donahoe,   65   L.R.A.   980,   which   holds 
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newspaper  publication  charging  candidate  for  office  with  a  criminal  offense,  not 
privileged. 

Cited  in  notes   ('25  L.H.A.fX.S.)   4,17)   on  privilege  attaching  to  proceedings  for 
impeachment  or  removal  of  public  officers;    (104  Am.  St.  Rep.  134,  136)   on  what 
libelous  statements  are  privileged. 
Punitive    <i:i  m:i^i->. 

Cited  iii  Shockey  v.  McCauley,  101  Md.  462,  61  Atl.  583,  4  Ann.  Cas.  921,  hold- 
ing instruction  in  action  for  libel  that  if  jury  found  for  plaintiff  they  might 
award  punitive  damages,  proper  where  no  evidence  to  show  libel  honestly  made. 

Cited  in  note   (16  L.R.A.  (N.S.)   442)    on  necessity  of  actual  malice  to  justify 
exemplary  damages  for  tort. 
Statements   by   the  court  as  error. 

Cited  in  Cumberland  v.  Lottig,  95  Md.  49,  51  Atl.  841,  holding  expression  of 
opinion  of  fact  by  judge  in  instructing  jury,  reversible  error;  Rosenkovitz  v. 
United  R.  &  Electric  Co.  108  Md.  317,  70  Atl.  108,  holding  oral  instruction  given 
by  court  to  jury  inconsistent  with  written  instruction  and  calculated  to  mislead 
them,  constitutes  reversible  error;  United  R.  &  Electric  Co.  v.  Carneal,  110  Md. 
233,  72  Atl.  771,  which  holds  defendant  in  action  for  personal  injuries  cannot  com- 
plain of  slight  modification  of  prayer  by  court  originally  made  at  defendant's 
instance. 

55  L.  R.  A.  738,  McASKILL  v.  HANCOCK  TWP.  129  Mich.  74,  88  N.  W.  78. 
I ui proper  diversion   of   surface  water. 

Cited  in  Elliott  v.  Carter,  140  Mich.  305,  103  N.  W.  600,  holding  dismissal  of 
bill  for  injunction  to  restrain  deepening  of  ditch  causing  additional  water  to 
How  on  complainant's  land,  error. 

Cited  in  footnotes  to  Franklin  v.  Durgee,  58  L.R.A.  112,  which  denies  right 
to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its  injury; 
Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that  owner's  right  to  discharge 
surface  water  from  premises  does  not  permit  him  to  collect  it  in  volume  and  by 
means  of  artificial  channel  discharge  it  on  another's  land  contrary  to  natural 
course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains 
right  of  one  through  whose  lands  natural  water  course  flows  to  accumulate  sur- 
face waters  in  such  stream  as  against  lower  riparian  owner;  Ginter  v.  St.  Mark's 
Church,  69  L.R.A.  621,  which  holds  owners  of  improved  property  adjacent  to 
sewer  required  to  connect  gutters  and  spouts  on  buildings  therewith  as  against 
owners  of  premises  adjoining  alley  on  which  water  otherwise  falls. 
Liability  of  municipality. 

Cited  in  Grand  Rapids  &  I.  R.  Co.  v.  Morley,  166  Mich.  83,  131  N.  W.  135,  to 
the  point  that  city  has  no  more  right  to  obstruct  watercourse  to  prejudice  of 
adjoining  owner  than  has  any  individual. 

Cited  in  note  (61  L.R.A.  706)  on  duty  and  liability  of  municipality  with  respect 
to  drainage. 

55  L.  R.  A.  740,  REDELL  v.  MOORES,  63  Neb.  219,  93  Am.  St.  Rep.  431,  88 

N.  W.  243. 
State  control  of  municipal  officers. 

Cited  in  State  ex  rel.  Haberlan  v.  Love,  89  Neb.  153,  34  L.R.A.(N.S.)  611,  131 
N.  W.  196,  Ann.  Cas.  1912C,  542,  to  the  point  functions  of  firemen  and  policemen 
are  governmental  rather  than  proprietary;  State  ex  rel.  Gerry  v.  Edwards,  42 
Mont.  J44,  32  L.R.A.  (N.S.)  1080,  111  Pac.  734,  Ann.  Cas.  1912A,  10(53,  to  the 
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point  that  legislature  has  whole  legislative  power  of  state  without  any  implied 
exception  in  favor  of  local  self-government;  Denver  v.  Londoner,  33  Colo.  120, 
80  Pac.  117,  sustaining  statutory  provision  prescribing  in  detail  the  procedure 
of  the  board  of  public  works  of  Denver  in  ordering  and  assessing  local  improve- 
ments; Ex  parte  Corliss,  ]6  N.  D.  528,  114  N.  W.  962,  as  overruling  a  decision 
supporting  the  view  that  police  officers  are  not  state  officials. 

Cited  in  footnotes  to  State  ex  rel.  White  v.  Parker,  57  L.R.A.  244,  which 
denies  power  of  legislature  to  take  management  of  water  supply  system  from 
appointees  of  city;  Lexington  v.  Thompson,  57  L.R.A.  775,  which  denies  power  of 
legislature  to  fix  salaries  of  city  firemen;  People  ex  rel.  Metropolitan  Street  R. 
Co.  v.  State  Bd.  of  Tax  Comrs.  63  L.R.A.  884,  which  holds  right  of  local  self- 
government  not  violated  by  recognition  for  tax  purposes  of  distinct  property  in 
special  corporate  franchises  and  imposing  duty  of  assessing  tax  upon  state  offi- 
cers. 

Cited  in  notes   (1  L.R.A.(N.S.)   513)   on  right  of  local  self-government;   legis- 
lative regulation  of  municipal  officers;   (15  L.R.A. (N.S.)   577)   on  state  control  of 
municipal   fire  department. 
—  Appointing;   power. 

Cited  in  State  ex  rel.  Kennedy  v.  Broatch,  68  Neb.  689,  110  Am.  St.  Rep.  477, 
94  N.  W.  1016,  holding  that  the  legislature  has  power  to  confer  upon  the  governor 
authority  to  appoint  boards  of  fire  and  police  commissioners  in  cities  of  the 
metropolitan  class;  State  ex  rel.  Prout  v.  Nolan,  71  Neb.  138,  98  N.  W.  657,  as 
overruling  all  prior  decisions  holding  to  the  contrary;  State  ex  rel.  Thompson 
v.  Neble,  82  Neb.  269,  19  L.R.A. (N.S.)  583,  117  N.  W.  723,  as  overruling  a  prior 
decision  to  the  contrary:  State  ex  rel.  Wright  v.  Savage,  64  Neb.  703,  91  N.  W. 
557,  as  affirming  the  power  of  the  legislature  to  impose  upon  the  governor  the^ 
duty  of  appointing  the  board  of  fire  and  police  commissioners  of  Omaha;  Denver 
v.  Londoner,  33  Colo.  120,  80  Pac.  117,  sustaining  statute  vesting  in  governor 
power  to  appoint  municipal  board  of  public  works;  Wulf  v.  Kansas  City,  77 
Kan.  368,  94  Pac.  207,  as  rejecting  the  rule  that  municipalities  should  be  left 
free  to  select  local  boards  without  legislative  interference;  Davidson  v.  Hine, 
151  Mich.  308,  15  L.R.A. (N.S.)  G83,  123  Am.  St.  Rep.  267,  115  N.  W.  246,  14  Ann. 
Cas.  352  (dissenting  opinion),  on  legislative  power  to  regulate  the  appointment 
and  administration  of  local  executive  boards  through  the  medium  of  state 
agencies. 

Cited  in  footnotes  to  State  ex  rel.  Geake  v.  Fox,  56  L.R.A.  893,  which  holds 
void,  statute  authorizing  governor  to  appoint  for  city  board  having  control  of 
fire  department,  fire  alarms,  etc.;  Arnericus  v.  Perry,  57  L.R.A.  230,  which  sus- 
tains act  creating  board  of  police  commissioners,  naming  members  of  board  and 
setting  forth  their  powers  and  mode  of  choosing  successors. 
Extent  of  jndieinl  authority  in  construction  of  Mtatntcs. 

Cited  in  Brown  v.  Galveston,  97  Tex.  13,  75  S.  W.  488,  disapproving  the  doctrine 
that  courts  may  declare  legislation  invalid  as  violating  the  spirit  of  the  con- 
stitution or  as  contrary  to  principles  of  natural  justice;  Ex  parte  Lewis,  45 
Tex.  Crim.  Rep.  34,  —  L.R.A. (N.S.)  — ,  108  Am.  St.  Rep.  929,  73  S.  W.  811 
(dissenting  opinion),  as  overruling  a  case  holding  to  the  disapproved  doctrine. 
Judicial  notice  of  circumstances  surrounding;  enactment. 

Cited  in  Hartford  F.  Ins.  Co.  v.  State,  76  Ark.  309,  89  S.  W.  42,  holding  that 
in  construing  an  ambiguous  statute  the  court  must  take  judicial  cognizance  of 
the  "history  of  the  times;  "  State  ex  rel.  Coleman  v.  Kelly,  71  Kan.  821,  TO  L.R.A. 
456,  81  Pac.  450,  6  Ann.  Cas.  298,  holding  that  in  construing  an  ambiguous  statuto 
the  courts  will  judicially  notice  all  matters  of  common  knowledge  within  their 
jurisdiction  which  affected  the  enactment  of  the  statute  in  question. 
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Effect   of  invalid    provisions   in    statute. 

Cited  in  McDonald  v.  Doust,  11  Idaho,  37.  69  L.R.A.  229,  81  Pac.  60,  on  the 
total  invalidity  of  a  statute  containing  inseparable  invalid  provisions. 

55  L.  R.  A.  745,  FLOURNOY  v.  CHAMPION,  11  N.  M.  87,  66  Pac.  547. 

Later  phase  of  same  case  in  Champion  v.  Rice,  13  N.  M.  239,  82  Pac.  359. 
Kffect  of  previous  ruling   '•>    appellate  court. 

Cited  in  De  Palma  v.  Weinman,  15  N.  M.  80,  24  L.R.A.  (N.S.)  427,  103  Pac. 
782,  holding  previous  ruling  becomes  law  of  case  where  point  in  subsequent  ap- 
peal was  distinctly  made  on  previous  appeal;  Dye  v.  Crary,  13  N.  M.  448,  9 
L.R.A.(N.S.)  1138,  85  Pac.  1038,  holding  that  matters  of  law  determined  upon 
a  former  appeal  beqome  the  settled  law  of  the  case,  and  are  conclusive  upon  the 
court  and  litigants  in  a  second  appeal  and  cannot  be  reviewed. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Benz,  58  L.R.A.  691,  which  holds  de- 
cision on  reversal  and  remand  of  action  for  personal  injuries  removed  to  Federal 
court,  not  law  of  case  if  action  dismissed  and  new  one  begun. 
Wlio   may    intervene. 

Cited  in  Baca  v.  Anaya,  14  N.  M.  388,  94  Pac.  1017,  20  Ann.  Cas.  77,  holding 
that  parties  in  possession  of  land  claiming  under  Spanish  grant  made  in  1760, 
were  entitled  to  intervene  to  quiet  title  in  partition  suit,  between  cotenants  under 
Spanish  grant  made  in  1800. 

55  L.  R.  A.  751,  BOSWORTH  v.  ALLEN,  168  N.  Y.  157,  85  Am.  St.  Rep.  667,  61 

N.  E.  163. 
Joinder   of  actions. 

Cited  in  Pollitz  v.  Wabash  R.  Co.  142  App.  Div.  758,"  127  N.  Y.  Supp.  782, 
holding  that  there  is  no  misjoinder  of  causes  in  stockholder's  suit  attaching  va- 
lidity of  plan  of  exchange  of  new  securities  of  corporation  for  its  debenture 
bonds  as  they  arise  out  of  same  transaction  and  involve  single  issue  of  validity 
of  plan;  Young  v.  Equitable  Life  Assur.  Soc.  49  Misc.  352,  99  N.  Y.  Supp.  446, 
holding  there  is  not  a  misjoinder  where  stockholder  sues  directors  for  money 
due  corporation,  where  acts  of  some  of  the  directors  are  those  of  commission 
while  those  of  other  directors  are  of  omission;  Hoag  v.  Lehigh  Valley  R.  Co. 
55  Misc.  390,  105  N.  Y.  Supp.  200,  holding  there  is  a  misjoinder  of  action  for 
breach  of  contract  by  railroad  and  action  for  redress  for  wrongful  possession 
and  use  of  property;  Mutual  L.  Ins.  Co.  v.  Gillette,  119  App.  Div.  431,  104  N.  Y. 
Supp.  683,  holding  there  is  a  misjoinder  where  two  causes  are  set  out,  one  in 
equity  for  accounting  concerning  disposition  of  fund  alleged  in  control  of  de- 
fendant, and  action  for  damages  in  wrongful  audit  of  bills. 
Allegations  of  separate  causes  of  action. 

Cited  in  Mutual  L.  Ins.  Co.  v.  McCurdy,  118  App.  Div.  818,  103  N.  Y.  Supp. 
829,  holding  allegations  in  action  by  insurance  company  against  former  president 
of  wrongful  contributions  to  political  parties  at  various  times  constitute  single 
cause  of  action;  Mutual  L.  Ins.  Co.  v.  McCurdy,  118  App.  Div.  828,  103  N.  Y. 
Supp.  837,  holding  complaint  stated  single  cause  of  action,  in  action  by  insurance 
company  against  former  president  and  others,  alleging  wrongful  abstraction  of 
corporate  funds  under  conspiracy  for  employment  of  president's  son  at  exorbitant 
salary  under  unusual  agency. 
Relation  of  director.*  and  officers  to  corporation. 

Cited  in  People  ex  rel.  Manice  v.  Powell,  201  N.  Y.  201,  94  N.  E.  634,  holding 
that  director  of  corporation  does  not  stand  in  same  relation  to  corporate  body 
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which  private  agent  holds  toward  principal,  but  is  held  in  equity  as  trustee; 
Davenport  v.  Prentice,  126  App.  Div.  463,  110  X.  Y.  Supp.  1056..  holding  president 
of  bank  in  making  report  is  to  be  regarded  as  trustee. 

Cited  in  footnote  to  Boyd  v.  Mutual  Fire  Asso.  61  L.R.A.  918,  which  holds 
enforcement  of  liability  as  directors  not  prevented  by  bar  of  statute  of  limi- 
tations against  them  as  stockholders,  though  sued  in  both  capacities  in  same 
action. 

Director's  contracts  with  corporation. 

Cited  in  Re  Castle  Braid  Co.  145  Fed.  230,  holding  contract  of  purchase  by 
corporation  of  director's  interest  is  not  void  on  its  face  but  will  be  subject  to 
suspicion;  Giveen  v.  Cans.  91  App.  Div.  42,  86  X.  Y.  Supp.  450,  holding  valid  a 
contract  by  director,  who  received  salary  as  officer,  with  corporation,  all  the  stock 
of  which  except  that  owned  by  plaintiff  was  owned  by  another,  for  the  manu- 
facture and  sale  by  corporation  of  goods  the  invention  of  which  was  devised  by 
plaintiff. 

liability   for  mismanagement. 

Cited  in  Mabon  v.  Miller,  81  App.  Div.  18,  80  X.  Y.  Supp.  979,  holding  officers 
and  directors  may  be  held  to  account  for  wrongful  acts  in  dissipating,  mis- 
appropriating and  diverting  property  of  corporation,  by  allowing  judgment  by 
default  on  fictitious  claims  and  formation  of  new  company;  People  v.  Equitable 
L.  Assur.  Soc.  124  App.  Div.  733,  109  X.  Y.  Supp.  453,  holding  corporation  has 
right  of  action  in  equity  against  directors  for  breach  of  trust  in  management 
of  property  and  recovery  of  value  of  property  lost  and  incidental  damages; 
Hutchinson  v.  Stadler,  85  App.  Div.  436,  83  X.  Y.  Supp.  509,  holding  director 
subject  to  accounting  for  mismanagement  of  affairs;  Mutual  L.  Ins.  Co.  v.  Mc- 
Curdy,  118  App.  Div.  825,  103  N.  Y.  Supp.  840,  holding  accounting  may  be  had 
in  equity  by  insurance  company  against  former  president  for  unlawful  with- 
drawal and  disbursement  of  corporate  funds;  Moneuse  v.  Riley,  40  Misc.  119. 
81  N.  Y.  Supp.  325,  holding  accounting  and  injunction  may  be  had  for  wrongful 
refusal  to  allow  inspection  of  books  by  stockholder;  Craig  v.  James,  71  App.  Div. 
242,  75  X.  Y.  Supp.  813,  holding  receiver  may  bring  action  against  officers  for 
breach  of  trust,  negligence,  fraud,  misconduct  and  waste. 

Cited  in  notes  (4  L.R.A.  (X.S.)   280)  on  liability  of  bank  director  for  breach  of 
duty  as  such  when  he  acts  for  himself  or  for  third  person;    (4  L.R.A.(  X.S.j    600 1 
on  liability  of  directors  for  default  or  negligence  of  cashier. 
Liability    for  11  it  warranted    personal    profit. 

Cited  in  Pepper  v.  Addicks.  153  Fed.  406,  holding  president  who  is  director  and 
in  unquestioned  control  of  board  of  directors  can  be  held  to  accounting  where 
he  induces  board  to  carry  on  business  transactions  with  other  corporations  in 
which  he  is  interested  to  his  own  personal  advantage  and  profit;  Searles  v. 
Gebbie,  115  App.  Div.  782,  101  X.  Y.  Supp.  199,  on  right  to  restraining  order 
against  conspiracy  of  directors  for  personal  aggrandizement. 

Reasonableness    of   acts. 

Cited  in  Hirsch  v.  Jones,  191  X.  Y.  200,  83  X.  E.  786,  holding  it  was  question 
of  fact  whether  directors  acted  reasonably  in  raising  salary  of  one  of  its  mem- 
bers as  secretary,  it  appearing  that  before  change  in  directors  he  had  been 
promised  increase, -it  not  appearing  that  his  services  were  not  worth  increased 
salary,  the  company  being  properous. 
Liability  of  constructive  trustee. 

Cited  in  Lightfoot  v.  Davis,  198  X.  Y.  274,  29  L.R.A. (X.S.)  126,  91  X.  E.  582. 
19  Ann.  Cas.  747.  holding  constructive  trustee  may  be  compelled  to  account  in 
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same  manner  as  actual  trustee;  Clarke  v.  Gilmore.  149  App.  Div.  450,  133  X.  V. 
Supp.  1047,  holding  that  defendant  cannot  defeat  suit  to  compel  accounting  for 
corporate  stock  entrusted  to  him  for  sale  on  theory  that  suit  in  equity  did  not 
lie.  and  action  at  law  was  barred,  where  he  fraudulently  conceded  fact  of  sale 
beyond  period  of  limitations. 

55  L.  R.  A.  775,  ROBERT  v.  POWELL,  KiS  X.  Y.  411,  85  Am.  St.  Rep.  073,  61  X. 

E.  699. 
What    is    obstruction    to    higrhwnyg. 

Cited  in  Levy  v.  Elizabeth,  79  X.  J.  L.  458,  75  Atl.  312,  holding  that  general 
use  of  streets  and  improvement  in  interest  of  convenience,  comfort  and  taste  of 
public  is  matter  of  municipal  discretion,  unless  clear  invasion  of  private  rights; 
Bailey  v.  Bell  Teleph.  Co.  147  App.  Div.  226,  131  X.  Y.  Supp.  1000,  holding  tltat 
under  Transportation  Corporation  Law,  placing  of  pole  by  telephone  company 
24  feet  outside  traveled  part  of  rural  highway  24  feet  wide  is  not  negligence- 
or  illegal  interference  with  highway;  North  v.  New  Britain,  78  Conn.  149,  61 
Atl.  68,  holding  water  box,  used  as  part  of  city's  water  system,  consisting  of  iron 
pipe  four  inches  in  diameter  extending  above  the  surface  two  or  three  inches 
and  set  six  inches  from  the  cui4>  in  line  with  hydrants  and  hitching  posts  not 
negligent  obstruction;  Sautter  v.  Utica  City  Nat.  Bank,  45  Misc.  20,  90  N.  Y. 
Supp.  838,  holding  erection  of  stone  column  whose  base  extended  out  less  than, 
two  feet  not  a  nuisance  where  more  than  fifteen  feet  of  sidewalk  remained  un- 
obstructed; District  of  Columbia  v.  Duryee,  29  App.  D.  C.  334.  holding  it  for 
jury  whether  sidewalk  was  reasonably  safe  where  hitching  post,  of  extraordinary 
size,  had  been  bent  across  sidewalk;  Sautter  v.  Utica  City  Xat.  Bank,  119  App. 
Div.  904,  104  N".  Y.  Supp.  1139  (dissenting  opinion),  on  right  to  injunctive  relief 
from  erection  of  stone  columns  in  front  of  building  extending  onto  sidewalk: 
Hatfield  v.  Straus,  189  N.  Y.  227,  82  N.  E.  172  (dissenting  opinion),  on  right  of 
property  owner  to  injunctive  relief  for  obstructing  highway  in  front  of  premises. 

Cited  in  notes  (16  L.R.A.  (N.S.)   1038)  on  right  of  abutter  to  change  conditions 
in  surface  of  street  or  highway;    (20  L.R.A.(N.S.)   601,  617)   on  liability  of  mu- 
nicipality for  obstructions  in  streets;    (101  Am.  St.  Rep.  107)   on  use  of  road  for 
private  purposes  by  abutter. 
—  Steps  un<I  the  like. 

Cited  in  Richmond  v.  Lambert,  111  Va.  176,  28  L.R.A. (X.S.)  381,  68  S.  E.  276,. 
holding  step  4J  inches  high  and  10?.  inches  wide  close  up  to  a  building  in  front  of 
which  it  was  placed  and  used  as  means  of  access  not  an  unlawful  obstruction : 
Wolff  v.  District  of  Columbia,  196  U.  S.  156,  49  L.  ed.  428,  25  Sup.  Ct.  Rep.  198. 
]  Ann.  Cas.  967,  Affirming  69  L.R.A.  83,  21  App.  D.  C.  472,  holding  carriage 
step  at  edge  of  curb  not  unlawful  obstruction  so  as  to  render  city  liable  for 
injury  to  one  falling  over  it;  Nutter  v.  Pearl,  71  N..H.  248,  51  Atl.  897,  holding 
it  for  the  jury  whether  stepping  stone  twenty-eight  inches  long  fourteen  inches 
wide  and  ten  inches  high  in  grass  plot  between  sidewalk  and  highway  was  nui- 
sance. 

Cited  in  notes   (125  Am.  St.  Rep.  348;   31  L.R.A.(N.S.)   854,  855)   on  hitching 
posts  or  stepping  blocks  in  streets  as  unlawful  obstructions  or  nuisances. 
PlacitiK  step  as  ne«?lig-ence. 

Cited  in  Pitkin  v.  New  York  C.  &  II.  R.  R.  Co.  94  App.  Div.  34,  87  N.  Y.  Supp. 
906,  holding  railroad  not  liable  for  injury  to  one  who  in  broad  daylight  stumbles 
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over  stepping  box  on  platform,  used  by  railroad  to  assist  passengers  in  alighting 
from  train,  the  box  being  six  feet  long  three  feet  wide  and  six  inches  high. 

55  L.  R.  A.  777,  SHAYNE  v.  EVENING  POST  PUB.  CO.  168  N.  Y.  70,  85  Am.  St. 

Rep.  654,  61  N.  E.  115. 
Survival  of  actions  after  dissolution  of  corporation. 

Cited  in  Lindemann  v.  Rusk,  125  Wis.  232,  104  N.  W.  119.  holding  where  bank 
becomes  extinct  as  corporation  after  commencement  of  action'  and  before  judg- 
ment, suit  can  be  continued  and  prosecuted  to  judgment  in  name  and  rights  of 
parties  interested  in  corporate  estate;  Cunningham  v.  Glauber,  133  App.  Div. 
14,  117  N.  Y.  Supp.  866  (dissenting  opinion),  on  survival  of  action  for  personal 
injuries  against  voluntarily  dissolved  corporation. 

Cited   in   note    (32   L.R.A.(N.S.)    448)    on   abatement   of   action    by   or   against 
corporation  by  dissolution  or  expiration  of  charter. 
Corporate    rig'hts    and    liabilities    surviving-    dissolution. 

Cited  in  McAlhany  v.  Murray,  89  S.  C.  446,  35  L.R.A.(X.S.)  899,  71  S.  E.  1025, 
Ann.  Cas.  J913A,  1008,  holding  that  real  estate  conveyed  to  organization  in- 
corporated for  social  purposes,  does  not  revert  to  grantor  upon  dissolution  of  cor- 
poration; Richards  \.  Northwestern  Coal  &  Min.  Co.  221  Mo.  172,  119  S.  W. 
953,  holding  title  to  realty  does  not  revert  to  grantor  on  dissolution  of  corpo- 
ration. 

Cited  in  note  (69  L.R.A.  131,  141)  on  recovering  for  services  and  expenses  under 
running  contract  with  corporation  ended  by  its  insolvency  and  dissolution. 

55  L.  R.  A.  781,  GOODMAN  v.  ALEXANDER,  165  N.  Y.  289,  59  N.  E.  145. 
Sufficiency   of   complaint. 

Cited  in  Wallach  v.  Dryfoos,  140  App.  Div.  440,  125  N.  Y.  Supp.  305,  holding 
that  in  complaint  for  money  lent,  maturity  of  demand  is  sufficiently  alleged 
by  averment  that  at  testator's  death  and  ever  since,  there  has  been  due  and 
owing  from  defendant,  sum  sued  for. 

—  For  necessities   furnished. 

Cited  in  Gibbs  v.  Poplar  Bluff  Light  &  P.  Co.  142  Mo.  App.  25,  125  S.  W.  840, 
holding  complaint  sufficient  alleging  that  medical  services  were  rendered  infant 
though  it  does  not  allege  that  there  were  no  persons  upon  whom  law  placed  re- 
sponsibility therefor;  Murphy  v.  Holmes,  87  App.  Div.  367,  84  N.  Y.  Supp.  806, 
holding  complaint  alleging  that  board  and  tuition  were  furnished  infant  suffi- 
cient to  raise  issue  as  to  liability  for  things  actually  furnished;  Hatch  v.  Leonard, 
165  N.  Y.  437,  59  N.  E.  270,  31  N.  Y.  Civ.  Proc.  Rep.  376,  holding  complaint  in 
action  for  necessaries  furnished  wife  need  contain  only  counts  as  in  action  for 
debt,  for  goods  furnished. 

—  For    goods   sold    and    delivered. 

Cited  in  Worthington  v.  Worthington,  100  App.  Div.  337,  21  N.  Y.  Supp.  443, 
holding  under  code  a  complaint  good  alleging  that  plaintiff  at  special  instance 
and  request  of  defendant  delivered  certain  material  and  performed  certain  labor 
on  the  agreement  of  defendant  to  pay  price  and  value  thereof. 
Construction    of   term    "married    woman." 

Cited  in  Re  Wagner,  75  Misc. '424,  135  N.  Y.  Supp.  678,  holding  that  in  Domes- 
tic Relations  Law,  section  81,  providing  that  married  woman  is  joint  guardian  of 
her  children  with  her  husband,  term  ''married  woman"  refers  only  to  mother 
married  to  father  of  infant. 
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55  L.  R.  A.  784..  HARDEN  v.  NORTH  CAROLINA  R.  CO.  129  X.  C.  354,  85  Am 

St.  Rep.  747,  40  8.  E.  184. 
Liability  of  lessor   for  iies'ligenee   of  lessee. 

Distinguished  in  Phclps  v.  Windsor  8.  B.  Co.  131  N.  C.  13,  42  S.  E.  335,  holding 
lessor  of  steamboat  not  liable  for  negligent  acts  of  lessee. 
Liability  of  leasing   railroad   for  nets  of  lessee. 

Followed  without  special  diseussion  in  Brown  v.  Atlanta  &  C.  Air  Line  R.  Co. 
131  N.  C.  458,  42  S.  E.  911,  holding  both  lessor  and  lessee  liable  for  negligence 
of  latter. 

Cited  in  Empire  Trust  Co.  v.  Egypt  R.  Co.  182  Fed.  104,  to  the  point  that 
railroad  cannot  divest  itself  of  charter  duties  by  lease  of  its  road;  De  Lashmutt 
v.  Chicago,  B.  &  Q.  R.  Co.  148  Iowa,  561,  126  N.  W.  359,  holding  that  both  lessor 
and  lessee  of  railroad  are  liable  for  injury  caused  to  adjoining  owner  for  failure 
to  properly  construct  bridge  over  ditch  for  conveyance  of  surface  water;  Hollins 
v.  New  Orleans  &  N.  W.  R.  Co.  119  La.  422,  44  80.  159,  holding  both  railroads 
liable  for  negligent  injury  by  operating  road;  Perry  v.  Western  North  Carolina 
R.  Co.  129  N.  C.  335,  40  S.  E.  191,  holding  lessor  liable  for  injuries  from  negligent 
operation  of  road  by  lessee;  Wright  v.  Caney  River  R.  Co.  151  N.  C.  531,  66 
S.  E.  588,  19  Ann.  Cas.  384,  holding  railroad  and  trustee  operating  the  same 
are  liable  for  injuries  of  servant  through  negligence  of  fellow  servant. 

Disapproved  in  Moorshead  v.  United  E.  Co.  203  Mo.  159,  100  S.  W.   611,  on 
opinion  below  reported  119  Mo.  App.  569,  96  S.  W.  261,  holding  lessor  not  liable 
for  injury  to  passenger  through  negligence  of  employees  of  lessee. 
—  Injuries  to  employee  of  lessee. 

Cited  in  Chicago  &  G.  T.  R.  Co.  v.  Hart,  209  111.  423,  66  L.R.A.  80,  70  N.  E. 
654  (dissenting  opinion),  on  liability  of  lessor  for  injury  to  servant  of  lessee  from 
latter's  negligence;  Chicago  &  G.  T.  R.  Co.  v.  Hart,  104  111.  App.  62,  holding 
lessor  liable  for  injuries  to  employee  of  lessee  for  negligent  operation  of  road  by 
latter;  Mabry  v.  North  Carolina  R.  Co.  139  N.  C.  389,  52  S.  E.  124,  holding  lessor 
liable  for  actionable  negligence  of  lessee,  in  action  by  employee  of  lessee  for 
injury  from  act  of  fellow  servants. 

Cited   in  footnote   to  Chicago   &   G.   T.   R.   Co.  v.   Hart,   66   L.R.A.   75,   which 
holds  that  statutory  permission  to  railroad  company  to  lease  its  property  does 
not  absolve  it  from  liability  for  injuries  to  lessee's  employees  because  of  defects 
in  rolling  stock,  although  due  solely  to  lessee's  negligence. 
Master')*  duty  am  to  safe  places  and  appliances. 

Cited  in  Ansley  v.  American  Tobacco  Co.  130  N.  C.  40,  40  S.  E.  819  (dissenting 
opinion),  on  duty  of  master  to  furnish  safe  appliances  with  which  servant  is  to 
do  work. 

Cited  in  notes  (6  L.R.A.  (N.S.)  499)  on  standard  of  mastei''s  duty  as  to  selection 
between    different   styles   or   makes   of   appliances;    (98   Am.    St.   Rep.    294)    OIL 
liability  to  servant  for  injuries  due  to  defective  machinery  and  appliances. 
Railway   car  couplers. 

Cited  in  FJmore  v.  Seaboard  Air  Line  R.  Co.  131  N.  C.  582,  42  S.  E.  989 
(dissenting  opinion),  on  right  of  recovery  for  injury  from  failure  to  have  proper 
couplers. 

Cited  in  footnote  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker,  70  L.R.A.  264, 
which  holds  it  actionable  negligence  for  railroad  company  to  permit  use  of  car 
whose  coupler  is  so  defective  that  it  cannot  be  prepared  for  use  without  goin" 
between  drawbars  of  cars  using  both  hands  and  consuming  extra  amount  of 
time. 
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Right   to  lease    railway. 

Cited  in  Hill  v.  Atlantic  &  X.  C.  R.  Co.  143  X.  C.  586,  9  L.R.A.(X.S.)   627,  55 
S.  E.  854,  on  right  of  railroad  to  lease  property  having  become  res  adjudicata. 
Domestication    of    foreign    corporation. 

Cited  in  Beach  v.  Southern  R.  Co.  131  X.  C.  400,  42  S.  E.  856,  holding  it  be- 
comes domesticated  on  compliance  with  statute  requiring  filing  its  charter  and 
^acceptance   of   provisions   of   statute. 
AaliiUty  of  contract  exempting:  railroad   from  liability  for  negligence. 

Cited  in  Galvestou,  H.  &  S.  A.  R.  Co.  v.  Pigott,  54  Tex.  Civ.  App.  380,  116  S. 
\V.  841,  holding  that  contract  releasing  railway  company  from  liability  for  in- 
juries to  employee,  caused  by  company's  negligence,  is  void. 

-15  L.  R.  A.  791.  STATE  v.  C4RAVETT,  05  Ohio  St.  289.  87  Am.  St.  Rep.  005,  62 

X.  E.  325. 
V.  li.ie    is   practice   of  medicine. 

Cited  in  Witty  v.  State,  173  Ind.  412,  25  L.R.A.iX.S.)  1297,  90  X.  E.  627, 
holding  properly  convicted  for  practising  medicine  without  a  license,  one  who 
advertised  to  treat  and  heal  by  means  of  suggestive  therapeutics;  State  v. 
Johnson,  84  Kan.  425.  41  L.R.A.(X.S.)  545,  114  Pac.  390  (dissenting  opinion.), 
majority  holding  that  a  statute  regulating  the  practice  of  medicine  and  os- 
teopathy included  chiropractic  treatments;  State  v.  McKnight,  131  X.  C.  723, 
59  L.R.A.  187,  42  S.  E.  580,  holding  practice  of  osteopathy  not  practice  of 
medicine  within  statute  declaring  such  to  be  misdemeanor  without  procurement 
•of  license,  where  requirements  to  be  licensed  are  inappropriate  to  practice  of 
osteopathy;  State  v.  Marble,  72  Ohio  St.  25,  70  L.R.A.  835,  106  Am.  St.  Rep.  570. 
73  X.  E.  1063,  2  Ann.  Cas.  898,  holding  giving  of  Christian  Science  treatment 
practice  of  medicine  within  regulatory  statute;  Witty  v.  State,  173  Ind.  412, 
25  L.R.A. (X.S.)  1297.  90  X.  E.  627,  holding  one  who  opens  office,  puts  out  sign  an- 
nouncing himself  as  "Doctor,''  advertises  himself  as  ready  and  able  to  cure  dis- 
ease and  bodily  infirmity  practises  medicine,  though  he  does  not  prescribe  drugs 
or  perform  surgery;  People  v.  Allcutt,  117  App.  Div.  551,  102  X".  Y.  Supp.  678. 
holding  one  who  advertises  himself  as  '"Doctor"  and  able  to  cure  all  disease 
-without  drugs  that  could  be  cured  with  drugs,  and  whose  treatment  consists  in 
:kneading  with  fingers,  is  practising  medicine. 

Cited  in  footnotes  to  Bragg  v.  State,  58  L.R.A.  925,  which  requires  license  for 
practice  of  osteopathy;  State  v.  Biggs.  64  L.R.A.  140,  which  denies  right  to 
compel  a  license  as  for  practice  of  medicine  and  surgery  from  treating  disease 
-by  baths,  physical  culture,  manipulation  of  muscles,  bones,  and  spine  and  soler 
plexus,  and  advice  as  to  diet;  State  v.  Yegge,  69  L.R.A.  504,  which  holds  license 
required  of  ophthalmologist  who  prefixes  letters  "Dr."  on  sign  and  on  notices  in 
which  he  undertakes  to  correct  certain  diseased  conditions  by  fitting  glasses  to 
eyes. 

Cited  in  notes  (98  Am.  St.  Rep.  751.  752;  59  L.R.A.  187)  on  practice  of  os- 
teopathy; (3  L.R.A.(X.S.)  765)  on  application  of  statutes  regulating  practice  of 
medicine  to  persons  giving  special  kinds  of  treatment. 

Distinguished   in    State   v.   Smith,   233   Mo.   261,   33   L.R.A.iX.S.)    179,    135    S. 
W.  465,  where  it  was  held  that  a  statute  regulating  the  treatment  of  the  sick 
would  include  chiropractic  treatments. 
l*olice    regulation    of   practice    of   medicine. 

Cited  in  Smith  v.  People,  51  Colo.  274,  36  L.R.A. (X.S.)  160,  117  Pac.  612, 
holding  that  police  power  extends  to  creation  of  board  of  medical  examiners, 
whose  license  one  must  secure  before  practising  medicine. 
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ViicoiiMtltutloiiul    diMcri  mi  nation. 

Cited  in  State  v.  Harm,  3  Ohio  C.  C.  N.  S.  400,  13-23  Oliio  C.  C.  294,  holding 
void  statute  providing  for  licensing  engineers  which  exempted  from  its  operation 
all  engineers  who  had  been  employed  as  such  for  three  years  prior  to  its  passage. 

of)  L.  R.  A.  7!)4,  COFFMAX  v.  FIXXEY,  65  Ohio  St.  61,  61   X.  K.  1.').-). 
Power  to  modify  decree  for  iilinioiiy. 

Distinguished  ni  Madden  v.  Madden,  18  Ohio  S.  &  C.  P.  Dec.  165.  4  0.  L.  R.  581. 
holding  that  court  may  modify  a  decree  for  alimony  subsequent  to  term  at  which 
entered,  on  ground  of  changed  circumstances  of  the  wife. 
Enforcement  of  decree   for  uliniouy. 

Cited  in  Rogers  v.  Rogers,  46  Ind.  App.  509,  89  X.  E.  901,  holding  that  judg- 
ments for  alimony  are  collectible  by  execution. 

Cited  in  note   (25  L.R.A. (X.S.)   135)   on  money  decree  for  alimony  or  separate 
maintenance  as  lien   on   realty. 
Termination   of  ttlimoiiy   on   death    of   li  uslui  ml. 

Cited  in  note  (2  L.R.A. (X.S.)  243)  as  to  whether  alimony  terminates  on  death 
of  husband. 
Reviewahility  of  decree  of   divorce. 

Cited  in  Bay  v.  Bay,  85  Ohio  St.  427,  98  X.  E.  109,  holding  that  when  court 
making  decree  of  divorce  against  wife  did  not  have  jurisdiction  of  wife's  person, 
she  may  have  said  decree  opened  so  far  as  they  relate  to  husband's  property 
and  be  let  in  to  defpnd. 

55  L.  R.  A.  79G,  SIMPSON  v.  JERSEY  CITY  CONTRACTING  CO.  Ki5  X.  Y.  193. 

58  N.  E.  896. 
Stock  certificate  as  property   having  locality. 

Cited  in  People  ex  rel.  Hatch  v.  Reardon,  384  X.  Y.  451,  8  L.R.A. (N.S.)  323,  112 
Am.  St.  Rep.  628.  77  X.  E.  970,  6  Ann.  Cas.  515,  upholding  law  imposing  tax 
on  transfer  within  state  of  stock  of  nonresident  corporation  belonging  to  non- 
resident; Page  v.  Boggess,  41  Misc.  50,  83  X.  Y.  Supp.  569,  holding  certificate 
of  stock  in  hands  of  depositary  subject  to  lien  of  one  who  has  interest  by 
assignment  of  such  stock  as  collateral;  Bowman  v.  Breyfogle,  145  Ky.  447,  140 
S.  W.  694,  holding  that  stock  held  by  nonresident  debtor  in  Delaware  corporation, 
hut  all  its  business  here,  may  be  attached  here  by  creditor,  tinder  section  439  of 
Code;  Dean  Rapid  Teleg.  Co.  v.  Howell,  162  Mo.  App.  107.  144  S.  W.  135,  holding 
that  where  chief  office  of  foreign  corporation  is  established  in  this  state,  stock  of 
such  corporation  is  subject  to  attachment  here. 

Annotation  cited  in  Gundry  v.  Reakirt,  173  Fed.  170,  on  situs  of  corporate  stock 
for  purpose  of  attachment. 

Cited  in  note    (36  L.R.A. (X.S.)    422)    on  corporate  bonds  as  subject  of  attach- 
ment as  tangible  property. 
NOII  r-<  sii!«-nC>   property   tuibject   to  attachment. 

Cited  in  Indian  Rubber  Co.  v.  Katz,  65  App.  Div.  351,  72  N.  Y.  Supp.  658, 
holding  subject  to  levy  and  attachment  money  of  foreign  corporation  debtor, 
deposited  in  state;  Bridges  v.  Wade,  113  App.  Div.  357,  99  N.  Y.  Supp.  126, 
holding  invalid,  attachment  of  debt  due  by  foreign  corporation  to  nonresident  de- 
fendant at  suit  of  nonresident  plaintiff,  though  corporation  have  place  of  business 
in  state. 

Cited  in  note  (67  L.H.A.  209)  as  to  where  debt  garnishable. 
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Mode  of  levy   on   elioses   in   notion. 

Cited  in  Harden  v.  Dixon.  91  App.  Div.  113,  86  N.  Y.  Supp.  346,  holding  levy 
on  promissory  note  in  hands  of  pledgee  sufficient  where  notice  is  served  on  him. 
although  statute  provides  that  levy  on  such  note  shall  be  by  taking  possession 
thereof;  Lowenthal  v.  Hodge,  120' App.  Div.  309,  105  N.  Y.  Supp.  120,  holding 
valid  an  attachment  of  certificate  of  stock  of  foreign  company  although  actual 
custody  is  not  taken  because  held  by  another  under  a  pooling  agreement;  Stine 
v.  Greene,  65  App.  Div.  222,  72  N.  Y.  Supp.  729.  32  X.  Y.  Civ.  Proc.  Rep.  224. 
holding  plaintiff  has  a  right  to  examination  where  defendant  after  levy  on  at- 
tachment of  certificates  of  stock  of  foreign  corporation  fails  to  make  certificate 
required  by  statute. 

55  L.  R.  A.  810,  SHOKERT  v.  MAY,  40  Or.  Qi\  91  Am.  St.  Rep.  453,  66  Pac.  46fi. 
Submission   of   ease    to   jury. 

Cited  in  Palmer  v.  Portland  R.  Light  &  P.  Co.  .">6  Or.  269,  108  Pac.  211,  holding 
that  where  proximate  cause  of  injury  is  problematical,  case  must  be  submitted 
to  jury;  Whitten  v.  Griswold,  60  Or.  325,  118  Pac.  1018,  holding  that  in  suit  for 
maker's  commission  court  erred  in  refusing  to  submit  question  of  reasonable 
value  to  jury,  where  testimony  was  contlicting. 
Liability  of  owner  to  licensee  for  dangerous  condition  of  premises. 

Cited  in  note  (100  Am.  St.  Rep.  196)  on  right  to  recover  for  negligence  in 
absence  of  privity  in  case  of  invitation  to  use  dangerous  property. 

55  L.  R.  A.  812,  KING  v.  PORTLAND,  38  Or.  402,  63  Pac.  2. 

Affirmed  on  writ  of  error  184  U.  S.  62,  46  L.  ed.  433,  22  Sup.  Ct.  Rep.  290. 

Rasis  of  valid  assessment   for  local   improvements. 

Cited  in  Arnold  v.  Knoxville.  11.1  Tenn.  223,  3  L.R.A.(N.S.)  846,  90  S.  \V. 
469,  5  Ann.  Gas.  881.  upholding  validity  of  statute  creating  improvement  districts 
and  assessing  improvements  on  land  in  district  abutting  on  or  adjacent  to 
improvement;  McGarvey  v.  Swan,  17  Wyo.  174,  96  Pac.  697.  declaring  valid 
law  authorizing  assessing  according  to  number  of  square  feet  of  abutting  prop- 
erty: Northern  P.  R.  Co.  v.  Seattle,  40  Wash.  681,  12  L.R.A.(N.S.)  124,  12:! 
Am.  St.  Rep.  955,  91  Pac.  244,  sustaining  assessment  according  to  frontage: 
St.  Benedict's  Abbey  v.  Marion  County.  50  Or.  416,  93  Pac.  231,  holding  law 
invalid  if  assessment  has  no  reference  to  benefits. 

Cited  in  footnotes  to  Smith  v.  Worcester,  59  L.R.A.  728,  which  holds  conclusive, 
decision  of  legislature  that  landowners  within  assessment  district  are  benefited 
by  sewer;  Sears  v.  Board  of  Street  Comrs.  62  L.R.A.  145,  which  holds  that  cost 
and  benefit  of  entire  improvement  should  be  considered  in  assessing  property  on 
two  streets  for  cost  of  building  a  union  passenger  station  and  the  extension  of 
such  streets;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.R.A.  408,  which  holds 
void,  assessment  for  sewer  on  abutting  property  only  eight  feet  deep  at  same 
front  foot  rate  as  full  sixed  lots. 

Cited  in  note  (28  L.R.A.(N.S.)   1129,  1136,  1150,  1152,  1155,  1157,  1158,  1169. 
1170,  1173,  1174,  1186)   on  assessments  for  improvements  by  front-foot  rule. 
Sufficiency   of  notice   of  assessment. 

Cited  in  Houck  v.  Roseburg,  56  Or.  244,  108  Pac.  186,  holding  that  owner  <-om- 
plaining  of  benefit  of  sewer  assessed  is  concluded  unless  objection  is  made  before 
viewers  where  20  days  notice  prescribed  by  charter  was  published;  Oliver  v. 
Monona  County,  117  Iowa,  55,  90  N.  W.  510,  holding  sufficient  notice  of  ditch 
construction  where  notice  contained  boundaries  of  district  affected  and  notified 
landowners  to  file  objections  within  stated  time. 
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Cited  in  footnote  to  Chicago  &  E.  R.  Co.  v.  Keith,  60  L.R.A.  525,  which  holds 
void,  statute  for  construction  of  ditch  to  drain  off  water  along  railroad  right  of 
way  on  petition  of  adjoining  owner,  without  giving  company  opportunity  to  be 
heard. 

55  L.  R.  A.  822,  MCCAFFREY  v.  MOSSBERG  &  G.  MFG.  CO.  23  R.  I.  381,  91  Am. 

St.  Rep.  637,  50  Atl.  G51. 
Liability  to  third   p.-irf  !••>  for  defects  in  manufactured  article. 

Cited  in  Galbraith  v.  Illinois  Steel  Co.  2  L.R.A. (N.S.)  799,  66  C.  C.  A.  359,  133 
Fed.  487.  denying  right  of  recovery  by  one  not  a  party  to  a  contract  for  negligent 
installation  of  a  sprinkling  system;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield 
Shoe  Co.  71  X.  IT.  532,  60  L.R.A.  120,  53  Atl.  807,  denying  liability  of  manu- 
facturers of  boilers  for  injury  to  property  of  third  person  caused  by  inefficiency 
thereof;  Cronin  v.  American  Linen  Co.  147  Fed.  756,  holding  shipper  of  goods 
tied  in  bales  by  ropes  not  liable  to  teamster  who  throws  his  weight  on  rope  in 
moving  the  bale;  Standard  Oil  Co.  v.  Murray,  57  C.  C.  A.  1,  119  Fed.  575,  holding 
engineer  of  purchaser  cannot  recover  from  seller  of  lubricating  oil  for  injury 
caused  by  explosion  resulting  from  his  looking  into  a  tank  containing  the  oil  with 
lighted  match;  Southern  Oil  Co.  v.  Church,  32  Tex.  Civ.  App.  327,  74  S.  W.  797, 
holding  defendant  not  liable  for  injury  to  employee  of  purchaser  for  defect  in 
oil  derrick;  Heindirk  v.  Louisville  Elevator  Co.  122  Ky.  680,  5  L.R.A.(N.S.) 
1105,  92  S.  W.  608,  holding  manufacturer  of  ball  and  socket  joint  machine  not 
liable  for  injury  to  purchaser's  employe  for  defect  therein  although  it  is  alleged 
manufacturer  knew  or  ought  in  exercise  of  ordinary  care  to  have  known  of  de- 
fect; Thornton  v.  Dow,  60  Wash.  634,  32  L.R.A.(N.S.)  976,  111  Pac.  899,  holding 
that  contractor  is  not  liable  for  injury  caused  by  giving  way  of  insufficient 
railing  protecting  gallery  of  armory,  if  without  negligence  he  follows  plans  given 
to  him.  and  building  is  accepted  by  proper  authorities. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.R.A.  117.  which  holds  one  contracting  with  owner  to  heat  portion  of  building 
retained,  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and  bursting  of 
water  pipes  designed  for  their  protection  from  fire;  Unset  v.  J.  I.  Case  Threshing 
Mach.  Co.  61  L.R.A.  303,  which  holds  manufacturer  supplying  dangerous  machine 
to  another,  without  notice  of  dangerous  character,  liable  for  injury  to  vendee's 
employee. 

Cited  in  notes  (2  L.R.A. (N.S.)  303)  on  liability  of  manufacturer  or  vendor  for 
injuries  from  defect  to  third  parties;  (19  L.R.A.(N.S.)  925)  on  liability  of  manu- 
facturer, packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  injury  from 
defects  in  article;  (100  Am.  St.  Rep.  200)  on  right  to  recover  for  negligence  of 
manufacturer  of  machinery,  in  absence  of  privity;  (111  Am.  St.  Rep.  702,  715) 
on  manufacturer's  liability  to  third  persons. 
—  Unknown  daiig'ern  In  ordinarily  harmless  article. 

Cited  in  Salmon  v.  Libby,  114  111.  App.  267,  holding  manufacturer  of  mince 
meat,  which  is  not  in  its  nature  inherently  dangerous,  not  liable,  in  absence 
of  fraud  or  concealment,  to  one  who  is  poisoned  in  eating  piece  of  mince  pie; 
Simons  v.  Gregory,  120  Ky.  124.  85  S.  W.  751,  holding  elevator  manufacturer 
not  liable  for  injury  to  passenger  from  defective  elevator,  where  it  is  not  shown 
he  knew  about  defect;  Hasbrouck  v.  Armour  &  Co.  139  Wis.  364,  23  L.R.A.(X.S.) 
879,  121  N.  W.  157,  holding  manufacturer  of  toilet  soap  not  liable  for  injury  to 
purchaser  from  retail  dealer  caused  by  a  needle  negligently  concealed  in  soap; 
Slattery  v.  Colgate,  25  R.  I.  221,  55  Atl.  639,  holding  manufacturer  of  soap  not 
liable  for  injury  from  excess  of  alkali  therein,  where  it  is  not  alleged  that  manu- 
L.R.A.  Au.  Vol.  VI.— 18. 
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facturer  had  knowledge  thereof;  White  v.  New  York,  X.  H.  &  H.  R.  Co.  25  R.  I. 
22,  54  Atl.  586,  holding  railroad  company  not  liable  for  injury  for  defect  in 
floor  of  car,  where  it  does  not  own  car  and  transports  it  sealed  over  part  of  its 
lino,  receiving  it  from  another  carrier. 

Cited  in  footnotes  to  Skinn  v.  Re-utter,  63  L.R.A.  743,  which  holds  seller  of 
diseased  hogs  liable  for  injury  to  life  or  property  resulting  therefrom;  Bragdon 
v.  Perkins-Campbell  Co.  68  L.R.A.  924,  which  holds  seller  of  side  saddle  to  hus- 
band under  no  duty  to  wife  for  whose  use  he  knows  it  to  have  been  purchased 
sso  as  to  render  him  liable  to  her  for  negligence  in  its  construction;  O'Neill  v. 
. lames,  68  L.R.A.  342,  which  denies  liability  of  manufacturer  of  champagne  cider 
for  injuries  to  employee  of  customer  through  explosion  of  bottle  not  known 
to  be  peculiarly  liable  thereto. 
Articles  inherently  dangerous  to  life  or  safety. 

Cited  in  Darks  v.  Scudder-Gale  Grocer  Co.  146  Mo.  App.  259,  130  S.  W.  430, 
holding  that  dealer  will  be  held  liable  to  third  person  injured  by  poison  sold  by 
him  for  harmless  compound,  provided  injury  was  result  of  dealer's  negligence; 
Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.R.A.  306,  57  C.  C.  A.  237,  120  Fed. 
868.  holding  manufacturer  of  threshing  machine  which  at  time  of  delivery  he 
knows  to  be  imminently  dangerous  liable  to  operator  for  injury  in  its  operation. 

Cited  in  footnote  to  Peters  v.  Jackson,  57  L.R.A.  428,  which  holds  one  mistaken- 
ly selling  poisonous  drug  for  harmless  medicine,  liable  to  third  person  taking  it. 
Articled   rendered   dangerous  by   known    but   concealed   def ects. 

Cited  in  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo.  App.  63,  89  S.  W.  330, 
holding  builder  of  county  bridge  liable  for  injury  for  fall  thereof  though  after 
its  acceptance  by  county,  where  fall  was  caused  by  faulty  condition  of  bridge 
which  rendered  it  dangerous,  known  to  builder  and  not  known  to  county  nor  dis- 
coverable by  reasonable  inspection. 

Cited  in  footnote  to  Woodward  v.  Miller,  64  L.R.A.  932,  which  holds  manu- 
facturer of  a  buggy  which  he  knows  to  be  defective  who  sells  it  to  a  municipality 
for  use  by  an  employee,  liable  for  injuries  caused  by  such  defect. 

55  L.  R.  A.  825,  OHIO  FARMERS'  IXS.  CO.  v.  BURGET,  65  Ohio  St.  119,  87  Am. 

St.  Rep.  596,  61  X.  E.  712. 
Kffect   of   temporary   condition    ceasing-   before    loss. 

Cited  in  footnotes  to  German  Ins.  Co.  v.  Russell,  58  L.R.A.  234,  which  holds 
policy  forfeited  by  premises  remaining  vacant  time  specified  in  policy,  and  not 
revived  by  reoccupancy  before  loss;  German  Mut.  F.  Ins.  Co.  v.  Fox,  63  L.R.A. 
334,  which  holds  recover}'  on  policy  not  prevented  by  conveyance  of  property 
in  violation  of  its  conditions,  if,  prior  to  loss,  property  is  reconveyed  to  insured. 

Cited  in  note  (10  L.R.A. (X.S.)  743)  on  effect  of  temporary  condition  ceasing 
before  loss,  under  general  provision  against  increase  of  risk,  or  specific  provision 
against  certain  conditions. 

55  L.  R.  A.  828,  HAWARDEN  v.  YOUGHIOGHENY  &  L.  COAL  CO.  Ill  VVis.  545, 

87  N.  W.  472. 
Acts  amounting-   to  combination   in   restraint   of  trade. 

Cited  in  Chicago,  W.  &  V.  Coal  Co.  v.  People,  114  111.  App.  100,  holding  un- 
lawful a  combination  of  large  producers  of  coal  who  by  agreement  control  output, 
sale  and  price  of  certain  kind  of  coal  within  particular  territory;  John  D.  Park 
&  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  175  N.  Y.  36,  62  L.R.A.  647, 
J)6  Am.  St.  Rep.  578,  67  X.  E.  136  (dissenting  opinion),  on  agreement  among 
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wholesalers  of  patent  medicines   to   sell   to  curtain  dealers   only  as  constituting 
illegal  combination. 

Cited  in  footnotes  to  Com.  v.  Grinstoud,  56  L.R.A.  709,  which  holds  agreement 
not  to  resell  goods  at  less  than  specified  price,  not  within  statute  for  suppression 
of  conspiracies;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  61  L.R.A.  464,  which 
holds  unlawful,  combination  to  fix  prices,  shown  by  acts  of  competing  dealers. 

Cited  in  note   (33  L.R.A.(X.S.)   1036.  1037)   on  lawfulness  of  boycott  by  other 
than   labor  union. 
Concert  of  action  ns  affecting-  rights  of  parties. 

Cited  in  Allis-Chalrners  Co.  v.  Iron  Molders'  Union  Xo.  125,  150  Fed.  17C, 
holding  picketing  during  strike  unlawful  where  it  amounts  to  coercion;  Gibbins 
v.  Metcalfe,  15  Manitoba  L.  Hep.  575,  on  right  of  action  for  damages  caused  by 
conspiracy  to  destroy  trade. 

Cited  in  footnotes  to  Brown  v.  Jacobs  Pharmacy  Co.  57  L.R.A.  547,  which  sus- 
tains right  to  injunction  against  combination  of  mercantile  dealers  to  compel 
other  dealers  to  sell  at  prices  fixed  by  combination;  Martell  v.  White,  64  L.R.A. 
260,  which  sustains  right  of  action  by  quarry  owner  against  members  of  vol- 
untary association  to  which  he  does  not  belong  for  enforcement  of  by-law  im- 
posing fine  on  members  dealing  with  nonmembers. 

Cited  in  note  (7  L.R.A.  (X.S.)  977)  on  combination  of  dealers  as  giving  common 
law  right  of  action  to  merchant  prevented  from  obtaining  goods. 
Joinder   of   parties   and   actions. 

Cited  in  First  Xat.  Bank  v.  D.  S.  B.  Johnson  Land  Mortg.  Co.  17  S.  D.  528,  97 
X.  W.  748,  holding  there  is  a  misjoinder  of  plaintiffs  in  action  where  first  cause 
is  to  qtiiet  title  and  alleges  no  title  in  one  plaintiff,  and  second  cause,  to  cancel 
instruments  affecting  title,  alleges  title  in  both;  Tyler  v.  Stitt,  127  Wis.  382, 
106  X.  W.  114,  holding  action  at  law  against  administrator  in  representative 
capacity  on  note  forming  claim  against  estate  cannot  be  joined  with  equitable 
action  against  administrator  individually  on  doctrine  of  constructive  trust  or 
estoppel;  Xahte  v.  Hansen,  106  Minn.  366,  119  X.  W.  55,  holding  that  causes  of 
action  for  damages  by  reason  of  nuisance  are  several  and  are  improperly  joined 
with  each  other  or  with  joint  action  to  abate  nuisance;  Nemecek  v.  Filer  &  S. 
Co.  126  Wis.  72,  105  X.  W.  225,  holding  action  by  administratrix  for  pain  and 
anguish  suffered  by  decedent  by  defendant's  negligence,  and  action  for  pecuniary 
loss  suffered  by  father  and  mother  by  reason  of  subsequent  death  of  decedent 
may  be  properly  joined. 
Effect  of  bad  motive  to  make  condnct  actionable. 

Cited  in  Dunshee  v.  Standard  Oil  Co.  152  Iowa,  624,  36  L.R.A.(N.S.)  266,  132 
N.  W.  371,  holding  that  wholesaler  of  oil  who,  when  customer  begins  to  purchase 
portion  of  stock  from  rival,  enters  retail  business  solely  for  purpose  of  driving 
him  out  of  trade  is  liable  in  damages  for  loss  thereby  caused. 

Cited  in  note  (62  L.R.A.  704,  728)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 
Hiuhi    of  injured   person   to  attack   monopoly   agreement. 

Cited  in  note  (26  L.R.A. (X.S.)  149)  on  right  of  injured  person  not  party  to 
agreement  to  assail  validity  as  tending  to  monopoly. 

55  L.  R.  A.  833,  LEWIS  v.  DUXXE,  134  Cal.  291,  86  Am.  St.  Rep.  257,  66  Pae. 

478. 
Inclusion  in   particular  code  as  affecting;   validity  of  statute. 

Cited  in  Deyoe  v.  Superior  Ct.  140  Cal.  489,  98  Am.  St.  Rep.  73,  74  Pac.  28. 
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holding   act   relating   almost    entirely   to    divorce   procedure   not    invalid    because 
placed  in  civil  code  instead  of  code  civil  procedure;   Ex  parte  White.  2  Cal.  App. 
728,  84   Pac.   242,  on   validity  of   procedure  for  writ   of   habeas  corpus   because 
included  in  criminal  code. 
Validity  of  particular  provisions  in  attempted  revision  of  code. 

Cited  in  People  v.  Parent,  139  Cal.  601,  73  Pac.  423;  People  v.  Swist,  136  Cal. 
521.  69  Pac.  223, — on  validity  of  oath  in  criminal  prosecution  under  provision  in 
revised  code  declared  unconstitutional;  Western  P.  R.  Co.  v.  Southern  P.  Co.  80 
C.  C.  A.  G06,  151  Fed.  398,  on  validity  of  grant  of  wharfage  rights  under  at- 
tempted revision  subsequently  declared  unconstitutional. 
Unity  of  subject  in  title  of  act. 

Cited  in  Grimm  v.  State,  137  Mich.  137,  100  N.  W.  269,  upholding  title  of  act  to 
"revise  and  consolidate  laws  providing  for  incorporation  of  manufacturing  and 
mercantile  companies,"  also  citing  annotation  on  this  subject;  Pratt  v.  Browne, 
135  Cal.  653,  67  Pac.  1082,  holding  invalid  in  so  far  as  it  related  to  salary  of 
official  reporter  act  entitled,  "An  act  to  establish  a  uniform  system  of  county 
and  township  governments." 

Cited  in  note  (14  L.R.A.  (X.S.)  522)  on  validity  of  statute  or  ordinance  author- 
izing levy  of  taxes,  incurring  indebtedness,  or  appropriation  of  money,  for  two 
or  more  purposes. 
Titles  of  amendatory  acts. 

Cited  in  Ross  v.  Aguirre,  191  U.  S.  62?  48  L.  ed.  95,  24  Sup.  Ct.  Rep.  22,  holding 
sufficient  title  of  amendatory  statute  which  designated  particular  sections  of  code 
it  purported  to  amend;   Beach  v.  Von  Detten,  139  Cal.  4(i(i,  73  Pac.  187,  on  va- 
lidity of  act  which  was  entitled  as  act  to  amend  certain  other  act. 
Revision    tlistiiig'uished    from    amendment. 

Cited  in  People  v.  Gates.  142  Cal.  13,  75  Pac.  337,  upholding  as  an  amendment 
and  not  a  revision  act  to  amend  certain  named  sections  and  to  repeal  certain 
named  sections  and  to  add  new  section,  of  a  particular  code;  Cook  v.  -Marshal! 
County,  119  Iowa,  402,  104  Am.  St.  Rep.  283,  93  X.  W.  372,  on  validity  of  revision 
of  all  sections  on  particular  subject  of  code,  also  citing  annotation  thereon. 

•i->  L.  R.  A.  856,  RE  LAMBERT,  134  Cal.  026,  80  Am.  St.  Rep.  296,  66  Pac.  851. 
Adjudication   of  insanity. 

Cited  in  State  Commission  in  Lunacy  v.  Eldridge,  7  Cal.  App.  302.  94  Pac.  597. 
holding  evidence  that  lunatic  was  brought  before  constituted  authority  and  pro- 
ceedings then  had  in  inquisition  as  to  insanity  admissible  in  action   for  main- 
tenance of  lunatic. 
Due   process. 

Cited  in  Re  Boyett,  136  N.  C.  420,  67  L.R.A.  974,  103  Am.  St.  Rep.  944,  48  S. 
E.  789,  1  Ann.  Cas.  729,  holding  unconstitutional,  as  not  giving  opportunity  to 
accused  to  be  heard  or  notice,  law  providing  for  committment  to  hospital  for 
dangerous  insane  person  accused  of  murder  who  shall  have  been  acquitted  on 
ground  of  insanity;  Re  Allen,  82  Yt.  372,  26  L.R.A.(N.S.)  238,  73  Atl.  1078. 
holding  permanent  committment  invalid  where  no  notice  and  opportunity  to 
defend  is  given  lunatic;  People  ex  rel.  Peabody  v.  Chanler,  196  X.  Y.  525,  25 
L.R.A.(X.S.)  955,  89  X.  E.  1109,  Affirming  133  App.  Div.  159,  117  X.  Y.  Supp. 
322  (dissenting  opinion  of  lower  court),  on  invalidity  of  permanent  committment 
without  notice. 

Cited  in  footnote  to  Re  Boyett,  67  L.R.A.  972,  which  holds  void  statute  em- 
powering court  in  its  discretion  without  notice  or  opportunity  to  be  heard  • 
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to  commit  one  acquitted  of  murder  because  of  insanity  to  asylum  for  treatment 
from  which  he  cannot  be  released  without  an  act  of  legislature. 

Cited  in  note  (26  L.R.A.(N.S.)  233)  on  necessity  and  sufficiency  of  notice 
of  lunacy  proceeding  to  alleged  lunatic. 

Distinguished   in   Re  Clary,   149   Cal.   735,   87   Pac.   580,   holding  committment 
under  other  statutes  where  question  of  insanity  was  determined  in  open  court 
in  presence  of  alleged  lunatic,  valid.. 
Notice  as  essential    of   due   process  of   law. 

Cited  in  Modern  Loan  Co.  v.  Police  Ct.  12  Cal.  App.  586,  108  Pac.  56,  holding 
act  providing  for  summary  proceedings  by  police  court  for  disposition  of  prop- 
erty taken  on  search  warrant  without  notice  or  opportunity  to  holder  of  goods 
to  be  heard,  void. 

of,  L.  R.  A.  861.  IUJIE  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  95  Tex.  51,  65  S.  W.  27. 

Affirmed  on  appeal  from  judgment  on  the  merits,  31  Tex.  Civ.  App.  655,  73  S. 
W.  853. 
Identity   of   subsidiary   :md    controlling'    corporation. 

Cited  in  Southern  Kansas  R.  Co.  v.  Cruny,  32  Tex.  Civ.  App.  223,  74  S.  W. 
335.  holding  action  can  be  maintained  against  lessor  and  lessee  railways  jointly 
where  based  on  identity  of  two  roads;  St.  Louis  &  S.  F.  R.  Co.  v.  Sizemore,  53 
Tex.  Civ.  App.  498,  116  S.  W.  403,  holding  that  when  one  corporation  makes  use 
of  another  through  which  to  perform  its  business,  principal  corporation  is  really 
represented  by  agents  of  subcorporation;  Groel  v.  United  Electric  Co.  69  N.  .T. 
Eq.  423,  60  Atl.  822,  holding  foreign  corporation  does  business  in  state  although 
the  business  is  transacted  by  a  subsidiary  domestic  corporation;  Chicago  Union 
Traction  Co.  v.  Jerka,  126  111.  App.  367,  holding  that  the  circumstances  warranted 
finding  that  operating  company  was  agent  of  company  owning  railway;  Smith 
v.  Western  Maryland  R.  Co.  35  Pa,  Co.  Ct.  703,  18  Pa.  Dist.  R.  919,  on  service 
on  agent  in  charge  of  railroad  yards  owned  jointly  as  giving  jurisdiction  of  one 
of  such  companies. 

55  L.  R.  A.  866,  MONTGOMERY  v.  STATE,  43  Tex.  Crim.  Rep.  304,  65  S.  W.  537. 
Legality  of  arrest  without  warrant. 

Cited  in  Cortez  v.  State,  44  Tex.  Crim.  Rep.  180,  69  S.  W.  536,  holding  illegal 
an  arrest  by  sheriff  for  horse  stealing  where  sheriff  at  time  of  arrest  informed 
accused  he  would  arrest  him  for  such  offense  but  did  not  disclose  his  authority; 
Brown  v.  King,  41  Tex.  Civ.  App.  593,  93  S.  W.  1017,  holding  a  shot  fired  within 
sight  and  hearing  of  deputies  by  one  of  a  crowd  is  not  a  breach  of  peace  "com- 
mitted in  presence  of  officer"  so  as  to  justify  search  of  the  crowd  for  weapons 
hence  such  search  is  not  official  and  sheriff  it  not  liable  for  resulting  injuries. 
Liability  for  killing-  officer  in  making-  arrest. 

Cited  in  Hull  v.  State.  50  Tex.  Crim.  Rep.  613,  100  S.  W.  403,  holding  court 
properly  charged  on  murder  in  second  degree  where  accused  knew  person  he  shot 
was  policeman. 

Cited  in  note  (66  L.R.A.  371)  on  homicide  in  resisting  arrest,  or  of  officers  of 
justice. 

55  L.  R.  A.  861).  LIPSCOMB  v.  HOUSTON  &  T.  C.  R.  CO.  95  Tex.  5,  93  Am.  St. 

Rep.  804,  H4  S.  W.  !>•>:!. 
Persons   liable  under  statute   for  deatli   by  wrongful  act. 

i  ;icd  in  Pulom  v.  Jacob  Dold  Packing  Co.   182  Fed.  358,  holding  that  under 
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Texas  statute  private  corporation  is  not  liable  for  death  of  person  occurring 
through  acts  of  its  agents  or  servants;  Parker  v.  Dupree.  28  Tex.  Civ.  App.  342, 
67  S.  W.  185,  holding  a  receiver  as  such  is  not  a  "person"  but  a  mere  agency  of 
the  court  and  hence  not  within  statute  giving  right  of  action  against  a  "person" 
for  wrongful  death. 
Liability  under  provisions  as  to  railways  and  carriers. 

Cited  in  Fisher  v.  Texas  Teleph.  Co.  34  Tex.  Civ.  App.  309,  79  S.  W.  50, 
holding  action  cannot  be  maintained  against  telephone  company  for  allowing 
dangerous  wire  to  be  down  where  contact  therewith  is  probably,  under  statute 
making  common  carriers  liable  for  death  by  wrongful  act ;  Missouri  K.  &  T.  R. 
Co.  v.  Freeman,  97  Tex.  402,  79  S.  W.  9,  1  Ann.  Cas.  481,  holding  that  although 
the  statutory  liability  of  railways  for  death  caused  by  negligence  of  employees 
is  not  confined  to  negligence  in  the  actual  operation  of  trains  it  cannot  be  ex- 
tended to  include  the  conduct  of  a  hospital  by  the  railway  company. 
Intent. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  142,  10  L.R.A.(N.S-) 
379,  96  S.  E.  1073,  holding  right  of  action  exists  against  carrier  for  wrongful  death 
where  it  is  caused  by  the  negligent  but  unintentional  act  of  fellow  servant. 
Acts  within  scope  of  servants  employment. 

Cited  in  Curley  v.  Electric  Vehicle  Co.  68  App.  Div.  21,  74  N.  Y.  Supp.  35, 
holding  act  of  driver  of  electric  cab  in  backing  cab  upon  and  injuring  another 
driver  at  place  where  cabs  congregated  to  be  within  scope  of  employment. 

Cited  in  footnotes  to  Holler  v.  Ross,  59  L.R.A.  943,  which  denies  master's  lia- 
bility for  shooting  of  trespasser  by  person  employed  to  watch  personalty  stored 
on  another's  realty;  Southern  R.  Co.  v.  James,  63  L.R.A.  257,  which  holds  master 
liable  for  act  of  night  watchman  in  shooting  trespasser  while  running  away  after 
having  escaped  from  him  while  taking  to  town  calaboose. 
Results  reasonably  to  be  anticipated. 

Cited  in  Denison,  B.  &  N.  O.  R.  Co.  v.  Barry,  98  Tex.  251,  83  S.  W.  5,  holding 
railroad  not  liable  for  sickness  of  wife  of  property  owner  caused  by  fright  from 
negligent  backing  up  of  water  in  construction  of  a  dump. 
Good  character  of  person  injured   as  an   element   of  damage. 

Cited  in  Cameron  Mill  &  Elevator  Co.  v.  Anderson,  34  Tex.  Civ.  App.  233,  78  S. 
W.  971,  holding  good  character  of  injured  child  inadmissible:  Cameron  Mill  <fc 
Elevator  Co.  v.  Anderson,  98  Tex.  161.  1  L.R.A.(X.S.)  201.  81  S.  W.  282,  holding 
admissible  evidence  that  injured  boy  was  industrious,  economical,  obedient  and 
did  not  use  tobacco  nor  intoxicants. 

Cited   in   note    (1   L.R.A. (X.S.)    199)    on  evidence   of  habits   and   character   of 
person  injured  or  killed,  as  affecting  damages. 
M  i  i  i-_;:i » ion  of  damages  by  receipt  of  money  from  other  source. 

Cited  in  note   (67  L.R.A.  94)   on  mitigation  of  damages  for  personal  injury  by 
receipt  of  money  from  some  other  source  because  of  injury. 
Liability  for  injury  by  servant  in  use  of  dangerous  agency. 

Cited  in  note   (10  L.R.A.(N.S.)   372,  376,  397,  402)   on   liability   for  injury   by 
servant  to  third  person  in  use  of  dangerous  agency. 
Questions  for  jury. 

Cited  in  Southern  Kansas  R.  Co.  v.  McSwain,  55  Tex.  Civ.  App.  322,  118  S.  W. 
874,  holding  that  testimony  that  it  was  duty  of  plaintiff  in  negligence  action 
to  take  certain  precautions  for  his  own  safety,  was  subject  to  objection  that  it 
was  conclusion  for  jury's  determination. 
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55  L.  R.  A.  874,  LOOFBOUROW  v.  HICKS,  24  Utah,  49,  06  Pac.  002. 

55  L.  R.  A.  870,  CROWLEY  v.  GROOXELL,  73  Vt.  45,  87  Am.  St.  Rep.  690,  50 

Atl.  546. 
Liability    for   injuries  by   animals. 

Cited   in   note    (97   Am.   St.   Rep.    288)    on   actions   to   prevent   or .  compensate 
injury  due  to  bees. 
—  i  ><>•_•*. 

Cited  in  notes  (24  L.R.A. (N.S.)  460)  on  scienter  necessary  to  owner's  liability 
for  injury  by  dog;  (33  L.R.A. (X.S.)  163)  on  liability  for  injuries  caused  by 
dog  running  against  person. 

55  L.  R.  A.  879,  GREEN  v.  TIDBALL,  2(5  Wash.  338,  67  Pac.  84. 
"What    is  lieu  or  iuctimbrance. 

Cited  in  Linne  v.  Bredes,  43  Wash.  542.  6  L.R.A.  (N.S.)  708,  117  Am.  St.  Rep, 
1068,  80  Pac.  858,  11  Ann.  Cas.  238,  as  to  delinquent  water  charges  not  con- 
stituting incumbrance. 

"When    iiKscNNiueiit    for    local    improvement    becomes    lien    within    covenant 
against    iiictuuhruiicfH. 

Cited  in  Knowles  v.  Temple,  49  Wash.  590,  06  Pac.  1,  holding,  under  statute, 
lien  attaches  from  time  assessment  roll  is  placed  in  hands  of  collecting  officer. 

Distinguished  in  First  Church  of  Christ  v.  Cox,  47  Ind.  App.  539,  94  N.  E.  1048r 
holding  that  grantor  who  conveyed  lot  by  warranty  deed  is  not  liable  for  breach 
of  covenant,  where  street  improvement  had  been  completed  prior  to  deed,  but 
where  assessment  therefor  was  not  made  until  after. 

Disapproved  in  Everett  v.  Marston,  186  Mo.  603,  85  S.  W.  540,  holding  assess- 
ment for  paving  does  not  become  lien  as  between  vendor  and  vendee  until  date 
of  receipt  to  board  of  public  works  therefor  although  paving  was  completed  before 
covenant. 
Defects   in    pleading   available   on    appeal. 

Cited  in  State  ex  r<  Merriam  v.  Superior  Ct.  55  Wash.  67,  104  Pac.  148, 
holding  in  condemnation  proceedings  where  complaint  wras  insufficient  as  not 
alleging  petitioner  was  public  service  corporation,  such  defect  not  considered 
on  appeal  where  on  preliminary  hearing  no  objection  was  raised  and  charter 
introduced  in  evidence  showed  petitioner  in  fact  a  public  service  corporation: 
Peterson  v.  Barry,  50  Wash.  362,  97  Pac.  239,  holding  court  properly  overruled 
demurrer  to  complaint  in  replevin  although  it  did  not  allege  jurisdiction,  where 
defendant  did  not  stand  on  demurrer,  and  record  does  not  disclose  lack  of  proof 
of  jurisdictional  facts;  Gritman  v.  United  States  Fidelity  &  Guaranty  Co.  41 
Wash.  81,  83  Pac.  6,  holding  court  properly  allowed  amendment  on  second  trial 
to  make  complaint  conform  to  evidence  which  concerned  a  certain  document 
introduced  on  first  trial  and  admitted  in  part,  and  which  was  introduced  on 
second  trial;  Sclby  v.  Vancouver  Waterworks  Co.  32  Wash.  525,  73  Pac.  504, 
holding  on  objection  raised  first  on  appeal  that  complaint  does  not  state  facts 
sufficient  to  constitute  cause  of  action  complaint  will  be  deemed  to  have  been 
amended  to  conform  to  evidence. 

55  L.   R.  A.  882,   COM.  EX    REL.  EL-KIN   v.   BARNETT,   199   Pa.   161,  48   Atl. 

970. 
Scope  of  writ   of  man  daman. 

Cited  in  Com.  ex  rel.  Attv.  Gen.  v.  State  Treasurer,  13  Pa.  Dist.  R.  233,  29  Pa. 
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Co.  Ct.  550,  holding  writ  will  lie  to  compel,  state  treasurer  to  pay  warrants  drawn 
by  auditor-general  in  behalf  of  certain  officers  in  accordance  with  act  of  assembly 
providing  therefor;  Penn  Gas  Coal  Cos.  Petition,  19  Pa.  Dist.  R.  839,  holding 
that  quarter  sessions  is  without  jurisdiction  to  entertain  petition  for  mandamus 
to  county  commissioners. 
Jurisdiction  of  trial  courts. 

Cited  in  Re  Penn  Gas  Coal  Co.  36  Pa.  Co.  Ct.  644,  on  jurisdiction  of  court  of 
quarter  sessions. 
Power    of    mayor. 

Cited  in  Erie  v.  Parade  Street  Market  Co.  37  Pa.  Super.  Ct.  451,  holding  under 
statute  mayor  of  city  made  integral  part  of  law-making  power  of  city,  and  no 
ordinance  can  be  made  law  without  being  submitted  to  him  for  approval. 
Jurisdiction   in   divorce  proceeding. 

Cited  in  English  v.  English,  19  Pa.  Super.  Ct.  596,  holding  party  in  divorce 
proceeding  can  waive  objection  to  want  of  jurisdiction  over  the  parties  by  vol- 
untary appearance;  Kesel  v.  Kesel,  16  Pa.  Dist.  R.  981,  34  Pa.  Co.  Ct.  565, 
holding  in  divorce  proceeding  court  does  not  acquired  power  to  decree  divorce 
by  acquisition  of  jurisdiction  over  parties,  but  must  acquire  jurisdiction  over 
subject-matter;  Lyon  v.  Lyon,  13  Pa.  Dist.  R.  632,  30  Pa.  Co.  Ct.  358,  holding 
voluntary  appearance  by  defendant  in  divorce  case,  without  personal  service 
of  process  on  him,  and  failure  to  make  defense  not  in  themselves  "round  for 
presumption  of  "levity"  or  "collusion"'  within  statute  barring  right  of  divorce 
therefor. 
"Waiver  of  defect  in  jurisdiction. 

Cited  in  Lewisburg  Bridge  Co.  v.  Union  County,  232  Pa.  262,  81  Atl.  324.  hold- 
ing that  objections  relating  to  authority  of  court  over  subject-matter  cannot  be 
waived  or  jurisdiction  obtained  by  acquiescence;  Gery  v.  Young,  19  Pa.  Dist.  R. 
11,  to  the  point  that  judgment  may  be  attacked  for  lack  of  jurisdiction  at  any- 
time; Maxler  v.  Freeport  Borough,  48  Pa.  Super.  Ct.  155,  holding  that  after 
assessment  of  damages  by  viewers  upon  change  of  grade,  acquiescence  therein 
is  waiver  of  any  irregularities  in  proceeding;  Emerson  v.  Standard  Protective 
Soc.  48  Pa.  Super.  Ct.  317,  holding  that  where  court  has  jurisdiction  of  subject- 
matter,  objection  to  jurisdiction  by  corporation  that  it  could  not  be  sued  in 
county  where  venue  laid  is  waived  by  general  appearance;  Com.  v.  Coleman,  10 
North.  Co.  Rep.  221,  to  the  point  that  where  court  has  jurisdiction  over  subject- 
matter  appearance  and  answer  is  waiver  of  defect  in  process;  National  Casket 
Co.  v.  Marley,  29  Pa.  Co.  Ct.  282,  holding  party  can  waive  defect  in  jurisdiction 
of  parties  by  appearance;  Marvin  v.  New  York  Cloak  &  Fur  Co.  14  Lu/erne  Leg. 
Reg.  Rep.  353,  holding  objection  to  jurisdiction  of  person  in  attachment  waived 
by  failure  to  claim  defect  within  period  allowed  by  statute;  McWilliams  v. 
Martin,  12  Luzerne  Leg.  Reg.  Rep.  194,  holding  appearance  by  defendant  in 
attachment  before  alderman  and  defense  on  merits  is  waiver  of  irregularities 
going  to  jurisdiction  of  person;  Nevil  v.  Heinke,  22  Pa.  Super.  Ct.  617,  holding 
jurisdictional  defect  of  subject-matter  in  summary  proceedings  before  justice 
of  the  peace  to  recover  possession  of  premises  sold  under  mortgage  foreclosure 
not  waived  by  defendant's  appearance  and  defense;  Poor  Directors  v.  Poor  Di- 
rectors, 25  Pa.  Super.  Ct.  600,  holding  where  want  of  jurisdiction  of  justices  to 
make  an  order  appears  on  face  thereof  subsequent  proceeding  thereon  invalid. 
Weight  of  practical  construction  of  statute. 

Cited   m   Com.   v.   Rhoads,   20   Pa.   Dist.   R.    150,   holding   that   practical   con- 
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struction  put  upon  statute  relating  to  fire  escapes  by  department  of  factory  in- 
spection  is  of  great  weight   in  interpreting  same. 

55   L.   R.  A.   896.   FLETCHER  v.  HICKMAN,  50   VY.  Va.  244,   88   Am.   St.   Rep. 

862,  40  S.  E.  371. 
Hiv.ii  I    of  parent  to  custody  of  child. 

Cited  in  Ex  parte  Reynolds,  73  S.  C.  302,  114  Am.  St.  Rep.  86,  53  S.  E.  490r 
6  Ann.  Cas.  930,  holding  right  cannot  be  defeated  by  parol  gift  to  another  by 
parent;  Gilmore  v.  Kitson,  165  Ind.  408,  74  N.  E.  1083,  holding  father  entitled 
to  custody  as  against  sister  of  deceased  mother,  where  he  is  able  to  furnish 
home  although  not  so  well  off  financially  as  sister,  and  although  his  habits  were 
once  bad  but  he  has  subsequently  reformed. 

Cited  in  note  (16  L.R.A.  (N.S.)  1004)  on  placing  one's  child  in  another's 
custody  as  implying  contract  not  to  reclaim. 

55  L.  R.  A.  898,  McCLELLAX  v.  WESTON,  49  W.  Va.  669.  39  S.  E.  670. 
Title  by  advert*  possession  against  public. 

Cited  in  Foley  v.  County  Ct.  54  W.  Va.  26,  46  S.  E.  246,  holding  title  cannot 
be  acquired  by  adverse  possession  of  land  owned  by  county  and  used  as  site  for 
court  house  and  other  public  buildings;  Clifton  v.  Weston,  54  W.  Va.  253,  46  S. 
E.  360,  holding  title  cannot  be  acquired  by  adverse  possession  of  property  used 
for  street. 

Cited  in  footnote  to  Norrell  v.  Augusta  R.  &  Electric  Co.  59  L.R.A.  101,  which 
holds  title  by  prescription  not  acquired  by  adverse  possession  of  land  dedicated 
and  accepted  as  city  street. 

55  L.  R.  A.  908,  SANDERSON  v.  PANTHER  LUMBER  CO.  50  W.  Va.  42,  88  Am. 

St.  Rep.  841,  40  S.  E.  368. 
Servant  or  passenger. 

Cited  in  footnote  to  Traveler's  Ins.  Co.  v.  Austin,  59  L.R.A.  107,  which  holds 
railroad  paymaster  traveling  on  company's  business  from  station  to  station,  not 
a  passenger  within  meaning  of  accident  policy. 

Cited  in  notes  (19  L.R.A. (N.S. )  718)  on  employee  of  railroad  or  street  railway 
as  a  passenger  while  being  carried  to  or  from  work;  (23  L.R.A. (N.S.)  955)  on 
existence  of  relationship  where  servant  rides  to  and  from  work  at  other  than 
hours  of  actual  labor;  (20  L.R.A. (N.S.)  355)  on  operatives  employed  in  industri- 
al plant  as  fellow  servants  of  employees  on  private  railroad  in  connection  there- 
with. 

Distinguished  in  Harris  v.  City  &  E.  G.  R.  Co.  69  W.  Va.  66,  —  L.R.A. (N.S.) 
— ,  70  S.  E.  859,  Ann.  Cas.  1912  D,  59.  holding  that  servant  employed  in  power 
house,  and  who  is  furnished  with  pass  to  ride  at  any  time  on  company's  trains, 
is  passenger  and  not  fellow  servant 
Risks  assumed  by  servant. 

Cited  in  Fulton  v.  Crosby  &  B.  Co.  57  W.  Va,  94,  49  S.  E.  1012,  holding  servant 
assumes  risk  of  injury  resulting  from  master's  negligence  if  known  to  him; 
Nevvliuiise  v.  Kanawha  &  W.  V.  R.  Co.  62  W.  Va.  566,  59  S.  E.  1071,  holding 
servant  of  railroad  company  riding  home  on  construction  train  does  not  assume 
risk  of  injury  from  obstruction  caused  by  suspension  of  cables  over  track. 

Cited  in  footnote  to  Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  59  L.R.A.  698,  which 
In  ilds  habitually  excessive  speed  of  train  through  municipality  assumed  by  brake- 
man. 

Cited  in  notes    (4  L.R.A. (N.S.)    84!))    on  servant's  assumption  of  obvious  risks 
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arising  from  master's  negligence;  (28  L.R.A. (N.S.)  1223)  as  to  whether  servant 
may  assume  risk  of  dangers  created  by  master's  negligence;  (97  Am.  St.  Rep. 
889)  on  right  of  recovery  by  employees  accepting  extra  hazardous  duties. 

Distinguished  in  Vickers  v.  Kanawha  &  W.  V.  R.  Co.  64  W.  Va.  484,  20 
L.R.A. (N.S.)  800,  ]31  Am.  St.  Rep.  929,  63  S.  E.  367,  as  turning  upon  the  negli- 
gence of  fellow  servant  and  therefore  not  applicable  as  to  master's  duty  to  furnish 
safe  place  and  appliances. 

.->•>  L.  R.  A.  911,  UTTERMOHLEN  v.  BOGG'S  RUN  MIX.  &  MFG.  CO.  50  W.  Va. 

457,  88  Am.  St.  Rep.  884,  40  S.  E.  410. 
Liability   of  property   owner   for   Injury    to   trespasser. 

Cited  in  Upp  v.  Darner,  150  Iowa,  408,  32  L.R.A.  (X.S.)  745,  130  X.  W.  409, 
Ann.  Cas.  1912D,  574,  holding  that  person  who  strings  barbed  wire  some  distance 
from  his  boundary  line  is  not  liable  for  injury  to  runaway  horse  of  one  who  had 
gone  upon  premises  on  business  with  the  then  owner,  after  he  had  sold  and  de- 
livered possession;  Johnson  v.  Paducah  Laundry  Co.  122  Ky.  377,  5  L.R.A. 
(X.S.)  736,  92  S.  W.  330,  holding  laundry  company  who  maintain  uninclosed  vat 
on  vacant  lot  four  feet  from  sidewalk  not  liable  for  injury  to  one  who  leaves 
sidewalk  for  own  purpose  and  steps  into  vat. 

Cited  in  note    (100  Am.   St.  Rep.   200)    on   right  to  recover  for  negligence  of 
owner  of  dangerous  premises,  in  absence  of  privity. 
Trespassing  children. 

Cited  in  Paolino  v.  McKendall,  24  R.  I.  438,  60  L.R.A.  136,  96  Am.  St.  Rep. 
736,  53  Atl.  268,  holding  occupier  of  unguarded  lot  on  which  children  are  accus- 
tomed to  play  not  liable  for  injury  to  child  who  was  attracted  thereon  by  fire; 
Driscoll  v.  Clark,  32  Mont.  186,  80  Pac.  1,  holding  operator  of  lode  claim  who 
uses  unguarded  apparatus  for  transporting  wood  consisting  of  endless  chain  to 
which  flanges  are  attached,  situated  ten  feet  from  highway,  not  liable  for  injury 
to  trespassing  child:  lamurri  v.  Saginaw  City  Gas  Co.  148  Mich.  53,  111  .\. 
W.  884  (dissenting  opinion),  on  liability  of  gas  company  for  leaving  drip  tank- 
wagon  unattended  on  street  whereby  tampering  child  was  injured. 

Cited  in  footnote  to  Paolino  v.  McKendall,  60  L.R.A.  133,  which  denies  duty  of 
occupier  of  land  burning  rubbish,  to  guard  young  children  accustomed  to  play 
there,  from  fire. 

Cited  in  note  (19  L.R.A. (X.S.)  1099.  1133)  on  attractive  nuisance. 
Turntables. 

Cited  in  Walker  v.  Potomac,  F.  &  P.  R.  Co.  (Pannill  v.  Potomac.  F.  &  P.  R. 
Co.)  105  Va.  230,  4  L.R.A.(X.S.)  80,  115  Am.  St.  Rep.  871,  53  S.  E.  113,  8  Ann. 
Cas.  862,  holding  railroad  maintaining  unfastened  turntable  on  its  own  premises 
iifty  feet  from  grounds  where  children  play  and  three  hundred  feet  from  public 
road  not  liable  for  injury  to  trespassing  child:  Conrad  v.  Baltimore  &  O.  R.  Co. 
64  W.  Va.  177,  1(5  L.R.A.(X.S.)  1130,  61  S.  E.  44,  denying  liability  for  injury 
to  child  from  unguarded  unfastened  turntable,  although  near  place  where  chil- 
dren were  wont  to  play;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  24."i. 
19  L.R.A. (N.S.)  1145,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas'.  981,  hold- 
ing railroad  not  liable  for  injury  to  trespassiiig  child  from  turntable,  nor  a 
waterworks  company  for  injury  to  child  who  trespasses  on  its  land  and  falls 
into  open  reservoir. 
Competency  of  child  witness. 

Cited  in  State  v.  Warner,  16  N.  D.  89,  112  X.  W.  60,  holding  it  for  the  trial 
court,  in  exercise  of  sound  discretion  after  examination  of  witness  to  determine 
whether  child  of  eight  years  possesses  sxifficient  intelligence  to  comprehend  obli- 
jation  of  oath. 
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Cited  in  footnote  to  Lee  v.  Missouri  P.  R.  Co.  63  L.R.A.  271,  which  holds 
incompetent  as  a  witness  one  entirely  ignorant  of  the  meaning  of  the  ceremony 
of  administering  an  oath. 

55  L.  R.  A.  916,  FOLEY  v.  RULEY,  50  \V.  Va.  158,  40  S.  E.  382. 
Priority   among-   creditors  attacking-   fraudulent   conveyance. 

Cited  in  Geiser  Mfg.  Co.  v.  Chevvning,  52  W.  Va.  531,  44  S.  E.  193,  holding 
creditor  who  brings  suit  to  set  aside  trust  deed  has  priority  over  creditor  who 
after  such  suit  brought  obtains  judgment  against  debtor;  Gilbert  v.  Peppers, 
65  W.  Va.  358,  36  L.R.A.  (X.S.)  1186,  64  S.  E.  361,  holding  general  creditor 
who  first  commences  suit  acquires  first  lien,  in  proceedings  to  set  aside  fraud- 
ulent conveyance;  Dent  v.  Pickens,  59  W.  Va.  289,  53  S.  E.  154,  on  time  lien 
is  acquired. 

Who  may   bring-  action. 

Cited  in  Frye  v.  Miley,  54  W.  Va.  327,  46  S.  E.  135,  holding  creditor  at  large 
nannot  maintain  suit  on  demand  not  then  due  and  payable. 

Pleading-. 

Cited  in  First  Nat.  Bank  v.  Prager,  50  W.  Va.  678,  41  S.  E.  363,  holding  that  a 
bill  in  equity  which  attacked  a  general  assignment  as  fraudulent  and  made  with 
the  intent  to  delay  and  hinder  creditors,  and  prays  that  the  lien  of  attachment 
of  the  plaintiff  may  be  established  and  enforced,  is  sufficient  against  demurrer. 

55  L.  R.  A.  922,  SCHMULBACH  v.  SPEIDEL,  50  W.  Va.  553,  40  S.  E.  424. 
V  :i  -.i<l:i  m  ii -.  to  surrender  oflice. 

Cited  in  Kline  v.  McKelvey,  57  W.  Va.  30,  49  S.  E.  896,  holding  mandamus  may 
lie  awarded  against  one  who  holds  over  after  expiration  of  term  for  which  he 
Has  elected  to  compel  him  to  yield  office  to  person  appointed  to  succeed  him: 
State  ex  rel.  Moyer  v.  Baldwin,  77  Ohio  St.  544,  19  L.R.A. (N.S.)  60,  83  N.  E. 
907.  12  Ann.  Cas.  10,  holding  mandamus  will  lie  to  compel  restoration  to  oflice 
from  which  one  has  been  unlawfully  removed. 

Cited  in  note  (19  L.R.A.  (N.S.)  54,  55,  60)  on  mandamus  to  restore  to  oflice 
one  illegally  removed. 

55  L.  R.  A.  930,  CARIENS  v.  CARIENS,  50  W.  Va.  113,  40  S.  E.  335. 
Custody  of  cbild  In  divorce  case. 

Cited  in  Meyer  v.  Meyer,  100  Va.  229,  40  S.  E.  1038,  holding  court  will  regard 
welfare  of  child  as  of  paramount  importance,  and  will  grant  custody  to  mother 
where  for  best  interests  of  child;  Dawson  v.  Dawson,  57  W.  Va.  531,  110  Am.  St. 
Rep.  800,  50  S.  E.  613,  holding  court  will  award  custody  to  wife  where  for  welfare 
of  child. 
Oonclusivene.ss  of  award  of  custody  of  child. 

Cited  in  Dawson  v.  Dawson,  57  W.  Va.  531,  110  Am.  St.  Rep.  800,  50  S.  E. 
613,  holding  judgment  of  court  in  habeas  corpus  proceedings  by  wife  against 
husband  for  custody  after  full  hearing  is  res  adjudicata  in  subsequent  suit  for 
divorce  and  custody  of  child,  as  to  all  facts  known  and  existing  at  time  ot 
habeas  corpus  hearing;  Crockett  v.  Crockett,  132  Iowa,  392,  106  N.  W.  944. 
holding  decree  awarding  custodj'  of  child  conclusive  unless  it  is  made  to  appear 
that  by  reason  of  some  change  of  condition  or  circumstance  not  known  to  nor 
within  contemplation  of  court  an  enforcement  of  decree  will  be  attended  by 
positive  wrong  or  injustice. 
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C'oiiolusiveiietiM  of  decree  of  divorce. 

Cited  in  Chapman  v.  Parsons,  66  W.  Va.  310,  24  L.R.A.(X.S.)  1017,  135  Am. 
St.  Rep.  1033,  66  S.  E.  461,  19  Ann.  Cas.  453,  holding  where  decree  of  divorce 
from  bed  and  board  is  made,  but  no  provision  made  for  alimony,  court  cannot 
thereafter  award  alimony  on  application  to  set  aside  decree  as  having  been  ob- 
tained by  fraud  and  before  decree  is  successfully  assailed;  Jennison  v.  Jennison, 
136  Ga.  210,  71  S.  E.  244,  Ann.  Cas.  1912  C,  441,  holding  that  prior  to  grant  of 
total  divorce,  adultery  on  part  of  wife,  subsequent  to  grant  of  temporary  alimony, 
is  ground  for  revoking  order  for  alimony. 

55  L.  R.  A.  933,  McILWAINE  v.  ELLINGTON,  49  C.  C.  A.  446,  111  Fed.  578. 
Conflict  of  laws  n.>  to  building;  and  loan  association  contracts. 

Cited  in  Columbian  Bldg.  &  L.  Asso.  v.  Rice,  68  S.  C.  242,  47  S.  E.  63,  1  Ann. 
Cas.  239,  on  law  governing  construction  of  building  and  loan  association  con- 
tracts and  also  citing  annotation  thereon;  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v. 
Green,  59  C.  C.  A.  167,  123  Fed.  44,  holding  contract  governed  by  law  of  state 
of  incorporation,  wherein  is  its  home  office,  and  mortgage  provides  all  payments 
due  thereon  were  to  be  paid  at  home  office;  Alexander  v.  Southern  Home  Bldg. 
&  L.  Asso.  120  Fed.  965,  holding  where  subscription  was  made  at  home  office, 
money  lent  there  and  all  payments  made  there,  contract  governed  by  law  of 
such  state;  Washington  Nat.  Bldg.  &  L.  Asso.  v.  Pifer,  31  App.  D.  C.  438,  14 
Ann.  Cas.  734;  Interstate  Bldg.  &  L.  Asso.  v.  Edgefield  Hotel  Co.  120  Fed.  425,— 
holding  contract  governed  by  law  of  state  of  organization  where  subscription 
is  made  there  and  all  payments  are  made  at  home  office  in  such  state,  although 
security  is  situated  in  another  state;  Kinney  v.  Columbia  Sav.  &  L.  Asso.  113 
Fed.  363,  holding  contract  a  Colorado  contract  where  association  was  of  that  state 
and  payments  to  be  made  there,  although  mortgage  was  given  on  real  estate  in 
Utah;  United  States  Sav.  &  L.  Co.  v.  Harris,  113  Fed.  33,  holding  where  Minne- 
sota building  and  loan  association  makes  loan  to  Kentucky  member  secured 
by  mortgage  on  real  estate  in  Kentucky  all  payments  to  be  made  at  home  office 
in  Minnesota,  contract  governed  by  law  of  that  state. 

Cited  in  notes   (62  L.R.A.  55,  61,  65)   on  conflict  of  laws  as  to  interest  and 
usury;    (4  L.R.A. (X.S.)  1191,  1192)   on  enforcement  of  mortgage  on  realty  valid 
according  to  law  of  place  where  made  and  payable,  but  usurious  according  to 
lex  fori  et  rei  sits. 
Force  of  state  conrt   decisions  in   federal   conrts. 

Cited  in  note  (40  L.R.A.(N.S.)  426)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to. 
Federal  courts. 

55  L.  R,  A.  956,  STATE  EX  REL.  ELLIS  v.  THORNE,  112  Wis.  81,  87  N.  W.  797. 
Legislative  authority  to  designate   quasi  Judicial   offices. 

Cited  in  State  ex  rel.  Gubbins  v.  Anson,  132  Wis.  471,  112  N.  W.  475,  holding 
legislature  could  authorize  the  appointment  of  jury  commissioners  by  circuit 
judges;  State  ex  rel.  Kenosha  Gas  &  Electric  Co.  v.  Kenosha  Electric  R.  Co. 
145  Wis.  348,  129  N.  W.  600,  holding  that  legislature  may  empower  rate  com- 
mission to  administer  law  requiring  ascertainment  of  facts  such  as  required 
upon  application  for  certificate  of  convenience. 
—  Taxing  officers. 

Cited  in  Ziminer  v.  Bay  County,  159  Mich.  217,  123  N.  W.  899.  holding  valid 
law  creating  "committee  on  appeal''  from  board  of  tax  equalization,  although 
it  exercise  judicial  powers,  it  not  being  a  court  within  constitutional  provision  for 
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vesting  of  judicial  powers  in  certain  courts;  Foster  v.  Ro\ve,  128  Wis.  333,  107  N. 
W.  635,  8  Ann.  Cas.  595,  holding  powers  of  boards  of  tax  equalizers  quasi  ju- 
dicial and  act  granting  powers  not  void  as  delegation  of  legislative  powers; 
Adams  v.  Kuykendall,  83  Miss.  593,  35  So.  830,  holding  state  can  grant  power 
to  state  officer  to  require  assessment  by  municipal  officer  although  charter  of 
city  is  silent  as  lo  such  taxation  by  municipal  officer;  State  ex  rel.  Vilas  v. 
Wharton,  117  Wis.  563,  94  N.  W.  359,  holding  board  of  review  not  a  court 
within  meaning  of  constitution  but  part  of  machinery  of  taxation;  States  ex  rel. 
Hessey  v.  Daniels,  143  Wis.  653,  128  N.  W.  565,  holding  that  legislature  has 
plenary  power  over  whole  subject  of  taxation,  within  constitutional  limitation.*. 
I'owers  of  quasi  judicial  boards  and  officers. 

Cited  in  Firemen's  Pension  Fund  v.  McCrory,  132  Ky.  94,  21  L.R.A.(N.S.)  588. 
116  S.  W.  326,  holding  conclusive  decision  by  board  of  trustees  of  firemen's 
pension  fund  as  to  who  are  entitled  to  fund;  Re  Linden,  112  Wis.  526,  88  X. 
W.  645,  holding  exercise  by  board  of  control  of  power  to  transfer  inmates  of 
penal  institutions  not  infringement  of  constitutional  provision  vesting  judicial 
powers;  State  ex  rel.  Meredith  v.  Lippels/ 112  Wis.  206,  87  N.  W.  1093,  on  extent 
of  powers  of  "board  of  review"  in  investigation  of  action  of  county  board. 
—  Coiiclnsiveiiess  of  decisions. 

Cited  in  State  ex  rel.  N.  C.  Foster  Lumber  Co.  v.  Williams,  123  Wis.  65,  100 
X.  W.  1048,  holding  decision  of  board  of  review  conclusive  where  made  accord- 
ing to  their  judgment,  which  is  supported  by  reasonable  view  of  evidence. 
Return  in  appeal  or  certiorari. 

Cited  in  Crate  v.  Pettepher,  1]2  Wis.  256,  87  N.  W.  1104,  holding  justices 
return  insufficient  to  confer  jurisdiction  on  appellate  court  where  jurisdictkmal 
matters  of  justice  court  are  not  shown. 

55  L.  R.  A.  959,  DEAN  v.  CUSHMAX,  95  Me.  454,  85  Am.  St.  Rep.  425,  50  Atl. 

85. 
M ortsajcjee's   riivli  i  of.  action  afniiiiNt  purchaser  from  inortgng-or. 

Cited  in  note   (109  Am.  St.  Rep.  445)   on  mortgagees'  right  of  action  against 
purchaser   of    mortgaged    property    who    merely    exercises    dominion    subject    to 
mortgage. 
Acts  constituting  conversion. 

Cited  in  Ivers  &  P.  Piano  Co.  v.  Allen,  101  Me.  221,  115  Am.  St.  Rep.  307, 
63  Atl.  735,  8  Ann.  Cas.  128,  holding  conversion  occurs  where  purchaser  of  piano, 
who  gives  lease,  in  substance  a  conditional  sale,  which  is  unrecorded,  subse- 
quently gives  mortgage  thereon  which  is  recorded. 
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CASES    IN    56   L.    R   A. 


56  L.  R.  A.  33,  BATTEY  v.  BARKER,  62  Kan.  517,  64  Pac.  79. 
Homestead   exemption. 

Cited  in  Northrup  v.  Horville,  62  Kan.  769,  64  Pac.  622,  holding  that  husband 
under   homestead  statute  could  not  through  his  right  to  one  half  of  deceased 
wife's  homestead  convey  the  other  one  half  belonging  to  the  adult  children  and 
thus  free  it  from  a  judgment  against  wife  after  its  abandonment  by  him. 
—  Persons   entitled   to. 

Cited  in  Ellinger  v.  Thomas,  64  Kan.  184.  67  Pac.  529,  holding  that  the  home- 
stead exemption  is  for  the  benefit  of  family  of  owner  hence  an  owner  whose 
wife  dies  and  whose  family  grows  up  and  leaves  is  not  entitled  to  exemption. 

Cited  in  footnotes  to  Cross  v.  Benson,  64  L.R.A.  560,  which  holds  minor  child 
residing  with  grand  parents  under  such  circumstances  that  they  become  morally 
responsible  for  her  nurture,  a  member  of  the  family  without  formal  adoption, 
within  meaning  of  homestead  laws;  Jones  v.  Crawford,  68  L.R.A.  299,  which 
holds  homestead  right  terminated  by  marriage  of  infant  in  whom  homestead 
vested  on  death  of  original  homesteader. 

Cited  in  note  (4  L.R.A. (X.8.)  395)  on  what  constitutes  a  "family"  under  home- 
stead and  exemption  laws. 

Distinguished  in  Aultman  v.  Price.  68  Kan.  641,  75  Pac.  1019,  where  the  only 
surviving  member  of  family  was  the  "widow"  and  not  an  adult  child. 

Criticised  in  Cross  v.  Benson,  (58  Kan.  509,  64  L.R.A.  566,  75  Pac.  558,  holding 
that  death  of  husband  leaving  surviving  only  a  wife  does  not  deprive  her  or  his 
family  of  the  homestead  exemption. 

56  L.  R.  A.  89,  HALL  v.  AMERICAN  REFRIGERATOR  TRANSIT  CO.  24  Colo. 

291,  65  Am.  St.  Rep.  223,  51  Pac.  421. 
Situs  of   property   for   purposed  of   taxation. 

Cited  in  Ames  v.  People,  26  Colo.  95,  56  Pac.  656,  holding  that  constitution 
does  not  forbid  legislature  from  providing  situs  for  taxation  of  property  other 
than  its  actual  situs,  hence,  taxation  of  a  railroad  as  a  whole  and  apportionment 
of  proceeds  to  municipalities  according  to  mileage  within  its  limits  as  compared 
to  the  whole  is  constitutional. 

Cited  in  footnote  to  Grigsby  Constr.  Co.  T.  Freeman,  58  L.R.A.  349,  which 
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holds  contractor's  outfit  brought  into  state  for  several  months'  use  in  construct- 
ing railroad,  taxable  in  state. 
Taxation  of  private  car  lilies. 

Cited  in  American  Refrigerator  Transit  Co.  v.  Adams,  28  Colo.  123,  63  Pac.  410, 
upholding  right  of  state  to  tax  refrigerator  cars  used  and  employed  within  the 
state  and  holding  that  a  statute  merely  prescribing  a  method  of  assessment  may 
apply  to  a  use  on  a  mileage  basis  which  took  place  before  its  passage;  Re  Union 
Tank  Line  Co.  204  111.  350,  98  Am.  St.  Rep.  221,  68  N.  E.  504,  denying  right  of 
state  to  tax  tank  line  cars  passing  into  and  through  the  state  such  cars  belonging 
to  a  New  Jersey  corporation  and  being  taxable  there  only;  State  ex  rel.  Armour 
Packing  Co.  v.  Stephens,  146  Mo.  681,  69  Am.  St.  Rep.  625,  48  S.  W.  929,  holding 
that  packing  company  cars  of  a  New  Jersey  corporation  having  a  domicile  in 
Kansas  where  they  are  loaded  and  kept  when  not  in  transit  are  not  taxable 
in  this  state;  Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah,  399,  48  L.R.A. 
705,  55  Pac.  639,  holding  that  cars  belonging  to  a  company  having  no  place  of 
business  within  this  state  but  being  leased  to  shippers  and  passing  through  or 
into  the  state  have  a  situs  in  this  state  for  purpose  of  taxation. 

.56  L.  R.  A.  93..  IIANNA  v.  PALMER,  194  111.  41,  61  N.  E.  1051. 
Certainty  of  description   of  land. 

Cited  in  Brooks  v.  Halane,   116  111.  App.  387,  holding  that  a   designation   of 
thirty   two  acres   out   of  a   larger  tract   without   indicating   which   thirty   two   is 
meant  is  void  for  uncertainty  in  a  conveyance  of  a  state  in  severalty. 
Sufficient   to   g'ive   color   of   title. 

Cited  in  Harries  v.  Howard,  126  Ga.  330,  55  S.  E.  59,  holding  that  a  will 
leaving  "all  my  lands"  to  sons  being  sufficient  to  pass  title  is  also  certain  enough 
to  operate  as  color  of  title. 

Cited  in  notes  (11  L.R.A.(N.S-)  779,  783)  on  invalid  tax  deed  as  color  of  title 
within  general  statutes  of  limitations;    (88  Am.  St.  Rep.  709)  on  color  of  title. 
Aqn-isition   of   tax   title   by    life    tenant. 

Cited  in  Blair  v.  Johnson,  215  111.  558,  74  N.  E.  747,  holding  that  title  by  limi- 
tation could  not  be  created  by  wife  of  life  tenant  who  had  defaulted  in  payment 
of  taxes  in  order  that  she  could  obtain  tax  title. 
l.acheti  barring'  creditor^'  clainiH  against  etttate  of  decedent. 

Cited  in  Goodrum  v.  Mitchell,  236  111.  187.  86  N.  E.  217,  Affirming  143  111. 
App.  139,  holding  claimants  barred  from  enforcing  claim  against  property  of 
deceased  occupied  after  his  death  as  homestead  by  widow  since  deceased,  where 
deceased  had  other  property  after  his  death  which  could  have  been  sold  to  satisfy 
claim  years  before  death  of  widow;  Miller  v.  Hammond,  126  111.  App.  270,  holding 
that  it  is  not  laches  to  refrain  from  collecting  balance  of  widow's  award  before 
her  death  in  absence  of  property  other  than  homestead  of  value  less  than  $1,000 
where  widow  also  has  life  estate  therein;  Turner  v.  Fell,  142  111.  App.  459, 
holding  that  creditors  may  enforce  claims  by  application  for  sale  of  homestead 
for  value  less  than  $1,000,  though  such  application  somes  after  great  lapse  of 
time,  because  of  its  exemption  during  life  of  widow, 
-nit-  of  realty  for  dents. 

Cited  in  Atherton  v.  Hughes,  249  111.  323,  94  N.  E.  546,  holding  that  land 
occupied  as  homestead  may  be  sold  for  debts  after  homestead  estate  is  extin- 
guished. 
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56  L.  R.  A.  95,  PEOPLE  EX  EEL.  BIBB  v.  ALTON,  193  111.  309,  01  X.  E.  1077. 

Subsequent  actions  in  209  111.  462,  70  X.  E.  640,  referring  to  history -of  case 
and  holding  evidence  showed  unlawful  exclusion  of  relator's  children  from 
school;  221  111.  275,  77  X.  E.  429,  referring  to  history  of  case  holding  finding 
of  jury  clearly  against  preponderance;  233  111.  544,  84  N.  E.  664,  referring  to 
history  of  case  and  issuing  a  peremptory  writ  of  mandamus. 
Instructions  embodying;  law  questions. 

Cited  in  Illinois  Steel  Co.  v.  Rolewicz,  ]13  111.  App.  316,  on  the  submission 
of  definitions  as  to  who  are  fellow  servants  as  being  necessary  in  leaving  facts 
of  case,  on  that  point  to  the  jury. 

56  L.  R.  A.  98,  GIBSOX  v.  TORBERT,  115  Iowa,  163,  91  Am.  St.  Rep.  147,  88 

N.  W.  443. 
Liability  of  drng-g-ist  in  sale  of  drug's. 

Cited  in  footnote  to  Smith  v.  Middleton,  56  L.R.A.  484,  which  holds  druggist 
liable  for  punitive  damages  for  filling  order  for  calomel  tablets  with  morphine, 
without  giving  notice  of  fact. 

Cited  in  note  (29  L.R.A. (X.S.)  903)  on  duty  of  druggist  or  apothecary  in  sale 
or  compounding  of  drugs  or  medicines. 

56  L.  R.  A.  101,  MILLER  v.  EVANS,  115  Iowa,  101,  91  Am.  St.  Rep.  143,  88  N. 

W.  198. 
Right   of  court   to  suspend  sentence. 

Cited  in  State  v.  Abbott,  87  S.  C.  468,  33  L.R.A. (N.S.)  117,  70  S.  E.  6,  Ann. 
Cas.  1912B,  1189,  holding  that  court  has  no  power  to  suspend  sentence  of  im- 
prisonment during  good  behavior  of  convict;  Smith  v.  District  Ct.  132  Iowa,  605, 
109  X.  W.  1085,  11  Ann.  Cas.  296,  holding  that  the  trial  court  has  no  powei 
to  suspend  sentence  after  being  pronounced  in  criminal  case  for  purpose  of  cor- 
recting record  of  the  judgment. 

Cited  in  note  (33  L.R.A.(X.S.)  120)  on  power  of  court  to  suspend  or  stay 
execution  of  sentence. 

56  L.  R.  A.  103,  AXDREWS  v.  LINCOLN,  95  Me.  541,  50  Atl.  898. 
Perpetuities. 

Cited  in  Loomer  v.  Loomer,  76  Conn.  527,  57  Atl.  167,  holding  that  a  trust 
which  might  continue  for  thirty  years  according  to  the  terms  of  the  will,  is  too 
remote. 
Effect  of  void   limitation  over  on  other  estates  in  same  will. 

Cited  in  Shepperd  v.  Fisher,  206  Mo.  247,  103  S.  W.  989,  holding  that  devises 
to  widow  and  daughters  of  testator  must  fail  along  with  the  void  limitation  over 
to  their  bodily  heirs,  if  they  had  issue. 
l»isj)«sl  ( ion  of  property  on   failure  of  trust. 

Cited  in  Casgrain  v.  Hammond,  134  Mich.  433,  104  Am.  St.  Rep.  610,  96  N.  W. 
510,  holding  property  subject  to  disposition  as  intestate  property  where  a  trust 
under  the  will  is  void  as  too  remote. 

56  L.  R.  A.  105,  AUDITOR  GENERAL  v.  SAGE  LAND  &  IMPROV.  CO.  129 

Mich.  182,  88  N.  W.  468. 
Effect   of   wrongful   omission   of   property   augmenting;    tax    paid   on    other 

property. 

Cited  in  Fletcher  Paper  Co.  v.  Alpena,  160  Mich.  466,  125  N.  W.  405,  holding 
L.R.A.  Au.  Vol.  VI.— 19. 
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tax  payer  entitled  to  recover  only  the  increase  in  tax  paid  because  of  wrongful 
assessment  of  other  property  and  not  entitled  to  recover  full  amount  of  tax  paid; 
Doty  Lumber  &  Shingle  Co.  v.  Lewis  County.  60  Wash.  433.  Ill  Pac.  562.  Ann. 
Cas.  191 2B,  870,  holding  that  failure  of  assessors  to  assess  money,  on  erroneous 
advice  of  attorney  general,  does  not  affect  validity  of  tax  on  other  property. 

56  L.  R.  A.  108,  NORTHWESTERN  MUT.  L.  INS.  CO.  v.  ROCHESTER  GER- 
MAN INS.  CO.  85  Minn.  48,  88  N.  W.  265. 
Followed  without  discussion  in  Northwestern  Miit.  L.  Ins.  Co.  v.  Sun  Ins.  Office, 

85  Minn.  66,  88  N.  W.  272. 

What  constitutes  total  loss  within   meaning;  of  policy  of  insurance. 

Cited  in  Spring  Garden  Ins.  Co.  v.  Amusement  Syndicate  Co.  102  C.  C.  A.  29, 
178  Fed.  526,  on  the  extent  of  destruction  amounting  to  a  "total  loss"  under 
policy;  Poppetz  v.  German  Ins.  Co.  85  Minn.  119,  88  N.  W.  438.  on  when  a  loss 
is  total  within  the  meaning  of  a  policy  of  fire  insurance. 

56  L.  R.  A.  115,  STATE  v.  KYLE,  106  Mo.  287,  65  S.  W.  763. 

Followed  without  discussion  in  State  v.  Clark,  170  Mo.  210,  70  S.  W.  1117. 
Time  of  taking-  of  effect  of  constitutional  amendment. 

Cited  in  Kelly-Goodfellow  Shoe  Co.  v.  Sally,  114  Mo.  App.  227,  89  S.  W.  889, 
holding  that  constitutional  amendment  as  to  number  of  jurors  agreeing  to  render 
verdict  went  into  effect  upon  the  official  canvass  of  the  vote  taken  thereon: 
Girdner  v.  Bryan,  94  Mo.  App.  30,  67  S.  W.  699,  holding  that  a  verdict  returned 
by  nine  jurors  before  the  canvass  of  the  vote  on  constitutional  amendment  au- 
thorizing verdict  by  three-fourths  of  jury  is  void. 
Self  operation  of  constitutional  provisions. 

Cited  in  McGrew  v.  Missouri  P.  R.  Co.  230  Mo.  551.  132  S.  W.  1076,  holding 
that  if  right  be  clearly  created  by  constitution  it  can  be  enforced  without  legis- 
lative action;  Rea  v.  State,  3  Okla.  Crim.  Rep.  278,  105  Pac.  384.  holding  that 
provision  of  constitution  prohibiting  judge  from  hearing  case  in  which  he  is  prej- 
udiced for  or  against  either  party  is  self-executing;  Day  v.  Day,  12  Idaho,  562, 

86  Pac.  531.  10  Ann.  Cas.  260,  holding  that  constitutional  provision  for  adminis- 
tration of  justice  without  prejudice   is  not  nullified  by   failure  of  legislature  to 
pass  a  law  providing  for  change  of  venue  for  prejudice  of  judge;    Kelley-Good- 
fellow  Shoe  Co.   v.  Sally.  114  Mo.  App.  227,  89   S.  W.   889.   holding  same  as  to 
constitutional    amendment    providing    for   return    of   verdict    by    three-fourths   of 
jury:    Re  McNaught,  1  Okla.  Crim.  Rep.  556,  99  Pac.  241;   Ex  parte  McNaught, 
23  Okla.  294,  100  Pac-.  27,   1   Okla.  Crim.   Rep.  268.— holding  constitutional  pro- 
vision supplemented  by  common  law  in  force,  providing  that  no  person  be  prose- 
cuted except  by  information  or  indictment  and  providing  for  preliminary  hearing 
in  case  of  prosecution  by  information  is  in  effect  and   self-executing. 

Ex   post   fa  M<>   law. 

Followed  in  State  v.  Parks,  165  Mo.  4!>6.  (i.i  S.  \V.  1132.  holding  that  a  crime 
committed  while  the  form  of  prosecution  was  by  indictment  could  be  proceeded 
against  by  information  as  provided  for  by  law  coming  into  operation  after 
commission  of  the  crime. 

Cited  in  State  v.  Marion,  235  Mo.  375,  138  S.  W.  491,  holding  that  amendment 
to  statute  making  punishment  for  stated  crime  more  severe  does  not  apply  to 
offenses  committed  before  enactment. 

Cited  in  note  (38  L.R.A.  (N.S.i  601,  602)  on  constitutionality  of  statutory 
provisions  for  prosecution  of  felony  upon  information  without  indictment  as 
an  ex  post  facto  law. 
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lu format foti   or  Indictment. 

Cited  in  Ex  parte  McLaughlin,  210  Mo.  662.  109  S.  W.  626,  holding  that  the 
state  constitutional  provision  for  prosecution  of  felonies  by  information  is  not 
a  denial  of  due  process  of  law;  State  v.  Taylor.  171  .Mo.  473,  71  S.  \V.  1005, 
on  information  and  indictment  as  being  concurrent  remedies  since  passage  of 
constitutional  amendment;  Garnsey  v.  State,  4  Okla.  Crim.  Rep.  555,  38  L.R.A. 
(N.S.)  606,  112  Pac.  24,  holding  that  under  Federal  constitution  person  charged 
with  commission  of  felony  in  Oklahoma  territory  was  entitled  to  be  accused  by 
indictment. 

Cited  in  footnote  to  State  v.  Guglielmo.  69  L.R.A.  466,  which  holds  indictment 
by  grand  jury  unnecessary  to  due  process  of  law. 

—  Leave  of  court. 

Cited  in  State  v.  Jones,  168  Mo.  401,  68  S.  W.  566.  holding  that  since  amend- 
ment to  constitution,  felony  may  be  prosecuted  upon  information  filed  by  prose- 
cuting attorney  without  leave  of  court ;  State  ex  rel.  Thrash  v.  Lamb,  237  Mo. 
451,  141  S.  W.  665,  to  the  point  that  prosecuting  attorney  has  discretionary 
power  to  institute  prosecutions  without  leave  of  court;  State  v.  Coleman,  186 
Mo.  172,  69  L.R.A.  388,  84  S.  W.  978  (dissenting  opinion),  on  prosecution  by  in- 
formation without  leave  of  court;  State  v.  Guglielmo,  46  Or.  257,  69  L.R.A. 
471,  79  Pac.  577,  7  Ann.  Cas.  976,  holding  that  district  attorneys  in  this  country 
have  the  discretionary  power  to  exhibit  informations  without  leave  of  court. 

—  Amendments. 

Cited  in  State  v.  Pyscher.  179  Mo.  150,  77  S.  W.  836;  State  v.  Vinso,  171 
Mo.  587,  71  S.  W.  1034, — holding  that  prosecuting  attorney  can  file  an  entirely 
new  information  since  information  as  used  by  constitution  is  same  as  at  common 
law  and  common  law  allowed  amendments  proper. 

—  Sufficiency  of  si&nature  or  verification. 

Cited  in  State  v.  Brock,  186  Mo.  460,  105  Am.  St.  Rep.  625,  85  S.  W.  595,  2 
Ann.  Cas.  768,  holding  that  failure  of  prosecuting  attorney  to  write  his  full 
name  in  body  of,  or  so  sign  information,  is  not  prejudicial  to  defendant;  State 
v.  Pohl,  170  Mo.  428,  70  S.  W.  695,  holding  information  in  case  of  felony  suf- 
ficient without  oath  if  presented  by  attorney  general  of  prosecuting  attorney  of 
proper  county  under  his  official  oath  under  the  adoption  of  the  constitutional 
amendment;  State  v.  Brown,  181  Mo.  224,  79  S.  W.  1111,  on  the  necessity  of  veri- 
fication of  information  under  oath  as  required  by  statute. 

Distinguished  in  State  v.  Bonner,  178  Mo.  430,  77  S.  W.  463,  where  the 
common  law  was  abrogated  by  statute  with  respect  to  requirement  of  verification 
of  in  formations  by  oath  of  prosecuting  attorney  or  by  oath  of  some  one  compe- 
tent to  testify  or  be  supported  by  affidavit;  State  v.  Minor,  193  Mo.  605,  92 
S.  W.  466,  holding  that  an  information  which  fails  to  recite  that  the  allegations 
therein  made  were  upon  prosecuting  attorney's  oath  will  not  sustain  a  conviction 
of  murder  in  second  degree. 
Common  l:iiv  information. 

Cited  in  State  v.  Coleman,  186  Mo.  169,  69  L.R.A.  387,  84  S.  W.  978  (dissenting 
opinion),  on  "information"  as  used  in  the  constitution  as  meaning  same  as  it 
common  law;  State  ex  rel.  Chicago,  B.  &  Q.  R.  Co.  v.  Bland,  189  Mo.  208,  88 
S.  W.  28,  3  Ann.  Cas.  1044,  denying  appeal  from  complaint  informing  court  of  a 
violation  of  an  injunction  and  policy  that  statute  giving  right  of  appeal  applies 
only  to  informations  considered  as  such  under  common  law. 

56  L.  R.  A.  121,  NATIONAL  WALL  PAPER  CO.  v.  COLUMBIA  NAT.  BANK,  (i3 

Neb.  234,  88  N.  W.  481. 
Subsequent  appeal,  68  Neb.  47,  93  N.  W.  1004. 
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Equity   appeal    without    bill    of   exceptions. 

Cited  in  McMillan  v.  Diamond,  77  Neb.  673,  110  X.  W.  542,  holding'  that  the 
court  may  entertain  an  equity  appeal  without  an  accompanying  bill  of  exceptions 
•containing  the  testimony  offered  in  the  court  below. 
Preference  of  directors  and   oHieeri»  of  Insolvent   corporation. 

Cited  in  City  Xat.  Bank  v.  Goshen  Woolen  Mills  Co.  35  Ind.  App.  577,  69  N. 
E.  206,  holding  that  directors  who  are  also  creditors  of  an  insolvent  corporation 
cannot  where  their  own  vote  is  necessary  prefer  themselves  in  deed  of  assignment 
of  corporation  assets  after  insolvency;  Williams  v.  Turner,  63  Xeb.  576,  88  X. 
W.  668,  holding  that  officers  and  directors  can  be  compelled  to  account  to  in- 
solvent corporation  for  goods  and  property  turned  over  to  third  .persons  for 
purpose  of  preferring  claims  upon  which  they  are  personally  liable. 

56  L.  R.  A.  124,  BATTLE  CREEK  VALLEY  BANK  v.  FIRST  NAT.  BAXK,  62 

Neb.  825,  88  X.  W.  145. 
Mortgage  or   sale   covering   property   not   in    esse. 

Cited  in  Ayre  v.  Hixson,  53  Or.  31,  133  Am.  St.  Rep.  819,  98  Pac.  515,  holding 
that  a  mortgage  does  not  include  the  increase  of  sheep  mentioned  therein  the 
mortgage  being  merely  a  lien  and  not  passing  title  to  property  covered; 
Sporer  v.  McDermott,  69  Neb.  538,  540,  96  N.  W.  232,  659,  5  Ann.  Cas.  396,  hold- 
ing that  an  executory  agreement  to  execute  a  mortgage  on  crops  after  they 
come  into  existence,  made  to  secure  rent  before  crops  were  planted  may  be 
specifically  enforced;  Robinson  v.  Stricklin,  73  Neb.  248,  102  XT.  W.  479,  holding 
that  an  agreement  to  deliver  crop  to  be  raised  from  seed  furnished  to  be  planted 
on  certain  acreage  does  not  pass  title  to  the  crop  raised,  though  contract  recites 
that  title  passes;  Dexter  v.  Citizens'  Nat,  Bank,  4  Neb.  (Unof.)  383,  94  N.  W. 
530,  holding  that  a  mortgage  to  a  bank  on  certain  specific  chattels  also  reciting 
that  it  cover  all  chattels  in  warehouse  at  time  possession  is  sought  or  taken  by 
mortgagee,  is  void  as  to  property  in  warehouse  acquired  after  date  of  the 
mortgage. 

Cited  in  note  (17  L.R.A. (N.S.)  203)  on  necessity  that  increase  of  animals  be 
in  gestation  to  be  covered  by  chattel  mortgage. 

5G  L.R.A.  127,  JOHNSTON  v.  PHELPS  COUNTY  FARMERS'  MUT.  1XS.  CO. 
63  Xeb.  21,  88  N.  W.  142. 

Subsequent  petitions  in  error,  66  Xeb.  591,  92  N.  W.  576;  73  Neb.  50,  102  N. 
AV.  72. 
.Acceptance    of    premium    subsequent    to    complete    I <>*•«. 

Cited  in  Farmers'  Alliance  Ins.  Co.  v.  Ferguson,  78  Kan.  798,  98  Pac.  231, 
Siolding  that  the  levy  of  an  assessment  and  application  thereof  to  a  policy  note, 
iboth  done  after  an  examination  by  an  adjuster  by  which  cause  forfeiture  was 
•discovered  and  all  circumstances  brought  within  knowledge  of  company,  con- 
stitutes a  waiver  of  the  forfeiture;  German  Ins.  Co.  v.  Shader,  68  Neb.  12,  60 
Lt.R.A.  923,  93  N.  W.  972,  holding  that  acceptance  of  accounting  to  insurer  for 
premium  paid  subsequent  to  complete  loss  waives  provision  that  no  liability 
attaches  for  loss  prior  to  payment  of  premium,  even  though  premium  was  sent 
back  to  agent  who  failed  to  deliver  it  to  insured. 

Cited  in  footnote  to  German  Ins.  Co.  v.  Shader,  60  L.R.A.  918,  which  holds 
provision  against  loss  occurring  before  premium  paid  waived  by  receiving  pre- 
mium after  all  property  destroyed. 

Distinguished  in  Farmers'  Mut.  Ins.  Co.  v.  Kinney,  64  Neb.  813,  90  N.  W.  926, 
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holding  that  acceptance   of   premium   after    fire    was   not   a   waiver   of   forfeiture 
where  there  was  other  valuable  property  left  under  the  insurance. 

56  L.  R.  A.  130.  UNITED  STATES  v.  ONE  PEARL  NECKLACE,  40  C.  C.  A.  -28/, 

131  Fed.  164. 

Subsequent  appeal,  65  C.  C.  A.  603,  131    Fed.  850. 
Forfeiture  of  goods  of  passengers   for  evasion   or  nonpayment   of  dntyv 

Cited  in  United  States  v.  One  Purple  Cloth  Costume,  158  Eed.  900,  holding- 
right  of  forfeiture  not  waived  by  collection  of  duty  and  permit  to  enter  goods 
seized  for  attempt  to  evade  duty;  Rogers  v.  United  States,  31  L.R.A.(N.S.)  26&, 
103  C.  C.  A.  408,  180  Fed.  60,  holding  that  one  who  is  permitted  to  leave  ship 
and  who  ignores  calls  and  requests  of  custom  officers  without  entering  con- 
cealed goods  loses  his  right  of  entry  and  goods  are  subject  to  forfeiture  though 
he  does  not  get  beyond  the  inspection  enclosure;  United  States  v.  One  Trunk, 
106  C.  C.  A.  459,  184  Fed.  318,  holding  that  description  in  claimant's  declaration 
was  sufficient  where  upon  landing  listed  certain  articles  and  "one  trunk  for  public 
stores,"  and  later  filed  regular  written  entry  at  custom  house  with  duplicate 
consular  invoice  of  contents  of  trunk. 

Cited   in   notes    (2   L.R.A. (N.S.)    186)    on    forfeiture   for   violation   of   revenue- 
laivs;    (31  L.R.A. (N.S.)    264)   as  to  when  offense1  of  smuggling  is  complete. 
Seixnre  of  goods  of   passenger  before  opportunity  to  complete  entry. 

Cited  in  One  Pearl  Chain  v.  United  States,  59  C.  C.  A.  499,  123  Fed.  374; 
United  States  v.  One  Pearl  Chain,  71  C.  C.  A.  500,  139  Fed.  514,  Affirming  139 
Fed.  512,  holding  seizure  of  a  chain  by  customs  officer  before  time  for  passenger 
to  complete  his  entry  excuses  him  from  completing  the  entry  where  he  mentioned 
the  article  as  required  by  law  when  he  first  made  his  entry. 
Baggage  or  imported  merchandise. 

Cited  in  Harts  v.  United  States,  72  C.  C.  A.  255,  140  Fed.  849  affirming  131 
Fed.  888,  holding  that  articles  found  in  passenger's  baggage  are  not  "imported 
merchandise''  within  revenue  statutes;  Two  Hundred  &  Eighteen  &  One-Half 
Carets  Loose  Emeralds  v.  United  States,  83  C.  C.  A.  475,  154  Fed.  841,  holding; 
that  articles  in  clothing  are  baggage  and  that  therefore  precious  stones  con- 
cealed in  a  hand  bag  are  forfeitable  under  statute  relating  to  goods  concealed 
in  baggage  of  persons  arriving  in  United  States;  United  States  v.  One  Trunk,  175 
Fed.  1016,  holding  that  a  misstatement  of  the  value  of  "imported  merchandise" 
not  "dressed  up  as  'baggage'  "  made  at  the  time  required  for  statement  of  value 
of  baggage  only  is  not  cause  for  forfeiture  under  the  statutes  applying  to  bag- 
gage and  not  to  "imported  merchandise." 

Distinguished  in  United  States  v.  Chesbrough,  176  Fed.  783,  holding  that  stat- 
ute  prescribing   penalty   for   unlawfully   importing  any   merchandise   is   not   re- 
stricted to  general  merchandise  as  distinguished  from  personal  effects  and  bag- 
gage. 
Goods   exempt   from   duty   in   baggage   of   returning   passengers. 

Distinguished  in  United  States  v.  Bernays,  86  C.  C.  A.  52,  158  Fed.  794.  as  not 
stating  kind  of  property,  allowed  to  be  brought  into  this  country  under  the  $100 
exemption  and  holding  that  such  exemption  applies  only  to  wearing  apparel  anil 
toilet  articles. 

56  L.  R.  A.  139,  RANK  OF  CHINA  v.  MORSE,  168  N.  Y.  458,  85  Am.  St.  Rep. 

676,  61  N.  E.  774. 
Conclusiveness  »f  assessments  made   on   stockholder  by   foreign   court.         ; 

Cited  in  Converse  v.  /Etna  Nat.  Bank,  79  Conn.  175,  —  L.R.A.(N.S.>  — ,  64 
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Atl.  341,  7  Ann.  Cas.  75,  holding  -A  judgment  ordering  assessment  of  share  holders 
towards  expense  of  receivership  and  collection  of  double  liability  of  share  holder 
not  conclusive  on  stockholder  residing  in  this  state  who  may  set  up  any  defense 
he  may  have  under  his  contract  as  stockholder. 

Distinguished  in  Car  Trust  Invest.  Co.  v.  Metropolitan  Trust  Co.  107  C.  C.  A. 
37,  184  Fed.  447.  holding  that  presumption  is  in  absence  of  fraud  that  arrange- 
ment made  for  sale  of  property  of  corporation  is  for  best  interest  of  shareholders. 
Foreign  law  as  a  question  for  court. 

Cited  in  Ilutchings  v.  Missouri,  K.  &  T.  R.  Co.  (Sealy  v.  Missouri,  K.  &  T.  R. 
Co.)  84  Kan.  482,  41  L.R.A.(X.S.)  502,  114  Pac.  1077,  holding  that  question  as  to 
what  is  law  of  another  state,  although  one  of  fact,  is  ordinarily  determined  by 
court;  Christiansen  v.  William  Graver  Tank  Works,  223  111.  151,  79  X.  E.  97, 
7  Ann.  Cas.  69,  holding  it  not  error  for  court  to  fail  to  read  Indiana  statutes  and 
decisions  to  the  jury  to  ascertain  the  law  of  that  state;  Plant  v.  Harrison,  36 
Misc.  688,  74  X.  Y.  Supp.  411,  on  expert  testimony  as  to  foreign  decisions  and 
statutes,  the  interpretation  of  which  is  a  matter  of  law  for  the  courts. 
Appeal  from  reversal  by  appellate  court. 

Cited   in  Jenks   v.  Thompson,   179   X.   Y.   25,   71   X.   E.   266,   holding   that   an 
order  of  reversal  by  appellate  court   will  be  sustained  if  any   legal  errors   were 
committed  by  the  trial  court. 
Process   to   obtain   jurisdiction   in   rein. 

Cited  in  National  Broadway  Bank  v.  Sampson,  179  X.  Y.  224,  66  L.R.A.  611, 
103  Am.  St.  Rep.  851,  71  X.  E.  766,  holding  that  personal  service  on  a   debtor 
while  temporarily  within  the  state  does  not  give  jurisdiction  of  a  debt  owing  to 
a  foreign  corporation  by  person  served  for  the  purpose  of  attachment. 
Enforcement   of   foreign   statutory   liability. 

Cited  in  Huichinson  v.  Stadler,  85  App.  Div.  430,  83  X.  Y.  Supp.  509,  holding 
that  the  liability  of  a  stockholder  imposed  purely  by  a  Xe\v  Jersey  statute  can- 
not be  enforced  in  this  state  solely  under  such  law  the  obligation  being  neither 
contractual  nor  leased  on  common  law. 

Cited  in  footnotes  to  Blair  v.  Xewbegin,  58  L.R.A.  644,  which  sustains  right 
to  enforce  stockholder's  liability  in  other  state  without  making  corporation  a 
party;  Miller  v.  Smith,  66  L.R.A.  473,  which  holds  that  courts  of  state  of  stock- 
holder's residence  will  not  take  jurisdiction  of  suit  by  corporate  creditor  on  be- 
half of  all  to  enforce  his  statutory  liability  to  contribute  toward  payment  of 
corporate  debts  in  advance  of  judicial  determination  of  his  proportionate  lia- 
bility where  laws  of  state  of  incorporation  contemplate  pro  rata  contribution 
to  be  enforced  in  equitable  proceeding  against  all  stockholders. 

56  Lf  R.  A.  149,  PARISH  v.  XEW  YORK  PRODUCE  EXCH.  169  X.  Y.  34,  61  X. 

E.  977. 
Validity  of  retroactive  changes  in   regulation   of  associations. 

Cited  in  Thousand  Island  Park  Asso.  v.  Tucker,  173  X.  Y.  213,  60  L.R.A.  790, 
65  X.  E.  975,  holding  that  an  after  passed  regulation  of  a  summer  residence  as- 
sociation the  members  of  which  agreed  to  be  bound  by  future  regulations  com- 
pelling members  to  purchase  all  groceries  and  vegetables  from  store  maintained 
by  the  association  is  unreasonable  and  void;  French  v.  Xew  York  Mercantile 
Exch.  80  App.  Div.  136,  80  X.  Y.  Supp.  312,  upholding  a  change  in  by-laws  of 
mercantile  exchange  having  a  gratuity  fund  for  widows  of  members  dividing 
members  into  two  classes,  those  participating  in  fund  and  paying  assessments 
and  those  neither  paying  assessments  or  participating;  Bond  v.  Atlantic  Terra 
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Cotta  Co.  137  App.  Div.  680,  122  N.  Y.  Supp.  425,  holding  that  stockholder's 
vested  property  rights  of  which  he  cannot  be  deprived  under  reserved  power  to 
amend  are  not  afl'ected  by  number  of  directors. 

Cited  in  note  (8  L.R.A. (N.S.)  523)  on  reasonableness  of  new  by-laws  as  im- 
plied condition  of  consent  to  change. 

—  Mutual   benefit   societies. 

Cited  in  Green  v.  Supreme  Council,  R.  A.  144  App.  Div.  763,  129  N.  Y.  Supp. 
791;  Wright  v.  Knight  of  Maccabees,  196  N.  Y.  403,  31  L.R.A.(N.S.)  433,  134 
Am.  St.  Rep.  838,  89  X.  E.  1078, — holding  that  reserved  power  in  mutual  benefit 
society  to  amend  its  laws  does  not  authorize  it  to  decrease  benefits  to  which 
member  is  entitled;  Jaeger  v.  Grand  Lodge,  O.  H.  S.  149  Wis.  362,  39  L.R.A. 
(N.S.)  498,  135  N.  \Y.  869,  holding  that  power  reserved  to  amend  does  not  em- 
power society  to  make  increase  in  assessment  rate  from  date  of  certificate  and 
deduct  amount  owing  by  member  from  face  of  certificate;  Mathieu  v.  Mathieu, 
112  Md.  629,  77  Atl.  112,  holding  that  a  change  in  by-laws  of  benefit  society 
declaring  that  on  marriage  of  insured  the  designation  as  existing  shall  be  void 
and  on  failure  of  redesignation  providing  for  disposition  of  proceeds  of  certificate 
may  properly  apply  to  existing  members;  Grossmayer  v.  District  No.  1,  I. 
0.  B.  B.  70  App.  Div.  92,  74  X.  Y.  Supp.  1057,  holding  that  an  amended  by-law 
changing  manner  of  designation  of  beneficiary  is  reasonable  and  binding  all  prior 
members  who  have  an  opportunity  to  comply  therewith;  Gilmore  v.  Knights  of 
Columbus,  77  Conn.  62,  107  Am.  St.  Rep.  17,  58  Atl.  223,  1  Ann.  Cas.  715, 
holding  that  a  future  amendment  of  by-laws  by  adding  certain  lines  of  em- 
ployment to  the  prohibited  list  as  extrahazardous  is  binding  on  members  of  the 
association  if  reasonable  where  he  has  consented  to  be  bound  by  future  changes. 

Cited  in  note  (31  L.R.A. (N.S.)  424)  on  right  of  mutual  benefit  society  to  de- 
crease benefits. 

Distinguished  in  Norton  v.  Catholic  Order  of  Foresters,  138  Iowa,  469,  24 
L.R.A.(N.S.)  1035,  114  N.  VV.  893,  where  change  in  by-laws  increased  list  of 
prohibited  employments  and  insured  entered  pursuit  of,  an  employment  added 
to  list  subsequent  to  its  addition. 

—  Impairing-  vested  or  contract  rights  in   insurance. 

Cited  in  Allen  v.  Morrimack  County  Odd  Fellows'  Mut.  Relief  Asso.  72  N.  H. 
527,  57  Atl.  922,  on  the  impairment  of  vested  rights  by  subsequently  passed  by- 
laws; Bernstein  v.  District  Grand  Lodge  No.  4,  I.  O.  B.  B.  2  Cal.  App.  630,  84 
Pac.  271,  holding  void  a  by-law  subsequently  passed  attempting  to  reduce  cer- 
tificates of  members  in  good  standing  to  one  half  of  face  value  on  their  death; 
Olson  v.  Court  of  Honor,  100  Minn.  122,  8  L.R.A. (N.S.)  528,  117  Am.  St.  Rep. 
676,  110  N.  W.  374,  10  Ann.  Cas.  622,  holding  that  a  subsequently  passed  by- 
law changing  recovery  in  case  of  death  by  insaiu  act  of  suicide,  from  face  value 
of  certificate  to  five  per  cent  of  face  value  for  each  year  of  continuous  member- 
ship, is  a  violation  of  a  vested  right;  Lewine  v.  Supreme  Lodge,  K.  P.  122  Mo. 
App.  559,  99  S.  W.  821.  holding  that  a  subsequently  passed  by-law  reducing 
amount  of  recovery  on  certificate  in  case  of  death  by  suicide  is  a  taking  of  a 
vested  right  and  invalid  though  members  consented  to  be  bound  by  subsequent 
changes;  Weber  v.  Supreme  Tent,  K.  M.  172  N.  Y.  494,  92  Am.  St.  Rep.  753,  65 
N.  E.  258,  holding  invalid  a  subsequently  passed  by-law  changing  the  one  year 
limit  of  recovery  in  case  of  suicide  while  insane,  to  five  years;  Beach  v.  Su- 
preme Tent  K.  M.  177  N.  Y.  104,  68  N.  E.  281.  holding  void  as  to  existing  mem- 
bers a  by-law  changing  payments  in  case  of  disability  as  provided  in  contract  of 
membership  from  an  immediate  payment  to  ten  annual  instalment  payments: 
Fargo  v.  Supreme  Tent  K.  M.  96  App.  Div.  494,  89  N.  Y.  Supp.  65,  holding  bene- 


56  L.R.A.  149]  L.  R.  A.  CASES  AS  AUTHORITIES.  296 

ficiary  of  deceased,  by  suicide,  entitled  to  face  value  of  certificate,  death  occur- 
ring over  five  years  from  date  of  policy,  where  after  a  change  of  by-law 
allowing  .members  deceased  by  suicide  within  five  years  of  date  of  certificate 
only  recovery  of  assessments  paid  another  change  is  made  taking  off  five  year 
limit  and  giving  recovery  of  twice  the  amount  of  assessments;  Shepperd  v. 
Bankers'  Union,  77  Neb.  88,  108  N.  W.  188,  holding  that  an  increase  in  assess- 
ment may  be  enforced  against  old  members  by  deducting  the  amount  of  in- 
crease from  date  of  change  of  rate  to  time  of  death  but  no  reduction  can  be  made 
for  such  increase  for  the  balance  of  deceased's  life  expectancy;  Williams  v. 
Supreme  Council,  A.  L.  H.  80  App.  Div.  404,  80  X.  Y.  Supp.  713;  Smith  v.  Su- 
preme Council,  A.  L.  H.  94  App.  Div.  359,  88  N.  Y.  Supp.  44;  O'Neill  v.  Supreme 
Council,  A.  L.  H.  70  N.  J.  L.  421.  57  Atl.  463,  1  Ann.  Cas.  422,— holding  that 
the  consent  to  be  bound  by  subsequently  passed  by-laws  does  not  include  a 
consent  to  be  bound  by  a  reduction  of  amount  recoverable  from  $5,000  to 
$2,000;  Ayers  v.  Grand  Lodge,  A.  0.  U.  W.  188  N.  Y.  285,  80  N.  E.  1020..  hold- 
ing that  a  mutual  benefit  society  has  no  power  under  a  general  reservation  of 
authority  to  change  by-laws,  to  pass  a  by-law  suspending  persons  engaged  in 
liquor  business  from  membership,  where  contract  of  insurance  contained  no  re- 
striction as  to  business  of  members;  Wright  v.  Knights  of  Maccabees,  196 
N.  Y.  403,  31  L.R.A.(N.S.)  433,  134  Am.  St.  Rep.  838,  89  N.  E.  1078.  holding 
that  an  increase  in  rate  of  assessment  and  reduction  of  benefit  are  both  void 
and  not  authorized  by  a  general  right  to  amend  by-laws;  Wright  v.  Knights  of 
the  Maccabees,  48  Misc.  567,  95  N.  Y.  Supp.  996,  holding  same  as  to  increase  of 
rate  of  assessment  without  consent  of  member;  Wiedyska  v.  Pulaski  Polish 
Benev.  Soc.  110  App.  Div.  733,  97  N.  YT.  Supp.  413.  denying  right  of  association 
without  consent  of  member  to  reduce  amount  of  sick  benefits  payable  to  mem- 
ber under  his  contract,  by  amendment  of  by-laws. 

Distinguished  in  Stanton  v.  Eccentric  Asso.  of  Firemen,  130  App.  Div.  133, 
114  N.  Y.  Supp.  480,  where  by-laws  in  question  were  in  existence  when  plaintiff 
became  a  member. 

56  L.  R.  A.  156,  WEBSTER  v.  FARGO,  9  N.  D.  208,  82  N.  W.  732. 
l.<-\  >    of  entire  cost   of  local   Improvement   on  abutting:  property. 

Approved  in  State  ex  rel.  Wheeler  v.  District  Ct.  80  Minn.  311,  83  N.  W.  183. 
as  containing  a  review  of  United  States  Supreme  Court  cases  to  the  effect  that 
local  improvements  levied  on  the  front  foot  rule  are  constitutional. 

Qualified  in  King  v.   Portland,  38  Or.  428,  55  L.R.A.  821,  63   Pac.   2,  holding 
that   an  assessment   for  local   public   improvements  on   the  front   foot  rule   will 
be  upheld  only  when  it  is  not  patent  that  such  apportionment  imposes  an   un- 
fair burden  on  persons  assessed. 
Limitation   of   aNseaamentB   to   benefits   determined   by    hearing. 

Cited  in  Job  v.  Alton,  189  111.  263,  82  Am.  St.  Rep.  448,  59  N.  E.  622,  holding 
that  levy  of  entire  costs  of  sidewalk  on  abutting  property  according  to  frontage 
is  not  unconstitutional  for  the  fact  that  it  does  not  provide  that  levy  shall  not 
exceed  benefits  derived  or  provided  for  an  opportunity  to  be  heard  in  proper 
proceeding;  Voris  v.  Pittsburg  Plate  Glass  Co.  163  Ind.  607,  70  N.  E.  249,  holding 
that  statute  providing  for  assessment  of  back  lying  lots  for  street  improvement 
is  not  unconstitutional  for  failure  to  provide  for  hearing  as  to  benefits  by  owner's 
thereof. 

Cited  in  footnotes  to  Smith  v.  Worcester,  59  L.R.A.  728,  which  holds  con- 
clusive, decision  of  legislature  that  landowners  within  assessment  district  are 
benefited  by  sewer;  Sears  v.  Board  of  Street  Comrs.  62  L.R.A.  145,  which  holds 
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that  cost  and  benefit  of  entire  improvement  should  be  considered  in  assessing 
property  on  two  streets  for  cost  of  building  a  union  passenger  station  and  the 
extension  of  such  streets;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.R.A.  40S,  which 
holds  void,  assessment  for  sewer  on  abutting  property  only  eight  feet  deep  at 
same  front  foot  rate  as  full  sized  lots. 

Cited    in    note    (28    L.R.A.(X.S.)    1128,    1147,    1181)    on    assessments    for    im- 
provements  by   front-foot   rule. 
Taxation   or   eminent    domain. 

Cited  in  State  ex  rel.  llendricks  v.  Marion  County,  170  Ind.  609,  85  X.  E. 
513,  holding  that  the  enactment  of  a  law  providing  that  abutting  townships  pay 
for  the  improvement  of  state  roads  is  a  constitutional  exercise  of  the  power  of 
taxation  and  not  an  exercise  of  eminent  domain. 

Disapproved  in  State  v.  Robert  P.  Lewis  Co.  (Ramsey  County  v.  Robert  P. 
Lewis  Co.)  82  .Minn.  393.  53  L.R.A.  424,  85  N.  W.  207,  holding  an  assessment  of 
ten  cents  per  front  foot  per  year  on  all  lots  which  abut  on  sewers  is  an  un- 
lawful taking  under  guise  of  taxation. 

56  L.  R.  A.  359,  MILWAUKEE  MECHANICS'  INS.  CO.  v.  RUSSELL,  65  Ohio 

St.  230,  62  N.  E.  338. 
Avoidance  of  policy  for  change  of  conditions. 

Cited  in  Adams  v.  Atlas  Mut.  Ins.  Co.  135  Iowa,  301,  112  N.  W.  651,  holding 
that  parties  to  insurance  cannot  by  a  condition  in  policy  agree  that  any 
removal  of  property  by  insured  amounts  to  an  increase  of  hazard  as  meant  by 
statute. 

Criticized  in  Germania  F.  Ins.  Co.  v.  Werner,  76  Ohio  St.  558,  12  L.R.A.(X.S.) 
456,  118  Am.  St.  Rep.  891,  81  N.  E.  980,  as  being  decided  on  the  points  stated 
in  the  syllabus  but  that  the  opinion  of  one  of  the  judges  was  concurred  in  by 
only  half  of  the  members  of  the  court. 
—  Clause  requiring   insured   to  farni.sk   plans   and   specifications. 

Cited  in  Mississippi  Home  Ins.  Co.  v.  Barren,  91  Miss.  726.  45  So.  875,  hold- 
ing that  insured  need  not  supply  specifications  and  plans  called  for  by  policy  in 
case  of  complete  loss  where  statute  provides  that  the  amount  of  recovery  for  a 
complete  loss  shall  be  face  value  of  policy  for  which  premiums  had  been  accepted. 
Bnrden  of  proof  in  action  on  insurance  policy. 

Cited  in  Mahoney  v.  Scottish  Union  &  Nat.  Ins.  Co.  3  Ohio  N.  P.  N.  S.  248,  16 
Ohio  S.  &  C.  P.  Dec.  133,  holding  in  action  on  insurance  policy,  that  burden  of 
showing  compliance  with  a  condition  precedent  is  upon  insured;  Germania  F. 
Ins.  Co.  v.  Werner,  6  Ohio  N.  P.  N.  S.  518,  16  Ohio  S.  &  C.  P.  Dec.  527  (dissenting 
opinion),  on  vacancy  of  building  insured  and  burden  of  showing  increased  risk. 
Payment,  medium  of. 

Cited  in  Oneida  Co.   v.  Tibbits,  125  Wis.   15,  102   N.  W.  897,  holding  that   a 
provision  that  certain  fees  be  paid  by  county  in  same  manner  as  juror's  fees  are 
paid  does  not  authorize  the  acceptance  of  orders  on  treasurer  for  such  fees,  in 
satisfaction  of  taxes. 
Statute  aa   part  of   policy. 

Cited  in  German-American  Ins.  Co.  v.  McBee,  85  Ohio  St.  171,  97  N.  E.  378. 
holding  that  statute  enters  into,  and  becomes  part  of  every  fire  insurance  con- 
tract, and  annuls  all  terms  in  any  such  contract  which  differ  from  its  pro- 
visions. 
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56  L.  R.  A.  163,  PACIFIC  STATES  SAY.  LOAN  &  BLDG.  CO.  v.  HILL,  40  Or. 

280,  91  Am.  St.  Rep.  477,  67  Pac.  103. 
Loan  association  contracts  to  cover  scheme  for  usury. 

Followed  in  Pacific  BIdg.  Co.  v.  Spurrier,  40  Or.  620,  68  Pac.  1135,  holding- 
loan  contract  operating  to  obtain  by  premium  and  membership  devise  more  than 
legal  .amount  of  interest  on  the  loan,  to  be  usurious  and  that  all  payments  there- 
under be  applied  to  extinguishment  of  the  loan. 

Cited  in  Hubert  v.  Washington  Invest.  Asso.  42  Or.  74,  71  Pac.  64,  holding 
that  payment  of  interest  under  a  usurious  building  loan  contract  does  not  es- 
top mortgagor  from  having  the  agreement  canceled;  Egan  v.  North  American 
Sav.  Loan  &  Bldg.  Co.  45  Or.  139,  76  Pac.  774,  holding  that  an  answer  which 
shows  payments  on  usurious  building  loan  equal  in  amount  to  the  lawful  obli- 
gation thereon  made  by  plaintiff's  husband  and  assignor  does  not  state  a  meri- 
torious defense  to  a  decree  by  default  of  cancelation  by  the  loan. 

Cited  in  footnotes  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
58  L.R.A.  816,  which  holds  exaction  of  monthly  premium  which,  with  interest, 
exceeding  legal  rate,  unauthorized;  Cramer  v.  Southern  Ohio  L.  &  T.  Co.  69 
L.R.A.  415,  which  upholds  statute  empowering  loan  associations  to  collect  from 
members  such  dues,  fines,  interest,  and  premium  or  other  assessments  although  in 
excess  of  legal  interest  as  may  be  provided  for  in  the  constitution  and  by-laws. 

Distinguished  in  Irwin  v.  Washington  Loan  Asso.  42  Or.  106,  71  Pac.  142; 
Frost  v.  Pacific  Sav.  Co.  42  Or.  46,  70  Pac.  814,— holding  that  the  purchaser  of  the 
equity  of  redemption  with  the  assumption  of  a  usurious  mortgage  on  the  prop- 
erty as  part  of  purchase  price,  cannot  set  up  the  defense  of  usury  and  demand 
that  all  payments  made  thereon  by  himself  or  vendor  be  applied  to  extinguish- 
ment of  the  debt. 

Disapproved  in  Fidelity  Sav.  Asso.  v.  Bank  of  Commerce,  12  Wyo.  347,  75 
Pac.  448,  holding  that  building  loan  agreements  requiring  borrower  to  pay  inter- 
est on  loan,  pay  a  premium  for  stock  which  he  is  required  to  purchase,  and 
deposit  stock  certificates  as  security  should  be  construed  according  to  the  plain 
terms  thereof  and  held  valid  unless  violating  some  positive  usury  law. 
Application  of  local  usury  laws. 

Cited  in  Hicinbothem  v.  Interstate  Loan  Asso.  40  Or.  511,  514,  69  Pac.  1018, 
1020,  holding  that  a  loan  contract  valid  under  Minnesota  law  the  home  of  the 
loan  association  should  be  construed  under  law  of  this  state  where  actually 
entered  into  and  if  usurious  here  should  be  declared  invalid. 

Cited  in  footnote  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
58  L.R.A.  816,  which  holds  contract  treated  as  domestic,  where  application  for 
loan  made  to  association  doing  business  in  state,  through  resident  agent,  secured 
by  mortgage  on  land  in  state,  where  money  also  used. 

Cited  in  note  (62  L.R.A.  67,  68)  on  conflict  of  laws  as  to  interest  and  usury. 

56  L.  R.  A.  169,  SALEM  v.  AN  SON,  40  Or.  339,  91  Am.  St.  Rep.  485,  67  Pac.  190. 
l.iq  ii  i<l»  i  <•<!  damages  or  penalty. 

Cited  in  Hull  v.  Angus,  60  Or.  105,  118  Pac.  284,  holding  that  where  contract  is 
conditioned  for.  performance  of  collateral  agreement,  sum  mentioned  therein  as 
accrued  damages  will  be  presumed  to  be  penalty. 

Cited  in  notes  (91  Am.  St.  Rep.  584)  on  agreement  for  higher  or  exorbitant 
rate  of  interest  after  default  as  for  penalty  or  liquidated  damages;  (108  Am. 
St.  Rep.  56)  on  agreements  purporting  to  liquidate  damages. 
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56  L.  R.  A.  174,  RAESSER  v.  NATIONAL  EXC1I.  BANK,  112  Wis.  591,  88  Am. 

St.  Rep.  979.  88  N.  VV.  01S. 
Revocation   of  contract  by    death. 

Cited  in  Mueller  v.  Nortmann,  116  Wis.  470,  96  Am.  St.  Rep.  997,  93  N.  W.  538, 
holding  that  death  of  person  giving  an  option  to  buy  land  for  a  consideration 
does  not  operate  as  a  revocation  since  deceased  while  alive  had  no  power  of  rev- 
ocation. 

Cited  in  footnote  to  Rodin  v.  State  Nat.  Bank,  56  L.R.A.  178,  which  denies 
right  of  bank  to  apply  deposit  on  check  which  it  had  previously  refused  to  pay 
because  of  notice  of  depositor's  death. 
Check  as  assignment  of  fund. 

Cited  in  footnote  to  Love  v.  Ardmore  Stock  Exchange,  67  L.R.A.  617,  which 
holds  check  on  open  bank  account  not  an  assignment  of  the  fund  or  superior  to 
subsequent  attachment  levied  on  such  fund  before  presentation  of  check  for 
payment. 

Cited   in   note    (2  L.R.A. (N.S.)    85)    on   bank   draft  or  check  as  assignment   of 
funds   drawn  upon. 
Action   essential   to   terminate    rii;l««    to    -loi-   payment   of   check. 

Cited  in  note  (39  L.R.A. (N.S.)  657)  on  action  essential  to  terminate  right  to 
stop  payment  of  check. 

56  L.  R.  A.  178,  RODEN  v.  STATE  NAT.  BANK,  112  Ky.  310,  65  S.  W.  617, 

66  S.  W.  26. 
RiK'hts   of   holder   of   an    unaccepted   check. 

Cited  in  Columbia  Finance  &  T.  Co.  v.  First  Nat.  Bank,  116  Ky.  376,  76  S. 
W.  156,  holding  that  the  holder  of  an  unaccepted  check  may  maintain  an  action 
thereon,  though  the  bank  claimed  at  time  check  was  drawn  there  was  no  money 
on  hand. 
Pro   tanto  appropriation   of   deposit    l>>    checking-. 

Cited  in  Boswell  v.  Citizens  Sav.  Bank,  123  Ky.  490,  96  S.  W.  797,  holding  that 
a  check  made  for  the  purpose  of  a  transfer  of  deposit  to  another  bank  is  not  an 
appropriation  of  the  fund  pro  tanto  as  against  an  attachment  made  before  pay- 
ment of  the  check  in  the  hands  of  the  payee  bank. 

Cited  in  footnote  to  Raesser  v.  National  Exchange  Bank,  56  L.R.A.  174,  which 
holds  bank's  authority  to  pay  check  working  assignment  pro  tanto  of  fund  not 
revoked  by  depositor's  death. 

56  L.  R.  A.  184,  BAGLEY  v.  RENO  OIL  CO.  201  Pa.  78,  50  Atl.  760. 
Change  of  number  of  directors. 

Cited  in  Penn  v.  United  States  Cement  Co.  36  Ind.  App.  153,  73  N.  E.  269, 
holding  that  a  change  of  the  number  of  directors  to  the  minimum  number  al- 
lowed at  an  annual  meeting  in  accordance  with  rules  of  corporation  by  a  ma- 
jority vote  of  stockholders  is  valid. 
Amendment   of  charter  -without   notice   to  members. 

Cited  in  Re  African  Methodist  Episcopal  Union  Church,  28  Pa.  Super.  Ct. 
196,  holding  that  an  amendment  of  a  church  association  charter  by  the  required 
number  of  assenting  members  is  not  binding  on  the  minority  members  where  the 
amendment  took  place  at  a  meeting  the  notice  for  which  made  no  mention  of  the 
proposed  amendment  which  was  irregularly  passed. 
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56   L.   R.   A.   187,   CHAMBERLAIN   v.   WOOD,   15   S.   1).   216,.   91   Am.   St.   Rep. 

674,  88  X.  W.  109. 
Restriction   of    vote    to    nnim-s    printed    on    oilicial    ballot. 

Cited  in  Eckerson  v.  Des  Moiiies,  137  Iowa,  486,  115  X.  VV.  177,  on  the  right 
of  legislature  to  restrict  electors  to  vote  only  for  names  printed  on  official  ballots; 
Morrow  v.  Wipf,  22  S.  D.  161,  115  X.  W.  1121  (dissenting  opinion),  on  validity 
of  statute  which  denies  voter  right  to  determine  for  whom  he  shall  vote;  Ballin- 
ger  v.  McLaughlin,  22  S.  D.  208,  116  X.  VV.  70,  holding  that  statute  requiring 
payment  of  fees  for  filing  nomination  petitions,  not  strictly  for  services  per- 
formed, is  unconstitutional. 
NSIIIICN  entitled  to  be  printed  oil  oilicinl  ballot. 

Cited  in  State  ex  rel.  Howells  v.  Metcalf,  18  S.  D.  406,  67  L.R.A.  336,  100  X. 
W.  923,  holding  that  the  names  of  candidates  chosen  at  an  "unofficial"  Republican 
convention  are  not  entitled  to  be  printed  under  name  of  the  "Republican''  party 
on  the  official  ballot. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.R.A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  can- 
didate for  party  nomination  at  primary  election. 

56  L.  R.  A.  193,  BOSTOX  &  M.  R.  CO.  v.  KURD,  47  C.  C.  A.  615,  108  Fed.  116. 
Limitations    inlierent    in    statutory    right    of    notion. 

Cited  in  Earnest  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  87  Ark.  69,  112  S.  W.  141, 
sustaining  a  demurrer  to  a  complaint  under  statute  giving  cause  of  action  for 
wrongful  death  and  fixing  time  limit  in  which  to  bring  action,  taking  advantage 
of  the  limitation  fixed;  De  Valle  Da  Costa  v.  Southern  P.  Co.  167  Fed.  658; 
Rodman  v.  Missouri  P.  R.  Co.  65  Kan.  651,  59  L.R.A.  706,  70  Pac,  642,— holding 
that  the  regular  statute  of  limitations  does  not  apply  to  an  entirely  new  stat- 
utory action  fixing  its  own  limitation  of  enforcement. 

Distinguished  in  Kansas  City  Hydraulic  Press  Brick  Co.  v.  Xational  Surety 
Co.  93  C.  C.  A.  132.  167  Fed.  505,  where  the  cause  of  action  was  not  given  by  stat- 
ute but  was  contractual  in  its  nature  on  a -bond  required  by  statute:  Hale  v. 
Coffin,  114  Fed.  580,  where  a  new  remedy  was  given  and  not  a  new  right  condi- 
tioned on  enforcement  thereof  within  time  specified. 
Amendment  to  complaint. 

Cited  in  note  (15  L.R.A.  (X.S.)  1003)  on  right  to  amend  common-law  action  for 
injuries  resulting  in  death  into  statutory  action  for  death. 

Distinguished  in  Johnson  v.  American  Smelting  &    Ref.   Co.  80  Xeb.  261,   116 
N.  W.  517,  where  the  amendment  changed  the  cause  of  action  in  that  it  sought 
to  recover  because  of  an  alleged  liability  of  another  nature. 
As  affected  by   bar  ot   limitation. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Loughmiller,  193  Fed.  698.  holding  that 
where  reference  is  first  made  to  statute  by  amendment,  aitt-r  lapse  of  limita- 
tion, cause  of  action  under  statute  is  lost;  Allen  v.  Tuscarora  Valley  R.  Co.  229 
Pa.  102,  30  L.R.A. (X.S.)  1101,  140  Am.  St.  Rep.  714,  78  Atl.  34.  holding  that 
complaint  cannot  be  amended  after  running  of  statute  so  as  to  set  up  cause  under 
statute  against  which  statute  has  not  run. 

Cited  in  note  (3  L.R.A. (X.S. )  287)  on  relation  of  new  pleadings  to  statutes 
of  limitations. 

Distinguished  in  Viscount  De  Valle  Da  Costa  v.  Southern  P.  Co.  100  C.  C.  A. 
313,  176  Fed.  844,  where  the  amendment  was  substantially  a  formal  repetition  of 
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the  cause  of  action  originally  declared  and  the  limitation  on  the  cause  of  action- 
related  back  to  the  original  declaration. 

Person    entitled    to    *u<-    under    foreign    statute    providing-    for    action    for 
wrongful   death. 

Cited  in  Williams  v.  Camden  Interstate  R.  Co.  ]38  Fed.  574,  holding  that  a 
statute  giving  a  cause  of  action  for  wrongful  death  in  favor  of  personal  repre- 
sentative controls  as  to  person  entitled  to  bring  the  action  thereunder  in  another 
state. 

Cited  in  footnote  to  Whitlow  v.  Nashville,  C.  &  St.  L.  R.  Co.  68  L.R.A.  503, 
which  holds  enforceable  elsewhere  statute  giving  personal  representative  of  per- 
son negligently  killed  a  right  of  action  for  the  death  the  proceeds  of  which  are 
to  be  distributed  among  his  legal  representatives. 

Cited  in  note    (18  L.R.A.  (N.S. )    1252)    on  right  of  foreign  or  domestic  repre- 
sentative to  maintain  action  for  death  of  decedent  under  statute  of  another  state 
providing  that  action  shall  be  brought  by  personal  representative. 
Action   for  wrongful   death   in   another  Btnte. 

Cited  in  Re  Lowham,  30  Utah,  442,  85  Pac.  445,  holding  that  the  right  given 
by  Wyoming  statute  to  recover  for  wrongful  death  may  be  enforced  in  Utah  by 
administrator  appointed  here,  death,  injury  and  residence  occurring  in  former 
state;  Stephen  v.  Illinois  C.  R.  Co.  128  111.  App.  ]01,  holding  that  an  action  for 
wrongful  death  accruing  in  state  of  Tennessee  cannot  be  enforced  in  Illinois  be^ 
cause  of  direct  statutory  prohibition;  Smith  v.  Southern  R.  Co.  87  S.  C.  138,  69 
S.  E.  18,  holding  that  in  actions  on  tort  based  on  negligence  resulting  in  death 
or  injury,  right  of  recovery  must  be  determined  by  law  of  state  where  injury 
occurred. 

Annotation  cited  in  White  v.  Rio  Grande  Western  R.  Co.  25  Utah,  353,  71  Pac. 
593,  holding  that  where  decedent  was  injured  in  one  county  and  died  therefrom  in 
another  he  could  properly  bring  the  action  in  either. 

Cited  in  note  (40  L.R.A.  (N.S.)   1097)   on  jurisdiction  of  action  for  death  under 
statute  of   another  state  as   affected   by  character  of   statute,  or   differences   be- 
tween lex  loci  delicti  and  lex  fori  as  to  character  of  damages. 
Enforcement  of  rights  under  penal  statutes. 

Cited  in  Waterford  v.  Elson,  78  C.  C.  A.  675,  149  Fed.  95,  holding  that  statute 
giving  cause  of  action  for  injury  caused  by  obstruction  in  street  is  not  penal  and 
hence  survives  death  of  person  injured. 
Foreign   penal   laws. 

Cited  in  Hopper  v.  Denver  &  R.  G.  R.  Co.  84  C.  C.  A.  21,  155  Fed.  277,  on  re- 
covery under  penal  section  of  a  foreign  statute. 
Federal   jurisdiction   of   cases   under   wrongful    death    statutes. 

Followed  in  New  York  C.  &  H.  R.  R.  Co.  v.  McCrath,  80  C.  C.  A.  666,  151  Fed. 
437,  sustaining  jurisdiction  of  an  action  against  railroad  company  for  wrongful 
death. 

Cited  in  McCabe  v.  American  WToolen  Co.  124  Fed.  284,  on  jurisdiction  of  Fed- 
eral courts  over  actions  for  wrongful  death  under  state  statutes  of  a  remedial 
nature;  Malloy  v.  American  Hide  &  Leather  Co.  148  Fed.  483,  holding  that  an 
action  brought  to  enforce  employer's  liability  for  wrongful  death  may  be  enter- 
tained in  Federal  court,  the  statute  authorizing  the  action  not  being  strictly  penaL 
—  Citizenship  of  parties. 

Cited  in  Bishop  v.  Boston  &  M.  R.  Co.  117  Fed.  772,  as  approving  the  practice 
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of  this  court  taking  the  citizenship  of  the  administrator  for  purpose  of  determin- 
ing jurisdiction  of  federal  courts  in  actions  for  wrongful  death. 
Citizenship  of   Boston    &    Maine   Railroad   Company. 

Cited  in  Goodwin  v.  Boston  &  M.  R.  Co.  127   Fed.  988,  holding  the  defendant 
railroad    company    under    former    decisions    to    be    a    citizen    of    New    Hampshire 
for    purpose    of   jurisdiction    in    suit    brought    there    against    citizen    of    another 
state. 
Federal    i  u  ris>i  ii-i  i<>  n    to    enforce    state    penalties. 

Cited  in  Younts  v.  Southwestern  Teleg.  &  Teleph.  Co.  192  Fed.  203,  holding  that 
federal  courts  have  no  jurisdiction  of  actions  for   penalties  given  by   state  for 
use  of  state. 
Conflict  of  laws  as  to  limitations. 

Cited  in  footnote  to  Brand  v.  Brand,  63  L.R.A.  206,  which  holds  judgment  of 
court  of  state  where  note  is  sent  for  collection  that  it  is  barred  by  limitation  not 
bar  to  suit  in  another  state. 
Law  {governing;  carrier's   liability. 

Cited  in  note  (63  L.R.A.  513,  532)  on  conflict  of  laws  as  to  carrier's  contracts. 
Determination  of  case  governed  by  foreign  law. 

Cited  in  note  (38  L.R.A.(X.S.)   42)   on  determination  of  case  properly  governed 
by  the  law  of  a  foreign  country  which  is  not  proved. 
Enforcement   of   foreign   statute. 

Cited  in  note  (17  L.R.A.  (N.S.)  427)  on  enforcement  of  wife's  liability  under 
statute  of  another  state  for  husband's  debt. 

56  L.  R.  A.  224,  SCOFIELD  v.  PENNSYLVANIA  CO.  50  C.  C.  A.  553,  112  Fed. 

855. 

Subsequent  appeal  58  C.  C.  A.  176,  121  Fed.  815. 
"Want  of  a  ticket  warranting'  ejection  from  train. 

Distinguished  in  Harp  v.  Southern  R.  Co.  119  Ga.  929,  100  Am.  St.  Rep.  212, 
47  S.  E.  206,  where  plaintiff  was  ejected  on  failure  to  produce  ticket  having  lost 
it;  Brown  v.  Rapid  R.  Co.  134  Mich.  593,  96  N.  W.  925,  where  passenger  failed 
to  produce  a  good  ticket  and  was  expelled,  the  company  having  no  regulation 
requiring  conductors  to  report  to  headquarters  before  evicting  passenger. 

56  L.  R.  A.  228,  FIDELITY  INS.  TRUST  &  S.  D.  CO.  v.  MECHANICS'  SAV. 

BANK,  38  C.  C.  A.  193,  97  Fed.  297. 
Enforcement   of   stockholder's   liability    to    foreign   corporation. 

Cited  in  Wigton  v.  Bosler,  102  Fed.  72,  holding  that  the  "receiver"  of  a  foreign 
corporation  cannot  enforce  under  foreign  statute  in  this  state  the  individual  lia- 
bility of  stockholder  to  "creditor"  of  corporation ;  Pine  v.  Western  Nat.  Bank, 
<>3  Kan.  467,  65  Pac.  690,  holding  that  a  stockholder  can  be  sued  on  his  contingent 
liability  to  creditors  of  corporation  in  courts  other  than  the  one  in  which  judg- 
ment was  taken  against  the  insolvent  corporation. 
Hit;  hi  of  receiver  to  recover  statutory  added  liability  of  stockholder. 

Cited  in  note   (31  L.R.A.  (N.S.)   366)   on  right  of  receiver,  assignee,  or  trustee 
to  recover  statutory  added  liability  of  corporate  shareholder. 
Liability   of  stockholder's   estate. 

Cited  in  Douglass  v.  Loftus,  85  Kan.  732,  —  L.R.A.  (N.S.)  — ,  119  Pac.  74, 
Ann.  Cas.  1913A,  378,  holding  that  estate  of  deceased  stockholder  is  liable  upon 
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stock  licid  and  owned   by  him   in  same  way  and  to  sama  extent  that  he  was  in 

his  lifetime. 

Equitable  set-off  an  defense  to  action  at  law. 

Disapproved  in  Anglo  American  Land,  Mortg.  &  Agency  Co.  v.  Lombard,  68 
C.  C.  A.  89,  132  Fed.  733,  holding  under  Supreme  Court  and  federal  decisions 
that  it  is  not  permissible  to  interpose  an  equitable  set-off  as  a  defense  to  an 
action  at  law  in  a  circuit  court  of  the  United  States. 

56  L.  R.  A.  233,  McQUlLLAN  v.  MUTUAL  RESERVE  FUND  LIFE  ASSO.  112 
Wis.  665,  88  Am.  St.  Rep.  986,  87  N.  W.  1069,  88  N.  W.  925. 

Waiver  l»y  unreasonable  retention  of  premium  on  policy  voidable  by  In- 
surer. 

Cited  in  Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind.  680,  8  L.R.A.  (N.S.)  717,  74 
N.  E.  964,  holding  that  retention  of  premium  after  knowledge  by  insurer  that 
policy  was  not  binding  on  him,  waives  the  condition  causing  the  policy  nonbind- 
ing;  Mutual  Reserve  Fund  Life  Asso.  v.  Tuchfeld,  86  C.  C.  A.  657,  159  Fed.  841, 
holding  that  the  voluntary  acceptance  of  a  tardy  premium  on  condition  that 
insured  be  at  the  time  in  good  health  does  not  waive  the  forfeiture  caused  by 
failure  to  pay  premium  on  time  when  insured  was  not  in  good  health  which  fact 
is  unknown  to  insurer. 

Distinguished  in  Thompson  v.  Travelers'  Ins.  Co.  11  N.  D.  279,  91  N.  W.  75, 
whore  premiums  were  retained  until  after  death  of  insured  but  with  no  knowledge 
of  facts  constituting  a  forfeiture,  and  no  one  existed  on  discovery  of  forfeiture 
to  whom  the  premium  could  be  lawfully  returned. 

Explained  in  Fraser  v.  ^Etna  L.  Ins.  Co.  114  Wis.  524,  90  N.  W.  476,  holding 
that  the  mere  retention  of  a  premium  after  forfeiture  of  a  policy  does  not  waive 
the  forfeiture   where   insurer  admits   liability  to  return   premium   and  all  other 
indications  point  to  an  intent  to  enforce  the  forfeiture. 
Rights   of   H.ssliiiier    in    proceeds   of    policy. 

Cited  in  Des  Moines  Sav.  Bank  v.  Kennedy,  142  Iowa,  281,  120  N.  W.  742, 
holding  the  assignee  of  a  life  insurance  policy  entitled  to  reimbursement  for 
premiums  paid  thereon  from  the  proceeds  of  the  policy,  such  policy  being  as- 
signed to  them  as  security. 

Cited  in  note   (87  Am.  St.  Rep.  512)   on  right  of  creditor  to  proceeds  of  policy 
assigned  to  him  as  security. 
•Construction  of  insurance. 

Cited  in  Behling  v.  Northwestern  Nat.  L.  Ins.  Co.  117  Wis.  28,  93  N.  W.  800, 
holding  that  the  words  "premium  or  note"  mean  premium  or  note  of  any  kind 
given  to  the  insurer  and  not  merely  "premium  notes." 

50  L.  R.  A.  240,  RE  CHICAGO  &  N.  W.  R.  CO.  112  Wis.  1,  88  Am.  St.  Rep. 

918,  87  N.  W.  849. 
Single    industry    railroad   as   public   carrier. 

Cited  in  State  ex  rel.  Northwestern  Coal  R.  Co.  v.  Willcuts,  140  Wis.  454, 
122  N.  W.  1048,  holding  a  short  line  used  principally  for  carrying  coal  of  a 
certain  company  but  holding  itself  ready  to  carry  any  freight  or  passengers  pre- 
sented though  practically  none  were  presented  to  be  a  common  carrier  for  a 
public  purpose  not  subject  to  local  municipal  taxation. 
—  Condemnation  for. 

Cited  in  Union  Line  Co.  v.  Railroad  Commission,  144  Wis.  533,  129  N.  W.  605, 
holding  that  land  taken  for  spur  track  even  though  it  serves  but  single  industry, 
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but  which  becomes  part  of  trackage,  open  to  all,  is  taken  for  public  use;  Wise 
v.  Yaxoo  City,  96  Miss.  526,  26  L.R.A.(X.S.)  1135,  51  So.  453,  Ann.  Cas.  1913B, 
377  (dissenting  opinion),  on  right  to  exercise  power  of  eminent  domain  for 
purpose  of  using  land  for  spur  track  to  municipal  power  plant;  Riley  v.  Louis- 
ville, H.  &  St.  L.  R.  Co.  142  Ky.  75,  35  L.R.A.(X.S.)  641,  133  S.  W.  971,  Ann. 
Cas.  19] 2D,  230.  holding  that  side  track  to  stone  quarry  which  will  be  open  to 
everyone  desiring  to  ship  or  receive  freight  along  course  is  one  for  public  use; 
Kansas  City,  S.  &  G.  R.  Co.  v.  Louisiana  Western  R.  Co.  116  La.  185,  5  L.R.A. 
(X.S.)  518,  40  So.  627,  7  Ann.  Cas.  831,  holding  that  a  company  building  a 
spur  track  to  carry  car  loads  of  freight  from  manufactories  such  spur  being  open 
to  public  use,  may  condemn  crossings  over  spurs  of  other  roads;  Ulmer  v.  Lime 
Rock  R.  Co.  98  Me.  590,  66  L.R.A.  392,  57  Atl.  1001,  holding  that  a  spur  track 
may  be  built  over  the  land  of  plaintiff  to  the  lime  kilns  of  a  corporation  for  the 
purpose  of  carrying  that  corporation's  product  to  market  providing  that  the  spur 
be  kept  open  to  public  use  and  no  discrimination  be  made  in  its  use;  Zircle  v. 
Southern  R.  Co.  102  Va.  22,  102  Am.  St.  Rep.  805,  45  S.  E.  802,  holding  that 
railroad  company  may  condemn  private  property  in  order  to  construct  a  short 
branch  line  from  main  line  to  an  industrial  mill  providing  that  it  is  kept  open  to 
general  public  use  and  also  citing  annotation  on  same  point;  Maginnis  v.  Knick- 
erbocker Ice  Co.  112  Wis.  404,  69  L.R.A.  863,  88  X.  W.  300,  holding  that  a  railroad 
has  no  right  to  condemn  private  property  or  hold  the  same  for  the  purpose  of 
devoting  the  property  when  acquired  for  the  purpose  of  constructing  a  private 
track  for  an  ice  company;  Wallman  v.  R.  Connor  Co.  115  Wis.  620,  92  X.  W. 
374,  holding  that  condemnation  of  strip  of  land  to  build  logging  road  cannot 
be  had  under  statute  where  at  both  ends  of  the  strip  the  road  is  to  be  built  on 
private  leases  not  open  to  the  public  thereby  cutting  the  public  off  from  the 
condemned  strip:  Xorthern  P.  R.  Co.  v.  Boynton.  17  X.  D.  209,  115  X.  W.  679, 
holding  the  condemnation  of  private  property  on  which  to  construct  a  water 
reservoir  for  railroad  engine  use  to  be  for  a  public  use  where  without  it  the 
tracks  must  necessarily  be  encumbered  with  water  trains. 

Cited  in  footnotes  to  Healy  Lumber  Co.  v.  Morris.  63  L.R.A.  821,  which 
denies  right  to  condemn  land  for  transportation  to  market  of  logs  of  private 
owner;  Ulmer  v.  Lime  Rock  R.  Co.  66  L.R.A.  387,  which  sustains  right  to  ac- 
quire by  eminent  domain  right  of  way  for  branch  track  to  sustain  quarry  when 
intended  for  use  of  public  though  primary  purpose  is  accommodation  of  owner 
of  quarry.  . 

Cited  in  notes  in    (22  L.R.A.  (X.S.)    183,   184)    on  power  to  condemn   right  of 
way   for  track  to  private  establishment;    1 102   Am.   St.   Rep.   81,1,   821,   825)    on 
uses  for  which  power  of  eminent  domain  cannot  be  exercised. 
Collateral    private    benefit    from   condemnation. 

Cited  in  McDonald  v.  Circuit  Judge,  159  Mich.  370.  123  X.  W.  1112,  holding 
that  where  land  was  needed  for  new  burials  it  was  no  objection  that  an  ulterior 
purpose  to  vacate  and  sell  the  old  cemetery  existed. 
I<eB'l«lative    declaration    of    pnhlic    ase. 

Cited  in  Sisson  v.  Buen:;   Vista  County.  128  Iowa.  454.  70  L.R.A.  445,   104  X. 
W.  454,  on  test  to  determine  whether  a  use  declared  by   legislature  to  be  public 
for  purpose  of  taking  private  property  is  public  or  not  and  also  citing  annotation 
on  same  point. 
Judicial    P«MV«T   over   eminent    domain. 

(  ited  in  Washington  Water  Power  Co.  v.  Waters,  19  Idaho,  611.  115  Pac.  682, 
holding  that  after  court  determines  that  use  for  which  land  is  to  be  taken  is 
public  use,  necessity  for  taking  is  largely  in  discretion  of  public  agency  seeking  to 
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condemn;  Henderson  v.  Lexington,  132  Ky.  407,  22  L.R.A.  (N.S.)  36,  111  S. 
VV.  318,  holding  that  the  closing  of  a  public  street  as  alleged  for  the  benefit 
of  a  railroad  company  does  not  present  such  a  flagrant  misuse  of  power  and  sur- 
render of  valuable  rights  to  private  person  under  cover  of  public  use  as  will  war- 
rant interference  of  courts;  Riley  v.  Charleston  Union  Station  Co.  71  S.  C.  485,. 
110  Am.  St.  Rep.  570,  51  S.  E.  485,  holding  that  the  legislative  declaration  that 
the  erection  and  maintenance  of  a  union  passenger  station  is  for  a  public  pur- 
pose is  conclusive  on  the  courts;  Re  Southern  Wisconsin  Power  Co.  140  Wis. 
262,  122  N.  W.  801,  holding  that  a  private  person  cannot  question  the  act  of  the 
state  in  legislating  for  construction  of  a  dam  to  improve  navigation  on  the 
grounds  that  the  dam  is  primarily  built  to  supply  hydraulic  power  under  guise 
of  the  declared  use. 

Cited  in  notes    (22  L.R.A. (N.S.)    35,  36,  87,  131,  133)    on  judicial  power  over 
eminent  domain;    (88  Am.  St.  Rep.  933)    on  existence  of  public  use  as  question 
for  courts. 
Power  of  railroad  companies. 

Cited  in  Wise  v.  Yazoo  City,  96  Miss.  526,  26  L.R.A.  (N.S.)  1135,  51  So.  453, 
Ann.  Cas.  1912B,  377  (dissenting  opinion),  on  the  power  of  a  railroad  company 
to  do  all  those  things  necessary  to  carry  out  the  purpose  of  its  corporate  exist- 
ence. 

1   -,-' 

56  L.  R.  A.  246,  ULLMAN  v.  CHICAGO  &  N.  W.  R.  CO.  112  Wis.  150,  88  Am. 

St.  Rep.  949,  88  N.  W.  41. 
Shi |»i>iiij%    contract   limiting   carrier'**   liability    to   stated   sum. 

Followed  in  Ullman  v.  Chicago  &  N.  W.  R.  Co.  112  Wis.  169,  88  N.  W.  1103, 
holding  an  agreement  limiting  the  amount  of  recovery  on  horses  shipped  in  case 
of  injury  thereto  binding  on  shipper. 

Cited  in  Union  P.  R.  Co.  v.  Stupeck,  50  Colo.  158,  114  Pac.  646,  holding  that 
shipper  is  not  bound  by  stipulation  in  bill  of  lading  to  effect  that  in  consideration 
of  lower  rate,  goods  shall  be  carried  at  his  risk  and  that  value  does  not  exceed 
stated  amount,  where  valuation  is  arbitrarily  fixed;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Wehrman,  25  Okla.  154,  105  Pac.  328,  holding  that  contract  of  shipment,  in 
consideration  of  reduced  rates,  fixing  maximum  value  upon  livestock  shipped,  is 
valid;  Feldschneider  v.  Chicago,  M.  &  St.  P.  R.  Co.  122  Wis.  433,  99  N.  W.  1034, 
holding  by  analogy  that  an  agreement  fixing  an  arbitrary  amount  of  recovery  in 
case  of  injury  to  a  passenger  is  void. 

Cited  in  footnotes  to  Rosenthal  v.  Weir,  57  L.R.A.  527,  which  holds  failure  to 
comply  with  agreement  for  stoppage  in  transitu  not  within  contract  limiting  lia- 
bility to  specified  amount;  Bosley  v.  Baltimore  &  0.  R.  Co.  66  L.R.A.  871,  which 
denies  right  of  carrier  of  live  stock  to  exempt  itself  from  liability  for  loss  by 
delay  in  transportation  occasioned  by  its  negligence  or  misfeasance  by  con- 
tract providing  that  shipper  shall  accept  as  full  compensation  in  case  of  unusual 
detention  amount  actually  expended  in  purchase  of  food  and  water  while  so  de- 
tained. 

Cited  in  note  (1  L.R.A.  (N.S.)  986,  987)  on  limiting  valuation  of  property  as 
affecting  amount  of  recovery  for  loss  by  carrier's  negligence. 

Distinguished  in  Latta  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  97  C.  C.  A.  198,  172 
Fed.  854,  where  the  state  constitution  declared  that  a  carrier  could  not  in  any 
way  limit  its  common  law  liability. 
Right   of  carrier  to   limit   its   liability    for   iiejAll^eiice. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.R.A.  884, 
which   upholds  carrier's  right  in  consideration  of  reduced  freight  rate  to  stipu- 
L.R.A.  Au.  Vol.  VI.— 20. 
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late  for  exemption  from  liability  for  damage  by  wet;    Parker  v.  Atlantic  Coast 
Line  R.  Co.  63  L.R.A.  827,  which  denies  right  of  carrier  to  contract  for  exemption 
from  liability  for  injury  by  delay  due  to  its  own  negligence. 
Construction  of  contracts. 

Cited   in  Loper  v.   Sheldon,   120   Wis.   30,   97   X.   W.   524,   holding   under   rules 
of  construction  that  a  promise  to  give  the  "bulk  of  all  the  property  he  possessed" 
includes  realty  when  at  the  time  of  the  promise  promisor's  property   consisted 
mostly  of  realty. 
Accident  or   neglig-ence. 

Cited  in  demons  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  137  Wis.  394,  119  N.  W. 
102,  on  the  presumption  of  negligence  arising  in  case  of  unexplained  accident. 

56  L.  R.  A.  252,  STATE  EX  REL.  KELLOGG  v.  CURRAXS,  111  Wis.  431,  87 

N.  W.  561. 
Police  power. 

Cited  in  State  ex  rel.  Milwaukee  v.  Milwaukee  Electric  R.  &  Light  Co.  144 
Wis.  397,  140  Am.  St.  Rep.  1025,  129  X.  W.  623,  holding  that  only  in  case  which 
is  clear  beyond  reasonable  doubt  will  courts  declare  void  ordinance  in  interest 
of  public  health;  State  v.  Redmon,  134  Wis.  106,  14  L.R.A.(X.S.)  235,  126  Am. 
St.  Rep.  1003,  114  X.  W.  137,  15  Ann.  Cas.  408,  holding  a  statute  requiring  un- 
occupied upper  berths  of  sleeping  cars  to  be  left  open  or  closed  at  option  of  oc- 
cupant of  lower  berth,  not  to  be  within  scope  of  police  power;  Benz  v.  Kremer, 
142  Wis.  8,  26  L.R.A.(X.S.)  846,  125  X.  W.  99,  holding  on  the  control  of  the 
courts  over  legislation  in  the  exercise  of  the  police  power. 

Distinguished  in  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  533,  58  L.R.A. 
751,  91  Am.  St.  Rep.  934,  90  X.  W.   1098,  where  the  legislation  prohibited  dis- 
charge of  men  for  belonging  to  unions,  and  had  no  connection  with  public  health, 
morals  or  welfare. 
—  Regulation  of  the  practice  of  medicine. 

Cited  in  State  v.  Bohemier,  96  Me.  258,  52  All.  043.  on  the  right  to  regulate  the 
practice  of  medicine  and  to  require  registration  and  licensing  of  practitioners; 
State  ex  rel.  Crandall  v.  Mclntosh,  205  Mo.  615,  103  S.  W.  1078,  holding  valid 
an  act  refusing  examination  for  license  to  dentist  not  holding  a  diploma  from 
a  reputable  college  or  certificate  from  another  dental  board.  Coin.  v.  Densten, 
217  Pa.  425,  66  Atl.  653,  Affirming  30  Pa.  Super.  Ct.  633,  upholding  laws  requir- 
ing registration  of  persons  practicing  medicine  and  surgery  within  the  state. 

Cited  in  footnote  to  Ex  parte  Gerino,  66  L.R.A.  249,  which  sustains  validity  of 
statute  fixing  standard  of  preparation  required  of  applicants  for  license  to  prac- 
tice medicine,  though  under  provisions  of  law  such  standard  may  vary  from 
time  to  time  and  may  be  fixed  by  requirements  which  schools  teaching  particular 
system  of  medicine  require  of  their  pupils. 
POTrer  exercised  by  board  or  commission. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  502, 
107  X.  W.  500.  holding  that  the  authority  reposed  in  boards  of  examiners  to  pass 
on  the  reputation  of  colleges  respecting  admissibility  of  their  students  to  the 
practice  of  medicine  is  neither  legislative  nor  judicial  but  administrative  and 
quasi  judicial;  State  ex  rel.  Northern  P.  R.  Co.  v.  Railroad  Commission,  140  Wis. 
166,  121  X.  W.  91!),  holding  that  a  statute  empowering  railroad  commission  to 
fix  the  proportion  of  crossing  expense  does  not  confer  judicial  authority  on  the 
commission. 
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1   <•:;  i.slut  i  \  «•     class!  licji  I  ion. 

Cited  in  State  v.  Richcreek,  1(37  Ind.  224,  5  L.R.A. (N.S.)  879,  119  Am.  St. 
Rep.  491,  77  X.  E.  1085,  10  Ann.  Gas.  899,  holding  that  a  banking  regulation 
prescribing  the  minimum  and  maximum  cash  capital  and  real  estate  and  bank 
furniture  and  fixtures  applying  alike  to  all  persons  similarly  situated  is  not 
class  legislation;  McKnight  v.  Hodge,  55  Wash.  294,  40  L.R.A.  (X.S.)  1211,  104 
Pac.  504,  holding  a  peddler's  license  act  exempting  from  its  operation  peddlers  of 
books,  periodicals,  newspapers  and  agricultural  products  not  to  be  unjust  and 
discriminatory  for  such  exemption;  State  v.  Whitcom,  122  Wis.  118,  99  N.  W. 
4(58,  holding  that  the  police  and  taxing  power  must  affect  alike  all  persons  sim- 
ilarly situated  permitting  separation  of  persons  or  property  into  classifications 
germane  to  the  beneficial  purpose  of  the  legislation  under  the  powers;  State  v. 
Evans.  130  \Vis.  385,  110  X.  W.  241,  on  the  rules,  reasons  and  basis  of  legislative 
classification;  State  v.  Boliemier,  96  Me.  260,  52  Atl.  643,  holding  registration 
and  licensing  statute  for  medical  practice  not  invalid  for  exempting  from  its 
operation  physicians  called  into  the  state  for  a  special  case;  Benz  v.  Kremer, 
142  Wis.  8,  26  L.R.A.(N.S.)  846,  125  X.  W.  99,  holding  that  because  a  particu- 
lar bakery  is  as  sanitary  as  if  constructed  according  to  police  regulation  is  no 
sufficient  reason  why  the  regulation  is  not  valid  and  should  not  be  enforced  with 
respect  to  such  bakery. 
—  Recognition  of  particular  school  a*  standard. 

Cited   in   State  v.  Marble,   72   Ohio  St.   38,   70  L.R.A.   840,   106   Am.   St.   Rep. 
570,  73  X.  E.  1063,  2  Ann.  Cas.  898,  holding  that  a  medical  practice  statute  may 
recognize  the  diploma  of  some  or  one  school  of  medicine  without  recognizing  all 
or   other  schools. 
Hit;lil    to  raise  constitutional  question. 

Cited  in  State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  101,  126  X.  W.  527, 
holding  that  one  charged  with  violation  of  act  restricting  sales  of  primary 
product  cannot  question  validity  of  act  as  applied  to  by-products;  Ordelheide  v. 
Modern  Brotherhood,  226  Mo.  210,  32  L.R.A.  (X.S.)  967,  125  S.  W.  1105,  holding 
that  insurance  company  cannot  raise  question  of  constitutionality  of  statute  de- 
priving it  of  defense  of  suicide  in  action  by  citizen  upon  theory  that  discrimina- 
tion is  made  against  persons  not  citizens;  State  ex  rel.  Wiles  v.  Williams,  232 
Mo.  65,  34  L.R.A.  (X.S.)  1065,  133  S.  W.  11,  holding  that  officer  may  raise 
question  of  constitutionality  of  statute  in  mandamus  proceeding,  when  he  has 
been  advised  by  attorney  general  that  it  is  unconstitutional;  State  v.  Seebold, 
192  Mo.  731,  91  S.  W.  491,  holding  a  dram  shop  keeper  who  has  violated  Sunday 
sales  law  ar.d  had  his  license  revoked  not  entitled  to  question  constitutionality 
of  act  authorizing  the  revocation,  the  right  to  sell  liquor  not  being  a  personal  or 
property  right;  State  ex  rel.  Crandall  v.  Mclntosh,  205  Mo.  604,  103  S.  W.  1078, 
holding  same  with  respect  to  a  citizen  of  this  state  who  had  never  had  a  license 
or  a  diploma  to  practice  dentistry  who  urged  unconstitutionality  of  statute  reg- 
ulating practice  of  dentistry  as  applying  to  citizens  of  other  states;  Cram  v. 
Chicago,  13.  &  Q.  R.  Co.  85  Xeb.  593,  26  L.R.A. (X.S.)  1031,  123  X.  W.  1045,  19 
Ann.  Cas.  170,  holding  that  the  constitutionality  of  a  statute  affecting  carrier's 
liability  to  shippers  cannot  be  raised  by  the  carrier  in  the  absence  of  a  showing 
that  the  recovery  under  the  statute  exceeded  amount  recoverable  under  common 
Jaw;  Benz  v.  Kremer,  142  Wis.  4,  26  L.R.A. (X.S.)  844,  125  X.  W.  99,  holding 
that  equity  will  not,  even  in  a  proper  case,  enjoin  the  execution  of  an  uncon- 
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stitutional  criminal  law  where  the  applicant  is  not  shown  to  be  injured  by  the 
enforcement. 

Cited  in  note   (32  L.R.A.  (N.S.)   955,  961)   as  to  who  may  object  to  statute  as 
containing  unconstitutional  discrimination. 
(.••seisin  i  ion   contrary  to  declared  purpose  of  constitution. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  502, 
107  X.  W.  500;  Nunnemacher  v.  State,  129  Wis.  230,  9  L.R.A. (N.S.)  138,  108 
N.  W.  627,  9  Ann.  Cas.  711  (dissenting  opinion);  State  v.  Rednion,  134  Wis. 
102,  14  L.R.A.  (N.S.)  233,  126  Am.  St.  Rep.  1003,  114  N.  W.  137,  15  Ann.  Cas. 
40S;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  533,  58  L.R.A.  748,  91  Am.  St. 
Rep.  934,  90  N.  W.  1098, — on  the  inability  of  the  legislature  to  pass  laws  violat- 
ing the  right  of  life,  liberty  and  the  pursuit  of  happiness,  to  secure  which  rights 
the  constitution  was  created  as  therein  declared;  State  ex  rel.  Wausau  Street  R. 
Co.  v.  Bancroft,  148  Wis.  136,  38  L.R.A.  (N.S.)  532,  134  N.  W.  330,  holding  that 
reserved  right  to  repeal  corporate  charter  does  not  authorize  confiscation  of  prop- 
erty or  its  taking  without  compensation. 

56  L.  R.  A.  258,  GLASCOTT  v.  BRAGG,  111  Wis.  605,  87  N.  W.  853. 
Revocation   of   will. 

Cited  in  Battis's  Will,  143  Wis.  238,  139  Am.  St.  Rep.  1101,  126  N.  W.  9,  hold- 
ing that  after  admission  of  will  to  probate  county  court  may  determine  whether 
bequest  had  been  impliedly  revoked  by  subsequent  changes  in  condition  and  cir- 
cumstances of  testator;  Parsons  v.  Balson,  129  Wis.  319,  109  N.  W.  136,  holding 
that  the  destruction  of  will  with  testator's  knowledge  before  his  death  and  the 
adoption  of  a  child  revokes  the  will  both  actually  and  by  operation  of  law. 

Cited  in  footnotes  to  Re  Kelly,  56  L.R.A.  754,  which  holds  woman's  will  not 
revoked  by  subsequent  marriage:  Re  Toepfer,  67  L.R.A.  315,  which  holds  ante- 
nuptial will  revoked  by  testator's  marriage. 

Cited  in  note  (130  Am.  St.  Rep.  631)  on  implied  revocation  of  will  from  change 
in  condition  and  circumstances  of  testator  other  than  marriage  or  birth  of  issue. 
Testamentary  rights  of  adopted  children. 

Cited  in  Sandon  v.  Sandon,  123  Wis.  606,  101  N.  W.  1089,  holding  that  a 
child  legally  adopted  after  making  of  a  will  being  equivalent  to  an  after  born 
child  takes  under  statute  providing  for  after  born  children. 

Cited  in  footnotes  to  Flannigan  v.  Howard,  59  L.R.A.  664,  which  holds  devices 
and  legacies  in  will  ratably  abated  by  adoption  of  child  after  its  execution; 
Van  Derlyn  v.  Mack,  66  L.R.A.  437,  which  holds  child  adopted  under  statute 
providing  that  adopted  child  shall  become  and  be  heir  at  law  of  adopting  parent 
not  an  heir  by  right  of  representation  of  relatives  of  latter. 

Cited  in  notes  (30  L.R.A.  (N.S.)  916)  as  to  whether  terms  "child,"  "children," 
"issue,"  etc.  in  statutes  of  distribution  include  adopted  children;  (109  Am.  St. 
Rep.  678)  on  effect  of  adoption  on  kindred  of  adopting  person. 

Distinguished   in  Lichter  v.  Thiers,  139  Wis.   487,  121  N.   W.   153,  where  the 
adopted  child  seeks  to  take  under  the  will  of  adopted  mother's   father   leaving 
his  property  in  remainder  to  such  mother's  "children." 
Effect   of    exceptions   in   statute. 

Cited  in  Van  Derlyn  v.  Mack,  137  Mich.  149,  66  L.R.A.  438.  109  Am.  St.  Rep.. 
669,  100  N.  W.  278,  4  Ann.  Cas.  879,  on  the  strengthening  effect  of  exceptions  t* 
general  statement  contained  in  statute. 
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56  L.  R.  A.  261,  LUBY  v.  BENNETT,  111   \Yis.  613,  87  Am.  St.  Rep.  897,  87 

N.  W.  804. 
Actionable   malicious   prosecution. 

Cited  in  Wade  v.  National  Bank,  114  Fed.  378,  holding  that  damages  may  be 
recovered  for  injuring  reputation  and  business  caused  by  allegation  of  false  and 
defamatory  matter  in  a  malicious  prosecution  of  a  civil  action  without  probable 
cause,  though  no  detention  of  plaintiff  or  his  property  took  place;  Abbott  v. 
Thome,  34  Wash.  697,  65  L.R.A.  829,  101  Am.  St.  Rep.  1021,  76  Pac.  302,  holding 
that  plaintiff  in  an  original  action  cannot  sue  a  defendant  for  the  institution 
therein  of  a  malicious  defense  where  liberty  of  his  person  or  property  has  not 
been  interfered  with  by  such  defendant. 

Cited  in  footnote  to  Abbott  v.  Thorne,  65  L.R.A.  826,  which  denies  right  of 
action  for  malicious  prosecution  of  civil  action  in  which  there  was  no  arrest  or 
attachment  of  property  and  no  special  injuries  inflicted. 

Cited  in  note   (93  Am.  St.  Rep.  468,  470,  471)   on  liability  for  malicious  prose- 
cution of  civil  action. 
—  Prematurity    of   action. 

Followed  in  Williams  v.  Ainsworth,  121  Wis.  603,  99  N.  W.  327,  holding  action 
for  malicious  prosecution  prematurely  brought  where  such  malicious  action  con- 
sists of  a  suing  out  of  an  injunction  and  the  main  action  therein  has  not  yet  been 
terminated. 

Cited  in  Swepson  v.  Davis.  109  Tenn.  Ill,  59  L.R.A.  504,  70  S.  W.  65,  holding 
no  cause  of  action  for  malicious  prosecution  where  the  alleged  malicious  action 
was  terminated  in  favor  of  plaintiff  therein. 

Cited  in  note  (2  L.R.A. (N.S.)  948.  954)  as  to  when  action  sufficiently  at  an 
•end  to  support  suit  for  malicious  prosecution. 

Distinguished   in  Grimestad  v.   Lofgren,   105   Minn.   292,   17   L.R.A. (N.S.)    994, 
127  Am.  St.  Rep.  566,  117  N.  W.  515,  where  the  action  for  malicious  abuse  of 
process  was  brought  while  the  attachment  proceedings  were  still  pending. 
Violation    of   a    right    unconnected    with    property. 

Cited  in  Koerber  v.  Patek,  123  Wis.  460,  68  L.R.A.  959,  102  N.  W.  40,  holding 
that  mutilation  of  mother's  corpse  is  a  violation  of  a  clear  right  of  son  though 
not  a  property  right  and  is  actionable,  damages  being  presumed. 

56  L.  R.  A.  266,  CONSOLIDATED  COAL  CO.  v.  PEOPLE,  186  111.  134,  57  N.  E. 

880. 
Validity  of  statutory  regulation*!  of  coal   mines. 

Cited  in  Com.  v.  Plymouth  Coal  Co.  232  Pa.  148,  81  Atl.  148,  Affirming  15 
Luzerne  Leg.  Reg.  96,  holding  that  statute  requiring  owners  adjoining  coal 
properties  to  leave  pillar  of  coal  in  each  seam  or  vein  worked  by  them  along  line 
of  adjoining  property  is  constitutional. 

56  L.  R.  A.  268,  WICE  v.  CHICAGO  &  N.  W.  R.  CO.  193  111.  351,  61  N.  E.  1084. 
Reasonableness   of  ordinances. 

Cited  in  Chicago  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  244  111.  227,  135  Am.  St. 
Rep.  316,  91  N.  E.  422,  holding  that  ordinance  requiring  elevation  of  railroad 
tracks  where  power  is  given  to  city  in  general  terms,  must  be  reasonable  or 
it  will  be  void;  Chicago  &  A.  R.  Co.  v.  Carlinville,  200  111.  321,  60  L.R.A.  393, 
93  Am.  St.  Rep.  190,  65  N.  E.  730,  Affirming  103  111.  App.  256,  holding  an  ordi- 
nance regulating  the  speed  of  trains,  passed  under  a  statutory  grant  of  power, 
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not  prescribing  the  details  of  legislation  might  be  reversed  by  the  courts  on  the 
question   of  reasonableness. 

56  L.  R.  A.  271,  SMITH  v.  ^ETNA  L.  INS.  CO.  115  Iowa,  217,  91  Am.  St.  Rep,. 

153,  88  N.  W.  368. 
Accident   within   meaning   of   insurance   policy. 

Cited  in  footnotes  to  Fetter  v.  Fidelity  &  Casualty  Co.  61  L.R.A.  459,  which 
holds  death  from  ruj  ture  of  cancerous  kidney  covered  by  accident  policy;  Hors- 
fall  v.  Pacific  Mut.  L.  Ins.  Co.  03  L.R.A.  425,  which  holds  dilation  of  heart  accom- 
panied by  paleness,  coldness  of  extremities  and  cold  perspiration,  followed 
by  death  in  a  few  weeks,  caused  by  a  heavy  lift,  an  accident  within  meaning  of 
policy;  Delaney  v.  Modern  Acci.  Club,  63  L.R.A.  603,  which  holds  death  caused  by 
blood  poisoning  received  through  wound  on  hand  an  accident  with  meaning  of 
policy ;  Maryland  Casualty  Co.  v.  Hudgins,  64  L.R.A.  349,  which  holds  death, 
caused  by  accidentally  eating  spoiled  oysters  not  covered  by  policy  excluding 
injuries  resulting  from  poison  or  anything  accidentally  taken  or  absorbed;  Rich- 
ards v.  Traveler's  Ins.  Co.  67  L.R.A.  175,  which  holds  recovery  on  accident  policy 
on  cattle  broker  whose  duties  require  him  to  ride  on  cattle  cars  not  prevented  by 
provision  excluding  liability  for  accidents  while  riding  in  any  part  of  car  not 
provided  for  occupation  of  passengers. 

\  ol  ii  ii  in  r  \    exposure  to  unnecessary  danger  within  meaning  of  insurance 
policy. 

Cited  in  Pacific  Mut.  L.  Ins.  Co.  v.  Adams,  27  Okla.  509,  112  Pac.  1026,  holding 
that  expression  "unnecessary  exposure  to  danger"  includes  exposure  attributable 
to  negligence  on  part  of  insured;  Da  Rin  v.  Casualty  Co.  41  Mont.  189,  27 
L.R.A.(N.S.)  1164,  137  Am.  St.  Rep.  709,  108  Pac.  649,  holding  that  miner  does 
not  expose  himself  to  unnecessary  danger  within  meaning  of  insurance  policy, 
by  going  to  assistance  of  coemployee  where  he  has  reasonable  belief  that  he  may 
rescue  coemployee  without  injury  to  himself;  Payne  v.  Fraternal  Acci.  Asso.  119 
Iowa,  346,  93  N.  W.  361,  on  what  will  constitute  a  voluntary  exposure  to  an  un- 
necessary danger  within  the  meaning  of  a  policy  of  accident  insurance. 

Cited  in  footnote  to  Smith  v.  ^-Etna  L.  Ins.  Co.  64  L.R.A.  117,  which  holds 
steeple-chase  riding  by  one  insured  as  a  cotton  merchant  voluntary  exposure  to 
unnecessary  danger. 

Cited  in  notes   (22  L.R.A.(K.S.)    780,  782)   on  voluntary  exposure  to  unneces- 
sary  danger   within    meaning   of   insurance   policy;     (95   Am.   St.   Rep.    381)    on 
voluntary  exposure  to  danger;    (139  Am.  St.  Rep.  703)    on  voluntary  exposure 
of  insured  to  danger. 
Getting  on   or  off   of  curs   within   meaning   of   insurance   policy. 

Cited  in  National  Life  &  Acci.  Ins.  Co.  v.  Lokey,  166  Ala.  180,  52  So.  45, 
holding  that  stepping  from  moving  train,  irrespective  of  speed  thereof,  is  not 
"obvious  danger"  within  meaning  of  accident  policy;  Banta  v.  Continental  Casu- 
alty Co.  134  Mo.  App.  228,  113  S.  W.  1140,  holding  an  insured  was  "getting  off" 
of  a  car  within  the  meaning  of  an  insurance  policy  where  injured  by  jumping  io 
avoid  the  danger  of  a  collision. 

Cited  in  footnote  to  Small  v.  Traveler's  Protective  Asso.  63  L.R.A.  510,  which 
holds  experienced  traveling  man's  attempt  to  board  train  running  from  8  to  10 
miles  an  hour  an  exposure  to  obvious  risk  of  injury. 

Cited  in  note   (22  L.R.A.  (N.S.)   1256)   on  exemption  in  accident  policy  against, 
accident   on   railroad   trains. 
—  Distinction   between  attempt  and  act. 

Cited  in  Flower  v.  Continental   Casualty  Co.   140  Iowa,  511,   118   N.  W.   761,. 
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affirming  that  a  statute  making  it  unlawful  to  get  on  or  off  of  a  moving  train 
would  not  be  violated  by  a  mere  attempt  to  do  so. 
Burden   of  showing'  voluntary  exposure   to   danger. 

Cited  in  Price  v.  National  Acei.  Soc.  37  Pa.  Super.  Ct.  306,  holding  tlie  burden 
is  on  the  insurance  to  show  that  an  insured  whose  body  was  found  between  the 
tracks  voluntarily  exposed  himself  to  unnecessary  danger. 
Error   In    instructions. 

Cited  in  Brown  v.  West  Riverside  Coal  Co.  143  Iowa,  676,  28  L.R.A.  (N.S.) 
1266,  120  N.  W.  732;  Young  v.  People's  Gas  &  Electric  Co.  128  Iowa,  293,  10£ 
X.  W.  788, — holding  verbal  inaccuracies  in  an  instruction  which  could  not  have 
been  misunderstood  did  not  constitute  reversible  error;  Engvall  v.  Des  Moines 
City  R.  Co.  145  Iowa,  566.  121  N.  W.  12,  holding  that  manifestly  wrong  instruc- 
tion in  one  paragraph  of  charge  will  not  be  considered  misleading  where  in  other 
part  of  charge  correct  rule  of  law  was  stated. 

56  L.  R.  A.  275,  PARKER  v.  HUGHES,  64  Kan.  216,  91  Am.  St.  Rep.  216,  67 

Pac.  637. 
Rejection   of  ballot   because   of   ilinf  i  M^A  uish  i  it::-   marks. 

Cited  in  Bloedel  v.  Cromwell,  104  Minn.  489,  116  N.  W.  947,  holding  the  ex- 
istence of  the  name  of  the  voter  on  the  ballot  was  grounds  for  its  rejection 
although  the  ballot  was  cast  in  good  faith ;  McGrane  v.  Nez  Perce,  18  Idaho,  725r 
32  L.R.A.(N.S.)  735,  112  Pac.  312,  Ann.  Cas.  1912  A,  165,  holding  that  under 
provisions  of  state  constitution  it  is  not  within  power  of  legislature  to  direct 
numbering  of  ballots  to  be  used  at  election;  Gauvreau  v.  Van  Patten,  83  Neb. 
69,  119  N.  W.  11,  holding  ballots  otherwise  properly  marked  would  not  be  re- 
jected because  of  the  attempt  of  the  voters  to  vote  for  officers  not  named  in  the 
ballot;  McClelland  v.  Erwin,  16  Okla.  622,  86  Pac.  283,  holding  the  marking  of  a 
ballot  with  a  pencil  instead  of  stamping  it  as  directed  by  statute  did  not  con- 
stitute such  distinguishing  marks  as  would  be  grounds  for  rejecting  the  ballot; 
Eufaula  v.  Gibson,  22  Okla.  514,  98  Pac.  565,  holding  the  improper  numbering 
of  ballots  by  election  officials  not  shown  to  have  been  done  with  the  connivance 
of  voters  or  before  the  casting  of  the  vote  was  not  grounds  for  their  rejection ; 
Doll  v.  Bender,  55  W.  Va.  409,  47  S.  E.  293,  on  distinguishing  marks  as  grounds 
for  the  rejection  of  a  ballot. 

56  L.  R.  A.  285,  DeBLANC  v.  NEW  IBERIA,   106  La.  680,   31   So.  311. 
Power  of  municipality   to   regulate  sale  of   liquors. 

Cited  in  footnotes  to  Campbellsville  v.  Odewalt,  60  L.R.A.  723,  which  holds 
void,  ordinance  subjecting  to  fine,  possessor  of  premises  on  which  liquor  furnished 
in  violation  of  law  although  without  his  knowledge  or  consent;  State  ex  rel.  Galle 
v.  New  Orleans,  67  L.R.A.  70,  which  denies  right  to  refuse  liquor  license  on  ob- 
jection of  minority  property  holders  or  on  ground  that  no  more  barrooms  are 
needed. 
Sale  of  intoxicating  liquors  as  nuisance. 

Cited  in  footnotes  to  Laugel  v.  Bushnell,  58  L.R.A.  266,  which  sustains  ordi- 
nance declaring  places  where  hop  ale,  hop  and  mead   and  cider,  sold  nuisances; 
Kirkland  v.  State,  65  L.R.A.  76,  which  holds  proceeding  to  condemn  and  destroy 
liquor  kept  for  sale  in  prohibited  district  not  criminal. 
Injnnctive  relief  against   nnisance. 

Cited  in  Lewis  v.  Sandell,  118  La.  850,  43  So.  526,  holding  an  order  enjoining 
the  erection  of  a  livery  stable  might  be  dissolved  where  no  evidence  that  it 
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would   be   per  se  a   nuisance;    Shreveport   v.   Leiderkrantz   Soc.    130   La.   810,   40 
L.R.A.(N.S.)   79,  58  So.  578,  holding  that  authority  to  abate  nuisance  in  use  of 
property  is  not  derived  from  ordinance  declaring  such  use  to  be  nuisance  unless 
it  is  nuisance  in  fact. 
Revocation  of  liquor  license. 

Cited  in  Graziana  v.  New  Orleans,  121  La.  444,  46  So.  566,  holding  the  license 
of  a  saloonkeeper  was  improperly  revoked  where  the  building  used  for  such 
purpose  was  temporarily  closed  for  repairs  made  necessary  by  a  fire. 

Cited  in  footnote  to  Wallace  v.  Reno,  63  L.R.A.  338,  which  upholds  statute 
authorizing  revocation  of  license  without  notice  to  licensee. 

56  L.  R.  A.  287,  STATE  v.  CANAL  &  C.  R.  CO.  50  La.  Ann.  11  SO,  24  So.  265. 
3Innieipal   regulation   of   street   railways. 

Cited  in  footnotes  to  Fielders  v.  North  Jersey  Street  R.  Co.  59  L.R.A.  455, 
which  holds  void,  ordinance  requiring  street  railway  companies  to  pave  and 
keep  in  repair  space  between  tracks;  Chicago  v.  Chicago  Union  Traction  Co.  59 
L.R.A.  666,  which  sustains  requirement  that  street  companies  shall  clean  sur- 
face of  street  between  rails. 

Cited  in  note  (104  Am.  St.  Rep.  638,  639,  640,  644,  652)   on  municipal  regula- 
tions of  street  railways  for  protection  of  public. 
— —  Sprinkling   trucks. 

Cited  in  St.  Paul  v.  St.  Paul  City  R.  Co.  114  Minn.  254,  36  L.R.A. (N.S.)  238, 
130  N.  W.  1108,  Ann.  Cas.  1912  B,  1062,  holding  that  ordinance  requiring  street 
car  company  to  water  tracks  is  not  unreasonable,  because  requiring  watering  in 
winter  time  when  temperature  was  above  freezing  point;  State  ex  rel.  Mil- 
waukee v.  Milwaukee  Electric  R.  &  Light  Co.  144  Wis.  397,  140  Am.  St.  Rep. 
1025,  129  N.  W.  623,  to  the  point  that  ordinance  requiring  street  railway  com- 
panies to  sprinkle  streets  adjacent  to  tracks  is  valid. 

Cited  in  note  (36  L.R.A. (N.S.)  236)  on  power  to  compel  street  railway  to 
sprinkle  tracks. 

50  L.  R.  A.  296,  BUISSON  v.  Hl'ARD,  100  La.  708,  31  So.  293. 
Privileged   comiiiniiicutions. 

Cited  in  Richardson  v.  Cooke,  129  La.  372,  56  So.  318,  holding  that  "qualified 
privilege''  exists  where  person  making  communication  has  interest  in  subject- 
matter  and  addressee  has  corresponding  interest,  if  communication  is  bona  fide; 
Cornelius  v.  Cornelius,  233  Mo.  31,  135  S.  W.  65,  holding  that  qualified  privilege 
of  communication  is  lost  where  malice  is  shown;  Kersting  v.  White,  107  Mo. 
App.  278,  80  S.  W.  730,  holding  a  communication  made  with  reference  to  plain- 
tiff by  a  member  of  the  same  society  pending  an  investigation  by  such  society  of 
his  morals  was  privileged. 

Explained  in  McBride  v.  Ledoux,  111  La.  402,  100  Am.  St.  Rep.  491,  35  So. 
615,  holding  communications  made  among  members  of  a  family  concerning  the 
character  of  plaintiff  who  was  engaged  to  marry  a  near  relative  of  the  family 
were  privileged. 

56  L.  R.  A.  303,  GRAY  v.  WESTERN  U.  TELEG.  CO.  108  Tenn.  39,  91  Am.  St. 

Rep.  706,  64  S.  W.  1063. 
Conflict  of  laws. 

Cited  in  notes  (01  L.R.A.  211,  215)  on  conflict  of  laws  as  to  negotiable  paper; 
(62  L.R.A.  37,  4.1)  on  conflict  of  laws  as  to  interest  and  usury;  (03  L.R.A.  532, 
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533)   on  conflict  of  laws  as  to  carrier's  contracts;    (63  L.R.A.  868)   on  conflict  of 
laws  as  to  insurance  contracts:    (5  L.R.A. (X.S.)    753,  755;   23  L.R.A.(N.S.)    649) 
on  law  governing  liability  of  telegraph  company;    (17  L.R.A. (N.S.)   1097)   on  la\v 
governing  covenant   in  deed  or  mortgage  of  realty. 
On  question  of  dnmag'es. 

Cited  in  Western  U.  Teleg.  Co.  v.  Hill,  163  Ala.  31,  23  L.R.A.(N.S.)  656,  50  So. 
248,  19  Ann.  Cas.  1058.  holding  that  recovery  may  be  had  for  mental  anguish  in 
Alabama  for  delay  in  delivering  telegram  occurring  in  that  state,  although  no  re- 
covery could  be  had  under  law  of  state  from  which  message  was  sent;  Western 
U.  Teleg.  Co.  v.  Ford,  77  Ark.  535,  92  S.  W.  528,  holding  damages  might  be  re- 
covered for  mental  distress  caused  by  the  delay  in  delivering  a  telegram  sent 
from  another  state  where  no  recovery  allowed  for  mental  anguish;  Western 
U.  Teleg.  Co.  v.  Woodward,  84  Ark.  327,  105  S.  W.  579,  13  Ann.  Cas.  354,  allow- 
ing a  recovery  of  damages  for  mental  anguish  caused  by  'the  non-delivery  of  a 
telegram  where  such  a  recovery  is  permitted  in  the  state  from  which  the  message 
was  sent;  Balderston  v.  Western  U.  Teleg.  Co.  79  S.  C.  162,  60  S.  E.  435,  holding 
an  action  might  be  had  for  mental  damages  because  of  the  failure  to  deliver  a 
telegram,  although  the  message  was  lost  in  another  state;  Western  U.  Teleg. 
Co.  v.  Cooper,  29  Tex.  Civ.  App.  594,  69  S.  W.  427,  holding  a  recovery  might  be 
had  for  mental  anguish  caused  by  a  failure  to  deliver  a  telegram  sent  between 
points  within  state  although  lost  in  transmission  at  a  point  in  another  state  not 
allowing  a  recovery  for  mental  suffering;  Ivy  v.  Western  U.  Teleg.  Co.  165 
Fed.  377,  holding  an  action  might  be  maintained  under  a  statute  allowing  a 
recovery  for  mental  anguish  caused  by  failure  to  deliver  a  telegram  although 
sent  from  another  state. 

Annotation  cited  in  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa,  165. 
98  N.  W.  918,  4  Ann.  Cas.  519,  holding  the  recovery  of  damages  is  governed 
by  the  Jaws  of  the  place  where  the  action  is  brought  unless  the  remedy  is  a 
statutory  one. 

Cited  in  notes  (91  Am.  St.  Rep.  718,  723,  726)  on  conflict  of  laws  as  to  measure 
of  damages;  (117  Am.  St.  Rep.  323)  on  law  governing  recovery  of  damages  for 
mental  anguish  from  failure  to  transmit  telegrams. 

Explained   in   Western  U.   Teleg.  Co.   v.   McNairy,  34  Tex.   Civ.   App.   390,   78 
S.  W.   969,  holding  a  recovery  might  be  had  for  mental  anguish  caused   by  the 
delay   in   telegram   sent  from   another  state   which  had  not   passed   on   right   ta 
recover  damages  for  mental  anguish. 
On  remedies  available. 

Cited  in   Michaelsen   v.   Security   Mut.   L.   Ins.   Co.   150   Fed.   226,   holding   the 
remedy   for  the  breach  of  a  contract  of  insurance  providing  that   it  should  be 
governed  by  the  laws  of  the  place  made  payable  is  governed  by  the  laws  of  such 
state. 
Recovery  of  damages   for   mental   anR'nish. 

Cited  in  Jozsa  v.  Moroney,  125  La.  821,  27  L.R.A. (N.S.)  1047,  5]  So.  908,  19 
Lnn.  Cas.  1193,  holding  damages  might  be  recovered  for  mental  suffering  alone 
in  an  action  for  slander  and  libel;  Woods  v.  Western  U.  Teleg.  Co.  148  N.  C. 
8,  128  Am.  St.  Rep.  581,  61  S.  E.  653;  Western  U.  Teleg.  Co.  v.  Potts,  120  Tenn. 
42,  19  L.R.A. (N.S.)  480,  127  Am.  St.  Rep.  991,  113  S.  W.  789;  Green  v.  Western 
U.  Teleg.  Co.  136  N.  C.  504,  67  L.R.A.  991,  103  Am.  St.  Rep.  955.  49  S.  E.  165, 
1  Ann.  Cas.  349, — holding  same  in  action  for  failure  to  deliver  a  telegram. 

Cited  in  footnotes  to  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607, 
which  sustains  statute  rendering  telegraph  companies  liable  for  mental  anguish 
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caused  by  delay  in  delivering  messages;  Western  U.  Teleg.  Co.  v.  Crocker,  59 
L.R.A.  398,  which  sustains  recovery  for  mental  anguish  for  failure  to  promptly 
deliver  telegram  announcing  serious  illness  of  grandchild;  Cowan  v.  Western  U. 
Teleg.  Co.  64  L.R.A.  546,  which  holds  that  mental  suffering  will  not  sustain  an 
action  for  breach  of  a  contract  promptly  to  transmit  telegram;  Barnes  v. 
Western  U.  Teleg.  Co.  6.5  L.R.A.  666,  which  sustains  right  to  damages  for  mental 
anguish  from  failure  to  deliver  telegram,  though  unaccompanied  by  physical 
suffering;  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability 
of  telegraph  company  for  mental  anguish  of  16  year  old  girl  in  being  compelled 
to  drive  two  miles  in  strange  city  after  midnight  with  a  strange  driver  due  to 
its  failure  to  deliver  telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A. 
403,  which  denies  right  to  damages  for  mere  disappointment  and  regret  from 
failure  of  telegraph  company  promptly  to  deliver  a  death  message;  Western  U. 
Teleg.  Co.  v.  Reid,  70-L.R.A.  289,  which  denies  father's  right  to  recover  for 
mental  anguish  in  witnessing  suffering  of  child  because  of  telegraph  company's 
failure  promptly  to  deliver  telegram  summoning  physician. 

Cited  in  notes  (14  L.R.A.  (X.S.)  501)  on  mental  anguish  suffered  by  sender 
deprived  of  advice  and  consolation  as  element  of  damages  for  failure  to  deliver 
telegram  announcing  sickness  or  death;  (117  Am.  St.  Rep.  312)  on  mental 
anguish  as  element  of  damages  recoverable  for  failure  to  transmit  and  deliver 
telegrams. 

56  L.  R.  A.  316,  HARBISON  v.  KXOXVILLE  IRON  CO.  103  Tenn.  421,  76  Am. 

St.  Rep.  082.  53  S.  YY.  !).V). 
Validity   of   police   power   regulations. 

Cited  in  Poli  v.  Xuma  Block  Coal  Co.  149  Iowa,  110,  33  L.R.A. (N.S.)  654,  127 
X.  W.  1105,  holding  that  statutory  regulation  of  manner  in  which  particular 
work  shall  be  carried  on,  involving  protection  of  employees,  is  proper  exercise 
of  police  power;  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  364,  33  L.R.A. 
(X.S.)  718,  108  X.  W.  902,  holding  that  statute  declaring  invalid  any  private 
contract  limiting  liability  of  railroad  for  negligence  of  fellow  servant  is  con- 
stitutional; Leeper  v.  State,  103  Tenn.  532,  48  L.R.A.  174,  53  S.  W.  962,  holding 
an  act  providing  for  the  adoption  of  a  uniform  system  of  text-books  for  public 
schools  throughout  the  state  is  a  valid  exercise  of  the  police  power;  Standard 
Oil  Co.  v.  State,  117  Tenn.  (57(5,  30  L.R.A. (X.S.)  1031,  100  S.  W.  705,  holding  a 
state  might  properly,  in  the  exercise  of  the  police  power,  prohibit  combinations 
tending  to  lessen  competition  in  the  sale  of  certain  products;  Knoxville  v.  Knox- 
ville  Water  Co.  107  Tenn.  649,  61  L.R.A.  898,  64  S.  W.  1075,  on  what  embraced 
within  the  scope  of  legislative  exercise  of  the  police  power. 

Cited  in  note  (78  Am.  St.  Rep.  237)  on  acts  which  legislature  may  declare 
criminal. 

Distinguished  in  Parker,  W.  &  Co.  v.  Austin,  156  Mich.  580,  23  L.R.A. (X.S.) 
269.  121  X.  W.  322,  holding  an  ordinance  requiring  the  city  sealer  to  test  and 
prove  the  accuracy  of  computing  devises  on  scales  is  not  authorized  by  charter 
authorizing  the  regulation  of  weights  and  measures  to  be  sealed  by  the  city 
sealer. 

Disapproved  in   State  ex  rel.  Zillmer  v.  Kreut/berg.   114   Wis.   543,  58  L.R.A. 
754,  91  Am.  St.  Rep.  934,  90  X.  W.  1098,  holding  an  act  making  it  unlawful  to 
discharge  employees  because  of  their  membership  in  labor  unions  is  not  a  valid 
exercise  of  the  police  power. 
—  As    to    payment    of    \>:in"*. 

Cited  in  Union  Sawmill  Co.  v.  Felsenthal,  85  Ark.  356,  108  S.  W.  217,  holding 
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constitutional  an  act  providing  that  firms  or  corporations  issuing  orders  or  other 
evidences  of  indebtedness  in  payment  for  labor  shall  redeem  the  same  in  lawful 
money;  Shortall  v.  Puget  Sound  Bridge  &  Dredging  Co.  45  Wash.  295,  122  Am. 
St.  Rep.  899,  88  Pac.  212,  holding  an  act  providing  that  wages  for  labor  should 
be  due  on  cessation  of  work  i>  valid  notwithstanding  a  contract  postponing  the 
date  of  payment  where  employee  quits  his  employment. 

Cited  in  footnote  to  Dixon  v.  Roe,  60  L.R.A.  308,  which  holds  void,  act  re- 
quiring redemption  in  money  of  checks  issued  in  payment  of  wages. 

Cited  in  note  (122  Am.  St.  Rep.  910)  on  constitutionality  of  statutes  regulat- 
ing time  and  method  of  payment  of  wages. 

Distinguished  in  State  v.  Missouri  Tie  &  Timber  Co.  181  Mo.  557,  65  L.R.A. 
50.),  ]03  Am.  St.  Rep.  (514,  SO  S.  W.  933,  2  Ann.  Cas.  119,  holding  an  act  making 
it  unlawful  for  persons,  firms  or  corporations  to  provide  for  the  payment  of 
wages  in  other  mediums  than  lawful  money  unless  redeemable  and  negotiable  at 
face  value  in  lawful  money  is  not  applicable  to  a  concern  not  pursuing  a  public 
business. 
Constitutional  meaning;  of  ''man"  or  the  like. 

Cited  in  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  611,  53  S.  W.  970,  holding 
the  words  "man"  and  "persons"  in  .the  state  and  Federal  constitutions  respec- 
tively included  corporations;  North  British  &  M.  Ins.  Co.  v.  Craig,  106  Tenn.  031, 
62  S.  W.  155,  holding  a  corporation  is  not  a  "citizen"  within  the  meaning  ef 
provisions  of  constitution. 

Cited  in  note   (85  Am.  St.  Rep.  907)   on  corporations  as  persons. 
— —  "Dne   process  of  law,"   "law   of   the   land." 

Cited  in  State  v.  Stimpson.  78  Vt.  136,  1  L.R.A.(N.S.)  1157,  62  Atl.  14,  6 
Ann.  Cas.  639;  Condon  v.  Maloney,  108  Tenn.  82,  65  S.  W.  871,— holding,  "by  the 
law  of  the  land"  and  "due  process  of  law,"  were  equivalents  as  used  in  consti- 
tutional provisions;  Re  Francis,  136  Fed.  913,  defining  "due  process  of  law;" 
Memphis  v.  Cumberland  Teleph.  &  Teleg.  Co.  218  U.  S.  632,  54  L.  ed.  1188,  31 
Sup.  Ct.  Rep.  115,  holding  that  municipal  ordinance  passed  without  authority 
of  state  does  not  lay  foundation  of  Federal  jurisdiction  upon  question  of  due 
process  of  law  both  state  and  Federal  constitutions  inhibiting  such  legislation. 
f'lasa  leg-illation. 

Cited  in  State  ex  rel.  Astor  v.  Schlitx,  Brewing  Co.  104  Tenn.  732,  78  Am.  St. 
Rep.  941,  59  S.  W.  1033,  holdmg  an  anti-trust  statute  was  not  rendered  ob- 
jectionable as  improper  class  legislation  by  the  exemption  of  agricultural  prod- 
ucts and  live  stock  from  it  in  the  possession  of  the  producer  from  its  operation. 
I.i:-.lii  of  property  and  contract. 

Cited  in  State  v.  Cook,  107  Tenn.  499,  62  L.R.A.  175,  64  S.  W.  720,  holding  the 
right  of  sale  is  an  inherent  element  of  the  exclusive  ownership  of  property; 
German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  775,  holding  that  taking  away  by 
statute  of  free  exercise  of  right  of  private  contract  is  appropriation  by  state 
of  private  property  within  meaning  of  fourteenth  constitutional  amendment. 

56  L.  R.  A.  322,  BLUM  v.  STATE,  94  Md.  375,  51  Atl.  28. 
Particularity  in  Indictment  for  conspiracy. 

Cited   in  Garland  v.   State,   112   Md.  87,  75  Atl.   631;   Imboden   v.   People,   40 
Colo.  164,  90  Pac.  608, — holding  an  indictment  for  conspiracy  need  not  aver  the 
means  by  which  the  conspiracy  was  to  be  carried  out. 
AdmlMslbllity  of  hooks  and  private  papers  against  keeper. 

Cited  in  United  States  v.  Halstead,  38  A  pp.  D.  C.  76,  holding  that  books  of 
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bankruptcy    may    be    used    by    grand   jury    in    investigation    of    charge    of    crime 
against  bankrupt. 

Cited  in  notes  (30  L.R.A.(N.S.)  726)  on  right  of  officer  to  refuse  to  turn  over 
corporation's  books  to  receiver,  upon  ground  of  tendency  to  incriminate  him; 
(94  Am.  St.  Rep.  347)  on  compelling  accused  to  produce  his  private  books  and 
papers. 

Distinguished  in  Imboden  v.  People,  40  Colo.  177,  90  Pac.  608,  holding  in  a 
prosecution  for  conspiracy  letters  and  telegrams  between  conspirators,  surren- 
dered to  district  attorney  by  servants  taking  them  from  private  files,  were 
admissible  in  evidence;  Lawrence  v.  State,  103  Md.  35,  63  Atl.  96,  holding  it  was 
no  objection  in  a  prosecution  for  conspiracy  that  documents  otherwise  com- 
petent as  evidence  were  illegally  taken  from  the  possession  of  the  accused. 

Disapproved  in  State  v.  Strait,  94  Minn.  389,  102  X.  W.  913,  holding  a  trus- 
tee in  bankruptcy  and  books  turned  over  to  trustee  might  be  examined  upon  an 
investigation  of  the  affairs  of  a  private  bank  and  its  owner;  Re  Tracy  &  Co.  177 
Fed.  535.  holding  in  a  prosecution  of  a  bankrupt  books  surrendered  by  the  bank- 
rupt to  the  receiver  are  admissible  in  evidence. 
(•>n  *t  I  MI  t  iomi  1  privilege  against  self-crimination. 

Cited  in  note   (136  Am.  St.  Rep.   146,  148)   on  constitutional  privilege  against 
self-crimination. 
False  statements  as  to  financial   condition   to   prove   fraud. 

Distinguished  in  Courtney  v.  William  Knabe  &  Co.  Mfg.  Co.  97  Md.  531,  99 
Am.  St.  Rep.  456,  55  Atl.  614,  holding  false  statements  concerning  financial 
condition  made  to  a  mercantile  agency  with  the  intent  that  it  should  be  com- 
municated to  persons  dealing  with  him  are  competent  evidence  to  prove  fraud. 

56  L.  R.  A.  329,  MICHIGAN  SUGAR  CO.  v.  D1X,  124  Mich.  674,  83  Am.  St.  Rep. 
354,.  83  X.  W.  625. 

Writ  of  error  dismissed  in  185  U.  S.  113,  46  L.  ed.  829,  22  Sup.  Ct.  Rep.  581, 
for  want  of  question  to  support  Federal  review. 
Validity    of  appropriations   of   public   money. 

Cited  in  Dodge  v.  Mission  Twp.  54  L.R.A.  247,  46  C.  C.  A.  661,  107  Fed.  833, 
holding  township  bonds  issued  in  aid  of  factories  for  the  manufacture  of  cane 
sugar  and  syrup  are  void  as  being  in  aid  of  a  private  purpose;  Opinion  of  Jus- 
tices, 204  Mass.  612,  27  L.R.A.(X.S.)  485,  91  X.  E.  405,  holding  the  legislature 
could  not  authorize  city  to  acquire  land  adjoining  a  proposed  public  thoroughfare 
with  a  view  to  its  subsequent  use  by  private  interests  under  conveyance  or 
lease  from  the  city;  Michigan  Corn  Tmprov.  Asso.  v.  Auditor  General,  150  Mich. 
71,  113  X.  W.  582,  holding  the  appropriation  of  public  funds  to  the  use  of  an 
association  composed  of  persons  interested  in  the  improvement  of  corn  on  the 
state  is  void  as  being  for  a  private  purpose;  Castner  v.  Minneapolis,  92  Minn. 
80,  99  X.  W.  361,  1  Ann.  Cas.  934,  holding  act  of  city  counsel  in  reimbursing  to  a 
defeated  candidate  the  expenses  incurred  in  conducting  an  election  contest  was 
invalid;  First  State  Bank  v.  Shallenberger,  172  Fed.  1004,  holding  an  act  con- 
ditioning the  right  to  engage  in  the  banking  business  upon  the  making  of  con- 
tributions to  a  depositor's  guaranty  fund  to  be  employed  in  payment  of  the 
depositors  of  any  bank  becoming  insolvent,  was  invalid. 

Distinguished   in  Kentucky  Live  Stock  Breeders'  Asso.  v.  Hager,  120  Kv.  134, 
85  S.  W.  738,  9  Ann.  Cas.  50,  holding  a  legislative  appropriation  of  an  amount 
of  money  to  be  paid  in  premiums  at  a  state  fair,  is  valid. 
— —  snjisi  r   bounty   acts. 

Cited  in  Oxnard  Beet  Sugar  Co.  v.  State,  73  Xeb.  68,  105  X.  W.  716;   Minne- 
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sota  Sugar  Co.  v.  Iverson,  91  Minn.  39.  97  N.  W.  454, — holding  an  act  providing 
for  the  payment  of  bounties  to  manufacturers  of  beet  sugar  was  unconstitutional. 
Limitation  on  legislative  powers. 

Cited  in  Crane  v.  Waldron,  133  Mich.  87,  94  N.  W.  593  (dissenting  opinion),  on 
the  limitations  on  the  power  of  the  legislature. 

56  L.  R.  A.  333,  KIRK  v.  CH1XSTRAXD,  85  Minn.  108,  88  X.  W.  422. 
"Wife's  authority  to  charge  husband   for  necessaries. 

Cited  in  note  (98  Am.  St.  Rep.  648)  on  wife's  implied  authority  to  act  for 
husband  and  charge  him  for  necessaries. 

56  L.  R.  A.  334,  McGIXLEY  v.  ALLIANCE  TRUST  CO.  168  Mo.  257,  66  S.  \V. 

153. 
Inability  of   I::  ml  lord    for  injuries  due  to  defective  eoiidltion  of  fouildinj?. 

Cited  in  Karp  v.  Barton,  164  Mo.  App.  396,  144  S.  W.  1111,  holding  that  land- 
lord is  liable  for  injury  to  child  of  one  who  boarded  with  tenant,  caused  by 
failure  to  repair  porch  common  to  all  tenants;  Andrus  v.  Bradley-Alderson  Co. 
117  Mo.  App.  326,  93  S.  W.  872,  holding  a  tenant  occupying  a  floor  of  a  building 
was  not  liable  to  an  employee  for  injuries  received  by  reason  of  a  defective  con- 
dition of  an  elevator  gate  which  was  used  in  common  with  landlord  and  other 
tenants. 

Cited  in  note  (92  Am.  St.  Rep.  521)  on  liability  to  third  persons  of  lessors  of 
real  or  personal  property. 
Duty  of  landlord   toward   tenants  as  to   repairs  and   safety  of  premises. 

Cited  'in  T.  L.  Horn  Trunk  Co.  v.  Delano,  162  Mo.  App.  406,  142  S.  W.  770; 
Lang  v.  Hill,  157  Mo.  App.  688,  138  S.  W.  698,— holding  that  landlord  is  bound 
to  use  reasonable  care  to  maintain  portions  of  building  vmder  his  control  in  safe 
condition;  Merchants'  Loan  &  T.  Co.  v.  Boucher,  115  111.  App.  108,  holding  that 
apartment  house  owner  is  bound  only  to  exercise  reasonable  care  in  the  con- 
struction and  selection  of  material,  and  for  its  maintenance  in  reasonably  safe 
condition;  Whitcomb  v.  Mason,  102  Md.  282,  4  L.R.A.(N.S.)  567,  62  Atl.  749, 
holding  a  landlord  leasing  portions  of  a  building  is  bound  to  keep  the  portions 
remaining  under  his  control  in  a  safe  condition;  Marcheck  v.  Klute,  133  Mo. 
App.  289,  113  S.  W.  654,  holding  a  landlord  owed  no  greater  duty  to  keep  in  re- 
pair to  an  infant  child  of  the  tenant  than  he  owed  to  the  tenant  himself;  Mar- 
check  v.  Klute,  133  Mo.  App.  287,  113  S.  W.  654,  holding  a  landlord  was  not 
liable  for  the  death  of  a  tenant's  child  due  to  the  unsafe  condition  of  part  of 
premises  over  which  landlord  had  control  but  over  which  it  was  not  necessary  for 
tenant  to  pass  in  order  to  gain  access  to  his  apartments;  Herdt  v.  Koenig,  137 
Mo.  App.  595,  119  S.  W.  56,  holding  a  landlord  was  liable  for  injuries  received 
by  a  youthful  guest  of  a  tenant  when  a  fence  surrounding  a  yard  used  in  com- 
mon by  the  several  tenants  gave  way  precipitating  him  into  a  quarry;  Cooper 
v.  Lawson,  139  Mich.  632,  103  N.  W.  1G8,  holding  landlord  was  not  liable  for 
injury  to  property  of  tenant  in  a  flat  building  by  reason  of  the  unswept  con- 
dition of  a  chimney  flew  where  the  flews  to  the  several  apartments  were  separate 
and  might  have  been  swept  by  tenant  without  interference  with  other  flues;  Coats 
v.  Meriwether,  144  Mo.  App.  91,  129  S.  W.  468,  holding  a  landlord  leasing  the 
lower  floor  and  basement  of  a  building  was  not  liable  to  a  subtenant  because 
injuries  due  to  want  of  repair  of  sidewalk  covering  part  of  basement  because  the 
landlord  operated  the  furnace  in  the  basement;  Hirst  v.  Ringen  Real  Estate  Co. 
109  Mo.  198,  69  S.  W.  368,  holding  a  landlord  was  liable  for  injuries  received  by 
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a  child  of  a  tenant  falling  into  an  unguarded  hatchway  located  in  a  yard  used 
in  common  by  the  tenants  and  opening  into  a  cellar  under  the  landlord's  control. 

Cited  in  footnotes  to  Thompson  v.  Clemens,  60  L.R.A.  580,  which  denies  land- 
lord's liability  for  injury  to  member  of  tenant's  family  from  failure  to  keep 
agreement  to  make  repairs;  Brady  v.  Klein,  62  L.R.A.  909,  which  denies  land- 
lord's liability  for  injury  to  lessee  of  tenant  due  to  premises  being  in  defective 
condition;  Davis  v.  Smith,  66  L.R.A.  478,  which  holds  landlord  not  liable  for 
damages  to  tenant  or  member  of  his  family  through  sickness  due  to  breach  of 
covenant  to  repair. 

Cited  in  note  (3  L.R.A.(N.S.)  316)  on  liability  of  landlord  for  injury  in  com- 
mon passageway. 

Distinguished  in  Collins  v.  Tootle,  156  Mo.  App.  225,  137   S.  W.  273,  holding 
that  owner  of  building  who  has  leased  entire  building  to  tenant  and  who  did  not 
agree  to  repair  is  not  liable  to  tenant  of  adjoining  building  who  used  common 
stairway  injured  by  slipping  upon  ice  on  common   stairway. 
Control    of   lanclloril   over   leased    premises. 

Cited  in  Fuller  v.  Rose,  110  Mo.  App.  347,  85  S.  W.  931,  holding  a  tenant  in  an 
office  building  did  not  have  such  an  interest  in  the  outer  walls  as  would  give  him 
the  right  to  enjoin  the  landlord  from  using  the  walls  for  advertising. 

56  L.  R.  A.  338,  McCORMICK  HARVESTING  MACH.  CO.  v.  WILLAN,  63  Neb. 

391,  93  Am.  St.  Rep.  449,  88  N.  W.  497. 
Actionable   malicious   prosecution   of   civil    suit. 

Cited  in  Harris  v.  Thomas,  140  Mich.  467,  103  N.  W.  863,  holding  a  recovery 
might  be  had  for  damages  to  injured  feelings  where  defendants  maliciously  and 
without  cause  conspired  to  institute  a  suit  for  the  purpose  of  extorting  money 
from  plaintiff;  Cobbcy  v.  State  Journal  Co.  77  Neb.  629,  113  N.  W.  224,  on 
right  to  maintain  an  action  for  damages  for  the  malicious  prosecution  of  a  civil 
suit;  Wade  v.  National  Bank,  114  Fed.  379,  holding  an  action  for  malicious 
prosecution  of  a  civil  suit  would  lie  where  a  complaint  was  filed  containing  de- 
famatory matter. 

Cited  in  footnote  to  Abbott  v.  Thorne,  65  L.R.A.  826,  which  denies  right  of 
action  for  malicious  prosecution  of  civil  action  in  which  there  was  no  arrest  or 
attachment  of  property  and  no  special  injuries  inflicted. 

Disapproved  in  Abbott  v.  Thorne,  34  Wash.  694,  65  L.R.A.  828,  101  Am.  St. 
Rep.  1021,  76  Pac.  302,  holding  no  cause  of  action  exists  for  the  malicious  prose- 
on!  ion  of  a  civil  suit  where  no  arrest  of  the  person  or  seizure  of  property 
therein. 

50  L.  R.  A.  34],  CHICAGO,  R.  I.  &  P.  R.  CO.  v.  SHAW,  63  Neb.  380,  88  N.  W. 

508. 
l/inbility  for  oltMtructioii  of  natural   water  coarse   1>>    railroad. 

Cited  in  Missouri  P.  R.  Co.  v.  Hemingway,  63  Neb.  614.  88  N.  W.  673,  holding 
railroad  constructing  a  roadbed  across  a  natural  water  course  is  liable  for 
resulting  damages  where  it  fails  to  make  proper  provision  for  the  discharge  of 
water  flowing  in  such  waterway;  Quinn  v.  Chicago,  M.  &  St.  P.  R.  Co.  23  S.  D. 
134,  22  L.R.A. (N.S.)  801,  120  N.  W.  884,  holding  a  railroad  company  liable  for 
damages  resulting  from  a  failure  of  the  railroad  company  to  provide  sufficient 
culverts  and  outlets,  where  it  in  building  its  roadbed  obstructed  the  natural 
channel  through  which  surface  waters  usually  flow;  Conn  v.  Chicago,  B.  &  Q.  R. 
Co.  88  Neb.  736,  —  L.R.A. (N.S.)  — ,  130  N.  W.  563,  holding  that  mere  fact  that 
railway  roadbed  interferes  with  surface  water  not  flowing  in  drain  or  water- 
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course,  will  not  sustain  finding  of  negligent  construction  in  action  for  obstructing 

How  of  such   water. 

Right   of   la  ii«l<i\t  IKT   to   ri<!    himself   of  surface    wiiter. 

Cited  in  Aldritt  v.  Fleischauer,  74  Nob.  71,  70  L.R.A.  304,  103  X.  W.  1084, 
holding  a  land  owner  might  rightfully  drain  his  land  into  a  natural  water  way 
without  liability  to  an  adjoining  land  owner  who  sustains  some  damage  thereby; 
Mapcs  v.  Bolton,  89  Neb.  818,  132  N.  W.  386,  holding  that  statute  authorizing 
landowner  to  drain  land  with  tile  so  constructed  as  to  discharge  water  into  any 
depression  or  draw  upon  his  own  premises  does  not  authorize  him  to  dam  up 
natural  drain,  so  as  to  injure  neighbor's  land. 

Cited  in  footnotes  to  Franklin  v.  Durgee,  58  L.R.A.  112,  which  denies  right 
to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its  injury; 
Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that  owner's  right  to  dis- 
charge surface  water  from  premises  does  not  permit  him  to  collect  it  in  volume 
and  by  means  of  artificial  channel  discharge  it  on  another's  land  contrary  to 
natural  course  of  drainage;  G inter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which 
holds  owners  of  improved  property  adjacent  to  sewer  required  to  connect  gutters 
and  spouts  on  buildings  therewith  as  against  owners  of  premises  adjoining  alley 
on  which  water  otherwise  falls. 
Actioiiahle  diversion  of  surface  waters  from  natural  channel. 

Cited  in  Roe  v.  Howard  County,  75  Xeb.  456,  5  L.R.A. (X.S.)  836,  106  X.  W. 
5S7,  holding  an  action  would  lie  where  surface  water  was  diverted  from  a  natural 
and  well  defined  channel  and  carried  by  an  artificial  one  for  a  long  distance  and 
cast  onto  the  land  of  plaintiff. 

Cited  in  footnote  to  Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains 
right  of  one  through  whose  lands  natural  water  course  flows  to  accumulate 
surface  waters  in  such  stream  as  against  lower  riparian  owner. 

Cited  in  note  (22  L.R.A.(X.S-)  797)  on  right  of  owner  of  lower  as  against  upper 
landowner  to  obstruct   surface  water  in  natural  channel. 
Act    of   God. 

Cited  in  McCook  v.  McAdams,  76  Xeb.  14,  114  X.  W.  596  (on  second  rehearing 
reversing  former  rehearing)  holding  in  action  by  city  for  damages  caused  by  a 
failure  to  maintain  a  sewer  in  proper  condition  the  burden  of  proof  was  on 
defendant  where  his  negligence  was  shown  to  prove  that  the  storm  would  have 
caused  the  damage  regardless  of  its  negligence. 

Criticized  in  McCook  v.  McAdams,  76  Xeb.  10,  114  X.  W.  596,  holding  in  an 
action  against  a  city  for  damage  caused  by  failure  to  maintain  a  sewer  in  a 
proper  condition  the  burden  is  not  on  the  defendant  to  show  that  the  loss  was 
due  to  an  act  of  God. 

56   L.  R.  A.  346,  COMMERCIAL  XAT.  BAXK  v.  CHAMBERS,  21  Utah,  324,  61 

Pac.  560. 

Affirmed  in  182  U.  S.  558,  45  L.  ed.  1228,  21  Sup.  Ct.  Rep.  863. 
Taxation    of   .shares   of   stock. 

Cited  in  Morril  v.  Bentley,  150  Iowa,  690,  130  X.  W.  734,  holding  that  shares 
of  stock  are  not  credits  within  meaning  of  statutes  relating  to  taxation  so  as  to 
authorize  holder  to  deduct  his  debts  from  value  thereof;  Canfield  v.  Los  Angeles 
County,  157  Cal.  620,  108  Pac.  705,  holding  that  state  has  right  to  fix  situs  of 
shares  of  stock  in  domestic  corporation,  though  its  property  is  situated  out  of 
state,  and  may  assess  shares  according  to  their  cash  value;  Chesebrough  v.  San 
Francisco,  153  Cal.  565,  96  Pac.  288,  holding  the  fact  that  some  of  the  property 
of  a  corporation  is  held  and  assessed  outside  the  state  is  no  grounds  for  the 
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reduction  of  the  assessment  on  shares  within  the  state;  Chesebrough  v.  San  Fran- 
cisco, 153  Gal.  570,  96  Pac.  288,  holding  in  the  assessment  of  shares  of  stock 
deduction  may  be  made  of  the  value  of  corporate  property  within  the  state 
actually  assessed. 

Cited  in  note  (10  L.R.A.  (X.S.)  951)  on  discrimination  against  shareholders  in 
national  banks,  in  assessing  shares. 

50  L.  R.  A.  353,  WORTH1XGTOX  v.  STATE,  92  Md.  222,  84  Am.  St.  Rep.  506, 

48  Atl.  355. 
Evidence  in  substance  of  statements  of  another. 

Cited   in   Green   v.   State,   96   Md.   389,   54  Atl.   104,   12   Am.   Crim.   Rep.   149, 
holding  the-  testimony  of  a  witness  as  to  a  confession  made  by  a   prisoner  was 
properly   admitted  where  the  substance  of  what    was  said   was   stated. 
Admissibility   of   dying:   declarations. 

Cited  in  People  v.  Alexander,  161  Mich.  649,  126  X.  W.  837,  holding  evidence  of 
statements  by  a  wife  while  dying  regarding  previous  assaults  upon  her  was  not 
admissible  as  part  of  the  dying  declarations. 

Cited  in  notes  (16  L.R.A.(X.S.)  660)  on  right  of  jury  to  determine  existence 
of  facts  essential  to  admissibility  of  dying  declarations;  (17  L.R.A.fX.S.)  291) 
on  effect  of  disbelief  in  God  upon  admissibility  of  dying  declarations;  (21 
L.R.A. (X.S.)  840)  on  opinions  and  conclusions  as  subjects  of  dying  declarations; 
(37  L.R.A. (X.S.)  252,  253,  254)  on  admissibility  of  contradictory  statements  to 
impeach  dying  declarations;  (86  Am.  St.  Rep.  644,  645,  655,  656,  662,  663.  667) 
on  admissibility  of  dying  declarations;  (2  Brit.  Rul.  Cas.  924)  on  admissibility 
and  proper  form  of  dying  declaration  elicited  by  questions. 
—  In  abortion  cases. 

Cited  in  Hawkins  v.  State,  98  Md.  358,  57  Atl.  27,  holding  statements  of  deced- 
ent to  physician  that  she  was  dying  and  that  defendant  had  performed  an 
abortion  were  admissible  as  dying  declarations;  State  v.  Fuller,  52  Or.  46.  96 
Pac.  456,  holding  dying  declarations  of  a  woman  upon  whom  an  abortion  has 
been  performed  are  admissible  where  by  statute  her  death  is  an  essential 
element  of  the  crime. 
Homicide  in  committing:  abortion. 

Cited  in  notes  (63  L.R.A.  904,  905,  918)  on  homicide  in  attempting  or  com- 
mitting abortion;  (90  Am.  St.  Rep.  579)  on  unintentional  homicide  in  commission 
of  abortion. 

56  L.  R.  A.  372,  HARPER  v.  STATE,  79  Miss.  575,  31  So.  195. 
Dylngr  declarations. 

Cited  in  State  v.  Sale,  119  Iowa.  4,  92  X.  W.  680,  holding  statements  by  de- 
ceased just  before  death  that  he  was  to  blame  for  the  trouble  with  defendant 
and  that  defendant  had  to  do  what  he  did  were  not  admissible  as  dying  declara- 
tions. 

Cited  in  note   (30  L.R.A.(N.S.)   391)   on  dying  declarations;   how  sense  of  im- 
pending death  evidenced. 
— —  Prepared    in   anticipation. 

Cited  in  State  v.  Peacock,  58  Wash.  45,  27  L.R.A.  (X.S.)  707,  107  Pac.  1022, 
holding  that  where  the  prosecuting  attorney  a  short  time  before  the  death  of 
the  deceased  asked  him  if  statements  he  had  made  a  week  before  were  true,  and 
the  deceased  answered  that  they  were,  the  statements  were  sufficiently  ratified 
to  be  admissible  as  dying  declarations. 
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Cited  in  note  (27  L.R.A. (N.S.)   702)  on  reaffirmation  under  sense  of  impending 
death  as  rendering  previous   statement   admissible   as   dying   declaration. 
Impeachment  <•:•    dying,-  declarations. 

Annotation  cited  in  Allen  v.  Com.  134  Ky.  116,  119  S.  W.  795,  holding  dying 
declarations  admitted  in  evidence  might  be  impeached  by  evidence  of  other  decla- 
rations inconsistent  therewith. 

;16  L.  R.  A.  457,  HECHTER  v.  STATE,  94  Md.  429,  50  Atl.  1041. 
Correction  of  verdict. 

Cited  in  People  v.  Duffek,  163  Mich.  205,  31  L.R.A. (N.S.)  1011,  128  N.  W.  245, 
holding  that  jury  in  criminal  case  not  capital  may  seal  verdict,  and  verdict  may 
be  confirmed  by  poll  of  jury  when  court  convenes  after  recess;  Diamond  State 
Teleph.  Co.  v.  Blake.  105  Md.  577,  66  Atl.  631,  holding  court  might  order  a  verdict 
corrected  to  show  it  was  against  one  of  two  defendants  where  after  hearing 
plaintiff's  testimony  he  had  directed  a  verdict  for  the  other  defendant. 

Cited  in  note  (3  L.R.A. (N.S.)  1086)  on  right  to  amend  sealed  vordict  after 
separation  of  jurors. 

56  L.  R.  A.  461,  SPIADGETT  v.  PHILLIPS  &  C.  CO.  131  Ala.  478,  90  Am.  St. 
Rep.  95,  31  So.  20. 

56  L.  R.  A.  462,  OSTER  v.  PEOPLE,  192  111.  473,  61  N.  E.  469. 
Snfficieiicy  of  affidavit  for  attachment  for  contempt. 

Cited  in  Franklin  Union  No.  4  v.  People,  220  111.  383,  4  L.R.A.(N.S.)  1016,  110 
Am.  St.  Rep.  248,  77  N.  ,E.  176;  O'Brien  v.  People,  216  111.  368,  108  Am.  St.  Rep. 
219,  75  N.  E.  108,  3  Ann.  Cas.  966,— holding  an  affidavit  for  attachment  for  con- 
tempt need  not  be  as  specific  as  an  indictment. 
Sufficiency  of  application   for  rule  to  show   cause. 

Cited  in  Employers'  Teaming  Co.  v.  Teamsters'  Joint  Council,  141  Fed.  686. 
holding  a  petition  for  a  rule  to  show  cause  why  the  respondent  should  not  be 
adjudged  guilty  of  a  contempt  is  sufficient  where  it  sets  out  the  acts  specifically 
with  which  he  charged  having  committed;  Sloan  v.  People,  115  111.  App.  88,  hold- 
ing a  rule  to  show  cause  is  properly  entered  where  the  petition  asking  the  rule 
shows  prima  facie  the  violation  of  an  injunction  in  the  cause. 
Criminal  nature  of  contempt  proceeding's. 

Cited  in  O'Neil  v.  People,  113  111.  App.  199,  on  the  criminal  nature  of  a  con- 
tempt proceeding. 
DiHcharj^e  on  anawer  in  contempt   proceeding. 

Cited  in  People  v.  Cochran,  149  111.  App.  370;  Longenbook  v.  People,  130  111. 
App.  321, — holding  a  person  charged  with  a  criminal  contempt  outside  the  pres- 
ence of  the  court  is  entitled  to  a  discharge  where  he  denys  under  the  facts  and 
circumstances  alleged  to  have  constituted  the  contempt;  Baird  v.  People,  134 
111.  App.  434,  holding  defendant  charged  with  a  criminal  contempt  not  made  in 
presence  of  the  court  is  entitled  to  a  discharge  where  the  answer  is  sufficient  to 
acquit. 

Cited  in  note  (9  L.R.A. (N.S.)  1124)  on  denial  under  oath  as  purging  criminal 
contempt. 

Distinguished  in  State  ex  rel.  Battle  v.  Cape  Fear  Lumber  Co.  72  S.  C.  328.  51 
S.  E.  873,  holding  a  civil  contempt  rule  should  not  be  discharged  because   the 
return  was  sufficient  on  its  face. 
L.R.A.  Au.  Vol.  VI.— 21. 
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Purpose  of  punishment   for  contempt. 

Cited  in  Powers  v.  People,  114  111.  App.  326,  holding  the  purpose  of  the  pun- 
ishment of  criminal  contempts  is  the  vindication  of  public  authority. 

56  L.  R.  A.  465.  SPRINGER  v.  DE   WOLF,   394  111.  218,  88  Am.  St.   Rep.   155, 

62  N.  E.  542. 
Liability   created    l>>    assumption    of    obligations   and    liabilities. 

Cited  in  Thomas  v.  Home  Mut.  Bldg.  Asso.  243  111.  557,  90  X.  E.  1081,  holding 
a  grantee  in  a  deed  who  "assumes  all  encumbrances"  becomes  personally   liable 
to  pay  such  encumbrance. 
Of   lease. 

Cited  in  Adams  v.  Shirk,  55  C.  C.  A.  25,  117  Fed.  806,  holding  an  assignee  of  a 
lease  who  ''accepts  and  assumes  all  the  terms  covenants  in  said  lease  contained" 
and  agrees  to  be  bound  by  them,  renders  him  liable  thereon  when  accepted  by 
lessor  although  provision  in  the  lease  that  it  should  not  be  assigned  without  les- 
sor's written  assent. 
Liability  of  assig-iiee  of  contract. 

Cited  in  Anderson  v.  New  York  &  H.  R.  Co.  132  App.  Div.  188,  116  N.  Y.  Supp. 
954,  holding  the  assignee  of  a  contract  of  sale  is  not  liable  in  the  absence  of  an 
agreement  to  perform  covenants  of  his  assignor, 
iiiiilits   of   assignee   of   contract. 

Cited  in  Hugel  v.  Habel,  132  App.  Div.  328,  117  N.  Y.  Supp.  78,  holding  in  the 
absence  of  an  agreement,  an  assignee  of  a  contract  for  the  sale  of  land  is  not 
entitled  on  a  breach  by  the  vendor  to  a  lien  for  earnest  money  paid  by  the  orig- 
inal vendee. 

56  L.  R.  A.  468,  BALTIMORE  &  0.  S.  W.  R.  CO.  v.  READ.  158  I  ml.  25.  92  Am. 

St.  Rep.  293,  62  N.  E.  488. 
Kiulii    of  action   for  injuries  received   in  another   state. 

Cited  in  Southern  R.  Co.  v.  Elliott,  170  Ind.  283,  82  N.  E.  1051,  holding  no  cause 
of  action  existed  for  injuries  due  to  the  negligence  of  a  fellow  servant  where  no 
such  right  existed  under  the  laws  of  the  state  whore  the  accident  occurred: 
Wabash  R.  Co.  v.  Hassett,  170  Ind.  375,  83  N.  E.  705,  holding  it  necessary  that  a 
complaint  in  an  action  for  wrongful  death  alleged  a  statute  giving  such  a  right  of 
action  in  the  state  where  the  accident  occurred;  Fabel  v.  Cleveland.  C.  C.  &  St. 
L.  R.  Co.  30  Ind.  App.  271,  65  N.  E.  929,  holding  parent  would  not  maintain  an 
action  as  such  for  a  wrongful  death  of  son  where  no  such  cause  or  action  given 
by  laws  of  state  where  accident  occurred. 
Enforcement  of  cause  of  action  arising-  in  another  state. 

Annotation  cited  in  Stephen  v.  Illinois  C.  R.  Co.  128  111.  App.  101.  holding  a 
cause  of  action  accruing  in  another  state  will  be  enforced  unless  contrary  to  laws 
of  state  or  against  morals  or  general  interests  of  state. 
—  What    lavr    governs. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Jones,  158  Ind.  89.  62  N.  E.  994, 
holding  a  cause  of  action  for  injuries  received  in  a  railroad  collision,  must  be 
tested  according  to  the  laws  of  the  state  where  the  accident  occurred:  Maloney 
v.  Winston  Bros.  Co.  18  Idaho,  762,  47  L.R.A.fN.S.)  642,  111  Pac.  1080,  to  the 
point  that  plaintiff  in  action  for  injury  from  negligence  is  bound  by  law  of  place 
when  injury  occurred. 
RlK'ht  of  action  as  arising-  at  place  of  injury. 

Cited  in  El  Paso  &  N.  R.  Co.  v.  McComus.  36  Tex.  Civ.  App.   171,  81   S.  W. 
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760,  holding  a  cause  of  action  for  injuries  arise  in  the  state  where  the  accident 
occurred  although  the  negligent  acts  causing  the  injury  occurred  in  another  state. 
Effect  of  employer's  liability  act. 

Cited  in  Chicago,  I.  &  L.  11.  Co.  v.  Williams,  168  Ind.  280,  79  N.  E.  442,  affirm- 
ing that   the   employers'   liability   act    enlarged    the   common   law   class   of    vice- 
principals. 
Constitutionality   of  statute  affecting-  rnles  of  evidence. 

Cited  in  Petersilie  v.  McLachlin,  80  Kan.  180,  101  Pac.  1014,  holding  a  statute 
making  the  posting  of  a  notice  of  forfeiture  conclusive  evidence  of  proper 
service  amounted  to  an  evasion  of  the  rights  of  the  courts  and  was  therefore  un- 
constitutional as  a  denial  of  due  process  of  law. 

Cited   in   footnote  to   Missouri,   K.   &   T.   R.   Co.   v.   Simonson,  57   L.R.A.   765 
which   holds   void,   statute   making   specifications   of   weights   in   bills   of   lading 
conclusive. 
Forbidding'    proof    of    foreign    laws. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Melton,  127  Ky.  287,  105  S.  W.  366,  as  hold- 
ing unconstitutional  a  statute  providing  that  the  decisions  and  statutes  of  other 
states  should  not  be  considered  by  the  court. 
Presumption  as  to  common-law  in  another  state. 

Cited  in  note  (67  L.R.A.  45)  on  presumption  that  common-law  is  in  force  in 
another  state. 

56  L.  R.  A.  472,  PAYNE  v.  TERRE  HAUTE  &  I.  R.  CO.  157  Ind.  C16,  62  N.  E. 

472. 
Limitation   of  liability  of  carrier  to  nonpaylng-  passenger. 

Cited  in  Waltlier  v.  Southern  P.  Co.  159  Cal.  773,  37  L.R.A.(N.S.)  239.  116 
Pac.  51,  holding  that  statute  providing  that  carrier  cannot  be  exonerated  by 
agreement  from  liability  for  gross  negligence  applies  in  favor  of  passenger  carried 
without  consideration;  Northern  P.  R.  Co.  v.  Adams,  192  U.  S.  452,  48  L.  ed. 
517,  24  Sup.  Ct.  Rep.  408,  holding  a  railroad  company  is  not  liable  for  injuries 
received  by  one  riding  on  a  pass  with  knowledge  of  conditions  contained  therein 
whereby  he  assumed  the  risk  of  injury;  Kelly  v.  Malott,  67  C.  C.  A.  548,  135 
Fed.  76,  holding  a  railroad  might  properly  contract  with  an  express  compan-y 
using  its  cars  against  liability  for  injury  to  employees  of  express  company. 

Cited  in  notes  ('37  L.R.A.(X.S. )  235,  248)  on  validity  of  stipulation  in  pass 
limiting  carriers  liability;  (48  L.  ed.  U.  S.  742)  on  validity  and  effect  of  stipu- 
lation in  free  pass  releasing  carrier  from  liability  for  negligence. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Higgs,  165  Ind.  706,  4 
L.R.A. (N.S.)  1089,  76  N.  E.  299,  holding  defendant  company  could  not  relieve 
itself  from  liability  for  injuries  to  a  passenger  carried  for  hire,  by  reason  of 
a  contract  entered  into  by  him  with  the  initial  carrier  under  which  he  assumed  the 
risk  of  injury;  Harris  v.  Puget  Sound  Electric  R.  Co.  52  Wash.  293,  100  Pac. 
838,  holding  a  recovery  might  be  had  for  injuries  received  by  an  employee  riding 
on  a  pass  issued  as  part  of  consideration  for  services  although  it  exempted  car- 
rier from  liability  for  negligence. 
Liability  of  carrier  for  injnries  to  person  carried  gratuitously. 

Cited  in  Indianapolis  Traction  &  Terminal  Co.  v.  Klentschy,  167  Ind.  601, 
79  N.  E.  908,  10  Ann.  Cas.  869,  holding  defendant  company  was  liable  for  in- 
juries received  by  one  carried  gratuitously  where  no  contract  against  liability. 

Cited  in  footnote  to  McXeill  v.  Durham  &  C.  R.  Co.  67  L.R.A.  227,  which  holds 
that  acceptance  of  free  transportation  which  carrier  is  prohibited  under  penalty 
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from  granting  docs  not  prevent  a  recovery  for  injuries  due  to  carrier's   negli- 
gence. 

Rights   of   carrier    with    regard    to    persons    to    >\  hoin    it    owes    no    duty    as 
carrier. 

Cited  in  Donovan   v.  Pennsylvania  Co.   61   L.R.A.   144,  57   C.   C.   A.   362,   120 
Fed.  218,  holding  a  railroad  company  might  by  injunction  restrain  hackmen  from 
congregating  in  such  numbers  about  the  entrance  to  the  station  as  to  make  ingress 
or  egress  difficult. 
Contracts  against   imblic   policy. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Southern  Indiana  R.  Co.  38  Ind.  App.  268,  70 
N.  E.  843  (dissenting  opinion),  on  necessity  that  restraints  on  freedom  to  con- 
tract clearly  appears  to  make  the  contracts  in  question  void. 

56  L.  R.  A.  475,  RE  KINSEL,  64  Kan.  1,  67  Pac.  634. 
Constitutional  minrnnty  of  trial  by  jury. 

Cited  in  Pearson  v.  Wimbish,  124  Ga.  706.  52  S.  E.  751,  4  Ann.  Cas.  501. 
holding  a  provision  of  a  city  charter  providing  for  the  violation  of  a  municipal 
ordinance  a  punishment  imposed  upon  persons  found  guilty  of  infamous  crimes 
was  unconstitutional  where  no  provision  was  made  for  a  trial  by  jury;  Newman 
v.  Lake,  70  Kan.  848,  79  Pac.  675,  holding  that  statute  authorizing  magistrate  to 
try  criminal  case  but  which  gives  defendant  right  of  appeal  and  trial  by  jury  is 
not  unconstitutional. 

Cited  in  note  (98  Am.  St.  Rep.  542)  on  conditions  and  restrictions  which  legis- 
lature may  impose  on  right  of  trial  by  jury. 
—  Violation    of   ordinance. 

Cited  in  Loeb  v.  Jennings,  133  Ga.  805,  67  S.  E.  101,  18  Ann.  Cas.  376,  holding 
a  trial  without  a  jury  for  the  violation  of  municipal  ordinance  and  the  imposition 
of  a  fine  and  confinement  at  labor  was  not  a  violation  of  the  constitutional 
prohibition  against  deprivation  of  liberty  or  property  without  due  process  of  law 

56  L.  R.  A.  477,  GREENWICH  INS.  CO.  v.  LOUISVILLE  &  N.  R.  CO.  112  Ky. 

598,  99  Am.  St.  Rep.  313,  66  S.  W.  411,  67  S.  W.  16. 
Validity  of  exemption   from   liability   for  injuries. 

Cited  in  Pennsylvania  Steel  Co.  v.  Washington  &  B.  Bridge  Co.  194  Fed.  1016. 
holding  that  agreement  by  contractor  who  agreed  to  construct  bridge  to  indem- 
nify bridge  company  against  liability  on  account  of  accident  whether  occasioned 
by  omission  as  negligence  of  contractor  "or  otherwise"  was  not  contrary  to 
public  policy. 
— -  Carriers. 

Cited  in  Tde  v.  Boston  &  M.  R.  Co.  83  Vt.  77,  74  Atl.  401,  holding  that  where 
blacksmith  shop  was  rightfully  constructed  partly  on  railroad  right  of  way, 
liability  of  railroad  for  destruction  of  shop  by  fire  is  not  affected  by  such  lo- 
cation, unless  company  contracted  against  liability;  Thomason  v.  Kansas  City 
Southern  R.  Co.  122  La.  1009,  48  So.  432,  holding  a  railroad  building  a  spur  track 
upon  condition  that  the  person  for  whose  benefit  it  was  built  release  company 
from  liability  for  fires  communicated  by  engines  on  such  track  was  not  re- 
lieved, where  the  fire  was  communicated  by  an  engine  on  the  main  track;  James 
Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  27,  116  Am.  St.  Rep. 
336,  107  N.  W.  742,  holding  a  railroad  company  might  allow  the  erection  of  an 
elevator  on  its  right  of  way  upon  the  condition  that  it  should  not  be  liable  for 
damages  caused  by  fires  communicated  from  the  engines;  Mansfield  Mut.  Ins.  Co. 
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v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  74  Ohio  St.  32,  77  X.  E.  269,  6  Ann.  Cas. 
782,  holding  a  railroad  might  properly  as  a  condition  to  the  granting  of  the 
privilege  of  erecting  a  building  on  its  right  of  way  compel  a  release  from  lia- 
bility for  damage  caused  by  fires  communicated  by  its  engines;  German-American 
Ins.  Co.  v.  Southern  R.  Co.  77  S.  C.  472,  58  S.  E.  337,  12  Ann.  Cas.  495,  holding 
same  where  cotton  was  allowed  to  be  placed  on  right  of  way  under  an  agreement 
that  it  was  to  remain  there  at  the  risk  of  owner. 

Cited  in  footnote  to  Osgood  v.  Central  Vermont  R.  Co.  70  L.R.A.  930,  which 
upholds  agreement  by  one  placing  structure  on  railroad  right  of  way  to  in- 
demnify railroad  company  against  liability  for  injury  thereto  by  carelessness  of 
railroad  company  or  its  servants. 

Distinguished  in  Davis  v.  Chesapeake  &  0.  R.  Co.  122  Ky.  540,  5  L.R.A.(N.S.) 
462,  121  Am.  St.  Rep.  481,  92  S.  W.  339,  12  Ann.  Cas.  723,  holding  a  contract 
by  which  an  express  messenger  released  all  claims  against  the  express  company 
and  carrier  for  injuries  he  might  receive  was  void. 
Insnrable   interest. 

Cited  in  note  (38  L.R.A.(N.S.)  430)  on  insurable  interest  of  owner  of  building 
on  another's  land. 

56  L.  R.  A.  479,  CENTRAL  TRUST  &  S.  D.  CO.  v.  RESPASS,  112  Ky.  606,  99 

Am.  St.  Rep.  317,  66  S.  W.  421. 
Rig-lit  of  action  by  members  of  an  illegal  partnership. 

Cited  in  Fryer  v.  Barker,  142  Iowa,  714,  23  L.R.A.(N.S.)  484,  121  N.  W.  526, 
holding  the  fact  that  the  arrangement  under  which  a  partnership  was  formed 
was  illegal  as  being  against  public  policy,  did  not  prevent  a  recovery  of  the 
proceeds  of  a  deal  in  no  way  fraudulent  or  unfair;  Smith  v.  Richmond,  114 
Ky.  311,  102  Am.  St.  Rep.  283,  70  S.  W.  846,  holding  plaintiff  engaged  with  de- 
fendant in  a  lottery  enterprise  could  not  recover  from  the  latter  money  paid 
under  fraudulent  representations  that  it  was  to  go  to  public  officials  to  avoid 
prosecution. 

Cited  in  note    (23  L.R.A. (N.S.)   481,  485)   on  accounting  between  members  of 
illegal  or  void  partnership,  or  one  engaged  in  illegal  business. 
Action   founded  on   illegal   contract. 

Cited  in  Chapman  v.  Haley,  117  Ky.  1010,  80  S.  W.  190,  4  Ann.  Cas.  712, 
holding  plaintiff  paying  out  good  money  in  return  for  the  promise  of  defendant 
to  give  him  a  large  quantity  of  money  which  he  must  know  would  be  counter- 
feit could  not  maintain  an  action  to  recover  his  money. 

56  L.  R.  A.  484,  SMITH  v.  MIDDLETON,  112  Ky.  588,  99  Am.   St.  Rep.   308, 

66  S.  W.  388. 
Probable   earnings  as  element   of   damages   for   personal    injury. 

Cited  in  Birmingham  R.  Light  &  P.  Co.  v.  Chastain,  158  Ala.  428,  48  So.  85, 
holding  in  an  action  by  parent  for  loss  of  society  and  services  by  reason  of  an 

jury  to  a  minor  son,  in  the  estimation  of  damages  the  probability  of  the  child 
ingaging  in  some  profitable  calling  during  minority  could  not  be  considered. 
Liability  for  neR-lig-ence  in   sale  of  article. 

Cited  in  footnote  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co. 
60  L.R.A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of  build- 
ing retained,  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and  bursting 
of  water  pipes  designed  for  their  protection  from  fire. 
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Cited  in  Tombari  v.  Connors,  85  Conn.  234,  39  L.R.A.(N.S.)  277..  82  Atl.  640, 
holding  that  druggist  is  not  relieved  from  liability  for  injuries  caused  by  negli- 
gence of  his  r-k-rk  in  compounding  a  prescription  because  clerk  is  licensed  pharm- 
acist. 

Cited  in  footnote  to  Peters  v.  Jackson,  57  L.R.A.  428,  which  holds  one  mis- 
takenly selling  poisonous  drug  for  harmless  medicine  liable  to  third  person  taking 
it. 

Cited  in   notes    (13   L.R.A.(X.S.)    646)    on   liability   of   druggist   for   injury  to 
stranger  from  drug  or  poison  sold;    (29  L.R.A.(N.S.)   900,  902)   on  duty  of  drug- 
gist or  apothecary  in  sale  or  compounding  of  drugs  or  medicines. 
liability   for  in.fnry  by  servant  in  use  of  dangerous  agency. 

Cited  in  note   (10  L.R.A.  (X.S.)  374,  403)   on  liability  for  injury  by  servant  to 
third  person  in  use  of  dangerous  agency. 
1'unitive    damages    for  acts   of   employee. 

Cited  in  note  (101  Ain.  St.  Rep.  766)  on  exemplary  damages  for  act  of  em- 
ployee. 

50  L.  R.  A.  486,  SHAW  v.  POSTAL  TELEG.  CABLE  CO.  79  Miss.  670,  89   Am. 

St.  Rep.  (ittO.  31  So.  222. 
Conflict    of   laws   as   to   carrier's   contracts. 

Cited  in  note   (63  L.R.A.  525)   on  conflict  of  laws  as  to  carrier's  contracts. 
—  Telegraph  companies. 

Cited  in  notes  (03  L.R.A.  532;  5  L.R.A.  (N.S.)  752,  754)  on  law  governing  lia- 
bility of  telegraph  company. 

Distinguished  in  Postal  Teleg.  £  Cable  Co.  v.  Wells,  82  Miss.  739,  35  So.  190, 
where  a  telegraph  company  was  held  liable  to  the  sendee  for  a  mistake  in  a  mes- 
sage delivered  for  transmission  on  another  state,  the  commonlaw  governing  in  the 
state  of  transmission. 
Validity  of  exemption   of  telegraph  company  from   negligence. 

Cited  in  Strong  v.  Western  U.  Teleg.  Co.  18  Idaho,  403,  30  L.R.A.  (N.S.)  417, 
109  Pac.  910,  Ann.  Cas.  1912A,  55,  holding  that  stipulation  which  releases  tele- 
graph company  from  damages  for  its  own  negligence  is  void. 

56  L.  R.  A.  494,  SLINGERLAND  v.  INTERNATIONAL  CONTRACTING  CO.  169 

N.  V.  60.  61  N.  E.  995. 
delusive  right  of  fishery. 

Cited  in  Hampton  v.  Columbia  Canning  Co.  3  Alaska,  102,  holding  the  right 
of  fishery  in  tidal  waters  is  a  public  right  common  to  all;  Hume  v.  Rogue  River 
Packing  Co.  51  Or.  260,  31  L.R.A.  (N.S.)  406,  131  Am.  St.  Rep.  732,  92  Pac.  1065, 
96  Pac.  865,  holding  the  grant  of  an  exclusive  right  to  fish  in  navigable  waters 
common  to  all  creates  a  monopoly  in  violation  of  the  constitution. 

Cited  in  note  (131  Am.  St.  Rep.  760,  763)  on  law  of  fishing. 
Right  of  action  for  injury  to  navigable  rights. 

Cited  in  Lehigh  Valley  R.  Co.  v.  Canal  Bd.  146  App.  Div.  159,  130  N.  Y.  Supp. 
978,  holding  that  legislature  had  power  to  require  removal  of  railroad  bridge 
at  its  own  expense  where  bridge  obstructed  proposed  improvement  of  navigation; 
Trullinger  v.  Howe,  53  Or.  222,  22  L.R.A.(N.S.)  549,  97  Pac.  548,  holding  plain- 
tiff was  entitled  to  have  defendant  enjoined  from  using  his  dams  in  such  a  way 
as  to  retard  the  water  of  a  stream  where  it  interfered  with  plaintiff's  power 
and  injured  his  races  by  the  sudden  discharges  of  accumulated  water. 
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Cited  in   footnote  to  Sari  Francisco   Savings  Union  v.  R.  G.  R.   Petroleum  & 
M.  Co.  66  L.R.A.  242,  which  sustains  riparian  littoral  owner's  right  to  maintain 
action  to  enjoin  trespasser  from  placing  structures  at  high  and  low  water  mark 
which  will  interfere  with  his  right  of  access  to  and  from  water, 
lliiilii    of   owner   on    iiuvi«able    stream. 

Cited  in  American  Ice  Co.  v.  Catskill  Cement  Co.  43  Misc.  226,  88  N.  Y.  Supp. 
4.55,  holding  an  ice  company  owning  land  on  a  stream  which  has  appropriated  ice 
forming  in  front  of  such  land  might  enjoin  as  a  nuisance  the  operation  of  a 
neighboring  manufacturing  plant  in  such  a  way  as  to  render  the  ice  unmerchant- 
able; Johnson  v.  State,  62  Misc.  20,  116  X.  Y.  Supp.  253,  holding  the  state  taking 
a  navigable  stream  and  adjacent  lands  for  the  improvement  of  the  waterway 
could  not  be  compelled  to  take  other  lands  in  view  of  the  possibility  of  their  being 
flooded  in  the  future;  Salliotte  v.  King  Bridge  Co.  65  L.R.A.  635,  58  C.  C.  A. 
470,  122  Fed.  382,  holding  a  riparian  owner  had  no  right  of  recovery  for  damages 
sustained  by  the  construction  of  a  bridge  in  the  exercise  of  a  public  right  where 
no  taking  of  his  property. 

Cited  in  footnote  to  Re  New  York,  56  L.R.A.  500,  which  holds  that  rights  of 
owner  of  land  bordering  on  tidewater  cannot  be  abridged  by  construction  of 
speedway  on  the  tidewater  along  his  front. 

Cited  in  note  (22  L.R.A.(N.S.)  347)  on  right  of  owner  of  upland  to  access  to 
navigable  water. 

56  L.  R.  A.  500,  RE  NEW  YORK,  168  N.  Y.  134,  61  N.  E.  158. 
TtiR'hts  of   ri  tut  ri:i  ii    owners. 

Distinguished   in   Fulton   Light,   Heat   &   P.   Co.   v.   State,   65   Misc.   292.   121 
N.  Y.  Supp.  536,  where  it  was  held  that  the  state  could  not  appropriate  without 
compensation  for  a  new  canal  surplus  waters  of  a  stream  used  by  complainant 
for  his  purposes  for  a  period  of  forty  years. 
Kiulils    of   riparian    owners   in    tide    water    lands. 

Cited  in  Re  New  York,  46  Misc.  157.  93  N.  Y.  Supp.  1107,  holding  owners  of 
the  upland  having  only  an  easement  in  the  lands  below  to  high  water  mark  were 
not  entitled  to  damages  on  the  taking  of  such  land  for  the  construction  of  a 
driveway;  Baird  v.  Campbell,  67  App.  Div.  112,  73  N.  Y.  Supp.  617,  holding  the 
title  to  the  tide  way  between  high  and  low  water  marks  on  the  Harlem  river 
belonged  to  the  city  for  the  benefit  of  the  public;  Barnes  v.  Midland  R.  Terminal 
Co.  126  App.  Div.  438,  110  N.  Y.  Supp.  545,  holding  the  owner  of  the  upland 
might  properly  exclude  the  public  from  land  between  high  and  low  water  mark; 
Re  Public  Works  Commissioner,  135  App.  Div.  579,  120  N.  Y.  Supp.  930,  holding 
a  riparian  owner  was  entitled  to  compensation  for  land  taken  below  high  water 
mark  for  the  purpose  of  erecting  approaches  and  abutments  for  a  bridge;  Knick- 
erbocker Ice  Co.  v.  Forty-second  Street  &  G.  Streets  Ferry  R.  Co.  176  N.  Y. 
417,  68  N.  E.  864,  holding  the  title  to  the  tide  way  and  submerged  lands  of  a 
river  were  held  subject  to  the  public's  right  to  the  use  of  the  river  as  a  highway; 
Brookhaven  v.  Smith,  188  N.  Y.  85,  9  L.R.A.(N.S.)  330,  80  N.  E.  665,  11  Ann.  Cas. 
1,  holding  an  owner  of  the  upland  had  a  right  to  construct  a  pier  beyond  the  high- 
water  mark  over  submerged  land  to  which  a  town  had  acquired  title;  People  ex 
rel.  Bryan  v.  State  Tax  Comrs.  142  App.  Div.  799,  127  N.  Y.  Supp.  858,  to  the 
point  that  land  under  water  in  East  River  is  held  by  state. 

Cited  in  notes  (22  L.R.A.(N.S.)  346)  on  right  of  owner  of  upland  to  access  to 
navigable  water;  (34  L.R.A. (N.S.)  427)  on  right  to  obstruct  wharf  rights  in  nav- 
igable waters  for  public  purposes,  without  compensation. 

Distinguished  in  Bardes  v.  Herman,  62  Misc.  430,  114  N.  Y.  Supp.  1098,  holding 
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the  ownership  of  the  tideway  or  foreshore  to  be  in  the  owners  of  the  upland  sub- 
ject to  rights  of  public;  Oelsner  v.  Nassau  Light  &  P.  Co.  134  App.  Div.  287,  118 
N.  Y.  Supp.  960,  where  it  was  held  in  the  absence  of  grant  an  owner  of  the  upland 
had  no  title  in  land  below  high  water  mark,  but  only  in  easement  subject  to  rights 
of  public. 
If  iu.li  is  of  abutting  property  owner. 

Cited  in  Pape  v.  New  York  &  H.  R.  Co.  74  App.  Div.  189,  77  N.  Y.  Supp.  725, 
holding  abutting  property  owners  had  an  interest  in  streets  which  could  not  be 
taken  away  without  compensation. 
Xature    of    easement. 

Cited  in  People  ex  rel.  Dilzer  v.  Calder,  89  App.  Div.  505,  85  N.  Y.  Supp. 
1015,  holding  an  easement  is  a  constitutional  right  of  property  which  cannot  be 
taken  without  making  compensation. 

56  L.  R.  A.  506,  LOUISVILLE  &  N.  R.  CO.  v.  BODINE,  109  Ky.  509,  59  S.  VV.  740. 
Failure   to   signal   at   railroad    crossing-   as   negligence. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Young,  146  Ky.  324,  142  S.  W.  709,  holding 
that  case  should  be  submitted  to  jury  where  person  riding  horseback  was  killed 
at  crossing  at  which  it  was  customary  to  give  signals,  but  no  signals  were  given 
at  time;  Early  v.  Louisville,  H.  &  St.  L.  R.  Co.  115  Ky.  20,  72  S.  W.  348, 
holding  the  failure  to  give  signals  at  a  private  crossing  where  a  clear  view  01 
the  track  could  be  had  for  a  long  distance  was  not  negligence  where  it  did  not  ap- 
pear that  it  was  customary  to  give  signals  at  the  crossing;  Davis  v.  Chesapeake 
&  0.  R.  Co.  116  Ky.  155,  75  S.  W.  275,  holding  the  failure  to  give  signals  at  a 
private  crossing  was  not  negligence  where  the  averment  that  it  was  near  a  pub- 
lic crossing  gave  no  idea  of  the  distance;  Illinois  C.  R.  Co.  v.  Mclntosh,  118  Ky. 
152,  80  S.  W.  496,  holding  the  failure  of  train  to  give  statutory  signal  near  a 
public  crossing  might  be  made  the  basis  of  an  action  for  injuries  to  section  man 
working  on  track  near  the  crossing;  Louisville  &  N.  R.  Co.  v.  Engleman,  135 
Ky.  521,  122  S.  W.  833,  on  the  failure  to  give  signal  at  private  crossing  as 
negligence  where  it  was  customary  to  give  such  signals. 

56  L.  R.  A.  508,  EXTON  v.  CENTRAL  R.  CO.  63  N.  J.  L.  356,  46  Atl.  1099. 

Creation  of  relationship  of  carrier  anil  passenger. 

Cited  in  Pere  Marquette  R.  Co.  v.  Strange,  171  Ind.  165,  20  L.R.A.  (N.S.)  1046. 
84  N".  E.  819,  holding  a  person  entering  a  station  and  purchasing  a  ticket  who  is 
injured  while  on  his  way  to  his  train  is  a  passenger. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Laloge,  62  L.R.A.  405,  which  holds 
intending  passenger  resorting  to  station  an  unreasonable  time  before  departure 
of  train  not  entitled  to  rights  of  passenger;  Duchemin  v.  Boston  Elev  R.  Co. 
66  L.R.A.  980,  which  holds  that  street  car  company  does  not  owe  to  person  ap- 
proaching car  to  enter  it  as  passenger  same  high  degree  of  care  with  respect  to 
defects  in  car  it  owes  to  passengers  actually  on  board. 

Cited  in  notes  (13  L.R.A.(N.S.)  589)  on  liability  of  railroad  for  negligent  in- 
jury to  passenger  at  station  by  persons  there  to  transact  business;  (28  L.R.A. 
(N.S.)  312)  on  rights  of  one  going  to  station  to  deposit  baggage;  (33  L.R.A. 
(N.S.)  863)  on  degree  of  care  toward  passenger  at  station. 

Distinguished  in  Radley  v.  Columbia  R.  Co.  44  Or.  336,  75  Pac.  212,  1  Ann.  Cas. 
447,  holding  a  person  who  boarded  the  engine  at  the  instance  of  engineer  without 
a  ticket  could  not  recover  as  a  passenger  for  injuries  received. 
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Care    owed    by    currier    to    I>:I»M- ni-,«-r. 

Cited  in  Partridge  v.  Woodland  S.  15.  Co.  66  N.  J.  L.  292,  49  Atl.  726,  holding 
care  required  of  carrier  for  the  safety  of  passengers  against  drunken  fellow  pas- 
sengers; Yetter  v.  Gloucester  Ferry  Co.  76  N.  J.  L.  250,  69  Atl.  1079,  holding  de- 
fendant company  was  liable  for  injuries  received  by  a  passenger  after  leaving  its 
boat  due  to  the  defective  condition  of  the  pier;  Hull  v.  Boston  &  M.  R.  Co.  210 
Mass.  163,  36  L.R.A.  (N.S.)  407,  96  X.  E.  58,  Ann.  Cas.  1912  C,  1147,  holding  that 
passenger  may  recover  for  arrest  by  conductor  where  ground  of  arrest  was  that 
passenger  refused  to  put  dog  in  baggage  car. 
Protection  from  violence  by  straii&ers. 

Cited  in  Indianapolis  Street  R.  Co.  v.  Dawson,  31  Ind.  App.  609,  68  N.  E.  909, 
holding  defendant  company  liable  for  injuries  to  a  colored  person  transported  by 
it  to  a  park  operated  by  it,  received  at  the  hands  of  third  persons,  when  it  was 
aware  colored  persons  would  be  so  assaulted  and  took  no  steps  to  prevent  it; 
Kennedy  v.  Pennsylvania  R.  Co.  32  Pa.  Super  Ct.  627,  holding  defendant  com- 
pany was  liable  for  injuries  received  by  a  passenger  while  passing  through 
waiting  room  to  train  shed,  through  the  act  of  a  mob  of  college  students  whose 
actions  were  such  that  it  was  the  duty  of  defendant  to  control  them. 

Cited  in  note  (2  L.R.A. (N.S.)  105)  on  liability  of  carrier  for  stranger's  as- 
sault on  passenger. 

Distinguished  in  Fewings  v.  Mendenhall,  88  Minn.  341,  60  L.R.A.  603,  97  Am. 
St.  Rep.  519,  93  X.  W.  127,  holding  a  carrier  was  not  liable  where  during  a 
strike  of  its  employees,  a  passenger  was  struck  by  a  stone  thrown  by  a  strike 
sympathizer;  Miller  v.  West  Jersey  &  S.  R.  Co.  71  X.  J.  L.  364,  59  Atl.  13, 
holding  defendant  company  was  not  liable  for  injuries  received  by  a  passenger 
while  waiting  to  take  a  train,  through  the  negligence  of  an  employee  of  another 
road  using  the  same  station. 
Liability  of  railroad  for  Injuries  to  persons  rightfully  on  premises. 

Distinguished  in  Haines  v.  Atlantic  City  R.  Co.  65  X.  J.  L.  30,  50  L.R.A. 
864,  46  Atl.  595,  holding  defendant  company  was  not  liable  for  injuries  received 
at  a  crossing  when  the  gates  while  being  operated  by  one  without  authority  or 
knowledge  of  regular  gateman  dropped  them  on  plaintiff. 

56  L.  R.  A.  513,  RE  BEGEROW,  133  Cal.  349,  85  Am.  St.  Rep.  178,  65  Pac.  828. 

Second   habeas   corpus   after   rearrest,   136   Cal.    294,   56   L.R.A.    529,    68   Pac. 
773. 
Right   of  accused    to   discharge  because   of   delay   in    prosecution. 

Cited  in  People  v.  Parsons,  163  Mich.  334,  128  X.  W.  225.  holding  that  ad- 
journment for  more  than  30  days  on  application  of  defendant  in  criminal  case 
before  justice  of  peace,  does  not  oust  justice  of  jurisdiction;  State  v.  Fleming, 
20  X.  D.  Ill,  126  X.  W.  565,  holding  that  where  three  terms  of  court  have  not 
passed  at  which  defendant  could  be  tried  it  is  not  error  to  refuse  to  dismiss  in- 
dictment against  defendant  out  on  bail;  McLeod  v.  Graham,  6  Okla.  Crim.  Rep. 
206,  118  Pac.  160,  holding  that  indictment  must  be  dismissed  if  not  brought  to 
trial  at  next  regular  term  <;;  court,  unless  good  cause  is  shown»  or  unless  post- 
poned upon  defendant's  request;  Ford  v.  Superior  Ct.  17  Cal.  App.  5,  118  Pac. 
96,  holding  that  trial  must  be  had  within  sixty  days  after  indictment  unless  post- 
ponement is  asked  by  defendant,  or  justifiable  grounds  are  shown  for  delay;  Re 
Ford,  160  Cal.  339,  35  L.R.A.(X.S.)  887,  116  Pac.  757,  Ann  Cas.  1912D,  1267, 
holding  that  one  admitted  to  bail  after  indictment  cannot  by  voluntarily  procur- 
ing his  sureties  to  surrender  him,  entitle  himself  to  benefit  of  writ  of  habeas 
corpus  to  test  right  to  dismissal  of  indictment  because  of  delay;  State  v.  Dewey. 
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73  Kan.  740,  SS  Pac.  881,  holding  an  accused  was  entitled  to  a  discharge  where 
trial  not  brought  within  the  time  provided  for,  it  not  appearing  that  the  delay 
happened  before  the  application  of  the  accused. 

Annotation  cited  in  State  v.  Keefe,  17  Wyo.  248,  22  L.R.A.fN.S.)  902,  98 
Pac.  122,  17  Ann.  Cas.  161,  holding  the  guaranty  of  a  speedy  trial  was  not  lost 
to  one  against  whom  two  indictments  were  found  upon  his  conviction  under  one 
of  them. 

Distinguished  in  People  v.  Moran,  144  Cal.  57,  77  Pac.  777,  holding  a  refusal 
to  dismiss  accused  because  not  brought  to  trial  within  sixty  days  after  indict- 
ment found  was  proper  where  it  appeared  that  accused  demanded  a  separate 
trial  from  fellow  accused  who  had  his  trial  within  the  sixty  day  limit;  Ex 
parte  Fowler,  5  Cal.  App.  555,  90  Pac.  958,  holding  accused  was  not  entitled  to 
a  discharge  on  habeas  corpus  because  of  delay  in  filing  an  information  where  the 
former  one  was  set  aside  as  defective. 

56  L.  R.  A.  528,  RE  BEGEROW,  136  Cal.  293,  68  Pac.  773. 
Finality  of  discharge  of  accosted  for  delay  in  prosecution. 

Cited  in  People  v.  Palassou,  14  Cal.  App.  125,  111  Pac.  109,  holding  that  dis- 
missal of  information  upon  charge  of  homicide  because  not  brought  to  trial 
within  60  days  is  not  bar  to  another  information  for  same  offense;  Ex  parte 
White,  2  Cal.  App.  730.  84  Pac.  242,  holding  an  order  discharging  a  petition  in 
habeas  corpus  proceedings  because  of  delay  in  prosecution  was  not  an  appealable 
order. 

Cited  in  note  (11  L.R.A.(N.S.)  257,  on  second  indictment  or  information  for 
same  offense  after  accused  entitled  to  discharge  for  want  of  prosecution. 

56  L.  R.  A.  546,  SOUTHERN  R.  CO.  v.  ATLANTA  NAT.  BANK,  50  C.  C.  A.  558, 

112  Fed.  861. 
Liability   of  carrier   for   wrongful    delivery. 

Cited  in  footnote  to  National  Newark  Banking  Co.  v.  Delaware,  L.  &  W.  R.  Co. 
0(5  L.R.A.  595,  which  holds  carrier  bound  to  deliver  goods  to  true  owner  claim- 
ing under  consignee  when  it  has  notice  of  true  owner's  rights  and  bill  of  lading 
has  already  been  surrendered. 

Cited  in  note  (4  L.R.A.(N.S-)  1056)  on  liability  of  carrier  for  property  re- 
moved by,  or  delivered  to  one  whom  it  was  directed  to  notify. 

56  L.  R.  A.  554,  ANDERSON  v.  CREAMERY  PACKAGE  .MFG.  CO.  8  Idaho.  200, 

10]  Am.  St.  Rep.  188,  67  Pac.  593. 
Contract,    when    usurious. 

Cited  in  Tipton  v.  Ellsworth,  18  Idaho.  221,  109  Pac.  134.  holding  that  where 
provisions  in  note  as  to  interest  secured  by  mortgage  vary  from  terms  of  mort- 
gage, provisions  of  note  must  control  upon  question  of  usury;  .Etna  Blug.  &  L. 
Asso.  v.  Randall,  23  Okla.  48,  99  Pac.  655,  holding  the  fact  alone  that  a  contract 
have  a  usurious  rate  of  interest  was  not  sufficient  to  justify  a  finding  of  usury. 
Effect  of  mortgrag'e  on  chattels  subsequently  annexed  to  realty. 

Cited  in  Tippett  &  Wood  v.  Barham,  37  L.R.A.(N.S.)  132,  103  C.  C.  A.  430,  180 
Fed.  81,  holding  a  mortgage  covering  after  acquired  property  covered  a  perman- 
ent stand  pipe  put  on  after  acquired  realty  notwithstanding  by  which  the  settlers 
of  the  standpipe  reserved  title  in  themselves;  Cox  v.  New  Bern  Lighting  &  Furl 
Co.  151  N.  C.  66,  134. Am.  St.  Rep.  966,  65  S.  E.  648,  18  Ann.  Cas.  936,  holding  a 
mortgagee  of  realty  has  no  lien  on  chattels  placed  on  the  realty  under  a  con- 
ditional sale  contract. 
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Cited  in  footnote  to  Sehmaltx  v.  York  Mfg.  Co.  59  L.R.A.  907,  which  holds 
tlmt  failure  to  record  conditional  sale  of  machine  which  becomes  fixture  in  manu- 
facturing plant  will  nullify  it -as  against  mortgage  of  whole. plant. 

Cited  in  notes  (  37  L.R.A.(X.S.)  120.  122;  1  Brit.  Rul.  Cas.  678,  680)  on  rights 
of   seller  of   fixtures    retaining  title   or   lien,   as   against   purchasers   or   encumb- 
rancers of  realty;   (109  Am.  St.  Rep.  445)  on  mortgagees'  right  of  action  against 
third  persons  for  recovery  of  fixtures. 
Effect  of  agreement  as  to  fixtures. 

Cited  in  footnotes  to  Schellenberg  v.  Detroit  Heating  &  Lighting  Co.  57  L.R.A. 
632,  which  holds  heating  apparatus  brought  under  contract  reserving  title  in 
seller  not  fixture,  though  permanently  placed  in  building;  Peaks  v.  Hutchinsonr 
59  L.R.A.  279,  which  holds  building  on  stone  posts,  erected  under  parol  agreement 
that  it  shall  remain  builder's  does  not  pass  to  bona  fide  purchaser  of  land; 
Beeler  v.  C.  C.  Mercantile  Co.  60  L.R.A.  283,  which  holds  hotel  building  affixed 
to  and  conveyed  with  land  cannot  afterward  become  chattel  by  mere  agreement 
of  parties;  Gartlan  v.  Hickman,  67  L.R.A.  694,  which  holds  that  machinery  placed 
on  property  for  prosecution  of  work  under  oil  and  gas  lease  giving  lessees  privi- 
lege of  removing  all  machinery  and  fixtures  placed  on  premises  do  not  become 
part  of  the  freehold. 

56  L.  R.  A.  558.  MESSETTE  v.  PEOPLE,  193  111.  334,  62  X.  E.  215. 
Presumption  as   to   purpose  of  license   tax. 

Distinguished  in  Re  Diehl,  8  Cal.  App.  53.  96  Pac.  98,  holding  where  a  power 
existed  to  impose  a  license  tax  for  revenue,  it  will  be  presumed  that  such  was  the 
purpose  of  such  an  imposition  and  not  regulation. 
Legislative    classification. 

Cited  in  L'Hote  v.  Milford,  212  111.  422,  103  Am.  St.  Rep.  234,  72  N.  E.  399, 
holding  a  legislative  classification  of  assessments  for  local  improvements  is  arbi- 
trary and  void  where  it  placed  the  very  large  and  the  very,  small  cities  in  one 
class  and  cities  of  intermediate  size  in  another  class;  Longview  v.  Crawfordsville, 
164  Ind.  122,  68  L.R.A.  625,  73  N.  E.  78,  3  Ann.  Cas.  496,  holding  an  act  pro- 
viding that  cities  between  six  and  seven  thousand  might  annex  territory  including 
towns  was  arbitrary  and  special. 

Cited  in  footnotes  to  Carolina  Grocery  Co.  v.  Burnet,  58  L.R.A.  687,  which 
upholds  as  against  objection  of  special  legislation  statute  establishing  new 
method  of  forming  governing  boards  in  counties  with  provision  for  nonapplica- 
tion  in  specified  counties;  Longview  v.  Crawfordsville,  68  L.R.A.  623,  which  holds- 
void  classification  of  cities  for  purpose  of  legislation  so  as  to  make  particular 
law  conferring  power  to  annex  territory  applicable  to  those  having  population 
between  six  and  seven  thousand. 
—  For  licensing;  purposes. 

Cited  in  State  v.  Mitchell,  97  Me.  74,  94  Am.  St.  Rep.  481,  53  Atl.  887,  holding 
a  statute  making  the  amount  of  taxes  paid  on  stock  the  basis  of  determining 
the  question  of  imposition  of  a  license  fee  on  peddlers  and  hawkers  was  arbitrary 
and  an  unreasonable  discrimination. 

Cited  in  note  (15  L.R.A.(N.S-)   196)  on  discrimination  in  occupation  tax  based 
on   classification   of   municipalities. 
Validity  of   police   power  measures. 

Cited  in  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543,  58  L.R.A.  754,  91 
Am.  St.  Rep.  934,  90  N.  W.  1098,  holding  an  act  making  it  unlawful  for  an 
employer  to  discharge  an  employee  because  a  member  of  a  labor  organization 
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was  unconstitutional;   State  v.  Redmon,  134  Wis.  Ill,  14  L.R.A.(N.S.)   237,  126 
Am.  St.  Rep.  1003,  114  N.  W.  137,  15  Ann.  Cas.  408,  holding  an  act  giving  to  the 
occupier  of  a  lower  berth  in  a  sleeping  car  the  right  to  say  whether  the  upper 
berth  be  opened  or  closed  when  it  is  not  occupied  is  unconstitutional. 
— —  Regulation  of  occupations  by  licence. 

Cited  in  Metropolis  Theater  Co.  v.  Chicago,  246  111.  23,  92  N.  E.  597,  holding 
that  license  fees  may  be  imposed  for  regulation,  revenue  or  prohibition;  Douglas 
v.  People,  225  111.  540,  8  L.R.A.  (X.S.)  1118,  116  Am.  St.  Rep.  162,  80  X.  E.  341, 
holding  it  proper  for  the  legislature  to  require  persons  wishing  to  engage  in  the 
business  of  plumbers  in  cities  of  certain  population  to  obtain  certificates  showing 
their  qualifications;  Chicago  v.  Banker,  112  111.  App.  99,  holding  it  was  proper 
for  a  municipality  to  regulate  the  operation  of  automobiles  by  requiring  a  license 
to  do  so;  Re  Aubrey,  36  Wash.  317,  104  Am.  St.  Rep.  952,  78  Pac.  900,  1  Ann. 
Cas.  927;  People  v.  Beattie,  96  App.  Div.  387,  89  N.  Y.  Supp.  193,— holding  a 
statute  requiring  the  examination  and  licensing  of  horseshoers  is  unconsti- 
tutional; State  v.  Brown,  37  Wash.  104,  68  L.R.A.  892,  107  Am.  St.  Rep.  798, 
79  Pac.  635,  holding  a  statute  requiring  a  license  to  run,  own  or  manage  a  dental 
office  as  distinguished  from  the  practice  of  dentistry  was  unconstitutional; 
Lochner  v.  New  York,  198  U.  S.  63,  49  L.  ed.  944,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1133,  holding  an  act  providing  that  emploj'ees  of  bakeries  should  not  work 
more  than  ten  hours  a  day  was  an  unconstitutional  restriction  on  the  right  to 
labor. 

Cited  in  footnote  to  State  v.  Brown,  68  L.R.A.  889,  which  denies  right  to  require 
license  to  own,  run,  or  manage  a  dental  office  from  one  having  no  intention  of 
engaging  in  actual  practice  of  dentistry. 

Cited  in  note    (129   Am.   St.   Rep.   255,   272)    on  constitutional   limitations   on 
power  to  impose  license  or  occupation  taxes. 
Review   by   courts. 

Cited  in  People  v.  Steel,  231  111.  346,  14  L.R.A.  (M.S.)  366,  121  Am.  St.  Rep 
321,  83  N.  E.  236,  holding  it  is  for  the  courts  to  determine  what  are  the  subjects 
of  the  exercise  of  the  police  power. 

56  L.  R.  A.  564,  FAY  v.  SLAUGHTER,  194  111.  157,  88  Am.  St.  Rep.  148,  62  N.  E. 

592. 
Unauthorized   acts  of   agrent   binding;    on    principal. 

Cited  in  Alton  Mfg.  Co.  v.  Garrett  Biblical  Inst.  243  111.  311,  90  N.  E.  704, 
Reversing  148  111.  App.  43,  holding  a  corporation  receiving  the  use  of  money 
borrowed  by  its  agent  on  the  notes  of  the  corporation  without  authority  is  liable 
to  the  extent  of  the  money  received;  Merchants'  Nat.  Bank  v.  Nichols  &  S.  Co. 
123  111.  App.  437,  denying  liability  of  principal  for  unauthorized  acts  of  agent 
where  no  benefits  received  therefrom. 
—  Ratification. 

Cited  in  notes    (6  L.R.A.(N.S.)    315)    on   implied   ratification   of  unauthorized 
loan  effected  by  agent;   (2  Brit.  Rul.  Cas.  746,  749)  on  ratification  of  unauthor- 
ized loan  by  retention  of  benefit. 
Action    for    money    bad   and    received. 

Cited  in  Scheidecker  v.  Westgate,  164  111.  App.  394,  holding  that  money  received 
by  lessor  in  excess  of  real  offer,  by  falsely  representing  to  lessee  who  had  option 
to  purchase,  at  price  offered  by  another  for  property,  may  be  recovered  by  lessee 
in  action  for  mouev  had  and  received. 
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56  L.  R.  A.  570,  STATE  v.  GARBROSKI,  111   Iowa,  496,  82  Am.  St.  Rep.  524, 

82  N.  W.  959. 
legislation    denying    e«inal    privileges    and    immunities. 

Distinguished  in  Greenwich  Ins.  Co.  v.  Carroll,  125  Fed.  122,  holding  an  act 
prohibiting  combinations  between  fire  insurance  companies  doing  business  in 
state  with  reference  to  rate,  commissions  and  agents  was  not  unconstitutional. 

—  t{  11:1  I  i  li.-n  i  ion -,   for  trade   or   privilege. 

Cited  in  Dixon  v.  Poe,  159  Ind.  497,  60  L.R.A.  310,  95  Am.  St.  Rep.  309,  65  N. 
E.  518,  holding  an  act  which  in  effect  prohibits  merchants  from  taking  an  assign- 
ment of  wages  of  employees  of  mines  payable  by  trade  checks  not  made  redeem- 
able in  lawful  money  is  unconstitutional  as  class  legislation;  State  v.  Bair,  112 
Iowa,  409,  51  L.R.A.  778,  84  N.  W.  532,  holding  an  act  providing  that 
certain  requirements  were  necessary  to  show  qualifications  for  the  practice  of 
medicine  is  not  unconstitutional  as  not  granting  equal  privileges  and  immunities; 
State  ex  rel.  Jones  v.  Sargent,  145  Iowa,  319,  27  L.R.A.(N.S.)  731,  124  N.  W.  339 
(dissenting  opinion),  on  invalidity  of  laws  denying  equality  of  privilege. 
Preferences  to  former  soldiers  and  sailors. 

Cited  in  Adams  v.  Standard  Oil  Co.  97  Miss.  904,  53  So.  692,  holding  that 
statute  which  attempts  to  create  class  of  confederate  soldiers  and  exempt  them 
from  payment  of  certain  privilege  taxes  is  unconstitutional;  Wood  v.  Phila- 
delphia, 17  Pa.  Dist.  R.  1027,  holding  an  act  exempting  soldiers,  sailors  and 
marines,  honorably  discharged  and  their  widows  and  children  from  the  provision 
of  the  civil  service  act  is  unconstitutional. 

Cited  in  note  (117  Am.  St.  Rep.  896)  on  power  to  confer  exemptions  or  benefits 
in  consideration  of  past  services. 

Distinguished  in  Goodrich  v.  Mitchell,  68  Kan.  771,  64  L.R.A.  948,  104  Am.  St. 
Rep.  429,  75  Pac.  1034,  1  Ann.  Cas.  288;  Shaw  v.  Marshalltown,  131  Iowa,  135, 
10  L.R.A.  (N.S.)  830,  104  X.  W.  1121,  9  Ann.  Cas.  1039,— holding  an  act  pro- 
viding that  veterans  of  the  civil  war  should  be  given  a  preference  in  the  public 
service  was  not  unconstitutional  as  class  legislation. 
Kvemption  of  veterans  from  license  fee. 

Cited  in  Laurens  v.  Anderson,  75  S.  C.  66,  117  Am.  St.  Rep.  885,  55  S.  E.  136, 
9  Ann.  Cas.  1003,  holding  an  act  exempting  honorably  discharged  Confederate 
soldiers  from  the  payment  of  a  license  to  carry  on  business  was  unconstitutional; 
State  v.  Whiteeom,  122  Wis.  124,  99  N.  W.  468;  State  v.  Shedroi,  75  Vt.  285,  63 
L.R.A.  181,  98  Am.  St.  Rep.  825,  54  Atl.  10SJ.  15  Am.  Crim.  Rep.  129,— holding 
same  in  case  of  act  similarly  exempting  honorably  discharged  soldiers;  Com. 
v.  liana,  195  Mass.  267,  11  L.R.A.(N.S.)  803,  122  Am.  St.  Rep.  251,  81  N.  E. 
149,  11  Ann.  Cas.  514,  on  the  constitutionality  of  a  preference  or  discrimination 
in  favor  of  Spanish  war  veterans  in  the  exemption  from  payment  of  a  peddler's 
license  fee. 

Cited  in  footnote  to  State  v.  Shedroi,  63  L.R.A.  179,  which  holds  void  exemp- 
tion of  honorably  discharged  soldiers  from  payment  of  license  tax. 

Cited  in  note   (117  Am.  St.  Rep.  892)   on  exemption  from  payment  of  license 
tax   in   consideration  of  past  services. 
Acts    void     for    want    of     uniformity     in    operation. 

Cited  in  State  ex  rel.  Jones  v.  Sargent,  145  Iowa,  318,  27  L.R.A.(N.S.)  731. 
139  Am.  St.  Rep.  439,  124  N.  W.  339  (dissenting  opinion),  on  constitutionality 
of  .statutes  involving  discrimination  as  between  political  parties;  Carr  v.  State, 
17.1  Ind.  265,  32  L.R.A.(N.S-)  1200,  93  N.  E.  1071  (dissenting  opinion),  on  valid- 
ity of  statute  exempting  baseball  players  from  Sunday  laws  against  playing 
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Barnes;  Hubbell  v.  Higgins,  148  Iowa,  40,  126  X.  W.  914,  Ann.  Cas.  1912B, 
822;  State  v.  McFarland,  60  Wash.  103,  140  Am.  St.  Rep.  909,  110  Pac.  792,— 
holding  that  statute  providing  for  inspection  of  inns,  hotels  and  public  lodging 
houses  having  ten  or  more  rooms  is  constitutional;  Wooster  v.  Bateman,  126 
Iowa,  556.  102  N.  W.  521,  holding  an  act  limiting  the  time  within  which  actions 
should  be  commenced  to  enforce  judgments  rendered  between  certain  dates  was 
not  unconstitutional  for  nonuniformity;  Des  Moines  v.  Bolton,  128  Iowa,  112, 
103  N.  W.  1045,  5  Ann.  Cas.  906,  holding  an  ordinance  requiring  owners  of  express 
wagons  or  other  conveyances  used  for  hire  to  pay  a  license  fee  was  not  void 
for  nonuniformity  because  it  exempted  vehicles  used  in  livery  business;  Mier  v. 
Phillips  Fuel  Co.  130  Iowa,  579,  107  X.  W.  621,  holding  an  act  making  mine 
owners  or  operators  liable  in  double  damages  for  removing  coal  from  the  land 
of  another,  was  not  unconstitutional  as  class  legislation;  McGuire  v.  Chicago, 
B.  &  Q.  R.  Co.  131  Iowa,  387,  33  L.R.A.(NJ3.)  728,  108  X.  W.  902  (dissenting 
opinion),  on  constitutionality  of  statute  permitting  recovery  against  railroad 
for  injury  caused  by  negligence  of  fellow  servant. 
—  Licencing  of  peddlers. 

Cited  in  McKnight  v.  Hodge,  55  Wash.  292.  40  L.R.A.(X.S.)  1211,  104  Pac.  504, 
holding  an  act  requiring  peddlers  to  take  out  a  license  which  exempts  from  its 
operation  peddlers  of  agricultural  products  and  vendors  of  books  and  newspapers 
is  not  unconstitutional. 

66  L.  R.  A.  573,  BECKER  v.  HALL,  116  Iowa,  589,  88  X.  W.  324. 
Title   to   ice   in    public   stream. 

Cited  in  Park  Comrs.  v.  Diamond  Ice  Co.  130  Iowa,  607,  3  L.R.A.(X.S.)  1105, 
105  X.  W.  203,  8  Ann.  Cas.  28,  holding  riparian  owner  has  not  the  right  to  ice 
because  of  improvements  on  the  land,  nor  because  of  length  of  time  he  has 
harvested  ice  therefrom. 

Cited  in  footnote  to  Rossmiller  v.  State.  58  L.ll.A.  93,  which  holds  void,  exacting 
money  as  consideration  for  right  to  take  ice  from  public  waters  of  state. 
I  i-j;;il    appropriation   of   ice. 

Cited  in  Abbott  v.  Cremer,  118  Wis.  379,  95  X.  W.  387,  holding  cleaning  or 
scraping  of  ice  in  pond  by  one  who  has  no  right  or  authority  not  an  appropria- 
tion. 

56  L.  R.  A.  575,  ATCHISOX.  T.  &  S.  F.  R.  Co.  v.  POTTER,  64  Kan.  13,  G7  Pac. 

534. 
Prescriptive    rig'ht    of    way. 

Cited  in  Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  511,  65  L.R.A.  292,  46 
S.  E.  335,  holding  acquiescence  in  use  of  right  of  way  for  long  time,  indicated 
by  plain,  well-defined  path  at  particular  point  does  not  imply  invitation  to 
public  to  use  path. 

.50  L.  R.  A.  580,  CHESAPEAKE  &  O.  R.  CO.  v.  SAULSBERRY,  112  Ky.  915,  66 

S.  W.  1051. 
1!  iiili  i    of   carrier  to   eject   drunken    passenger. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Crank,  128  Ky.  334,  16  L.R.A.(X.S.)  198, 
308  S.  W.  276,  holding  carrier  had  right  to  remove  to  platform  of  car  passenger 
who  either  through  sickness  or  under  the  influence  of  liquor  is  vomiting  to  dis- 
comfort of  other  passengers. 

Cited  in  footnotes  to  Korn  v.  Chesapeake  &  O.  R.  Co.  63  L.R.A.  873,  which 


335  L.  H.  A.  CASES  AS  AUTHORITIES.  [50  L.R.A.  592 

denies  liability  of  carrier  for  death  of  intoxicated  passenger  expelled  from  train 
within  village  when  temperature  was  near  the  freezing  point;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  v.  Marrs's  Admrx.  70  L.R.A.  292,  which  holds  railroad  company 
finding  asleep  in  its  switch  yard  drunken  trespasser  who  has  recently  left  train 
of  another  company  at  its  station  required  to  either  see  him  safely  out  of  yard 
or  exercise  ordinary  care  to  avoid  injuring  him  in  operation  of  switch  engine. 
i)ui>  of  carrier  tu  pii  s«.«-nu«-i-  fallen  from  train. 

Cited  in  note    (27  L.R.A.  (N.S.)    770)    on   duty  of  carrier  to  passenger  fallen 
from  train. 
N  t-nlii;«-ii<-«-   of   ejected    passenger   In    walking-   on   track. 

Cited  in  note  (12  L.R.A. (N.S.)  360)  on  negligence  of  passenger  ejected  from 
train,  in  walking  on  track. 

56  L.  R.  A.  583,  MERCER  COUNTY  v.  HARRODSBURG,  23  Ky.  L.  Rep.  1744,  66 

S.  W.  10. 
Hitching-   pout  an   pnblic   nuisance. 

Cited  in  Mercer  County  v.  Harrodsburg,  114  Ky.  853,  71  S.  W.  928,  holding  that 
plaintiff  was  not  entitled  to  recover  because  of  removal  of  hitching  racks  around 
public  square  which  became  a  nuisance  although  he  had  paid  consideration  for 
privilege  of  maintaining  them. 

Cited  in  note    (31  L.R.A. (N.S. )    853)    on  hitching  posts  or  stepping  blocks  in 
streets  as  unlawful  obstructions  or  nuisances. 
Injunction    against    nuisance. 

Cited  in  Respass  v.  Com.  131  Ky.  817,  21  L.R.A. (N.S.)  839,  115  S.  W.  1131, 
holding  that  use  of  property  for  pool  room  in  such  manner  as  to  be  public  nui- 
sance may  be  enjoined:  Alexander  v.  Lebeau,  132  Ky.  491.  116  S.  W.  356,  18  Ann. 
Cas.  1092,  holding  that  injunction  lies  to  prevent  use  of  baseball  park  in  such 
manner  as  to  constitute  nuisance  and  serious  menace  to  adjoining  property  owners. 

SH  L.  R.  A.  585,  MARTIN  v.  McALLISTER,  94  Tex.  567,  63  S.  W.  624. 
Control  of  husband  over  community  property. 

Cited  in  Rowlett  v.  Mitchell,  52  Tex.  Civ.  App.  591,  114  S.  W.  845,  holding  that 
husband  has  right  to  dispose  of  community  funds  if  not  exercised  for  purpose  of 
defrauding  wife. 
Right   of  surviving  spouse  to  appropriate   community  property. 

Cited  in  Jennings   v.  Borton,  44   Tex.   Civ.   App.   286,   98   S.   W.   445,   holding 
widow,  although  she  did  not  qualify  as  survivor,  who  has  paid  community  debts 
out  of  her   separate   estate,   can   appropriate   so    much   of   community    property 
if  done  fairly  and  without  detriment  to  the  estate. 
Proceeds  of  insurance  policy  as  community  property. 

Cited  in  note   (126  Am.  St.  Rep.  119)   on  proceeds  of  life  insurance  policy  as 
community  property. 
Statutory    homestead    exemption. 

Cited  in  Wilkins  v.  Briggs,  48  Tex.  Civ.  App.  600,  107  S.  W.  135,  holding  exemp- 
tion does  not  extend  to  heirs  and  devisees  after  death  of  husband  and  wife. 

56  L.  R.  A.  .VJ2.  MISSOURI,  K.  &  T.  R.  Co.  v.  WOOD,  95  Tex.  223,  93  Am.  St. 

Rep.  834.  66  S.  W.  449. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Freeman,  97  Tex.  397,  79  S.  W.  9,  1  Ann. 
('a*.  -181,  for  a  fuller  statement  of  facts. 
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Liability   for  communication    of  infections   diseases. 

Cited  in  note  (93  Am.  St.  Rep.  669)  on  liability  for  communication  of  infectious 
diseases. 
— —  Carriers. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Raney,  44  Tex.  Civ.  App.  522,  99  S.  W. 
589,  holding  carrier  liable  to  purchaser  of  ticket  for  smallpox  communicated  by 
ticket  agent,  the  carrier  having  knowledge  of  his  having  disease. 
Liability  of  hospital  to  patients  for  injuries. 

Cited  in  Hogan  v.  Hospital  Co.  63  W.  Va.  89,  59  S.  E.  943,  holding  private 
hospital  liable  to  patient  for  injuries  from  misconduct  of  its  employees. 

56  L.  R.  A.  596,  LORD  v.  NEW  YORK  L.  INS.  CO.  95  Tex.  216,  93  Am.  St.  Rep. 
827,  66  S.  W.  290. 

Validity  of  gift. 

Cited  in  Flowers  v.  Sovereign  Camp,  W.  W.  40  Tex.  Civ.  App.  600,  90  S.  W. 
526,   holding   assignment   of   mutual   benefit   life   certificate   void   as   gift   where 
there  is  no  delivery  or  written  transfer. 
Evidence   to  establish   delivery. 

Cited  in  Grouse  v.  Judson,  41  Misc.  343,  84  N.  Y.  Supp.  755,  holding  gift  of 
certificates  of  stock  by  father  to  infant  daughter  may  be  proved  by  his  dec- 
larations; Walker  v.  Erwin,  47  Tex.  Civ.  App.  639,  106  S.  W.  164,  holding  it 
for  jury  whether  there  was  delivery  to  deed,  where  grantor  after  its  execution 
and  acknowledgment  took  deed  home  and  kept  in  trunk,  afterwards  burning 
it,  it  being  shown  she  had  promised  to  deed  to  grantee,  and  access  to  deed  being 
open  to  agent  of  grantee. 

56  L.  R.  A.  001,  NICHOLSON  v.  DETROIT,  129  Mich.  246,  88  N.  W.  695. 
Liability    of   municipality    for    failure    to    perform    governmental    duty. 

Cited  in  Dalton  v.  Wilson,  118  Ga.  102,  98  Am.  St.  Rep.  101,  44  S.  E.  830, 
holding  city  not  liable  for  failing  to  abate  private  sewer  on  private  property, 
although  it  is  constructed  in  part  under  street,  that  portion  in  itself  not  causing 
damage,  and  the  sewer  not  amounting  to  obstruction  to  highway  or  danger  to 
travelers. 

Cited  in  footnotes  to  Colwell  v.  Waterbury,  57  L.R.A.  218,  which  denies  city's 
liability  for  injury  to  employee  through  defect  in  machine  for  crushing  stone 
for  highways;  Dudley  v.  Flemingsburg,  60  L.R.A.  575,  which  denies  liability 
for  injuries  by  failure  to  prevent  coasting  in  streets;  Bowden  v.  Kansas  City, 
66  L.R.A.  181,  which  holds  that  city  is  performing  ministerial  public  duty  in 
maintaining  fire  station  so  as  to  be  liable  in  damages  to  employee  for  personal 
injuries  resulting  from  neglect  of  city  to  furnish  reasonably  safe  place  to 
work. 

Cited  in  notes  (1  L.R.A. (X.S.)  666)  on  distinction  between  private  and  public 
functions  of  municipality  with  respect  to  liability  for  damages;  (13  L.R.A. 
(N.S.)  1191)  on  liability  of  municipality  for  spreading  disease  by  methods  of 
caring  for  patients;  (23  L.R.A. (N.S.)  910)  on  liability  of  county  or  municipality 
for  injury  to  one  employed  in  or  about  a  jail,  prison,  etc. 
Of  municipality  for  act  of  officer. 

Cited  in  Wliitehead  v.  Board  of  Education,  139  Mich.  492,  102  N.  W.  1028, 
holding  board  of  education  being  a  municipal  corporation  under  statute,  not 
liable  for  negligent  act  of  employee;  Alberts  v.  Muskegon,  146  Mich.  214,  6 
L.R.A.(N.S.)  1098,  117  Am.  St.  Rep.  633,  109  N.  W.  262,  holding  city  whidi,  in 
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repair  of  its  street  under  determination  thereof  by  proper  authority,  uses  a 
steam  roller  not  liable  for  destruction  of  property  by  fire  from  sparks  com- 
municated therefrom;  Hoek  v.  Allendale  Twp.  161  Mich.  579,  126  N.  W.  987, 
holding  township  not  liable  for  unwitting  trespass  committed  by  highway  com- 
missioner in  construction  of  highway;  Cunningham  v.  Seattle,  42  Wash.  141,  4 
L.R.A.(N.S.)  63(5,  84  Pac.  64],  7  Ann.  Cas.  805,  on  liability  of  city  for  acts  of 
its  officers  in  performance  of  governmental  functions. 

Cited  in  footnotes  to  Hall  v.  Concord,  58  L.R.A.  455.  which  denies  city's  lia- 
bility for  negligent  management  of  steam  roller  in  repairing  city  street  under 
supervision  of  state  superintendent;  McFadden  v.  Jewell,  60  L.R.A.  402,  which 
denies  city's  liability  for  injury  to  child  by  negligence  of  one  employed  to  clear 
alley  of  weeds. 

Cited  in  note   (93  Am.  St.  Rep.  849,  850)   on  liability  of  municipality  for  neg- 
ligence of  officers  in  communicating  contagious  or  infectious  disease  to  others. 
!.l:i  l>i  I  i  <  >    of  public   officials   in   performance   of   statutory   duties. 

Cited  in  Kilts  v.  Kent  County,  162  Mich.  649,  —  L.R.A.  (N.S.)  — ,  127  N.  W. 
821,  holding  that  board  of  supervisors  in  constructing  water  system  for  poor 
farm  perform  governmental  function,  and  are  exempt  from  liability  for  negligent 
construction;  Moynihan  v.  Todd,  188  Mass.  304,  108  Am.  St.  Rep.  473,  74  N.  E. 
367,  holding  superintendent  of  streets  not  liable  for  injuries  caused  by  blasting 
rock  in  repair  of  street,  a  duty  imposed  on  him  by  statute,  unless  he  was 
personally  negligent. 
Health  officers. 

Cited  in  Barry  v.  Smith,  191  Mass.  91,  5  L.R.A. (N.S.)  1036,  77  N.  E.  1099,  6 
Ann.  Cas.  817,  holding  board  of  health  not  liable  for  maintaining  hospital  for 
treatment  of  smallpox  near  person's  property  unless  personally  negligent; 
Valentine  v.  Englewood,  76  N.  J.  L.  512,  19  L.R.A.  (N.S.)  264,  71  Atl.  344,  16 
Ann.  Cas.  731,  holding  neither  city  nor  its  board  of  health  liable  for  injuries 
in  the  establishment  by  the  latter,  in  good  faith,  of  a  quarantine,  it  being  in 
performance  of  public  duty;  Bodewig  v.  Port  Huron,  141  Mich.  569,  104  N.  W. 
769,  holding  city  not  liable  for  the  wrongful  entry  and  detention  of  private 
property  by  health  officer  for  establishment  of  pesthouse;  Lynch  v.  North 
Yakima,  37  Wash.  662,  12  L.R.A.  (N.S.)  264,  80  Pac.  79,  holding  city  not  liable 
to  fireman  for  smallpox  contracted  by  him  in  fumigating  a  patient  brought  to 
him  by  a  policeman,  it  being  no  part  of  fireman's  duty. 

56  L.  R.  A.  606,  ULLMAN  v.  ST.  LOUIS  FAIR  ASSO.  167  Mo.  273,  66  S.  W.  949. 
Rigfht  of  recovery  on  illegal  contract. 

Cited  in  Crenshaw  v.  Columbia  Min.  Co.  110  Mo.  App.  365,  86  S.  W.  260, 
holding  where  corporate  stock  was  wagered  on  election  and  statutory  period  for 
recovery  of  money  lost  in  gaining  had  expired,  the  winner  of  the  stock  could 
compel  transfer  on  books  of  company;  Sawyer  v.  Sanderson,  113  Mo.  App.  245; 
88  S.  W.  151,  holding  recovery  could  not  be  had  for  balance  of  purchase  price 
on  sale,  in  an  indivisible  contract  of  license  and  business  of  a  saloon,  the  sale  of 
a  license  being  prohibited  by  law;  Edwards  v.  Goldsboro,  141  N.  C.  74,  4  L.R.A. 
(N.S.)  597,  53  S.  E.  652,  8  Ann.  Cas.  479,  holding  property  owner  cannot  recover 
sums  paid  by  him  to  city  to  have  city  hall  and  market  constructed  near  his  prop- 
erly, where  city  has  so  constructed  one  building  but  not  the  Bother. 

Cited  in  footnotes  to  Baxter  v.  Deneen,  64  L.R.A.  949,  which  holds  that  broker 

with  whom  margins  have  been  deposited  in  a  stock  gambling  transaction  will  not 

be  enjoined  from  violating  agreement  to  keep  them  on  deposit  in  a  specified  bank 

until  the  transaction  is  closed;  Fuller  v.  Berger,  65  L.R.A.  381,  which  holds  that 

L.R.A.  Au.  Vol.  VI.— 22. 
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equity  will  not  refuse  relief  against  infringement  of  patent  because  owner  has 
devoted  it  wholly  to  an  immoral  use;  Woodson  v.  Hopkins,  70  L.R.A.  645,  which 
holds  one  conducting  loan  office  and  receiving  rates  of  interest  so  extortionate  as 
to  shock  moral  sense  and  be  against  public  policy  not  entitled  to  aid  of  equity 
to  compel  agent  to  pay  over  money  received  in  business  or  to  obtain  possession 
of  property  pertaining  to  business. 
What  constitntea  lease. 

Cited  in  note  (94  Am.  St.  Rep.  251)  on  what  constitutes  a  transaction  a  lease. 

56  L.  R.  A.  611,  SCHERAR  v.  PRUDENTIAL  INS.  CO.  63  Neb.  530,  88  N.  W. 

687. 
Construction   of   "sane   or   insane"   suicide    provision. 

Cited  in  Moore  v.  Northwestern  Mut.  L.  Ins.  Co.  192  Mass.  473,  78  N.  E.  488, 
7  Ann.  Cas.  656.  holding  provision  covered  every  case  of  suicide,  whether  insured 
was  conscious  of  his  act  or  not. 

Cited  in  note  (17  L.R.A.(N.S.)  265)  on  effect  of  words  "sane  or  insane,"  etc., 
in  suicide  clause  in  life  policy. 

56  L.  R.  A.  615,  WOOTEN  v.  WILMINGTON  &  W.  R.  CO.  128  X.  C.  119,  38  S.  E. 

298. 

Dismissal  of  petition  for  rehearing,  129  N.  C.  246,  39  S.  E.  834. 
Liability   of  corporation    for    \\  rouuiul    transfer  of   stock  on   its  books. 

Cited  in  Rea  v.  Rea,  156  N.  C.  534,  72  S.  E.  573,  on  liability  of  corporation 
for  transferring  stock  upon  its  books  at  request  of  persons  not  owners  or  in 
violation  of  law. 

56  L.  R.  A.  620,  MILLER  &  CO.  v.  MELONE,  11  Okla.  241,  67  Pac.  479. 
Effect  of  reversal  of  judgment  on  ancillary  proceedings. 

Cited    in   Kiulrna    v.   Ainsworth,   65   Neb.   713,   91    N.    \V.    711,   holding   decree 
therein  should  be  reversed  and  action  dismissed;  Gardiner  v.  Ross,  19  S.  D.  504, 
104  N.  W.  220.  holding  supplementary  proceedings  fall  when  judgment  becomes 
void. 
Dormancy   of   judgment. 

Cited  in  General  Electric  Co.  v.  Hurd,  171  Fed.  988,  holding,  under  statute 
providing  that  no  action  shall  be  maintained  after  lapse  of  ten  years  from 
rendition  of  judgment  where  no  execution  has  been  issued,  judgment  is  dead 
Avhere  no  execution  has  issued. 

Cited  in  notes  (67  L.R.A.  609)  on  dormancy  of  judgment;  (23  L.R.A.(N.S.) 
32)  on  expiration  of  lien  of  judgment. 

56  L.  R.  A.  627,  UNITED  STATES  INVEST.  CORP.  v.  PORTLAND  HOSPITAL, 

40  Or.  523,  64  Pac.  644,  67  Pac.  194. 
Right   to   preferred  lien. 

Cited  in  Dalliba  v.  Winschell,  11  Idaho,  371,  114  Am.  St.  Rep.  267,  82  Pac. 
107,  holding  claims  for  operating  placer  mine  by  receiver  under  direction  of  court 
cannot  be  a  preferred  claim  as  against  prior  recorded  incumbrances;  Security 
Sav.  &  T.  Co.  v.  Goble,  N.  &.  P.  R.  Co.  44  Or.  375,  74  Pac.  919,  holding  persons 
who  have  performed  work  and  furnished  material  to  railroad  within  ninety  days 
from  appointment  of  receiver  not  entitled  to  preference  over  prior  mortgagee 
where  the  work  in  which  they  engaged  was  not  in  ordinary  operation  of  road 
but  in  separate,  private  venture;  International  Trust  Co.  v.  Decker  Bros.  11 
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L.R.A.(N.S.)  157,  81  C.  C.  A.  302,  152  Fed.  84,  holding  lien  for  labor  performed 
under  operation  of  private  corporation  by  receiver  cannot  be  superior  to  lien 
of  prior  mortgage. 

Cited  in  note   (2  L.R.A.  (N.S.)    1057,  1063)   on  priority  of  claims  against  prop- 
erty in  hands  of  receiver  over  recorded  liens. 
Parties  to  appeal. 

Cited  in  Mendenhall's  Will,  43  Or.  545,  72  Pac.  318,  holding,  under  statute, 
appeal  may  be  taken  by  serving  notice  thereof  on  such  adverse  party  or  parties 
as  have  appeared  in  proceeding  or  suit. 

56  L.  R.  A.  630,  FELLER  v.  GATES,  40  Or.  543,  91  Am.  St.  Rep.  492,  67  Pac. 

416. 
Liability   of   sureties   on    official    bonds. 

Cited  in  note  (91  Am.  St.  Rep.  512)  on  acts  for  which  sureties  on  official  bonds 
are  liable. 
For    deposit    to   avoid    execution. 

Cited  in  notes  (39  L.R.A.(X.S.)  578;  91  Am.  St.  Rep.  548)  on  liability  of 
officer's  bond  for  money  deposited  to  avoid  execution  of  writ. 

50  L.  R.  A.  634,  MORRILL  v.  LOVETT,  95  Me.  165,  49  Atl.  666. 
1>«-!iil    111:111    aft   "person"   within   statute. 

Cited  in  State  ex  rel.  Bancroft  v.  Frear,  144  Wis.  87,  140  Am.  St.  Rep.  992, 
128  X.  W.  1068,  holding  that  dead  man  is  not  a  "person"  within  meaning  of 
primary  election  statute. 

56  L.  R.  A.  649,  VVHALEY  v.  LAWTOX,  62  S.  C.  91,  40  S.  E.  128. 
.False   imprisonment. 

Cited  in  Barfield  v.  Coker,  73  S.  C.  188,  53  S.  E.  170,  holding  where  plaintiff 
was  properly  arrested  by  lawful  authority,  action  cannot  be  maintained  against 
party  causing  arrest. 
Pleading:   in   action   for   false    Imprisonment. 

Cited  in  Barfield  v.  Coker,  73  S.  C.  188,  53  S.  E.  170,  holding  allegation  that 
plaintiff  was  arrested  illegally,  unlawfully,  willfully,  wantonly  and  without  rea- 
sonable cause  sufficiently  set  up  cause  of  action  and  it  was  unnecessary  to 
inquire  whether  charge  was  well  or  ill  founded  in  fact;  Percival  v.  Bailey,  70  S.  C. 
74,  49  S.  E.  7,  holding  complaint  alleging  that  defendant  "maliciously  and  with 
intent  to  injure  plaintiff  and  without  just  or  reasonable  cause,  gave  plaintiff  into 
custody  of"  police  officer  and  caused  him  to  be  imprisoned  on  false  charge  alleged 
arrest  without  warrant. 

50  L.  R.  A.  654,  BILL1XGTOX  v.  JONES,  108  Tenn.  234,  91  Am.  St.  Rep.  751, 

66  S.  W.  1127. 
Revocation    of    will. 

Cited  in  footnote  to  Cutler  v.  Cutler,  57  L.R.A.  209,  which  holds  will  revoked 
by  adopting  mutilations  by  vermin. 

56  L.  R.  A.  656,  TARBELL  v.  RUTLAND  R.  CO.  73  Vt.  347,  87  Am.  St.  Rep.  734. 

51  Atl.  «. 
Validity  of  contracts  to  release  or  indemnify  railroad. 

Cited  in  Galve*ton,  H.  &  S.  A.  R.  Co.  v.  Pigott,  54  Tex.  Civ.  App.  380,  116 
S.  W.  841,  holding  that  contract  releasing  railway  company  from  liability  for 
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injuries  to  employee,  caused  by  company's  negligence,  is  void;  Osgood  v.  Central 
Vermont  R.  Co.  77  Vt.  345,  70  L.R.A.  934,  60  Atl.  137,  holding  valid  contract 
where  lessee  of  property  of  railroad  to  be  used  for  coal  sheds  indemnified  rail- 
road for  liability  for  loss  to  his  premises,  the  latter  having  been  run  into  by 
lessor's  engine;  Sprigg  v.  Rutland  R.  Co.  77  Vt.  355,  60  Atl.  143,  holding  void 
as  against  public  policy  contract  by  caretaker  on  shipment  of  live  stock  releasing 
railroad  from  liability  for  personal  injuries  to  himself;  Stone  v.  Union  P.  R.  Co. 
32  Utah,  203,  89  Pac.  715,  holding  void  release  by  employee  of  express  company, 
also  employee  of  railroad,  executed  to  express  company,  releasing  railroad  for 
acts  of  negligence  causing  injury  or  death  to  such  employee  during  his  em- 
ployment; Norfolk  &  W.  R.  Co.  v.  Tanner,  100  Va.  391,  41  S.  E.  721,  holding 
void  release  by  passenger  riding  on  free  ticket  or  pass  releasing  carrier  from  lia- 
bility for.  injury  from  its  own  or  its  servant's  negligence;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  v.  Ross,  169  Ind.  11,  80  X.  E.  845,  holding  invalid  contract  by 
employee  to  release  railroad  for  liability  imposed  by  law. 

Cited  in  footnote  to  New  v.  Southern  R.  Co.  59  L.R.A.  115,  which  holds  bodily 
harm  resulting  death  included  in  contract  by  father  releasing  employer  of  minor 
son  from  all  liability  for  damage  from  "injuries"  sustained  by  son. 

Cited  in  note  (7  L.R.A.(X.S.)  539)  on  validity  of  contract  exonerating  master 
in  advance  from  liability  for  negligence. 

56  L.  R.  A.  658,  RE  CONVICTS,  73  Vt.  414.  51  Atl.  30. 

Followed  without  special  discussion  in  Re  McKenna.  79  Vt.  35,  64  Atl.  77. 
Validity   ot"  conditions  in   pardon. 

Cited  in  State  v.  Home,  52  Fla.  138,  7  L.R.A. (N.S.)  724,  42  So.  388,  holding 
valid  a  condition  that  on  breach  of  condition  on  which  pardon  was  granted  it 
should  be  duty  of  sheriff  to  immediately  arrest  convict  and  return  him  to  peneten- 
tiary  to  serve  out  remainder  of  term;  Re  Prout,  12  Idaho,  500,  5  L.R.A.(N.S.) 
]067,  86  Pac.  275,  30  Ann.  Cas.  199,  holding  illegal  conditions  that  extend  be- 
yond or  are  to  be  performed  after  expiration  of  term  for  which  prisoner  was 
sentenced. 

Cited  in  note  (111  Am.  St.  Rep.  109,  110,  113.  114)  on  conditional  pardons. 
Validity   of  conintntntion    of   sentence. 

Cited  in  People  ex  rel.  Patrick  v.  Frost,  133  App.  Div.  183.  117  N.  Y.  Supp.  524. 
holding  commutation  of  sentence  of  death  to   life  imprisonment   valid   without 
acceptance   by   prisoner. 
Indeterminate   sentence. 

Cited  in  State  v.  Perkins,  143  Iowa,  60,  21  L.R.A.  (N.S.)    !»3.1,  120  N.  W.  62, 
holding  it  not   error  to  give  judgment   for  shorter  definite   term   where  statute 
provides  indeterminate  sentence,  not  exceeding  certain   maximum,  shall  be   im- 
posed for  such  crime. 
Construction  of  statutes. 

Cited  in  Gordon  v.  Deavitt,  84  Vt.  73,  78  Atl.  113  (dissenting  opinion),  on  effect 
of  mention  of  one  thing  in  statute  as  excluding  another. 

56  L.  R.  A.  663,  CONNELLY  v.  WESTERN  U.  TELEG.  CO.  100  Va.  51,  93  Am.  St. 

Rep.  919,  40  S.  E.  618. 
I  i.-ihili  t  >    for   mental   ni.^uUli    for   neg'Ugrent   delivery   of   telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  674,  49  L.R.A. (N.S.)  224, 
115  Pac.  879,  Ann.  Cas.  1912D,  824,  holding  that  in  absence  of  statute,  damages 
are  not  recoverable  for  mental  distress  alone,  caused  bv  negligent  delav  in 
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delivering  telegram;  Thomas  v.  Western  U.  Teleg.  Co.  12  Pa.  Dist.  R.  683,  33 
Pittsb.  L.  J.  N.  S.  21,  holding  mental  anguish  unaccompanied  by  physical  injury 
cannot  be  recovered  for  negligent  delivery  of  message  announcing  death  and 
date  of  funeral  of  father-in-law;  Alexander  v.  Western  U.  Teleg.  Co.  126  Fed. 
445,  holding  recovery  for  mental  anguish  alone  cannot  be  had  for  failure  to 
deliver  message  announcing  death  of  relative;  Hall  v.  Western  U.  Teleg.  Co.  139 
N.  C.  372,  52  S.  E.  50,  on  sufficiency  of  pleading  setting  up  mental  anguish. 

Cited  in  footnotes  to  Simmons  v.  Western  Union  Teleg.  Co.  57  L.R.A.  607. 
which  sustains  statute  rendering  telegraph  companies  liable  for  mental  anguish 
from  delay  in  delivering  messages;  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.R.A. 
,'598,  which  sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver 
telegram  announcing  serious  illness  of  grandchild;  Cowan  v.  Western  U.  Teleg. 
Co.  64  L.R.A.  546,  which  holds  that  mental  suffering  will  not  sustain  an  action 
for  breach  of  a  contract  promptly  to  transmit  telegram;  Barnes  v.  Western  U. 
Teleg.  Co.  65  L.R.A.  667,  which  sustains  right  to  damages  for  mental  anguish 
from  failure  to  deliver  telegram,  though  unaccompanied  by  physical  suffering; 
Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  985.  which  sustains  liability  of  telegraph 
company  for  mental  anguish  of  16  year  old  girl  in  being  compelled  to  drive 
two  miles  in  strange  city  after  midnight  with  a  strange  driver  due  to  its  failure 
to  deliver  telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which 
denies  right  to  damages  for  mere  disappointment  and  regret  from  failure  of 
telegraph  company  promptly  to  deliver  a  death  message;  Western  U.  Teleg.  Co. 
v.  Reid.  70  L.R.A.  289,  which  denies  father's  right  to  recover  for  mental  anguish 
in  witnessing  suffering  of  child  because  of  telegraph  company's  failure  promptly 
to  deliver  telegram  summoning  physician. 

Cited  in  notes  (30  L.R.A. (N.S.)  1139)  on  right  of  addressee  of  telegram  to  sue 
for  mental  suffering  from  delay  in  delivery;  (117  Am.  St.  Rep.  314)  on  mental 
anguish  as  elements  of  damages  recoverable  for  failure  to  transmit  and  de- 
liver telegrams. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Hollingsworth,  83  Ark.  42,  11 
KR.A.(N.S.)  500,  119  Am.  St.  Rep.  105,  102  S.  W.  681,  13  Ann.  Cas.  397,  holding 
under  statute,  recovery  could  be  had  for  mental  anguish  for  failure  to  deliver 
message  announcing  improved  physical  condition  of  relative. 

Disapproved  in  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A.  992, 
103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  company  liable  for 
mental  anguish  for  failure  to  deliver  telegram  calling  escort  on  arrival  of  sixteen 
year  old  girl  at  midnight  in  town  in  which  she  was  stranger;  Dayvis  v.  Western 
U.  Teleg.  Co.  139  N.  C.  88,  51  S.  E.  898,  holding  recovery  can  be.  had  by  husband 
for  mental  anguish  where  message  concerned  whereabouts  of  wife  and  children 
who  had  missed  train. 
Penal  and  tort  liability  of  violator  of  statute. 

Cited  in  Hortenstein  v.  Virginia-Carolina  R.  Co.  102  Va.   924,  47   S.   E.   996, 
holding  person  claiming  damages  and  not  merely  penalty  must  allege  and  prove 
same  facts  he  would  have  to  allege  and  prove  if  negligent  act  were  not  in  vio- 
lation of  statute. 
Province  of  judiciary  in  meeting-  new  conditions. 

Cited  in  Walker  v.  Potomac,  F.  &  P.  R.  Co.  (Pannill  v.  Potomac,  F.  &  P.  R. 
Co.)  105  Va.  235,  4  L.R.A. (N.S.)  86,  115  Am.  St.  Rep.  871,  53  S.  E.  113,  8  Ann. 
Cas.  862,  on  necessity  of  supplying  new  laws  by  legislation  to  meet  new  con- 
ditions to  which  existing  laws  have  no  application;  lamurri  v.  Saginaw  City 
Gas  Co.  148  Mich.  55,  111  N.  W.  884  (dissenting  opinion),  on  making  new  laws 
when  existing  laws  are  inapplicable. 
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50  L.  R.  A.  67],  EX  PARTE  MASSIE,  131  Ala.  02,  90  Am.  St.  Rep.  20,  31   So. 

483. 
Validity   of   judgment    for   or   a&ainst    dec-eased    person. 

Cited  in  note  (126  Am.  St.  Rep.  627,  636)  on  validity  and  effect  of  judgment 
for  or  against  deceased  person. 

56  L.  R.  A.  672,  ASHER  LUMBER  CO.  v.  CORXETT,  22  Ky.  L.  Rep.  509,  58  S. 

W.  438. 

Interest    acquired    on    conveyance    of   standing-    trees    to    l>e    cut    at    future 
day. 

Cited  in  note  (13  L.R.A. (X.S.)  280)  on  character  of  purchase  of  standing 
timber  to  be  removed  within  specified  period. 

Disapproved  in  Burt  &  B.  Lumber  Co.  v.  Bailey,  175  Fed.  137,  holding,  in 
accordance  with  later  overruling  decision  of  state  court,  that  it  conveys  inter- 
est in  land. 

50  L.  R.  A.  673,  CITIZEXS'  NAT.  BAXK  v.  GENTRY,  111  Ky.  206,  63  S.  W. 

454,  757. 
Forfeiture   of    usurious   interest    by   national   banks. 

Cited  in   Second   Xat.   Bank   v.   Fitzpatrick,   111   Ky.   231,   62   L.R.A.   600,   63 
S.  W.  459,  on  construction  of  Federal  statute  relating  to  usurious  interest  by 
national  banks. 
Kiiilu    to  recover  double  interest   paid. 

Cited  in  McCarthy  v.  First  Xat.  Bank,  23  S.  D.  285,  23  L.R.A.(N.S.)  343,  121 
X.  \V.  853,  holding  that  where  usurious  interest  has  been  paid,  the  bank  receiving 
the  same  cannot  avoid  liability  for  the  penalty  imposed  by  the  statute  by  alleging 
that  the  payment  was  made  on  the  principal. 

Cited  in  footnote   to  Second  Xat.  Bank   v.  Fitzpatrick,  62  L.R.A.   599,  which 
holds   that  penalty  of  double   illegal  interest  paid   for  taking  usurious   interest 
is  twice  entire  amount  of  interest  paid* 
Payment   of   usury. 

Followed  in  Alexander  v.  First  Xat.  Bank.  114  Ky.  692,  71  S.  W.  883,  holding 
money  paid  to  prevent  judgment  in  suit  on  notes  and  obtain  an  extension  was 
not  the  payment  of  usury. 

Cited  in  Western  Bank  &  Trust  Co.  v.  Ogden,  42  Tex.  Civ.  App.  469,  93  S.  W. 
1102,  holding  debtor  has  no  right  to  recover  as  for  usury  paid  where  amount 
paid  is  not  in  excess  of  principal,  and  by  law  will  be  applied  on  principal. 

Cited  in  note  (36  L.R.A. (N.S.)  137)  on  effect  as  between  parties  of  transfer 
in  satisfaction  of  usurious  debt. 

56  L.  R.  A.  709,  COM.  v.  GRIXSTEAD,  111  Ky.  203,  63  S.  W.  427. 
Restraint  of  trade  by  resale  ag-reemeiit. 

Cited  in  Whitwell  v.  Continental  Tobacco  Co.  64  L.R.A.  695,  60  C.  C.  A.  290, 
125  Fed.  458,  holding  valid  a  restriction  by  manufacturer  of  its  sale  to  those  who 
agreed  not  to  sell  goods  of  its  competitor  by  putting  price  so  that  those  to  whom 
it  sold  could  sell  at  profit,  but  putting  unprofitable  price  to  those  who  did  not  so 
agree;  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  409.  116  S.  W.  902, 
on  right  of  dealer  in  commodity  to  restrict  number  of  people  with  whom  he 
deals. 

Cited  in  footnotes  to  John  D.  Park  &  Sons  Co.  v.  X'ational  Wholesale  Drug- 
gists' Asso.  62  L.R.A.  632.  which  holds  valid  plan  for  sale  of  proprietary  medi- 
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cines  by  manufacturers  at  fixed  prices  with  rebate  only  to  concerns  which  may 
be  relied  on  to  maintain  selling  price;  Slaughter  v.  Thacker  Coal  &  Coke  Co. 
65  L.R.A.  343,  which  holds  void  contract  by  different  coal  mining  companies 
giving  exclusive  right  to  sell  entire  output  at  uniform  prices  to  corporation 
organized  as  their  regular  sales  agent. 

Cited  in  notes  ((54  L.R.A.  724)  on  illegal  trusts  under  modern  anti-trust  laws; 
(12  L.R.A.  (N.S.)  136)  on  manufacturer's  right  to  protection  against  third  parties' 
interference  with  system  of  controlling  retail  price;  (27  L.R.A. (N.S.)  399)  on 
validity  of  contract  regulating  price  at  which  article  shall  be  resold. 

56  L.  R.  A.  710,  FARMERS'  LOAN  &  T.  CO.  v.  PENN  PLATE-GLASS  CO.  43 

C.  C.  A.   114,  303  Fed.  132. 

Affirmed  in  186  U.  S.  435,  46  L.  ed.  1235,  22  Sup.  Ct.  Rep.  842. 
Rlftht   of  creilitor  to  proceeds  of  insnrnnce. 

Cited  in  Heah-y  Ice  Mach.  Co.  v.  Green,  181  Fed.  895,  holding  that  holder  of 
mechanics'  lien  has  no  claim  on  proceeds  of  insurance  policy  taken  out  by  owner 
and  payable  to  himself;  Hanson  v.  W.  L.  Blake  &  Co.  155  Fed.  357,  holding  in- 
surance proceeds  impressed  with  equitable  lien  in  favor  of  sellers  of  goods  under 
conditional  sale,  where  purchaser,  who  becomes  bankrupt,  on  purchase  orally 
agreed  to  insure  goods  until  fully  paid  for  and  insured  with  loss  payable  to 
sellers  as  their  interest  might  appear. 

56  L.  R.  A.  725,  ST.  LOUIS  MIN.  &  MILL.  CO.  v.  MONTANA  MIX.  CO.  44  C.  C. 
A.  120,  104  Fed.  664. 

Writ  of  error  dismissed  in  186  U.  S.  24,  46  L.  ed.  1039,  22  Sup.  Ct.  Rep.  744. 

Later  phases  of  same  case  in  78  C.  C.  A.  33,  147  Fed.  905;  93  C.  C.  A.  536,  168 
Fed.  516. 
Right  to  lode  upex  divided  by  Hide   lines. 

Cited  in  Lawson  v.  United  States  Min.  Co.  207  U.  S.  15,  52  L.  ed.  76,  28  Sup. 
Ct.  Rep.  15,  Affirming  67  C.  C.  A.  587,  134  Fed.  774,  holding  where  apex  of  vein 
is  partly  within  two  or  more  adjacent  lode  mining  claims  the  senior  location 
takes  entire  width  of  vein  on  its  dip  and  is  not  estopped  by  issuance  of  prior 
patent  to  surface  rights;  Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  v.  Empire 
State  Idaho  Min.  &  Developing  Co.  106  Fed.  472,  holding  \vhere  mining  claims 
are  parallel,  located  along  course  of  ledge,  and  each  has  within  its  surface  a 
portion  of  the  apex,  the  senior  would  take  whole  ledge;  Last  Chance  Min.  Co.  v. 
Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  66  C.  C.  A.  299,  131  Fed.  588; 
Empire  State-Idaho  Min.  &  Developing  Co.  v.  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  66  C.  C.  A.  99,  131  Fed.  605, — on  senior  rights  of  original  locater 
where  there  is  a  wide  vein;  Empire  State-Idaho  Min.  &  Developing  Co.  v. 
Bunker  Hill  &  S.  Min.  &  Concent.  Co.  52  C.  C.  A.  219,  114  Fed.  419,  22  Mor.  Min. 
Rep.  104,  holding  senior  location  on  an  apex  divided  by  side  lines  took  extra- 
lateral  right  to  whole  vein  within  its  end  lines  but  as  to  other  claimants  the 
junior  location  prevailed  within  the  area  marked  by  its  end  planes. 

Cited  in  note  (7  L.R.A. (N.S.)  845)  on  effect  of  lode  crossing  or  leaving  claim  on 
location  of  milling  claim. 

56  L.  R.  A.  728,  VERMONT  MARBLE  CO.  v.  DECLEZ  GRANITE  CO.  135  Cal. 

.->7'.i.  S7  Am.  St.  Rep.  143,  67  Pac.  1057. 
Stockholder*'   liability   on   unpaid   subscriptions. 

Cited  in  Re  Putman,  193  Fed.  471,  holding  that  governing  officers  of  corpo- 
ration cannot  release  stockholder  from  liability  to  pay  subscription  to  prejudice 
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of  creditors,  except  by  fair  dealing  and  valuable  consideration:  Burke  v.  Maze, 
10  Cal.  App.  209,  101  Pac.  438,  holding  unpaid  portion  of  stockholders'  sub- 
scription a  debt  provable  in  bankruptcy;  Knight  &  W.  Co.  v.  Tampa  Sand  Line 
Brick  Co.  55  Fla.  742,  46  So.  285,  holding  stockholders  liable  to  whom  stock 
was  issued  gratuitously  on  purchase  of  bonds,  on  insolvency  of  corporation; 
Davies  v.  Ball,  64  Wash.  301,  116  Pac.  833,  holding  that  where  incorporators 
accepted  fully  paid  up  stock  in  coal  mining  company  knowing  that  it  was  issued 
for  property  taken  at  overvaluation,  they  are  liable  to  creditors  to  extent  of 
amount  unpaid;  Turner  v.  Fidelity  Loan  Concern.  2  Cal.  App.  132,  83  Pac.  62, 
on  right  of  creditor  to  sue  directly  on  unpaid  subscription;  Perkins  v.  Cowles. 
157  Cal.  633,  30  L.R.A.(N.S.)  290,  137  Am.  St.  Rep.  158,  108  Pac.  711,  holding 
that  unpaid  subscriptions  to  stock  is  trust  fund  for  creditors,  and  may  be  col- 
lected for  them  by  trustees  in  bankruptcy  of  corporation. 

Cited  in  footnotes  to  Bennett  v.  Thome,  68  L.R.A.  114.  which  holds  that  lia- 
bility imposed  on  stockholders  of  insolvent  bank  accrues  at  time  of  insolvency; 
Pietsch  v.  Milbrath,  68  L.R.A.  945,  which  holds  that  promoters  of  corporation 
cannot  escape  liability  to  take  for  fraudulent  profits  in  transferring  to  it 
property  at  an  excessive  value  by  limiting  stock  subscription  to  themselves  until 
the  transaction  is  consummated. 

Cited  in  note  (8  L.R.A.(N.S.)  263)   on  issuance  of  stock  at  discount  as  affect- 
ing stockholder's  liability. 
Treating  stock  as  full  paid. 

Cited   in   Union   Sav.  Bank   v.  Leiter,   145   Cal.   702,   79   Pac.   441.   holding   as 
against  creditors  without  notice  a  by-law  releasing  stockholders  from  stock  as- 
sessments is  void;   O'Dea  v.  Hollywood  Cemetery  Asso.  154  Cal.  67,  97   Pac.  1, 
holding  creditors  have  but  stockholders  have  not  right  to  deny  full  payment. 
Limitations    against    stock    subscriptions. 

Cited  in  note   (1  L.R.A.  (X.S. )   911)   on  running  of  limitations  against  unpaid 
balance  of  stock  siibscription. 
Liability  for  corporate  debts. 

Cited  in  Von  Horst  v.  American  Hop  &  Barley  Co.  177  Fed.  979.  as  recognizing 
as  settled  law  earlier  decision  as  to  liability  of  stockholders  of  fully  paid  stock 
to  assessment  to  pay  corporate  obligations;    Turner  v.  Fidelity  Loan  Concern. 
2  Cal.  App.  139,  83  Pac.  62,  on  right  to  assess  paid  up  stock. 
Power  of   corporation    to   discount   its   securities. 

Cited  in  Rolapp  v.  Ogden  &  N.  W.  R.  Co.  37  Utah,  558,  110  Pac.  364.  holding 
that  under  constitution  corporation  cannot  issue  bonds  as  bonus  to  subscribers 
to  stock. 

Distinguished   in  McKee   v.   Title  Ins.   &   T.   Co.   159   Cal.   218,   113   Pac.   140, 
holding    that    corporation    which    is    going   concern    may    discount    its    notes    or 
bonds. 
Ground  for  nonsuit. 

Cited  in  Re  Arnold,  147  Cal.  586,  82  Pac.  252,  holding  in  will  contest,  con- 
testant entitled  to  submission  of  case  to  jury  if  there  is  any  substantial  evi- 
dence in  favor  of  contestants  tending  to  prove  facts  necessary  to  make  out  case. 

56  L.  R.  A.  733,  SCHAEZLEIN  v.  CABANISS,  135  Cal.  466,  87  Am.  St.  Rep.  122. 

67  Pac.  755. 
Delegation  of  power  of  government. 

Cited  in  United  States  v.  Moody,   164   Fed.  274,  upholding  law  giving  secre- 
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tary  of  war  authority  to  regulate  navigation  of  waters  in  canal  built  by  govern- 
ment. 

Cited  in  footnote  to  Harmon  v.  State,  58  L.R.A.  618,  which  holds  void,  act 
making  various  district  examiners  exclusive  judges  as  to  competency  of  appli- 
cants for  licenses  as  steam  engineers. 

56  L.  R.  A.  736,  HAVENS  v.  STILES,  8  Idaho,  230,  101  Am.  St.  Rep.   195,  67 

Pac.  919. 
Judicial  acts  on  Sunday. 

Cited  in  State  v.  Gilbert,  8  Idaho,  349,  69  Pac.  62,  1  Ann.  Cas.  280,  holding 
summoning  of  jurors  on  a  special  venire  on  Sunday  a  ministerial  act. 

Cited  in  footnote  to  Pepin  v.  Societe  St.  Jean  Baptiste,  60  L.R.A.  626,  which 
authorizes  hearing  and  determination  on  Sunday  of  charges  against  member  of 
benefit  society  resulting  in  expulsion. 

56  L.  R.  A.  739,  DEMPSTER  MILL  MFG.  CO.  v.  BUNDY,  64  Kan.  444,  67  Pac. 

816. 
Validity    of    agreements    between    husband    and    wife. 

Cited  in  Savage  v.  Modern  Woodmen,  84  Kan.  69,  33  L.R.A.(N.S.)  777,  113 
Pac.  802,  holding  that  wife's  claim  on  beneficiary  cannot  be  defeated  where  she 
paid  part  of  premiums  out  of  her  own  earnings  upon  promise  by  husband  that  if 
she  did  he  would  not  change  beneficiary. 

56  L.  R.  A.  741,  WESTERN  U.  TELEG.  CO.  v.  WAXELBAUM,  113  Ga.  1017,  39 

S.  E.  443. 
Right  of  action   for  negligent   transmission   of  telegram. 

Cited  in  note  (30  L.R.A.(N.S.)  1118,  1129)  on  right  of  addressee  of  telegram  to 
sue  for  delay  in  delivery. 

Explained  and  limited  in  Brooke  v.  Western  U.  Teleg.  Co.  119  Ga.  695,  46  S.  E. 
826,    holding   receiver   must   look   to   sender   and   not  to   company   for   error   in 
transmission. 
Effect  of  stipulations  on  blank  of  connecting  telegraph  company. 

Cited  in  Young  v.  Western  U.  Teleg.  Co.  65  S.  C.  104,  43  S.  E.  448,  holding 
stipulations  binding  on  sender  when  telegram  is  accepted  for  transmission. 
Reasonableness  of  time  stipulation  in  contract  with  telegraph  company. 

Cited  in  Postal  Teleg.-Cable  Co.  v.  Moss  &  Co.  5  Ga.  App.  507,  63  S.  E.  590; 
Broom  v.  Western  U.  Teleg.  Co.  71  S.  C.  509,  51  S.  E.  259,  4  Ann.  Cas.  611; 
Western  U.  Teleg.  Co.  T.  Greer,  115  Tenn.  372,  1  L.R.A.  (N.S.)  527,  89  S.  W. 
327, — holding  reasonable  and  valid  provision  for  release  of  liability  for  negli- 
gent transmission  of  message  where  claim  is  not  filed  within  sixty  days. 
Burden  of  proving  damages  in  action  on  contract. 

Cited  in  Milledgeville  Water  Co.  v.  Fowler,  129  Ga.  114,  58  S.  E.  643,  holding 
burden  on  plaintiff  and  to  recover  substantial  compensatory  damages  there  must 
be  evidence  of  actual  damage  and  amount  thereof. 

56  L.  R.  A.  748,  ALSEVER  v.  MINNEAPOLIS  &  ST.  L.  R.  CO.  115  Iowa,  338, 

88  N.  W.  841. 
Statements  admissible  as  res  gestae. 

Cited  in  Stephenson  v.  Sheffield  Brick  &  Tile  Co.  151  Iowa,  383,  130  N.  W. 
586,  holding  that  statements  of  injured  employee  made  immediately  after  acci- 
dent and  concerning  same  are  admissible  as  part  of  res  gestae;  Douda  v.  Chicago, 
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R.  1.  &  P.  R.  Co.  141  Iowa.  86,  119  X.  W.  272,  holding  admissible  a  declaration  of 
hostler  in  charge  of  engine  made  immediately  after  moving  engine  upon  another 
employe  and  while  latter  was  lying  on  ground  in  response  to  latter's  inquiry  as 
to  what  hostler  had  been  doing;  Kern  v.  Des  Moines  City  R.  Co.  141  Iowa,  627, 
118  X.  W.  451,  holding  declarations  by  motorman  immediately  after  car  struck 
deceased,  as  to  how  accident  occurred,  admissible;  State  v.  Lewis,  139  Iowa,  406, 
116  X.  W.  606,  holding  where  there  has  been  a  quarrel  heard  by  witness  followed 
by  sound  of  blow  and  immediately  thereafter  witness  sees  one  party  run  away 
and  another  stagger  away,  statement  to  witness  by  latter  that  former  struck  him 
was  admissible;  State  v.  Rutledge,  135  Iowa,  587,  113  X.  W.  461,  holding  ad- 
missible statement  to  officer  by  an  accused,  who  gave  himself  up  two 
or  three  minutes  after  an  affray,  that  he  cut  deceased  to  avoid  being 
cut  himself;  Meier  v.  Way,  J.  L.  &  Co.  130  Iowa,  305,  125  .  Am.  St. 
Rep  254,  111  X.  W.  420,  holding  admissible  a  statement  by  super- 
intendent of  elevator,  who  had  sent  boy  into  bin  of  grain  where  he  was 
smothered,  made  to  relatives  of  boy  on  their  appearance  at  place  of  accident  a 
few  moments  thereafter,  that  he  had  sent  boy  there;  Clark  v.  Van  Vleck,  135 
Iowa,  198,  112  X.  W.  648,  holding  inadmissible,  in  action  for  personal  injury  to 
child,  statement  by  driver  of  automobile  after  striking  boy,  and  about  time  boy 
was  being  carried  by  father  into  house,  as  to  how  accident  occurred,  the  driver 
having  come  a  distance  of  60  feet  after  striking  boy  after  a  conversation  with 
police  officer;  Christopherson  v.  Chicago,  M.  &  St.  P.  R.  Co.  135  Iowa.  417.  124 
Am.  St.  Rep.  284,  109  X.  W.  1077,  holding  statement  by  injured  person  as  to 
how  accident  occurred,  made  to  attending  physician,  immediately  after  regaining 
consciousness,  admissible;  Rothrock  v.  Cedar  Rapids,  128  Iowa.  255,  103  N.  W. 
475,  holding  admissible,  as  explanatory  of  person's  then  condition  declaration  by 
deceased  made  within  half  hour  after  receiving  injury  from  which  she  was  suf- 
fering at  time  of  declaration;  Anderson  v.  Great  Xorthern  R.  Co.  15  Idaho.  531, 
99  Pac.  91,  holding  admissible  statement  by  engineer  of  train  two  or  three  min- 
utes after  train  had  struck  child  and  he  had  come  a  distance  of  over  three  hun- 
dred feet  after  stopping  train;  Sutcliffe  v.  Iowa  State  Traveling  Men's  Asso.  119 
Iowa,  222,  97  Am.  St.  Rep.  298,  93  X.  W.  90,  holding,  in  action  on  insurance 
policy,  statements  by  deceased's  wife,  deceased  and  his  mother  immediately 
after  he  had  shot  himself,  as  to  who  had  shot  him,  admissible;  Dunn  v.  Chicago, 
R.  I.  &  P.  R.  Co.  130  Iowa,  596,  6  L.R.A. (X.S.)  459,  107  X.  W.  616,  8  Ann.  Cas. 
226  (dissenting  opinion),  on  statement  of  injured  person  as  constituting  part  of 
res  gestae. 
Act  within  scope  of  employment. 

Cited  in  Euting  v.  Chicago  &  X.  W.  R.  Co.  116  Wis.  18,  60  L.R.A.  160,  96 
Am.  St.  Rep.  936,  92  X.  W.  358,  holding  it  was  within  scope  of  employment 
where  fireman  of  train  placed  torpedo  on  track  resulting  in  injury  to  bystander: 
Everingham  v.  Chicago,  B.  &  Q.  R.  Co.  148  Iowa,  665,  127  X.  W.  1009,  Ann.  Cas. 
1912C,  848,  holding  that  master  is  not  liable  for  assault  made  by  one  servant 
upon  another,  where  same  was  not  done  in  prosecution  of  master's  business: 
Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  214,  30  L.R.A. (X.S.)  632,  127 
X.  W.  926,  holding  that  master  is  liable  for  tort  of  servant  committed  in  scope 
of  his  authority  with  view  to  further  master's  business. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  James,  63  L.R.A.  257,  which  holds 
master  liable  for  act  of  night  watchman  in  shooting  trespasser  while  running 
away  after  having  escaped  from  him  while  taking  to  town  calaboose;  McXamara 
v.  St.  Louis  Transit  Co.  66  L.R.A.  486,  which  holds  exemplary  damages  against 
street  car  company  justified  by  conductor's  intentional  and  unjustified  kicking  of 
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boy  attempting  to  board  car;  Evors  v.  Krouse,  66  L.R.A.  593,  which  holds  serv- 
ant alone  responsible  for  act  by  him  while  engaged  in  master's  work  but  en- 
tirely disconnected  therefrom;  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A.  895,  which 
sustains  master's  liability  for  injuries  caused  by  brakemau  wantonly  and 
wilfully  kicking  trespasser  from  moving  car;  Bowen  v.  Illinois  Central  R.  Co. 
70  L.R.A.  915,  which  holds  railroad  company  not  liable  for  wanton  act  of  sta- 
tion agent  in  killing  a  person  who  had  come  to  station  to  inquire  about  de- 
murrage on  car  of  coal  and  whom  agent  shot  as  he  was  about  to  sign  receipt  for 
a  package. 

Cited  in  note  (13  L.R.A. (N.S.)  1194)  on  liability  of  master  for  injury  from 
sportive  manner  in  which  servant  performs  duty. 

Disapproved    in    Galveston,    H.   &   S.   A.    R.    Co.   v.    Currie,    100   Tex.    148,  10 
L.R.A.(N.S.)    394,  96  S.  W.   1073,  holding  it  was  without  scope  of  employment 
where  engine  dispatcher  in  turning  compressed  air  on  engine  wiper,  did  so  as  a 
practical  joke. 
Liability  of  inHster  for  act   of  servant  in  charge  of  dangerous  appliance. 

Cited  in  footnote  to  Palmisario  v.  Now  Orleans  City  R.  Co.  58  L.R.A.  405,  which 
holds  motorman's  act  in  lecturing  one  of  number  of  boys  persisting  in  hanging 
to  rear  end  of  car,  and  then  turning  him  loose  without  precautions  not  such 
negligence  as  to  render  employer  liable  for  boy's  running  into  other  car. 

Cited  in  note  (10  L.R.A.(N.S.)  394,  402)  on  liability  for  injury  by  servant  to 
third  person  in  use  of  dangerous  agency. 

—  Kiife  i  iic. 

Cited  in  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  450,  70  L.R.A.  632,  38 
So.  230,  3  Ann.  Cas.  5!)4,  holding  railroad  liable  for  injury  received  by  contact 
with  railroad  tricycle  operated  by  servant  in  performance  of  duty;  Lewis  v. 
Mammouth  Min.  Co.  33  Utah,  279,  15  L.R.A. (N.S.)  443,  93  Pac.  732,  holding 
master  liable  for  injury  caused  by  operation  of  donkey  engine  by  inexperienced 
servant,  not  engaged  to  run  it.  who  for  own  purposes  had  exchanged  work  with 
regular  engineer. 

Cited  in  footnote  to  Etung  v.  Chicago  &  N.  W.  R.  Co.  60  L.R.A.  158,  which 
holds  railroad  company  liable  for  engineer's  act  in  moving  engine  over  signal 
torpedo  for  his  own  amusement  to  injury  of  bystander. 

—  Blowing  wlii.stle. 

Cited  in  Stewart  v.  Cary  Lumber  Co.  146  N.  C.  59,  59  S.  E.  545,  on  liability  of 
railroad  for  actual  damage  for  unnecessary  blowing  of  whistle  by  engineer. 

Cited  in   note    (133   Am.   St.   Rep.   870)    on   liability   of   railroad   company   for 
injuries  due  to  frightening  of  animals  by  emission  of  steam. 
Negligence  in   emission  of  loud  noises. 

Cited  in  House  v.  Cramer.  134  Iowa,  377,  10  L.R.A.  (N.S.)  65(5,  112  N.  W.  3,  13 
Ann.  Cas.  461,  holding  driver  of  automobile  not  negligent  in  allowing  explosions 
from  engine  unless  by  ordinary  diligence  he  might  have  stopped  them  after  notice 
of  fright  of  another's  team. 

56  L.  R.  A.  752,  LORENZ  v.  BURLINGTON,  C.  R.  &  N.  R.  CO.  115  Iowa,  377,  88 

N.  W.  835. 
Contributory    negligence   as    fact    question. 

Cited  in  Buehner  v.  Creamery  Package  Mfg.  Co.  124  Iowa,  451,  104  Am.  St. 
Rep.  354,  100  N.  W.  345,  holding  it  for  jury  whether  servant  was  negligent  in 
not  avoiding  danger  of  getting  hand  caught  in  tongue  and  groover  machine  where 
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danger   would  have  been  apparent   had   he   not   been   distracted  by   surrounding 

conditions. 

Crossing  tracks. 

Cited  in  Case  v.  Chicago  G.  W.  R.  Co.  147  Iowa,  751,  126  N.  W.  1037,  holding 
that  traveler  is  not,  as  matter  of  law,  required  to  stop  his  team  before  crossing 
railroad  track;  O'Keefe  v.  St.  Louis  &  S.  F.  R.  Co.  108  Mo.  App.  184,  83  S. 
W.  308,  holding  pedestrian  not  guilty  of  contributory  negligence  as  matter  of 
law  in  going  across  railroad  crossing  in  city  where  the  gates  are  up  and  there  is 
no  anticipation  that  gates  on  other  side  will  be  lowered  as  no  train  is  in  sight  and 
no  bell  was  rung;  Grant  v.  Oregon  R.  &  Xav.  Co.  54  Wash.  684,  25  L.R.A.(N.S.) 
928,  103  Pac.  1126;  Wheeler  v.  Oregon  R.  &  Xav.  Co.  16  Idaho,  397,  102  Pac. 
347, — holding  it  for  jury  whether  woman  was  guilty  of  contributory  negligence 
in  stepping  onto  track  on  which  a  freight  train  was  being  backed,  in  order  to 
escape  danger  from  fractious  team;  Selensky  v.  Chicago  G.  W.  R.  Co.  320  Iowa, 
118,  94  N.  W.  272,  holding,  on  a  conflict  of  testimony  as  to  whether  plaintiff  did 
stop  and  listen  for  approaching  train,  the  view  being  obstructed  by  weeds  near 
crossing,  contributory  negligence  for  jury;  Campbell  v.  Chicago  G.  W.  R.  Co.  108 
Minn.  107,  28  L.R.A.(N.S.)  348,  133  Am.  St.  Rep.  417,  121  N.  W.  429,  sustaining 
verdict  for  plaintiff  who  was  jerked  into  train  by  fright  of  team  which  he  tried  to 
rescue  when  nearing  dangerous  crossing  though  he  was  not  shown  to  have  looked 
and  listened. 

Cited  in  footnotes  to  Keenan  v.  Union  Traction  Co.  58  L.R.A.  217,  which  holds 
failure  to  look  for  train  within  35  feet  of  track,  negligence;  Colorado  &  South- 
ern R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  holds  failure  to  look  and  listen  before 
crossing  track  not  excused  by  existence  of  building  adjoining  highway  which 
would  obstruct  view  of  tracks  and  by  noise  created  therein  which  would  pre- 
vent hearing  approaching  train. 

56  L.  R.  A.  754,  RE  KELLY,  85  Minn.  247,  89  Am.  St.  Rep.  545,  88  N.  W.  739. 
Revocation   of  wills. 

Cited  in  Donaldson  v.  Hall,  106  Minn.  507,  20  L.R.A.(N.S.)  1076,  130  Am.  St. 
Rep.  621,  119  N.  W.  219,  16  Ann.  Cas.  541,  holding  a  settlement  of  property 
rights  preparatory  to  divorce  revoked  a  will  of  the  husband  theretofore  executed. 
By  subsequent  marriage. 

Cited  in  Hastings  v.  Day,  151  Iowa,  44,  34  L.R.A.(X.S.)  1025:  130  N.  W. 
134,  Ann.  Cas.  1913A,  214,  holding  that  woman's  will  is  not  revoked  by  mar- 
riage, although  statute  provides  that  under  certain  conditions  husband  shall  in- 
herit certain  part  of  wife's  estate. 

Cited  in  footnote  to  Re  Teopfer,  67  L.R.A.  315,  which  holds  antenuptial  will 
revoked  by  testator's  marriage. 

Distinguished  in  Re  Petridge,  47  Wash.  83,  91  Pac.  634,  holding  the  will  of  a 
feme  sole  is  revoked  by  her  marriage  if  her  husband  survives  her. 

56  L.  R.  A.  757,  STATE  EX  REL.  SCHEFFER  v.  JUSTUS,  85  Minn.  279,  89  Am. 

St.  Rep.  550,  88  X.  W.  759. 
Validity  of  "anti-Mack  listing"  act. 

Cited  in  Joyce  v.  Great  Northern  R.  Co.  100  Minn.  232,  8  L.R.A.(N.S.)  760, 
110  N.  W.  975,  holding  a  statute  declaring  it  unlawful  for  two  or  more  em- 
ployers to  combine  for  the  purpose  of  preventing  a  person  from  procuring  em- 
ployment was  valid. 
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<  oust  i  i  ii  i  ion.-i  I  i  i  >    of  clasw   legislation. 

Cited  in  Opinion  to  the  Governor,  24  R.  I.  607,  61  L.R.A.  614,  54  Atl.  602, 
on  the  necessity  that  a  law  apply  equally  to  all  of  the  class  affected  by  it; 
State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  98,  126  N.  W.  527,  holding 
that  state  forbidding  discrimination  in  sale  of  kerosene  oil  was  constitutional. 
Titles  of  legislative  acts. 

Cited  in  State  v.  Boehm,  92  Minn.  377,  100  X.  W.  95,  holding  the  title  of  an 
act  entitled  "an  act  to  declare  certain  weeds  common  nuisances  and  to  provide 
for  their  destruction"  sufficiently  expressed  the  subject-matter  of  the  act. 
Effect   ft'iven   to  statute   or  ordinance  partially   invalid. 

Cited  in  State  v.  Stone,  96  Minn.  484,  105  N.  W.  187,  on  right  to  give  effect 
to  the  valid  part  of  an  ordinance  although  part  thereof  is  invalid. 

56  L.  R.  A.  759,  WILLIAMS  v.  PARKS,  63  Neb.  747,  89  N.  W.  395. 
Sufficiency  of  notice  of  dishonor. 

Cited  in  footnotes  to  Oakley  v.  Carr,  60  L.R.A.  431,  which  holds  notice  of  dis- 
honor sufficient,  if  sent  to  last  indorser,  who  is  agent  for  collection  only,  by  first 
mail  of  day  following  dishonor;  Aebi  v.  Bank  of  Evansville,  68  L.R.A.  964,  which 
holds  that  bank  accepting  check  on  deposit  with  depositor's  indorsement  dis- 
charges indorser  from  liability  by  failing  to  notify  him  of  nonpayment  for  nearly 
a  month  though  bank  waited  in  hope  that  check  sent  by  mail  would  reach 
destination. 

65  L.  R.  A.  762,  LINCOLN  v.  JANESCH,  63  Neb.  707,  93  Am.  St.  Rep.  478,  89 

N.  W.  280. 
Power   to  require  lot   owner  to  repair   -walks   or-  remove   snow. 

Cited  in  State  v.  McCrillis,  28  R.  I.  172,  9  L.R.A.  (N.S.)   638,  66  Atl.  301,  13 
Ann.  (,'as.  701,  upholding  validity  of  ordinance  requiring  owners  or  occupants  of 
property  to  remove  snow  and  ice  from  sidewalks. 
Duty    to  clean   or   repair   sidewalk. 

Cited  in  McAuliffe  v.  Noyce,  86  Neb.  666,  126  N.  W.  82,  holding  it  duty  of  city  to 
keep  its  sidewalks  in  repair  and  in  safe  condition  for  public  use  of  which  duty 
it  was  not  discharged  by  an  abortive  notice  to  lot  owner  to  do  so. 

Cited  in  notes  (3  L.R.A. (N.S.)  85)  on  lot  owner's  liability  to  person  injured  by 
reason  of  nonperformance  of  statutory  duty  to  repair  walk;  (12  L.R.A.(N.S.) 
950)  on  right  of  municipality  to  indemnity  from  owner  or  occupant  of  abutting 
property  for  damages  recovered  for  defect  in  street;  (115  Am.  St.  Rep.  995,  996) 
on  liability  of  property  owners  to  persons  injured  by  nonrepair  of  streets. 

56  L.  R.  A.  765,  FIRST  NAT.  BANK  v.  HAZELS,  63  Neb.  844,  89  N.  W.  378. 
Nature  of  cemetery  property. 

Cited  in  Brown  v.  Maplewood  Cemetery  Asso.  85  Minn.  511,  89  N.  W.  872, 
sustaining  the  public  nature  of  a  corporation  without  stock  organized  to  estab- 
lish a  cemetery. 

56  L.  R.  A.  766,  WILLIAMS  v.  DONOUGH,  65  Ohio  St.  499,  63  N.  E.  84. 
Constitutionality    under  equal   protection   clause. 

Cited  in  Baldwin  Forging  &  Tool  Co.  v.  Griffith,  5  Ohio  N.  P.  N.  S.  571,  18  Ohio 
S.  &  C.  P.  Dec.  265,  holding  unconstitutional  act  limiting  number  of  convicts 
which  may  be  employed  in  any  one  occupation. 
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Status    of   benefit    societies. 

Cited  in  Gilligan  v.  Royal  Arcanum  (Supreme  Council)  5  Ohio  C.  C.  X.  S.  472, 
26  Ohio  C.  C.  43,  holding  fraternal  benefit  society  not  governed  by  insurance  laws. 

56  L.  R.  A.  769.  LOUISVILLE  &  X.  R.  CO.  v.  KLVMAX,  108  Tenn.  304.  91  Am. 

St.  Rep.  755,  67  S.  W.  472. 
Kffeet   of  refusal   of  ticket   on  wrong'  g'roiiml.  . 

Cited  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  Evans,  169  Ind.  428,  14  L.R.A.  (X.S.) 
376,  82  X.  E.  773,  holding  carrier  not  estopped  from  claiming  forfeiture  of  non- 
transferable  ticket  for  breach  of  condition  therein  because  conductor  in  refusing 
it  erroneously  claimed  it  had  expired. 

56  L.  R.  A.  772,  CALLIHAX  v.  WASHTXGTOX  WATER  POWER  CO.  27  Wa«h. 

154,  91  Am.  St.  Rep.  829,  67  Pac.  697. 
\H  in  isxiltili  f  >    of  employee's   statements   against   employer. 

Cited  in  Shepard  v.  Minneapolis  Threshing  Mach.  Co.  50  Wash.  245,  18  L.R.A. 
(X.S.)  240,  97  Pac.  57,  holding  in  action  by  employe  against  employer  for  salary 
and  expenses  for  European  trip,  detailed  statement  of  trip,  prepared  by  employee 
on  return  reviewed  by  parties  and  accepted  by  employer  showing  necessity  for 
certain  expenditures,  admissible  as  part  of  res  gestae;  St.  Louis  &  S.  F.  R.  Co. 
v.  Sutton,  169  Ala.  409,  55  So.  989,  Ann.  Cas.  1912B,  366,  holding  that  dispatch- 
er's train  sheet  is  admissible  in  evidence  when  offered  against  party  who  kept 
sheet  without  calling  for  dispatcher  to  authenticate  sheet. 

Cited  in  note  (18  L.R.A. (X.S. )  233)  on  admissibility  of  reports  by  agent  or 
employee  to  employer,  to  prove  fact  in  issue. 

Distinguished  in  Conner  v.  Seattle  R.   &   S.  R.  Co.   56  Wash.   312,  25  L.R.A. 
(X.S.)    931,   134   Am.   St.   Rep.    1110,   105    Pac.    634,   holding   written    report    of 
accident  by  conductor  of  street  car  inadmissible  in  action  against  employer. 
\  il  m  issi  hi  I  i  I  >    of   written    memorandum. 

Cited  in  Graham  v.  Dillon,  144  Iowa,  84,  121  X.  W.  47,  holding  that  where 
witness  testifies  that  memorandum  was  correct  when  he  made  it,  both  his  tes- 
timony and  book  are  competent,  although  witness  has  no  independent  recol- 
lection of  fact;  Gibson  v.  Seney,  138  Iowa,  389,  116  X.  W.  325.  holding  written 
memorandum  made  by  merchant,  a  disinterested  witness  at  time  sale  was  made, 
in  regular  course  of  business,  for  purpose  of  making  up  books  and  intended  to 
be  accurate,  admissible  as  to  date  of  transaction  between  other  parties;  Strand 
v.  Great  Northern  R.  Co.  101  Minn.  91,  111  X.  W.  958,  holding  inspector's  report 
purporting  to  be  on  a  single  sheet  inadmissible  where  inspector  had  stated  he 
made  it  in  a  book. 

Cited  in  footnote  to  Manchester  Assur.  Co.  v.  Oregon  R.  &  X.  Co.  69  L.R.A. 
475,  which  holds  that  no  objection  will  lie  to  use  as  evidence  of  a  memorandum 
book  which  has  previously  been  introduced  in  evidence  without  objection. 

56  L.  R.  A.  778,  OPIE  v.  PACIFIC  INVEST.  CO.  26  Wash.  505,  67  Pac.  231. 

Cited  in  Abbott  v.  Thome,  34  Wash.  693,  65  L.R.A.  827,  101  Am.  St.  Rep. 
1021,  76  Pac.  302.  as  containing  allegations  on  which  action  for  malicious  prose- 
cution was  founded. 

56  L.  R.  A.  784,  MOXTELEOXE  v.  ROYAL  INS.  CO.  47  La.  Ann.  1503,   18  So. 

472. 

Cited  in  Hinnricks  v.  Monteleone,  51  La.  Ann.  898,  25  So.  546,  as  having  been 
made  part  of  statement  of  case  to  show  fact  of  collection  on  insurance  policy. 
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Conditions   precedent   to   salt   on   policy. 

Cited  in  Melancon  v.  Phoenix  Ins.  Co.  116  La.  333,  40  So.  718.  holding  insured 
entitled  to  trial  on  merits  where  in  preliminary  negotiations  insurer  denied  all 
liability  for  loss  but  its  adjuster  had  admitted  total  loss  as  to  buildings  partial 
loss  as  to  certain   fixtures  and  gave  notice  of  cancelation. 
Liability   of   insurer    for  cost  of   repairs. 

Cited  in  Henderson  v.  Crescent  Ins.  Co.   48  La.  Ann.  1178,  35  L.R.A.  387,  20 
So.  658,  holding  insured  can  recover  for  repairs,  irrespective  to  amount  of  in- 
surance, where  insurer,  under  policy  elects  to  repair  and  fails  to  do,  whereupon 
insured    makes    them. 
Effect  of  hnildiiiR'  laws   enloineiiigr  coat. 

Cited  in  He  wins  v.  London  Assur.  Corp.  184  Mass.  182,  68  N.  E.  62,  holding 
building  laws  prohibiting  repair  of  building  partially  destroyed  will  not  defeat 
right  to  recover  increased  cost  of  repairing  in  absence  of  contrary  provision  in 
policy;  Providence  Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va.  379,  38 
S.  E.  679,  on  right  to  recover  cost  of  rebuilding  where  partially  destroyed  struc- 
ture is  ordered  torn  down  by  public  authority. 

Cited   in    footnote   to   Pennsylvania   Co.    v.   Philadelphia    Contributionship,    57 
L.R.A.  olO,  which  holds  recovery  not  limited  to  cost  of  replacing  structure  burned, 
where  statute  requires  more  expensive  structure  as  condition  of  rebuilding. 
Whut  constitutes  total    loss. 

Cited  in  Thuringia  Ins.  Co.  v.  Malott,  111  Ky.  923,  55  L.R.A.  278,  64  S.  W. 
991,  holding  proper  an  instruction  that  total  loss  was  such  injury  or  damage 
to  building  as  to  destroy  its  identity  or  specific  character  as  such,  or  such  in- 
jury to  all  parts  and  materials  of  building  as  to  render  same  unsafe  or  without 
value  as  same  remained  after  fire  for  purpose  of  substantial  reconstruction  of 
building. 

Cited  in  note  (59  Am.  St.  Rep.  814)  on  as  when  property  is  ''wholly  destroyed" 
or  a  ''total  loss"  within  meaning  of  insurance  policy. 
RefusHl   of   permit   to  repair. 

Cited  in  New  Orleans  Real  Estate  Mortg.  &  Securities  Co.  v.  Teutonia  Ins.  Co. 
128  La.  49.  54  (So.  466,  holding  that  where  building  covered  by  policy  cannot  be 
rebuilt  because  of  city  authorities  refusing  permit,  loss  is  total;  Lark  in  v. 
Glens  Falls  Ins.  Co.  80  Minn.  531,  81  Am.  St.  Rep.  286,  83  N.  W.  409,  holding 
loss  total  where  necessary  repairs  are  lawfully  forbidden  by  building  inspector. 
Party  wall*  covered  by  policy. 

Cited  in  Nelson  v.  Continental  Ins.  Co.  31  L.R.A.  (N.S.)  602,  105  C.  C.  A.  215, 
182  Fed.  788,  holding  that  easement  of  support  which  owner  of  one  half  of  party 
wall  has  in  other  half  is  covered  by  policy  covering  building  supported  by  such 
wall. 

Cited  iu  note  (20  L.R.A. (N.S.)  226)  on  liability  of  insurer  for  value  of  party 
wall. 

56  L.  R.  A.  795,  COMPAGNIE  FRAXCAISE  DE  NAVIGATION  A  VAPEUR  v. 
STATE  BD.  OF  HEALTH,  51  La.  Ann.  645,  72  Am.  St.  Rep.  458,  25  So.  591. 
PerHOiial     liability    of    member*    of    bonrd    of    health     in    performance    of 
dnty. 

Cited  in  Kirk  v.  Board  of  Health  (Kirk  v.  VVyman)  83  S.  C.  383,  23  L.R.A. 
(N.S.)  1193.  65  S.  E.  387,  holding  them  not  liable  in  absence  of  bad  faith,  for 
sending  to  city  posthouse  woman  infected  with  dangerous  disease. 

Cited  in  note   (5  L.R.A.(N.S.)   636)  on  personal  liability  of  health  authorities. 
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.Sufficiency  of  title  of  statute. 

Cited  in  note  (79  Am.  St.  Rep.  463)  as  to  when  title  of  statute  embraces  only 
one  subject  and  what  may  be  included  thereunder. 

56  L.  R.  A.  804..  WEST  VIRGINIA  TRANSP.  CO.  v.  STANDARD  OIL  CO.  50 

W.  Va.  613,  88  Am.  St.  Rep.  895,  40  S.  E.  591. 
Liability  of  corporation  to   indictment. 

Cited  in  United  States  v.  Mac-Andrews  &  F.  Co.  149  Fed.  835,  holding  it  may  bo 
indicted  for  conspiracy  in  violation  of  anti-trust  act;  Standard  Oil  Co.  v.  State, 
117  Tenn.  664,  10  L.R.A.(N.S.)  1028,  100  S.  W.  705,  holding  corporation  could  not 
under  statute,  be  indicted  for  conspiracy  to  restrict  competition;  Cohen  v. 
United  States,  85  C.  C.  A.  113,  157  Fed.  654,  on  right  to  indict  corporation  for 
conspiracy. 
Validity  of  acts  tending  to  destroy  competition. 

Cited  in  State  v.  Faudre,  54  W.  Va.  130,  63  L.R.A.  881,  102  Am.  St.  Rep. 
927,  40  S.  E.  269,  1  Ann.  Cas.  104,  on  right  of  state  to  grant  unlimited  rights 
of  ferriage  across  interstate  waters. 

Distinguished  in  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  77,  71  S.  W. 
691,  as  inapplicable,  in  action  to  recover  price  of  liquor  sold,  where  there  was 
agreement  among  dealers  at  wholesale  not  to  sell  to  anyone  indebted  to  any 
member  of  association  the  statute  declaring  such  agreement  void  and  absolving 
from  liability  one  indebted  to  member  of  such  association. 
Acts  amounting-  to  unfair  competition. 

Cited  in  Standard  Oil  Co.  v.  Doyle,  118  Ky.  668,  111  Am.  St.  Rep.  331,  82 
S.  W.  271,  holding  unlawful  interference  with  plaintiff's  business  in  obstructing, 
harassing  and  annoying  plaintiff's  servants  and  employees,  by  wilfully  enticing 
plaintiff's  servants  to  quit  his  employment,  by  threatening  customers  to  shut 
them  up  in  their  business  by  continuing  dealing  with  plaintiff  and  similar  acts; 
Spaulding  v.  Evenson,  149  Fed.  924,  holding  it  unfair  competition  to  follow 
agents  of  an  association  of  peddler  and  endeavoring  at  same  time  he  was  talk- 
ing to  customer  to  prevent  such  sale  and  induce  sale  of  own  goods,  such  conduct 
being  intended  to  destroy  peddler's  business. 

Cited  in  footnote  to  Martell  v.  White,  64  L.R.A.  260,  which  sustains  right  of 
action  by  quarry  owner  against  members  of  voluntary  association  to  which  he 
does  not  belong  for  enforcement  of  by-law  imposing  fine  on  members  dealing  with 
nonmembers. 

Cited   in   note    (22   L.R.A.(N.S.)    1224)    on   liability   in   absence  of  element   of 
conspiracy,  for  driving  away  another's  customers. 
H  in  hi   of  action  for  unlawful  interference  with  performance  of  contract. 

Cited  in  Chesapeake  &  O.  Coal  Agency  Co.  v.  Fire  Creek  Coal  &  Coke  Co. 
119  Fed.  947,  holding  agent  of  coal  companies  who  has  special  interest  in 
furnishing  of  coal  has  right  of  action  against  third  person  for  preventing  de- 
livery of  such  coal  by  means  of  intimidating  strike. 

Cited  in  footnote  to  Raymond  v.  Yarrington,  62  L.R.A.  962,  which  holds  per- 
son responsible  for  another's  engaging  in  business  in  breach  of  contract  not  to 
do  so  liable  for  resulting  damages. 

Cited  in  notes  (16  L.R.A. (N.S.)  748)  on  right  of  action  for  inducing  breach  of 
contract;    (97  Am.  St.  Rep.  924,  925,  926)   on  action  for  inducing  one  to  break 
his   contract, 
itiulif    of  action   for   enticement   of   servant. 

Cited  in  Thacker  Coal  &  Coke  Co.  v.  Burke,  59  W.  Va.  254,  5  L.R.A.(N.S.) 
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1101,  53  S.  E.  161,  8  Ann.  Gas.  885.  holding  employer  has  right  of  action  where 
servants  have  been  maliciously  enticed  away;  Hitclnnan  Coal  &  Coke  Co.  v. 
Mitchell,  172  P'ed.  967,  holding  right  to  injunction  exists  in  favor  of  operator  ot 
mine  against  labor  union  and  its  oflicors  for  conspiring  to  induce  or  entice  its 
laborers  away,  they  being  bound  by  contract  to  perform  service. 

Cited  in  footnote  to  Employing  Printer's  Club  v.  DeBlosser  Co.  69  L.R.A.  90, 
which  holds  actionable  a  combination  to  injure  person  in  his  trade  in  inducing 
employee  to  break  contract  or  to  decline  to  continue  longer  in  his  employment. 
Enlargement   of   pleading?   by   bill    of   particulars. 

Cited  in  Bannister  v.  Victoria  Coal  &  Coke  Co.  63  W.  Va.  506,  61  S.  E.  338, 
holding  general  allegation   without   specification  that   defendant   did   not   permit 
plaintiff  to  go  on  with  work  in  performance  of  contract  could  not  be  enlarged. 
Rigfht  to  bill  of  particulars. 

Cited  in  Jacobs  v.  Williams.  67  W.  Va.  382,  67  S.  E.  1113,  holding  that  bill  of 
particulars  may  be  obtained  in  actions  ex  delicto,  when  it  appears  to  be  neces- 
sary. 
Time   to  apply    for. 

Cited  in  Federation  Window  Glass  Co.  v.  Cameron  Glass  Co.  58  W.  Va.  480,  52 
S.  E.  518,  holding  defendant  may  demand  it  before  trial. 
Effect   of  bad   faith   in   performance   of  act. 

Cited  in  Koblegard  v.  Hale,  60  W.  Va.  41,  114  Am.  St.  Rep.  868,  53  S.  E. 
793.  9  Ann.  Gas.  732,  on  effect  of  malice  and  spite  in  doing  act  which  party  had 
legal  right  to  do;  Barger  v.  Barringer.  151  N.  C.  442,  25  L.R.A.(N.S.)  837,  66 
S.  E.  439,  19  Ann.  Cas.  472  (dissenting  opinion),  on  right  of  action  for  the  ma- 
licious erection  of  fence  which  shuts  out  light  and  air. 

Cited  in  notes  (62  L.R.A.  710)  on  effect  of  bad  motive  to  make  actionable  what 
would  otherwise  not  be;    (33  L.R.A.  (N.S.)    1038)    on   lawfulness  of  boycott  for 
other  than  labor  union,  where  motive  is  malicious;    (103  Am.  St.  Rep.  502)   on 
effect  of  motive  of  boycott. 
Action    for   injury   without   loss. 

Cited  in  King  v.  Lamborn,  108  C.  C.  A.  123,  186  Fed.  28,  holding  that  misrepre- 
sntation  by  vendor  as  to  material  facts  by  which  purchase  is  induced  amounts 
to  fraud  which  vitiates  contract  even  though  purchaser  sustains   no   pecuniary 
loss. 

56  L.  R.  A.  812.  CITIZENS'  NAT.  BANK  v.  LUCAS,  26  Wash.  417,  90  Am.  St. 

Rep.  748,  67  Pac.  252. 
Followed  without  discussion  in  Citi/ens'  Nat.  Bank  v.  Sioyer,  26  Wash.   700, 

57  Pac.   1134. 

^Imitations   of   actions   on    judgments. 

Cited   in   Meek  v.  White,   26   Wash.   492,   67   Pac.   256;    Lilly-Brackett   Co.   v. 

Sonni-rnann,  50  Wash.  490,  97  Pac.  505;  Shepard  v.  Gove,  26  Wash.  455,  67  Pac. 

256,— holding   statute   applies   to    domestic   judgments   as    well   as    Federal    and 

areign  ones;   Peyton  v.  Peyton,  28  Wash.  301,  68  Pac.  757,  holding  wife  who 

for  longer  than  prescribed  time  knows  of  fraud  in  procuring  divorce  decree   is 

irml    from    opening   decree;    Cathcart   v.    Bryant,    28    Wash.    34,    68    Pac.    171, 

lolding   surety   on   replevin   bond    who   pays   judgment    cannot   maintain    action 

thereon  after  expiration  of  time  limited  for  bringing  actions  on  judgment  after 

itry  thereof. 

Cited  in  note  (133  Am.  St.  Rep.  74)  on  effect  of  statute  of  limitations  on  judg- 
tr!it~   and  executions   and   proceedings   for   their   enforcement. 
L.R.A.  Au.  Vol.  VI.— 23. 
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Distinguished  in  Tacoma  Xat.  Bank  v.  Sprague,  33  Wash.  289,  74  Pac.  393, 
holding  under  statute  providing  that  revival  may  be  had  of  judgment  remaining 
unsatisfied  at  end  of  five  years,  a  suit  for  revival  brought  before  expiration  of 
five  years  is  premature. 

56  L.  R.  A.  817,  ADOUE  v.  SPENCER,  62  N.  J.  Eq.  782,  90  Am.  St.  Rep.  484,  49 

ATL.  10. 
Kit:  his  under  Married  Women's  Acts. 

Cited  in  Turner  v.  Davenport,  63  N.  J.  Eq.  290,  49  Atl.  463,  holding  wife  has 
right  to  claim  as  separate  property  wages  earned  by  her  for  services  rendered  to 
firm  of  which  her  husband  was  copartner. 
Wife's    property    in    husband's    possession. 

Cited  in  Elmer  v.  Trenton  Trust  &  S.  D.  Co.  76  N.  J.  Eq.  453,  74  Atl.  668, 
holding  that  where  principal  of  wife's  separate  estate  comes  to  possession  of  her 
husband,  and  is  used  by  him,  presumption  is  against  gift;  Carter  v.  Becker, 
69  Kan.  529,  77  Pac.  264,  holding  presumption  is  husband  holds  in  trust  for 
wife's  benefit  in  absence  of  proof  of  intention  to  make  gift;  Small  v.  Pryor,  69 
N".  J.  Eq.  608,  61  Atl.  564,  holding  husband  must  account  to  estate  of  wife  if 
property,  in  his  name,  was  purchased  with  money  belonging  to  wife's  separate 
estate  and  no  gift  is  established. 
—  Resulting?  trnst  for  tvife. 

Cited  in  Mayer  v.  Kane,  69  N".  J.  Eq.  738,  61  Atl.  374,  holding  wife  entitled 
to  resulting  trust  as  against  creditors  of  husband  to  extent  of  contribution  from 
separate  estate  to  acquire  property;  Knickerbocker  Trust  Co.  v.  Carhart.  71 
X.  J.  Eq.  502,  64  Atl.  756,  holding  contribution  by  wife  of  excess  of  amount  of 
proceeds  on  tontine'  insurance  policy  on  husband's  life  to  improvement  of  prop- 
erty in  wrhich  he  held  life  estate,  without  intention  to  make  gift  created  debt. 
Admissibility  of  transactions  vrith  decedent. 

Cited  in  Wilson  v.  Terry,  70  X.  J.  Eq.  236,  62  Atl.  310,  holding  inadmissible 
testimony  of  administrator  with  decedent  as  to  character  of  instrument  in  action 
in  which  complainant  sues  to  have  deed  from  decedent  to  him  declared  mortgage, 
in  which  he  as  administrator  is  also  party;  Heinisch  v.  Pennington,  73  X.  J. 
Eq.  460,  68  Atl.  233,  holding  declarations  of  decedent  inadmissible  by  complain- 
ant in  action  against  estate;  McKinley  v.  Coe,  66  X.  J.  Eq.  75,  57  Atl.  1030,  on 
admissibility  of  testimony  by  creditor  as  to  transactions  with  testatrix  with 
reference  to  obligation  on  which  claim  was  founded. 
Real  character  of  parties. 

Cited  in  Kleb  v.  Kleb,  70  X.  J.  Eq.  317,  62  Atl.  396,  on  right  of  court  to  look  at 
real  character  of  parties  to  controversy. 
Conveyances  affecting;   hnsband  and   wife. 

Cited  in..Meighen  v.  Chandler,  20  X.  D.  246,  126  X.  W.  992,  holding  that  in 
contest  between  husband's  creditors  and  wife  over  property  conveyed  to  wife 
satisfactory  evidence  must  be  produced  showing  that  she  paid  for  property  from 
her  separate  estate. 

Cited  in  note  (102  Am.  St.  Rep.  240)   on  contract  affecting  husband  and  wife, 
for  sale  of  land  within  statute  of  frauds. 
Attack  by  creditor  011  fraudulent  conveyance. 

Cited  in  Simpson  v.  Bockius,  77  X.  J.  Eq.  341,  78  Atl.  758,  holding  that  deced- 
ent's creditor  has  standing  in  court  of  chancery  and  can  file  his  bill  in  that  court 
and  secure  enforcement  of  his  statutory  lien. 
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56  L.  R.  A.  846,  CHAPMAN  v.  NEW  YORK,  368  N.  Y.  80,  85  Am.  St.  Rep.  ti65, 

61  N.  E.  108. 
Vse  of  public  moneys. 

Cited  in  People  ex  rel.  Dady  v.  Prendergast,  144  App.  Div.  317,  128  N.  Y. 
Supp.  1082,  holding  that  legislature  has  no  power  to  legalize  claims  against  city 
which  are  invalid  or  void  because  they  do  not  arise  from  performance  of  munici- 
pal purpose;  Smith  v.  Smythe,  197  N.  Y.  464,  35  L.R.A. (N.S.)  527,  90  N.  E. 
1121,  holding  that  legislature  cannot  authorize  municipality  to  undertake  care 
of  private  ways  under  constitution;  Mahon  v.  Board  of  Education,  171  N.  Y. 

268,  89  Am.  St.  Rep.  810,  63  N.  E.  1107,  Affirming  68  App.  Div.  157,  74  N.  Y. 
Supp.  172,  holding  unconstitutional  teachers'  pension  act  as  applied  to  teachers 
who  had  retired  from  service  prior  to  its  passage;   Stemmler  v.  New  York,  179 
N.  Y.  48.1,  72  N.  E.  581,  holding  city  not  liable  to  de  jure  officer  for  salary  paid 
de  facto  officer  while  acting  as  such,  and  statute  authorizing  payment  of  such 
salary  is  invalid;  People  ex  rel.  Eckerson  v.  Board  of  Education,  126  App.  Djv. 
419,  110  N.  Y.  Supp.  769,  holding  that  legislature  has  power  to  pass  act  for.  re- 
funding excessive  tax  already  paid:   People  ex  rel.  Stephens  v.  Phillips,  88  App. 
Div.  563,  85  N.  Y.  Supp.  200,  on  invalidity  of  statute  providing  for  payment  from 
money  raised  by  taxes  of  claim  not  legally  or  morally  owing. 

Reimbursement   of   officer*. 

Cited  in  Rockefeller  v.  Taylor,  69  App.  Div.  183,  74  N.  Y.  Supp.  812,  holding 
town  board  not  authorized  to  pay  assessors  expenses  in  defending  action  for 
gross  negligence  in  making  excessiA^e  assessment;  Wey  v.  O'Hara,  48  Misc.  89, 
95  N.  Y.  Supp.  81,  holding  county  not  liable  for  expenses  of  sheriff  in  defending 
action  against  him  personally  for  returning  execution  unsatisfied. 

Cited  in  footnote  to  Moorhead  v.  Murphy,  68  L.R.A.  400,  which  sustains  power 
of  municipality  to  reimburse  police  officer  for  expenses  and  attorneys'  fees  in 
defending  action  for  false  imprisonment. 

Distinguished  in  People  ex  rel.  Acritelli  v.  Grout,  87  App.  Div.  197,  84  N.  Y. 
Supp.  97,  18  N.  Y.  Crim.  Rep.  6,  holding  constitutional  statute  providing  payment 
by  county,  of  attorney  for  defense  of  one  tried  for  a  capital  offense. 

56  L.  R.  A.  850,  SIAS  v.  ROCHESTER  R.  CO.  169  N.  Y.  118,  62  N.  E.  132. 
Neg'lig'ence. 
Cited  in  Georgetown  &  T.  R.  Co.  v.  Smith,  5  L.R.A. (N.S.)   278,  25  App.  D.  C. 

269,  as  being  instructive  on  question  of  negligence. 

56  L.  R.  A.  855,  RE  DAVIES,  168  N.  Y.  89,  61  N.  E.  118. 

Motion  to  dismiss  appeal  denied,  168  N.  Y.  596,  61  N.  E.  1128. 
Combinations  in  restraint  of  trade. 

Cited  in  National  Protective  Asso.  v.  Gumming,  170  N.  Y.  340,  58  L.R.A.  145, 
88  Am.  St.  Rep.  648,  63  N.  E.  369  (dissenting  opinion),  on  combinations  restrain- 
ing lawful  business  or  creating  monopolies  being  contrary  to  statute  and  pre- 
ventable by  injunction;  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Drug- 
gists' Asso.  175  N.  Y.  36,  62  L.R.A.  647,  96  Am.  St.  Rep.  578,  67  N.  E.  136 
(dissenting  opinion),  on  illegality  of  combination  creating  a  monopoly,  and  of 
;tcts  done  under  it;  Jacobs  v.  Cohen,  183  N.  Y.  219,  2  L.R.A. (N.S.)  297,  111  Am. 
St.  Rep.  730,  76  N.  E.  5,  5  Ann.  Cas.  280  (dissenting  opinion),  on  combinations 
as  being  forbidden  both  by  common  and  statute  law;  Straus  v.  American  Pub- 
lishers' Asso.  177  N.  Y.  485,  64  L.R.A.  712,  101  Am.  St.  Rep.  819,  69  N.  E.  1107, 
Affirming  85  App.  Div.  451,  83  N.  Y.  Supp.  271;  A.  Booth  &  Co.  v.  Seibold,  3J 
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Misc.  103,  74  N.  Y.  Supp.  776;  Re  Consolidated  Gas  Co.  56  Misc.  58,  106  X.  Y. 
Supp.  407;  Re  Jackson,  57  Misc.  4,  107  X.  Y.  Supp.  799;  Re  Atty.  Gen.  124 
App.  Div.  404,  108  N.  Y.  Supp.  823, — on  anti-monopoly  acts  as  being  codification 
of  the  common  law  upon  the  subject. 

Cited  in  note   (64  L.R.A.  713,  731)   on  illegal  trusts  under  modern  anti-trust 
laws. 

Distinguished  in  Locker  v.  American  Tobacco  Co.  121  App.  Div.  453,  106  N. 
Y.  Supp.  115,  holding  that  action  for  combination  in  restraint  of  trade  will  not 
lie   for   refusal    of   corporation    acting   as    sole   selling    agent    of    manufacturing 
corporation,  refuses  to  sell  to  plaintiff. 
Judicial   duties. 

Cited  in  Moore  v.  Natien,  80  Kan.  675,  23  L.R.A. (N.S.)  1118,  103  Pac.  107, 
38  Ann.  Cas.  397,  holding  that  judge  of  district  court  may  be  required  to  per- 
form duties  of  jury  commissioner  and  that  such  duties  are  judicial;  People  v. 
Hall,  169  N.  Y.  195,  62  N.  E.  170,  holding  valid  act  providing  for  appointment 
of  special  jury  commissioners  by  the  court;  Metz  v.  Maddox,  121  App.  Div.  156, 
105  N.  Y.  Supp.  702,  holding  that  act  for  recount  of  vote  by  the  court  which 
directs  that  court  ''must  proceed  to  a  summary  canvass  of  the  votes"  is  not 
intended  to  deprive  the  court  of  its  judicial  discretion,  so  as  to  make  it  invalid ; 
State  ex  rel.  Young  v.  Brill,  100  Minn.  512,  111  N.  W.  639,  10  Ann.  Cas.  425, 
holding  invalid  act  giving  judges  of  district  court  power  to  appoint  member  of 
County  Board  of  Control;  Citizens'  Sav.  Bank  v.  Greenburgh,  173  N.  Y.  232,  65 
N.  E.  978  (dissenting  opinion),  on  invalidity  of  act  conferring  administrative 
functions  upon  judicial  officers;  Re  Lawson,  109  App.  Div.  200,  96  N.  Y.  Supp. 
33  (dissenting  opinion),  on  statutes  giving  judges  power  to  appoint  referees. 
Examination  of  witnesses  before  trial. 

Cited  in  Re  Sayre,  70  App.  Div.  335,  75  N.  Y.  Supp.  286,  holding  that  party  in- 
terested as  adverse  party  may  be  called  for  examination  before  trial,  and 
personal  privilege  as  to  self  crimination  is  not  a  defense  to  the  application,  but 
may  be  available  at  the  examination;  Wood  v.  Hoffman,  56  Misc.  67,  106  N.  Y. 
Supp.  940,  holding  that  physician  making  physical  examination  of  plaintiff  can- 
not be  examined  with  reference  thereto  before  trial;  Akhurst  v.  National  Starch 
Co.  64  Misc.  457,  119  X.  Y".  Supp.  561,  denying  examination  of  witness,  by  party 
who  has  commenced  an  action,  for  purpose  of  obtaining  information  to  aid  in 
framing  his  complaint;  Re  Fenton,  58  Misc.  310,  109  X.  Y.  Supp.  321,  holding 
valid  act  giving  commissioner  of  agriculture  power  to  subpoena  and  examine 
witnesses  relative  to  violations  of  the  Agricultural  Law. 
Discretion  of  court. 

Cited  in  Bender  v.  Bork,  52  Misc.  296,  102  X.  Y.  Supp.  152,  holding  that  where 
«ourt  in  its  discretion  orders  examination  of  defendant  before  trial,  such  order 
will  be  upheld  on  appeal  where  it  appears  that  it  was  properly  granted. 
Power  of  legislature  to  change  rnles  of  evidence. 

Cited  in  People  v.  Johnson,  185  XT.  Y.  229,  77  X.  E.  1164,  holding  valid  stat- 
ute  permitting  unsworn   evidence   of   witness   under   a   certain   age,   in   criminal 
prosecution. 
Abstract   questions. 

Cited  in  McComb  v.  Title  Guarantee  &  T.  Co.  36  Misc.   376,  73  X.  Y.  Supp. 
554,  holding  that  the  court  will  not  pass  upon  a  purely  abstract  question. 
line  process  of  law. 

Cited  in  Re  Foster,  139  App.  Div.  776.  124  X.  Y.  Supp.  667,  holding  that  to 
constitute   due   process   of   law   under   statute   providing  for   issuance   of   a   sub- 
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poena  duces  tccum  it  must  appear  that  books  and  papers  have  some  materiality 
or  relevancy  to  issue. 

56  L.  R.  A.  865,  WATERTOWN  v.  GREAVES,  50  C.  C.  A.  172,  112  Fed.  183. 
Domicil   of  married   woman. 

Cited  in  Buchholz  v.  Buchholz,  63  Wash.  215,  115  Pac.  88,  Ann.  Gas.  1912  D, 
395;  Wyrick  v.  Wyrick,  162  Mo.  App.  *735,  145  S.  W.  144,— holding  that  wife 
may  establish  separate  residence  for  purpose  of  fixing  venue  for  action  of  main- 
tenance or  divorce;  Gordon  v.  Yost,  140  Fed.  82,  holding  that  married  woman 
deserted  by  husband  may  establish  her  domicil  separate  from  that  of  husband; 
Tsoi  Sim  v.  United  States,  54  C.  C.  A.  154,  116  Fed.  923;  Modern  Woodmen  v. 
Hester,  66  Kan.  133,  71  Pac.  279, — on  same  point. 
Defect  In  sidewalk  as  question  of  fact. 

Cited  in  Metz  v.  Butte,  27  Mont.  510,  71  Pac.   761,  holding  question   whether 
raise  in  sidewalk  constituted  a  defect  to  be  for  the  jury  and  opinion  of  witness 
as  to  its  safety  inadmissible. 
Liability    of   municipality   for   defects   in    streets. 

Cited  in  footnote  to  Wolff  v.  District  of  Columbia,  69  L.R.A.  83,  which  holds 
municipality  not  liable  for  injuries  to  traveler  falling  over  horse  block  on  side- 
walk because  of  insufficient  light. 

Cited  in  notes  (20  L.R.A.(N.S.)  639)  on  liability  of  municipality  for  defects  or 
obstructions    in   streets;    (21    L.R.A. (N.S.)    674)    on    contributory   negligence   as 
affecting  municipal  liability  for  defects  and  obstructions  in  streets. 
Burden  of  proof  as  to  contributory   n«-u  licence. 

Cited  in  notes  (33  L.R.A.(N.S.)  1158)  on  burden  of  proof  as  to  contributory 
negligence;  (116  Am.  St.  Rep.  116)  on  presumption  of  exercise  of  care. 

56  L.  R.  A.  870,  BROWN  v.  FIRST  NAT.  BANK,  50  C.  C.  A.  602,  112  Fed.  901. 
Release   of   surety. 

Cited  in  American  Bonding  Co.  v.  Pueblo  Invest.  Co.  9  L.R.A. (N.S.)  560,  80 
C.  C.  A.  97,  150  Fed.  20,  10  Ann.  Gas.  357,  holding  that  surrender  of  premises  by 
tenant  and  acceptance  thereof  releases  surety  on  lease  as  to  future  rent,  but 
not  as  to  obligations  incurred  prior  to  such  surrender;  Sknd  v.  Tillinghast,  115 
C.  C.  A.  83,  195  Fed.  9,  holding  that  third  person  who  executed  note  for  accommo- 
dation of  cashier  of  bank  may  recoup  when  sued  on  note  by  receiver  bank  be- 
cause of  failure  of  bank  to  protect  securities  pledged  for  payment  of  note. 
Indivisibility  of  cause  of  action. 

Cited  in  Brown  v.  First  Nat.  Bank,  66  C.  C.  A.  293,  132  Fed.  452,  historically 
as  being  bar  to  action  for  part  of  cause  of  action  set  up  as  defense  in  prior 
action;  WTatkins  v.  American  Nat.  Bank,  67  C.  C.  A.  110,  134  Fed.  40,  holding 
that  one  setting  up  an  affirmative  cause  of  action  as  a  defense,  cannot  subse- 
quently maintain  a  separate  action  on  the  same  cause. 

56  L.  R.  A.  875,  CENTRAL  STOCK  &  GRAIN  EXCII.  v.  BENDINGER,  48  C.  C. 

A.  726.  109  Fed.  926. 
Recovery  of  trust  funds  paid  out  in  Rambling  transaction. 

Cited  in  Mendel  v.  Boyd,  3  Neb.  (Unof.)  479,  91  N.  W.  860,  holding  broker  re- 
ceiving bank's  funds  to  be  used  in  gambling  transaction  for  cashier  as  margins, 
liable  to  bank  for  all  money  so  received;  Joslyn  v.  Downing,  80  C.  C.  A.  205, 
150  Fed.  319,  holding  that  trust  funds  used  by  holder  in  gambling  transaction 
may  be  recovered  by  owner  from  bucket  shop  holder  to  whom  paid. 
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Cited  in  footnote  to  Baxter  v.  Deneen,  64  L.R.A.  949,  which  holds  that  broker 
with  whom  margins  have  been  deposited  in  a  stock  gambling  transaction  will 
not  be  enjoined  from  violating  agreement  to  keep  them  on  deposit  in  a  specified 
bank  until  the  transaction  is  closed. 

50  L.  R.  A.  87!),  KIDD  v.  WILLIAMS,  132  Ala.  140,  31  So.  458. 
I'ndue  influence. 

Cited  in  Cannon  v.  Gilmer,  135  Ala.  305,  33  So.  659,  granting  cancelation  of 
deed  and  mortgage  executed  without  consideration  by  ignorant  person  upon 
advice  and  counsel  of  grantee;  Boddie  v.  Ward,  151  Ala.  204,  44  So.  105,  holding 
rule  as  to  undue  influence  from  confidential  relations  not  applicable  where  no 
benefit  to  trustee  could  result  from  the  transaction ;  Yarbrough  v.  Harris,  168 
Ala.  338,  52  So.  916,  Ann.  Cas.  1912A,  702,  holding  that  deed  of  property  worth 
$1000  procured  by  business  man  from  ignorant  negro  woman  for  $25  although 
deed  recited  $250  as  consideration  will  be  set  aside;  Peirce  v.  Palmer,  31  R.  I. 
460,  77  Atl.  201,  Ann.  Cas.  1912B,  181  (dissenting  opinion),  on  duty  of  attorney 
towards  client  in  not  taking  undue  advantage  of  confidence  reposed  in  him. 
—  Burden  of  proof. 

Cited  in  Hill  v.  Hall,  191  Mass.  264,  77  X.  E.  831,  holding  that  where  trans- 
action between  attorney  and  client  is  questioned,  burden  is  upon  attorney  to  show 
that  it  was  fair  and  equitable  and  that  no  undue  advantage  was  taken. 

56  L.  R.  A.  882,  PEOPLE  v.  ZEIGLER,  135  Cal.  462,  67  Pac.  754. 
]V umber   of  peremptory   clialleiig-ea. 

Cited  in  footnote  to  Stevens  v.  Union  R.  Co.  66  L.R.A.  465,  which  holds  that 
statute  allowing  peremptory  challenge  of  one  in  four  of  "any  qualified  jurors 
called"  refers  to  those  not  subject  to  challenge  for  cause  including  those  sub- 
stituted for  persons  peremptorily  challenged. 

56  L.  R.  A.  884,  MEARS  v.  NEW  YORK,  X.  H.  &  H.  R.  CO.  75  Conn.  171,  96  Am. 

St.  Rep.  193,  52  Atl.  610. 
\  nlidity    of    stipulation    limiting;    carrier's    liability. 

Cited  in  Inman  &  Co.  v.  Seaboard  Air  Line  R.  Co.  159  Fed.  968,  holding 
stipulation  limiting  carrier's  liability  valid  where  based  on  a  specific  rate  agreed 
upon  for  carriage;  Sante  Fe,  P.  &  P.  R.  Co.  v.  Grant  Bros.  Constr.  Co.  13  Ariz. 
195,  108  Pac.  467,  holding  that  where  common  carrier  agrees  with  contractor  to 
carry  at  reduced  rates,  carrier  cannot  escape  liability  for  loss  on  theory  that  he 
was  private  carrier. 

Cited  in  footnotes  to  Bosley  v.  Baltimore  &  0.  R.  Co.  66  L.R.A.  871,  which 
denies  right  of  carrier  of  live  stock  to  exempt  itself  from  liability  for  loss  by 
delay  in  transportation  occasioned  by  its  negligence  or  misfeasance  by  contract 
providing  that  shipper  shall  accept  as  full  compensation  in  case  of  unusual  de- 
tention amount  actually  expended  in  purchase  of  food  and  water  while  so  de- 
tained; Russell  v.  Erie  R.  Co.  67  L.R.A.  433,  which  sustains  carrier's  right  to 
limit  common-law  liability  by  special  contract  thereby  exempting  itself  from 
liability  for  loss  resulting  otherwise  than  by  negligence  or  misfeasance. 

Cited  in  note   (1  L.R.A.(N.S.)    986)    on   limiting  valuation  of  property  as  af- 
fecting amount  of  recovery  for  loss  by  carrier's  negligence. 
Weather   records   as    evidence. 

Cited  in  footnote  to  Scott  v.  Astoria  &  C.  -River  R.  Co.  62  L.R.A.  544,  which 
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holds  that  agent  of  weather  bureau  may  testify  as  to  rainfall  of  particular  day, 
taken  from  records. 

Distinguished  in  Monarch  Mfg.  Co.  v.  Omaha,  C.  B.  &  S.  R.  Co.  127  Iowa,  517, 
103  X.  W.  493,  holding  whether  records  privately  kept  and  not  preserved  by 
requirement  of  law  or  of  the  weather  bureau  not  admissible. 

56  L.  R.  A.  888,  INTERNATIONAL  COMMITTEE,  Y.  W.  C.  A.  v.  YOUNG  WO- 
MEN :S  CHRISTIAN  ASSO.  194  111.  194,  62  N.  E.  551. 
iiiiihr   to   <-x«-i  iisi  >  <•   use  of  corporate   name. 

Cited  in  Benevolent  &  P.  0.  E.  v.  Improved  Benev.  &  P.  0.  E.  122  Tenn.  146, 
118  S.  W.  389;  Daughters  of  Isabella  No.  1  v.  National  Order,  D.  I.  83  Conn. 
684,  78  Atl.  333,  Ann.  Cas.  1912  A,  822,— holding  that  fraternal  benefit  society 
first  using  certain  name  is  entitled  to  injunction  to  prevent  use  of  same  name  by 
another  society  to  former's  injury;  Benevolent  &  P.  0.  E.  v.  Improved  Benev.  &  P. 
0.  E.  205  N.  Y.  463,  —  L.R.A.(N.S.)  — ,  98  N.  E.  756,  holding  that  injunction  lies 
to  prevent  name  of  fraternal  organization  being  used  by  another  similar  organi- 
zation; Mt.  Hope  Cemetery  Asso.  v.  New  Mt.  Hope  Cemetery  Asso.  246  111. 
426,  92  N.  E.  912,  holding  that  cemetery  association  first  using  name  is  entitled 
to  injunction  against  use  of  similar  name  by  another  in  same  locality;  Koebel  v. 
Chicago  Landlord's  Protective  Bureau,  210  111.  183,  102  Am.  St.  Rep.  154,  71 
N.  E.  362,  enjoining  use  of  "Landlord's  Protective  Department"  at  instance  of 
prior  corporation  called  "Landlord's  Protective  Bureau;"  People  ex  rel.  Power 
v.  Rose,  219  111.  57,  76  N.  E.  42,  denying  mandamus  to  compel  issue  of  certificate 
of  incorporation  to  "United  States  Express  Co."  where  another  corporation 
already  bears  the  name;  People  ex  rel.  Felter  v.  Rose,  225  111.  498,  80  N.  E.  293, 
denying  mandamus  to  compel  secretary  of  state  to  issue  certificate  to  "National 
Liberty  League"  where  another  corporation  already  bears  name  "National 
Liberty  Legion;"  Salvation  Army  v.  American  Salvation  Army,  135  App.  Div. 
275,  120  N.  Y.  Supp.  471,  holding  "Salvation  Army  of  U.  S."  issuing  "War  Cry" 
entitled  to  injunction  to  prevent  use  of  "American  Salvation  Army"  and  "Ameri- 
can War  Cry;"  Young  Women's  Christian  Asso.  v.  St.  Louis  Young  Women's 
Christian  Asso.  115  Mo.  App.  232,  91  S.  W.  171,  on  injunction  as  proper  remedy 
to  prevent  use  of  corporate  name  by  corporation  subsequently  organized. 

Cited  in  footnote  to  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62  L.R.A.  81,  which 
sustains  rights  of  purchasers  of  name  and  good  will  of  corporation  to  injunction 
against  misleading  use  of  similar  name  by  persons  previously  connected  with 
such  corporation. 

Cited  in  note  (15  L.R.A. (N.S.)  627)  on  relief  against  infringement  of  trade 
name  not  used  in  connection  with  manufactured  article. 

Distinguished  in  State  Council,  J.  O.  U.  A.  M.  v.  National  Council,  J.  O.  U. 
A.  M.  71  N.  J.  Eq.  459,  64  Atl.  561,  holding  state  council  entitled  to  sole  use  of 
name  of  benefit  society  as  against  national  council  with  which  it  had  become 
affiliated  but  from  which  it  had  again  separated. 

56  L.  R.  A.  893,  STATE  EX  REL.  GEAKE  v.  FOX,  158  Ind.  126,  63  N.  E.  19. 
Ki^lii    to    local    self    grovernment. 

Cited  in  Smith  v.  Hamilton  County,  173  Ind.  376,  90  N.  E.  881,  holding  that 
public  highways  belong  to  state  and  it  may  designate  officers  to  have  charge 
thereof,  and  provide  for  improvement  thereof;  Chicago  &  E.  R.  Co.  v.  Ludding- 
ton,  175  Ind.  38,  91  N.  E.  939,  holding  that  public  drains  constitute  form  of  state 
activity,  and  legislature  has  full  control  over  construction  and  repair  thereof; 
Arnett  v.  State,  168  Ind.  183,  8  L.R.A.(N.S.)  1194,  80  N.  E.  153,  holding  valid 


56  L.R.A.  893]  L.  R.  A.  CASES  AS  AUTHORITIES.  360 

act  providing  for  appointment  by  governor  of  police  board  for  city  to  be  paid 
out  of  city  funds;  Horton  v.  Newport,  27  R.  I.  291,  1  L.R.A. (N.S.)  518.  61  Atl. 
759,  8  Ann.  Cas.  1097,  holding  that  legislature  has  power  to  appoint  police  com- 
missioners for  city  to  be  paid  from  city  funds;  Ex  parte  Corliss,  16  N.  D.  534, 
114  N.  W.  962  (dissenting  opinion),  on  same  point;  Wulf  v.  Kansas  City,  77 
Kan.  368.  94  Pac.  207,  holding  valid  act  providing  for  appointment  of  park 
commissioners  by  mayor,  with  power  to  issue  bonds  and  levy  taxes;  Ex  parte 
Lewis,  45  Tex.  Grim.  Rep.  19,  —  L.R.A. (N.S.)  — ,  108  Am.  St.  Rep.  929,  73  S.  W. 
811,  holding  unconstitutional  act  providing  for  appointment  by  governor  of  com- 
missioners for  city  to  take  place  of  council;  Brown  v.  Galveston,  97  Tex.  12, 
75  S.  W.  488,  holding  valid  act  conferring  upon  governor  power  to  appoint 
majority  of  board  of  commissioners  to  take  place  of  city  council. 

Cited  in  footnotes  to  State  ex  rel.  White  v.  Barker,  57  L.R.A.  244,  which 
denies  power  of  legislature  to  take  management  of  water  supply  system  from 
appointees  of  city;  Lexington  v.  Thompson,  57  L.R.A.  775,  which  denies  power 
of  legislature  to  fix  salaries  of  city  firemen;  People  ex  rel.  Metropolitan  Street 
R.  Co.  v.  State  Bd.  of  Tax  Comrs.  63  L.R.A.  884,  which  holds  right  of  local  self 
government  not  violated  by  recognition  for  tax  purposes  of  distinct  property 
in  special  corporate  franchises  and  imposing  duty  of  assessing  tax  upon  state 
officers. 

Cited  in  note  (15  L.R.A. (N.S.)  576)  011  state  control  of  municipal  fire  de- 
partment. 

Distinguished  in  State  ex  rel.  Hendricks  v.  Marion  County,  170  Ind.  603,  85 
N.  E.  513,  holding  constitutional  act  giving  county  in  which  petition  is  filed 
jurisdiction  over  construction  of  road  on  boundary  line  between  counties. 

Disapproved  in  Render  v.   Louisville,   142  Ky.   416,   32   L.R.A. (N.S.)    534,   134 
S.  W.  458,  holding  that  provision  that  commission  to  have  charge  of  municipal 
hospital   shall   be   bipartisan,   and   that  its   members   shall  be   chosen   from   two 
dominant  parties  is  constitutional. 
Power  of  legislature  under  general  grant   of  authority. 

Cited  in  McKinster  v.  Sager,  163  Ind.  675,  68  L.R.A.  276,  106  Am.  St.  Rep. 
268,  72  N.  E.  854,  holding  that  legislature  under  its  general  grant  of  authority 
has  no  power  to  pass  act  prohibiting  sales  of  merchandise  in  bulk  except  under 
certain  conditions;  Carr  v.  State,  175  Ind.  246,  32  L.R.A. (N.S.)  1193,  93  N.  E. 
1071,  holding  that  statute  exempting  base  ball  players  from  operation  of  Sun- 
day laws  does  not  grant  them  unconstitutional  privilege. 
Constitutionality  of  statute  regulating  appointment  to  office. 

Cited  in  note  (27  L.R.A. (N.S.)   721)   on  constitutionality  of  statute  regulating 
appointment  to  office  with  reference  to  party  affiliation. 
Presumption  of  constitutionality  of  statute. 

Cited    in   McPherson   v.   State,    174   Ind.    63,   31    L.R.A.(N.S.)    191,   90   N.   E. 
610,  holding  that  every  possible  presumption  is  indulged  in  favor  of  constitution- 
ality of   statute   until   contrary  is   shown   beyond   rational   doubt. 
Effect  of  void  provisions  in  act. 

Cited  in  Owen  County  v.  Spangler,  159  Ind.  582,  65  N.  E.  743;  Newton  County 
v.  State,  161  Ind.  627,  69  N.  E.  442,— holding  that  valid  provision  invalidates 
entire  act  where  so  connected  therewith  that  it  appears  that  act  would  not  have 
been  passed  with  such  part  omitted. 

56  L.  R.  A.  899,  WESTON  PAPER  CO.  v.  POPE,  155  Ind.  394,  57  N.  E.  719. 
Nuisance   in    polluting   stream. 

Cited   in   notes    (20   L.R.A. (N.S.)    1054)    on   right   of   municipality   to   create 
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nuisance  by  discharging  sewage;    (84  Am.  St.  Rep.  911,  913,  919)    on  extent  of 
municipal  right  to  pollute  waters. 
With   mill   refuse. 

Cited  in  West  Mimcie  Straw-board  Co.  v.  Slack,  164  Ind.  26,  72  N.  E.  879, 
holding  allegation  of  pollution  of  stream  by  discharging  into  it  refuse  from 
mill  sufficient  as  cause  of  action  for  damages;  Muncie  Pulp  Co.  v.  Keesling,  166 
Ind.  485,  76  N.  E.  1002,  9  Ann.  Cas.  530,  holding  cause  of  action  sufficiently 
stated  by  allegation  that  stream  was  pure,  that  pulp  mill  was  established 
and  that  stream  was  polluted  by  discharge  of  waste  matter  from  such  mill; 
Muncie  Pulp  Co.  v.  Koontz,  33  Ind.  App.  538,  70  N.  E.  999,  sustaining  verdict 
for  damages  to  riparian  owner  from  pollution  of  stream  by  discharge  into  it 
of  waste  matter  from  pulp  mill. 
Pollution  from  combined  sources. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crothersville,  159  Ind.  334,  64 
N.  E.  914,  on  acts  of  several  persons  as  together  constituting  a  nuisance  though 
acts  of  any  one  did  not  alone  constitute  a  nuisance. 

Cited  in  note  (10  L.R.A. (N.S.)   170)   on  character  of  liability  of  several  whose 
independent  wrongs  contribute  to  enhance  degree  or  extent  of  injury. 
Justification   of    pollution    of   -waters. 

Cited  in  Ramsey  v.  McMillan  &  Sons,  42  Ind.  App.  21,  83  N.  E.  1014,  holding 
that  sale  of  land  to  be  used  for  stonemill  does  not  bar  vendor  from  maintaining 
action  for  pollution  of  stream  by  mill,  where  mill  owner  agreed  to  protect  him 
against  all  damage  from  the  mill;  Bowman  v.  Humphrey,  124  Iowa,  746,  100 
N.  W.  854,  holding  that  pollution  of  water  course  cannot  be  justified  by  showing 
that  the  business  causing  it  is  proper  and  of  great  value  to  the  public. 
Defense  to  injunction. 

Cited  in  American  Smelting  &  Ref.  Co.  v.  Godfrey,  89  C.  C.  A.  139,  158  Fed. 
232,  14  Ann.  Cas.  8,  holding  that  injunction  to  prevent  injury  from  violation  of  a 
right  will  not  be  denied  because  granting  it  would  result  in  great  financial  loss 
to  party   maintaining  it. 
Estoppel  to  claim  damagres  for  nuisance. 

Cited  in  Bigbee  Fertilizer  Co.  v.  Scott,  3  Ala.  App.  389,  58  So.  86,  holding  that 
seller  of  land  to  fertilizer  company  could  presume  that  in  conducting  its  business 
it  would  act  properly  so  as  not  to  injure  others  adjoining  land  of  seller. 

56  L.  R.  A.  902,  BLACKMAN  v.  HENDERSON,  110  Iowa,  578,  87  N.  W.  055. 
Burden  of  showing;  want  of  notice. 

Cited  in  Zacharia  v.  M.  C.  Cohen  Co.  140  Iowa,  685,  119  N.  W.  136,  holding  that 
subsequent  encumbrancer  seeking  to  set  aside  prior  defective  conditional  sale, 
must  allege  and  prove  absence  of  notice  thereof  at  time  he  became  encumbrancer. 
Validity  of  statutes  curing1  defective  acknowledgments. 

Cited  in  note  (31  L.R.A.(N.S-)  1082)  on  constitutionality  of  statutes  curing 
defective  acknowledgments  of  conveyances. 

56  L.  R.  A.  905,  PEOPLE  EX  REL.  RAYMOND  v.  WHIDDEN,  191  111.  374,  61 

N.  E.  133. 
Improper  work  as  defenses  to  special  assessment. 

Followed  in  Wells  v.  People,  201  111.  437,  66  N.  E.  210,  holding  that  assess- 
ment cannot  be  defeated  by  showing  use  of  cement  inferior  to  that  specified  in 
ordinance;  Chicago  v.  Sherman,  212  111.  503,  72  N.  E.  396,  holding  that  assessment 
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cannot  be  defeated  by  showing  that  improvement  was  poorly  or  improperly 
done. 

Cited  in  People  v.  Bridgeman,  218  111.  570,  75  X.  E.  1057,  holding  that  vari- 
ation from  specifications  as  to  size  of  cobblestones  used  cannot  be  set  up  as  de- 
fense to  application  for  judgment  and  order  of  sale  under  special  assessment; 
People  ex  rel.  Zilm  v.  Conway,  253  111.  144,  97  N.  E.  251,  to  the  point  that  ob- 
jection that  improvements  were  not  completed  in  accordance  with  terms  of 
ordinance  cannot  be  raised  upon  application  for  judgment  and  order  of  sale; 
Theisen  v.  Whiddon,  60  Fla.  377,  53  So.  642,  holding  that  land  owner  who  fails 
to  make  improvement  upon  notice  cannot  defend  against  lien  of  contractor  with 
city  for  expense  of  improvement  made  where  improvement  is  suitable  and  in  ac- 
cordance with  contract;  Chicago  v.  Xodeck,  202  111.  273,  67  N.  E.  39,  on  right  to 
contest  assessment  where  plan  is  so  far  changed  as  to  make  it  a  new  improve- 
ment. 

Annotation  cited  in  Crawford  v.  Mason,  123  Iowa,  305,  98  N.  W.  795,  on 
right  of  contractor  to  compensation  for  work  actually  done,  in  case  of  action  to 
set  aside  assessment. 

Cited  in  note  (27  L.R.A. (X.S.)  1086)  on  right  to  resist  payment  for  walk 
or  pavement  constructed  by  municipality,  because  of  poor  quality. 

Distinguished  in  Gage  v.  People,  193  111.  317,  56  L.R.A.  919,  61  X.  E.  1045, 
holding  that  property  owner  may  show  in  defense  to  application  for  judgment 
and  sale  under  special  assessment  that  improvement  was  simply  a  dirt  roadway 
instead  of  macadam  as  required  by  ordinance;  Gage  v.  People,  200  111.  433,  65 
X.  E.  1084,  holding  acceptance  of  improvement  not  binding  upon  property  owners 
where  so  different  from  that  provided  in  ordinance  as  to  constitute  another  im- 
provement; Chicago  v.  Ayers,  212  111.  -60,  72  X.  E.  32,  holding  that  paving  street 
64  feet  in  width  is  not  in  conformity  with  ordinance  for  paving  street  50  feet 
in  width;  Case  v.  Sullivan,  123  111.  Supp.  676,  holding  that  where  public  im- 
provement for  which  assessment  payable  in  installments  is  made  the  county 
court  must  pass  upon  the  completion  of  the  work  before  contractor  is  entitled 
to  pay  in  full. 

Explained  in  Young  v.  People,  196  111.  603,  63  X.  E.  1075,  holding  that  judgment 
and  order  of  sale  under  special  assessment  may  be  defeated  by  showing  use 
of  rolling  mill  slag  for  foundation  by  permission  of  board,  in  place  of  limestone 
as  provided  in  ordinance. 

56  L.  R.  A.  916,  GAGE  v.  PEOPLE,  193  111.  316,  61  X.  E.  1045. 

Subsequent  appeal,  200  111.  432,  65  X.  E.  1084. 

Action  to  enforce  later  instalment  of  same  assessment,  People  ex  rel.  Thomp- 
son v.  Gage,  233  111.  449,  84  X.  E.  616. 
Defense    to    special    assessment. 

Cited  in  Swamp  Land  Reclamation  Dist.  X'o.  341  v.  Blumenberg,  156  Cal.  536, 
106  Pac.  389,  holding  in  absence  of  judgment  validating  reclamation  assessment, 
refusal  of  district  to  do  the  work  for  which  assessment  is  made  may  be  set  up  as 
defense. 
Improper   or   inferior   work. 

Cited  in  Young  v.  People,  196  III.  .604,  63  X".  E.  1075,  holding  that  laying  foun- 
dation of  slag  instead  of  limestone  as  provided  in  ordinance  is  such  variation  as 
to  be  available  as  defense  to  special  assessment. 

Cited  in  note  (27  L.R.A. (X.S.)  1087)  on  right  to  resist  payment  for  walk  or 
pavement  constructed  by  municipality,  because  of  poor  quality. 

Distinguished  in  Gage  v.  Chicago,  203  111.  32,  67  X.  E.  477,  on  evidence  of  ac- 
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ceptance  of  work   not  in  conformity   with   ordinance   l>eing   inadmissible   in   pro- 
ceeding to  levy  assessment  to  build  sidewalks. 

56  L.  R.  A.  924,  McMULLEN  v.  WIN  FIELD  BLDG).  &  L.  ASSO.  64  Kan.  298, 

91  Am.  St.  Rep.  236,  67  Pac.  81>2. 
Period   covered   by   bond. 

Cited  in  United  States  Fidelity  &  G.  Co.  v.  Fultz,  76  Ark.  416,  89  S.  W.  93, 
holding  that  bond  reciting  that   it  is  to  cover  one  year  from  March  1st  of  one 
year  to  March  1st  of  the  next,  covers  that  period,  though  it  was  not  approved 
so  as  to  be  effective  until  some  time  after  the  first  date. 
Interest    recoverable   on    bond. 

Cited  in  note   (19  L.R.A. (JsT.S.)   84)   on  right,  in  action  on  bond,  to  recover  in- 
terest swelling  total  beyond  penalty. 
Commencement   of   limitations. 

Cited  hf  footnote  to  Pietsch  v.  Milbrath,  68  L.R.A.  945,  which  holds  that  the 
fraudulent  concealment  of  a  cause  of  action  at  law  will  not  prevent  running  of 
limitations  where  the  statute  expressly  states  that  it  shall  not  run  under  such 
circumstances  in  equity  cases. 

Distinguished  in  Atchison,  T.  &   S.  F.  R.  Co.  v.  Atchison  Grain  Co.  68  Kan. 
592,  75  Pac.  1051,  1  Ann.  Cas.  639,  holding  that  as  to  action  for  breach  of  con- 
tract, statute  runs  from  time  of  the  breach,  notwithstanding  concealment  of  such 
breach. 
Who   may   plead   statute   of   limitation*. 

Cited  in  note  (104  Am.  St.  Rep.  754)  on  who  may  plead  statute  of  limita- 
tions. 

56  L.  R.  A.  929,  WOODS  &  M ALONE  v.  COLONY  BANK,  114  Ga.  683,  40  S.  E. 

720. 
Recovery  of  money  paid  on   forced  draft. 

Cited  in  Ford  &  Co.  v.  People's  Bank,  74  S.  C.  185,  10  L.R.A.  (N.S.)  70,  114 
Am.  St.  Rep.  986,  54  S.  E.  204,  7  Ann.  Cas.  744,  holding  that  presentation  and 
unrestricted  indorsement  of  forged  draft  tend  to  mislead  drawee  and  affects  right 
to  recover  money  paid  thereon ;  State  Bank  v.  First  Nat.  Bank,  87  Neb.  358, 
29  L.R.A.(N.S.)  104,  127  N.  W.  344.  holding  that  where  unaccepted  draft,  by 
reason  of  payee's  indorsement  is  negotiable  by  delivery,  indorsement  by  holder  is 
not  warranty  to  drawee  that  drawer's  signature  is  genuine. 

Cited  in  footnotes  to  Canadian  Bank  of  Commerce  v.  Bingham,  60  L.R.A.  955, 
which  sustains  drawee's  right  to  recover  amount  of  forged  check  payable  to 
fictitious  person,  from  one  cashing  same  on  indorsement  purporting  to  be  payee's 
without  requiring  '  '^ntification;  Crocker- Wool  worth  Nat.  Bank  v.  Nevada  Bank, 
63  L.R.A.  245,  which  denies  right  of  bank  paying  money  on  raised  check  to 
recover  amount  thereof  from  collecting  bank  merely  because  the  evidence  justi- 
fies a  presumption  of  its  reliance  on  the  latter's  representations  as  to  the  genu- 
ineness of  the  papers;  National  Bank  of  N.  J.  v.  Berrall,  66  L.R.A.  599,  which 
denies  right  of  bank  to  recover  back  as  money  paid  by  mistake  amount  of  check 
paid  to  bona  fide  holder  presenting  check  without  notice  that  payment  had 
been  stopped. 

Cited  in  note  (10  L.R.A.(N.S-)  54,  55)  on  right  of  drawee  to  recover  money  paid 
on  forged  check  or  draft. 
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56  L.  R.  A.  933,  JOHNSON  v.  EQUITABLE  SECURITIES  CO.  114  Ga.  604,  40 

S.   E.    787. 
Title  of  purchaser  at  involuntary  sale  without   notice   of  equities. 

Cited  in  Hartnett  v.  Stillwell,  121  Ga.  390,  49  S.  E.  276,  holding  that  purchaser 
at  administrator's  sale  of  realty  held  in  deceased  partner's  name,  takes  free  from 
any  equity  the  partnership  may  have  therein  of  which  he  had  no  notice;  Equi- 
table Loan  &  Security  Co.  v.  Lewman,  124  Ga.  196,  3  L.R.A. (N.S.)  884,  52  S.  E. 
599,  holding  that  title  of  purchaser  at  sheriff's  sale  can  be  defeated  only  by  notice 
of  equity  which  is  superior  to  lien  under  which  sale  is  made;  Scarbrough  v. 
Holder,  127  Ga.  260,  56  S.  E.  293,  holding  title  of  innocent  purchaser  at  trustee's 
.sale  under  order  of  court,  good  as  against  any  secret  equity. 

Distinguished  in  Bennett  v.  Southern  Pine  Co.  123  Ga.  624,  51  S.  E.  654, 
holding  that  purchaser  from  grantee  of  tax  deed  takes  the  property  subject  to 
equity  of  redemption,  regardless  of  actual  notice  of  such  equity;  Bridger  v. 
Exchange  Bank,  126  Ga.  821,  8  L.R.A.(N.S.)  467,  115  Am.  St.  Rep.  118,  56  S.  E. 
97,  holding  that  possession  of  land  is  notice  of  rights  of  occupant  and  purchaser 
at  sheriff's  sale  takes  subject  thereto;  Georgia  State  Bldg.  &  L.  Asso.  v.  Faisons 
114  Ga.  659,  40  S.  E.  760,  holding  purchaser  from  holder  of  legal  title  charged 
with  notice  of  rights  of  one  in  possession. 

56  L.  R.  A.  936,  ABSHIRE  v.  SALYER,  112  Ky.  545,  99  Am.  St.  Rep.  302,  66 

S.  W.  394. 
Liability  of  guardian's  bondsmen  for  past  defalcations. 

Cited  in  note  (39  L.R.A. (N.S.)  964)  on  liability  of  sureties  on  guardian's  bond 
for  defalcation  prior  to  its  execution. 

56  L.  R.  A.  938,  BLACKBURN  v.  THOMPSON,  W.  &  CO.  23  Ky.  L.  Rep.  1723, 

66  S.  W.  5. 
Liability  for  husband's  debts  of  profits  made  by  him   for   wife. 

Cited  in  Patton  v.  Smith,  130  Ky.  823,  23  L.R.A. (N.S.)  1129,  114  S.  W.  315, 
holding  that  increase  in  value  of  wife's  land  and  stock  thereon,  which  was  rep- 
resented by  labor  and  skillful  management  of  husband,  was  subject  to  his  debts; 
Big  Plum  Creek  Turnp.  Co.  v.  Walker,  145  Ky.  270,  140  S.  W.  304;  Guthrie  v. 
Hill,  138  Ky.  186,  127  S.  W.  767,— holding  that  no  part  of  property  was  subject 
to  husband's  debt  where  simply  advised  her  as  to  conduct  of  business  capitalized 
with  her  own  money. 

56  L.  R.  A.  939,  H.  W.  WILLIAMS  TRANSP.  LINE  v.  DARIUS  COLE  TRANSP. 

CO.  129  Mich.  209,  88  N.  W.  473. 
Election   between   warranty  and  rescission. 

Cited  in  Snore  v.  Hammond,  140  Mich.  419,  103  N.  W.  834,  holding  that  plain- 
tiff must  elect  between  count  for  breach  of  warranty  and  one  for  rescission  of 
contract  for  false  representations. 

Cited  in  note  (27  L.R.A.(N.S.)  920,  921)  on  right  to  reject  goods  for  breach 
of  warranty. 

56  L.  R.  A.  944,  STATE  SAV.  BANK  v.  BUHL,  129  Mich.  193,  88  N.  W.  471. 
Recovery  of  money  paid  nnder  mistake. 

Cited  in  Truax  v.  Bliss,  139  Mich.  156,  102  N.  W.  635,  holding  that  money  paid 
under  mistake  as  to  amount  due,  may  be  recovered  if  in  excess  of  sum  due. 
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56  L.  R.  A.  947,  MAYXARD  EX  REL.  DUSEXBURY  v.  LOOKER,   111   Mich. 
498,  69  N.  W.  929,  Affirmed  in  179  U.  S.  40,  45  L.  cd.  79,  21  Sup.  Ct.  Rep.  21. 
Right  of  majority   to  amend  by-laws. 

Cited  in  Renn  v.  United  States  Cement  Co.  36  Ind.  App.   153,  73  N.  E.  269, 
holding  that,  as  against  minority,  majority  of  stockholders  may  amend  by-laws 
within  limits   prescribed  by  charter. 
I/egrislative   power   over   corporate   charter. 

Cited  in  Venner  v.  Chicago  City  R.  Co.  246  111.  176,  138  Am.  St.  Rep.  229,  92 
N.  E.  643,  20  Ann.  Cas.  607,  holding  that  charters  of  corporations  are  subject  to 
general  laws  of  state  enacted  under  police  power  and  such  power  cannot  be  cur- 
tailed by  previous  legislative  enactments;  Bigelow  v.  Calumet  &  II.  Min.  Co.  94 
C.  C.  A.  13,  167  Fed.  723,  Affirming  107  Fed.  708,  holding  that  legislature  has 
power  to  amend  corporation  law  so  as  to  permit  mining  corporations  to  hold 
stock  in  other  similar  corporations;  Lord  v.  Equitable  Life  Assur.  Soc.  194  N.  Y. 
233,  22  L.R.A.(X.S.)  430,  87  X.  E.  443;  Lord  v.  Equitable  Life  Assur.  Soc.  47 
Misc.  200,  94  N.  Y.  Supp.  65, — holding  that  legislature  has  no  power  to  authorize 
amendment  to  charter  which  limits  right  of  stockholders  to  vote  for  all  the  di- 
rectors of  the  corporation;  Hinckley  v.  Schwar/schild  &  S.  Co.  107  App.  Di.v.  477, 
95  X.  Y.  Supp.  357,  holding  valid  act  permitting  corporation  to  issue  preferred 
stock  upon  vote  of  two  thirds  of  common  stockholders;  Atty.  Gen.  ex  rel.  Hur- 
ley v.  Bridgman,  134  Mich.  380,  96  X".  W.  438,  on  application  of  minority  stock- 
holders cumulative  voting  law  to  banks;  Smith  v.  Lake  Shore  &  M.  S.  R.  Co. 
114  Mich.  472,  72  XT.  W.  328,  on  power  of  legislature  under  reserved  right  to- 
amend,  alter  or  repeal. 

Cited  in  note  (22  L.R.A.(X.S.)  420)  on  right  under  reserved  power  over  to 
change  voting  rights  of  stockholders. 

Distinguished  in  Railroad  Comrs.  v.  Grand  Rapids  &  I.  R.  Co.  130  Mich.  250, 
89  X.  W.  967,  holding  railroad  bound  by  rates  prescribed  by  statute  under  which 
it  was  organized  even  though  such  rates  are  unreasonable. 
Remedy  to  enforce  rig-ht  to  office. 

Cited  in  Miner  v.  Beurmann,  165  Mich.  677,  131  X.  W.  388,  holding  that  man- 
damus does  not  lie  to  try  title  to  public  office. 

56  L.  R.  A.  951,  MARX  &  H.  JEAXS  CLOTHIXG  CO.  v.  WATSOX,  168  Mo.  133, 
90  Am.  St.  Rep.  440,  67  S.  W.  391. 

RlRfhts   of   labor    unions. 

Cited  in  Kemp  v.  Division  Xo.  241.  153  111.  App.  377,  holding  that  if  there,  is 
no  trade  dispute  between  employer  and  employees  and  strike  is  inaugurated  to 
compel  discharge  of  certain  employees  latter  may  recover  damages  for  inter- 
ference with  their  rights;  St.  Louis  v.  Gloner,  210  Mo.  511,  15  L.R.A; (X.S.)  976r 
124  Am.  St.  Rep.  750,  109  S.  W.  30,  holding  that  member  of  labor  union  doing 
picket  duty  during  strike  is  not  liable  to  arrest  therefor,  and  ordinance  making 
him  liable  to  arrest  is  unconstitutional;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114r 
Wis.  545,  58  L.R.A.  755,  93  Am.  St.  Rep.  934,  90  X.  W.  1098,  holding  unconsti- 
tutional act  making  it  an  offense  to  discharge  an  employee  because  member  of 
-  labor  union;  Mills  v.  United  States  Printing  Co.  99  App.  Div.  612,  91  X.  Y.  Supp. 
185,  holding  that  "boycotting"  is  not  in  itself  unlawful. 

Cited  in  footnotes  to  Xational  Protective  Asso.  v.  Gumming,  58  L.R.A.  135r 
which  denies  liability  of  members  of  labor  union  for  causing  discharge  of  non- 
members  by  threatening  to  strike  unless  nonmembers  discharged;  Employing 
Printer's  Club  v.  DeBlosser  Co.  69  L.R.A.  90.  which  holds  actionable  a  combin- 


56  L.R.A.  951]  L.  R.  A.  CASES  AS  AUTHORITIES.  366 

ation  to  injure  person  in  his  trade  in  inducing  employee  to  break  contract  or  to 
decline  to  continue  longer  in  his  employment. 

Cited  in  notes  (16  L.R.A. (N.S.)  93)  on  legality  of  "secondary  boycott,"  by 
labor  union;  (103  Am.  St.  Rep.  494,  495)  on  boycotting;  (1  Brit.  Rul.  Cas.  266) 
on  liability  of  labor  union  for  boycott. 

Disapproved   in   Pickett  v.   Walsh,   192   Mass.   588,   6   L.R.A. (N.S.)    1080,    116 
Am.  St.   Rep.   272,   78  N.  E.   753,   7   Ann.   Cas.   638,   holding   unlawful   a   "sym- 
pathetic strike"  by  labor  union  against  firm  with  which  it  had  no  dispute,  for 
purpose  of  coercing  it  into  boycott. 
Injunction   ag-aiiist   otrike. 

Cited  in  Everett  Waddey  Co.  v.  Richmond  Typographical  Union  No.  90.  105 
Va.  196,  5  L.R.A.(X.S.)  796,  53  S.  E.  273,  8  Ann.  Cas.  798,  denying  injunction  to 
restrain  labor  union  from  interfering  with  plaintiff's  employees  and  inducing 
them  to  quit  such  employment,  where  means  used  were  not  unlawful. 

Distinguished  in  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  472,  22  L.R.A.(N.S.) 
627,  128  Am.  St.  Rep.  492,  114  S.  W.  997.  holding  that  injunction  may  issue  to 
prevent  officers  of  labor  union  from  declaring  a  boycott. 
—   \iiJiin.M   boycott  circulars. 

Cited  in  Lindsay  &  Co.  v.  Montana  Federation  of  Labor,  37  Mont.  277.  IS 
L.R.A. (N.S.)  713,  127  Am.  St.  Rep.  722,  96  Pac.  127,  denying  injunction  to  re- 
strain labor  union  from  issuing  and  circulating  boycott  circulars. 

Cited  in  footnotes  to  Gray  v.  Building  Trades  Council,  63  L.R.A.  753.  which 
holds  that  boycott  by  combination  of  labor  unions  against  firms  placed  by  them 
on  "the  unfair  list,"  because  of  the  employment  of  nonunion  men  by  threatening 
customers  and  prospective  customers  with  inability  to  employ  men  if  they 
deal  with  such  firms  will  be  enjoined;  My  Maryland  Lodge  v.  Adt,  68  L.R.A.  732V 
which  sustains  right  to  injunction  against  boycott. 

Cited  in  note  (32  L.R.A.  ( N.S. )  1014,  1019)  on  injunction  against  publishing 
or  circulating  statements  relative  to  industrial  disputes  by  labor  union. 

Disapproved   in   Rocky  Mountain   Bell  Teleph.    Co.  v.   Montana    Federation   of 
Labor,  156  Fed.  821,  granting  temporary  injunction  restraining  labor  union  from 
interfering  with  plaintiffs  by  issuing  circulars  advising  boycott. 
\  ita  i  us  t    ri  ifh  t    to  labor. 

Cited  in  Rabinovich  v.  Reith,  120  111.  App.  417,  denying  injunction  to  prevent 
millinery  trimmer   from  working  for   any  other   employer   during  time   she   had 
contracted  to   work  for   plaintiff, 
it  lulit    to   free   tipeech. 

Cited  in  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  271,  99  Am.  St.  Rep.  624,  76 
S.  W.   79,  on  right  to  free  speech,  and   liability  for  violation   of  the  privilege; 
People  ex   rel.  Atty.   Gen.   v.   News-Times   Pub.   Co.   35   Colo.   456,   84   Pac.   912 
(dissenting  opinion),  on  truth  as  defense  to  action  for  libel. 
Jurisdiction   as  affected   by   amount    involved   in   case. 

Cited  in  Vanderberg  v.  Kansas  City,  Missouri,  Gas  Co.  199  Mo.  460,  97  S.  \\ . 
908,  holding  that  amount  in  dispute  for  purpose  of  jurisdiction  is  not  the  amount 
asked  in  complaint  but  such  amount  as  the  facts  show  to  be  reasonably  in 
question. 

56  L.  R.  A.  959,  PETERSON  v.  WILMINGTON,  130  N.  C.  76,  40  S.  E.  S.53. 

Followed  without  discussion  in  Scott  v.  Greensboro,  131  N.  C.  827,  43  S.  E. 
1005;  Byrd  v.  Greensboro,  131  N.  C.  828,  43  S.  E.  1003. 
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Liability  of  municipality   (or   neglect. 

Cited  in  Metz  v.  Asheville,  150  X.  C.  750,  22  L.R.A.(X.S.)  944.  64  S.  E.  881, 
holding  city  not  liable  for  damages  caused  by  negligence  in  maintaining  public- 
sewer  system;  Dalton  v.  Wilson,  118  Ga.  102,  98  Am.  St.  Rep.  101,  44  S.  E.  830, 
holding  city  not  liable  for  failure  or  refusal  to  abate  private  sewer  constituting 
a  nuisance,  though  its  construction  was  authorized  by  the  city;  Williams  v. 
Greenville,  130  X.  C.  97,  57  L.R.A.  208,  89  Am.  St.  Rep.  860,  40  S.  E.  977, 
holding  municipality  liable  for  damage  to  property  only,  in  case  of  negligence 
in  keeping  drain  in  repair. 

Cited  in  footnotes  to  Colwell  v.  Waterbury,  57  L.R.A.  218,  which  denies  city's 
liability  for  injury  to  employee  through  defect  in  machine  for  crushing  stone  for 
highways;  Hall  v.  Concord,  58  L.R.A.  455,  which  denies  city's  liability  for 
negligent  management  of  steam  roller  in  repairing  city  street  under  supervision 
of  state  superintendent;  McFadden  v.  Jewell,  60  L.R.A.  402,  which  denies  city's 
liability  for  injury  to  child  by  negligence  of  one  employed  to  clear  alley  of 
weeds;  Dudley  v.  Flemingsburg,  60  L.R.A.  575,  which  denies  city's  liability  for 
injuries  by  failure  to  prevent  coasting  in  streets :  Bowden  v.  Kansas  City,  66 
L.R.A.  181,  which  holds  that  city  is  performing  ministerial  public  duty  in  main- 
taining fire  station  so  as  to  be  liable  in  damages  to  employee  for  personal  in- 
juries resulting  from  neglect  of  city  to  furnish  reasonably  safe  place  to  work. 

Cited  in  note   (1  L.R.A.  (X.S.)   666)   on  distinction  between  private  and  public 
functions  of  municipality  with  respect  to  liability  for  damages. 
Defective  fire  apparatus. 

Cited  in  Long  v.  Birmingham,  161  Ala.  432,  49  So.  881,  18  Ann.  Cas.  507, 
holding  city  not  liable  for  injury  to  fireman  resulting  from  its  negligence  in 
failing  to  furnish  proper  equipment. 

Cited  in  note  (4  L.R.A. (X.S.)  631)  on  municipal  liability  for  acts  or  negli- 
gence of  fire  department. 
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57  L.  R.  A.  33,  LOUISVILLE  TOBACCO  WAREHOUSE  CO.  v.  COM.  106  Ky. 

165,  49  S.  W.  1069. 
Taxation  of  franchisee. 

Cited  in  Providence  Bkg.  Co.  v.  Webster  County,  108  Ky.  530,  57  S.  W.  14, 
holding  that  the  franchise  of  an  unincorporated  banking  association  was  taxable; 
James  v.  Kentucky  Ref.  Co.  132  Ky.  365,  113  S.  W.  468  (dissenting  opinion)  ; 
Com.  ex  rel.  McElroy  v.  Walsh,  333  Ky.  112,  117  S.  W.  398;  Ohio  Valley  Teleph. 
Co.  v.  Louisville,  123  Ky.  201,  94  S.  W.  17  (dissenting  opinion), — on  the  taxation 
of  franchises;  Com.  ex  rel.  Auditor's  Agent  v.  Louisville  Gas  Co.  135  Ky.  329, 
122  S.  W.  164,  holding  that  where  a  corporation  pays  a  franchise  tax,  the  share- 
holders are  not  required  to  list  for  taxation  their  shares  of  stock,  since  a  taxation 
of  the  former  covers  the  latter;  Marion  Nat.  Bank  v.  Burton,  121  Ky.  888,  10 
L.R.A.  (N.S.)  956,  90  S.  W.  944,  on  the  ascertainment  of  value  of  franchise  for 
purposes  of  taxation. 

Annotation  cited  in  Adams  v.  Bullock,  94  Miss.  32,  47  So.  527,  39  Ann.  Cas. 
165,  holding  that  a  grant  of  a  franchise  to  construct  water  works  in  a  city  is  a 
grant  of  a  franchise  taxable  as  personal  property. 

Cited  in  note   (131  Am.  St.  Rep.  876)   on  taxation  of  franchises. 
Of  corporations. 

Cited  in  Com.  v.  Cumberland  Teleph.  &  Teleg.  Co.  124  Ky.  539,  99  S.  W.  (504, 
holding  that  the  tax  upon  a  franchise  is  a  tax  upon  the  intangible  property  of 
the  corporation;  Com.  v.  Southern  P.  Co.  144  Ky.  806,  139  S.  W.  929,  to  the 
point  that  franchise  tax  under  statute  is  simply  tax  upon  intangible  property 
of  corporation;  Southwestern  Teleg.  &  Teleph.  Co.  v.  San  Antonio,  32  Tex.  Civ. 
App.  102,  73  S.  W.  859,  holding  that  the  franchise  of  a  telephone  company  was 
property  and  taxable  as  such. 

Cited  in  footnotes  to  People  ex  rel.  United  States  Aluminum  Printing  Plate 
Co.  63  L.R.A.  87,  which  holds  domestic  as  well  as  foreign  corporation  subject  to 
graduated  tax  on  right  to  do  business  within  the  state;  People  ex  rel.  Metro- 
politan Street  R.  Co.  v.  State  Bd.  of  Tax  Comrs.  63  L.R.A.  884,  which  holds 
right  of  local  self  government  not  violated  by  recognition  for  tax  purposes  of 
distinct  property  in  special  corporate  franchises  and  imposing  duty  of  assessing 
tax  upon  state  officers;  Bank  of  California  v.  San  Francisco,  64  L.R.A.  918, 
which  sustains  right  to  tax  as  property  the  right  to  exist  as  a  corporation: 
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People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  67  L.R.A.  960,  which  holds  that 
amount  of  capital  employed  by  corporation  and  not  its  stock  is  to  be  considered 
in  fixing  franchise  tax. 

Cited  in  notes  (58  L.R.A.  559.  615,)  on  taxation  of  capital  stock  of  corpora- 
tions; (66  L.R.A.  52)  on  nature  of  railroad  as  realty  or  personalty  for  purpose  of 
taxation. 

Distinguished  in  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  674,  43  L.  ed. 
855,  19  Sup.  Ct.  Rep.  537,  holding  that  the  state  could  not  tax  the  franchise 
or  intangible  property  of  a  national  bank;  Bank  of  California  v.  San  Francisco, 
142  Cal.  283,  64  L.R.A.  921,  100  Am.  St.  Rep.  130,  75  Pac.  832,  holding  that  a 
franchise  of  a  banking  corporation  was  taxable  as  property,  under  a  statute 
defining  property  as  all  credits,  franchises,  etc. 
Corporations  enjoying:  special  privilege. 

Cited  in  Mtn&  L.  Ins.  Co.  v.  Coulter,  115  Ky.  798,  74  S.  W.  1050,  holding 
that  the  franchise  of  an  insurance  company  is  not  taxable  under  the  statute 
imposing  a  tax  on  the  franchise  of  every  corporation  enjoying  some  special 
privilege  not  given  to  individuals;  Standard  Oil  Co.  v.  Com.  119  Ky.  79,  82 
S.  W.  1020,  holding  same  as  to  mere  trading  corporation;  Louisville  Tank 
Line  Co.  v.  Com.  123  Ky.  84,  93  S.  W.  635,  holding  that  a  tank  line  owning 
tank-cars  for  the  transportation  of  oils  under  contracts  with  the  railroads  was 
subject  to  the  same  franchise  tax  law. 
Uniformity  of  taxation. 

Annotation  approved  in  American  Smelting  &  Ref.  Co.  v.  People,  34  Colo.  246, 
—  L.R.A.  (N.S. )  — ,  82  Pac.  531,  holding  that  a  license  tax  of  four  per  cent 
upon  foreign  corporations  admitted  to  do  business  within  the  state,  is  not  a 
property  tax  within  the  meaning  of  the  constitution  requiring  uniformity  of 
taxes. 
Contemporaneous  circumstances  In  statutory  conMtruction. 

Cited  in  Com.  v.  Kentucky  Distilleries  &  Warehouse  Co.  143  Ky.  330,  136 
S.  W.  1032,  holding  that  rule  of  contemporaneous  construction  can  be  invoked 
only  when  it  is  made  to  appear  that  there  has  been  in  fact  a  construction  by 
officers  charged  with  execution  of  statutory  provision;  Com.  v.  Gregory,  121 
Ky.  262,  89  S.  W.  168,  on  the  adoption  by  the  courts  of  a  contemporaneous  con- 
struction placed  upon  a  statute,  and  holding  same  was  binding  upon  the  courts 
after  such  construction  had  been  followed  for  twenty-five  years. 
A'enue  of  action  to  recover  penalty  under  statute. 

Cited  in  Com.  v.  Morrell  Refrigerator  Car  Co.  129  Ky.  743,  112  S.  W.  860,  as 
an  instance  and  holding  that  the  cause  of  action  for  a  penalty  for  failure  to 
make  reports  required  of  a  corporation,  to  state  auditor,  lies  in  the  county  where 
the  auditor's  office  is  located. 

57  L.  R.  A.  50,  SOUTH  COVINGTON  &  C.  STREET  R.  CO.  v.  BELLEVUE,  105 

Ky.  283,  49  S.  W.  23.        ' 
Taxation   of   franchises. 

Cited  in  Nebraska  Teleph.  Co.  v.  Lincoln,  82  Neb.  64,  28  L.R.A. (N.S.)  225,  117 
N.  W.  284,  holding  that  a  tax  upon  the  gross  earnings  of  a  telephone  company, 
levied  as  an  occupation  tax,  is  not  double  taxation  where  the  franchise  of  the 
corporation  is  also  taxed  along  with  its  tangible  property,  and  also  citing  anno- 
tation on  this  point;  Southwestern  Teleg.  &  Teleph.  Co.  v.  San  Antonio,  32  Tex. 
Civ.  App.  103,  73  S.  W.  859,  holding  that  a  franchise  of  a  corporation  is  property 
within  the  meaning  of  the  charter  of  a  city  requiring  it  to  tax  all  property 
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within  the  same;  Board  of  Equali/ation  v.  Louisville  &  X.  R.  Co.  139  Ky.  391, 
109  S.  W.  303,  holding  that  where  railroad  owned  bridge  as  part  of  system,  such 
bridge  was  assessable  by  Railroad  Commission,  and  not  by  local  authorities. 

Cited  in  notes  (57  L.R.A.  94)  on  taxation  of  corporate  franchises;  (58  L.R.A. 
559)  on  taxation  of  capital  stock  of  corporations;  (131  Am.  St.  Rep.  875,  879) 
on  taxation  of  franchises. 

—  < 'unNt  i  i  ii  i  i<inn  I  i  i  .1     of    «•(:•  i  u  K-M    Imposing-    same. 

Cited  in  Southern  R.  Co.  v.  Coulter,  113  Ky.  668,  68  S.  W.  873;  Paducah  Street 
R.  Co.  v.  McCracken  County,  105  Ky.  477,  49  S.  W.  178, — holding  that  a  statute 
imposing  a  tax  upon  the  franchise  of  a  corporation  is  valid  and  constitutional: 
Campbell  Turnp.  Road  Co.  v.  District  of  Highlands,  130  Ky.  815,  114  S.  W.  286, 
holding  that  the  franchise  of  a  turnpike  company  is  property  and  subject  to  taxa- 
tion, so  that  a  statute  making  it  taxable  in  every  district  through  which  it 
passes  is  constitutional. 

Cited  in  note  (60  L.R.A.  49.  83)  on  corporate  taxation  as  affected  by  contract 
clause  in  Federal  Constitution. 

57  L.  R.  A.  63,  STATE  v.  DULUTH  GAS  &  WATER  CO.  76  Minn.  96,  78  N.  W. 

1032. 
Taxation  of  corporation*. 

Cited  in  State  v.  Western  U.  Teleg.  Co.  96  Minn.  21,  104  N.  W.  567,  holding 
domestic  corporations  are  taxed  upon  their  franchises  and  upon  value  of  their 
property  of  all  kinds;  State  v.  St.  Paul  Trust  Co.  76  Minn.  429,  79  N.  W.  543, 
holding  no  part  of  the  capital  stock  of  companies  or  associations  whose  property 
is  listed  for  taxation  under  G.  S.  1894,  sec.  1530,  is  taxable  as  such  where  the 
value  of  its  real  property  or  of  its  personal  property  or  the  aggregate  of  both, 
exceeds  market  value  of  its  capital  stock ;  State  v.  Nelson,  107  Minn.  325,  119 
N.  W.  1058,  holding  that  stock  in  foreign  corporation  never  listed  or  assessed 
should  be  excluded  in  determining  amount  of  judgment  for  taxes  on  personal 
property. 

—  Deduction   of  indebtedness. 

Cited  in  State  ex  rel.  Shriver  v.  Karr,  64  Neb.  521,  90  N.  W.  298,  holding  that 
statute   authorizing   deduction   of   indebtedness   of   corporation   from   assessment 
valuation  of  capital  stock  is  unconstitutional. 
Statute   void    in    part. 

Cited  in  Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis  &  C.  County,  28  Mont.  500, 
98  Am.  St.  Rep.  572,  72  Pac.  982,  holding  where  the  valid  and  invalid  portions 
are  capable  of  being  separated  and   the  valid  part  is  a  complete  act,  and  not 
dependent  upon  which  is  void,  the  latter  alone  will  be  rejected. 
Railroad  an  including  street  railway. 

Cited  in  State  ex  rel.  Tyrrell  v.  Lincoln  Traction  Co.  90  Neb.  542,  134  N.  W. 
278,  holding  that  statute  prohibiting  consolidation  of  stock,  etc.,  of  railroad  cor- 
porations, does  not  apply  to  street  railways;  State  v.  Minneapolis  &  St.  P.  Su- 
burban R.  Co.  114  Minn.  76,  130  N.  W.  71,  holding  that  suburban  railway 
operated  between  two  cities  is  not  street  railway  and  is  subject  to  gross  earnings 
tax  provided  by  laws  of  1909;  Omaha  &  C.  B.  Street  R.  Co.  v.  Interstate  Com- 
merce Commission,  179  Fed.  244,  holding  that  statutes  intended  to  regulate  com- 
merce do  not  apply  to  street  railway  companies  carrying  passengers  between 
cities  in  different  states. 

Cited  in  footnotes  to  Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  61  L.R.A. 
249,  which  holds  chartered  street  railway  a  railroad  company  within  statute  as 
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to  liability  for  negligence  of  fellow  servant;  Diebold  v.  Kentucky  Traction  Co. 
63  L.R.A.  637,  which  holds  an  electric  railway  for  carrying  of  passengers  and 
freight  between  cities  in  different  states  a  trunk  railway  within  exception  of 
such  railways  from  constitutional  prohibition  against  granting  franchises  to 
other  than  the  highest  bidder. 

Disapproved  in  Savannah,  T.  &  I.  of  II.  R.  Co.  v.  Williams,  117  Ga.  418.  61 
L.R.A.  251,  43  S.  E.  751,  holding  term  "railroad"  includes  street  railroad. 

57  L.  R.  A.  78,  COMMERCIAL  ELECTRIC  LIGHT  &   P.  CO.  v.  JUDSOX;   21 

Wash.  49,  56  Pac.  829. 
Corporate   property  subject   to   taxation. 

Cited  in  Ridpath  v.  Spokane  County,  23  Wash.  438,  63  Pac.  261,  holding  that 
under  the  revenue  laws  of  the  state,  both  the  tangible  and  intangible  property 
of  a  corporation  is  subject  to  taxation,   so  that  shares   of   stock  cannot   be  as- 
sessed against  a  stockholder. 
—  Franchises. 

Followed  in  Edison  Electric  Illuminating  Co.  v.  Spokane  County,  22  Wash. 
170,  60  Pac.  132,  holding  that  corporate  franchises  are  taxable. 

Cited  in  Chehalis  Boom  Co.  v.  Chehalis  County,  24  Wash.  137,  63  Pac.  1123, 
holding  that  the  corporate  franchise  of  a  boom  company  was  taxable;  South- 
western Teleg.  &  Teleph.  Co.  v.  San  Antonio,  32  Tex.  Civ.  App.  103,  73  S.  W. 
859,  holding  that  the  franchise  of  a  corporation  is  property  within  the  meaning 
of  a  city  charter  requiring  the  taxation  of  all  property  within  the  city;  Lewiston 
Water  &  P.  Co.  v.  Asotin  County,  24  Wash.  376,  64  Pac.  544,  holding  that  the 
franchise  of  a  corporation  is  taxable  but  only  to  the  corporation,  and  an  assess- 
ment on  the  property  in  which  all  the  capital  is  invested,  and  also  on  the  capital 
stock,  is  double  taxation. 

Cited  in  note  (131  Am.  St.  Rep.  869,  870)  on  taxation  of  franchises. 
Taxation  of  property   for  Yvhich  no  method   of  taxation   is  prescribed. 

Cited  in  note  (28  L.R.A. (N.S.)  252)  as  to  whether  property  for  which  no 
method  of  taxation  prescribed  is  taxable  under  statute  declaring  all  property  not 
exempt  shall  be  taxed  in  manner  therein  provided. 

57  L.  R.  A.  108,  HINDMAN  v.  FIRST  NAT.  BANK,  50  C.  C.  A.  623,  112  Fed. 

931. 
Liability  for  milking  fraudulent  representations. 

Cited  in  Greene  v.  Mercantile  Trust  Co.  60  Misc.  193,  111  N.  Y.  Supp.  802, 
holding  that  one  who  makes  fraudulent  representations,  upon  which  another 
relies  to  his  injury,  as  was  intended  by  the  former  in  making  the  representations, 
he  is  liable  personally  for  the  same  though  he  did  not  make  them  to  the  person 
injured  nor  derived  any  benefit  from  the  same;  Lovelace  v.  Suter,  93  Mo.  App. 
438,  67  S.  W.  737,  holding  that  deceit  will  not  lie  against  bank  for  cashier's  falsely 
advising  that  certain  securities  were  good  where  it  appears  that  cashier  believed 
them  good  and  that  bank  had  largely  invested  in  same  securities;  Puffer  v. 
Welch,  144  Wis.  513,  129  N.  W.  525,  Ann.  Cas.  1912A,  1120,  holding  that  mis- 
representations which  induced  acceptance  of  written  instrument  running  to 
vendee  do  not  run  with  instrument  so  as  to  give  right  of  action  in  favor  of 
person  to  whom  they  were  not  addressed  or  intended  to  be  communicated ; 
Peterson  v.  Tillinghast,  112  C.  C.  A.  545,  192  Fed.  292,  holding  that  it  is  defense 
to  note  in  hands  of  receiver  of  bank  that  it  was  given  to  bank  solely  for  its 
accommodation  and  on  agreement  that  bank  would  provide  for  its  payment  and 
never  call  on  maker. 
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Cited  in  footnotes  to  Tecumseh  Nat.  Bank  v.  Chamberlain  Banking  House,  57 
L.R.A.  81],  which  holds  false  representations  by  defaulting  president  as  to  lia- 
bility to  bank  and  value  of  securities  already  furnished,  not  binding  on  bank ; 
Taylor  v.  Commercial  Bank,  62  L.R.A.  783,  which  holds  bank  not  liable  for 
fraud  of  cashier  in  inducing  third  person  to  give  credit  to  customer  by  false 
representations  as  to  his  responsibility. 

Cited  in  note  (7  L.R.A.  (N.S.)  648)  on  American  views  of  case  of  Derry  v. 
Peek. 

—  As   effected   by   purpose    for   which   representations   were   made. 

Cited  in  Webb  v.  Rockefeller,  195  Mo.  68,  6  L.R.A.(N.S.)  870,  93  S.  W.  772, 
holding  that  where  stockholders  of  a  corporation  fraudulently  stated  in  their 
articles  of  incorporation  that  a  certain  amount  of  stock  had  been  subscribed  and 
paid  for,  they  are  not  liable  to  the  creditors  since  the  representations  were  made 
to  comply  with  the  law  and  not  for  the  benefit  of  creditors;  McKee  v.  Rudd, 
222  Mo.  372,  133  Am.  St.  Rep.  529,  121  S.  W.  312,  holding  same  as  to  the  repre- 
sentations of  the  officers  of  the  corporation. 

—  Necessity  of  showing'  reliance   npon  false  statements. 

Cited  in  Davis  v.  Louisville  Trust  Co.  30  L.R.A. (N.S.)  1018,  104  C.  C.  A.  24, 
181  Fed.  19,  holding  that  one  securing  information  as  to  standing  of  corporation 
through  subscriber  to  mercantile  agency,  may  rely  thereon  in  purchasing  stock 
from  corporation;  Cheney  v.  Dickinson,  28  L.R.A. (N.S.)  362,  96  C.  C.  A.  314,  172 
Fed.  112,  holding  that  there  can  be  no  action  for  deceit  unless  the  injured  party 
relied  upon  the  false  statements. 

—  Reckless   statements   unknowingly  untrue. 

Cited  in  Joslyn  v.  Cadillac  Automobile  Co.  101  C.  C.  A.  77,  177  Fed.  868, 
holding  that  a  statement  recklessly  made  without  knowledge  of  its  truthfulness, 
is  a  false  statement  knowingly  made;  Pittsburg  Life  &  T.  Co.  v.  Northern  Cent. 
L.  Ins.  Co.  140  Fed.  892,  holding  that  in  an  action  for  deceit  it  must  be  shown 
that  the  fraudulent  representations  were  made,  and  that  they  were  made  know- 
ingly and  intentionally,  or  with  such  a  reckless  disregard  of  the  truth  as  to 
raise  a  presumption  of  fraudulent  intent;  Kimber  v.  Young,  70  C.  C.  A.  178, 
137  Fed.  748,  holding  that  in  an  action  for  deceit  it  must  be  shown  that  the 
person  making  the  fraudulent  representations  knew  them  to  be  false,  or  that 
they  were  made  with  such  reckless  disregard  of  the  truth  as  to  be  the  equivalent 
of  fraud. 
Measure  of  damage*. 

Cited  in  Chesbrough  v.  Woodworth,  116  C.  C.  A.  465,  195   Fed.  885,  holding 
that  in  common  law  action  for  deceit  in  inducing  purchase  of  property,  measure 
of  damages  is  difference  between  sum  expended  and  actual  value  of  property. 
Sufficiency  of   exception   to  charge. 

Cited  in  Pennsylvania  Co.  v.  Whitney,  95  C.  C.  A.  70,  169  Fed.  577,  holding 
that  an  exception,  "We  except  generally  to  the  charge"  is  not  sufficient  where  the 
charge  contains  any  correct  proposition;  Wells,  F.  &  Co.  v.  Zimmer,  108  C.  C.  A. 
242,  186  Fed.  132,  holding  that  exceptions  to  instructions  must  be  taken  before 
jury  retires. 

57  L.  R.  A.  120,  TOOTLE  v.  COLEMAN,  46  C.  C.  A.  132,  107  Fed.  41. 
Where  debt  garniahable. 

Cited  in  footnotes  to  Baltimore  &  0.  S.  W.  R.  Co.  v.  Adams,  60  L.R.A.  396,  which 
holds  garnishee  protected  by  foreign  judgment  against  paying  claim  to  principal 
debtor  though  judgment  was  obtained  by  latter  before  former  judgment  was 
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entered;  National  Broadway  Bank  v.  Sampson,  66  L.R.A.  600,  which  holds  lia- 
bility of  nonresident  to  nonresident  corporation  not  subject  to  attachment  within 
state  when  debtor  is  temporarily  within  jurisdiction  as  situs  of  debt  is  at  place 
of  residence  either  of  debtor  or  of  creditor. 

Cited  in  note   (67  L.R.A.  211)    as  to  where  debt  garnishable. 
Persons   concluded   by   judgment. 

Cited  in  Tilley  v.  Coykendall,  69  App.  Div.  102,  74  X.  Y.  Supp.  631  (dissenting 
opinion),  on  the  conclusiveness  of  judgment  on  parties  who  appeared  at  the  trial: 
James  v.  Germania  Iron  Co.  46  C.  C.  A.  476,  107  Fed.  613,  holding  that  one  who 
institutes  and  conducts  a  litigation  in  another's  name  is  estopped  by  the  decision 
or  judgment  therein  from  again  contesting  the  same  issues  with  his  adversary 
or  those  in  privity  with  him,  the  same  as  the  party  in  whose  name  the  litigation 
was  conducted;  Saxlehner  v.  Eisner,  140  Fed.  941,  holding  that  the  executive 
officers  of  a  corporation  who  directed  and  controlled  the  defense  of  a  suit  against 
it  for  an  infringement  of  a  trade-mark,  are  concluded  by  the  judgment  and  liable 
for  the  damages  assessed  where  they  caused  the  corporation  to  dispose  of  its 
property  pending  litigation. 

Cited  in  note  (37  L.R.A.  (N.S.)  965)  on  judgment,  conclusiveness  as  against 
one  who  voluntarily  conducted  defense. 

Distinguished   in   State  v.  King,   64  W.  Va.   560,  63   S.   E.   468,   holding  that 
persons  instigating  an  appeal  from  a  decree  which  is  affirmed,  do  not  thereby  sub- 
ject themselves  to  such  decree. 
Estoppel  to  deny  jurisdiction  on  removal  of  cause  from  state  court. 

Cited  in  Barlow  v.  Chicago  &  N.  W.  R.  Co.  164  Fed.  769,  holding  that  by 
removal  of  a  cause  from  the  state  court,  the  person  waives  his  right  to  object 
to  the  jurisdiction  of  the  Federal  court,  unless  the  state  court  did  not  have 
jurisdiction;  Wells  v.  Clark,  136  Fed.  466,  holding  that  where  an  action  is 
properly  instituted  in  a  state  court  and  attachment  had,  and  where  the  petitioner 
relies  solely  upon  diversity  of  citizenship  for  removal,  the  suit  will  not  be  re- 
moved merely  for  the  purpose  of  dismissing  it  for  \vant  of  jurisdiction ;  Lewis 
Pub.  Co.  v.  Wyrnan,  152  Fed.  202,  holding  that  the  fact  that  the  parties  who 
demurred  to  the  jurisdiction,  caused  the  removal  to  the  Federal  court,  does  not 
estop  them  from  questioning  the  jurisdiction  of  the  court  from  which  it  was 
removed. 
I>ersonal  liability  for  acts  done  through  corporation. 

Cited  in  Harrington  v.  Atlantic  &  P.  Teleg.  Co.  143  Fed.  337,  holding  that  a 
stockholder  who  owned  the  majority  of  the  stock  of  a  corporation  and  who  con- 
trolled and  directed  its  business,  is  liable  with  the  corporation  for  the  infringe- 
ment of  the  patents  of  another. 

57  L.  R.  A.  127,  CHICAGO  v.  WILSON,  195  111.  19,  62  N.  E.  843. 
Conclusiveness  of  acts  of  city  council. 

Cited  in  Walker  v.  Chicago,  202  111.  538,  67  N.  E.  369,  holding  that  the  courts 
cannot  interfere  to  prevent  the  proposed  local  improvement  on  the  ground  that  it 
is  not  necessary  or  that  it  imposes  an  unreasonable  burden  upon  the  property 
assessed,  unless  it  appears  that  the  discretion  of  the  city  council  has  been  abused; 
Lake  Forrest  Water  Co.  v.  Lake  Forrest,  154  111.  App.  193,  holding  that  pre- 
sumption is  that  water  rates  fixed  by  ordinance  are  fair  and  reasonable;  Lamb 
v.  Chicago,  219  111.  233,  76  N.  E.  343,  holding  that  where  the  city  council  has 
acted  in  strict  conformity  with  the  statute  in  regard  to  power  given  them,  the 
courts  can  not  interfere  unless  their  acts  are  unjust,  oppressive  and  unreason- 
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able;  Chicago  Union  Traction  Co.  v.  Chicago,  223  111.  40,  79  X.  E.  67,  holding 
that  unless  the  action  of  the  city  council  in  selecting  the  materials  for  curbing 
was  unjust,  unreasonable  and  oppressive,  their  action  is  final  and  conclusive; 
Howe  v.  Chicago,  224  111.  100,  79  N.  E.  421,  sustaining  act  of  city  council  in 
deciding  that  certain  pavement  was  in  such  condition  that  it  should  be  renewed; 
Belleville  v.  Pfiingsten,  225  111.  298,  80  N.  E.  260,  on  the  reasonableness  of  a  city- 
ordinance  calling  for  local  improvements,  and  holding  that  unless  the  acts  of 
the  city  council  are  unreasonable,  unjust,  and  oppressive,  the  courts  can  not  inter- 
fere. 

Cited   in   note    (28   L.R.A.  (N.S.)    1152,    1150)    on    interference   of   courts   with 
assessments  for  improvements  by  front-foot  rule. 
Construction  of  ordinances. 

Cited  in  Gage  v.  Wilmette,  230  111.  431,  82  N.  E.  656,  holding  that  if  an  ordi- 
nance is  capable  of  two  constructions,  one  of  which  will  sustain  it,  and  the  other 
defeat  it,  the  former  will  be  adopted. 

57  L.  R.  A.  130,  MADI8ONVILLE  v.  BISHOP,  113  Ky.  106,  67  S.  W.  269. 
friability  of  city   for  nonfeasance   of  police   officers. 

Cited  in  Dudley  v.  Flemingsburg,  115  Ky.  12,  60  L.R.A.  577,  103  Am.  St.  Rep. 
253,  72  S.  W.  327,  1  Ann.  Cas.  958,  holding  city  is  not  liable  for  injuries  re- 
ceived by  being  run  into  by  a  sled,  since  the  city  is  not  liable  for  the  non- 
feasance  of  its  police  officers  in  failing  to  enforce  the  ordinance  against  coast- 
ing. 

57  L.  R.  A.  132.  AINSWORTH  v.  LAKIN,  180  Mass.  397,  91  Am.  St.  Rep.  314, 

62  N.  E.   746. 
Liability    for   injuries   resulting   from    dangerous    condition    of   realty. 

Distinguished  in  Davis  v.  John  L.  Whiting  &  Sons  Co.  201  Mass.  95,  —  L.R.A. 
(N.S.)   — ,  87  N.  E.  199,  holding  that  an  owner  of  property  was  liable  for  in- 
juries to  pedestrians  upon  street,  resulting  from  the  negligence  of  an  independ- 
ent contractor  engaged  in  painting  the  blinds  upon  his  building. 
—  From  falling'  walls. 

Cited  in  Haack  v.  Brooklyn  Labor  Lyceum  Asso.  93  App.  Div.  494,  87  N.  Y. 
Supp.  814,  holding  the  defendant  liable  for  injuries  to  plaintiff  received  while 
upon  a  public  way  used  as  entrance  to  a  part  of  its  building,  by  the  falling 
of  a  wall  left  standing  by  a  fire  some  forty  days  before. 

Distinguished    in    Chicago    Teleph.    Co.    v.    Hayes,    121    111.    App.    318,    holding 
that  the   telephone  company   is   not   liable   for   injuries   resulting   from   a   fallen 
wire  belonging  to  the  city  and  controlled  by   it. 
Duty  to  protect  neighbors  from   injury   from   dangerous  use   of  land. 

Cited  in  Flynn  v.  Butler,  189  Mass.  387,  75  N.  E.  730,  holding  in  the  con- 
tinued use  of  their  land  at  the  risk  of  inflicting  injurious  consequences  upon 
others,  the  defendants  are  under  legal  obligation  to  take  every  possible  pre- 
caution absolutely  to  prevent  injury  therefrom  to  those  living  in  the  neighbor- 
hood. 

Cited   in   note    (123   Am.   St.   Rep.   569)    on    duty   and   liability   of    landown- 
ers  to    adjoining    proprietors. 
Allowance  of  interest  from  the  time  of  injury. 

Cited  in  Atwood  v.  Boston  Forwarding  &  Transfer  Co.  185  Mass.  559,  71 
N.  E.  72,  holding  that  interest  is  not  allowed  on  a  verdict  in  action  for  in- 
juries to  property,  from  the  date  of  the  injury,  but  the  jury  may  consider  the 
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lapse  of  time  since  the  injury  in  fixing  the  amount  of  recovery:  Peabody  v.  New 
York,  N.  H.  &  H.  R.  Co.  187  Mass.  493,  73  N.  E.  649,  holding  that  in  an  action 
for  injuries  to  'abutting  property  because  of  change  of  grade,  the  jury  could  add 
to  the  sum  allowed  as  damages,  an  additional  sum  computed  as  interest  from  the 
time  of  the  injury,  for  the  detention  of  the  damages  due  and  unpaid;  New 
York  Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co.  192  Mass.  406,  78  N.  E.  463, 
holding  that  for  a  breach  of  contract  the  interest  should  be  allowed  as  from 
the  date  of  the  breach. 

Cited   in   note    (28   L.R.A.  (N.S.)    68)    on    interest   on   unliquidated    damages. 

57  L.  R.  A.  136,  FUCHS  v.  ST.  LOUIS,  167  Mo.  620,  67  S.  W.  610. 

Followed  without  discussion  in  Paden  v.  Van  Blarcom,  181  Mo.  133,  79  S.  W. 
1195. 
Proximate  cause. 

Cited  in  Wilson  v.  Missouri,  K.  &  T.  R.  Co.  129  Mo.  App.  665,  108  S.  W.  590, 
holding  that  the  escape  of  infected  cattel  into  a  highway  necessitating  the  clos- 
ing and  quarantining  of  the  highway,  was  not  the  proximate  cause  of  the  loss 
of  profits  from  the  plaintiff's  pasture  which  customers  would  not  use  after 
the  highway  leading  thereto  had  been  closed;  Lynch  v.  St.  Louis  Transit  Co. 
102  Mo.  App.  642,  77  S.  W.  100,  holding  that  the  carrying  of  a  passenger  beyond 
the  regular  stopping  point  is  not  the  proximate  cause  of  injury  to  such  passenger 
where  the  place  of  alighting  appeared  to  be  safe  and  he  waived  the  right  to 
object  by  alighting. 
—  As  question  of  fact. 

Distinguished  in  Harrison  v.  Kansas  City  Electric  Light  Co.  195  Mo.  630,  7 
L.R.A. (N.S.)    303,  93  S.  W.  951,  holding  that  where  the  concurrent  negligence 
of  the  defendant  and  another  resulted   in  the  death  of  a  third  person,   it  was 
proper  to  submit  the  question  of  proximate  cause  to  the  jury. 
Kes   ip.su   loquitur. 

Cited  in  Klebe  v.  Parker  Distilling  Co.  207  Mo.  490,  13  L.R.A. (N.S.)  144,  105 
S.  W.  1057,  holding  that  the  rule  of  res  ipsa  loquitur  applies  as  between  master 
and  servant  where  reasons  for  its  application  exist;  Rickaly  v.  O'Brien  Boiler 
Works  Co.  108  Mo.  App.  138,  82  S.  W.  963,  holding  that  ordinarily  the  rule  of 
res  ipsa  loquitur  does  not  apply  to  actions  by  the  servant  against  the  master, 
but  the  negligence  of  the  master  is  an  affirmative  fact  for  the  servant  to  estab- 
lish by  evidence. 
Reasonable  care. 

Cited  in  Chandler  v.  Kansas  City,  Missouri,  Gas  Co.  174  Mo.  329,  62  L.R.A. 
477,  97  Am.  St.  Rep.  570,  73  S.  W.  502,  holding  that  reasonable  care  is  such 
care  as  the  ideal  reasonable  man  would  use  under  the  same  circumstances  as 
will  enable  him  to  forecast  as  probable  in  the  usual  course  of  things  that  an 
accident  was  likely  to  happen  if  some  duty  was  neglected;  Harris  v.  Kansas 
City  Southern  R.  Co.  146  Mo.  App.  532,  124  S.  W.  576,  holding  that  master's 
duty  to  furnish  safe  place,  is  determined  by  reference  to  conduct  of  ordinarily 
prudent  person  under  like  circumstances;  Rogers  v.  Meyerson  Printing  Co.  103 
Mo.  App.  689,  78  S.  W.  79,  holding  that  if  an  injury  occurs  which  a  prudent 
man,  all  circumstances  considered,  would  have  been  unlikely  to  anticipate,  it  is 
referable  to  the  category  of  inevitable  accidents. 
General  allegations  controlled  by  specific  ones. 

Cited  in  United  States  v.  Atchison,  T.  &  S.  F.  R.  Co.  142  Fed.   191,  holding 
that  general  allegations  are  controlled  by  antecedent  specifications  and  are  lim- 
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ited  to  objects  of  like  kind  with  those  specified;   Gustafson  v.  Chicago,  R.  I.  & 
P.  R.  Co.  128  Fed.  88,  holding,  following  state  decisions,  that  a  general  allega- 
tion of  negligence  is  treated  as  mere  surplusage  where  preceded  or  followed  by 
specific  allegations  of  specific  acts  of  negligence. 
Allegations  :im!   proof  of  negligence. 

Cited  in  Spiro  v.  St.  Louis  Transit  Co.  102  Mo.  App.  262,  76  S.  W.  684, 
holding  that  the  specific  act  of  negligence  alleged  must  be  proven  if  a  specified 
act  is  alleged;  Gardner  v.  Metropolitan  Street  R.  Co.  223  Mo.  421,  122  S.  W. 
1068,  18  Ann.  Cas.  1166,  holding  that  under  an  allegation  that  the  plaintiff 
was  injured  on  a  south  bound  car  on  the  west  side  of  the  viaduct,  he  could  not 
recover  if  the  proof  showed  that  he  was  injured  while  riding  upon  a  north 
bound  car  on  the  east  side;  Kelley  v.  Chicago  &  A.  R.  Co.  105  Mo.  App.  375, 
79  S.  W.  973,  holding  that  the  person  alleging  negligence  of  one  person  as  a 
ground  for  recovery,  must  prove  the  negligence  by  proof  that  the  very  hap- 
pening of  it  was  the  proximate  cause  of  the  injury,  or  proof  that  the  negligence 
was  the  cause. 
Directing  verdicts. 

Cited  in  Asphalt  Granitoid  Constr.  Co.  v.  St.  Louis  Transit  Co.  102  Mo.  App. 
476,  80  S.  W.  741,  holding  that  where  the  evidence  is  of  such  a  character  that 
the  trial  judge  would  have  a  plain  duty  to  perform  in  setting  aside  a  verdict 
as  unsupported  by  the  evidence,  it  is  his  duty  to  interfere  before  submitting 
the  case  to  the  jury  and  direct  a  verdict. 
Res  adjudicata. 

Cited  in  Mangold  v.  Bacon,  237  Mo.  514,  141  S.  W.  650,  holding  that  ruhngs 
in  former  appeal  are  not  necessarily  conclusive  upon  subsequent  appeal  but  are 
in  nature  of  res  adjudicata. 
Liability  of  municipality  as  to  drainage. 

Cited   in  note    (61   L.R.A.   700)    on   duty   and   liability   of   municipality   with 
respect  to  drainage. 
Liability  for  turning  dangerous  gases  into  sewer. 

Cited  in  note  (15  L.R.A.  (N.S.)  958)  on  liability  for  turning  steam  or  danger- 
ous gases  into  sewer. 

57  L.  R.  A.  147,  SWIFT  &  CO.  v.  BLEISE,  63  Neb.  739,  89  N.  W.  310. 
Who  is  a  vice-principal. 

Cited  in  Beresford  v.  American  Coal  Co.  124  Iowa,  42,  70  L.R.A.  262,  98 
N.  W.  902,  holding  that  the  superintendent  of  a  mine  who  had  control  over 
the  engineer  sent  him  away  and  in  his  absence  attempted  to  run  the  lift  in  the 
mine,  lie  was  a  vice-principal  and  not  a  fellow  servant,  and  the  miners  did  not 
assume  risk  of  injury  by  being  thrown  from  the  lift;  Lohman  v.  Swift  &  Co.  105 
Minn.  154,  117  N.  W.  418,  holding  that  the  act  of  the  foreman  in  starting  ma- 
chinery in  motion  at  the  time  a  servant  was  repairing  it  pursuant  to  the  orders 
of  the  foreman,  was  the  act  of  a  vice-principal  and  not  a  fellow  servant. 

Cited  in  footnotes  to  Southern  Indiana  R.  Co.  v.  Harrell,  63  L.R.A.  461,  which 
holds  foreman  of  bridge  construction  gang  not  a  vice-principal  in  directing  der- 
rick to  be  swung  toward  track  while  train  is  passing;  Illinois  S.  R.  Co.  v.  Mar- 
shall, 66  L.R.A.  298,  which  holds  person  placed  by  railroad  company  in  charge 
of  operation  of  pile  driver  and  car  on  which  it  is  carried  with  discretion  to 
determine  when  to  remove  apparatus  from  main  track  to  avoid  passing  trains 
and  method  of  doing  so  and  authority  to  direct  acts  of  other  employees  in  ac- 
complishing the  purpose,  a  foreman  or  vice  principal;  Alabama  G.  S.  R.  Co.  v. 
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Baldwin,  67   L.R.A.   340,   which   holds  railroad  conductor   signaling   engineer  to 
back  engine  to  effect  a  coupling  not  a  fellow   servant  of  brakeman  attempting 
to  prepare  cars  for  coupling. 
Liability   for  negligence   of   foreman. 

Cited  in  footnotes  to  McLaine  v.  Head  &  D.  Co.  58  L.R.A.  462,  which  denies 
foreman's  implied  authority  to  bind  employer  by  promise  that  one  appointed  to 
warn  laborers  in  trench  of  dumping  of  dirt  therein  will  perform  his  duty ; 
Knutter  v.  New  York  &  N.  J.  Teleph.  Co.  58  L.R.A.  808,  which  denies  liability 
of  master  for  injury  due  to  negligence  of  servant  exercising  general  superintend- 
ence and  control  while  co-operating  with  injured  employee  in  the  common  serv- 
ice; Thacker  v.  Chicago,  I.  &  L.  R.  Co.  59  L.R.A.  792,  which  denies  liability 
of  railroad  company  for  injuries  to  section  hand  thrown  from  hand  car  by 
brakeman's  application  of  brakes  without  warning  on  foreman's  signal;  Dill  v. 
Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant 
assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman 
in  charge  of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing 
him  to  push  car  started  by  momentum  of  another  car;  Beresford  v.  American 
Coal  Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintend- 
ent who  has  general  command  of  operatiion  of  mine  in  sending  engineer  away 
from  engine  operating  cage  hoist  and  attempting  to  operate  same  himself 
with  knowledge  of  his  incompetency ;  Vogel  v.  American  Bridge  Co.  70  L.R.A. 
725,  which  holds  master  not  liable  for  injury  to  workman  through  competent 
foreman's  negligence  or  error  of  judgment  in  requiring  use  of  piece  of  rope 
improper  for  purpose  intended. 

57  L.  R.  A.  150,  PHILADELPHIA  MORTG.  &  T.  CO.  v.  OMAHA,  63  Neb.  280, 
93  Am.  St.  Rep.  442,  88  X.  W.  523. 

Affirmed  on  rehearing  in  65  Neb.   94,  90  N.   W.   1005. 
Personal   liability   for   assessment. 

Cited  in  note   (133  Am.  St.  Rep.  932)    as  to  whether  a  personal  liability  may 
be  created  for  an  assessment. 
Estoppel  by  acts  of  public   officers. 

Cited  in  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Douglas  County,  134  Wis.  210,  14 
L.R.A.  (N.S.)  1080,  114  N.  W.  511,  holding  that  the  state  is  not  estopped  from 
assessing  and  taxing  lands  granted  to  it  by  Congress  and  by  it  granted  to  rail- 
road companies,  by  the  fact  that  the  state  also  makes  a  claim  to  it  under  a  prior 
grant  from  the  Federal  government  as  swamp  lands;  Krause  v.  El  Paso,  101  Tex. 
216,  14  L.R.A. (N.S.)  584,  ]30  Am.  St.  Rep.  831,  106  S.  W.  121,  holding  that 
where  the  plaintiff  erected  a  building  according  to  the  street  lines  designated  by 
the  proper  municipal  authorities  and  the  construction  of  a  sidewalk  in  front  of  it 
in  accordance  with  the  orders  of  the  city  authorities,  estops  the  city  from  claim- 
ing that  portion  of  the  street  occupied  by  the  house;  State  v.  Omaha  Nat.  Bank. 
66  Neb.  903,  93  N.  W.  319  (dissenting  opinion),  questioning  whether  an  estoppel 
would  lie  against  the  state  by  reason  of  an  act  of  the  state  treasurer  in  excess 
of  his  authority. 

Cited  in  note  (137  Am.  St.  Rep.  370)  on  estoppel  of  county  or  municipal  corpo- 
ration to  contest  illegal  claims  or  expenditures. 

57  L.  R.  A.  155,  HILLS  v.  STATE,  61  Neb.  589,  85  N.  W.  836. 
Husband   or   wife   as   witness  against    other   in   criminal    case. 

Cited  in  note  (2  L.R.A. (N.S.)  864)  on  husband  or  wife  as  witness  against 
other  in  criminal  case. 
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Wife   n,«   witness  against   husband   in   prosecution    for   bigamy. 

Cited  in  State  v.  Kniffen,  44  Wash.  486,  87  Pac.  837,  12  Ann.  Cas.  113,  hold- 
ing that  the  wife  is  a  competent  witness  against  the  husband  in  a  prosecution 
for  bigamy. 

Cited  in  note   (ICHj  Am.  St.  Rep.  769)   on  wife  as  witness  against  husband  in 
criminal  prosecution  for  bigamy. 
Presumption  of  legality  of  marriage. 

Cited  in  Ferrell  v.  State,  45  Fla.  29,  34  So.  220,  holding  that  an  allegation  in 
an  indictment  for  bigamy  that  at  the  time  of  the  second  marriage  the  defendant 
had  a  lawful  living  wife  by  a  former  marriage,  was  sufficient  though  it  did  not 
allege  that  such  former  marriage  was  valid;  Baker  v.  State,  86  Neb.  777,  27 
L.R.A.  (N.S.)  1098,  126  X.  W.  300,  holding  that  an  allegation  in  an  information 
for  bigamy,  that  the  defendant  married  a  certain  named  person  and  at  the  time 
had  such  person  for  his  wife,  was  sufficient  without  alleging  that  the  parties  had 
a  legal  right  to  marry. 
Confidential  communications. 

Citeu  as  approved  in  Atlantic  &  North  C.  R.  Co.  v.  Atlantic  &  N.  C.  Co.  147  N. 
C.  388,  23  L.R.A.(,X.S.)  232,  125  Am.  St.  Rep.  550,  61  S.  E.  185,  15  Ann.  Cas. 
363,  holding  that  facts  necessarily  known  to  both  parties  and  brought  out  during 
the  course  of  negotiations,  were  not  confidential  communications  so  that  the  at- 
torney in  preparing  a  lease  was  excused  from  testifying  thereto. 

Cited  in  Ossenkop  v.  State,  86  Neb.  551,  126  N.  W.  72,  holding  where  the  de- 
fendant in  a  prosecution  for  murder  employed  a  physician  to  examine  the  body 
of  his  victim  and  report  conditions,  the  physician  is  not  excused  from  testifying 
to  the  results  of  his  investigations  when  called  as  a  witness  for  the  state;  Elliott 
v.  Elliott,  3  Neb.  (unof. )  837,  92  N.  W.  1006,  holding  that  communications  made 
to  a  lawyer  in  his  professional  capacity  are  inadmissible,  but  not  those  made  to 
him  otherwise. 
Conflict  of  laws  as  to  legality  of  marriage. 

Cited  in  Lando  v.  Lando,  112  Minn.  262,  30  L.R.A.(N.S.)  943,  127  N.  W.  1125, 
holding  that  validity  of  marriage  is  to  be  determined  by  law  of  place  where  cere- 
mony is  performed;  Garcia  v.  Garcia,  25  S.  D.  655,  32  L.R.A.(N.S.)  429,  127  N. 
W.  586,  Ann.  Cas.  1912C,  621,  holding  that  courts  of  one  state  cannot  annul  mar- 
riage which  was  valid  by  laws  of  another  state  where  contracted,  where,  at  time 
marriage  was  contracted  the  parties  were  not  citizens  of  state  where  suit  is 
brought;  State  v.  Hand,  87  Neb.  192,  28  L.R.A.(N.S.)  757,  126  N.  W.  1002,  hold- 
ing that  a  marriage  legal  where  solemnized  is  legal  within  the  state  though  the 
parties  were  residents  of  the  state  and  had  gone  to  another  state  to  avoid  the 
restrictions  in  the  marriage  laws  of  the  state;  Sturgis  v.  Sturgis,  51  Or.  18,  15 
L.R.A.(N.S.)  1037,  131  Am.  St.  Rep.  724,  93  Pac.  696,  holding  that  a  marriage 
valid  where  solemnized  is  valid  everywhere  though  the  parties  were  domiciled  in 
another  state  and  had  left  that  state  for  the  purpose  of  evading  its  laws,  and 
also  approving  annotation  on  this  point. 

Annotation  approved  in  Lanham  v.  Lanliam,  136  Wis.  365,  17  L.R.A. (N.S.) 
806,  128  Am.  St.  Rep.  1085,  117  N.  W.  787,  holding  that  a  marriage  valid  where 
solemnized  is  usually  valid  every  where  unless  it  has  been  declared  invalid  by 
the  laws  of  the  forum  as  contrary  to  its  public  policy. 

Cited  in  footnote  to  Ex  parte  Chace,  69  L.R.A.  493,  which  holds  marriage  of 
ward  valid  where  solemnized  not  void  for  lack  of  license  with  guardian's  consent 
as  required  by  laws  of  domicil. 

Cited  in  notes   (65  L.R.A.  178)   on  conflict  of  laws  as  to  legitimacy  dependent 
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on    validity    of   marriage;     (17    L.R.A.(X.S.)    800,    801;    26    L.R.A.(N.S.)     179; 
28   L.R.A. (N.S.)    753,   754,   755),   on  law  governing   validity   of   marriage;     (20 
L.R.A.  (N.S.)    772)    on  conflict  of  laws  as  to  capacity  of  married  women  to  con- 
tract;   (35  L.R.A. (N.S.)    796)    on  validity  of  Indian  divorce. 
Y\  h'-ii    confession    voluntary. 

Cited  in  note   (18  L.R.A.  (X.S.)   812)   as  to  when  confession  voluntary. 
Remarriage  of  divorced  persons. 

Cited  in  footnote  to  Durland  v.  Durland,  63  L.R.A.  959,  which  upholds  power 
of  legislature  to  forbid  divorced  persons  to  marry  within  six  months  after  grant- 
ing of  the  decree. 

57  L.  R.  A.  173,  PAGE  v.  SHAINWALD,  169  N.  Y.  246,  62  N.  E.  356. 
Validity  of  transactions  taking-  place  on  legal  holiday. 

Cited  in  Latta  v.  Catawba  Electric  &  Power  Co.  146  N.  C.  309,  59  S.  E.  1028, 
holding  that  whatever  the  statute  does  not  prohibit,  may  be  done  on  a  legal 
holiday;  Morel  v.  Stearnes,  37  Misc.  488,  75  N.  Y.  Supp.  1082,  holding  that 
Memorial  Day  is  not  a  dies  non  except  as  to  transactions  prohibited  or  made 
invalid  by  the  statute;  State  v.  Duncan,  —  La.  — ,  10  L.R.A. (N.S.)  796,  43 
So.  283  (dissenting  opinion),  on  the  validity  of  legal  proceedings  taking  place 
upon  a  legal  holiday;  Flynn  v.  Union  Surety  &  Guaranty  Co.  170  N.  Y.  147,  63 
N.  E.  61,  holding  that  the  statute  providing  that  certain  days  should  be  con- 
sidered public  holidays  as  regards  the  transaction  of  business  in  the  public 
offices  of  the  state  and  counties,  does  not  prevent  the  service  of  a  summons  upon 
the  insurance  commissioner,  as  agent  of  an  insurance  company. 

Cited  in  footnote  to  Ocumpaugh  v.  Norton,  68  L.R.A.  272,  which   holds   that 
aggregate  of  half  holidays  shall  be  added  in  computing  time  for  taking  appeals 
under  statute  excluding  holidays  from  number  of  days  specified. 
Attempted  performance  as  condition  precedent  to  action   on   contract. 

Cited  in  Maier  v.  Rebstock,  92  App.  Div.  599,  87  N.  Y.  Supp.  85,  on  the  neces- 
sity of  attempted  performance  before  action  to  compel  same  by  other  party; 
Delaware  Trust  Co.  v.  Calm,  195  N.  Y.  237,  88  N.  E.  53,  holding  that  a  party  to 
a  contract  whose  performance  depends  upon  the  performance  of  mutual  depend- 
ent covenants,  cannot  be  put  in  default  until  the  other  party  has  attempted  to 
perform  his  part  of  the  contract;  Hendrickson  v.  Callan,  147  App.  Div.  482,  131 
X.  Y.  Supp.  839,  Reversing  70  Misc.  352,  128  N.  Y.  Supp.  980,  holding  that  under 
contract  in  consideration  of  which  party  subscribing  for  corporate  bonds,  and 
adverse  party  agrees  to  purchase  part  thereof  within  year,  obligation  of  adverse 
continues  after  expiration  of  year,  and  tender  of  bonds  before  action  is  all  that 
is  necessary;  Schmitt  v.  Weil,  46  Ind.  App.  269,  92  N.  E.  178,  holding  that  one 
purchasing  stock  with  option  to  require  its  repurchase  at  stated  time  must  offer 
to  return  stock  and  demand  money  within  time  fixed. 

57  L.  R.  A.  176,  REILLY  v.  SICILIAN  ASPHALT  PAV.  CO.  170  X.  Y.  40,  88 

Am.  St.  Rep.  636,  62  N.  E.  772. 
Separate  causes  of  action  arising  from  same   wrong. 

Cited  in  Alexander  v.  Loeb,  230  111.  460,  82  N.  E.  833,  holding  that  an  action 
on  an  appeal  bond  in  an  action  of  forcible  entry  and  unlawful  detainer  is  not  a 
bar  to  an  action  against  the  tenant  for  damages  for  holding  over. 

Distinguished  in  jchmidt  v.  Weyell,  60  Misc.  374,  113  N.  Y.  Supp.  630,  hold- 
ing that  a  member  of  a  labor  union  is  barred  from  maintaining  an  action  for 
damages  from  expulsion  from  the  labor  union,  by  a  previous  action  which  he 
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brought  for  reinstatement  and  other  general  relief,  and  in  which  he   recovered 

judgment  and  costs. 

Causes   of   action    for    injuries    to   person    and    to    property. 

Followed  in  Eagan  v.  New  York  Transp.  Co.  39  Misc.  112,  78  N.  Y.  Supp.  209, 
holding  that  injury  to  the  person  and  injury  to  personal  property  resulting 
from  the  same  tortious  act,  constitute  two  causes  of  action. 

Cited  in  Ochs  v.  Public  Service  R.  Co.  81  N.  J.  L.  663,  36  L.R.A.(N.S.)  242,  80 
Atl.  4'J5,  Ann.  Cas.  1912D,  255,  holding  that  where  one  suffers  injury  to  property 
and  also  to  his  person  by  same  negligent  act,  two  distinct  causes  of  action  exist, 
and  recovery  for  injury  to  property  is  not  bar  to  action  for  injury  to  person; 
Powers  v.  Sherin,  89  App.  Div.  37,  85  N.  Y.  Supp.  89,  holding  that  since  there 
are  two  causes  of  actions  for  injuries  to  person  and  to  property,  the  facts  consti- 
tuting each  cause  of  action  should  be  set  out  and  separately  numbered;  Vock  v. 
Auterbourn,  66  Misc.  223,  122  N.  Y.  Supp.  1023,  holding  that  a  complaint  alleg- 
ing a  cause  of  action  for  injuries  to  person  and  another  for  injuries  to  personal 
property  is  demurrable. 

Cited  in  note  (36  L.R.A.  (N.S.)  240,  241)  on  injury  to  person  and  property 
at  same  time  as  constituting  more  than  one  cause  of  action. 

Explained  in  Mclnerney  v.  Main,  82  App.  Div.  544,  81  N.  Y.  Supp.  539,  hold- 
ing that  cause  of  action  for  injuries  to  person  and  to  personal  property,  result- 
ing from  the  same  tortious  act  could  be  joined  in  one  action. 

Disapproved  in  Ochs  v.  Public  Service  R.  Co.  80  N.  J.  L.   149,  77  Atl.  533, 
holding  that  judgment  for  injury  to  horse  and  wagon  caused  by  negligent  col- 
lision is  bar  to  action  for  injury  to  owner's  person  in  same  collision. 
Rig-lit   of  creditors  to  reach   right   of  action   for   injuries   to   property. 

Cited  in  Pritz  v.  Jones,  117  App.  Div.  650,  102  N.  Y.  Supp.  549,  as  approving 
a  case  which  held  that  a  right  of  action  for  trespass  quaere  clausum  could  be 
reached  by  a  judgment  creditor. 

57  L.  R.  A.  178,  PEOPLE  v.  BIESECKER,  169  N.  Y.  53,  88  Am.  St.  Rep.  534, 

61  N.  E.  990. 
Validity   of   statutes   regulating;   commerce. 

Cited  in  People  v.  A.  Booth  &  Co.  42  Misc.  324,  86  N.  Y.  Supp.  272,  holding 
a  statute  prohibiting  the  sale  of  trout  during  the  closed  season,  is  invalid  as 
applied  to  trout  shipped  into  the  state,  but  not  as  to  trout  caught  within  the 
state. 

Cited   in  note    (1  L.R.A. (N.S.)    185)    on  validity   of   police  regulations  as   to 
branding  or  libeling  articles  of  commerce. 
Prohibiting;   sale   of   imitations    of    food    stuffs. 

Cited  in  State  v.  Hammond  Packing  Co.  105  Minn.  369,  117  N.  W.  606,  sus- 
taining statute  pro  libiting  the  sale  and  manufacture  of  oleomargarin  colored 
to  imitate  yellow  butter,  requiring  that  packages  containing  it  be  labeled  as 
such  and  its  use  be  published  on  bills  of  fare  where  it  is  used;  People  v.  Berwind, 
38  Misc.  316,  77  N.  Y.  Supp.  859,  holding  that  a  statute  prohibiting  the  sale  of 
oleomargarin  colored  in  imitation  of  yellow  butter,  is  valid;  People  v.  Von 
Kampen,  149  App.  Div.  888,  134  N.  Y.  Supp.  710,  holding  that  statute  pro- 
hibiting any  person  selling  oleomargarin  from  selling,  giving  and  delivering 
with  it  any  coloring  matter,  is  not  in  restraint  of  trade. 

Cited  in  footnotes  .to  State  ex  rel.  Monnett  v.  Capital  City  Dairy  Co.  •  57 
L.R.A.  181,  which  upholds  statute  forbidding  manufacture  of  imitation  butter 
or  of  oleomargarin  containing  coloring  matter;  Arbuckle  v.  Blackburn,  65 


57  L.R.A.  178]  L.  R.  A.  CASES  AS  AUTHORITIES.  382 

L.R.A.    864,   which   upholds  statute   prohibiting  the  coloring,   coating,   or   polish- 
ing of  article  intended  for  food  whereby  damage  or  inferiority  is  concealed. 

Prohibiting   sale   of   food   staffs   iiot   conforming;   to   required    .standard. 

Cited  in  People  v.  Bowen,  182  X.  Y.  10,  74  X.  E.  489,  sustaining  statute  pro- 
viding a   standard   which   milk  must  reach  before   it  can  be  sold  as   pure,  and 
prohibiting  the  sale  of  milk  from  diseased  cows. 

Cited  in  notes  (1  L.R.A.  (X.S.)  928)  on  police  power  to  prohibit  adulteration 
or  addition  of  other  substance  to  milk;  (109  Am.  St.  Rep.  790)  on  validity  of 
regulation  of  food  supplies. 

Sale  of  food  staffs  containing  preservative*. 

Cited  in  footnotes  to  State  ex  rel.  Monnett  v.  Capital  City  Dairy  Co.  57 
prohibition  of  manufacture  or  sale  of  baking  powder  containing  alum. 

Distinguished  in  St.  Louis  v.  Schuler,  190  Mo.  532,  1  L.R.A. (X.S.)  930,  89  S. 
W.  621,  holding  that  an  ordinance  prohibiting  the  sale  of  milk  containing  any 
preservative,  was  valid. 

57  L.  R.  A.  381,  STATE  EX  REL.  MOXXETT  v.  CAPITAL  CITY  DAIRY   CO. 
62  Ohio  St.  350,  57  N.  E.  62. 

Affirmed  on  writ  of  error  in  183  U.  S.  243,  46  L.  ed.  174,  22  Sup.  Ct.  Rep.  ]20. 
Police  power. 

Cited   in   note    (1   L.R.A.  (N.S.)    187)    on   validity  of   police  regulations  as  to 
branding  or  labeling  articles  of  commerce. 
—  Pare   food   lawn. 

Cited  in  footnotes  to  People  v.  Biesecker,  57  L.R.A.  178,  which  denies  legis- 
lative power  to  prohibit  sale  of  certain  preservatives  or  of  dairy  products  con- 
taining same;  State  v.  Layton,  62  L.R.A.  J64,  which  upholds  statutory  prohi- 
bition of  manufacture  or  sale  of  baking  powder  containing  alum:  Arbuckle  v. 
Blackburn,  65  L.R.A.  864,  which  upholds  statute  prohibiting  the  coloring,  coat- 
ing, or  polishing  of  article  intended  for  food  whereby  damage  or  inferiority  is 
concealed. 

Cited  in  note    (25  L.R.A. (X.S.)    616)    as  to  whether  requirement  of  pure  food 
laws  as  to  labeling  applies  to  small  retail  packages. 
— —  Sale  of  imitation*  of  dairy  products. 

Followed  in  Peters  v.  State,  8  Ohio  X.  P.  598,  11  Ohio  S.  &  C.  P.  Dec.  560.  on 
the  validity  of  statute  prohibiting  sale  of  oleomargarin. 

Cited  in  People  v.  Freeman,  242  111.  379,  90  X.  E.  366,  17  Ann.  Cas.  1098,  hold- 
ing valid  a  statute  prohibiting  the  use  of  yellow  coloring  matter  in  oleomargarin, 
though  permitting  it  in  butter;  State  v.  Armour  Packing  Co.  124  Iowa,  329,  100 
X.  W.  59,  2  Ann.  Cas.  448,  holding  that  a  statute  prohibiting  the  sale  of  any 
article  in  the  semblance  of  butter  was  valid:  Beha  v.  State,  67  Xeb.  34,  93  X.  \V. 
155,  2  Ann.  Cas.  846,  sustaining  statute  prohibiting  the  keeping  and  sale  of  an 
imitation  of  butter. 

Cited   in   note    (85   Am.   St.   Rep.   401)    on   rights   of  states  to  regulate   manu- 
facture and  sale  of  oleomargarin. 
Quo    Tfarranto    to   prevent   abase    of    corporate    powers. 

Cited  in  State  v.  Hocking  Valley  R.  Co.  12  Ohio  C.  C.  X.  S.  67,  31  Ohio  C.  C. 
191,  holding  that  where  the  acts  of  a  corporation  are  persistent,  defiant,  and 
flagrant  but  its  right  to  do  the  acts  is  doubtful,  the  proper  remedy  in  quo  war- 
ranto  is  to  oust  it  of  its  right  to  do  the  illegal  business. 

Distinguished  in  State  v.  Toledo  R.  &,  Light  Co.  3  Ohio  C.  C.  XT.  S.  293,  13-23 
Ohio  C.  C.  611,  holding  quo  warranto  is  a  proper  remedy  to  prevent  a  street 
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railway  company  from  charging  fares  in  excess  of  the  legal  amount  which  was 
allowed  to  be  charged  by  the  original  companies. 

57  L.  R.  A.  386,  SAMPLE  v.  CONSOLIDATED  LIGHT  &  R.  CO.  50  W.  Va.  472, 

40  S.  E.  5!)7,  694. 
Declarations  n>  a  part  of  the  res  testae. 

Cited  in  Stone  v.  Campbells  Creek  R.  Co.  66  W.  Va.  421,  66  S.  E.  521,  hold- 
ing that  statement  by  engineer  "I  told  him  to  get  off  engine  and  he  dropped 
down  in  front  of  it,"  is  admissible  in  action  by  boy  against  railroad  to  recover 
for  injury,  when  made  three  or  four  minutes  after  injury. 

Distinguished  in  Goehrig  v.  Stryker,  174  Fed.  900,  holding  that  declarations 
of  agent  made  over  fifteen  minutes  after  the  occurrence  of  the  accident  and  in 
regard  to  which  his  agency  had  ceased,  were  not  admissible. 
Duty  of   mo  to  mi  it  ii    i  <>n  a  i-«l    child  on  track. 

Cited  in  Indianapolis  Street  R.  Co.  v.  Schomberg,  164  Ind.  117,  72  N.  E.  1041, 
holding  that  the  motorman  was  negligent  in  not  attempting  to  control  the  car 
as  soon  as  he  saw  the  child  going  toward  the  track. 

Cited  in  footnote  to  Chicago  City  R.  Co.  v.  Tuohy,  58  L.R.A.  270,  which  de- 
nies right  to  run  electric  car  at  speed  incompatible  with  lawful  and  customary 
use  of  street  by  others. 
Excessive   verdict. 

Cited  in  Thomas  v.  Wheeling  Electrical  Co.  54  W.  Va.  403,  46  S.  E.  217,  hold- 
ing that  a  verdict  in  an  action  for  death  by  wrongful  act,  cannot  be  set  aside 
as  excessive  if  it  is  below  the  statutory  limit  unless  it  is  apparent  that  it  is  given 
as  the  result  of  passion  and  prejudice. 

57  L.  R.  A.  193,  HUYETT-SMITH  MFG.  CO.  v.  GRAY,  129  N.  C.  438,  40  N.  E. 
178. 

Remedies  for  hreach  of  warranty. 

Cited  in  Allen  v.  Tompkins,  136  N.  C.  210,  48  S.  E.  655,  holding  that  upon  the 
sale  of  machinery  with  a  warranty,  if  the  purchaser  discovers  defects  when  de- 
livery is  made,  lie  may  reject  it  and  have  an  action  against  the  vendor  for  non- 
performance,  or  lie  may  accept  and  counterclaim  for  damages  in  reduction  of 
the  purchase  price. 
—  Measure  of  damages* 

Cited  in  Cable  Co.  v.  Macon,  153  N.  C.  152,  69  S.  E.  14,  holding  that  if  there 
was  breach  of  warranty  in  sale  of  piano,  measure  of  damage  would  be  lessened 
value  of  piano  by  reason  of  defects  complained  of  and  shown  to  exist;  South 
African  Reduction  Co.  v.  Peck,  56  C.  C.  A.  494,  120  Fed.  92,  holding  that  if 
article  is  not  procurable;  in  market  declared  purpose  for  which  article  was  pur- 
chased should  be  considered  in  estimating  damage  for  breach  of  contract;  Hardie- 
Tynes  Mfg.  Co.  v.  Easton  Cotton  Oil  Co.  150  N.  C.  152,  134  Am.  St.  Rep.  899?  63 
S.  E.  676,  holding  that  the  measure  of  damage  for  breach  of  warranty  in  sale 
of  machinery,  is  the  difference  between  what  the  machine  was  worth  as  warranted 
and  what  it  was  worth  as  received. 

57  L.  R.  A.  207,  WILLIAMS  v.  GREENVILLE,  130  N.  C.  93,  89  Am.  St.  Rep. 

860,  40  S.   E.  977. 

I  iiiliiliM    of  municipality   for  ne|£lig'encc   in   the   discharge   of  ministerial 
duties. 

Cited  in  Denver  v.  Porter,  61  C.  C.  A.  168,  126  Fed.  294,  holding  city  liable- 
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for  negligence  of  its  health  agents  in  the  maintenance  and  care  of  a  public 
dumping  grounds:  Winona  v.  Botzet,  23  L.R.A.(N.S.)  216,  94  C.  C.  A.  563,  169 
Fed.  333,  holding  city  liable  for  injuries  received  in  a  runaway  caused  by  the 
frightening  of  the  horses  by  the  whistle  on  the  city  water  works  plant,  which 
whistle  was  intended  as  a  fire  whistle  but  was  used  at  the  time  to  announce 
the  end  of  the  day's  work;  Metz  v.  Asheville,  150  N.  C.  751,  22  L.R.A. ( N.S. ) 
!)44,  64  S.  E.  881,  holding  city  not  liable  for  death  of  citizen  becaxise  of  the 
pollution  of  a  stream  from  a  discharge  of  a  municipal  sewer  into  it;  Little  v. 
Lenoir,  151  N.  C.  418,  66  S.  E.  337,  holding  that  city  was  liable  for  injuries  to 
property  and  the  pollution  of  a  stream  by  discharge  from  sewer. 

Cited  in  note  (1  L.R.A. (N.S. )  666)  on  distinction  between  private  and  public 
functions  of  municipality  with  respect  to  liability  for  damages. 

Distinguished  in  Hull  v.  Roxboro,  142  N.  C.  461,  12  L.R.A. (N.S.)  642,  55  S. 
E.  35],  holding  that  a  municipality  is  not  liable  for  a  failure  to  pass  or  enforce 
ordinances  for  the  protection  of  the  public  health. 

57  L.  R.  A.  209,  CUTLER  v.  CUTLER,  130  N.  C.  1,  89  Am.  St.  Rep.  854,  40  S.  E. 
689. 

Cited  in  Cutler  v.  Cutler,  132  N.  C.  192,  43  S.  E.  630   (second  appeal),  on  the 
history  of  the  litigation. 
Revocation  of  will  by  ratification  of  destruction. 

Cited  in  note   (2  Brit.  Rul.  Cas.  550)   on  subsequent  ratification  of  unauthor- 
ized destruction  as  revocation  of  will. 
Harden  of  proof  JIN   to  intention   of  revocation   of    »\  ill. 

Cited  in  Mclntyre  v.  Mclntyre,  120  Ga.  70,  102  Am.  St.  Rep.  71,  47  S.  E.  501, 
1   Ann.   Cas.   606,   holding  that   where  a   will  is  mutilated   in   a  material   part, 
the  presumption  of  revocation  arises  and  the  burden  is  upon  the  proponent  of 
the  will  to  show  that  no  revocation  was  intended. 
\  dmi.xsi  hili  t  v    of  admissions   made   to   prevent   continuance. 

Cited  in  State  v.  Butler,  151  N.  C.  675,  25  L.R.A. (N.S.)  171,  65  S.  E.  993, 
19  Ann.  Cas.  402,  holding  that  the  admissions  of  the  defendant's  counsel  at  a 
former  trial,  made  to  prevent  a  continuance  asked  by  the  state  to  enable  it  to 
procure  certain  documents  are  not  admissible  at  a  subsequent  trial  when  the 
state  has  the  documents. 

Cited  in  note    (25  L.R.A. (N.S.)    170)    on  admissibility  on  subsequent  trial   of 
admission  made  to  defeat  continuance. 
Signature  of  witnesses  before   testator. 

Cited  in  notes  (114  Am.  St.  Rep.  233;  26  L.R.A. (N.S.)  1126)  on  signature  of 
witnesses  to  will  before  testator  signs. 

57  L.  R.  A.  212,  UNITED  STATES  FIDELITY  &  G.  CO.  v.  CHARLES,  131  Ala. 

658,  31  So.  558. 
Validity  of  contract  to  keep  secret  a  crime  already  committed. 

Cited  in  Folmar  v.  Siler,  132  Ala.  302,  31  So.  719,  holding  that  a  contract 
based  upon  a  promise  or  agreement  to  conceal  or  keep  secret  a  crime  which  has 
been  committed  is  void  as  against  public  policy. 

Cited  in  note    (16  L.R.A. (N.S.)    973)    on  validity  of  contract  to  pay  existing 
indebtedness,  or  value  of  property  or  money  feloniously  obtained,  upon  considera- 
tion of  stifling  prosecution. 
Measure  of  proof  necessary  to  satisfy  jury. 

Cited  in  Callaway  v.  Gay,  143  Ala.  529,  39  So.  277,  holding  that  a  requested 
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charge  that  the  jury   should   be  reasonably   satisfied   by   a  preponderance  of   the 
evidence,  is  misleading  and  should  be  refused. 

57  L.  R.  A.  213,  BLOCHMAN  v.  SPRECKELS,  135  Cal.  ti02.  67  Pac.  1061. 

Followed  without  discussion  in  Goldtree  v.  Sprockets,  .135  Cal.  673,  67  Pac. 
J091;  Charters  v.  Stansbury,  10  Cal.  App.  193,  101  Pac.  418. 

\nli<!ii>     of    contracts    for    street     improvements     imposing     liability     for 
damag'e  on  the  contractor. 

Followed  in  Mulberry  v.  O'Dea,  4  Cal.  App.  389,  88  Pac.  3(57;  Stansbury  v. 
Poindexter,  154  Cal.  730,  129  Am.  St.  Rep.  190,  99  Pac.  182:  True  v.  Fox,  155 
Cal.  535,  102  Pac.  263;  Woollacott  v.  Meekin,  151  Cal.  703.  9J  Pac.  612,— hold- 
ing that  a  contract  for  street  improvements  imposing  on  the  contractor  liability 
for  damage  arising  from  the  nature  of  the  work  and  also  for  such  as  arise  from 
the  act  of  the  contractor,  was  void  as  tending  to  increase  cost  of  improvement. 

Cited  in  Mc-Quiddy  v.  Warswick  Street  Paving  Co.  160  Cal.  12,  116  Pac.  67. 
holding  that  provision  in  contract  for  street  improvement  which  makes  con- 
tractor responsible  for  his  own  negligence  in  construction  of  improvement  is  not 
fatal  to  validity  of  assessment;  Kngebretsen  v.  Gay,  158  Cal.  29,  109  Pac.  879, 
holding  that  provision  requiring  contractor  to  assume  damages  during  progress 
of  work  does  not  include  damages  resulting  from  raising  grade  of  street;  Allen 
v.  Hance,  161  Cal.  191,  138  Pac.  527,  holding  that  clause  in  specification  for 
street  improvements  making  contractor  liable  for  "all  loss  or  damage  arising 
from  nature  of  work"  is  invalid  because  it  increases  burden  on  property  owner 
assessed  for  improvement;  Lantz  v.  Fishburn,  17  Cal.  App.  587,  120  Pac.  1068, 
holding  that  provision  in  specifications  that  contractor  shall  be  responsible  for 
damage  to  water  pipes,  etc.,  under  street  does  not  vitiate  bonds  for  special  asses- 
ments;  Inge  v.  Board  of  Public  Works,  135  Ala.  201,  93  Am.  St.  Rep.  20,  33 
So.  678,  holding  invalid  a  contract  for  pavement  which  places  all  the  risks  of 
damages  to  the  pavement  or  to  building,  trees,  railway  tracks,  etc.,  and  of  any 
accident  resulting  in  damage,  on  the  contractor,  as  such  tends  to  increase  the 
cost  of  the  pavements;  Van  Loenen  v.  Gillespie,  152  Cal.  223.  96  Pac.  87,  on  the 
validity  of  a  contract  the  same  as  that  in  the  leading  case. 

Cited  in  footnote  to  People  ex  rel.  North  v.  Featherstonhaugh,  60  L.R.A.  768, 
which  sustains  provision  requiring  street  paving  contractor  to  maintain  work 
during  period  which  it  ought  to  wear. 

Distinguished  in  Gay  v.  Engebretsen,  158  Cal.  23,  139  Am.  St.  Rep.  67,  109 
Pac.  876;  Schindler  v.  Young,  13  Cal.  App.  19,  108  Pac.  733,— holding  that 
clause  in  specifications  for  street  work  requiring  contractor  to  observe  ordi- 
nances as  to  street  obstruction  and  making  him  liable  for  damages  for  his 
failure  to  protect  public  during  progress  of  work  does  not  increase  obligation 
of  contractor. 
I  JIM  ii  Hi«-i «•!!«•>  of  findings  as  .it-round*  for  reversal. 

Cited  in  Hoyt  v.  Hart,  149  Cal.  730,  87  Pac.  569,  holding  that  where  the 
presence  of  a  finding  as  to  certain  facts  would  not  entitle  the  appellant  to  any 
greater  relief  than  he  received,  its  absence  does  not  warrant  reversal. 

57   L.  R.  A.  215.  LATHROPE  v.  FLOOD,   135   Cal.  458,  63   Pac.   1007,   67   Pac. 

68.3. 
l.i.-iMlii  >    of    pli.YNiciau    for   damages   from  abandonment   of  case. 

Cited  in  note  lit;!  Am.  St.  Rep.  667)  on  liability  of  physician  for  damages 
from  abandonment  of  case. 

L.R.A.   Au.  Vol.  VI.— 25. 
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Mental   suffering  as  «n   element   of   damage. 

Cited   in   Manser   v.   Collins,   69   Kan.   297,    76  Pac.   851,   holding   that   mental 
suffering  resulting  from  the  injury  but  which  is  not  a  part  of  the  pain  naturally 
attendant  on  and  connected  with  the  injury,  cannot  be  regarded  as  an  element 
of  damage. 
Erroneous   instructions   as   g-ronnd    for   reversal. 

Cited  in  Short  v.  Frink,  ]51  Cal.  88,  90  Pac.  200,  holding  that  instructions 
placing  the  defendant  in  a  most  unfavorable  light  before  the  jury,  necessitate 
a  reversal  where  the  instructions  were  erroneous. 

57  L.  R.  A.  218,  COLWELL  v.  WATERBURY,  74  Conn.  568,  51  Atl.  530. 
Governmental   duties. 

Cited  in  Anderson  v.  Fuller,  51  Fla.  394,  6  L.R.A.  (X.S.)  1033,  120  Am.  St. 
Rep.  170,  41  So.  684,  holding  that  the  removal  of  telephone  poles,  wires,  water- 
pipes,  and  the  like  in  the  improvement  of  a  street  is  no  part  of  a  governmental 
duty  for  which  abutting  owners  can  be  assessed;  Hall  v.  Concord,  71  X.  H.  371, 

58  L.R.A.  459,  52  Atl.  864,  holding  that  the  fact  that  an  individual  by  agreeing 
to  pay  a  part  of  the  cost  of  a  public  improvement,  induced  the  mayor  and  the 
board  of  aldermen  to  make  the  improvement,  does  not  make  it  any  less  a  gov- 
ernmental one. 

Liability   for   «!;i  tn:iu«->   incurred   in   the    discharge   of   name. 

Cited  in  Rudnyai  v.  Harwinton,  79  Conn.  95,  63  Atl.  948,  6  Ann.  Cos. 
988,  holding  that  when  a  municipality  directs  the  performance  of  an  act  in 
the  repair  of  a  highway,  not  within  the  scope  of  the  imposed  governmental 
duty,  it  becomes  liable  for  the  resulting  injuries;  Judson  v.  Winsted,  80  Conn. 
386,  15  L.R.A.  (X.S.)  92,  68  Atl.  999,  holding  that  the  city  was  liable  for  in- 
juries resulting  from  a  runaway  caused  by  the  horse  becoming  frightened  by  a 
stream  of  water  from  a  borough  hydrant  while  the  same  was  being  flushed : 
Moynihan  v.  Todd,  188  Mass.  304,  108  Am.  St.  Rep.  473,  74  X.  E.  367,  holding  that 
an  agency  of  government  or  a  public  officer  while  performing  a  duty  imposed  sole- 
ly for  the  benefit  of  the  public  is  not  liable  for  a  mere  failure  to  do  that  which  ho 
is  required  by  statute  to  do.  so  a  superintendent  of  streets  is  not  liable  for  in- 
juries resulting  from  blasting  unless  he  was  personally  negligent;  Johnson  v. 
Somerville,  195  Mass.  374,  10  L.R.A. (X.S.)  717,  81  X.  E.  268,  holding  that  the 
city  was  not  liable  for  the  dumping  of  ashes  by  the  city's  superintendent  into 
a  water  course  on  the  land  of  a  third  person,  in  the  performance  of  a  public 
duty  of  gathering  ashes;  Valentine  v.  Englewood,  76  X.  J.  L.  512,  19  L.R.A. 
(X.S.)  264,  71  Atl.  344,  16  Ann.  Cas.  731,  holding  municipality  not  liable  for 
acts  of  its  health  board  in  establishing  a  quarantine  where  no  disease  existed, 
and  the  members  are  not  personally  liable  if  they  acted  in  good  faith;  Udkin 
v.  Xew  Haven,  80  Conn.  296,  14  L.R.A. (X.S.)  870,  68  Atl.  253,  holding  city  not 
liable  for  injuries  by  falling  upon  an  icy  sidewalk  made  so  because  of  a  drain 
pipe  from  the  roof  of  a  nearby  building  discharging  water  so  that  it  ran  upon 
the  sidewalk. 

Cited  in  footnotes  to  Hall  v.  Concord,  58  L.R.A.  455,  which  denies  city's 
liability  for  negligent  management  of  steam  roller  in  repairing  city  ptrmt 
under  supervision  of  state  superintendent;  McFadden  v.  Jewell,  60  L.R.A.  402. 
which  denies  city's  liability  for  injury  to  child  by  negligence  of  one  employed 
to  clear  alley  of  weeds:  Dudley  v.  Flemingsburg,  60  L.R.A.  575,  which  denies 
city's  liability  for  injuries  by  failure  to  prevent  coasting  in  streets. 
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Cited  in  notes   (103  Am.  St.  Rep.  204;   108  Am.  St.  Rep.  140,  148)   on  munici- 
pal liability  to  persons  injured  by  defects  in,  or  want  of  repair  of,  streets. 
Injury  to  employee. 

Cited  in  O'Brien  v.  Derry,  73  X.  IT.  202,  60  Atl.  843,  holding  municipality 
not  liable  for  injuries  to  a  person  employed  by  the  highway  agent  to  repair  a 
highway,  by  the  breaking  of  a  cart  which  he  was  using. 

Cited  in  footnote  to  Bowden  v.  Kansas  City,  66  L.R.A.  181,  which  holds  that 
city  is  performing  mhiisterial  public  duty  in  maintaining  fire  station  so  as  to 
be  liable  in  damages  to  employee  for  personal  injuries  resulting  from  neglect 
of  city  to  furnish  reasonably  safe  place  to  work. 

57  L.  R.  A.  222,  BYXBEE  v.  BLAKE,  74  Conn.  607,  51  Atl.  535. 
Creation   of   tenancy    from   month    to    month    by    holding   over. 

Cited  in  Williams  v.  Apothecaries  Hall  Co.  80  Conn.  506,  69  Atl.  12,  holding 
that  where  there  is  an  express  lease  for  a  month  and  a  continuance  in  posses- 
sion by  the  tenant  after  its  termination,  which  is  acquiesced  in  by  the  lessor 
as  evidenced  by  his  verbal  consent  or  conduct,  a  tenancy  is  thereby  created  as 
one  from  month  to  month. 

Cited  in  footnote  to  Andrews  v.  Marshall  Creamery  Co.  60  L.R.A.  399,  which 
holds   mere   holding   over   after   term   expires   does   not   show   election   to   renew 
for  additional  term   under  provision  of  original  lease. 
t 
57  L.  R.  A.  225,  JOHNSON  FORGE  CO.  v.  LEONARD,  3  Penn.    (Del.)    342,  94 

Am.  St.  Rep.  86,  51   Atl.   305. 
Default  In   performance  as   warranting  resciftMioii   of.  contract. 

Approved  in  Hartnett  v.  Baker,  4  Penn.  (Del.)  434,  56  Atl.  672,  holding  that 
a  default  in  the  performance  of  a  contract  is  insufficient  to  warrant  a  rescission 
by  the  other  party  unless  the  party  defaulting  has  by  his  acts  or  conduct 
evinced  an  intention  not  to  be  bound  by  the  contract. 

Cited  in  note  (32  L.R.A.  (N.S.)  7)  on  rescission  of  sale  for  failure  to  pay 
for  instalment. 

57  L.  R.  A.  230,  AMERICUS  v.  PERRY,  114  Ga.  871,  40  S.  E.  1004. 
Sufficiency  of  title  of  act. 

Cited  in  Stapleton  v.  Perry,  117  Ga.  564,  43  S.  E.  996,  holding  that  the  pro- 
vision of  an  act  to  make  the  office  of  police  commissioners  elective,  and  to 
change  the  personnel  of  the  board  and  for  other  purposes,  that  vacancies  shall  be 
filled  by  appointment  by  the  council  is  not  invalid  because  not  mentioned  in 
the  title;  Richardson  v.  Macon,  132  Ga.  125,  63  S.  E.  790,  holding  that  an 
act  ending  with  the  words  "and  for  other  purposes''  is  not  limited  to  the  pur- 
poses specifically  named  in  the  title,  but  shows  an  intention  to  enact  any  legis- 
lation which  would  be  appropriate,  and  the  title  is  sufficient. 
Interference  with  pf»wers  of  local  nelf-!?ovemment. 

Cited  in  Ex  parte  Paducah,  125  Ky.  519,  10]  S.  W.  898,  holding  that  an  act 
fixing  the  number  of  policemen  in  cities  of  the  second  class  was  valid  and  not 
interfering  with  the  power  of  local  self-govcrnmejit;  Adams  v.  Kuykendall,  83 
Miss.  592,  35  So.  830,  holding  that  a  statute  providing  for  a  state  revenue 
agent  to  supervise  the  acts  of  the  municipal  and  county  taxing  officials,  is  not 
invalid  and  not  an  interference  with  the  right  of  local  self-government;  Brown 
v.  Galveston,  97  Tex.  14,  75  S.  \V.  4S8,  holding  that  a  statute  providing  a 
commission  form  of  government  for  a  city  and  providing  that  three  members 
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out  of  live  of  tlie  board  of  commissioners  were  to  be  appointed  by  the  governor, 
is  not  invalid  as  taking  away  the  powers  of  local  self-government;  Ex  parte 
Lewis,  45  Tex.  Crim.  Rep.  37,  —  L.R.A.  — ,  108  Am.  St.  Rep.  929,  73  S.  W. 
811  (dissenting  opinion),  on  the  same  point;  Davidson  v.  Hine,  151  Mich.  308, 
15  L.R.A.  (N.S.)  583,  123  Am.  St.  Rep.  267,  115  N.  W.  246,  14  Ann.  Cas.  352 
(dissenting  opinion),  majority  holding  that  an  act  which  provided  for  a  bureau 
of  public  safety  having  control  of  the  police  and  fire  departments,  and  ap- 
pointed by  the  governor,  was  invalid  as  an  interference  with  the  powers  of 
local  self-government. 

Cited  in  footnote  to  People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Bd.  of 
Tax  Comrs.  63  L.R.A.  884,  which  holds  right  of  local  self-government  not  vio- 
lated by  recognition  for  tax  purposes  of  distinct  property  in  special  corporate 
franchises  and  imposing  duty  of  assessing  tax  upon  state  officers. 

Cited  in  note    (1  L.R.A.  (X.S.)    513)    on  right  of  local  self-government:    leyis 
lathe  regulation  of  municipal  officers. 
Power  of   legislature   »>   to   municipal   officers. 

Cited  in  Richardson  v.  Young,  122  Tonn.  498,  125  S.  W.  664,  holding  that 
power  of  election  or  appointment  to  office  is  political  power  not  inherently  be- 
longing to  any  department  of  government;  Toney  v.  Macon,  119  Ga.  85,  46  S. 
E.  80,  holding  that  an  act  annexing  new  territory  to  a  city  is  not  invalid  be- 
cause the  territory  annexed  is  without  representation  in  the  council  until  the 
next  election;  Lambert  v.  Xorman,  119  Ga.  351,  46  S.  E.  433,  holding  that  in 
a  legislative  act  incorporating  a  town,  the  legislature  has  power  to  name  the 
mayor  and  aldermen  of  the  town,  who  are  to  serve  until  their  successors  are 
elected  according  to  the  scheme  of  the  act. 

Cited   in   footnotes   to   State   ex   rel.   White   v.   Barker,   57    L.R.A.   244,   which 
denies  power  of  legislature  to  take  management  of  water   supply   system   from 
appointees  of  city;    Lexington  v.  Thompson,  57   L.R.A.  775,  which   denies  power 
of  legislature  to  fix  salaries  of  city  firemen. 
Separation  of  departments  of  government. 

Cited  in  Ogburn  v.  Elmore,  123  Ga.  682.  51  S.  E.  641,  holding  that  the  j.cn- 
eral  assembly  has  power  to  confer  upon  judicial  officers  the  right  to  hear  elec- 
tion contests  under  the  local  option  law;  Carroll  v.  Wright,  131  Ga.  741,  63 
S.  E.  260,  on  the  history  of  the  ordinary's  office  and  holding  that  it  was  im- 
proper to  delegate  to  him  the  duty  of  issuing  liquor  licenses  and  to  issue  execu- 
tions to  collect  the  same. 
Conjoining-  unlawful  acts  of  public  officers. 

Cited  in  Clark  v.  Cline,  123  Ga.  865,  51  S.  E.  617,  holding  that  injunction 
would  lie  at  the  suit  of  the  taxpayers  to  prevent  the  misappropriation  of  school 
funds;  De  Kalb  County  v.  Atlanta,  132  Ga.  744,  65  S.  E.  72,  holding  that  in- 
junction would  lie  to  prevent  the  holding  of  an  election  for  the  purpose  of 
changing  a  county  line,  where  the  election  is  unauthorized  and  the  result  of  the 
election  would  be  carried  into  effect;  Jordan  v.  Logansport,  171  Ind.  283,  86 
.N.  E.  47,  holding  that  injunction  will  lie  to  enjoin  the  misappropriation  of 
public  funds  and  the  incurring  of  a  debt  in  excess  of  the  constitutional  limita- 
tion. 

Cited  in  footnotes  to  Paul  v.  Washington,  65  L.R.A.  902,  which  denies  right 
to  enjoin  enforcement  of  municipal  ordinance  on  ground  that  it  is  unreason- 
able and  void;  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  sustains  right  of 
taxpayers  to  maintain  action  to  enjoin  enforcement  of  ordinance  accepting 
gift  and  obligating  city  for  its  maintenance  though  it  has  not  yet  taken  effect. 
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Cited  in  note  (30  L.R.A.  (X.S.)  S)  on  taxpayer's  right  to  enjoin  unlawful 
municipal  expenditures. 

57  L.  R.  A.  237.  ALURICH  v.  MKTROPOLITAN  WEST  SIDE  ELEV.  R.  CO.  195 

111.  450,  63  N.  E.  155. 

s;  in  lit    to    dmimffe.M    for   railroad's    Injuries    to    property    withont    physical 
interference. 

Approved  in  Church  of  Jesus  Christ,  L.  D.  S.  v.  Oregon  Short  Line  R.  Co. 
36  Utah,  245,  23  L.R.A.  (N.S.)  803,  303  Pac.  243,  holding  that  a  religious  society 
could  not  recover  damages  for  the  disturbance  of  their  meetings  by  the  opera- 
tion of  a  railroad  and  yards  near  the  place  of  meeting,  where  there  was  no 
physical  interference  with  the  property;  Smith  v.  St.  Paul,  M.  &  M.  R.  Co.  39 
Wash.  363,  70  L.R.A.  1022,  109  Am.  St.  Rep.  889,  81  Pac.  840,  holding  that  a 
land  owner  cannot  recover  from  a  railroad  company  damages  resulting  from 
the  operation  of  the  railroad  and  yards  where  there  is  no  physical  injury,  but 
only  that  which  results  from  noises  and  fumes. 

Cited  in  Hyde  v.  Minnesota,  D.  &  P.  R.  Co.  29  S.  D.  240,  40  L.R.A. (N.S.)   56, 

136  N.   W.   92,   holding  that  railroad   is  not  liable  for  diminution   in  value   of 
property  because  of  inconvenience  caused  by  closing  street  not  abutting  on  prop- 
erty where  access  still  remains;   Griveau  v.  South  Chicago  City  R.  Co.   130  111. 
App.   528,   holding  that  without  physical   injury   there   can   be  no   recovery   for 
noises  and  the  like  resulting  in  injury  to  land,  from  the  operation  of  a  railroad ; 
South   Bound   R.   Co.  v.   Burton,  67   S.   C.  526,  46   S.  E.   340,  holding  that  one 
owning    land    near   but   not   abutting   upon    a   street    on    which    a   railroad    has 
been   built,   cannot   recover   damages   for   the   depreciation   of   his   lot   where   he 
suffers    injuries   not   differing   from   those   of   the   general    public;    Winnetka   v. 
Clifford,  201   111.  479,  66  N.  E.  384,   holding  that  where  the  abutting  property 
owner   suffered   a   special   injury   differing  from   that   suffered   by   the   public   in 
general  he  has  a  cause  of  action  for  the  closing  of  a  street  at  the  instance  of  a 
railroad  company  whose  track  crosses  the  street;   Illinois  C.  R.  Co.  v.  Trustees 
of  Schools,  128  111.  App.  115,  holding  that  to  recover  damages  resulting  from  the 
construction   of   a  railroad,   it   is  necessary   to  show   that  the   party   suffered   a 
special  damage  in  respect  to  his  property,  not  sustained  by  the  public;   Chicago, 
B.  &  Q.  R.  Co.  v.  De  Freitas,  134  111.  App.  231,  holding  same  and  that  it  is  only 
the  special  damage  which  may  be  recovered;   Danville  &  I.  H.  R.  Co.  v.  Tidrick, 

137  111.  App.  556,  denying  recovery  for  occupation  of  street  by   railway   where 
plaintiff  was  not  abutting  owner  and  suffered  no  damages  not  common  to  the 
public. 

Cited  in  notes  (17  L.R.A. (N.S.)  1055,  109  Am.  St.  Rep.  914)  on  smoke,  noise, 
etc.,  incident  to  ordinary  operation  of  railroad  as  a  "damaging"  of  property 
within  constitutional  provision  for  compensation;  (36  L.R.A.  (N.S.)  746)  on 
abutter's  right  to  compensation  for  railroads  in  streets. 

Distinguished  in  Davenport,  R.  I.  &  N.  W.  R.  Co.  v.  Sinnet,  111  111.  App. 
80,  holding  that  the  abutting  owner  may  recover  for  damages  resulting  from 
noise,  vibration,  danger  from  fire,  etc. 

Klevated    railroad*. 

Cited  in  Illinois  C.  R.  Co.  v.  Trustees  of  Schools,  212  111.  414,  72  N.  E.  39, 
Reversing  and  remanding  112  111.  App.  492,  holding  that  the  school  trustees 
could  not  recover  damages  for  the  building  and  operation  of  an  elevated  railway 
two  hundred  feet  from  the  school  house,  because  it  caused  an  obstruction  of  the 
view,  increased  danger  to  children,  and  vibrations  of  the  ground. 

Cited   in   footnote   to   De   Geofroy   v.   Merchants'   Bridge   Terminal    R.   Co.   64 
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L.R.A.    959,    which   sustains   right   of    abutting   owner   to   compensation    for    con- 
struction of  elevated  railroad  track  in  a  public  street. 

Cited  in  note  (106  Am.  St.  Rep.  247)  on  elevated  railroads  as  additional 
servitudes  in  highways. 

Distinguished  in  Aldis  v.  Union  Elev.  R.  Co.  203  111.  575,  68  N.  E.  95  (on 
petition  for  rehearing),  holding  that  an  elevated  railway  company  was  liable 
for  damages  to  property  abutting  upon  a  street  where  such  railway  was  built 
in  a  street  and  cut  off  the  light  and  air  from  the  premises  and  depreciated  them 
in  value. 
;>.-i  ni;iv;«-  within  provision  requiring:  compensation. 

Cited  in  Heilbron  v.  St.  Louis  Southwestern  R.  Co.  52  Tex.  Civ.  App.  582, 
113  S.  W.  610,  holding  that  proprietor  of  property  does  not  become  liable  for 
damages  to  that  of  another  by  rendering  his  own  unsightly. 

Cited  in  note  (109  Am.  St.  Rep.  909,  912)  on  what  constitutes  "damage"  to 
property  within  provision  that  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation. 

Distinguished  in  Chiles  v.  Alton,  G.  &  St.  L.  Traction  Co.  158  111.  App.  512; 
Chapman  v.  Staunton,  246  111.  397,  92  N.  E.  905, — holding  that  provision  of 
constitution  which  prohibits  taking  or  damaging  private  property  for  public 
use  without  compensation  applies  whether  damage  is  to  lot  or  hi.  ling  on  lot. 
Review  of  constitutional  questions  from  tbe  Superior  Court. 

Distinguished  in  Griveau  v.  South  Chicago  City  R.  Co.  213  111.  635,  73  N.  E. 
309,  holding  that  even  though  a  constitutional  question  is  involved,  unless  such 
question  is  properly  reserved  in  the  record  for  review  and  the  rulings  of  the 
trial  court  thereon  assigned  as  error,  the  supreme  court  has  not  jurisdiction  to 
review  decree  of  superior  court  on  a  direct  writ  of  error. 

57  L.  R.  A.  243,  DES  MOINES  v.  KELLER,  116  Iowa,  648,  88  X.  W.  827. 
Validity   of   ordinances. 

Cited  in  note  (123  Am.  St.  Rep.  52)  on  test  of  validity  of  municipal  ordi- 
nance as  denying  equal  protection  of  the  laws. 

57  L.  R.  A.  244,  STATE  EX  REL.  WHITE  v.  BARKER,  116  Iowa,  96,  9»  Am. 

St.  Rep.  222,  89  N.  W.  204. 
Infringement  of   riutn.s  of  local   self-government. 

.Cited  in  Des  Moines  Water  Co.  v.  Des  Moines,  194  Fed.  558,  on  power  of 
legislature  of  state  to  appoint  district  judges  appraisers  in  condemnation  pro- 
ceedings to  acquire  water  system  by  city;  Coggeshall  v.  Des  Moines,  138  Iowa, 
739,  128  Am.  St.  Rep.  221,  117  N.  W.  309,  holding  that  a  municipality  is  not 
within  the  unlimited  control  of  the  legislature,  except  in  so  far  as  it  performs 
functions  as  the  agent  of  the  state;  McSurely  v.  McGrew,  140  Iowa.  170,  ]32 
Am.  St.  Rep.  248,  118  N.  W.  415,  holding  that  a  municipality  may  acquire 
proprietary  or  private  rights,  not  held  by  the  public  in  general,  of  which  it 
cannot  be  deprived  by  the  legislature,  but  as  to  matters  of  revenue,  amendment 
of  its  charter,  etc.,  the  legislature  has  plenary  control  over  a  municipality; 
State  ex  rel.  Hendricks  v.  Marion  County,  170  Ind.  603,  85  X.  E.  513,  holding 
that  a  statute  providing  for  the  building  of  a  road  upon  the  boundary  line  be- 
tween two  townships  situated  in  different  counties,  upon  a  petition  of  fifty 
resident  freeholders  of  any  county  abutting  upon  the  proposed  road,  is  not  un- 
constitutional as  an  infringement  of  the  right  of  local  self-government;  Ilorton 
v.  Xewport,  27  R.  I.  291,  1  L.R.A.  (X.S.)  518,  61  Atl.  759,  8  Ann.  Cas.  1097, 
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holding  that  a  statute  providing  a  board  of  police  commissioners  for  a  certain 
city,  to  be  appointed  by  the  governor,  and  fixing  the  salary  of  the  members, 
is  not  unconstitutional  as  an  interference  with  the  rights  of  local  self-govern- 
ment; Ex  parte  Anderson,  46  Tex.  Grim.  Rep.  395,  81  S.  W.  973,  holding  that 
a  statute  authorixing  a  commission  form  of  government  and  providing  for  the 
appointment  of  commissioners  by  the  governor  for  the  city,  was  an  interference 
with  the  rights  of  local  self-government. 

Cited  in  footnotes  to  Lexington  v.  Thompson,  57  L.R.A.  775,  which  denies 
power  of  legislature  to  fix  salaries  of  city  firemen;  People  ex  rel.  Metropolitan 
Street  R.  Co.  v.  State  Bd.  of  Tax  Comrs.  63  L.R.A.  884,  which  holds  right  of 
local  self-government  not  violated  by  recognition  for  tax  purposes  of  distinct 
property  in  special  corporate  franchises  and  imposing  duty  of  assessing  tax 
upon  state  officers. 

Cited  in  note  (19  L.R.A.  (N.S.)  579)  as  to  whether  appointment  of  municipal 
officers  constitutionally  delegable  to  courts  or  judges. 

Distinguished  in  State  ex  rel.  Gerry  v.  Edwards,  42  Mont.  147,  32  L.R.A. 
(.N.S.)  1082,  111  Pac.  734,  Ann.  Cas.  1912A,  1063,  holding  that  board  of  park 
commissioners  to  be  appointed  by  governor  is  not  corporate  authority  of  munici- 
pality within  meaning  of  constitutional  provision  that  legislature  shall  not 
levy  taxes  upon  city,  but  may  vest  authority  in  city  to  assess  taxes. 
Sufficiency  of  interest  to  maintain  quo  warranto  proceedings. 

Cited  in  State  ex  rel.  Fullerton  v.  Des  Moines  City  R.  Co.  135  Iowa,  713,  309 
X.  W.  867,  holding  that  citizens  and  taxpayers  owning  land  abutting  upon  a 
street  have  sufficient  interest  to  maintain  an  action  in  the  name  of  the  state 
upon  the  refusal  of  the  county  attorney  to  do  so,  to  question  the  right  of  a 
street  railway  company  to  operate  a  street  car  line  upon  the  street. 

Cited  in  note   (125  Am.  St.  Rep.  636)   as  to  when  quo  warranto  may  be  main- 
tained  by  private   person. 
Separation  of  powers  of  government. 

Cited  in  State  ex  rel.  Thompson  v.  Neble,  82  Neb.  277,  19  L.R.A.  (N.S.)  587, 
117  N.  W.  723,  holding  that  a  statute  which  provided  for  the  appointment  of 
park  commissioners  by  the  judges  of  the  district  court,  was  unconstitutional ; 
State  ex  rel.  Young  v.  Brill,  100  Minn.  516,  111  N.  W.  639,  10  Ann.  Cas.  425, 
holding  that  a  statute  which  imposed  upon  the  judges  of  the  district  court  the 
duty  of  appointing  members  of  the  county  board  of  control  is  unconstitu- 
tional; Tyson  v.  Washington  County,  78  Neb.  216,  12  L.R.A.  (N.S.)  353,  110  N. 
W.  634,  holding  unconstitutional  as  a  delegation  of  legislative  powers  to  the 
judiciary,  a  statute  giving  the  judge  of  the  district  court  the  power  of  deter- 
mining the  practicability  and  benefits  of  a  public  drainage  ditch;  Denny  v.  Des 
Moines  County,  143  Iowa,  471,  121  N.  W.  1066,  holding  that  court  created  by 
the  legislature,  and  not  a  constitutional  court,  may  be  vested  with  functions 
involving  both  the  exercise  of  administrative  and  legislative  powers,  as  well  as 
judicial;  Eckerson  v.  Des  Moines,  137  Iowa,  466,  115  N.  W.  177,  holding  that 
in  the  absence  of  any  constitutional  restriction,  it  is  within  the  province  of 
the  legislature  to  clothe  an  officer  of  an  agency  created  by  it  with  functions 
involving  the  exercise  of  legislative,  judicial,  or  executive  powers,  one  or  all; 
Re  Appointment  of  Reviser,  141  Wis.  616,  ]24  N.  W.  670,  18  Ann.  Cas.  1176, 
holding  that  a  statute  providing  that  the  trustees  of  the  state  library,  who  were 
the  justices  of  the  supreme  court  and  the  attorney  general,  should  appoint  a 
revisor  to  revise  and  edit  a  revision  of  the  state  statutes,  is  not  unconstitu- 
tional; State  ex  rel.  Patterson  v.  Bates,  96  Minn.  115,  113  Am.  St.  Rep.  612, 
104  N.  W.  709,  holding  that  a  statute  conferring  upon  the  county  commissioners 
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the   powers   of   licensing  the   sale  of   intoxicating  liquors,   is   not   invalid   as  not 

keeping  separate  the  powers  of  government. 

Power  of  legislature  over  duties  of  constitutional   officers. 

Cited  in  Ex  parte  Corliss,  16  X.  D.  499,  114  X.  W.  962,  holding  that  a  statute 
providing  for  the  appointment  of  enforcement  commissioners  to  enforce  the 
prohibition  laws  of  the  state,  was  unconstitutional  as  delegating  the  powers 
conferred  by  the  constitution  upon  the  county  sheriffs,  to  such  commissioners; 
Re  Sioux  City  Stock  Yard  Co.  149  Iowa,  11,  127  X.  W.  1102,  holding  that  stat- 
ute conferring  upon  court  on  appeal  from  assessment  power  to  increase  assess- 
ment is  not  unconstitutional  as  conferring  upon  court  legislative  power;  O'Neill 
v.  Yellowstone  Irrig.  Dist.  44  Mont.  507,  121  Pac.  283,  holding  that  where 
principal  powers  conferred  upon  district  judge  are  judicial,  fact  that  exercise 
may  incidentally  require  performance  of  legislative  functions  does  impair  va- 
lidity of  statute. 
Local  and  general  affairs  of  municipalities. 

Cited  in  Barber  Asphalt  Paving  Co.  v.  \Yoodbury  County,  137  Iowa.  290,  114 
N.  W.  1044,  holding  that  the  county  treasurer  is  not  entitled  to  additional  com- 
pensation for  collecting  money  to  pay  paving  certificates  issued  to  a  contractor. 
Remedy  to  determine  rig-lit  to  office. 

Cited  in  note  (1  L.R.A.(X.S. )  588)  on  mandamus  to  compel  payment  of 
salary  to  public  officer  whose  title  is  disputed. 

57  L.  R.  A.  253,  REID  v.  BEXGE,  112  Ky.  810,  99  Am.  St.  Rep.  334,  66  S.  W. 

997. 
Effect  of  delay  in  probating-  wills. 

Cited  in  Foster  v.  Jordan,  130  Ky.  452,  113  S.  W.  490,  holding  that  the  pro- 
bating of  the  will  of  a  nonresident  must  be  commenced  within  ten  years  from 
the  death  of  the  testator  under  the  general  statute  of  limitations  since  no 
special  time  is  provided. 

Cited  in  note  (36  L.R.A. (N.S. )  89)  on  right  to  probate  will  after  distribu- 
tion of  property  as  intestate. 

57   L.  R.  A.  266,  CINCINNATI,  X.  0.  &   T.   P.  R.  CO.  v.   FINXELL.   108   Ky. 

135,  55  S.  W.  902. 
Duty   dm-   to  a   volunteer. 

Cited  in  Kelly  v.  Tyra,  103  Minn.  ISO,  17  L.R.A.(X.S.)  334,  114  N.  W.  75!i. 
holding  that  to  one  who  is  a  volunteer,  even  if  assisting  in  the  master's  work 
at  the  request  of  a  servant  no  affirmative  duty  to  exercise  care  is  due  except 
after  knowledge  of  peril. 

Cited  in  footnote  to  Atlanta  &  W.  P.  R.  Co.  v.  West,   67  L.R.A.   701,  which 
holds  one  into  whose  service  another  volunteers   not  required  to  anticipate   or 
discover  the  peril  of  such  volunteer. 
Assumption   of   risk. 

Cited  in  Bollington  v.  Louisville  &  N.  R.  Co.  125  Ky.  189,  8  L.R.A.  (X.S.) 
1046,  100  S.  W.  850,  holding  that  the  master  was  not  liable  for  injuries  to  a 
boy  nineteen  years  of  age,  by  the  explosion  of  lime  which  he  was  mixing,  be- 
cause the  knowledge  that  lime  would  explode  when  mixed  with  water  was  a 
matter  of  such  common  knowledge  that  the  boy  assumes  the  risk  as  a  part  of 
his  employment. 

Cited   in  note    (13   L.R.A. (X.S. )    562)    on  assumption  of  risk  by  volunteer. 
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Liability  of  master  for  injury  to   minor. 

Cited  in  Wells  v.  Kentucky  Distilleries  &  Warehouse  Co.  144  Ky.  445,  138  S. 
\V.  278,  holding  that  master  is  liable  for  injury  to  young  child  for  failing  to 
use  reasonable  care  to  prevent  him  from  being  injured  when  in  place  of  danger; 
Hendrickson  v.  Louisville  &  N.  R.  Co.  .137  Ky.  565,  30  L.R.A.(N.S.)  314,  126 
S.  W.  117,  holding  that  father  may  recover  damages  for  injury  to  minor  son 
because  of  his  employment  without  his  knowledge  as  brakeman  by  railroad 
company  which  knew  of  his  minority. 

57  L.  R.  A.  267,  MOSES  v.  TEETOKS,  64  Kan.  149,  67  Pac.  526. 
J.iMliiIi(>    of   warehousemen  as   to  &rain  tutored   in   bulk. 

Cited   in  note    (136   Am.   St.   Rep.   239)    on   liability   of   warehousemen   as   to 
grain  stored  in  bulk. 
Sale  or  bailment. 

Distinguished  in  Savage  v.  Salem  Mills  Co.  48  Or.  22,  85  Pac.  69,  10  Ann. 
Cas.  1065,  holding  that  where  wheat  was  delivered  to  a  miller  to  be  mixed  with 
his  consumable  stock  and  he  to  use  it  if  he  desired,  or  to  sell,  there  was  a  sale 
and  not  a  bailment. 

57  L.  R.  A.  271,  MARKS  v.  NEW  ORLEANS  COLD  STORAGE  CO.  107  La.  172, 

90  Am.  St.  Rep.  285,  31  So.  671. 
Liability   ef  bailee   for   damages   to  g-oods  in   cold   storage. 

Cited    in   note    (38    L.R.A.  (N.S.)    995,    996)    on   liability    of   bailee   for    dam- 
ages to  goods  received  for  cold  storage. 
i:  in  l«t    of   warehousemen    to    limit    liability. 

Cited  in  note  (136  Am.  St.  Rep.  249)  on  right  of  warehousemen  to  limit 
liability. 

57  L.   R.  A.  275,  UNITED  R.   &   ELECTRIC   CO.  v.  HARDESTY,  94  Md.  661, 

51  Atl.  406. 
Tickets  and  conditions  thereof. 

Cited  in  Garrison  v.  United  R.  &  Electric  Co.  97  Md.  353,  99  Am.  St.  Rep. 
452,  55  Atl.  371,  holding  that  a  street  car  transfer  is  merely  evidence  of  the 
holder's  right  to  ride  and  the  company  may  limit  the  time  within  which  it 
shall  be  used. 

57  L.  R.  A.  279,  BEMBE  v.  ANNE  ARUNDEL  COUNTY.  94  Md.  321,  51   Atl. 

179. 
Sufficiency   of    special    interest    to    maintain    action    t<>    abnte    public    iini- 

sance. 

Cited  in  McKay  v.  Enid,  26  Okla.  283,  30  L.R.A.  (N.S.)  1026.  109  Pac.  520, 
holding  that  private  person  cannot  maintain  action  for  obstruction  in  highway, 
constituting  nuisance,  unless  he  is  specially  injured;  Revard  v.  Hunt,  29  Okla. 
841,  --  L.R.A. (N.S.)  — ,  119  Pac.  589,  holding  that  obstructions  in  highway 
constituting  nuisance  and  which  shuts  off  means  of  access  to  one's  property. 
may  be  abated  at  suit  of  such  owner;  Anne  Arundel  County  v.  Watts,  112  Md. 
358,  76  Atl.  82,  holding  that  a  contractor  who  is  unable  to  transport  materials 
over  a  road  allowed  to  become  impassable,  suffers  such  special  injury  as  to 
enable  him  to  maintain  an  action  against  the  county  to  abate  the  nuisance. 

Cited  in  notes  (8  L.R.A.  (N.S.)  229)  on  obstructions  in  highway  as  special 
injury  entitling  owner  to  maintain  action  to  abate  nuisance;  (101  Am.  St.  Rep. 
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109)    on   right  of   person   over   whose   land   a  highway   runs   to   maintain   action 

for  its  obstruction. 

Rig-lit  to  recover   for  catting-  off  access   to   street. 

Cited  in  footnote  to  Cram  v.  Laconia,  57  L.R.A.  282,  which  denies  right  to 
recover  for  injury  by  discontinuing  part  of  street  on  which  property  abuts. 

57  L.  R.  A.  282,  CRAM  v.  LACOXIA,  71  X.  H.  41,  51  Atl.  635. 
Right  to   il.-i  muiii-v   for  vacation  of  street. 

Cited  in  Clinton  v.  Turner,  95  Miss.  600,  52  So.  261,  holding  that  one  owning 
lands  on  continuous  street,  although  north  and  south  ends  bore  different  names, 
is  abutting  owner  and  city  cannot  vacate  street,  without  first  making  compensa- 
tion; Poythress  v.  Mobile  &.  0.  R.  Co.  92  Miss.  650,  46  So.  139,  holding  that 
under  the  statute,  one  owning  land  not  abutting  upon  the  portion  of  the  street 
vacated,  cannot  recover  damages  for  the  vacation,  though  he  does  own  land 
abutting  upon  another  part  of  the  street;  Leighton  v.  Concord  &  M.  R.  Co. 
72  X.  H.  229,  55  Atl.  038,  holding  that  if  the  plaintiff's  right  to  the  discontinued 
portion  of  the  street  were  special  and  particular  by  reason  of  the  fact  that  his 
land  bordered  upon  it,  he  could  recover  damages;  Butt  v.  Iffert,  171  Ind.  556, 
86  N.  E.  961,  on  the  right  to  damages  for  the  vacation  of  a  highway. 

Cited  in  footnote  to  Borghart  v.  Cedar  Rapids.  68  L.R.A.  306,  which  sustains 
property  owner's  right  of  action  for  vacation  of  public  square  cutting  off  only 
means  of  access  to  his  property. 

Ci*ed  in  note   (2  L.R.A.  (X.S.)    127)   on  right  of  property  owner  whose  access 
from  one  direction  is  shut  off  or  interfered  with  by  closing  of  street. 
Injury  to  access  to  hi^li  "••<>. 

Cited  in  footnotes  to  Bembe  v.  Anne  Arundel  County,  57  L.R.A.  279,  which 
sustains  right  of  action  against  county  commissioners  by  one  suffering  special 
injury  from  failure  to  keep  highway  in  repair;  Long  v.  Wilson,  60  L.R.A.  720. 
which  holds  judgment  establishing  boundary  of  highway  in  suit  against  owner 
on  one  side  not  conclusive  on  opposite  owner. 

57  L.  R.  A.  289,  OLIVER  DITSOX  CO.  v.  BATES,  181   Mass.  455,  92  Aui.  St. 

Rep.  424,  63  X.  E.  908. 
Rig-ht  of  lessor  of  chattels  as  against  lessee's  vendees. 

Cited  in  note   (25  L.R.A. (X.S.)   780)   on  right  of  lessor  of  chattels  as  against 
lessee's  vendees  or  creditors. 
Recovery  of  property  sold  on  conditional  sale  contract. 

Cited  in  Lorain  Steel  Co.  v.  Xorfolk  &  B.  Street  R.  Co.  187  Mass.  502,  73  X. 
E.  646,  holding  that  where  rails  and  motors  were  sold  to  a  street  railway  com- 
pany, but  to  remain  the  property  of  the  seller  until  paid  for,  and  the  payment 
was  never  made,  the  seller  could  maintain  replevin  to  recover  them  or  trover 
for  their  conversion,  even  as  against  a  mortgagee  or  purchaser  in  good  faith, 
without  notice. 

57  L.  R.  A.  291,  HOMAXS  v.  BOSTOX  ELEV.  R.  CO.  180  Mass.  456,  91  Am. 

St.  Rep.  324,  62  X.  E.  737. 
Recovery  for  shock,  frig-lit  or  mental   suffering-. 

Cited  in  Driscoll  v.  Gaffey,  207  Mass.  105,  92  X.  E.  1010,  to  the  point  that 
there  can  be  no  recovery  for  fright  or  distress  of  mind  unless  accompanied  by 
physical  injuries;  Dunn  v.  Western  U.  Teleg.  Co.  2  Ga.  App.  852,  59  S.  E.  ISO. 
on  nonrecovery  of  damages  for  mental  suffering  when  no  other  injury  is  shown : 
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Mullin  v.  Boston  Kiev.  R.  Co.  J85  Mass.  525,  70  X.  E.  1021,  as  to  necessity  of 
considering  whether  nervous  prostration  due  to  shock  and  nervous  fright  were 
caused  by  negligence,  where  injured  passenger  swooned  and  fell  anticipating 
collision;  Green  v.  Shoemaker,  111  Md.  80,  23  L.R.A.(X.S.)  672,  73  Atl.  688, 
holding  recovery  for  nervous  shock  unaccompanied  by  physical  impact  should 
not  be  denied  on  ground  of  expediency  alone:  Heiberger  v.  Missouri  &  K.  Teleph. 
Co.  133  Mo.  App.  462,  113  S.  W.  730,  holding  recovery  may  be  had  on  account 
of  nervous  shock  without  proof  of  relation  between  shock  and  physical  injury; 
Simone  v.  Rhode  Island  Co.  28  R.  I.  195,  9  L.R.A.  (N.S.)  1744,  66  Atl.  202,  hold- 
ing damages  recoverable  for  fright,  though  thera  was  no  physical  injury  at  time 
of  accident;  Cameron  v.  New  England  Teleph.  &  Teleg.  Co.  182  Mass.  311,  65 
N.  E.  385,  holding  jury  not  called  upon  to  discriminate  between  effects  of  fright 
and  effects  of  blow  due  to  explosion  of  dynamite  near  where  injured  woman  was 
sitting  throwing  her  from  chair;  Bacon  v.  Pullman  Co.  16  L.R.A. (N.S. )  583, 
89  C.  C.  A.  1,  159  Fed.  7,  14  Ann.  Cas.  516,  holding  damages  recoverable  for 
physical  pain  and  mental  distress  occasioned  sick  traveler  by  theft  of  her  hand 
bag  containing  medicine,  for  use  on  journey. 

Cited  in  footnotes  to  Kline  v.  Kline,  58  L.R.A.  397,  which  sustains  right  to 
damages  for  mental  suffering  for  assault  by  pointing  gnu  with  threat  to  shoot 
unless  house  abandoned;  Watkins  v.  Kaolin  Mfg.  Co.  60  L.R.A.  617,  which  sus- 
tains right  of  action  for  physical  injury  or  disease  from  fright  or  nervous 
shock  from  negligent  acts;  Reed  v.  Maley,  62  L.R.A.  900,  which  holds  no  right 
of  action  given  by  merely  soliciting  a  woman  to  sexual  intercourse. 

Cited  in  note  (3  L.R.A.  (N.S.)  53)  on  right  to  recover  for  physical  injury- 
resulting  from  fright  caused  by  wrongful  act. 

57  L.  R.  A.  292,  EARLE  v.  COM.  180  Mass.  579,  9]   Am.  St.  Rep.  326,  63  N.  E. 

10. 
Damage    to    established    business    by    carrying:    ont    Metropolitan    Water 

Supply    act. 

Cited  in  Sawyer  v.  Com.  185  Mass.  360,  70  N.  E.  438,  holding  damages  to 
business  caused  by  carrying  out  act  should  be  based  on  conditions  existing  at 
date  fixed  by  act;  Allen  v.  Com.  188  Mass.  63,  69  L.R.A.  601,  footnote  p.  599, 
74  N.  E.  287,  holding  farmer  selling  produce  to  persons  in  village  has  "estab- 
lished business"  under  statute. 
Business  as  property. 

Cited  in  footnote  to  Sawyer  v.  Com.  59  L.R.A.  726,  \j'hich  holds  business  not 
within  statute  for  jury  trial  in  eminent  domain  to  determine  damage  to  ''prop- 
erty." 

57  L.  R.  A.  295,  RE  LITTLE,  129  Mich.  454,  89  N.  W.  38. 
Rearrest   of  prisoner  bron&bt   from   foreign  jurisdiction. 

Distinguished  in  Weale  v.  Circuit  Judge,  158  Mich.  565,  123  N.  W.  31,  holding 
husband  brought  from  foreign  state  upon  requisition  issued  upon  complaint  for 
nonsupport  of  wife,  is  not  subject  to  arrest  upon  capias  ad  respondendum  be- 
fore opportunity  to  leave  state. 

57  L.  R.  A.  297,  STATE  EX  REL.  DOUGLAS  v.  WESTFALL,  85  Minn.  437,  89 

Am.  St.  Rep.  571,  89  N.  W.  175. 
Validity   of   registration   acts. 

Cited  in  National  Bond  &  Secur.  Co.  v.  Hopkins,  96  Minn.  122,  104  N.  W.  678, 
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holding  amendment  to  original  act  good;  People  ex  rel.  Smith  v.  Crissman,  41 
Colo.  459,  92  Pac.  949;  Robinson  v.  Kerrigan,  151  Cal.  46,  121  Am.  St.  Rep.  90, 
90  Pac.  129,  12  Ann.  Cas.  829, — holding  an  act  providing  for  the  Torrens  system 
of  registering  land  titles  was  not  unconstitutional  as  depriving  persons  of  prop- 
erty without  due  process  of  law;  Reed  v.  Siddall,  89  Minn.  120,  95  N.  W.  303, 
as  sustaining  the  validitj'  of  the  law  providing  for  the  Torrens  system  of  regis- 
tering land  titles. 
Delegation  of  constitutional  powers. 

Cited  in  State  ex  rel.  Young  v.  Brill,  100  Minn.  526,  111  N.  W.  639,  10  Ann. 
Cas.  425,  holding  an  act  requiring  the  judges  of  the  district  court  of  a  county 
to  appoint  members  of  the  board  of  control  of  the  county  is  unconstitutional 
as  imposing  duties  belonging  to  another  department  of  government;  State  ex 
rel.  Gubbins  v.  Anson,  132  Wis.  470,  112  X.  W.  475,  holding  an  act  providing 
for  the  appointment  of  jury  commissioners  by  the  circuit  judges  was  not  un- 
constitutional as  imposing  duties  belonging  to  another  department  of  govern- 
ment. 
Class  or  special  legislation. 

Cited  in  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  114  Minn.  135,  33  L.R.A.  (X.S.) 
501,  130  N.  W.  545,  Ann.  Cas.  1912B,  1030,  holding  that  fact  that  prohibition 
against  use  of  soft  coal  in  locomotives  does  not  apply  to  stationary  engines 
does  not  make  legislation  invalid;  Calderwood  v.  Jos.  Schlitz  Brewing  Co.  107 
Minn.  469,  121  N.  W.  221,  holding  that  legislature  has  power  to  validate  in- 
valid contracts  or  ratify  and  confirm  any  act  it  might  lawfully  have  author- 
ized; State  ex  rel.  Board  of  Education  v.  Brown,  97  Minn.  407,  5  L.R.A.  (N.S.) 
333,  106  N.  W.  477,  holding  an  act  legalizing  school  house  bonds  theretofore 
voted  upon  for  high  school  and  graded  school  houses  was  not  unconstitutional 
as  special  legislation;  Hunter  v.  Tracy,  104  Minn.  382,  116  X.  W.  922,  holding 
an  act  providing  for  the  separation  of  unplatted  agricultural  lands  from  the 
corporate  limits  of  cities  of  a  certain  population  or  less  is  not  unconstitutional 
as  an  arbitrary  classification;  Hjelm  v.  Patterson,  105  Minn.  256,  127  Am. 
St.  Rep.  560,  117  X.  W.  610,  holding  an  act  providing  for  the  appointment  of  a 
superintendent  of  highways  in  counties  having  less  than  two  hundred  thousand 
inhabitants  is  unconstitutional  as  an  arbitrary  classification. 
Parties  to  proceedings  to  register  land  titles. 

Cited  in  Baart  v.  Martin,  99  Minn.  204,  116  Am.  St.  Rep.  394,  108  X.  W.  943, 
holding  a   party  drawing  a  mortgage  lien  on   property  was  a  proper   party  to 
proceedings  to  register  title  where  party  registering  knew  of  such  claim. 
Jurisdiction  of  courts  to  adjudicate  title  to  realty. 

Cited  in  Title  &  Document  Restoration  Co.  v.  Kerrigan,  150  Cal.  315,  8  L.R.A. 
(N.S.)    689,   119  Am.   St.  Rep.   199,   88   Pac.  356,  on   courts  as   being  furnished 
with  conclusive  power  to  adjudicate  title  to  realty. 
Due  process  of  law. 

Cited  in  American  Land  Co.  v.  Zeiss,  219  U.  S.  70,  55  L.  ed.  98,  31  Sup.  Ct. 
Rep.  200,  holding  that  due  process  of  law  requires  that  there  shall  be  jurisdic- 
tion and  notice  to  parties  and  opportunity  to  be  heard,  and  subject  to  these  con- 
ditions state  has  power  to  regulate  procedure. 
Judicial  notice  in  determining  validity  of  statute. 

Cited  in  State  v.  Bridgeman,  117  Minn.  189,  134  X.  W.  496,  holding  that  in 
construing  constitutionality  of  statute  courts  will  take  judicial  notice  of  all 
facts  relevant  to  question. 
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Court's  power  of  appointment. 

Cited  in  Stevenson  v.  Milwaukee  County,  140  Wis.  18,  121  N.  W.  654,  17 
Ann.  Cas.  001,  holding  that  power  to  appoint  necessary  attendants  upon  cir- 
cuit court  is  inherent  in  that  court:  Re  Appointment  of  Revisor,  141  Wis.  616, 
124  X.  W.  670,  18  Ann.  Cas.  1176.  holding  that  duties  of  revisors  under  Laws 
of  1909  are  administrative  in  aid  of  supreme  court  so  that  judges  may  be  i in- 
powered  to  appoint  them. 

57  L.  R,  A.  303,  THOMSSEN  v.  HALL  COUNTY,  63  Neb.  777,  89  N.  W.  389. 
Inability   for   loss  of  public    fund*   by    failure   of   bank. 

Cited  in  footnotes  to  Northern  P.  R.  Co.  v.  Owens,  57  L.R.A.  634,  which  holds 
clerk  of  court  liable  on  bond  for  loss,  by  bank  failure,  of  money  received  as 
clerk ;  Dreyer  v.  People,  58  L.R.A.  869,  which  holds  loss  of  public  funds  from 
failure  of  bank  ceasing  business,  to  carry  out  agreement  to  pay  all  officer's 
checks  to  unlimited  amount,  no  defense  to  indictment  for  failure  to  pay  over. 

Cited  in  notes  (36  L.R.A.  (N.S.)  287-289)  on  public  officer's  liability  for  loss 
of  funds  by  failure  of  bank:  (91  Am.  St.  Rep.  521,  562)  on  liability  of  sure- 
ties on  official  bonds  for  loss  by  failure  of  bank. 

57  L.  R.  A.  307,  RVERSON  v.  BATHGATE,  67  N.  J.  L.  337,  51  All.  708. 
Lin  l>i  I  i  i  >   of  owner  or  occupant  to  one  present  by  invitation  or  license. 

Cited  in  Coberth  v.  Great  Atlantic  &  P.  Tea  Co.  36  App.  D.  C.  574,  holding 
that  liability  of  owner  of  premises  for  condition  to  one  there  by  invitation  is 
coextensive  with  invitation,  and  does  not  include  part  of  premises  where  person 
is  warned  not  to  go;  Dodd  v.  Central  R.  Co.  80  N.  J.  L.  60,  76  Atl.  544,  to  the 
point  that  rights  of  person  invited  upon  premises  extended  no  further  than 
the  invitation;  Nolan  v.  Bridgeton  &  M.  Traction  Co.  74  N.  J.  L.  561,  65  Atl. 
992,  holding  owner  of  premises  liable  to  one  present  by  invitation  for  injury 
due  to  hole  in  road  on  premises;  Clark  v.  Fehlhaber,  106  Va.  807,  13  L.R.A. 
(N'.S.)  445,  .16  S.  E.  817,  holding  injured  person  could  not  recover  where  owner 
called  from  within  for  him  to  enter  and  he  opened  wrong  door  and  fell  down 
stairway:  (Jlaser  v.  Rothschild,  221  Mo.  188,  22  L.R.A.(N.S.)  1048,  120  S.  W. 
1,  17  Ann.  Cas.  576,  Reversing  106  Mo.  App.  427,  80  S.  W.  332,  holding  person 
granted  use  of  water  closet  at  his  request,  who,  while  passing  throug*  poorly 
lighted  basement  to  reach  it,  fell  into  elevator  pit,  was  present  by  invitation. 

Annotation  cited  in  Langenfcld  v.  Union  P.  R.  Co.  85  Neb.  534,  123  N.  W. 
1086.  holding  liability  of  licensor  is  commensurate  only  with  extent  of  license. 

Cited  in  notes  (13  L.R.A. (N.S. )  443)  on  liability  of  owner  of  residence  for 
injury  to  invited  visitor;  (14  L.R.A. (N.S.)  1119)  on  right  of  one  coming  upon 
property  on  business  with  owner  but  temporarily  turning  aside  for  own  pur- 
poses, to  protection  against  defects:  (21  L.R;A.  (N.S.)  461)  on  duty  of  store 
keeper  toward  customer  as  to  condition  of  premises. 

57  L.  R.  A.  309,  JENKINS  v.  PENNSYLVANIA  R.  CO.  67  N.  J.  L.  331,  51  Atl. 

704. 
Liability   of   railroad    for   damaxep    from    uolne   and    fumes. 

Cited  in  footnote  to  Smith  v.  St.  Paul  M.  &  M.  R.  Co.  70  L.R.A.  1018,  which 
denies  liability  to  make  compensation  for  injuries  to  neighboring  property  as 
necessary  result  of  skilful  operation  of  railroad  caused  by  usual  noises,  fumes, 
and  odors  attendant  thereon. 
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Difficulty   of  apportioning-   damages   from   different   Cannes. 

Cited  in  Scheurer  v.  Banner  Rubber  Co.  227  Mo.  360,  28  L.R.A.(X.S.)  1211, 
26  S.  W.  1037,  holding  instruction  on  theory  there  could  be  no  apportionment 
of  damages  for  injury  due  to  plaintiff's  negligence  and  defective  machinery 
combined  was  erroneous. 

57   L.   R.  A.   312,   STATE,   CLIFFORD,   PROSECUTOR,   v.   HELLER,   63   N.   J. 

L.   105,  42  Atl.   155. 
Devolution  of  oiHce. 

Cited  in  People  ex  rel.  Parks  v.  Cornforth,  34  Colo.  Ill,  81  Pac.  871,  holding 
where  president  pro  tern  of  senate  became  lieutenant  governor  through  resigna- 
tion of  governor  lie  lost  his  right  to  perform  duties  of  lieutenant  governor 
through  election  of  another  president  pro  tern. 

Distinguished  in   State  ex  rel.  Chatterton  v.  Grant.   12  Wyo.  14,  73  Pac.  470, 
'1  Ann.  Cas.  382,  holding  where  secretary  of  state  discharges  duties  both  of  his 
own  office  and  that  of  governor,  he  is  entitled  to  salary  of  each  office. 
Order  or  judgment  concerning  death   puniMhment. 

Cited  in  State  v.  Tolla,  73  X.  J.  L.  251,  63  Atl.  338,  holding  order  appointing 
day  for  execution,  made  subsequent  to  sentence  of  death,  is  not  judgment  with- 
in meaning  of  rule  or  statute  relative  to  time  for  motion  for  new  trial;  State 
v.  Tomassi,  75  X.  J.  L.  746.  69  Atl.  214,  holding  judgment  of  death  as  punish 
ment  for  crime  at  time  and  place  and  in  manner  prescribed  by  law  is  not  void 
for  uncertainty. 
Release  of  prisoner  on  habeas  corpus  after  sentence. 

Cited  in  note  (87  Am.  St.  Rep.  169)  on  release  of  prisoner  on  habeas  corpus 
after  judgment  and  sentence. 

57  L.  R.  A.  317,  PRESBY  v.  BEXJAMIX,  169  X.  Y.  377,  62  X.  E.  430. 
Assignment   of  lease   or  sublease. 

Cited  in  Dodd  v.  Ozburn,  128  Ga.  382,  57  S.  E.  701,  holding  use  of  premises 
by  sublessee  for  business  which  increases  insurance  rate,  is  not  business  affect- 
ing the  property  within  meaning  of  permission  to  sublet;  Gazley  v.  Williams. 
14  L.R.A.  (X.S.)  1206,  77  C.  C.  A.  662,  147  Fed.  681,  as  illustrating  extent  to 
which  courts  go  toward  holding  mere  letter  of  covenants  against  assignment  or 
sublease  to  be  controlling. 

Cited  in  note    (117  Am.  St.  Rep.  93,  94)    on  subletting  of  leased  premises. 
Possession  of  premises  by  servant  or  licensee. 

Cited  in  Xapier  v.  Spielmann,  127  App.  Div.  570,  111  X.  Y.  Supp.  983,  holding 
action  for  forcible  entry  and  detainer  will  not  lie  where  ousted  occupier  is  serv- 
ant or  licensee,  since  there  is  no  change  of  possession. 

Distinguished  in  Bates  v.  Davis,  57  Misc.  562,  109  X.  Y.  Supp.  1094,  where 
action  was  for  damages  for  unlawful  discharge  of  employee  hired  for  one  year 
and  furnished  house  with  reservation  of  one  room  for  employer,  who  entered 
during  employee  's  absence  for  unauthorized  purpose. 

57   L.   R.   A.   318,   STERXAMAX  v.   METROPOLITAX   L.   IXS.   CO.   170   X.   Y. 

13,  88  Am.  St.  Rep.  625,  62  X.  E.  763. 

Followed  on  later  appeal  in  Sternaman  v.  Metropolitan  L.  Ins.  Co.  94  App. 
Div.  610,  87  X.  Y".  Supp.  904,  holding  usurer  liable  on  policy  where  true  dis- 
closures were  made  by  insured  and  wrong  answers  recorded  by  medical  ex- 
aminer. 
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Followed  without  discussion   in  Hamilton  v.  Fidelity  Mat.  Life  Asso.  75  App. 
Div.    (i09,    77    N.    Y.    Supp.    1128,    memorandum    decision. 
Contracts   contrary   to   public    policy. 

Cited  in  Hurley  v.  Allman  Gas  Engine  &  Mach.  Co.  144  App.  Div.  304,  129  N. 
Y.  Supp.  14,  holding  that  when  contract  is  against  public  policy  it  will  not  be  en- 
forced; Haight  v.  Haiglit  &  F.  Co.  46  Misc.  503,  92  X.  Y.  Supp.  934,  holding 
agreements  on  order  blanks  of  stockbroker  are  void  so  far  as  used  to  protect 
broker  in  failure  to  give  names  of  clients  whose  orders  are  set  off  against  those 
of  another  client;  Brown  v.  Supreme  Court,  I.  O.  F.  176  N.  Y.  137,  68  X.  E.  145. 
holding  action  of  fraternal  order  in  attempting  through  by-laws  to  make  default 
or  misconduct  of  its  agent  that  of  its  members  is  nugatory;  Fishblate  v.  Fidelity 
&.  C.  Co.  140  N.  C.  597,  53  S.  E.  354,  holding  provision  in  insurance  policy  that 
no  notice  or  knowledge  to  agent  shall  effect  waiver  or  change  in  contract  is 
against  public  policy. 
I  ni  i  h  fit  I  IH-SH  of  !«i!i  i  I-III»MI  11  by  applicant  for  insurance. 

Cited  in  Fosmark  v.  Equitable  Fire  Asso.  23  S.  D.  108,  120  X.  W.  777,  holding 
that  where  agent  knew  at  time  of  application  that  building  stood  on  leased 
premises  and  that  property  was  subject  to  chattel  mortgage  insurer  is  estopped 
from  asserting  invalidity  of  policy;  Merchants'  Mut.  F.  Ins.  Co.  v.  Harris,  51 
Colo.  106,  116  Pac.  143,  holding  that  agent  of  insurance  company  preparing 
application  represents  insurer  and  knowledge  acquired  is  knowledge  of  com- 
pany; Pacific  Mut.  L.  Ins.  Co.  v.  Van  Fleet,  47  Colo.  410,  107  Pac.  1087,  holding 
insurer  estopped  to  insist  on  breach  of  warranty  where  soliciting  agent  wrote 
wrong  answer  to  question  correctly  answered  by  insured;  Hamilton  v.  Fidelity 
Mut.  L.  Asso.  75  App.  Div.  609,  77  N.  Y.  Supp.  1128,  as  authority  for  dissenting 
opinions  (not  printed)  in  action  to  recover  on  policy  where  assured  had  made 
true  verbal  statements  to  agent,  while  statements  in  application  were  untrue; 
Hayes  v.  Saratoga  <fe  W.  F.  Ins.  Co.  81  App.  Div.  290,  80  X.  Y.  Supp.  888,  hold- 
ing false  answers  to  questions  in  application  inserted  by  agent,  though  truthful 
answers  were  given  by  insured,  do  not  avoid  policy;  Fay  v.  Prudential  Ins.  Co. 
80  App.  Div.  352,  80  X.  Y.  Supp.  683,  holding  insertion  of  misrepresentation 
in  application  by  agent  with  full  knowledge  of  the  facts  will  not  render  policy 
void;  Reilly  v.  Empire  L.  Ins.  Co.  99  App.  Div.  537,  90  X.  Y.  Supp.  866,  holding 
evidence  that  insured  gave  truthful  answers  to  soliciting  agent  and  that  agent 
wrote  false  answers  in  application  is  admissible;  Williams  v.  Metropolitan  L. 
Ins.  Co.  109  App.  Div.  845,  96  X.  Y.  Supp.  823,  holding  it  may  be  shown  in- 
sured gave  proper  information,  stating  the  truth,  and  that  insurer's  agent 
stated  the  facts  differently;  Rossenbach  v.  Supreme  Court,  I.  0.  F.  116  App. 
Div.  567,  101  X.  Y.  Supp.  890,  holding  forfeiture  of  benefit  certificate  may  be 
prevented  by  showing  medical  examiner  incorrectly  recorded  answers  of  in- 
sured; Jennings  v.  Supreme  Council,  L.  A.  B.  81  App.  Div.  89,  81  X.  Y.  Supp. 
90,  holding  medical  examiner  is  agent  of  insurer  in  recording  answers  to  ques- 
tions; Carmichael  v.  John  Hancock  Mut.  L.  Ins.  Co.  45  Misc.  599,  90  X.  Y.  Supp. 
1033;  Carmichael  v.  John  Hancock  Mut.  L.  Ins.  Co.  48  Misc.  388,  95  X.  Y.  Supp. 
58", — holding  it  may  be  shown  insured  answered  questions  correctly  and  that 
examiner  incorrectly  recorded  them;  Thompson  v.  Metropolitan  L.  Ins.  Co.  128 
App.  Div.  422,  112  X.  Y.  Supp.  225,  holding  it  was  question  for  jury  whether 
insured  honestly  revealed  condition  of  health  to  agent,  who  stood  in  insurer's 
place. 

Cited  in  footnote  to  Taylor  v.  Anchor  Mut.  F.  Ins.  Co.  57  L.R.A.  328,  which 
holds  insurer  not  released  by  misrepresentations  in  application  as  to  title  or  in- 
cumbrances  when  agent  was  correctly  informed. 
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Cited  in  notes  (4  L.R.A.  f  X.S.)  609)  on  effect  of  agent's  insertion  in  applica- 
tion of  false  answers  to  questions  correctly  answered  by  insured;  (16  L.R.A. 
(N.S.)  3254)  on  estoppel  of  insurer  to  avoid  policy  for  false  answers  as  to 
health  on  advice  of  agent. 

Distinguished  in  Dimick  v.  Metropolitan  L.  Ins.  Co.  69  X.  J.  L.  402,  62  L.R.A. 
782,  55  Atl.  291,  where  controversy  arose  out  of  a  different  part  of  the  applica- 
tion than  in  cited  case;  Butler  v.  Michigan  Mut.  L.  Ins  Co.  184  N.  Y.  340,  77 
N.  E.  398,  holding  falsity  of  answers  to  questions  of  medical  examiner  not 
avoided  by  proof  true  facts  were  disclosed  to  soliciting  a jcnt;  Baer  v.  American 
Credit  Indemnity  Co.  116  App.  Div.  237,  101  X.  Y.  Supp.  672,  where  insured 
warranted  that  application  was  written  by  applicant  or  by  his  own  proper 
agent;  Carmichael  v.  John  Hancock  Mut.  L.  Ins.  Co.  116  App.  Div.  293,  101  X. 
Y.  Supp.  602,  where  insured  did  not  give  truthful  answers,  it  was  his  duty  to 
examine  policy,  and  policy  never  became  operative;  Hook  v.  Michigan  Mut.  L. 
Ins.  Co.  44  Misc.  481,  90  X.  Y.  Supp.  56,  holding  insurer  not  estopped  to  set 
up  Lreach  of  warranty  by  untrue  answer,  where  it -was  duty  of  insured  to  ex- 
amine contract. 
I'nrol  waiver  of  conditions  of  insurance  throng-It  agent. 

Approved  in  People's  F.  Ins.  Asso.  v.  Goyne,  79  Ark.  331,  16  L.R.A. (X.S.) 
1203,  96  S.  W.  365,  9  Ann.  Cas.  373,  holding  agent's  waiver  of  forfeiture  is 
provable  by  parol. 

Cited  in  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  258,  47  So.  947,  holding  waiver 
may  be  made  through  agent  by  parol  though  policy  requires  it  to  be  in  writing: 
Stage  v.  Home  Ins.  Co.  76  App.  Div.  511,  78  X.  Y.  Supp.  555,  holding  insurer 
having  knowledge  of  other  insurance  through  agent  at  time  of  contract  and 
acceptance  of  premium  cannot,  after  loss,  set  up  want  of  written  waiver. 
StatnB  of  medical  examiner  in  making  l»h>  sieal  examinations*  for  inaurer. 

Cited  in  Lynch  v.  Germania  L.  Ins.  Co.  132  App.  Div.  573,  116  X.  Y.  Supp. 
998,  holding  testimony  of  medical  examiner  as  to  state  of  health  of  applicant  is 
not  privileged  under  statute,  being  acquired  for  benefit  of  insurer;  Iowa  L. 
Ins.  Co.  v.  Haughron,  ,46  Ind.  App.  475,  87  X.  E.  702,  holding  that  medical 
examiner  who  examines  applicant  for  insurance  is  agent  of  company,  and  his 
knowledge  must  be  imputed  to  company. 

Cited   in  note    (107   Am.  St.   Rep.   Ill)    on   medical  examiner  as  agent  of   in- 
surer. 
Retention  of  policy  an  waiver  of  mistake  or  fraud   of  iiiNurer. 

Cited  in  note  (67  L.R.A.  706)  on  retention  of  policy  as  waiver  of  mistake  or 
fraud  of  insurer  or  its  agent. 

57  L.  R.  A.  328,  TAYLOR  v.  AXCHOR  MUT.  F.  IXS.  CO.  116  Iowa,  625,  93  Am. 

St.  Rep.  261,  88  X.  W.  807.' 
Effect  of  ag-ent'n  insertion   in  application*!   of   false  wnnwers. 

Cited  in  footnote  to  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.R.A.  319, 
which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
properly  recorded,  where  medical  examiner  knew  otherwise. 

Cited  in  notes   (4  L.R.A. (X.S.)    607,  16  L.R.A. (X.S.)    1235,  1237,  107  Am.  St. 
Rep.  109)    on  effect  of  agent's  insertion  in  application  of  false  answers  to  ques- 
tions correctly  answered  by  insured. 
Severability  of  iiiKnrance  policies. 

Cited  in  Goorberg  v.  Western  Assur.  Co.  150  Cal.  515,  10  L.R.A. (X.S.)  879, 
119  Am.  St.  Rep.  246,  89  Pac.  130,  11  Ann.  Cas.  801,  holding  where  property  is. 


401  L.  R.  A.  CASES  AS  AUTHORITIES.  [57  L.R.A.  341 

so  situated  that  what  afl'ects  risk  on  one  item  does  not  affect  that  on  others', 
policy  is  severable;  Republic  Count}-  Mut.  F.  Ins.  Co.  v.  Johnson,  69  Kan.  153, 
105  Am.  St.  Rep.  157,  76  Pac.  419,  2  Ann.  Cas.  20,  holding  policy  is  not  sever- 
able unless  risk  excluded  by  condition  violated  did  not  affect  destroyed  item 
for  which  recovery  is  sought;  Parsons  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  07 
Minn.  124,  4  L.R.A.  (X.S.)  244,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  nothing 
recoverable  on  policy  where  all  property  insured  was  affected  by  violation  of 
condition  as  to  one  item. 
Wniver  as  question  of  fact. 

Cited  in  Currie  v.  Continental  Casualty  Co.  147  Iowa.  286,  140  Am.  St.  Rep. 
300,  126  N.  W.  164,  holding  that  question  of  waiver  under  policies  of  insurance 
is  usually  one  of  fact. 

57  L.  R.  A.  332,  COTTRELL  v.  GRIFFITHS,  108  Tenn.  191,  91  Am.  St.  Rep.  748, 

65  S.  \V.  397. 
Conveyance  by  co-parceners  to  another  nnd  her  husband  under  partition 

agreement. 

Cited  in  Snyder  v.  Elliott,  171  Mo.  372,  71  S.  W.  826,  holding  deed  of  release 
or  quitclaim  by  co-parceners  to  another  co-parcener  and  her  husband  in  effort 
at  voluntary  partition  conveys  no  title  to  husband,  also  citing  annotation  on 
this  point;  Propes  v.  Propes,  171  Mo.  417,  71  S.  W.  685,  to  same  effect;  Dodd 
v.  Shanton,  45  Jnd.  App.  381,  90  N.  E.  1041,  holding  that  deed  by  childless 
second  wife's  expectant  forced  heir,  to  such  wife  merely  for  purpose  of  par- 
titioning husband's  land,  conveys  no  additional  title. 
Character  of  estate  under  conveyance  to  both,  spouses. 

Cited  in  note   (25  L.R.A.(N.S.)   167,  168)   on  character  of  estate  under  convey- 
ance to  both  spouses  as  affected  by  fact  that  one  already  had  estate  in  land. 
Partition  MM  possessory  action. 

Cited  in" note  (124  Am.  St.  Rep.  714)  on  partition  as  possessory  action. 

57  L.  R.  A.  341,  DRIXKALL  v.  MOVIUS  STATE  BANK,  11  N.  D.  10,  95  Am.  St. 

Rep.  693.  88  X.  W.  724. 
Illegality  «t.    consideration   for  indorsement   of  negotiable    Instrument. 

Cited  in  Burke  v.  Buck,  31  Xev.  80.  22  L.R.A.(X.S.)  631,  99  Pac.  1078,  holding 
transfer  of  certificate  of  deposit  by  indorsement  to  obtain  money  to  continue  game 
of  chance  is  void. 

Cited  in  note   (22  L.R.A.  (X.S.)    628)   on  effect  of  transfer  of  negotiable  instru- 
ment to  secure  money  for  gambling. 
Enforcement  of  illegal  contracts. 

Cited  in  footnote  to  Woodson  v.  Hopkins,  70  L.R.A.  645,  which  holds  one  con- 
ducting loan  office  and  receiving  rates  of  interest  so  extortionate  as  to  shock  moral 
sense  and  be  against  public  policy  not  entitled  to  aid  of  equity  to  compel  agent 
to  pay  over  money  received  in  business  or  to  obtain  ops*ession  of  property  per- 
taining to  business. 
Reversal  of  verdict  for  insufficiency  of  evidence. 

Cited  in  Lang  v.  Bailes,  19  X.  D.  587,  125  X.  W.  891  ;  F.  A.  Patrick  &  Co.  v. 
Austin,  20  X.  D.  266,  127  N.  W.  109;  Acton  v.  Fargo  &  M.  Street  R.  Co.  20  N.  D. 
444,  129  X.  W.  225, — holding  that  where  verdict  is  supported  by  evidence  and  trial 
court  has  declined  to  disturb  verdict  when  challenged  upon  ground  of  insufficiency 
of  evidence  such  ruling  will  not  be  reversed  on  appeal. 
L.ll. A.  Au.  Vol.  VI.— 26. 
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57  L.  R.  A.  348,  COM.  USE  OF  TITUSVILLE  v.  CLARK,  195  Pa.  634,  86  Am. 

St.  Rep.  694,  46  Atl.  286. 
Validity  of  license  tax. 

Approved  in  Salt  Lake  City  v.  Christensen  Co.  34  Utah,  44,  17  L.R.A.(N.S.) 
902,  95  Pac.  523,  holding  constitutional  requirements  as  to  uniformity  and 
equality  of  taxation  are  inapplicable  to  license  tax;  also  that  occupation  tax  is 
not  direct  property  tax. 

Cited  in  Lacy  v.  Armour  Packing  Co.  134  N.  C.  573,  47  S.  E.  53,  sustaining 
license  tax  of  $100.00  upon  every  meat  packing  house  for  each  county  in  which 
such  business  is  carried  on;  Erie  v.  Erie  Electric  Motor  Co.  24  Pa.  Super.  Ct. 
82,  sustaining  ordinance  imposing  license  tax  on  street  cars;  Titusville  v.  Gahan, 
34  Pa.  Super.  Ct.  623,  holding  ordinance  imposing  license  tax  which  by  its  title 
is  revenue  measure  will  be  construed  as  such  and  not  as  police  measure,  where 
nothing  in  body  of  ordinance  warrants  different  construction. 

Cited  in  notes  (46  L.  ed.  U.  S.  569;  17  L.R.A.  (N.S.)  898,  899)  on  grading 
license  tax  according  to  volume  of  business,  or  capital  employed;  (40  L.R.A. (N.S.) 
285)  on  discrimination  against  nonresidents,  in  imposing  license  or  occupation 
tax;  (88  Am.  St.  Rep.  320)  on  constitutionality  of  ordinance  requiring  license; 
(129  Am.  St.  Rep.  252,  255,  256)  on  constitutional  limitations  on  power  to  im- 
pose license  or  occupation  taxes. 
Classification  for  legislative  purpose*. 

Cited  in  Southern  P.  Co.  v.  Bartine,  170  Fed.  743,  holding  Federal  constitution 
does  not  prohibit  state  legislature  from  classifying  railroads  for  purpose  of  eslab- 
lishing  rates. 

57  L.  R.  A.  353,  RUSH  v.  LANDERS,  107  La.  549,  32  So.  95. 
Contradiction  of  answers  to  interrogatories  on  facts  and  articles. 

Cited  in  Thibodeaux  v.  Thibodeaux,  112  La.  913,  36  So.  800,  holding  rule  pro- 
hibiting contradiction  of  interrogatories  by  anything  except  counter  letter  applies 
only  to  parties  to  instrument  attacked,  not  to  third  persons;  Rester  v.  Powell, 
120  La.  425,  45  So.  372,  holding  where  parol  evidence  is  admissible  to  render 
terms  of  instrument  intelligible  it  is  not  excluded  by  answers  to  interroga- 
tories. 

Distinguished  in  Le  Bleu  v.  Savoie,  109  La.  682,  33  So.  729,  holding  answers 
to  interrogatories  may  be  contradicted   by  parol   if  parol   evidence   is  otherwise 
admissible. 
Conflict  of  laws. 

Cited   in   notes    (2   L.R.A.(N.S.)    459)    on   conflict   of   laws   as   to   wills;     (29 
L.R.A. (N.S. )    781)    on  conflict  of  laws  as  to  matrimonial  property. 
Enforcement  of  wife's  liability  antler  foreigrn  statute  for  husband's  debt. 

Cited  in  note   (17  L.R.A. (N.S.)    427)   on  enforcement  of  wife's  liability  under 
statute   of   another   state   for   husband's   debt. 
Judicial  notice  of  foreign  laws. 

Cited  in  notes  (67  L.R.A.  37,  38,  47;  113  Am.  St.  Rep.  875)  on  judicial 
notice  of  law  of  another  state. 

57  L.  R.  A.  374,  BANKERS'  LIFE  INS.  CO.  v.  HOWLAND,  73  Vt.  1,  48  Atl. 

435. 
Computation    of   reserve   liability   of   foreign    insurance   company. 

Followed  in  Bankers'  L.  Ins.  Co.  v.  Fleetwood,  76  Vt.  299,  57  Atl.  239,  hold- 
ing law  unchanged  as  to  reserve  liability  of  foreign  life  insurance  company  by 
legislation  enacted  subsequent  to  decision  of  cited  case. 
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li  :i  n«l»i  in  UN  to  compel   iN-tnii  iit-«-  ot  license. 

Cited  in  note  (98  Am.  St.  Rep.  878)  on  mandamus  to  compel  public  officers 
to  issue  license  to  insurance  company. 

57   L.  R.  A.  380,  BOISSEAU  v.  PENN,   100  Va.  207,  93   Am.  St.  Rep.  956,  40 

S.  E.  647. 
Subjection  of  policy  to  claims  of  creditors. 

( ited    in   note    (4   L.R.A.  (N.S.)    458)    on   right  to   subject  endowment   or  ton- 
tine policy  to  claims  of  creditors, 
l.ii'iui  hi  IM  >    of  contingent  interest. 

Cited  in  Howbert  v.  Cauthorn,  100  Va.  658,  42  S.  E.  683,  holding  contingent 
remainder  cannot  be  subjected  to  sale  for  benefit  of  creditors  of  its  owner. 

57  L.  R.  A.  384,  HUTCHINSOX  v.  MAXWELL,  100  Va.  169,  93  Am.  St.  Rep. 

944,  40  S.  E.  655. 
Provisions  exempting;  estate  from  creditors. 

Cited  in  Scott  v.  Patterson,  104  Va.  457,  51  S.  E.  848,  holding  fee  simple  in 
remainder  is  subject  to  liability  for  its  owner's  debts;  Flaherty  v.  Stephenson, 

56  W.  Va.  193,  49  S.  E.  131,  holding  estate  of  life  tenant  is  liable  for  his  debts, 
when  his  control  and  disposal  are  unlimited. 

Equitable   estates. 

Cited  in  Petty  v.  Moores  Brook  Sanitarium,  110  Va.  818,  27  L.R.A. (N.S.) 
S02,  67  S.  E.  355,  19  Ann.  Cas.  271,  holding  that  spendthrift  cannot  convey 
his  property  in  trust  to  secure  income  to  himself  free  from  claims  of  future 
creditors  although  he  confers  absolute  discretion  upon  trustee;  Honaker  Sons 
v.  Duff,  101  Va.  685,  44  S.  E.  900,  holding  court  cannot  give  effect  to  testator's 
purpose  to  give  son  beneficial  enjoyment  of  property  shielded  from  claims  of 
his  creditors;  Petty  v.  Moores  Brook  Sanitarium,  110  Va.  818,  27  L.R.A. 
(N.S.)  802,  67  S.  E.  355,  19  Ann.  Cas.  271,  holding  interest  of  spendthrift  in 
property  which  he  conveys  in  trust  for  himself  is  subject  to  debts  which  he 
contracts  after  such  conveyance. 

Disapproved  in  Guernsey  v.  Lazear,  51  W.  Va.  339,  41  S.  E.  405,  upholding 
provision  of  will  exempting  equitable  life  estate  given  to  husband  of  testatrix 
from  his  debts  past  or  future  other  than  those  for  support  and  burial. 
Parties  to  proceedings  against  equitable  estate. 

Cited  in  Williams  v.  Smith,  117  Wis.  150,  93  N.  W.  464,  holding  executors  of 
wife's  estate  are  necessary  parties  to  proceedings  to  enforce  rights  of  husband's 
creditors  against  his  interest  in  life  use  of  personal  estate  left  him  by  wife. 
Conditions  precedent  to  equitable  remedies  of  creditors. 

Cited  in  note  (23  L.R.A. (N.S.)  46)  on  exhausting  of  remedy  at  law  as  con- 
dition precedent  to  equitable  remedies  of  creditors. 

57  L.  R.  A.  390,  HERRMAN  v.  GREAT  NORTHERN  R.  CO.  27  Wash.  472,  68 

Pac.  82. 
Duty  toward  passenger  at  station. 

Cited  in  footnote  to  Lucas  v.  St.  Louis  S.  R.  Co.  61  L.R.A.  452,  which  denies 
liability  of  street  railway  company  to  one  stumbling  over  stump  of  electric 
light  pole  around  which  platform  built. 

Cited  in  note  (33  L.R.A. (N.S.)  864)  on  degree  of  care  toward  passenger  at 
station. 
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Xon-delegable  dnties  of  railroad  company. 

Cited  in  Owen  v.  Washington  &  C.  River  R.  Co.  29  Wash.  213,  69  Pac.  757, 
holding  railroad  company's  failure  to  light  its  depot  premises  is  not  excused 
by  fact  defective  light  was  furnished  by  city  at  company's  request. 
*  Distinguished  in  Lund  v.  St.  Paul,  M.  &  M.  R.  Co.  31  Wash.  291,  61  L.R.A. 
.507,  96  Am.  St.  Rep.  906,  71  Pac.  1032,  where  duty  delegated  by  railroad  sought 
to  be  charged  with  neglect  was  one  it  could  not  perform  being  compelled  to 
depend  on  another  party ;  Collier  v.  Great  Northern  R.  Co.  40  Wash.  642,  82 
Pac.  935,  holding  railroad  company  operating  engine  and  cars  over  defective 
track  of  another  not  liable  for  injury  of  party  sustained  while  driving  over 
such  track. 
Finality  of  verdict  on  conflicting  evidence. 

Cited  in  Budlong  v.  Budlong,  31  Wash.  237,  71  Pac.  751,  holding  verdict 
should  not  be  disturbed  for  mere  conflict  of  evidence,  where  instructions  are 
correct  and  not  excepted  to;  Anderson  v.  McDonald,  31  Wash.  282,  71  Pac.  3037, 
holding  mere  conflict  of  evidence  is  not  a  ground  for  disturbing  verdict. 

57  L.  R.  A.  396,  GEORGE  v.  BUTLER,  26  Wash.  450,  90  Am.  St.  Rep.  750.  07 

Pac.  263. 

Kalinins'  of  limitations  against  lien  notwithstanding  acts  of  person  con- 
cluded thereby. 

Cited  in  Benedict  v.  Griffith,  92  Ark.  199,  122  S.  W.  479,  holding  grantor 
uf  lands  subject  to  vendor's  lien  cannot  affect  running  of  statute  as  to  such 
lien  after  conveyance:  Raymond  v.  Bales,  26  Wash.  497,  67  Pac.  269,  holding 
as  against  judgment  creditor  under  whose  judgment  lien  there  has  been  levy 
and  sale  of  mortgaged  lands,  mortgagor  cannot  stipulate  extension  of  statute 
as  to  right  to  foreclose;  De  Voe  v.  Rundle,  33  Wash.  609,  74  Pac.  836,  holding 
mortgage  against  which  statute  has  run  is  junior  lien  as  against  subsequent 
judgment  lien. 

Distinguished  in  Perkins  v.  Bailey,  38  Wash.  53,  107  Am.  St.  Rep.  831,  80 
Pac.  177,  where  party  pleading  statute  was  holder  of  attachment  lien  arising 
out  of  claim  more  stale  than  mortgage  claimed  to  be  barred;  McManus  v. 
Morgan,  38  Wash.  535,  80  Pac.  786,  where  question  of  statute  of  limitations 
was  held  not  to  arise. 
Mortgagor's  grantee  subsequent  to  mortgage. 

Cited  in  Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co.  14  N.  D.  160, 
70  L.R.A.  820,  116  Am.  St.  Rep.  642,  103  N.  W.  915,  8  Ann.  Cas.  1160,  holding 
statute  runs  in  favor  of  mortgagor's  grantee  notwithstanding  mortgagor's  ab- 
sence from  state;  Denny  v.  Palmer,  26  Wash.  472,  90  Am.  St.  Rep.  766,  67  Pac. 
268,  holding  foreclosure  barred  as  to  subsequent  grantee  of  mortgaged  prem- 
ises notwithstanding  mortgagor's  absence  from  state;  Hanna  v.  Kasson,  26  Wash. 
574,  67  Pac.  271,  holding  payment  on  mortgage  debt  made  after  subsequent 
grantee  becomes  owner  does  not  extend  statute  as  to  him;  Boyer  v.  Price,  45 
Wash.  668,  88  Pac.  1106,  holding  mortgagor's  absence  from  state  will  not 
suspend  running  of  statute  in  favor  of  his  grantee  purchasing  subsequent  to 
mortgage. 

Cited  in  footnote  to  Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co. 
70  L.R.A.  814,  which  holds  that  mortgagor's  absence  from  state  after  parting 
with  title  does  not  prevent  limitations  from  running  in  favor  of  his  grantee. 

Cited  in  note  (26  L.R.A.(N.S.)  900)  on  effect  of  mortgagor's '  absence  from 
state  to  toll  limitations  as  against  foreclosure  against  his  grantee. 
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Running-  of  statute  against  mortgage  lien. 

Cited  in  Wadley  v.  Ward,  99  Ark.  215,  137  S.  W.  808,  holding  that  under 
statute  partial  payments  indorsed  on  record  of  mortgage  will  continue  lien  of 
mortgage  as  against  rights  of  all  third  parties  if  made  hefore  debt  is  barred; 
Boynton  v.  Salinger,  147  Iowa,  544,  126  N.  W.  369,  holding  that  statute  of 
limitations  runs  against  each  instalment  as  it  becomes  due  under  contract  for 
sale  of  property  to  be  paid  in  instalments;  Thornley  v.  Andrews,  40  Wash. 
584,  1  L.R.A.(N.S.)  1040,  111  Am.  St.  Rep.  983,  82  Pac.  899,  holding  mortgage 
ceases  to  be  lien  upon  real  estate  after  six  years  from  its  maturity  in  absence 
of  payments  or  action  to  foreclose. 

Cited  in  note  (95  Am.  St.  Rep.  666,  670)  on  effect  of  bar  of  debt  as  barring 
mortgage. 

57  L.  R.  A.  401,  LIVERMORE  v.  CRANE,  26  Wash.  529,  67  Pac.  221. 
Broker's  rights  -where  parties  fall  to  perform. 

Cited  in  Eells  v.  Parsons,  132  Iowa,  546,  109  N.  W.  1098,  11  Ann.  Cas.  475, 
holding  party  contracting  to  purchase  and  refusing  is  liable  to  broker  for 
commission  promised  by  seller;  Weaver  v.  Richards,  144  Mich.  412,  6  L.R.A. 
(X.S.)  860,  108  N.  W.  382,  holding  testimony  sufficient  to  justify  submission 
to  jury  of  broker's  claim  of  contract  of  sale  under  which  owner  was  bound  to 
show  valid  title  to  premises. 

57   L.  R.  A.  404,  REED  v.  JOHNSON,  27  Wash.  42,  67  Pac.  381. 
Contracts  against  public  policy. 

Cited  in  Delbridge  v.  Beach,  66  Wash.  420,  119  Pac.  856,  holding  that  con- 
tract with  attorney  is  void,  where  attorney  was  to  secure  evidence  to  coerce 
from  husband  his  separate  property  for  wife's  benelit  and  if  necessary  to  sue 
for  divorce,  when  wife  had  no  grounds  for  divorce;  Cascade  Public  Service 
Corp.  v.  Railsback,  59  Wash.  380,  109  Pac.  1062,  holding  that  contract  for  con- 
veyance of  interest  in  homestead,  void  because  made  before  formal  proof,  will 
not  be  enforced,  because  contract  is  against  public  policy. 
Contracts  tending'  to  influence  acts  of  corporation  officers. 

Cited  in  Hampton  v.  Buchannan,  51  Wash.  163,  98  Pac.  374,  holding  agree- 
ment by  promoters  giving  stockholder  option  to  come  in  and  take  part  in 
management  of  corporation  is  illegal. 

Cited  in  note  (6  L.R.A.  (N.S.)  525)  on  validity  cf  promise  of  personal  bene- 
fit to  officer  of  railroad,  conditioned  on  specified  location  of  road  or  depot. 

Distinguished  in  McCowen  v.  Pew,  163  Cal.  748,  21  L.R.A. (N.S.)   808,  96  Pac. 
893,   15  Ann.   Cas.   630,  holding  contract  between   individual   and  railroad  com- 
pany itself,  whereby  payment  of  money  or  property  is  made  inducement  to  con 
struction  over  particular  route,  is  not  against  public  policy. 
Validation  of  illegal  contracts. 

Cited  in  Ford  v.  Washington  Nat.  Bldg.  &  Loan  Invest.  Asso.  10  Idaho,  37, 
109  Am.  St.  Rep.  192,  76  Pac.  1010,  holding  enforcement  of  usury  statute  can- 
not be  defeated  by  estoppel;  Ash  v.  Clark,  32  Wash.  397,  73  Pac.  351,  holding 
checks  for  money  won  by  gambling  are  not  rendered  valid  by  drawer's  promise 
to  pay  them  to  person  with  notice  of  their  invalidity. 

57  L.  R.  A.  410,  VIETH  v.  HOPE  SALT  &  COAL  CO.  51  W.  Va.  96,  41   S.  E. 

187. 

iii--iiii   of  lawful  act  done  with  due  care. 
Cited  in  Snyder  v.  Philadelphia  Co.  54  W.  Va.  160,  63  L.R.A.  901,  102   Am. 
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St.  Rep.  941,  46  S.  E.  366,  1  Ann.  Cas.  225   (dissenting  opinion),  on  non-liability 
for  accident  resulting  from  lawful  act. 

Cited  in  note    (123  Am.   St.  Rep.  576)    on  duty  and  liability  of  land  owners 
to  adjoining  proprietors   in   operation   of  machinery. 
Responsibility  for  explosion. 

Cited  in  footnote  to  Anderson  v.  Hays  Mfg.  Co.  63  L.R.A.  540,   which   holds 
owner  of  boiler  not  liable  to  adjoining  property  owners  for   injuries  caused  by 
its   explosion   due  to   negligence   of   competent   persons   selected    to   inspect   and 
repair  same. 
—  Propriety  of  examination. 

Cited  in  Hanley  v.  West  Virginia,  C.  &  P.  R.  Co.  59  W.  Va.  428,  53  S.  E.  625, 
holding   questions  as  to  condition   of  parts  of  boiler  after  explosion   admissible 
under  pleadings  alleging  defects  due  to  age  and  misuse. 
Presumption  of  negligence  from  explosion. 

Cited  in  Hanley  v.  West  Virginia,  C.  &  P.  R.  Co.  59  W.  Va.  428,  53  S.  E.  625, 
holding  negligence  is  not  presumed  from  mere  fact  boiler  in  lawful  use  ex- 
ploded; Marshall  Window  Glass  Co.  v.  Cameron  Oil  &  Gas  Co.  63  W.  Va.  206, 
59  S.  E.  959,  holding  maxim,  res  ipsa  loquitur,  does  not  apply  to  case  of  ex- 
ploded gas  regulator. 

Cited   in  note    (113   Am.   St.   Rep.   1015,   1016)    on  presumption  of   negligence 
from  explosion  of  boiler. 
Sufficiency  of  declaration  for  negligence. 

Cited  in  Bralley  v.  Norfolk  &  W.  R.  Co.  66  W.  Va.  465,  66  S.  E.  653,  hold- 
ing that  declaration  charging  defendant  with  specific  act  injurious  to  plaintiff 
and  averring  generally  negligence  in  performance  of  act,  is  sufficient. 

57  L.  R.  A.  413,  JUDY  v.  LASHLEY,  50  W.  Va.  628,  41  S.  E.  197. 
Municipal   police  power. 

Cited  in  Bluefield  Waterworks  &  Improv.  Co.  v.  Bluefield,  69  W.  Va.  6,  33 
L.R.A.(X.S.)  763,  70  S.  E.  772,  holding  that  municipality  has  no  power  to 
regulate  or  control  rates  for  furnishing  water  by  public  service  corporation  ex- 
cept such  as  is  expressly  delegated  by  legislature  or  is  necessarily  implied ; 
Fellows  v.  Charleston,  62  W.  Va.  668,  13  L.R.A.  (X.S.)  737,  125  Am.  St.  Rep. 
990,  59  S.  E.  623,  13  Ann.  Cas.  1185,  holding  city  might,  under  its  charter  pass 
ordinance  prohibiting  erection  of  building  without  permit. 

Cited  in  note  (104  Am.  St.  Rep.  638)  on  municipal  regulations  of  street  railways 
for  protection  of  public. 
Validity  of  ordinance  supplemental   to  or  in  aid  of  statute. 

Cited  in  State  ex  rel.  Morley  v.  Godfrey,  54  W.  Va.  56,  46  S.  E.  185,  denying 
power  of  town  to  regulate  or  prohibit  gambling  or  gambling  devices  by  ordi- 
nance or  impose  penalty  for  violating  such  ordinance  without  authority  of 
charter. 

Cited  in  notes  (1  L.R.A. (N.S.)  383;  17  L.R.A.(N.S.)  56,  68;  110  Am.  St. 
Rep.  151,  153)  on  power  of  municipality  to  punish  acts  already  covered  by 
statute. 

Distinguished   in   Oceana  v.   Cook,   63   W.   Va.   298,   60   S.   E.   145,   sustaining 
ordinance   making   it  unlawful   for   any   person   to   hinder   or   obstruct   officer    in 
discharge  of  his  duty. 
Costs  in  special  proceeding  against  public  officer. 

Cited  in  State  v.  Lambert,  52  W.  Va.  252,  43  S.  E.  176,  dismissing  writ  of 
error  without  costs  in  mandamus  proceeding  to  compel  public  officer  to  place 
candidate's  name  on  official  ballot. 
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When   prohibition  lies. 

Cited  in  Block  v.  Crockett,  61  W.  Va.  427,  56  S.  E.  826,  holding  prohibition 
is  proper  remedy  to  test  validity  of  ordinances;  Bice  v.  Boothsville  Teleph.  Co. 
62  W.  Va.  525,  ]25  Am.  St.  Rep.  986,  59  S.  E.  501,  13  Ann.  Cas.  1046,  holding 
want  of  jurisdiction  in  court,  entertaining  cause  of  action,  or  rendering  judg- 
ment, subjects  it  to  prohibition  though  there  may  be  other  remedies;  Powhatan 
Coal  &  Coke  Co.  v.  Ritz,  60  W.  Va.  405,  9  L.R.A.  (N.S.)  1230,  56  S.  E.  257, 
holding  prohibition  will  be  awarded  to  prevent  punishment  for  disobeying  part 
of  an  injunction  which  court  was  without  power  to  make. 

57  L.  R.  A.  417,  WHITE  v.  COOK,  51  W.  Va.  201,  90  Am.  St.  Rep.  775,  41  S. 

E.  410. 
Contracts  regarding-  public  office. 

Cited  in  Stephenson  v.  Salisbury,  53  W.  Va.  367,  44  S.  E.  217,  holding  sale 
by  which  sheriff  is  to  have  allowance  made  by  county  to  jailer  in  return  for 
allowing  jailer  to  continue  in  office  is  valid. 

57  L.  R.  A.  426,  STATE  v.  GILLILAN,  51  W.  Va.  278,  90  Am.  St.  Rep.  793,  38 

S.  E.  516. 
Jurisdiction   of  court   to   require   bond. 

Distinguished  in  Hyser  v.  Com.  116  Ky.  418,  76  S.  W.  174,  where  statute  ex- 
pressly conferred  authority  on  court  to  require  bond. 

57  L.  R.  A.  428,  PETERS  v.  JACKSON,  50  W.  Va.  644,  88  Am.  St.  Rep.  909, 

41  S.  E.  190. 
Sufficiency  of  form  of  verdict. 

Cited  in  Adamson  v.  Norfolk  &  P.  Traction  Co.  Ill  Va.  569,  6!)  S.  E.   1055, 
holding  that  verdict  should  not  be  set  aside  for  mere  want  of  form  in  its  wording, 
when   meaning  of  jury  can  be  satisfactorily  gathered  therefrom. 
Measure  of  damages. 

Cited  in  Hurxthal  v.  St.  Lawrence  Boom  &  Lumber  Co.  53  W.  Va.  102,  97 
Am.  St.  Rep.  954,  44  S.  E.  520,  holding  damages  allowable  for  breach  of  con- 
tract are  limited  to  compensation  for  loss  due  to  breach;  Normile  v.  Wheeling 
Traction  Co.  57  W.  Va,  140,  68  L.R.A.  906,  49  S.  E.  1030,  holding  loss  of  power 
to  bear  children  may  be  considered  by  jury  as  element  of  damage  and  whether 
it  is  reasonable  and  probable  consequence  of  negligence  is  for  jury  to  decide. 
Liability  to  third  parties  of  one  providing1  dangerous  instrumentalities. 

Cited  in  Laudeman  v.  Russell,  46  Ind.  App.  35,  91  N.  E.  822,  holding  that 
manufacturer  who  sells  article  imminently  dangerous  is  liable  for  injuries 
•aused  by  his  negligence;  O'Brien  v.  American  Bridge  Co.  110  Minn.  372,  32  L.R.A. 
(N.S.)  984,  136  Am.  St.  Rep.  503,  125  N.  W.  1012,  holding  that  manufacturer 
is  liable  to  stranger  for  breach  of  contract  in  sale  of  bridge,  where  in  five  or 
six  weeks  after  its  acceptance  it  collapsed  while  plaintiff  was  passing  over  it; 
Talley  v.  Beever,  33  Tex.  Civ.  App.  679,  78  S.  W.  23,  holding  only  theory  upon 
which  third  person  can  recover  for  injury  due  to  bursting  of  cylinder  of 
machine  operated  by  gasoline  is  that  of  seller's  negligence;  Huset  v.  J.  I.  Case 
Threshing  Mach.  Co.  61  L.R.A.  307,  57  C.  C.  A.  237,  120  Fed.  870,  holding  manu- 
facturer of  threshing  machine  covering  for  cylinder  of  which  was  defective 
liable  to  employee  of  purchaser  injured  through  such  defect. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co. 
60  L.R.A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of 
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building  retained,  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and 
bursting  of  water  pipes  designed  for  their  protection  from  fire;  Huset  v.  J.  I. 
Case  Threshing  Mach.  Co.  61  L.R.A.  303,  which  holds  manufacturer  supplying 
dangerous  machine  to  another,  without  notice  of  dangerous  character,  liable 
for  injury  to  vendee's  employee. 

Cited  in  notes   (1  L.R.A.  (N.S.)    1178)    on  liability  of  manufacturer  to  person 
not  in  privity  of  contract  injured  by  article  dangerous  to  life;    (100  Am.  St.  Rep. 
197)    on  right  to  recover   for  negligence  in  absence  of  priority;    (111   Am.  St. 
Rep.  705)    on  manufacturer's  liability  to  third  persons. 
Druggists. 

Cited  in  Lewis  v.  Brannen,  6  Ga.  App.  422,  65  S.  E.  189,  on  what  constitutes 
"family  medicine"  within  exception  of  statute. 

Cited  in  notes  (13  L.R.A.  (N.S.)  647)  on  liability  of  druggist  for  injury  to 
stranger  from  drug  or  poison  sold;  (29  L.R.A.  (N.S.)  900,  902)  on  duty  of 
druggist  or  apothecary  in  sale  or  compounding  of  drugs  or  medicines. 

57  L.  R.  A.  432,  JONES  v.  COM.  112  Ky.  689,  99  Am.  St.  Rep.  330,  66  S.  W. 

633. 
Kwbbery. 

Cited  in  Smith  v.  State,  117  Ga.  321,  97  Am.  St.  Rep.  165,  43  S.  E.  736,  hold- 
ing it  is  robbery  to  snatch  purse  attached  to  person's  finger  with  steel  chain 
with  such  violence  as  to  break  chain  and  injure  finger,  also  citing  annotation 
on  this  point;  Stockton  v.  Com.  125  Ky.  271,  101  S.  W.  298,  holding  it  is 
robbery  for  person  to  snatch  bill  from  another's  hand  as  it  is  being  held  out  to 
a  third  person  to  be  exchanged;  Brown  v.  Com.  135  Ky.  640,  135  Am.  St.  Rep. 
471,  117  S.  W.  281,  holding  three  persons  guilty  of  robbery  where  first  separated 
victim's  companion  from  him,  second  used  subterfuge  to  get  victim  to  draw 
money  from  his  pocket  and  third  snatched  it  and  ran. 

Cited  in  note   (135  Am.  St.  Rep.  483)    on  nature  and  elements  of  robbery. 

57  L.  R.  A.  447,  FOREMAN  v.  TAYLOR  COAL  CO.  112  Ky.  845,  66  S.  W.  1044. 
Action  for  wrongful  death. 

Cited  in  Mageau  v.   Great  Northern   R.   Co.   103   Minn.   295,   15   L.R.A.  (N.S.) 
513,  115  N.  W.  651,  14  Ann.  Cas.  551,  on  statutory  right  of  action  for  wrong- 
ful death. 
As  a  survival  of  decedent's  cause  of  action. 

Cited  in  Louisville  R.  Co.  v.  Raymond's  Adm'r.  135  Ky.  744,  27  L.R.A. (N.S.) 
179,    123   S.   W.   281,   holding   decedent's   representative   cannot   maintain   action 
for  wrongful  death   when   decedent  has   settled   for   the   injury   during  his   life- 
time. 
Liability  of  master  for  assault  on  servant. 

Cited  in  Medlin  Mill.  Co.  v.  Boutwell,  104  Tex.  90,  34  L.R.A. (N.S.)  Ill,  133 
S.  W.  1042,  holding  that  corporation  is  not  liable  for  injury  inflicted  upon 
servant  by  other  servants  in  "initiating"  such  servant. 

57  L.  R.  A.  451,  BALDWIN  v.  TUCKER,  112  Ky.  282,  65  S.  W.  841. 
Authority  of  selling  agent  to  take  note  payable  to  himself. 

Jited  in  Galbraith  v.  Weber,  58  Wash.  138,  28  L.R.A. (N.S.)  345,  107  Pac. 
1050,  holding  that  jury  must  determine  whether  or  not  authority  of  agent  in 
possession  of  horse  for  purpose  of  sale  includes  apparent  authority  to  take 
notes  payable  to  himself  for  purchase  price,  where  he  might  have  taken  cash; 
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Pomberton  v.  Price  &  T.  Piano  Co.  144  Ky.  520,  139  S.  W.  742,  holding  that 
where  agent  is  entrusted  with  goods  to  sell  for  his  principal,  he  has  no  right 
to  sell  or  deliver  them  in  payment  of  his  own  debt. 

Cited  in  notes  (17  L.R.A.  (N.S.)  608)  on  assumption  of  debt  by  agent  as 
payment;  (28  L.R.A.  (N.S.)  341)  on  implied  or  apparent  authority  of  agent 
to  take  note  payable  to  himself. 

Disapproved  in  Galbraith  v.  Weber,  58  Wash.  138,  28  L.R.A. (N.S.)  345,  107 
Pac.  1050,  holding  whether  agent  had  authority  to  sell  horse  and  take  notes  in 
payment  payable  to  himself  was  for  jury. 

57  L.  R.  A.  455,  TOMSECEK  v.  TRAVELERS'  INS.  CO.  113  Wis.  114,  90  Am. 

St.  Rep.  846,  88  N.  W.  1013. 
Payment  of  first  premium  on  insurance  policy. 

Cited  in  Neff  v.  Metropolitan  L.  Ins.  Co.  39  Ind.  App.  263,  73  N.  E.  1041, 
holding  under  policy  premium  was  not  paid  where  agent  told  applicant  he  would 
settle  with  company  and  applicant  could  pay  him  later. 

57  L.  R.  A.  458,  GLOCKE  v.  GLOCKE,  113  Wis.  303,  89  N.  W.  118. 
Iiii  III ication  of  condition  subsequent. 

Cited  in  Western  Lime  &  Cement  Co.  v.  Copper  River  Land  Co.  138  W7is. 
412,  120  N.  W.  277,  construing  limitation  of  time  to  remove  timber  as  declar- 
ing condition  subsequent. 

Distinguished  in  Burgson  v.  Jacobson,  124  Wis.  299,  102  N.  W.  563,  holding 
covenant  to  pay  taxes  cannot  be  treated  as  condition  subsequent;  Mash  v. 
Bloom,  130  Wis.  372,  118  Am.  St.  Rep.  1028,  110  N.  W.  203,  268,  where  condi- 
tion subsequent  was  in  writing,  and  not  implied,  and  remedy  at  law  adequate. 
Support  of  grantor  as  implied  condition  subsequent. 

Cited  in  Gall  v.  Gall,  126  Wis.  394,  5  L.R.A. (N.S.)  605,  105  N.  W.  953; 
Wanner  v.  Wanner,  115  Wis.  199,  91  N.  W.  671, — holding  agreement  to  support, 
forming  consideration  for  conveyance  will  be  treated  as  condition  subsequent; 
Bremrer  v.  Brenger,  142  Wis.  39,  26  L.R.A.  (N.S.)  392,  135  Am.  St.  Rep.  1050, 
125  N.  W.  109,  19  Ann.  Gas.  1136,  holding  equity  will  treat  failure  of  wife  to 
support  husband  who  deeds  property  to  her  to  secure  support  as  breach  of  con- 
dition subsequent. 

Cited   in   note    (130   Am.   St.   Rep.   1044)    on  conveyances   in   consideration   of 
support. 
Rigrht  of  action    for  breach   of  condition   subsequent. 

Cited  in  Mash  v.  Bloom,  133  Wis.  650,  14  L.R.A. (N.S.)  1192,  114  N.  W.  457, 
14  Ann.  Cas.  1012,  holding  until  election  to  take  advantage  of  breach  of  condi- 
tion subsequent  by  act  equivalent  to  re-entry  for  condition  broken,  there  is  no 
right  of  action  for  possession  of  premises. 

Cited  in  notes    (14  L.R.A. (N.S.)    1188)    on  necessity  of  entry  or  formal  dec- 
laration as  condition  of  enforcing  forfeiture  for  breach  of  condition  subsequent ; 
(93  Am.  St.  Rep.  578)   on  mode  of  taking  advantage  of  breach  of  condition  sub- 
sequent. 
Breach  of  condition  by  failure  to  support  Krnntor. 

Cited  in  Johnson  v.  Paulson,  103  Minn.  163,  114  N.  W.  739,  cancelling  deed  to 
children  where  latter  failed  to  carry  out  conditions  as  to  support  of  parents; 
Krausc  v.  Krause,  125  Wis.  340,  104  N.  W.  76,  holding  conveyance  of  real  estate 
by  parents  -to  child  will  be  cancelled  if  condition  for  support  of  parents  be 
broken  by  grantee;  Abbott  v.  Sanders,  80  Vt.  180,  13  L.R.A. (N.S.)  726,  130 
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Am.  St.  Rep.  974,  66  Atl.  1032,  12  Ann.  Cas.  898,  holding  under  deed  con- 
ditioned for  support  of  grantor,  grantor's  rights  are  enforceable  by  bill  to  fore- 
close and  extinguish  grantee's  title;  Bruer  v.  Bruer,  109  Minn.  265,  28  L.R.A. 
(X.S.)  610,  123  N.  W.  813,  holding  complaint  in  action  to  cancel  warranty  deed 
from  parents  to  child  on  ground  grantee  did  not  furnish  support  as  agreed  in 
bond  states  cause  of  action;  Mootz  v.  Petraschefski,  137  Wis.  322,  118  N.  W. 
865,  holding  parents  entitled  to  enforce  under  counterclaim  rescission  of  con- 
tract whereunder  farm  was  conveyed  to  children  in  consideration  of  siipport 
where  children  breached  agreement. 

Distinguished  in  Stebbins  v.  Petty,  209  111.  294,  101  Am.  St.  Rep.  243,  70  N. 
E.  673,  where  rights  of  grantee  had  passed  to  minors  through  grantee's  death ; 
Halvorsen  v.  Halvorsen,  120  Wis.  54,  97  N.  W.  494,  where  action  was  in  equity 
to  enforce  equitable  lien  upon  land  for  unpaid  purchase  price  thereof. 
Rescission  of  contract. 

Cited  in   Grant  Marble  Co.  v.  Abbot,   142   Wis.  289,   124  N.  W.  264,  holding 
party  seeking  rescission  on  ground  of  his  own  mistake  has  burden  of  showing 
other  party's  knowledge  of  mistake  by  clear  and  satisfactory  evidence. 
Enforcement  of  forfeiture  in   equity. 

Cited  in  United  States  v.  Oregon  &  C.  R.  Co.  186  Fed.  930,  holding  that  equity 
may  enforce  forfeiture  where  it  is  consonant  with  right  and  justice. 

57  L.  R.  A.  465,  GERRARD  v.  LA  CROSSE  CITY  R.  CO.  113  Wis.  258,  89  N. 

W.  125. 
(  liiiriiiii*;  jury  as  to  legal  effect  of  their  findings. 

Cited  in  Bogart  v.  Marinette  &  M.  Paper  Co.  127  Wris.  112,  106  N.  W.  805, 
holding  instructions  informing  jury  of  legal  effect  of  their  findings  on  negli- 
gence, contributory  negligence,  and  assumption  of  risk  constitute  reversible 
error. 

Distinguished  in  Banderob  v.  Wisconsin  C.  R.  Co.  133   Wis.  280,   113   N.   W. 
738,  where  the  instructions  were  held  not  to  inform  jury  of  effect  of  their  an- 
swers on  final  result. 
Liability  of  street  railroad  for  defect  in  street. 

Cited  in  footnote  to  Howard  v.  Union  R.  Co.  65  L.R.A.  231,  which  holds  street 
car  company  removing  from  tracks  obstruction  placed  thereon  by  trespassers, 
not  required  to  place  it  where  it  will  not  be  dangerous  to  travelers  on  the  high- 
way. " 

Cited  in  note   (13  L.R.A.  (N.S.)    845)   on  liability  of  street  railroad  for  defect 
in  track  or  street. 
Contributory  negligence  as  matter  of  law. 

Cited  in  Johnson  v.  Highland,  124  Wis.  600,  102  N.  W.  1085.  holding  neither 
party  nor  his  employee  could  be  held  guilty  of  contributory  negligence  in 
handling  traction  engine  upon  defective  highway  as  matter  of  law ;  Dralle  v. 
Reedsburg,  130  Wis.  351,  110  N.  W.  210,  holding  knowledge  of  defect  in  highway 
is  not  sufficient  as  matter  of  law  to  bar  recovery  for  injury  due  thereto. 

57  L.  R.  A.  468,  BLYTH  v.  PINKERTON,  10  Wyo.  135,  67  Pac.  619. 
When   guaranty   is  continuing. 

Cited  in  note   (39  L.R.A. (jST.S.)   726)   as  to  when  a  guaranty  is  continuing. 
Construction  of  guaranty. 

Cited  in  note  (105  Am.  St.  Rep.  520)  on  construction  of  contract  of  guar- 
anty. 
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57  L.  R.  A.  475,  DOUGLASS  \:  DAISLEY,  52  C.  C.  A.  324,  114  Fed.  628. 
Privileged  communications. 

Cited    in   notes    (36   L.R.A.  (N.S.)    147)    on   addition   of   extrinsic   defamatory 
matter  as  affecting  privilege;    (104  Am.  St.  Rep.  146)    on  what  libelous  state- 
ments are  privileged;    (2  Brit.  Rul.  Las.  221)   on  report  of  mercantile  agency  as 
privileged. 
Care  to  avoid  libel. 

Cited  in  O'Connell  v.  Boston  Herald  Co.  129  Fed.  840,  holding  opinion  of 
fourt  admissible  in  evidence  to  show  reasonable  care  was  used  by  publisher  of 
judicial  proceedings  to  obtain  accurate  information. 

57  L.  R.  A.  481,  STATE  v.  TRAVELERS'  INS.  CO.  73  Conn.  255,  47  Atl.  299, 

Affirmed  in  185  U.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct.  Rep.  673. 
Limitations  of  legislative  power. 

Cited  in  Young  v.  Lemieux.  79  Conn.  445,  20  L.R.A. (N.S.)    166,  129  Am.  St. 
Rep.  193,  65  Atl.  600,  8  Ann.  Cas.  452   (dissenting  opinion),  on  unconstitutiorial- 
ity  of  law  depriving  persons  of  property  without  compensation. 
—  Equality  and  uniformity  of  taxation. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  86,  89  N.  E.  590,  holding  that 
corporations,  domestic  and  foreign,  and  individuals,  may  be  separately  classi- 
fied and  taxed  differently,  so  long  as  constituent  classes  are  treated  alike; 
State  v.  McMahon,  76  Conn.  102,  55  Atl.  591,  holding  maxim  that  taxation 
must  be  equal  and  uniform  is  not  a  limitation  upon  legislative  power  unless 
embodied  in  state  constitution;  Middletown  Nat.  Bank  v.  Middletown,  74  Conn. 
450,  51  Atl.  138,  holding  state  may  constitutionally  discriminate  as  to  mode 
of  assessment  and  valuation  of  property  between  individuals  and  corporations 
and  as  to  mode  of  taxing  different  classes  of  corporations;  Nettleton's  Appeal, 
76  Conn.  252,  56  Atl.  565,  holding  inheritance  tax  law  does  not  transcend  limi- 
tations arising  from  fundamental  conceptions  of  free  government  underlying 
constitutional  systems  nor  violate  principles  of  social  compact;  State  v.  Me- 
Grillis,  28  R.  I.  171,  9  L.R.A.  (N.S.)  638,  66  Atl.  301,  13  Ann.  Cas.  701,  holding 
in  absence  of  specific  constitutional  provision  that  taxation  should  be  uniform 
and  equal  it  would  not  be  implied. 

Cited   in  footnote  to  Nathan  v.  Spokane  County,  65  L.R.A.  337,  which  holds 
property  liable  to  taxation  under  general  laws  of  state  not  exempt  .because  re- 
turned for  taxation  for  same  years  in  another  state. 
Taxation  of  corporate  stock  and  property. 

Cited  in  Middletown  Nat.  Bank  v.  Middletown,  74  Conn.  451,  51  Atl.  138, 
holding  under  statute  town  assessors  were  not  authorized  to  place  land  of 
national  bank,  used  for  its  appropriate  business,  upon  town  tax  list,  it  being 
indirectly  taxed  through  shareholders;  Bulkeley's  Appeal,  77  Conn.  48,  58  Atl. 
8.  holding  under  statute  authorizing  assessment  of  shares  of  corporate  stock 
at  less  than  market  value  where  part  of  capital  is  invested  in  real  estate, 
"capital"  refers  to  excess  of  assets  over  liabilities. 
Scope  of  constitutional  guaranties. 

Cited  in  Henry  v.  Cherry,  30  R.  I.  31,  24  L.R.A. (N.S.)  1004,  136  Am.  St.  Rep. 
928,  73  Atl.  97,  18  Ann.  Cas.  1006,  holding  that  personal  rights  such  as  right 
of  privacy  not  guarantied  by  constitution  cannot  be  asserted  aa  within  the 
spirit  thereof. 
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57  L.  R.  A.  494,  KELLY  v.  NEW  HAVEX  S.  B.  CO.  74  Conn.  343,  92  Am.  St. 
Rep.  220,  50  Atl.  871. 

Later  appeal  in  Kelly  v.  New  Haven  S.  B.  Co.  75  Conn.  43,  52  Atl.  261. 
Liability   for   injury    from   fellow   servant's    failure   to   use   appliance    i>ro- 
vided. 

Cited  in  footnote  to  Towne  v.  United  Electric  G.  &  P.  Co.  70  L.K.A.  214, 
which  holds  corporation  maintaining  poles  to  support  electric  wires  which 
furnishes  ordinary  pike  poles  in  good  condition  for  handling  such  poles  not 
liahle  for  injury  to  employee  caused  by  fellow  servant's  use  of  dull  pike  pole 
in  taking  down  pole. 
Who  are  fellow  servants. 

Cited  in  Brennan  v.  Berlin  Iron  Bridge  Co.  74  Conn.  389,  50  Atl.  1030,  hold- 
ing test  for  determining  whether  person  is  vice-principal  or  fellow-servant  is 
character  of  duty  in  respect  to  which  he  was  negligent;  McQueeney  v.  Norcross, 
75  Conn.  386,  53  Atl.  780,  holding  masons'  helper  and  general  laborer  and  der- 
rick men  working  on  same  building  are  fellow  servants;  Leonard  v.  Mallory, 
75  Conn.  435,  53  Atl.  778,  holding  master  not  liable  for  injury  of  servant  due 
to  bursting  of  machine  through  negligence  of  foreman  in  immediate  charge  of 
it;  Whittlesey  v.  New  York,  N.  H.  &  H.  R.  Co.  77  Conn.  103,  107  Am.  St.  Rep. 
21,  58  Atl.  459,  holding  negligence  of  foreman  in  failing  to  use  signal  flag  pro- 
vided for  hand  car  by  master  was  that  of  fellow  servant  of  section  hand  killed 
in  collision;  Peterson  v.  New  York,  N.  H.  &  H.  R.  Co.  77  Conn.  357,  59  Atl. 
502,  holding  duty  of  seeing  that  track  is  clear  before  operating  transfer  table 
and  engine  for  moving  railroad  cars  is  not  that  of  master;  Brown  v.  Peoples' 
Gaslight  Co.  81  Vt.  481,  22  L.R.A.  (N.S.)  739,  71  Atl.  204,  holding  master  not 
liable  for  injury  of  servant  due  to  caving  in  of  ditch  wherein  servant  was  digging, 
foreman  having  omitted  to  brace  bank  when  notified  of  danger. 

Cited  in  footnote  to  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which 
holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling 
not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling. 

Distinguished  in  Gilmore  v.  American  Tube  &  Stamping  Co.  79  Conn.  502, 
60  Atl.  4,  holding  duty  of  inspecting  lacing  of  belt  for  operating  machinery 
rested  on  foreman  not  on  operator;  Carter  v.  McDermott,  29  App.  D.  C.  157, 
10  L.R.A.  (N.S.)  1110,  holding  street  railway  company  liable  for  injury  of 
motorman  in  collision  due  to  failure  of  conductor  to  place  red  light  in  rear 
of  ear,  lights  having  been  placed  on  sidewalk  by  company. 
Liability  for  neR'li^ence  of  foreman. 

Cited  in  footnotes  to  Southern  Pacific  R.  Co.  v.  Schoer,  57  L.R.A.  707,  which 
holds  master  liable  for  injury  to  servant  by  one  having  power  to  direct  and 
control  him  and  others  though  not  actually  exercising  superintendence  at  the 
time;  McLaine  v.  Head  &  D.  Co.  58  L.R.A.  462,  which  denies  foreman's  implied 
authority  to  bind  employer  by  promise  that  one  appointed  to  warn  laborers  in 
trench  of  dumping  of  dirt  therein  will  perform  his  duty;  Knutter  v.  New  York 
&  N.  J.  Teleph.  Co.  58  L.R.A.  808,  which  denies  liability  of  master  for  injury 
due  to  negligence  of  servant  exercising  general  superintendence  and  control  while 
co-operating  with  injured  employee  in  the  common  service;  Thacker  v.  Chicago 
I.  &  L.  R.  Co.  59  L.R.A.  792,  which  denies  'liability  of  railroad  company  for 
injuries  to  section  hand  thrown  from  hand  car  by  brakeman's  application  of 
brakes  without  warning  on  foreman's  signal;  Southern  Indiana  R.  Co.  v.  Har- 
rell,  63  L.R.A.  461,  which  holds  foreman  of  bridge  construction  gang  not  a  vice 
principal  in  directing  derrick  to  be  swung  toward  track  while  train  is  passing; 
Illinois  S.  R.  Co.  v.  Marshall,  60  L.R.A.  298,  which  holds  person  placed  by 
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railroad  company  in  charge  of  operation  of  pile  driver  and  car  on  which  it  is 
carried  with  discretion  to  determine  when  to  remove  apparatus  from  main  track 
to  avoid  passing  trains  and  method  of  doing  so  and  authority  to  direct  acts  of 
other  employees  in  accomplishing  the  purpose,  a  foreman  or  vice  principal;  Dill 
v.  Marmon.  <>0  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant 
assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in 
charge  of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing 
him  to  push  car  started  by  momentum  of  another  car;  Beresford  v.  American 
Coal  Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent 
who  IIHS  general  command  of  operation  of  mine  in  sending  engineer  away  from 
engine  operating  cage  hoist  and  attempting  to  operate  same  himself  with  knowl- 
edge of  his  incompetency ;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which 
holds  master  not  liable  for  injury  to  workman  through  competent  foreman's 
negligence  or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for 
purpose  intended. 

57  L.  R.  A.  496,  O'ROURKE  v.  JOHN  HANCOCK  MUT.  L.  INS.  CO.  23  R.  I.  457. 

HI   Am.  St.  Rep.  643,  50  Atl.  834. 
Insurer's  knowledge  of  former  application  by  applicant. 

Cited  in  Cundiff  v.  Royal  Neighbors,  162  Mo.  App.  123,  144  S.  W.  128,  holding 
that  where  fraternal  insurance  society  had  notice  that  applicant  had  been  pre- 
viously rejected,  it  could  not  set  up  falsity  of  statement  in  application  that  she 
had  not  been  rejected;  Rhode  v.  Metropolitan  L.  Ins.  Co.  132  Mich.  506,  93  N. 
W.  1076,  holding  want  of  knowledge  by  insurer  of  postponed  application  canno. 
be  assumed  where  agent's  certificate  on  second  application  referred  to  first  and 
number  of  first  was  indorsed  thereon  at  home  office. 
A'alidity  of  contract  of  insurance  of  minor. 

Cited  in  footnote  to  Simpson  v.  Prudential  Ins.  Co.  63  L.R.A.  741,  which  holds 
infant  not  bound  by  contract  of  insurance  on  his  life. 

Disapproved  in  Metropolitan  L.  Ins.  Co.  v.  Brubaker,  78  Kan.  153,  18  L.R.A. 
(N.S.)    367,  130  Am.  St.   Rep.  356,  96  Pac.  62,  16  Ann.  Cas.  267,  holding  war- 
ranty of  minor  cannot  be  disaffirmed  by  beneficiary. 
\Vlio  are  agrents  of  insurance  company. 

Cited  in  Monast  v.  Manhattan  L.  Ins.  Co.  32  R.  I.  569,  79  Atl.  932,  holding 
that  insvirance  broker  who  acts  under  agreement  with  subagent  of  company  is 
not  agent  of  company. 
Application  of  estoppel  to  insurance  policies. 

Cited  in  notes  (4  L.R.A. (N.S.)  609)  on  effect  of  agent's  insertion  in  appli- 
cation of  false  answers  to  questions  correctly  answered  by  insured;  (16  L.R.A. 
(N.S.)  1217)  on  estoppel  of  insurance  company  to  forfeit  policy  by  acquisition 
of  knowledge  of  facts  by  agent;  (16  L.R.A. (N.S.)  1262)  on  effect  of  warranty 
on  doctrine  of  waiver  or  estoppel  as  applied  to  insurance  policies.  .v<w 

57  L.  R.  A.  505,  PIPPEN  v.  MUTUAL  BEN.  L.  INS.  CO.  130  N.  C.  23,  40  S.  E. 

822. 

57  L.  R.  A.  508,  O'BRIEN  v.  CENTRAL  IRON  &  STEEL  CO.  158  Ind.  218,  !):! 

Am.  St.  Rep.  305.  63  N.  E.  302. 

Followed   without  discussion  in   Spurgeon   v.  Central  Iron  &  Steel  Co.  28  Ind 
App.  <i90,  63  N.  E.  1124. 
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to  remedy  for  obstruction  of  highway. 

Cited  in  Hyde  v.  Minnesota,  D.  &  P.  R.  Co.  29  S.  D.  240,  40  L.R.A.  (N.S.) 
56,  136  X.  W.  92,  holding  that  railroad  is  not  liable  for  diminution  in  value  of 
property  because  of  inconvenience  caused  by  closing  street  not  abutting  on  prop- 
erty, where  access  still  remains;  Freeman  v.  Centralia,  67  Wash.  146,  120  Pac. 
886,  holding  that  mere  inconvenience  from  vacation  of  street,  where  access  to 
property  is  preserved  over  other  streets,  is  not  taking  or  damage  to  property 
not  abutting  on  vacated  portion  of  street;  George  v.  Peckham,  73  Neb.  798,  103 
N.  W.  664,  holding  citizen  cannot  enjoin  obstruction  of  highway  unless  he  suffers 
damage  differing  in  kind  from  that  suffered  by  public. 
-  Peculiar  damage  of  ahtitter. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Johnson,  45  Ind.  App.  171,  90  X.  E.  507, 
holding  that  railroad  company  that  is  compelled  by  city  to  lay  tracks  on  oppo- 
site side  of  street  is  liable  for  additional  burden  to  frontages  upon  such  side 
of  street;  Borghart  v.  Cedar  Rapids,  126  Iowa,  315,  68  L.R.A.  307,  101  X.  W. 
1120,  holding  abutting  property  owner  whose  access  is  cut  off  by  vacation  of 
public  square  may  recover  damages  from  city;  Ridgway  v.  Osceola,  139  lowa^ 
595,  117  X.  W.  974,  holding  same  as  to  vacation  of  street  or  alley. 

Cited  in  notes  (8  L.R.A.  (X.S.)  228)  on  obstructions  in  highway,  hindering 
access  to  property,  as  entitling  owner  to  maintain  action  for  damages  or  abate- 
ment; (15  L.R.A.  (X.S.)  32)  on  cutting  off  access  to  highway  as  a  taking:  (106 
Am.  St.  Rep.  248)  on  what  are  additional  servitudes  in  highways;  (125  Am. 
St.  Rep.  344)  on  right  of  abutter  to  have  street  free  of  obstructions. 

67  L.  R.  A.  510,  PENNSYLVANIA  CO.  v.  PHILADELPHIA  CONTRIBUTION- 

SHIP,  201  Pa.  597,  51  Atl.  351. 
Building   laws   increasing-   cost   of   restoring-   insured   Imildiiig-. 

Cited  in  Hew  ins  v.  London  Assur.  Corp.  184  Mass.  182,  68  X.  E.  62,  holding 
that  increased  cost  of  restoring  building  in  compliance  with  building  laws  is 
covered  by  lire  insurance  policy  unless  specifically  excluded. 

57  L.  R.  A.  513,  UNIOX  NAT.  BANK  v.  CHAPMAX.  169  X.  Y.  538,  88  Am.  St. 

Rep.  614,  62  N.  E.  672. 
Conflict  of   In  «  *  an  to  contract. 

Cited  in  Xepier  v.  Bankers'  L.  Ins.  Co.  ol  Misc.  286,  100  X.  Y.  Supp.  1072, 
holding  law  of  place  where  contract  is  made  controls  its  interpretation  and 
validity;  Scharles  v.  X.  Hubbard  &  Co.  74  Misc.  84,  13]  X.  Y.  Supp.  848  (dis- 
senting opinion),  on  fire  insurance  policy  issued  by  Iowa  company  by  its  agents 
here  upon  property  here,  as  governed  by  laws  of  this  state  as  to  its  validity; 
Hutchinson  v.  Ward,  114  App.  Div.  158.  99  X.  Y.  Supp.  708,  holding  parties  to 
contract  of  foreign  state  are  assumed  to  intend  it  should  be  governed  by  existing 
laws  of  such  state  as  to  validity  and  enforcement;  Manhattan  L.  Ins.  Co.  v. 
Johnson,  115  App.  Div.  432,  101  X.  Y.  Supp.  65,  holding  whether  contract  is 
usurious  is  determined  by  law  of  place  where  it  is  made;  J.  W.  Matthews  & 
Co.  v.  Employers'  Liability  Assur.  Corp.  127  App.  Div.  197,  111  N.  Y.  Supp.  76, 
holding  question  of  larceny  by  employee  is  determined  by  law  of  place  where 
policy  of  fidelity  insurance  was  made,  though  larceny  occurred  in  foreign  state: 
Hooley  v.  Talcott,  129  App.  Div.  236,  113  X.  Y.  Supp.  820,  holding  interpreta- 
tion and  validity  of  contract  are  determined  by  law  of  place  where  it  is  made 
and  in  determining  where  it  was  made  court  looks  into  whole  transaction;  Valk 
v.  Erie  R.  Co.  ]30  App.  Div.  450,  114  X.  Y.  Supp.  964,  holding  in  absence  of 
different  mutual  intention  of  parties,  validity  and  construction  of  contract  of, 
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affreightment  are  governed  by  law  of  place  where  made,  though  goods  are  to  be 
delivered  elsewhere. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Shaw,  59  L.R.A.  408,  which  sustains 
right  of  married  woman  sued  at  domicil  to  avail  herself  of  statute  permitting 
her  to  plead  coverture  as  defense. 

Cited  in  notes  (64  L.R.A.  124)  on  conflict  of  laws  as  to  statute  of  frauds; 
(26  L.R.A.  (N.S.)  764,  769,  770,  771,  774)  on  conflict  of  laws  as  to  capacity  of 
married  women  to  contract;  (26  L.R.A. (N.S.)  775,  776)  on  enforcement  of  per- 
sonal contract  of  married  woman  capable  of  contracting  under  law  of  state  or 
country  where  contract  made;  (29  L.R.A. (N.S.)  781)  on  conflict  of  laws  as  to 
matrimonial  property. 

Distinguished  in  Hammerstein  v.  Sylva,  66  Misc.  553,  124  N.  Y.  Supp.  535, 
holding  where  contracting  party  is  domiciled  in  United  States  which  is  place  of 
performance,  party's  capacity  is  determined  by  law  of  United  States,  not  law  of 
place  where  contract  is  made;  Amsinck  v.  Rogers,  189  N.  Y.  263,  12  L.R.A. 
(N.S.)  880,  121  Am.  St.  Rep.  858,  82  N.  E.  134,  12  Ann.  Cas.  450,  holding  in- 
dorsers  and  drawers  of  foreign  bill  of  exchange  entitled  to  demand,  protest  and 
notice,  according  to  laws  of  place  where  bill  was  made;  Stumpf  v.  Hallahan, 
101  App.  Div.  386,  91  N.  Y.  Supp.  1062,  holding  rule  that  contract  is  considered 
and  determined  by  law  of  place  where  made  is  of  no  force  when  parties  intended 
law  of  another  place  should  govern. 
Promissory  notes. 

Cited  in  Guernsey  v.  Imperial  Bank,  40  L.R.A. (N.S.)  378,  110  C.  C.  A.  278, 
188  Fed.  302,  holding  that  laws  of  place  where  indorsement  is  signed  or  de- 
livered, govern  necessity  of  presentment  and  notice  of  dishonor;  Garrigue  v. 
Kellar,  164  Ind.  680,  69  L.R.A.  872,  108  Am.  St.  Rep.  324,  74  N.  E.  523,  holding 
execution,  interpretation  and  validity  of  note  are  governed  by  law  of  place  where 
made ;  payment  by  law  of  place  of  payment,  and  remedy  by  law  of  forum :  Mer- 
chants' Bank  v.  Brown,  86  App.  Div.  600,  83  N.  Y.  Supp.  1037,  holding  note 
made  in  Canada  and  payable  there  by  its  terms  is  governed  by  law  of  that 
country;  Moore  v.  Hanover  Nat.  Bank,  80  App.  Div.  71,  80  N.  Y.  Supp.  448, 
holding  remedy  for  enforcement  of  note  is  governed  by  law  of  place  where  action 
is  brought;  Chemical  Nat.  Bank  v.  Kellogg,  183  N.  Y.  94,  2  L.R.A. (N.S.)  300, 
111  Am.  St.  Rep.  717,  75  N.  E.  1103,  5  Ann.  Cas.  158,  holding  validity  of  indorse- 
ment is  determined  by  law  of  place  where  it  is  made,  but  rule  cannot  be  relied 
on  by  accommodation  indorser  attaching  no  notice  to  indorsement. 

Cited  in  footnote  to  Garrigue  v.  Keller,  69  L.R.A.  870,  which  holds  liability 
of  married  woman  as  surety  on  a  note  executed  in  state  of  her  domicil  where 
fiich  contract  was  valid  not  defeated  by  fact  that  suit  was  brought  in  state 
where  it  was  payable  in  which  such  a  contract  is  invalid. 

Cited  in  notes   (2  L.R.A. (N.S.)   300)   on  estoppel  to  deny  that  note  was  made 
in  state  where  dated  and  payable;    (19  L.R.A. (N.S.)    665,  666,  673)    on  conflict 
of  laws  as  to  negotiable  paper. 
\  r.-«"sxi  i  \    of  pleading;  foreign  law. 

Cited  in  Electro-Tint  Engraving  Co.  v.  American  Handkerchief  Co.  130  App. 
Div.  568,  115  N.  Y.  Supp?  34,  holding  party  desiring  to  take  advantage  of  foreign 
law  must  plead  and  prove  it. 

57  L.  R.  A.  527,  ROSENTHAL  v.  WEIR,  170  N.  Y.  148,  63  N.  E.  65. 
Limitation   of   <•:<  rricr'w   liability  by   contract. 

Cited  in  Carleton  v.  Union  Transfer  &  Storage  Co.  137  App.  Div.  229,  121 
N.  Y.  Supp.  997,  holding  that  carrier  may,  in  consideration  of  reduced  rate 
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granted,  limit  its  liability  to  special  valuation  of  goods  agreed  upon;  Bernard 
v.  Adams  Exp.  Co.  205  Mass.  260,  28  L.R.A.  (X.S.)  2!)7,  91  X.  E.  325,  IS  Ann. 
Cas.  351,  holding  that  contract  between  shipper  and  carrier  fixing  value  of  prop- 
erty as  basis  for  charges,  is  not  forbidden  by  Carmack  amendment  to  Hepburn 
act  of  Congress;  Strong  v.  Long  Island  R.  Co.  9.1  App.  Div.  444,  86  X.  Y.  Supp. 
911,  on  carrier's  right  to  limit  its  liability  by  contract;  Bernard  v.  Adams  Exp. 
Co.  205  Mass.  260,  28  L.R.A.fX.S.)  297,  91  N.  E.  325,  18  Ann.  Cas.  35],  on 
right  of  carrier  to  limit  amount  of  its  liability  by  contract;  Fried  v.  Wells.  F. 
&  Co.  51  Misc.  670,  100  N.  Y.  Supp.  1007,  holding  limitation  of  carrier's  liability 
to  fraud  and  gross  negligence  in  receipt  binds  shipper  if  he  knows  of  its  terms; 
Baum  v.  Long  Island  R.  Co.  58  Misc.  45,  108  X.  Y.  Supp.  1113,  holding  shipper 
failing  to  disclose  true  value  of  article  shipped  in  order  to  secure  concession 
in  rate  commits  fraud  in  law  on  carrier  whose  liability  is  limited  to  agreed 
value;  Greenwald  v.  Weir,  130  App.  Div.  700,  115  N.  Y.  Supp.  311,  holding 
federal  statute  imposing  upon  initial  carrier  liability  for  loss  or  damage  caused 
by  connecting  carrier  does  not  abrogate  carrier's  right  to  fix  value  by  agreement. 

Cited  in  footnote  to  Bosley  v.  Baltimore  &  0.  R.  Co.  66  L.R.A.  871,  which 
denies  right  of  carrier  of  live  stock  to  exempt  itself  from  liability  for  loss  by 
<lelay  in  transportation  occasioned  by  its  negligence  or  misfeasance  by  contract 
providing  that  shipper  shall  accept  as  full  compensation  in  case  of  unusual 
detention  amount  actually  expended  in  purchase  of  food  and  water  while  so 
detained. 

Cited  in  note    (31   L.R.A.fX.S.)    310)    on  valuation  for  purposes  of  transpor- 
tation as  affecting  carrier's  liability  for  property  converted  or  embezzled. 
Carrier's  liability  for  wrongful  delivery. 

Cited  in  Sheldon  v.  New  York  C.  &  H.  R.  R.  Co.  61  Misc.  277,  113  X.  Y. 
Supp.  676,  holding  right  of  action  for  wrongful  delivery  in  violation  of  terms 
of  bill  of  lading  is  preserved  by  bringing  action  thereon  before  statutory  limita- 
tion expires. 

57  L.  R.  A.  529,  CRITTEX  v.  CHEMICAL  XAT.  BANK,  171  X.  Y.  219,  63  X.  E. 

969. 
Banker's  obligation  to  detect  forgery. 

Cited  in  National  Bank  v.  Tacoma  Mill  Co.  104  C.  C.  A.  441,  182  Fed.  9, 
holding  that  bank  is  liable  to  depositor  for  money  paid  on  raised  or  for.ued 
checks  even  though  depositor's  clerk  was  person  who  was  guilty  of  forgery;  Chi- 
cago Sav.  Bank  v.  Block,  126  111.  App.  131,  holding  bank  is  responsible  for  want  of 
vigilance  in  not  detecting  alteration  of  checks  or  withholding  payment  while 
taking  means  to  protect  itself;  Shattuck  v.  Guardian  Trust  Co.  145  App.  Div. 
739,  130  X.  Y.  Supp.  (558,  holding  that  defense  of  bank  as  against  forged  checks 
paid  by  it,  given  under  statvite  relieving  it  if  claim  is  not  made  within  one 
year,  must  be  pleaded;  Jordan  Marsh  Co.  v.  Xational  Shawmut  Bank,  201 
Mass.  405,  22  L.R.A.(X.S.)  253,  87  X.  E.  740.  holding  if  payee  orders  payment 
-of  check  to  another  person,  it  is  banker's  duty  to  see  signature  of  payee  is 
genuine;  Kearny  v.  Metropolitan  Trust  Co.  110  App.  Div.  238,  97  X.  Y.  Sup]). 
274,  holding  bank  must  stand  loss  if  it  pays  money  upon  check  bearing  forged 
indorsement  of  payee;  Seaboard  Xat.  Bank  v.  Bank  of  America,  193  X.  Y.  30, 
22  L.R.A. (X.S.)  504,  85  X.  E.  829,  holding  bank  cannot  retain  money  paid  to 
it  by  another  bank  upon  draft  drawn  upon  latter  bearing  forged  indorsement; 
Xational  Dredging  Co.  v.  Farmers'  Bank,  6  Penn.  (Del.)  593,  16  L.R.A. (X.S.) 
600,  130  Am.  St.  Rep.  158,  69  Atl.  607,  holding  doctrines  of  ratification  and 
-estoppel  do  not  apply  to  payment  of  forged  checks  by  bank  prior  to  settlement. 
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Cited  in  note  (20  L.R.A.  (N.S.)  82)  on  loss  or  prejudice  from  negligent  fail- 
ure to  give  prompt  notice  of  forgery  of  check  as  condition  of  bank's  exoneration 
from  liability. 

Distinguished   in   Wilmerding  v.   Postal    Teleg.    Cable   Co.    118   App.   Div.   691, 
103   N.   Y.   Supp.   594,   where  messenger  boys  forged   bills   for   sending  messages 
by  telegraph  company  and  collected  same  of  company's  patron. 
Cnre  required  of  one  <lra wliiK'  negotiable  instrument. 

Cited  in  Linick  v.  A.  J.  Nutting  &  Co.  140  App.  Div.  268,  125  N.  Y.  Supp.  93, 
holding  that  signer  of  check  in  blank  does  not  owe  to  third  person  who  is  not 
bound  to  honor  check  when  completed,  duty  of  guarding  against  possibility  of 
check  being  stolen  and  completed  by  thief;  National  Exch.  Bank  v.  Lester,  194 
NT.  Y.  473,  21  L.R.A. (N.S.)  410,  87  N.  E.  779,  16  Ann.  Gas.  770,  Reversing 
119  App.  Div.  788  holding  indorser  of  promissory  note  complete  on  its  face 
cannot  be  made  liable  because  of  forgery  thereof  rendered  easier  by  spaces 
upon  it;  Tirnbel  v.  Garfield  Nat.  Bank,  121  App.  Div.  873,  106  N  Y.  Supp.  497, 
holding  negligence  of  drawer  of  check  in  so  preparing  it  as  to  make  alteration 
easy  was  for  jur\';  Houser  v.  Nat.  Bank,  27  Pa.  Super.  Ct.  619,  holding  where 
check  is  not  actually  delivered  into  hands  of  payee,  but  is  given  to  his  pretended 
agent,  drawer  must  use  ordinary  prudence. 
Depositors  duty  to  examine  cancelled  checks. 

Approved  in  National  Dredging  Co.  v.  Farmers  Bank,  6  Penn.  (Del.)  604, 
16  L.R.A. (N.S.)  604,  130  Am.  St.  Rep.  158,  69  Atl.  607,  holding  agent's  knowl- 
edge of  forgeries  committed  by  himself  is  not  imputable  to  principal,  but  latter 
is  chargeable  with  knowledge  innocent  party  would  have  derived  from  exam- 
ination of  checks  returned. 

Cited  in  Israel  v.  State  Nat.  Bank,  124  La.  887,  50  So.  783,  holding  depositor 
is  bound  to  use  due  diligence  in  examination  of  pass  book  and  vouchers  to  detect 
errors  and  to  report  same  to  bank;  Jordan  Marsh  Co.  v.  National  Shawmut 
Bank,  201  Mass.  411,  22  L.R.A.  (N.S.)  253,  87  N.  E.  740  holding  on  duty  of  de- 
positor to  examine  accounts  periodically  rendered  by  bank ;  Scanlon-Gipson  Lum- 
ber Co.  v.  Gerrnania  Bank,  90  Minn.  486,  97  N.  W.  380,  holding  creditors  owes  bank 
duty  to  verify  all  returned  checks  and  is  responsible  for  consequences  of  his 
neglect  to  do  so;  Kenneth  Invest.  Co.  v.  National  Bank,  96  Mo.  App.  135,  70 
S.  W.  173,  holding  retention  of  balanced  book  by  customer  for  unreasonable 
time  without  objection  to  account  as  rendered  constitutes  account  stated;  Na- 
tional City  Bank  v.  Third  Nat.  Bank,  100  C.  C.  A.  556,  177  Fed.  140,  holding, 
drawer  is  not  bound  to  search  through  canceled  drafts  for  forged  indorsements; 
Rex  v.  Bank  of  Montreal,  11  Ont.  L.  Rep.  605,  Affirming  10  Ont.  L.  Rep.  126, 
131,  on  duty  of  depositor  to  examine  pass  book  and  vouchers,  and  his  estoppel 
by  negligence  in  that  regard  to  take  advantage  of  forgery. 

Cited  in  note  (7  L.R.A. (N.S.)  748)  on  depositor's  right  to  recover  amount  of 
forged  or  raised  checks  paid  by  bank  as  affected  by  his  intrusting  examination 
of  vouchers  to  guilty  employee. 

Distinguished  in  Kemble  v.  National  Bank,  94  App.  Div.  547,  88  N.  Y.  Supp. 
246,  holding  depositor  is  not  bound  to  examine  his  bank  book  to  see  whether 
cashier  has  made  error  in  counting  money  deposited;  Morgan  v.  United  States 
Mortg.  &  T.  Co.  125  App.  Div.  31,  109  N.  Y.  Supp.  274,  holding  depositors  guilty 
of  gross  negligence  in  failing  to  detect  utterance  of  forged  checks,  where  exami- 
nation of  account  would  have  required  no  great  effort. 
Imputation  to  principal  of  notice  to  uncut. 

Cited  in  Merchants'  Nat.  Bank  v.  Nichols  &  S.  Co.  223  111.  52.  7  L.R.A. (N.S.) 
755,  79  N.  E.  38,  holding  notice  to  agent  will  not  be  imputed  to  principal  where 
L.R.A.  Au.  Vol.  VI.— 27. 
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facts  authorize  inference  that  agent  will  conceal  information  as  where  agent 
overdraws  principal's  bank  account;  Woolverton  v.  Fidelity  &  Co.  190  N.  Y.  48, 
16  L.R.A.  (N.S.)  404,  82  N.  E.  745,  holding  insured  is  chargeable  for  neglect  and 
delay  of  his  servants  in  failing  to  apprise  him  of  an  accident;  First  Nat.  Bank 
v.  Richmond  Electric  Co.  106  Va.  353,  7  L.R.A. (N.S.)  751,  117  Am.  St.  Rep. 
1014,  56  S.  E.  152,  holding  agent's  knowledge  of  fraud  is  imputable  to  principal 
where  checking  up  of  bank  account  is  left  to  same  clerk  who  commits  forgeries. 
Effect  of  judgment  without  findings  of  fact. 

Cited  in  Young  v.  Valentine,  177  N.  Y.  350,  69  N.  E.  643,  holding  decision  of 
referee  in  short  form  is  to  be  treated  as  general  verdict  on  appeal;  Fayerweather 
v.  Ritch,  195  U.  S.  304,  49  L.  ed.  212,  25  Sup.  Ct.  Rep.  58,  on  effect  of  judgment 
Avithout  findings. 

57  L.  R.  A.  536,  Re  DEVOE,  171  N.  Y.  221,  63  N.  E.  1103. 
Heir  tit  law  or  next  of  kin. 

Cited  in  Nester  v.  .Nester,  68  Misc.  228,  124  N.  Y.  Supp.  974.  holding  that 
phrase  "next  of  kin"  used  in  will  should  not  be  construed  to  include  widow, 
except  where  instrument  clearly  indicates  such  intent;  Brandeis  v.  Atkins,  204 
Mass.  475,  26  L.R.A.  (N.S.)  231,  90  N.  E.  861,  holding  heirs  at  law  under  agree- 
ment made  in  order  to  end  contest  over  allowance  of  will  are  determined  accord- 
ing to  law  of  place  where  agreement  was  made  property  situated  and  will  offered 
for  allowance;  United  States  Trust  Co.  v.  Miller,  57  Misc.  502,  109  N.  Y.  Supp. 
938,  holding  widow  of  beneficiary  of  trust  is  not  next  of  kin ;  Hess  v.  Zalm,  57 
Misc.  522,  107  N.  Y.  Supp.  951,  holding  widow  is  not  heir  at  law  of  husband. 
Law  governing  ascertainment  of  members  of  class  taking  tinder  will. 

Cited  in  notes  (2  L.R.A. (N.S.)  449;  2  Brit.  Rul.  Cas.  558)  on  law  governing 
ascertainment  of  members  of  class  taking  under  will. 

57  L.  R.  A.  540,  Re  PELL,  171  N.  Y.  48,  89  Am.  St.  Rep.  791,  63  N.  E.  789. 
Validity  of  inheritance  or  transfer  tax. 

Cited  in  Chanler  v.  Kelsey,  205  U.  'S.  480,  51  L.  ed.  889,  27  Sup.  Ct.  Rep. 
550  (dissenting  opinion),  on  validity  of  succession  tax:  People  ex  rel.  Farrington 
v.  Mensching,  187  N.  Y.  2],  10  L.R.A.(N.S.)  630,  79  N.  E.  884,  10  Ann.  Cas. 
101,  holding  stock  transfer  tax  law  invalid,  because  arbitrarily  discriminating 
among  shares;  Re  Vanderbilt,  172  N.  Y.  73,  64  N.  E.  782  (separate  and  dis- 
senting opinion),  on  illegality  of  law  taxing  transfers  which  creates  tax  on 
property. 

Cited  in  note    (33  L.R.A. (N.S.)    593,  602)    on  constitutionality  of  succession 
taxes. 
Operation. 

Cited  in  Eury  v.  State,  72  Ohio  St.  455,  74  N.  E.  650,  construing  inheritance 
tax  law  as  prospective  in  its  operation;  Re  Meyer,  83  App.  Div.  384,  82  N.  Y. 
Supp.  329,  holding  transfer  tax  is  succession,  not  property  tax,  and  that  statute 
in  force  at  time  succession  was  actually  accomplished  and  principal  vested  con- 
trols amount  of  tax;  People  v.  Trust  Co.  205  N.  Y.  77,  98  N.  E.  207,  holding 
that  where  at  time  trustee  accepted  trust  under  mortgage  given  to  secure  pay- 
ment of  bonds,  mortgage  debt  was  taxable  only  in  hands  of  owners  of  bonds  then 
issued,  such  trustee  is  not  liable  under  later  statute  for  tax  thereafter  imposed 
by  reason  of  further  advances. 

Cited  in  footnote  to  People  v.  McCormick,  64  L.R.A.  775,  which  holds  that  a 


419  L.  R.  A.  CASES  AS  AUTHORITIES.  [57  L.R.A.  540 

present  succession  tax  cannot  be  assessed  upon  a  remainder  when  it  cannot  be 
determined  who  will  ultimately  be  entitled  thereto. 

Cited  in   notes    (8   L.R.A.  (X.S.)    1183)    on   retrospective   succession  tax;    (121 
Am.   St.   Rep.   1053,   1054)    on   retrospective   operation   of   inheritance   taxation; 
(127  Am.  St.  Rep.  1055)   on  law  governing  estates  in  remainder. 
—  Estates  already   vested. 

Cited  in  Lacey  v.  State,  152  Iowa,  484,  132  N.  W.  843,  holding  that  interest 
in  property  created  by  will  or  deed  in  nature  of  remainder  becomes  vested  at 
time  instrument  takes  efl'ect,  and  is  not  subject  to  inheritance  tax  under  statute 
subsequently  passed;  Miller  v.  McLaughlin,  141  Mich.  433,  104  N.  W.  777,  holding 
inheritance  tax  law  inapplicable  to  case  of  transfer  by  will  probated  before  its 
passage;  State  ex  rel.  Tozer  v.  Probate  Ct.  102  Minn.  285,  113  N.  W.  888,  holding 
state  cannot  subject  to  operation  of  inheritance  tax  law  property  disposed  of  by 
testator  in  good  faith  before  death;  Re  Scrhngeour,  80  App.  Div.  389,  80  N.  Y. 
Supp.  636,  Affirming  39  Misc.  129,  78  N.  Y.  Supp.  971;  People  ex  rel.  Knicker- 
bocker Trust  Co.  v.  Kelsey,  114  App.  Div.  321,  99  N.  Y.  Supp.  852;  Re  Connoly, 
38  Misc.  535,  77  N.  Y.  Supp.  1113;  Re  O'Berry,  179  N.  Y.  287,  72  N.  E.  109, 
Affirming  91  App.  Div.  5,  86  N.  Y.  Supp.  269, — on  unconstitutionality  of  transfer 
tax  on  remainders  vested  prior  to  passage  of  law  taxing  such  interests;  Re- 
Lansing,  182  N.  Y,  242,  74  N.  E.  882,  holding  legislation  subsequent  to  death 
of  testator  cannot  authorize  tax  on  transfer  effected  by  his  will  unaided  by  power 
of  appointment;  Re  Craig,  97  App.  Div.  293,  89  N.  Y.  Supp.  971,  holding  future 
interests  acquired  under  trust  deed  prior  to  passage  of  .transfer  tax  law  not  sub- 
ject to  such  tax;  Re  Ripley,  122  App.  Div.  423,  106  N.  Y.  Supp.  844,  holding 
property  right  vested  under  will  cannot  be  cut  down  by  subsequent  imposition 
of  transfer  tax;  Re  Haggerty,  128  App.  Div.  482,  112  N.  Y.  Supp.  1017,  holding 
that  when  an  estate  is  vested  under  will  made  before  enactment  of  transfer  tax 
statutes,  no  tax  can  be  imposed;  Re  Chapman,  133  App.  Div.  338,  117  N.  Y. 
Supp.  679,  holding  that  when  transfer  of  property  has  been  effected  solely  by 
will  subsequent  legislation  cannot  authorize  tax  on  such  transfer;  Blair  v. 
Herold,  150  Fed.  206,  holding  interests  in  partnership  and  its  assets  vested  in 
son  under  partnership  agreement  with  father  and  other  partners  not  subject  to 
succession  tax  under  statute  subsequent  to  such  vesting. 

Distinguished  in  Re  Delano,  176  N.  Y.  495,  64  L.R.A.  283,  68  N.  E.  871,  Re- 
versing 82  App.  Div.  151,  81  N.  Y.  Supp.  762,  holding  right  of  legislature  to 
impose  tax  on  privilege  of  exercising  power  by  will  is  not  affected  by  fact  no. 
such  tax  was  imposed  when  power  was  created ;  Re  Kidd,  188  N.  Y.  279,  80  N. 
E.  924,  Reversing  115  App.  Div.  210,  100  N.  Y.  Supp.  917,  holding  estate  taken  by 
decedent's  stepdaughter  through  enforcement  of  antenuptial  contract  by  him  to 
will  to  her  is  subject  to  transfer  tax. 
Class  legislation. 

Cited  in  Wright  v.  Hart,  182  N.  Y.  359,  2  L.R.A.  (N.S.)  352,  75  N.  E.  404, 
3  Ann.  Cas.  263  (dissenting  opinion),  on  invalidity  of  law  based  on  arbitrary 
classification;  Schlesinger  v.  Gilhooly,  189  N.  Y.  32,  81  N.  E.  619,  12  Ann.  Cas. 
1138  (dissenting  opinion),  on  unconstitutionality  of  class  legislation;  People  ex 
rel.  Hatch  v.  Reardon,  110  App.  Div.  831,  97  N.  Y.  Supp.  535,  holding  legislature 
cannot  discriminate  among  persons  or  classes  or  make  arbitrary  classification 
of  property  for  taxation  and  impose  confiscatory  or  oppressive  tax ;  People  ex 
rel.  Phillips  v.  Raynes,  136  App.  Div.  423,  120  N.  Y.  Supp.  1053,  holding  law 
requiring  persons  selling  convict-made  goods  to  take  out  license  is  invalid;  Re 
New  York,  190  N.  Y.  361,  16  L.R.A. (N.S.)  340,  83  N.  E.  299,  13  Ann.  Cas.  598, 
holding  charter  provisions  as  to  set  off  of  benefits  against  award  in  condemnation 
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proceedings  invalid  as  exercise  of  taxing  power,  because  affecting  land  owners 
unequally;  People  V.  Orange  County  Road  Constr.  Co.  175  X.  Y.  89,  Go  L.R.A. 
40,  67  N.  E.  129,  holding  statute  prohibiting  contractor  with  state  or  munici- 
pality from  requiring  more  than  eight  hours'  work  for  day's  labor  from  em- 
ployees is  invalid. 
Estates  in  remainder. 

Cited  in  Ray  v.  Jaeger,  131  App.  Div.  297,  115  N.  Y.  Supp.  737,  holding  estate 
in  remainder  is  descendable  divisible  and  alienable  in  same  manner  as  estate  in 
possession. 
Retroactive  statutes. 

Distinguished  in  Brearley  School  v.  Ward,  138  App.  Div.  835,  123  N.  Y.  Supp. 
614,  holding  that  statute  allowing  levy  of  execution  on  income  derived  from  trust 
fund  does  not  impair  value  of  vested  estate  or  deprive  one  of  vested  property 
right. 

57  L.  R.  A.  545,  DAVIS  v.  NIAGARA  FALLS  TOWER  CO.  171  N.  Y.  336,  89 

Am.  St.  Rep.  817,  64  N.  E.  4. 
^Liability  for  eavesdrip  and  accumulated   waters. 

Cited  in  Davis  v.  Smith,  144  N.  C.  298,  56  S.  E.  940,  holding  jury  were  prop- 
erly confined  by  judge  to  damage  done  to  plaintiff's  wall  by 'water  falling  from 
defendant's  roof;  Wenk  v.  New  York,  171  N.  Y.  611,  64  N.  E.  509,  holding  owner 
of  building  negligently  maintaining  leader  from  roof  so  as  to  discharge  water  on 
sidewalk  from  which  ice  accumulates  is  liable  for  injury  resulting  thereby ; 
Finkelstein  v.  Huner,  77  App.  Div.  426,  78  N.  Y.  Supp.  334,  holding  property 
owner  maintaining  cesspool  of  watercloset  in  defective  condition  may  be  re- 
strained from  so  doing  by  adjoining  owner  injured  thereby  and  is  also  liable 
in  damages;  Duerr  v.  Consolidated  Gas  Co.  86  App.  Div.  21,  83  N.  Y.  Supp.  714, 
holding  one  who  accumulates  water  on  his  own  premises  whether  in  reservoir  or 
otherwise  does  so  at  his  peril. 

Cited  in  notes  (36  L.R.A.  (N.S.)  1172)  on  liability  for  injuries  from  matter 
precipitated  upon  adjoining  property;  (123  Am.  St.  Rep.  571)  on  liability  for 
•damages  from  roof  casting  snow  and  water  on  adjoining  premises. 

57  L.  R.  A.  547,  BROWN  v.  JACOBS'  PHARMACY  CO.  115  Ga.  429,  90  Am.  St. 

Rep.  126,  41  S.  E.  553. 
Combinations  and  conspiracies. 

Cited  in  Martell  v.  White,  185  Mass.  263,  64  L.R.A.  265,  102  Am.  St.  Rep. 
341,  69  N.  E.  1085,  on  liability  for  conspiracy  to  injure  person  in  his  business; 
Berry  v.  Donovan,  188  Mass.  362,  5  L.R.A.  (N.S.)  905,  108  Am.  St.  Rep.  499,  74 
N.  E.  603,  3  Ann.  Cas.  738,  on  liability  for  interference  with'  one's  contract  of 
employment;  Watters  v.  Retail  Clerks  Union  No.  479,  120  Ga.  426,  47  S.  E.  911, 
holding  no  question  of  liability  of  defendants  for  conspiracy  arises  where  no 
special  damage  is  alleged;  Employing  Printers'  Club  v.  Doctor  Blosser  Co.  122 
Ga.  e-%  69  L.R.A.  93,  106  Am.  St.  Rep.  137,  50  S.  E.  353,  2  Ann.  Cas.  (594, 
holding  it  unlawful  for  combination  of  printers  to  interfere  with  printer's  busi- 
ness and  induce  his  employees  to  leave  him  in  order  to  compel  him  to  do  printing 
at  their  price;  John  D.  Parks  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso. 
175  N.  Y.  38,  62  L.R.A.  648,  96  Am.  St.  Rep.  578,  67  N.  E.  136  (dissenting 
opinion),  on  unlawfulness  of  means  used  by  combination  to  prevent  manufac- 
turers from  selling  goods  to  one,  not  complying  with  rules  of  combination;  Whit- 
well  v.  Continental  Tobacco  Co.  64  L.R.A.  694,  60  C.  C.  A.  290,  125  Fed.  4-iS, 
holding  test  of  legality  of  combination  under  federal  anti-trust  law  of  1890  is 
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whether  its  necessary  effect  is  to  stifle  or  directly  and  substantially  restrict  free 
competition  in  commerce  among  the  states;  National  Fireproofing  Co.  v.  Mason 
Builders'  Asso.  2(5  L.R.A.  (N.S.)  154,  94  C.  C.  A.  535,  169  Fed.  263,  holding  agree- 
ments creating  monopolies,  in  restraint  of  trade,  or  contrary  to  public  policy, 
though  invalid  are  not  illegal  in  sense  of  giving  right  of  injunction  or  action  to 
third  party  for  injury. 

Cited  in  footnote  to  Martell  v.  White,  64  L.R.A.  260,  which  sustains  right  of 
action  by  quarry  owner  against  members  of  voluntary  association  to  which  he 
does  not  belong  for  enforcement  of  bylaw  imposing  fine  on  members  dealing  with 
nonmembers. 

Cited  in  notes  (7  L.R.A. (N.S.)  977)  on  combination  of  dealers  as  giving  com- 
mon law  right  of  action  to  merchant  prevented  from  obtaining  goods;  (26  L.R.A. 
(N.S.)  152)  on  right  of  injured  person  not  party  to  agreement  to  assail  validity 
as  tending  to  monopoly;  (35  L.R.A. (N.S.)  1054,  1055)  on  combination  by  dealer* 
not  to  patronize  wholesalers  selling  to  undesirable  persons. 

Distinguished  in  State  v.  Duluth  Board  of  Trade,  107  Minn.  539,  23  L.R.A. 
(N.S.)   1277,  121  N.  W.  305,  holding  rule  of  board  of  trade  requiring  members  to 
charge  uniform  commissions  for  their  services  in  making  sales  does  not  violate 
anti-trust  statute. 
Right  to  injunction. 

Cited  in  Gompers  v.  Buck's  Stove  &  Range  Co.  221  U.  S.  437,  55  L.  ed.  804, 
34  L.R.A. (N.S.)  881,  31  Sup.  Ct.  Rep.  492,  holding  that  injunction  against  boy- 
cott may  be  violated  by  publication  and  use  of  letters  and  printed  matter  by 
means  of  which  boycott  is  unlawfully  continued;  Brown  v.  Atlantic  &  B.  R.  Co. 
126  Ga.  261,  55  S.  E.  24,  7  Ann.  Gas.  ]026,  on  allowance  of  injunction  in  case 
of  injury  to  business:  Employing  Printer's  Club  v.  Doctor  Blosser  Co.  122  Ga 
520,  69  L.R.A.  97,  106  Am.  St.  Rep.  137,  50  S.  E.  353,  2  Ann.  Gas.  694,  holding 
injunction  lies  to  enjoin  combination  of  printers  from  interfering  with  competi- 
tor's business;  American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co.  33 
App.  D.  C.  108,  32  L.R.A.(N.S.)  762,  holding  printing  of  concern  in  "We  Don't 
Patronize"  or  ''Unfair''  list  in  furtherance  of  boycott  may  be  enjoined. 

Cited  in  note   (32  L.R.A. (N.S,)    1013,  1015)    on  injunction  against  publishing 
or  circulating  statements  relative  to  industrial  disputes  by  labor  union. 
Constitutionality  of  discriminations  in  food  laws. 

Cited  in  note  (34  L.R.A. (N.S.)  651)  on  constitutionality  of  discriminations 
in  food  laws. 

57  L.  R.  A.  559,  WATSON  v.  DILTS,  116  Iowa,  249,  93  Am.  St.  Rep.  239,  89  N. 

VV.  1068. 

Second  appeal  in  ]24  Iowa,  346,  100  N.  W.  50. 
Recovery  for  mental  Rng'nish,   fright  or  shock. 

Cited  in  Bouillon  v.  Laclede  Gaslight  Co.  148  Mo.  App.  470,  129  S.  W.  401, 
holding  that  recovery  may  be  had  for  causing  miscarriage  by  frightening  woman 
where  fright  is  caused  by  trespasser  using  violent  language  to  nurse,  although 
trespasser  was  not  aware  of  woman's  presence;  Cowan  v.  Western  U.  Teleg.  Co. 
122  Iowa,  383,  64  L.R.A.  549,  101  Am.  St.  Rep.  268,  98  N.  W.  281,  holding  dam- 
ages are  recoverable  for  mental  anguish  due  to  failure  properly  to  transmit  mes- 
sage; Green  v.  Shoemaker,  111  Md.  82,  23  L.R.A.(N.S.)  673,  73  Atl.  688,  holding 
where  wrongful  act  is  proximate  cause  of  injury  to  health  following  fright  case 
should  be  left  to  jury,  though  there  was  no  physical  impact. 

Cited  in  footnotes  to  Kline  v.  Kline,  58  L.R.A.  397,  which  sustains  right  to 
damages  for  mental  suffering  for  assault  by  pointing  gun  with  threat  to  shoot 
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unless  house  abandoned;  Watkins  v.  Kaolin  Mfg.  Co.  60  L.R.A.  617,  which  sus- 
tains right  of  action  for  physical  injury  or  disease  from  fright  or  nervous  shock 
from  negligent  acts;  Sanderson  v.  Northern  P.  R.  Co.  60  L.R.A.  403,  which 
denies  right  to  recover  for  fright  resulting  in  physical  injury,  but  without  con- 
temporaneous injury,  unless  fright  proximate  result  of  legal  wrong;  Reed  v. 
Maley,  62  L.R.A.  900,  which  holds  no  right  of  action  given  by  merely  soliciting 
a  woman  to  sexual  intercourse. 

Cited  in  note  (3  L.R.A.  (N.S.)  60,  67)  on  right  to  recover  for  physical  injury 
resulting  from  fright  caused  by  wrongful  act. 

Distinguished  in  Zobron  v.  Cunard  S.  S.  Co.  151  Iowa,  352,  34  L.R.A. (N.S.) 
754,  131  N.  W.  18,  holding  that  mental  suffering  because  of  steamship  company's 
refusal  to  receive  passenger  without  ticket  which  had  been  paid  for,  and  which 
it  had  neglected  to  forward  cannot  be  considered  in  action  for  damage  against 
company  for  negligence. 
—  l-'riii  h  t  of  wife  caused  by  trespass  on  husband's  property. 

Cited  in  Engle  v.  Simmons,  148  Ala.  94,  7  L.R.A.  (N.S.)  97,  121  Am.  St.  Rep. 
59,  41  So.  1023,  12  Ann.  Cas.  740,  holding  wife's  right  to  recover  for  physical 
injury  caused  by  person  wrongfully  on  premises  is  unaffected  by  question  whether 
ownership  of  premises  is  in  her  or  husband;  Lesch  v.  Great  Northern  R.  Co. 
37  Minn.  506,  7  L.R.A.(N.S.)  94,  106  N.  W.  955,  holding  entrance  by  mtn  into 
home  of  wife,  which  is  husband's  homestead,  and  their  going  through  same, 
disturbing  its  contents,  thereby  frightening  her  is  tort. 

57  L.  R.  A.  561,  EDGINGTON  v.  BURLINGTON,  C.  R.  &  N.  R.  CO.  116  Iowa. 

410,  90  N.  W.  95. 
^Maintenance   of  instrumentalities   dangerous   and   attractive   to    children. 

Cited  in  Nashville  Lumber  Co.  v.  Busbee,  100  Ark.  90,  38  L.R.A.(N.S.)  761, 
139  S.  W.  301,  holding  that  owner  of  mill  who  operates  in  connection  therewith, 
but  out  side  walls,  unguarded  refuse  carrier,  to  which  children  resort  to  play, 
will  be  liable  for  injury  to  child  caught  therein,  if  it  is  determined  machinery 
was  dangerous;  Anderson  v.  Ft.  Dodge,  D.  M.  &  S.  R.  Co.  150  Iowa,  469,  130 
N.  W.  391,  holding  that  recover}'  cannot  be  had  by  boy  13  years  old  for  injury 
caused  by  uninsulated  electric  wire  passing  above  roof  of  storage  building  for 
electric  cars,  where  only  way  to  reach  roof  was  by  climbing  cars;  Bottum  v 
Hawks,  84  Vt.  377,  35  L.R.A.(N.S.)  444,  79  Atl.  858,  Ann.  Cas.  1913A,  1025,  hold 
ing  that  one  maintaining  opening  to  underground  mill  race  located  near  public 
highway  and  school,  is  not  bound  to  protect  it  to  prevent  accident  to  children: 
Hart  v.  Mason  City  Brick  &  Tile  Co.  154  Iowa,  744,  38  L.R.A.  (N.S.)  1175,  135 
N.  W.  423,  holding  that  manufacturer  is  not  negligent  in  leaving  open  from  alley 
door  to  little  used  room  through  which  runs  uncovered  power  shaft  having  dan- 
gerous set  screw  in  it,  where  it  is  not  shown  that  he  permitted  children  to  play 
there;  lamurri  v.  Saginaw  City  Gas  Co.  148  Mich.  45,  111  N.  W.  8S*.  on  absence 
of  duty  of  property  owner  to  take  care  of  or  for  trespassing  children  arising 
from  mere  fact  they  may  meddle  with  property;  Mattson  v.  Minnesota  &  N.  W. 
R.  Co.  95  Minn.  485,  70  L.R.A.  508,  111  Am.  St.  Rep.  483,  104  N.  W.  443,  5  Ann. 
Cas.  498,  on  rules  as  to  protection  of  children  from  dangerous  instrumentali- 
ties on  premises  of  another. 

Cited  in  footnote  to  Clark  v.  Northern  P.  R.  Co.  59  L.R.A.  508,  which  denies 
liability  of  railroad  company  permitting  circus  on  its  vacant  land  adjoining 
switchyard  for  injury  to  person  crossing  yard  to  reach  circus. 

Cited  in  notes    (19  L.R.A.(N.S.)    1096,  1102,  1103,  1112,  1155)    on  attractive 
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nuisance;    (23  L.R.A.  (N.S.)    253)    on  intervening  act  of  child  as  breaking  causal 
connection  between  negligence  and  injury. 

Distinguished  in  Brown  v.  Rockwell  City  Canning  Co.  132  Iowa,  635,  110  N. 
VV.  12,  where  machinery  was  in  an  inclosed  building,  was  not  negligently  left 
unguarded  and  unfastened  and  was  not  operated  by  children  as  plaything; 
Dougherty  v.  Chicago,  M.  &.  St.  P.  R.  Co.  137  Iowa,  260,  14  L.R.A. (M.S.)  592, 
126  Am.  St.  Rep.  282,  114  X.  W.  902,  holding  railroad  company  not  liable  for 
injury  of  boy  caused  by  fall  from  hand  car  upon  which  he  had  been  invited  by 
section  foreman. 
—  Tnrntaules. 

Cited  in  York  v.  Pacific  &  N.  R.  Co.  8  Idaho,  588,  69  Pac.  1042,  on  duty  of 
railroad  company  to  keep  turn  table  fastened;  Chicago  &  E.  R.  Co.  v.  Fox,  38 
Ind.  App.  279,  70  X.  E.  81,  holding  care  required  of  railroad  company  as  to 
turntable  is  such  as  ordinarily  prudent  person,  would,  under  similar  circum- 
stances, use  to  prevent  injury  to  children;  Lewis  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  42  Ind.  App.  341,  84  X.  E.  23,  holding  complaint  for  injury  of  child  while 
playing  upon  unguarded  and  unfastened  turntable  states  cause  of  action;  Brown 
v.  Chesapeake  &  0.  R.  Co.  135  Ky.  812,  25  L.R.A.(X.S.)  722,  123  S.  W.  298, 
Holding  negligence  of  railroad  company  in -failing  to  make  its  turntable  secure, 
is  not  excused  by  fact  it  was  negligently  put  in  motion  by  third  person ;  Wheel- 
ing &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  243,  19  L.R.A.  (X.S.)  1143,  122  Am. 
St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,  on  application  of  turntable  doctrine. 

Cited  in  footnote  to  Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl,  59  L.R.A.  920, 
which  holds  railroad  company  liable  for  injury  to  child  on  turntable  not  guard- 
ed or  properly  fastened. 

Cited  in  note    (4  L.R.A.  (X.S.)    81,  82)    on  liability  of  railroad  for  injury  to 
children  playing  on  turntable. 
Negligence  of  child. 

Cited  in  Fishburn  v.  Burlington  &  X.  W.  R.  Co.  127  Iowa,  493,  103  N.  VV.  481, 
holding  where  child  raised  fallen  panel  of  snow  fence  which  afterward  fell  upon 
him  he  was  chargeable  only  with  such  care  as  might  be  expected  from  one  of 
his  age  and  experience. 
Who  la  trespasser  on  railroad  track. 

Cited  in  Booth  v.  Union  Terminal  R.  Co.  126  Iowa,  12,  101  X.  W.  147,  holding 
employee  of  packing  house  company  using  alley  between  company's  buildings 
through  which  railroad  tracks  ran  as  crossing  was  not  trespasser. 

57  L.  R.  A.  575,  FRAZIER  v.  JEAKIXS,  64  Kan.  615,  68  Pac.  24. 
Pnrchase  of  ward's  estate  l>>    u  11:1  nl  i:<  11. 

Cited  in  Kazebeer  v.  Xunemaker,  82  Xeb.  738,  118  X.  W.  646,  holding  purchase 
of  ward's  property  by  guardian  is  fraudulent  on  its  face;  Cooper  v.  Burns,  133 
Fed.  402.  holding  indirect  purchase  of  ward's  real  estate  by  guardian  is  void 
under  statute  as  to  all  sane  innocent  purchasers. 

Cited  in  note  (136  Am.  St.  Rep.  802,  804)  on  right  of  guardian  or  his  spouse 
to  purchase  at  judicial,  execution  or  other  compulsory  sale  of  ward's  property. 
—  Record  notice. 

Cited  in  Cooper  v.  Burns,  133  Fed.  403,  holding  mortgagee  was  not  innocent 
purchaser  where  mortgage  was  given  by  guardian  who  deeded  ward's  land  to 
party  who  immediately  deeded  it  back  to  guardian,  no  consideration  passing. 

Distinguished  in  Smith  v.  Fuller,  152  X.  C.  14,  67  S.  E.  48,  where  vitiating 
fact  did  not  necessarily  appear  on  face  of  deeds  in  deraigning  title. 
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Construction   of  \vord   "-void*'   in   statute  as  "voidable." 

Cited  in  Kinney  v.  Lundy,  11  Ariz.  82,  89  Pac.  496,  construing  word  "void" 
used  in  statute  relative  to  location  of  mining  claims  to  mean  "voidable." 

57  L.  R.  A.  583,  LAWRENCE  v.  NELSON,  113  Iowa,  277,  85  N.  W.  84. 
Attack  on  decree  of  divorce  or  adoption. 

Cited  in  Leathers  v.  Stewart,  108  Me.  300,  79  Atl.  ]6,  Ann.  Cas.  191 3B,  366, 
holding  that  decree  of  divorce  made  upon  false  statement  as  to  defendant's 
residence  may  be  vacated  on  petition  defrauded  party  even  though  libellant  may 
have  contracted  new  marriage;  Lieber  v.  Lieber,  239  Mo.  65,  143  S.  W.  458, 
(dissenting  opinion),  on  invalidity  of  decree  of  divorce  where  court  did  not  gain 
jurisdiction. 
After  death  of  parties. 

Cited  in  Wood  v.  Wood,  136  Iowa,  131,  12  L.R.A.  (N.S.)  893,  125  Am.  St.  Rep. 
223,  113  N.  W.  492,  holding  decree  in  divorce  proceeding  may  be  assailed  on 
ground  of  fraud  after  death  of  both  parties  thereto,  where  rights  of  heirs  or 
survivors  are  afl'ected;  also  citing  annotation  on  this  point;  Phillips  v.  Chase,  203 
Mass.  567,  30  L.R.A. (N.S.)  166,  89  N.  E.  1049,  17  Ann  Cas.  544,  holding  decree 
of  adoption  may  be  revoked  to  pre'vent  fraud  even  after  death  of  one  or  both 
parties  thereto. 

Cited  in  notes   (1  L.R.A. (N.S.)   552,  553;   125  Am.  St.  Rep.  238)   on  attack  on 
decree  of  divorce  after  death  of  one  of  parties. 
Boiia  fides  of  residence  of  party  to  snit  for  divorce. 

Cited  in  Reeves  v.  Reeves,  24  S.  D.  440,  25  L.R.A.  (N.S.)  577,  123  N.  W.  869, 
holding  court  will  not  vacate  decree  of  divorce  on  ground  it  was  fraudulent  in  that 
plaintiff  did  not  reside  in  state  animo  manendi. 

57  L.  R.  A.  606,  PROTESTANT  EPISCOPAL  CHURCH  v.  PRIOLEAU,  63  S. 

C.  70,  40  S.  E.  1026. 
Exemption  of  parsonage   from  taxation. 

Cited  in  note  (39  L.R.A.  (N.S. )  440)   on  exemption  of  parsonage  from  taxation. 

57  L.  R.  A.  607,  SIMMONS  v.  WESTERN  U.  TELEG.  CO.  63  S.  C.  425,  41  S.  E. 

521. 
Recovery  of  damages  for  mental  anguish. 

Cited  in  Fass  v.  Western  U.  Teleg.  Co.  82  S.  C.  464,  64  S.  E.  235,  holding 
telegraph  company  was  put  on  notice  wife  would  suffer  mental  anguish  by  delay 
of  message  from  husband  to  her  concerning  his  illness. 

Cited  in  footnotes  to  Robinson  v.  Western  Union  Teleg.  Co.  57  L.R.A.  611, 
which  denies  liability  of  telegraph  company  for  mental  anguish  due  to  breach 
of  contract  to  transmit  money  promptly;  Western  U.  Teleg.  Co.  v.  Crocker,  59 
L.R.A.  398,  which  holds  grandmother  entitled  to  recover  for  mental  anguish 
from  failure  to  promptly  deliver  telegram  announcing  serious  illness  of  grand- 
child. 
—  Statutes  imposing  such  liability. 

Cited  in  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  504,  67  L.R.A.  992,  103  Am. 
St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349;  Meadows  v.  Western  U.  Teleg.  Co.  132 
N.  C.  44,  43  S.  E.  512,— on  constitutionality  of  statute  making  telegraph  com- 
panies liable  in  damages  for  mental  anguish,  in  absence  of  bodily  injury,  for 
negligence  in  handling  messages. 
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Cited  in  note  (30  L.R.A.  (X.S.)  1133)  on  special  statutes  authorizing  ac- 
tions by  addressees  of  delayed  telegrams. 

Distinguished  in  Capers  v.   Western  U.  Teleg.  Co.  71    S.  C.  34,  50  S.  E.  537, 
holding  statute  making  telegraph  companies  liable  in  damages  for  mental   suf- 
fering due   to  negligence   in   handling  telegram   does   not   include  such    suffering 
for  business  disappointments. 
Unequal  and  discriminating  legislation. 

Cited  in  Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  S.  E.  377,  sustain- 
ing ordinance  imposing  license  on  persons  selling  oil  not  applicable  to  merchants 
selling  oil  upon  which  license  has  been  paid;  Covvart  v.  Greenville,  67  S.  C.  43, 
45  S.  E.  122,  holding  municipality  may  place  lenders  of  money  on  personal  prop- 
erty in  class  by  themselves  for  purposes  of  license  tax;  State  v.  Elmore,  68  S. 
C.  146,  46  S.  E.  939,  holding  statute  whereby  rent  is  secured  by  lien  on  crops  and 
supplies  furnished  tenant  by  landlord  is  constitutional;  Johnson  v.  Spartan  Mills, 
68  S.  C.  355,  47  S.  E.  695,  1  Ann.  Cas.  409,  upholding  legislation  as  to  medium 
of  payment  of  wages  and  redemption  thereof  though  not  applying  to  agricultur- 
al contracts  or  advances  for  agricultural  purposes;  Seegers  Bros.  v.  Seaboard 
Air  Line  R.  Co.  73  S.  C.  81,  121  Am.  St.  Rep.  921,  52  S.  E.  797,  holding  statute 
requiring  common  carriers  to  adjust  claims  for  lost  or  damaged  freight  within 
specified  time  is  not  unconstitutional;  Brown  v.  Tharpe,  74  S.  C.  209,  54  S.  E. 
363,  sustaining  statute  exempting  designated  territory  from  operation  of  general 
stock  law  for  specified  time;  Ware  Shoals  Mfg.  Co.  v.  Jones,  78  S.  C.  220,  58 
S.  E.  811,  sustaining  license  tax  on  corporations  where  similar  tax  was  not  re- 
quired of  individuals  in  same  business;  Sanford  v.  Seaboard  Air  Line  R.  Co. 
79  S.  C.  522,  61  S.  E.  74,  upholding  statute  imposing  penalty  upon  carriers  of 
five  dollars  for  each  day's  delay  in  shipment  and  requiring  them  to  pay  for 
injuries  thereto  while  in  their  possession;  McCutchen  v.  Atlantic  Coast  Line  R. 
Co.  81  S.  C.  74,  61  S.  E.  1108,  sustaining  act  imposing  penalty  upon  railroads 
of  live  dollars  a  day  for  each  day's  delay  in  shipment  after  prompt  shipment 
request. 

57  L.  R.  A.  611,  ROBINSON  v.  WESTERN  U.  TELEG.  CO  24  Ky.  L.  Rep.  452, 

68  S.  W.  656. 
friability  of  transportation  company  for  delay. 

Cited  in  Illinois  C.  R.  Co.  v.  Head,  119  Ky.  813,  84  S.  W.  751,  holding  that 
where  railroad  company  merely  contracts  to  furnish  transportation,  without 
notice  of  what  trip  is  for,  measure  of  damages  for  delay  in  compensation  for 
loss  of  time  and  extra  expense;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Raine,  130 
Ky.  467,  19  L.R.A.  (N.S.)  756,  132  Am.  St.  Rep.  400,  113  S.  W.  495,  holding  that 
railroad  is  not  liable  for  injury  to  lady  passenger  ttirough  her  going  into  cold 
room  of  hotel  and  sitting  up  all  night  or  for  vexation  or  personal  inconvenience, 
because  of  its  negligence  in  causing  her  to  miss  train  on  connecting  road. 
—  Telegraph  companies. 

Cited  in  Maley  v.  Western  U.  Teleg.  Co.  151  Iowa,  233,  49  L.R.A.(N.S.)  336, 
130  N.  W.  3086,  holding  that  recovery  might  be  had  for  delay  in  delivering  of 
message  which  caused  husband,  whose  wife  was  seriously  ill  to  arrive  home  24 
hours  later  than  he  might  otherwise  have  done;  Leland  v.  Western  U.  Teleg. 
Co.  159  Ala.  249,  49  So.  252,  holding  that  delay  of  operator  in  sending  telegram 
cannot  be  made  basis  for  exemplary  damages,  where  there  is  no  evidence  that  had 
message  been  promptly  sent  and  answer  received,  plaintiff  would  have  received 
different  information  from  that  he  already  had;  Cumberland  Teleph.  &  Teleg. 
Co.  v.  Hendon,  114  Ky.  504,  60  L.R.A.  850,  102  Am.  St.  Rep.  290,  71  S.  W.  435, 
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holding  that  telephone  company  is  liable  for  amount  paid  for  service  only  because 
of  wrongful  discontinuance  of  service,  in  absence  of  proof  of  specific  loss. 

Cited  in  footnote  to  Simmons  v.  Western  Union  Teleg.  Co.  57  L.R.A.  607,  which 
sustains  statute  rendering  telegraph  companies  liable  for  delay  in  delivering 
messages. 

Cited  in  note    (2  L.R.A.  (N.S.)    1073)    on  damages   for   breach   of  duty  as  to 
telegram  asking  for,  or  transmitting  funds. 
Mental  anguish. 

Cited  in  Lee  v.  Western  U.  Teleg.  Co.  130  Ky.  204,  113  S.  W.  55,  holding  that 
damages  for  mental  anguish  for  failure  to  deliver  message  announcing  death  of 
relative  cannot  be  recovered,  unless  relationship  is  that  of  parent  and  child, 
husband  and  wife,  sister  and  brother,  or  grandparent  and  grandchild;  Randall 
v.  Western  U.  Teleg.  Co.  139  Ky.  376,  15  L.R.A. (N.S.)  280,  107  S.  W.  235,  holding 
that  damages  cannot  be  recovered  for  mental  anguish  for  nondelivery  of  telegram 
in  time  to  enable  sendee  to  attend  funeral  of  one  to  whom  he  was  about  to  be 
married,  but  to  whom  he  was  not  related. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  58  L.R.A.  398,  which 
sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram 
announcing  serious  illness  of  grandchild;  Cowan  v.  Western  U.  Teleg.  Co.  64 
L.R.A.  546,  which  holds  that  mental  suffering  will  not  sustain  an  action  for 
breach  of  a  contract  promptly  to  transmit  telegram;  Barnes  v.  Western  U.  Teleg. 
Co.  65  L.R.A.  667,  which  sustains  right  to  damages  for  mental  anguish  from 
failure  to  deliver  telegram,  though  unaccompanied  by  physical  suffering;  Green 
v.  Western  U.  Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability  of  telegraph 
company  for  mental  anguish  of  16  year  old  girl  in  being  compelled  to  drive 
two  miles  in  strange  city  after  midnight  with  a  strange  driver  due  to  its  fail- 
ure to  deliver  telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which 
denies  right  to  damages  for  mere  disappointment  and  regret  from  failure  of  tele- 
graph company  promptly  to  deliver  a  death  message;  Western  U.  Teleg.  Co.  v. 
Reid,  70  L.R.A.  289,  which  denies  father's  right  to  recover  for  mental  anguish 
in  witnessing  suffering  of  child  because  of  telegraph  company's  failure  promptly 
to  deliver  telegram  summoning  physician. 

57  L.  R.  A.  614,  COM.  v.  WESTERN  U.  TELEG.  CO.  112  Ky.  355,  99  Am.  St. 

Rep.  299,  67  S.  W.  59. 
Telegraph  or  telephone  messages  In  aid  of  Rambling:. 

Distinguished  in  Louisville  v.  Wehmhoff,  116  Ky.  839,  76  S.  W.  876,  holding 
ordinance    prohibiting   telegraph    or   telephone   companies    from    delivering   mes- 
sages concerning  horse  races  to  pool  rooms  is  not  unauthorized  interference  with 
legitimate  business  of  carriers. 
Liability  of  telegraph  companies. 

Cited  in  Grisham  v.  Western  U.  Teleg.  Co.  238  Mo.  491,  37  L.R.A.  864, 
142  S.  W.  271,  Ann.  Cas.  1913A,  535,  holding  that  under  statute  telegraph  com- 
pany is  not  guilty  of  libel  in  sending  message  stating  that  "board  here  sold  out" 
without  any  charge  that  operator  knew  meaning  intended. 

Cited  in  note  (117  Am.  St.  Rep.  300)  on  liability  of  telegraph  company  trans- 
miting  immoral  message. 

57  L.  R.  A.  616,  RICHMOND  v.  SOUTHERN  P.  CO.  41  Or.  54,  93  Am.  St.  Rep. 

694,  67  Pac.  947. 
Validity  of  agreement  exempting  carrier  from  liability. 

Cited  in  Santa  Fe,  P.  &  P.  R.  Co.  v.  Grant  Bros.  Constr.  Co.  13  Ariz.  195,  108 
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Pac.  4G7,  holding  that  common  carrier  cannot  divest  itself  of  its  charter  as 
such  by  special  agreement  where  goods  carried  and  means  of  conveyance  are 
same  as  generally  carried  and  used. 

Cited  in  footnote  to  Crary  v.  Lehigh  Valley  R.  Co.  59  L.R.A.  815,  which  re- 
quires proof  of  negligence  causing  injury  to  passenger  using  excursion  ticket  by 
which  passenger  assumes  risk  of  accident. 

Cited  in  note  (4  L.R.A.  (N.S.)  1082)  on  right  of  passenger  carrier  to  stipu- 
late against  liability  in  consideration  of  reduced  fare. 

57  L.  R.  A.  619,  BOYD  v.  PORTLAND  GENERAL  ELECTRIC  CO.  40  Or.  126, 
66  Pac.  570. 

Res   ii>sn    loii  ii  i  I  ii  r. 

Cited  in  Boyd  v.  Portland  General  Electric  Co.  41  Or.  345.  68  Pac.  810.  holding 
instruction  permitting  application  of  doctrine  of  res  ipsa  loquitur,  where  alle- 
gations are  restrictive,  does  not  set  matter  at  large  and  permit  verdict  on  any 
ground  of  negligence  jury  surmises;  Duntley  v.  Inman,  P.  &  Co.  42  Or.  340,  59 
L.R.A.  787,  70  Pac.  529,  holding  death  of  servant  from  unexplained  breaking  of 
pulley,  is  not  of  itself  evidence  of  want  of  care  on  master's  part;  Whitten  v. 
Nevada  Power,  Light  &  Water  Co.  132  Fed.  786,  as  to  when  presumption  of 
negligence  arises  from  occurrence  of  accident. 

Distinguished  in  Goss  v.  Northern  P.  R.  Co.  48  Or.  442,  87  Pac.  149,  holding 
it  doubtful  whether  negligence  may  be  presumed  from  fact  that  door  of  railroad 
car  suddenly  closed  while  train  was  in  motion,  crushing  passenger's  finger. 
Electric  wires. 

Cited  in  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  Ill  La.  526, 
64  L.R.A.  104,  100  Am.  St.  Rep.  505,  35  So.  731,  on  res  ipsa  loquitur  as  in- 
voked by  falling  of  charged  electric  wire;  Walter  v.  Baltimore  Electric  Co.  109 
Md.  526,  22  L.R.A.  (N.S.)  1182,  71  Atl.  953,  holding  injury  of  person  in  street 
by  contact  with  hanging  or  fallen  electric  wire,  if  unexplained  is  sufficient  prima 
facie  evidence  of  negligence  to  take  case  to  jury;  Carroll  v.  Grande  Ronde  Elec- 
tric Co.  47  Or.  434,  6  L.R.A. (N.S.)  295,  84  Pac.  389,  holding  permitting  wire 
highly  charged  with  electricity  to  remain  fastened  to  fence  beside  highway  for 
about  twenty  hours,  so  that  it  is  dangerous  to  life,  is  prima  facie  negligence; 
Citizens  Teleph.  Co.  v.  Thomas,  45  Tex.  Civ.  App.  23,  99  S.  W.  879,  holding  evi- 
dence sufficient  to  make  prima  facie  case  of  actionable  negligence  of  telephone 
company  where  death  of  person  was  caused  by  contact  with  its  wire  which 
broke  and  fell  across  wire  of  another  corporation. 

Cited  in  footnote  to  Newark  Electric  L.  &  P.  Co.  v.  Ruddy,  57  L.R.A.  624, 
which  holds  presumption  of  negligence  raised  by  proof  that  electric  light  wire 
was  trailing  broken  on  the  sidewalk. 

Cited  in  notes  (22  L.R.A.(N.S.)  1179) -on  applicability  of  res  ipsa  loquitur 
to  injury  on  highway  due  to  disordered  electrical  appliances;  (100  Am.  St. 
Rep.  525)  on  presumption  of  negligence  from  injury  from  electric  wire. 

Distinguished  in  Aument  v.  Pennsylvania  Teleph.  Co.  28  Pa.  Super.  Ct.  613, 
23  Lane.  L.  Rev.  27,  holding  as  between  telephone  company  and  one  with  whom 
it  had  no  contract  relation  no  prima  facie  presumption  of  negligence  arises  from 
proof  wire  broke  in  severe  sleet  storm. 
Pleading;  and  proof  of  negligence. 

Cited  in  Younie  v.  Blackfoot  Light  &  Water  Co.  15  Idaho,  63,  96  Pac.  193, 
holding  evidence  of  light  company's  failure  to  have  agent  at  substation  to  re- 
ceive notice  of  trouble  with  wires  admissible  under  complaint  alleging  negli- 
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gence  in  constructing,  operating  and  maintaining  plant;  Shawnee  Light  &  P. 
Co.  v.  Sears,  21  Okla.  17,  95  Pac.  449,  holding  in  action  for  injury  by  coming  in 
contact  with  electric  apparatus  failure  to  prove  specific  details  alleged  but  not 
essential  to  right  of  recovery  would  not  defeat  recovery;  Chaperon  v.  Portland 
Electric  Co.  41  Or.  42,  67  Pac.  928,  holding  it  is  sufficient  in  declaration  upon 
negligence  to  specify  particular  act  commission  or  omission  of  which  caused 
injury  joining  averment  that  it  was  negligently  done. 

Cited  in  footnote  to  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  64 
L.R.A.  101,  which  holds  that  electrical  company  has  burden  of  showing  freedom 
from  contributory  negligence  where  wire   is  detached   from  poles   and   lying   in 
streets  of  town. 
Overcoming  presumption  of  negligence. 

Cited  in  Chicago  City  R.  Co.  v.  McClain,  211  111.  593,  71  X.  E.  1103,  hold- 
ing questions  of  negligence  and  weight  of  evidence  were  for  jury  where,  in  action 
for  injury  in  collision  of  street  car  with  wagon,  plaintiff's  evidence  was  denied 
by  defendant;  Norfolk  R.  &  Light  Co.  v.  Spratley,  103  Va.  383,  49  S.  E.  502, 
holding  presumption  of  negligence  arising  from  injury  of  passer-by  in  public 
street  from  broken  electric  wire  is  not  overcome  by  testimony  of  lineman  as  to 
inspection  of  wire. 
Liability  of  electric  company  for  injuries  from  vrires  in  highway. 

Cited  in  Indianapolis  Light  &  Heat  Co.  v.  Dolby,  47  Ind.  App.  410,  92  N.  E. 
739,  holding  that  persons  conveying  electricity  along  public  highways  are  re- 
quired to  use  care  commensurate  with  danger  connected  therewith. 

Cited  in  footnote  to  Boyd  v.  Portland  General  Electric  Co.  57  L.R.A. '619, 
which  holds  electric  light  company  liable  for  injury  by  wire  broken  during 
storm. 

Cited   in   notes    (22   L.R.A.  (N.S.)    1174)    on   injuries   from   electric   wires    in 
highway;     (100    Am.    St.    Rep.    524)    on    duties    and    liabilities    of   electric   cor- 
porations as  to  repair  of  defects  in  wires;    (1  B.  R.  C.  808)    on  duty  to  protect 
traveler  from  electricity  from  wires  on  highway. 
Proximate  and  remote   cause. 

Cited  in  Central  U.  Teleph.  Co.  v.  Sokola,  34  Ind.  App.  436.  73  N.  E.  143, 
holding  defective  condition  of  wires  was  not  remote  cause  of  injury,  though 
storm  was  concurrent  cause  thereof. 

57  L.  R.  A.  624,  NEWARK  ELECTRIC  LIGHT  &  P.  CO.  v.  RUDDY,  62  N.  J.  L. 

505,  41  Atl.  712,  63  N.  J.  L.  357,  46  Atl.  1100. 
Res  ipaa  loquitur. 

Cited  in  P.  Ballantine  &  Sons  v.  Public  Service  Corp.  76  X.  J.  L.  361,  70  Atl. 
167,  holding  evidence  as  to  manner  of  constructing,  maintaining  and  inspecting 
gas  works  whence  gas  polluted  wells  on  adjoining  land  sufficient  to  warrant  in- 
ference of  negligence;  Bien  v.  Unger,  64  N.  J.  L.  600,  46  Atl.  593,  distinguishing 
between  doctrine  of  res  ipsa  loquitur  and  practice  motion  that  ruling  as  to 
nonsuit  be  reserved  until  close  of  defendant's  testimony. 

Cited   in  note    (113  Am.  St.   Rep.   1012)    on   presumption   of  negligence  from 
happening  of  accident  causing  personal  injuries. 
—  Electric  appliances. 

Cited  in  Southwestern  Teleg.  &  Teleph.  Co.  v.  Bruce,  89  Ark.  588,  117  S.  W. 
564,  holding  maxim,  res  ipsa  loquitur  applies  to  electric  companies  in  control  and 
management  of  their  lines  and  apparatus;  Walter  v.  Baltimore  Electric  Co.  109 
Md.  525,  22  L.R.A.(N.S.>  1781,  701  Atl.  953,  holding  injury  of  person  on  street 
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by  contact  with  hanging  or  fallen  electric  wire  if  unexplained,  is  sufficient  prima 
facie  evidence  of  negligence,  to  take  case  to  jury;  Guinn  v.  Delaware  &  A.  Teleph. 
Co.  72  N.  J.  L.  279,  3  L.R.A. (N.S.)  992,  111  Am.  St.  Rep.  6G8,  62  Atl.  412T 
holding  in  absence  of  explanation  of  cause  of  breaking  of  wire  only  inference  open 
is  that  of  negligence  especially  where  wire  is  of  less  than  usual  tensile  strength;. 
Shawnee  Light  &  P.  Co.  v.  Sears,  21  Okla.  24,  95  Pac.  449,  holding  electric  light 
company  liable  from  showing  of  circumstances  of  injury  of  person  by  coming 
in  contact  with  electrical  apparatus  while  proceeding  along  public  highway; 
Chaperon  v.  Portland  Electric  Co.  41  Or.  46,  67  Pac.  928,  holding  evidence 
electric  wire  was  broken  and  suspended  and  injury  to  horse  coming  in  contact 
therewith  ensued  raises  presumption  of  negligence;  Boyd  v.  Portland  General 
Electric  Co.  41  Or.  343,  68  Pac.  810,  holding  doctrine  of  res  ipsa  loquitur  ap- 
plies in  action  for  injury  caused  by  contact  with  broken  live  wire,  though 
specific  acts  of  negligence  are  alleged;  Citizens'  Teleph.  Co.  v.  Thomas,  45  Tex. 
Civ.  App.  23,  99  S.  W.  879,  holding  prima  facie  ease  of  negligence  of  telephone 
company  was  made  by  evidence  as  to  killing  of  person  through  coming  in  con- 
tact with  telephone  wire  which  broke  and  fell  across  wire  of  another  corpora- 
tion; Ryan  v.  Oshkosh  Gaslight  Co.  138  Wis.  472,  120  N.  W.  264,  holding  show- 
ing of  negligence  and  proximate  cause  sufficient  to  sustain  verdict  against 
light  company  an  action  for  killing  of  person  through  contact  with  live  guy 
wire;  Kelly  v.  Bergen  County  Gas  Co.  74  N.  J.  L.  606,  67  Atl.  21,  holding  light, 
company  maintaining  wires  on  poles  with  those  of  telephone  company  owes, 
duty  of  not  endangering  safety  of  linemen  of  latter. 

Cited  in  footnote  to  Hebert  v.  Lake  Charles  lee,  Light  &  Waterworks  Co.  64 
L.R.A.  101,  which  holds  that  electrical  company  has  burden  of  showing  freedom 
from  contributory  negligence  where  wire  is  detached  from  poles  and  lying  in 
streets  of  town. 

Cited  in  notes  (22  L.R.A. (N.S.)  1179)  on  applicability  of  res  ipsa  loquitur  to 
injury  on  highway  due  to  disordered  electrical  appliances;  (100  Am.  St.  Rep. 
524)  on  presumption  of  negligence  from  injury  from  electric  wires. 

Distinguished  in  Aument  v.  Pennsylvania  Teleph.  Co.  23  Lane.  L.  Rev.  27, 
28  Pa.  Super.  Ct.  613,  holding  as  between  telephone  company  and  one  with 
whom  it  has  no  contract  relation  no  prima  facie  presumption  of  negligence  arises 
from  proof  wire  broke  in  severe  sleet  storm. 

57  L.  R.  A.  627,  BELLES  v.  KELLNER,  67  N.  J,  L,  255,  91  Am.  St.  Rep.  429, 

51  Atl.  700. 
Negligence  in  leaving-  horse  In  street. 

Cited  in  Caughlin  v.  Campbell-Sell  Baking  Co.  39  Colo.  154,  8  L.R.A. (N.S.) 
1003,  121  Am.  St.  Rep.  158,  89  Pac.  53,  holding  it  is  not  negligence  per  se  to 
leave  team  standing  in  street  restrained  by  weight;  Collins  v.  West  Jersey  Exp. 
Co.  72  N.  J.  L.  232,  5  L.R.A.(N.S.)  374,  62  Atl.  675,  holding  man  in  charge  of 
team  allowing  horse  to  be  unhitched  while  he  is  engaged  in  loading  wagon  from 
box  beside  it  on  curb  is  not  necessarily  negligent;  Brower  v.  Public  Service  Corp. 
74  N.  J.  L.  195,  64  Atl.  1052,  holding  street  railway  company  is  not  necessarily 
negligent  in  running  car  past  unguarded  horses. 

Cited  in  note  (10  L.R.A. (N.S.)  849)  on  negligence  in  leaving  horse  unhitched 
in  highway. 

Distinguished  in  Koonz  v.  New  York  Mail  Co.  72  N.  J.  L.  535,  63  Atl.  341, 
5  Ann.  Gas.  874,  where  driver  removed  bit  and  bridle  of  horse  to  put  feed 
bag  over  his  head  where  startling  sights  and  noises  were  likely  to  occur  at  any 
time. 
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57  L.  R.  A.  629,  WORCESTER  &  SUBURBAN  STREET  R.  CO.  v.  TRAVELERS' 

INS.  CO.  180  Mass.  263,  91  Am.  St.  Rep.  275,  62  N.  E.  364. 
Construction  of  insurance   policy. 

Cited  in  Henderson  Light  &  P.  Co.  v.  Maryland  Casualty  Co.  Io3  N.  C.  284, 
30  L.R.A.(N.S.)  1110,  69  S.  E.  234,  holding  that  one  who  undertakes  to  indem- 
nify manufacturer  against  loss  from  liability  for  injuries  accidentally  suffered  by 
person  not  employed  by  assured  while  about  work  of  insured,  is  not  liable  for 
sum  paid  in  settlement  of  suit  by  boy  trespasser;  Cornell  v.  Travelers'  Ins.  Co. 
175  N.  Y.  247,  67  N.  E.  578,  construing  policy  of  accident  insurance  in  favor  of 
employer  as  not  indemnifying  against  costs  of  suits  against  insured  founded  on 
false  claims. 
Action  for  wrongful  death. 

Cited  in  Hudson  v.  Lynn  &  B.  R.  Co.  185  Mass.  517,  71  X.  E.  66,  holding  stat- 
utes give  civil  remedy  for  wrongful  death  in  addition  to  remedy  by  indict- 
ment; Smith  v.  Thompson-Houston  Electric  Co.  188  Mass.  376,  74  N.  E.  664, 
holding  under  statute  widow  of  servant  whose  death  was  caused  by  master's 
negligence,  death  ensuing  after  conscious  suffering,  cannot  maintain  action  against 
master;  Sherlag  v.  Kelley,  200  Mass.  234,  19  L.R.A.(N.S.)  636,  128  Am.  St. 
Hep.  414,  86  N.  E.  293,  holding  husband  cannot  recover  from  physician  dam- 
ages for  death  of  wife  due  to  physician's  failure  to  carry  out  his  contract  to 
care  for  her. 

57  L.  R.  A.  632,  SCHELLENBERG  v.  DETROIT  HEATING  &  LIGHTING  CO. 

130  Mich.  439,  97  Am.  St.  Rep.  489,  90  N.  W.  47. 
What  are  fixtures. 

Cited  in  footnotes  to  Peaks  v.  Hutchinson,  59  L.R.A.  279,  which  holds  build- 
ing on  stone  posts,  erected  under  parol  agreement  that  it  shall  remain  builder's 
does  not  pass  to  bone  fide  purchaser  of  land;  Beeler  v.  C.  C.  Mercantile  Co.  60 
L.R.A.  283,  which  holds  hotel  building  affixed  to  and  conveyed  with  land  cannot 
afterward  become  chattel  by  mere  agreement  of  parties;  Gartlan  v.  Hickman,  67 
L.  R.  A.  694,  which  holds  that  machinery  placed  on  property  for  prosecution 
of  work  under  oil  and  gas  lease  giving  lessees  privilege  of  removing  all  ma- 
chinery and  fixtures  placed  on  premises  do  not  become  part  of  the  freehold. 

57  L.  R.  A.  634,  NORTHERN  P.  R.  CO.  v.  OWENS,  86  Minn.  188,  91  Am.  St. 

Rep.  336,  90  N.  W.  371. 
Liability    for   loss   of   public    funds    by    failure    of    bank. 

Cited  in  footnote  to  Dreyer  v.  People,  58  L.R.A.  869,  which  holds  loss  of  pub- 
lic funds  from  failure  of  bank  ceasing  business,  to  carry  out  agreement  to  pay 
all  officer's  checks  to  unlimited  amount,  no  defense  to  indictment  for  failure  to 
pay  over. 

Cited  in  notes  (36  L.R.A. (N.S.)  286,  293)  on  public  officer's  liability  for  loss 
of  funds  by  failure  of  bank;  (91  Am.  St.  Rep.  520,  523)  on  liability  of  sureties 
on  official  bonds  for  loss  by  failure  of  depositary. 

57  L.  R.  A.  639,  BENEDICT  v.  MINNEAPOLIS  &  ST.  L.  R.  CO.  86  Minn.  224, 
91  Am.  St.  Rep.  345,  90  N.  W.  360. 

Followed   without   discussion   in   Durgin   v.   Minneapolis   &   St.   L.    R.   Co.   86 
Minn.  224,  90  N.  W.  1133. 
Negligence   of   passenger   in   riding   in   unsafe   place   or    position. 

Cited  in  Lane  v.  Choctaw,  0.  &  G.  R.  Co.  19  Okla.  337,  91   Pac.  883,  holding 
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it  is  not  negligence  per  se  for  passenger  to  ride  in  baggage  car  when  train  is 
crowded  or  he  can  observe  no  vacant  seats;  Simpson  v.  Toronto  &  Y.  R.  R.  Co. 
16  Ont.  L.  Rep.  38,  on  absence  of  right  to  recover  for  injury  received  when  por- 
tion of  one's  person  has  been  extended  beyond  side  of  car;  Huber  v.  Cedar 
Rapids  &  M.  C.  R.  Co.  124  Iowa,  559,  100  X.  W.  478,  holding  that  passenger 
on  street  car  injured  through  contact  with  obstruction  while  leaning  out  over 
railing  of  platform  cannot  recover  therefor;  Union  P.  R.  Co.  v.  Roeser,  69  Neb. 
68,  95  N.  W.  68,  holding  that  passenger  injured  through  contact  with  an  ob- 
struction while  extending  part  of  his  body  out  of  window  of  moving  train  can- 
not recover  therefor. 

Cited  in  footnotes  to  Rahmel  v.  Lehndorff,  65  L.R.A.  84,  which  holds  steam- 
ship company  liable  for  drowning  of  passenger  by  swamping  of  overloaded  boat; 
Jackson  v.  Natchez  &  W.  R.  Co.  70  L.R.A.  294,  which  holds  excursionists  not 
negligent  in  riding  home  on  platform  of  train  taking  them  out  if  no  safer  posi- 
tion can  be  obtained  because  of  crowd ;  Morgan  v.  Lake  Shore  &  M.  S.  R.  Co.  70 
L.R.A.  609,  which  holds  it  not  negliegnce  per  se  for  passenger  on  crowded  train 
to  seek  relief  on  platform  on  becoming  sick  from  lack  of  proper  ventilation  and 
tobacco  smoke. 

57  L.  R.  A.  643,  BOWEN  v.  LANSING,  129  Mich.  117,  95  Am.   St.  Rep.  427, 

88  N.  W.  384. 
Rig-hta    of   parties    under    contract    for    sale    of   land. 

Cited  in  Crowley  v.  McCambridge,  154  111.  App.  142,  holding  that  moneys  due 
upon  contracts  for  sale  of  land  made  by  deceased  party  are  to  be  considered 
part  of  his  personal  estate;  Ostrander  v.  Davis,  111  C.  C.  A.  636,  191  Fed. 
159,  holding  that  obligation  of  purchaser  of  land  under  land  contract  to  pay 
purchase  price  passes  under  will  of  vendor  as  part  of  his  personal  estate; 
Cropper  v.  Brown,  76  N.  J.  Eq.  420,  139  Am.  St.  Rep.  770,  74  Atl.  987,  holding 
that  purchaser  at  judicial  sale  is  not  vested  with  legal  title  unt.il  delivery  of 
deed,  in  meantime  property  is  held  in  trust  for  him;  McGregor  v.  Putney,  75 
N.  H.  114,  71  Atl.  226,  Ann.  Cas.  1912A,  193,  to  the  point  that  contract  to 
convey  farm  upon  payment  of  agreed  price  gives  purchaser  equitable  interest  in 
land  and  vendor  holds  legal  titlye  charged  with  equitable  interest;  Strang  v. 
Hall,  131  Iowa,  597,  106  N.  H.  631,  holding  legal  title  retained  by  vendor  is  in 
equity  considered  mere  chattel  interest  passing  to  his  executors  or  administrat- 
ors; Simons  v.  Rood,  129  Mich.  347,  88  N.  W.  879,  holding  vendor  is  in  effect 
mortgagee  and  vendee  mortgagor  and  latter  cannot  acquire  tax  title  adverse  to 
former;  Marquette  v.  Michigan  Iron  &  Land  Co.  132  Mich.  332,  92  N.  W.  934, 
holding  interest  of  vendor  is  taxable  as  credit  secured  by  mortgage;  Wood  v. 
Schoolcraft,  145  Mich.  655,  108  N.  W.  1075,  holding  vendor  holds  legal  title  in 
trust  for  vendee;  Starkweather  v.  Chatfield,  149  Mich.  444,  112. N.  W.  3071, 
holding  estate  of  vendee  in  land  contract,  in  possession,  is  an  estate  of  inherit- 
ance; Ferres  v.  Poucher,  152  Mich.  254,  115  N.  W.  1054,  holding  vendor  parts 
with  his  equitable  title  retaining  interest  which  is  personalty  being  debt  secured 
by  contract;  Comfort  v.  Robinson,  155  Mich.  150,  118  N.  W.  943,  holding  interest 
of  wife  who  is  vendee  with  her  husband  is  not  interest  in  personalty  and  upon 
his  death  entire  interest  passes  to  her  by  right  of  survivorship. 

Annotation  cited  in  Sheehy  v.  Scott,  128  Iowa,  556,  4  L.R.A.  (N.S.)  376,  104 
N.  W.  1139,  on  interests  of  vendee  and  vendor  in  land  when  contract  has  effected 
sale  thereof. 

Cited  in  notes  (16  L.R.A. (X.S.)  859)  on  purchase  of  realty  at  judicial  sale  as 
working  equitable  conversion  of  equivalent  part  of  purchaser's  personalty;  (28 
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L.R.A.  (N.S.)    523)    on   rights   of   third  persons   intervening  between   taking   and 
exercise  of  option  to  purchase  realty. 
Descent  of  title  to  personalty. 

Cited  in  note  (112  Am.  St.  Rep.  727)   on  descent  of  title  to  personal  property. 

57  L.  R.  A.  654,  RE  CARTER,  166  Mo.  604,  66  S.  W.  540. 
Self-incriminating    testimony. 

Cited  in  Ex  parte  Gauss,  223  Mo.  283,  135  Am.  St.  Rep.  517,  122  S.  W.  741, 
holding  witness  cannot  be  compelled  to  answer  questions  as  to  betting  where  he 
testifies  he  cannot  answer  them  without  incriminating  himself  and  it  is  not  en- 
tirely plain  answers  may  not  lead  to  prosecution. 
Effect    of    statutory    exemption    from    prosecution. 

Cited  in  People  ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  261,  68  N.  E.  353,  15 
Am.  Crim.  Rep.  97,  Affirming  81  App.  Div.  60,  80  N.  Y.  Supp.  816,  holding 
statutory  provision  that  person  will  not  be  excused  from  testifying  on  ground 
testimony  would  tend  to  convict  him  of  crime,  but  that  such  evidence  may  not 
be  used  against  him  is  not  coextensive  with  constitutional  provision;  Re  Beer, 
17  N.  D.  190,  115  N.  W.  672,  17  Ann.  Cas.  126,  to  same  effect;  Ex  parte  An- 
drews, 51  Tex.  Crim.  Rep.  88,  100  S.  W.  376  (dissenting  opinion),  on  neces- 
sity of  statutory  exemption  from  prosecution  being  absolute. 

Cited  in  notes   (1  L.R.A.(N.S. )    168)   on  constitutional  guaranty  against  self- 
incrimination;    equivalent    exemption    to    witness;     (48    L.    ed.    U.    S.    861)     on 
sufficiency   of    statutory    immunity    to    satisfy    constitutional    guaranty    against 
self-incrimination. 
Issue   of  original  writs  by   appellate   court. 

Cited  in  State  ex  rel.  Anheuser-Busch  Brewing  Asso.  v.  Eby,  170  Mo.  516,  71 
S.  W.  52,  holding  supreme  court  may  issue  writ  of  prohibition  in  misdemeanor 
case  though  it  has  no  appellate  jurisdiction  therein. 

57  L.  R.  A.  659,  HENDERSON  v.  KOENIG,  168  Mo.  356,  68  S.  W.  72. 
Salary  and  fees  of  probate  judge. 

Distinguished  on  later  appeal  in  Henderson  v.  Koenig,  192  Mo.  710,  91  S.  W. 
88,   where  probate  judge  was  held  entitled  to  fees  paid   into  city  treasury,  but 
chargeable   with   necessary   salaries   paid   out  by   city   to   his   clerks   and   assist- 
ants. 
Local    and    special    legislation. 

Approved  in  State  v.  Anslinger,  171  Mo.  612,  71  S.  W.  1041,  holding  statute 
making  penalty  for  voting  more  than  once  in  city  different  from  penalty  for 
same  offense  prescribed  by  general  law  is  unconstitutional;  State  ex  rel.  Wiles 
v.  Williams,  232  Mo.  74,  34  L.R.A. (N.S.)  1068,  133  S.  W.  11,  holding  that 
statute  applying  only  to  such  counties  as  have  certain  population,  violates  con- 
stitutional provision  against  local  laws;  State  ex  rel.  Kehr  v.  Turner,  210  Mo. 
83,  107  S.  W.  1064,  holding  act  prohibiting  grant  of  license  to  keep  dramshop 
within  five  miles  of  any  state  educational  institution  then  having  certain  enroll- 
ment of  students  is  unconstitutional. 

Cited  in  note   (93  Am.  St.  Rep.  108,  109)   on  constitutional  inhibition  against 
special  legislation  where  general   law  can  be  made  applicable. 
Expressio  unins  est  exclusio  altering. 

Cited  in  State  v.  Bengsch,  170  Mo.  115,  70  S.  W.  710,  holding  legislature  can- 
not swell  list  of  kinds  of  property  exempt  from  taxation  enumerated  by  consti- 
tution: State  ex  rel.  Scott  v.  Dircks,  211  Mo.  584,  111  S.  W.  1  (dissentinw 
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opinion),  on  application  of  maxim,  expressio  unius  to  interpretation  of  consti- 
tutional provisions. 
Meaning-    of   word,    ''salary." 

Cited  in  Maynard  v.  Royal  Worcester  Corset  Co.  200  Mass.  4,  85  N.  E.  877, 
holding  use  of  word  "salary"'  may  import  factor  of  permanency  in  contract  of 
employment;  State  ex  rel.  Atty.  Gen.  v.  Speed,  183  Mo.  198,  81  S.  W.  1260, 
holding  word  salary  found  in  legislative  act  as  applied  to  compensation  for 
official  work  applies  to  per  annum  allowance. 

57  L.  R.  A.  666,  STATE  v.  CADIGAN,  73  Vt.  245,  87  Am.  St.  Rep.  714,  50  Atl. 

1079. 
Discriminatory    legislation. 

Cited  in  State  v.  Mitchell,  97  Me.  73,  94  Am.  St.  Rep.  481,  53  Atl.  887,  hold- 
ing attempted  discrimination  as  to  liability  for  license  tax  between  peddlers, 
based  on  stock  owned  and  taxes  paid  is  unconstitutional;  State  v.  Shedroi,  75 
Vt.  283,  63  L.R.A.  181,  98  Am.  St.  Rep.  825,  54  Atl.  1081,  15  Am.  Crim.  Rep. 
129,  denying  constitutionality  of  exemption  of  soldiers  of  civil  war  from  pay- 
ment of  peddler's  license;  State  v.  Abraham,  78  Vt.  55,  61  Atl.  766,  holding  to 
accord  privilege  of  advertising  and  selling  drugs,  medicines  and  poisons  to  gen- 
eral merchants  while  denying  it  to  unlicensed  pharmacists  is  unconstitutional: 
State  v.  Hazelton,  78  Vt.  471,  63  Atl.  305,  holding  legislation  permitting  un- 
licensed sales  of  cider  and  native  wines  manufactured  in  state,  by  makers, 
while  imposing  restrictions  on  sale  of  same  products  manufactured  in  other 
states,  is  invalid. 
Itijilit  to  lanor  as  "property." 

Cited  in  People  ex  rel.  Short  v.  City  Prison,  145  App.  Div.  863,  130  N.  Y. 
Supp.  698,  holding  that  word  "property"  as  used  in  Penal  Law,  defining  "ex- 
tortion" includes  right  to  employment. 

57  L.  R.  A.  669,  WRIGHT  v.  DU  BIGNON,  114  Ga.  765,  40  S.  E.  747. 

Fixtures. 

Cited  in  Brigham  v.  Overstreet,  128  Ga.  450,  10  L.R.A.  (N.S.)  454,  57  S.  E. 
484,  11  Ann.  Cas.  75,  as  to  what  constitutes  fixture. 

Cited   in   footnote  to  Bergh   v.  Herring-Hall-Marvin   Safe   Co.   70   L.R.A.   756, 
which  holds  boilers,  engines,  shafting,  and  heating  apparatus  placed  in  building 
by  tenant  to  carry  on  business  therein  and  capable  of  easy  removal  without  in- 
jury  to   building   removable   as   trade  fixtures. 
Kin  lit    of   removal. 

Cited  in  Richards  v.  Gjlbert,  116  Ga.  384,  42  S.  E.  715,  on  right  to  remove  fix- 
tures as  between  landlord  and  tenant;  Wolff  v.  Sampson,  123  Ga.  402,  51  S.  E. 
335,  holding  tenant  has  right  to  remove  gas  fixtures  he  places  in  building 
during  term,  but  not  fixtures  more  permanent  in  character,  title  to  which  he  did 
not  reserve  when  he  sold  premises;  Raymond  v.  Strickland,  124  Ga.  507,  3 
L.R.A.(N.S.)  71,  52  S.  E.  619,  holding  section  of  code  giving  tenant  right  to 
remove  fixtures  during  term  is  construed  to  refer  to  trade  fixtures  only. 

Cited  in  footnotes  to  Baker  v.  McClurg,  59  L.R.A.  131,  which  sustains  ten- 
ant's right  to  remove  as  trade  fixtures,  ovens,  engine  boilers,  and  shafting  placed 
by  him  in  bakery  building  with  intent  to  remove;  Radey  v.  McCurdy,  67  L.R.A. 
359,  which  holds  insertion  in  renewal  lease  of  provision  entitling  tenant  to 
remove  trade  fixtures  not  necessary  to  enable  him  to  remove  such  fixtures  be- 
fore termination  of  extended  period. 
L.R.A.  Au.  Vol.  VI.— 28. 
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Distinguished  in  Georgia  R.  &  Bkg.  Co.  v.  Haas,  127  Ga.  190,  119  Am.  St. 
Rep.  327,  56  S.  E.  313,  9  Ann.  Cas.  677,  holding  doctrine  of  abandonment  of 
trade  fixtures  inapplicable  where  there  was  no  intention  shown  to  abandon 
rails  and  fastenings. 

57  L.  R.  A.  673,  LOWERY  v.  CATE,  108  Tenn.  54,  91  Am.  St.  Rep.  744,  64  S. 

W.  1068. 
Liability  of  infant  for  tort. 

Cited  in  Collins  v.  Gifford,  203  N.  Y.  468,  38  L.R.A.(N.S.)  202,  96  N.  E.  721, 
Ann.  Cas.  1913A,  969,  holding  that  infant  cannot  be  held  liable  in  tort  for 
breach  of  warranty  in  sale  of  horse. 

Cited  in  footnote  to  Drude  v.  Curtis,  62  L.R.A.  755,  which  denies  right  of 
infant  purchaser  of  property  to  maintain  trover  against  infant  seller  who  has 
spent  the  purchase  price. 

Cited  in  notes  (35  L.R.A.  (N.S.)  574,  575)  on  liability  of  infant  for  tort; 
(36  L.R.A.  (N.S.)  33)  on  estoppel  of  infant  by  misrepresentations  as  to  age. 

57  L.  R.  A.  689,  GUARANTY  TRUST  CO.  v.  GROTRIAN,  52  C.  C.  A.  235,  114 

Fed.  433. 
Recovery  back  of  money  paid  on  draft. 

Cited  in  Hannay  v.  Guaranty  Trust  Co.  187  Fed.  687,  holding  that  where  ac- 
ceptance and  payment  of  draft  was  conditional  on  genuineness  of  bill  of  lading, 
recovery  may  be  had  for  payment  of  draft  as  for  money  paid  by  mistake  if  bill 
of  lading  is  not  genuine. 
Conditional   acceptance   of    draft. 

Cited  in  note    (38  L.R.A. (N.S.)    748)    on  reference  to  consideration  for  draft 
as  making  acceptance  conditional. 
Liability  of  assignee  of  bill  of  lading  with   draft  attached. 

Cited  in  note  (1  L.R.A. (N.S.)  244)  on  rights  and  liabilities  of  assignee  of 
bill  of  lading  with  draft  attached  as  against  consignee  who  does  not  get  or 
finds  goods  defective. 

57  L.  R.  A.  692,  NEW  HAMPSHIRE  F.  INS.  CO.  v.  NATIONAL  L.  INS.  CO. 
50  C.  C.  A.  188,  112  Fed.  199. 

57  L.  R.  A.  696,  COLD  BLAST  TRANSP.  CO.  v.  KANSAS  CITY  BOLT  &  NUT 

CO.  52  C.  C.  A.  25,  114  Fed.  77. 
Want  of  mutuality  in   contract. 

Approved  in  Campbell  v.  American  Handle  Co.  117  M.o.  App.  23,  94  S.  W.  815, 
holding  contract  to  cut  and  deliver  timber  void  for  want  of  mutuality  where  it 
failed  to  specify  quantity  to  be  delivered  or  tract  to  be  cut  over;  Hazelhurst 
Lumber  Co.  v.  Mercantile  Lumber  &  Supply  Co.  166  Fed.  192,  holding  agreement 
to  purchase  and  pay  for  all  ties  party  could  produce  and  ship  in  specified  period 
lacks  mutuality;  Eaton  v.  Wear  Coal  Co.  125  Mo.  App.  202,  101  S.  W.  1140, 
holding  order  for  certain  number  of  cars  of  coal,  some  cars  to  be  delivered 
at  stated  times,  and  balance  at  vendee's  convenience  in  reasonable  time,  is  mu- 
tual. 

Cited  in  Price  v.  Weisner,  83  Kan.  346,  31  L.R.A. (N.S.)  930,  111  Pac.  439, 
holding  that  order  for  $360  worth  of  jewelry,  to  be  made  up  of  articles  named 
in  price  list  contained  in  order  is  void  where  it  cannot  be  determined  from 
writing  either  quantity,  quality  or  price  of  any  article  specified;  Kolachny  v. 
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Galbreath,  26  Okla.  776,  38  L.R.A.(N.S.)  456,  110  Pac.  902,  holding  that  option 
in  oil  lease  giving  lessee  right  to  terminate  lease  at  any  time  deprived  lessee  of 
right  to  specific  performance,  until  he  had  placed  himself  in  such  position  that 
he  might  be  compelled  to  perform  it;  Golden  Cycle  Min.  Co.  v.  Rapson  Coal 
Min.  Co.  112  C.  C.  A.  95,  188  Fed.  183,  holding  that  agreement  by  one  party  to 
furnish  and  by  other  party  to  purchase  all  coal  second  party  "may  use"  during 
limited  time,  in  operation  of  mine  and  reduction  works  is  valid;  Rozier  v.  St. 
Louis  &  S.  F.  R.  Co.  147  Mo.  App.  298,  126  S.  W.  532,  holding  that  agreement, 
by  which  quarry  company  agreed  to  furnish  other  contracting  party  all  dirt 
and  stone  it  could  take  out  of  quarry,  price  of  stone  being  fixed,  was  sufficiently 
definite;  Boyce  v.  Royal  Stove  &  Range  Co.  45  Ind.  App.  470,  91  N.  E.  32,  hold- 
ing that  contract  stipulating  that  purchaser  of  stock  of  goods  assumes  and 
agrees  "to  pay  outstanding  bills  for  said  place,"  is  not  void  for  uncertainty; 
James  Maccalum  Printing  Co.  v.  Graphite  Compendius  Co.  150  Mo.  App.  391, 
130  S.  W.  836,  holding  that  contract  binding  printer  to  print  first  issue  of  ad- 
vertising catalogue  of  specified  number  of  copies,  and  binding  advertiser  to  pay 
specified  price  per  page  for  all  new  matter  and  stipulating  as  to  price  for  future 
publication  is  bilateral;  Oliver  Construction  Co.  v.  Reeder,  7  Ga.  App.  279, 
66  S.  E.  955,  holding  contract  for  employment  during  certain  time  at  price  to 
be  agreed  upon  is  not  binding  upon  the  parties;  Fowler  Utilities  Co.  v.  Gray, 
168  Ind.  5,  7  L.R.A.(N.S.)  728,  120  Am.  St.  Rep.  344,  79  N.  E.  897,  denying  in- 
junction to  restrain  violation  of  agreement  to  supply  heat  dependent  upon 
pleasure  of  parties;  Price  v.  Atkinson,  117  Mo.  App.  57,  94  S.  W.  816,  holding 
contract  for  certain  number  of  dollars  worth  of  jewelry  not  mentioning  quality, 
price  or  number  of  articles  of  different  kinds  is  void ;  Fitzgerald  v.  First  Nat. 
Bank,  52  C.  C.  A.  276,  114  Fed.  478,  holding  contract  was  without  consideration 
or  mutuality  and  void  for  failure  to  state  amount  of  beef  to  be  furnished  or 
paid  for;  Ft.  Scott  v.  W.  G.  Eads  Brokerage  Co.  54  C.  C.  A.  437,  117  Fed.  58, 
holding  agreement  to  purchase  and  deliver  bonds  conditioned  on  will  of  party 
is  void;  United  States  v.  Ninety -Nine  Diamonds,  2  L.R.A.(N.S.)  193,  72  C.  C. 
A.  9,  139  Fed.  970,  holding  party  having  option  to  keep  and  pay  for  goods  or 
return  them,  who  has  not  agreed  to  keep  or  pay  for  them,  is  not  general  owner; 
A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.  84  C.  C.  A.  145,  155  Fed.  722,  hold- 
ing contract  for  purchase  of  cigars  to  be  ordered  in  quantities  and  at  times  de- 
sired by  buyer  is  not  enforceable;  Excelsior  Wrapper  Co.  v.  Messinger,  116  Wis. 
556,  93  N.  W.  459,  holding  contract  for  paper  needed  in  business  during  year 
has  sufficient  mutuality  to  be  valid;  Klipstein  v.  Allen,  123  Fed.  992,  holding 
contract  to  furnish  such  articles  of  personalty  as  are  required  by  established 
business  during  limited  time  is  binding;  F.  B.  Holmes  &  Co.  v.  Detroit,  158 
Mich.  143,  122  N.  W.  506,  holding  contract  to  furnish  city  with  all  Portland 
cement  required  by  it  and  ordered  by  department  of  public  works  during  year 
at  specified  price  is  binding;  Salmon  v.  Helena  Box  Co.  77  C.  C.  A.  586,  147  Fed. 
411,  holding  contract  is  not  rendered  void  for  uncertainty  or  enforceable  only 
at  buyer's  option  by  clause  requiring  shipments  according  to  shipping  direc- 
tions of  buyers  from  time  to  time;  Lima  Locomotive  &  Mach.  Co.  v.  National 
Steel  Castings  Co.  11  L.R.A.(N.S.)  719,  85  C.  C.  A.  593,  155  Fed.  79,  sustaining 
contract  to  furnish  all  requirements  of  business  in  steel  castings  for  remainder 
of  year. 

Cited  in  footnote  to  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co. 
61  L.R.A.  402,  which  sustains  contract  for  entire  consumption  for  term  of  years 
of  phosphate  rock  in  manufacturing  fertilizer,  estimated  at  specified  amount, 
with  right  to  demand  double. 
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Cited  in  note  (11  L.R.A. (N.S.)  719)  on  mutuality  of  accepted  proposition  to 
furnish  such  material  as  one  needs. 

Distinguished  in  Mebius  &  D.  Co.  v.  Mills,  150  Cal.  237,  88  Pac.  917,  holding 
executory  contract  of  sale  of  certain  quantity  of  salt  of  varieties  to  be  selected 
within  specified  time  by  buyer,  price  being  fixed,  is  valid;  Moran  Bolt  &  Nut 
Mfg.  Co.  v.  St.  Louis  Car  Co.  210  Mo.  731,  109  S.  W.  47,  where  quantity  sold 
was  stated. 
Executed  portion  of  invalid  contract. 

Cited  in  Sterling  Coal  Co.  v.  Silver  Spring  Bleaching  &  Dyeing  Co.  89  C.  C. 
A.  520,  162  Fed.  851,  holding  contract  for  supply  of  coal  though  lacking  is 
mutuality  applies  to  coal  consumed  and  furnished  under  it  when  not  repudiated; 
Mine  &  Smelter  Supply  Co.  v.  Stockgrowers'  Bank,  98  C.  C.  A.  229,  173  Fed. 
865,  holding  cashier's  check  whereby  bank  agrees  to  pay  portion  of  debt  of  an- 
other is  written  contract  valid  and  enforceable  under  statute  of  frauds. 
Parol  variation  of  written  contract. 

Approved  in  Soudan  Planting  Co.  v.  Stevenson,  83  Ark.  171,  102  S.  W.  1114, 
holding  intention  of  parties  shown  by  parol  evidence  and  correspondence  should 
not  be  written  into  contract  itself. 

Cited  in  Ward  v.  Foley,  72  C.  C.  A.  140,  341  Fed.  368  (dissenting  opinion), 
on  exclusion  of  testimony  tending  to  contradict  or  vary  unambiguous  written 
contract. 

Cited  in  note    (31  L.R.A.  (N.S.)    928,  929)    on  sufficiency  of  identification  for 
purposes  of  executory  contract,  where  goods  ordered  by  reference  to  catalogue 
or  price  list. 
Written  statute. 

Cited  in  Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  508,  117  Fed.  465;  Chauncey 
v.  Dyke  Bros.  55  C.  C.  A.  579,  119  Fed.  13;  Union  Cent.  L.  Ins.  Co.  v.  Cham- 
plin/54  C.  C.  A.  208,  116  Fed.  860, — holding  court  cannot  impart  into  law  and 
give  effect  to  an  unexpressed  intention  of  the  legislature. 

57  L.  R.  A.  700,  PURPLE  v.  UNION  P.  R.  CO.  51  C.  C.  A.  564,  114  Fed.  123. 
\\  h<»  is  trespasser. 

Cited  in  Deichman  v.  Knecht,   18  Pa.  Dist.  R.  282,   11  North.  Co.  Rep.  237, 
holding   that  boy   who   bathes   in   public   bathing   place   with   intention   to   steal 
swim  is  trespasser. 
—  Riding;   on   conveyance   not    Intended    for   passengers. 

Cited  in  Sessions  v.  Southern  P.  Co.  159  Cal.  603,  114  Pac.  982;  Kruse  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  97  Ark.  141,  133  S.  W.  841, — holding  that  one  who 
enters  freight  train  knowing  that  it  is  against  company's  rules,  is  not  pas- 
senger, and  cannot  recover  damages  for  injury,  unless  they  are  wilfully  in- 
flicted; Morris  v.  Georgia  R.  &  Bkg.  Co.  131  Ga.  477,  62  S.  E.  579,  holding,  per- 
son riding  on  conveyance  palpably  not  designed  for  passengers,  by  invitation 
of  carrier's  employee,  is  presumably  a  trespasser. 

Cited  in  note   (37  L.R.A. (N.S.)   421,  422,  427)   on  liability  of  railroad  to  per- 
son wrongfully  on  freight  train  by  collusion  with  employee. 
-"Duty  to  inquire   If   conveyance   is   for   passengers. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Reed,  76  Ark.  110,  113  Am.  St.  Rep.  78, 
88  S.  W.  836,  holding  person  boarding  train  is  chargeable  with  knowledge  that 
it  was  not  intended  for  passengers  where  inquiry  would  have  disclosed  it. 
Railway's  duty   to  trespassers  on   train. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  729,  67  L.R.A.  248,  47  S. 
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E.  765  (dissenting  opinion),  on  absence  of  right  of  trespasser  on  train  to  re- 
cover for  injuries  by  negligence,  though  riding  with  conductor's  permission; 
Chicago  Great  Western  R.  Co.  v.  Mohaupt,  18  L.R.A. (N.S.)  761,  89  C.  C.  A.  457, 
162  Fed.  666;  Great  Northern  R.  Co.  v.  Bruyere,  51  C.  C.  A.  574,  114  Fed.  544 
(dissenting  opinion), — on  absence  of  any  duty  owing  to  trespasser,  other  than 
to  abstain  from  wanton  or  wilful  injury  to  him;  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Gordon,  74  C.  C.  A.  289,  143  Fed.  96,  holding  only  duty  owing  one  who  is  on 
train  without  right  is  to  abstain  from  wanton  or  reckless  injury  to  him,  when 
rightfully  expelled  but  such  duty  is  imperative. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Leftwich,  54  C.  C.  A.  1,  117 
Fed.    129,    where    passenger   rightfully   on    platform   of    car   grasped   both   rails, 
stepped  down  on  upper  step  to  expectorate  and  slipped  on  pile  of  waste. 
Authority   of   trainmen   to   make   contracts   of   carriage. 

Cited  in  Vassor  v.  Atlantic  Coast  Line  R.  Co.  142  N.  C.  74,  7  L.R.A.(N.S.) 
952,  54  S.  E.  849,  9  Ann.  Cas.  535,  holding  railroad  company  does  not  have  bur- 
den of  proving  conductor  was  without  authority  to  make  contract  of  service 
with  person  injured  while  on  train;  Dysart  v.  Missouri,  K.  &  T.  R.  Co.  58  C. 
C.  A.  592,  122  Fed.  231,  holding  railroad  company  bound  by  acts  of  conductor 
and  train  master  in  granting  person  permission  to  ride  on  freight  train  with 
apparent  authority  to  do  so;  Clark  v.  Colorado  &  N.  W.  R.  Co.  19  L.R.A. (N.S.) 
f)89,  91  C.  C.  A.  358,  165  Fed.  409,  holding  neither  master  mechanic,  nor  con- 
ductor, nor  engineer,  is  authorized  to  invite  person  to  ride  in  engine  cab. 

Cited  in  footnote  to  Mendenhall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.R.A.  120, 
which   holds  one   riding  on   platform  of  baggage  car  at  direction  of  brakeinan, 
to  whom  money  paid,  not  a  passenger. 
Decrees    of    negligence. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hamler,  215  111.  541,  1  L.R.A. (N.S.) 
681,  106  Am.  St.  Rep.  187,  74  N.  E.  705,  1  Ann.  Cas.  42,  holding  no  distinction 
as  to  rights  of  parties  can  be  based  on  speculation  as  to  different  degrees  of 
mere  negligence;  Kelly  v.  Mallott,  67  C.  C.  A.  548,  135  Fed.  76,  holding  where  plea 
would  have  been  bar  to  action  had  declaration  counted  on  negligence,  char- 
acterization of  negligence  as  "gross"  in  declaration  did  not  make  out  case;  Clark 
v.  Colorado  &  N.  W.  R.  Co.  19  L.R.A.  (N.S.)  991,  91  C.  C.  A.  358,  165  Fed.  411, 
holding  term  "gross"  is  merely  an  epithet,  distinguishing  no  legal  degree  of 
negligence. 

57   L.  R.  A.  707,   SOUTHERN  P.  CO.  v.  SCHOER,   52  C.  C.  A.  268,   114  Fed. 

466. 
Statutory  or  constitutional   creation   of   vice-prineipalship. 

Cited  in  Utah  Consol.  Min.  Co.  v.  Paxton,  80  C.  C.  A.  68,  150  Fed.  116,  hold- 
ing under  statutes  furnaceman  with  grater  working  under  him  is  vice-principal. 
Construction. 

Cited  in  Southern  R.  Co.  v.  Cheaves,  84  Miss.  587,  36  So.  691,  holding  under 
constitutional  provision  making  railroad  company  liable  to  employee  for  injury 
due  to  negligence  of  one  having  right  to  direct  his  services,  recovery  is  not 
limited  to  case  of  injury  to  employee  while  executing  special  command  of 
superior. 
Liability  for  negligence  of  foreman. 

Cited  in  footnotes  to  McLaine  v.  Head  &  D.  Co.  58  L.R.A.  462,  which  denies 
foreman's  implied  authority  to  bind  employer  by  promise  that  one  appointed  to 
warn  laborers  in  trench  of  dumping  of  dirt  therein  will  perform  his  duty; 
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Knutter  v.  New  York  &  N.  J.  Teleph.  Co.  58  L.R.A.  808,  which  denies  liability 
of  master  for  injury  due  to  negligence  of  servant  exercising  general  superintend- 
ence and  control  while  co-operating  with  injured  employee  in  the  common  serv- 
ice; Thacker  v.  Chicago  I.  &  L.  R.  Co.  59  L.R.A.  792,  which  denies  liability  of 
railroad  company  for  injuries  to  section  hand  thrown  from  hand  car  by  brake- 
man's  application  of  brakes  without  warning  on  foreman's  signal ;  Dill  v. 
Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant  as- 
sisting in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in 
charge  of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing  him 
to  push  car  started  by  momentum  of  another  car ;  Beresford  v.  American  Coal  Co. 
70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent  who  has 
general  command  of  operation  of  mine  in  sending  engineer  away  from  engine 
operating  cage  hoist  and  attempting  to  operate  same  himself  witli  knowledge 
of  his  incompetency. 
Who  are  fellow  servant)*. 

Cited  in  footnotes  to  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which 
holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling 
not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling 
Johnson  v.  Union  P.  Coal  Co.  67  L.R.A.  506,  which  holds  persons  entrusted  by 
master  with  management  or  direction  of  general  work  or  some  particular  part 
thereof  not  fellow  servants  with  subordinate  employees;  Southern  Indiana  R. 
Co.  v.  Harrell,  63  L.R.A.  461,  which  holds  foreman  of  bridge  construction  gang 
not  a  vice  principal  in  directing  derrick  to  be  swung  toward  track  while  train 
is  passing;  Illinois  S.  R.  Co.  v.  Marshall,  66  L.R.A.  298,  which  holds  person 
placed  by  railroad  company  in  charge  of  operation  of  pile  driver  and  car  on 
which  it  is  carried  with  discretion  to  determine  when  to  remove  apparatus  from 
main  track  to  avoid  passing  trains  and  method  of  doing  so  and  authority  to 
direct  acts  of  other  employees  in  accomplishing  the  purpose,  a  foreman  or  vice- 
principal. 
What  constitutes  act  of  God. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Boyce,  39  Tex.  Civ.  App.  200,  87  S.  W.  395, 
holding  hard  rain  causing  water  to  wash  over  railroad  track  could  not  be  held 
act  of  God  as  matter  of  law. 
Refusal    of   reqnest    for    charge    covered    by   general    charge. 

Cited  in  Ware  v.  United  States,  12  L.R.A.  (N.S.)  1060,  84  C.  C.  A.  503,  154 
Fed.  583,  12  Ann.  Cas.  233;  Chicago  G.  W.  R.  Co.  v.  Roddy,  65  C.  C.  A.  470,  131 
Fed.  717, — holding  where  rule  of  law  is  clearly  declared  in  general  charge  it  is 
not  error  to  refuse  to  repeat  it  in  words  of  attorney  who  requests  it. 

57   L.  R.  A.   712,  BRADY  v.   CHICAGO  &  G.  W.   R.  CO.   52   C.  C.  A.  48,   114 

Fed.  100. 
Breach   of  master's   non-deleganle   duty. 

Cited  in  American  Bridge  Co.  v.  Seeds.  11  L.R.A.  (N.S.)  1046,  75  C.  C.  A. 
407,  144  Fed.  612,  holding  that  bridge  constructor  having  furnished  materials 
wherewith  servants  might  render  their  work  safe  is  not  liable  for  injury  conse- 
quent upon  workmen's  failure  to  utilize  such  materials;  Southern  P.  Co.  v. 
Schoer,  57  L.R.A.  709,  57  C.  C.  A.  268,  114  Fed.  469,  holding  engineer  in  opera- 
tion of  train  was  not  performing  non-delegable  duty  of  master  toward  fireman 
on  another  train;  Pennsylvania  Co.  v.  Fishack,  59  C.  C.  A.  269,  123  Fed.  470, 
holding  railroad  not  liable  for  negligence  of  employee  in  display  of  lights  in 
switch  yards  resulting  in  injury  to  co-employee  on  engine. 

Cited  in  notes   (66  L.R.A.  154)   on  liability  for  acts  of  independent  contractor 


439 


L.  R.  A.  CASES  AS  AUTHORITIES. 


[57  L.R.A.  712 


where  injuries  result  from  nonperformance  of  absolute  duties  of  employer;    (20 
L.R.A.  (N.S.)    795)    on    effect    of    master's    liability    to   servant   of    delegation    of 
personal  duty  to  independent  contractor. 
Presumption   of  existence  of  rules  for  safety. 

Cited  in  Hill  v.  Boston  &  M.  R.  Co.  72  X.  H.  519,  57  Atl.  924,  holding  there 
is   a   presumption   that   necessary    rules    are    prescribed    and     burden    to    prove 
absence  thereof  on  him  who  makes  absence  basis  of  charge  of  negligence. 
Control   of  negligent   servant   as   test   of   liability. 

Cited  in  Philadelphia  &  R.  Coal  &  Iron  Co.  v.  Barrie,  102  C.  C.  A.  618,  179 
Fed.  54,  holding  master  who  lets  servant  and  team  to  hirer  and  control  of 
method  of  performance  of  work  is  given  hirer,  he  and  not  master  is  liable  for 
negligence  of  servant  therein;  Pierson  v.  Chicago,  R.  I.  &  P.  R.  Co.  95  C.  C.  A. 
467,  170  Fed.  274,  holding  railroad  not  liable  for  injury  to  boiler-maker's  helper 
in  shops  received  by  being  struck  by  brick  swept  from  roof  of  addition  to  round- 
house, in  process  of  construction,  by  servant  of  independent  contractor;  Arthur 
v.  Texas  &  P.  R.  Co.  71  C.  C.  A.  391,  139  Fed.  131,  holding  railroad  not  liable 
for  Joss  by  fire  communicated  by  engine  of  another  road,  of  cotton  of  independ- 
ent compress  company  standing  on  its  platform  to  whom  railroad,  under  com- 
mand of  state  railroad  commissioners,  had  issued  bill  of  lading,  but  loading 
had  not  been  commenced;  National  Surety  Co.  v.  State  Bank,  61  L.R.A.  397,  56 
C.  C.  A.  657,  120  Fed.  597,  holding  failure  of  state  officer,  whom  foreign  corpo- 
rations are  by  statute  compelled  to  appoint  as  agent  for  service  of  process,  in 
sending  summons  to  them  immediately  on  receipt,  not  negligence  on  part  of 
corporation  barring  it  from  equitable  relief  against  unconscionable  judgment; 
Carmichael  v.  Texarkana,  58  L.R.A.  914,  54  C.  C.  A.  179,  116  Fed.  850,  holding 
inhabitants  of  town  as  such  not  liable  for  negligent  construction  and  mainte- 
nance of  sewer  under  exclusive  control  and  direction  of  municipality;  Canadian 
Northern  R.  Co.  v.  Walker,  24  L.R.A.  (N.S.)  1023,  97  C.  C.  A.  44,  172  Fed.  351, 
holding  railroad  not  liable  for  injury  to  servant  from  obstruction  to  track 
caused  by  negligence  of  one  of  its  shippers  of  live  stock;  Gustafson  v.  Chicago, 
R.  I.  &  P.  R.  Co.  128  Fed.  93,  holding  railroad  operating  on  tracks  of  another 
under  entire  control  of  latter  not  liable  for  failure  to  make  regular  schedule 
time  and  for  failure  to  maintain  proper  safeguards  and  signals  in  switch-yards; 
Garven  v.  Chicago,  R.  I.  &  P.  R.  Co.  100  Mo.  App.  620,  75  S.  W.  193,  holding 
railroad  company  liable  to  injured  servant  in  operation  of  its  train  on  tracks 
of  another  railroad  under  joint  rules;  Standard  Oil  Co.  v.  Parkinson,  82  C.  C. 
A.  29,  152  Fed.  682,  holding  oil  company  liable  for  injury  where  one  who  had 
charge  of  company's  business  in  the  delivery  of  and  collection  for  oil,  although 
he  used  own  team  and  chose  own  route,  drove  onto  track  and  from  collision  with 
engine  engineer  was  burned;  Kelly  v.  Tyra,  103  Minn.  178,  17  L.R.A. (N.S.)  339, 
114  N.  W.  750,  on  liability  of  master  to  servant  injured  by  servant  of  inde- 
pendent contractor. 

Cited  in  footnote  to  Delory  v.  Blodgett,  64  L.R.A.  114,  which  holds  expert  ma- 
chinist sent  by  employer  to  make  repairs  on  plants  of  other  persons  at  their 
request  the  servant  of  the  latter. 

Cited  in  note  (13  L.R.A. (N.S.)  1196)  on  liability  of  railway  to  its  servants 
for  negligence  of  union-depot  employees. 

Distinguished  in  Southern  R.  Co.  v.  Cheaves,  84  Miss.  589,  36  So.  69],  holding, 
under  statute,  injured  fireman  could  recover  for  injury  occurring  through  negli- 
gence of  his  engineer  in  running  train. 

Disapproved  in  Floody  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  109  Minn.  237,  134 
Am.  St.  Rep.  771,  123  N.  W.  815,  18  Ann.  Cas.  274;  Floody  v.  Great  Northern 
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R.   Co.  102  Minn.   86,  13  L.R.A.  (N.S.)    1199,   112  N.   W.  875,— holding  railroad 
liable  to  servant  from  negligence  of  servant  of  union  depot  company  operating 
switches  and  directing  movement  of  trains  in  depot  yards. 
Servants    of    common    master. 

Cited  in  Fitzgerald  v.  First  Nat.  Bank,  52  C.  C.  A.  276,  114  Fed.  477,  holding 
servants  of  one  building  railroad  not-fellow  servants  with  men  who  contract  with 
master  to  build  certain  sections  for  prescribed  price. 
Sufficiency  of  evidence  to  go  to  jury. 

Cited  in  Bank  of  Havelock  v.  Western  U.  Teleg.  Co.  4  L.R.A. (N.S.)  186,  72 
C.  C.  A.  580,  141  Fed.  527,  5  Ann.  Cas.  515,  holding  it  for  the  court  where  parties 
have  produced  all  their  evidence  and  have  rested  case  at  trial;  St.  Louis  Cordage 
Co.  v.  Miller,  63  L.R.A.  561,  61  C.  C.  A.  477,  126  Fed.  508;  Cole  v.  German  Sav. 
&  L.  Soc.  63  L.R.A.  423,  59  C.  C.  A.  593,  124  Fed.  122,— holding  it  for  the  court 
to  decide,  before  case  can  be  submitted  to  jury,  whether  there  is  any  substantial 
evidence  on  which  a  jury  can  properly  render  verdict  in  favor  of  party  who  pro- 
duced it. 
Liability  of  licensor  railroad  for  negligence  of  licensee. 

Cited  in  Smith  v.  Chicago  &  E.  I.  R.  Co.  163  111.  App.  482,  holding  that  lessor 
or  licensor  is  liable  for  negligent  acts  of  lessee  in  operation  and  management  of 
its  trains  over  lessor's  tracks. 
What    constitutes    partnership. 

Cited  in  footnote  to  Brandon  v.  Connor,  63  L.R.A.  260,  which  holds  partnership 
as  to  third  persons  constituted  by  agreement  witli  contractors  for  construction 
of  railroad  to  furnish  services  and  part  of  necessary  animals  for  use. 

57  L.  R.  A.  720,  HICKS  BROS.  v.  SWIFT  CREEK  MILL  CO.  133  Ala.  411,  91 

Am.  St.  Rep.  38,  31  So.  947. 
Execution    of    contract    as    estoppel    to    Assert    invalidity. 

Cited  in  Thompson  v.  New  South  Coal  Co.  135  Ala.  639,  62  L.R.A.  554,  93  Am. 
St.  Rep.  49,  34  So.  31,  holding  where,  under  statute  contract  to  convey  is  void, 
one  party  is  not  estopped  in  suit  for  specific  performance  to  show  invalidity  be- 
cause he  has  received  part  of  purchase  price. 
To  revoke  license. 

Cited  in  Turner  v.  Mobile,  135  Ala.  128,  33  So.  132,  holding  that  parol  license 
by  shore  owner  to  owner  of  upland  to  erect  wharves  on  shore,  is  revocable  at 
option  of  shore  owner;  Yeager  v.  Tuning,  79  Ohio  St.  127,  19  L.R.A.(N.S.) 
704,  128  Am.  St.  Rep.  679,  86  N.  E.  657,  holding  that  parol  agreement  between 
several  adjoining  owners  to  erect  telephone  line  on  their  respective  lands,  ex- 
pense to  be  borne  equally  creates  but  parol  license  and  is  revocable  by  any  one 
of  parties;  Sullivan  Timber  Co.  v.  Mobile,  124  Fed.  648,  holding  city  which  for 
fees  paid  has  granted  right  to  build  wharfs  has  made  regulations  therefor  and 
has  remained  silent  for  many  years  after  valuable  improvements  have  been 
made  cannot  revoke  such  license. 

Cited  in  footnote  to  Rodefer  v.  Pittsburg  O.  V.  &  C.  R.  Co.  70  L.R.A.  844. 
which  holds  siding  or  switch  constructed  by  railroad  company  to  manufactory 
at  expense  of  and  over  land  of  manvifacturer  for  sole  purpose  of  affording  facili- 
ties for  receiving  and  shipping  freight  and  silent  as  to  period  it  is  to  remain 
not  maintainable  by  railroad  company  against  manufacturer's  objection. 

Cited  in  notes  (1  L.R.A. (N.S.)  360)  on  right  to  revoke  so-called  license  which 
is  in  nature  of  lease;  (19  L.R.A.  (N.S.)  701)  on  revocability  of  license  to  main- 
tain burden  on  land  after  licensee  has  incurred  expense. 
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Permissive    easement. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Smith,  141   Ala.  341,  37  So.  490,  holding  per- 
mission  by   landowner   for   the   building  of   road   through   premises,   not   coupled 
with  grant  or  contract,  does  not  create  easement,  nor  convey  land. 
Kiuht   of  action   for  destruction   of  easement. 

Cited   in  Atlanta   &   B.  Air  Line  R.   Co.  v.  Wood,   160  Ala.  666,  49  So.   426, 
holding  mill  owner  who  has  acquired  by  prescription  right  to  overflow  certain 
lands  can  recover  damages  for  filling  of  pond,  thus  created,  by  construction  of 
railroad. 
Exemplary   damages   for   tort. 

Cited  in  Garden  v.  Houston  Bros.  163  Ala.  303,  50  So.  1030,  holding  exemplary 
damages  may  be  recovered  against  one  for  retaking  horse  after  notes,  evidencing 
a  retention  of  title  thereto  had  been  fully  paid,  with  knowledge  of  defendant. 
Acquisition  of  title  by  adverse   possession   by   permissive   possessor. 

Cited   in   note    (12   L.R.A. (N.S.)    1145)    on   right   of   permissive  possessor   to 
acquire  title  by  adverse  possession. 
Meaning'  of -"malice." 

Cited  in  Southern  R.  Co.  v.  McEntire,  169  Ala.  48,  53  So.  158,  holding  that 
in  action  for  trespass  to  land,  charge  that  word  "malice"  did  not  necessarily 
mean  hatred  or  ill  will,  but  may  mean  wrongful  act  done  intentionally  or  pur- 
posely. 

57  L.  R.  A.  724,  BRINKLEY  CAR  WORKS  MFG.  CO.  v.  COOPER,  70  Ark.  331, 
67  S.  W.  752. 

Later  appeal  in  Brinkley  Car  Works  &  Mfg.  Co.  v.  Cooper,  75  Ark.  326,  87 
S.  W.  645. 
Attractive    nuisances. 

Cited  in  Arkansas  Valley  Trust  Co.  v.  Mcllroy,  97  Ark.  165,  31  L.R.A.(N.S.) 
1022,  133  S.  W.  816,  holding  that  one  owes  no  duty  to  twelve-year-old  child  to 
guard  it  from  fire  which  he  has  started  out  of  doors,  if  child  is  of  sufficient 
intelligence  to  know  that  fire  is  dangerous;  Johnson  v.  Paducah  Laundry  Co.  122 
Ky.  376,  5  L.R.A.  (N.S.)  736,  92  S.  W.  330,  holding  o\\,.er  of  laundry  not  liable 
for  injury  by  stepping  into  unguarded  vat  on  its  premises  received  by  one  who 
for  his  own  purpose  leaves  sidewalk  and  conies  on  owner's  premises;  Nashville 
Lumber  Co.  v.  Busbee,  100  Ark.  91,  38  L.R.A.(N.S.)  762,  139  S.  W.  301,  holding 
that  owner  of  mill  who  operates  in  connection  therewith,  but  outside  walls  near 
public  street,  unguarded  refuse  carrier  to  which  children  are  accustomed  to  resort 
to  play,  will  be  liable  to  child  injured  by  apparatus,  if  machinery  was  dangerous 
and  attractive;  St.  Louis  &  S.  F.  R.  Co.  v.  Williams,  98  Ark.  78,  33  L.R.A. 
(X.S.)  96,  135  S.  W.  804,  holding  that  railroad  is  not  liable  for  injury  to  child 
hy  explosion  of  torpedo  which  it  finds  upon  track,  where  it  had  been  left  afc 
station  to  guard  incoming  train,  although  children  were  accustomed  to  play  at 
place  where  it  was  left. 

Cited  in  footnotes  to  Clark  v.  Northern  P.  R.  Co.  59  L.R.A.  508,  which  denies 
liability  of  railroad  company  permitting  circus  on  its  vacant  land  adjoining 
switchyard  for  injury  to  person  crossing  yard  to  reach  circus;  Paolono  v.  Me 
Kendall,  60  L.R.A.  133,  which  denies  duty  of  occupier  of  land  burning  rubbish, 
to  guard  young  children  accustomed  to  play  there,  from  fire;  Nelson  v.  McLellan, 
60  L.R.A.  793,  which  holds  one  storing  dynamite  in  partly  buried  box  on  vacant 
lot  frequented  by  children  liable  for  injury  to  child  through  explosion. 

Cited  in  notes   (3  LR.A.(N.S.)    149)    on  doctrine  of  "attractive  nuisance"  as 
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applied  to  injury  from  hot  water  or  ashes;    (19  L.R.A. (N.S.)   1126)   on  attractive 
nuisance. 

57  L.  R.  A.  726,  STIMSON  MILL  CO.  v.  BRAUN,  136  Cal.  122,  89  Am.  St.  Rep 

116,  68  Pac.  481. 
Infringement   of   right    to    enjoy   property. 

Cited  in  Condon  v.  Donohue,  160  Cal.  753,  118  Pac.  113,  holding  that  legisla 
ture  may  prescribe  form  in  which  contracts  shall  be  executed,  in  order  that  they 
may  be  valid  and  binding;  Ex  parte  Drexel,  147  Cal.  766,  2  L.R.A. (N.S.)  595, 
82  Pac.  429,  3  Ann.  Cas.  878,  holding  void  statute  prohibiting  issuance  of  trading 
stamp  for  "anything  unidentified  or  unselected  at  or  before  time  of  sale." 
Construction  of  statutes  affecting  ma  teriiilimin'.s  lien. 

Cited  in  Snell  v.  Bradbury,  139  Cal.  381,  73  Pac.  150,  holding  statute  providing 
that  where  building  contract  is  for  more  than  certain  sum  it  or  a  ruemoranduir, 
thereof  setting  forth  certain  details  and  amount  to  be  paid  thereunder  shall  be 
filed  in  county  office  or  contract  be  void,  must  be  construed  as  not  requiring 
amount  to  be  paid  to  be  stated  in  contract;  Los  Angeles  Pressed  Brick  Co.  <:. 
Higgins,  8  Cal.  App.  519,  97  Pac.  414,  on  construction  of  statute  requiring  con- 
tract for  amount  above  sum  designated  in  statute  to  contain  certain  provisions. 

Distinguished  in  Stimson  Mill  Co.  v.  Nolan,  5  Cal.  App.  760,  91  Pac.  262,  a-4 
inapplicable  to  statute  providing  terms  in  building  contract  for  sums  over  desig- 
nated amount. 
Right    of    owner    to    deductions   against    mechanics'    liens. 

Cited  in  Hampton  v.  Christensen,   148   Cal.  735,  84   Pac.  200,  holding   owne'' 
may  deduct  amount  necessarily  expended  by  him  for  material  chargeable  to  con 
tractor,  where  contract  provides  therefor  and  is  duly  recorded. 
Liability    of   owner   to    liens   on    default    of    contractor. 

Cited  in  Clark  v.  Beyrle,  160  Cal.  314,  116  Pac.  739,  holding  that  where  valid 
contract  is  filed,  right  of  lienors  is  limited  to  balance  of  contract  price  due  con- 
tractor; Butler  v.  Ng  Chung,  160  Cal.  438,  117  Pac.  512,  Ann.  Cas.  1913A,  940. 
holding  that  where  building  contract  has  been  filed  mechanic's  lien  claimants  can 
enforce  liens  against  owner  only  in  case  owner  is  owing  original  contractor  under 
contract;  Hoffman-Marks  Co.  v.  Spires,  154  Cal.  116,  97  Pac.  152,  holding  when* 
owner  is  compelled  to  complete  building  he  is  not  chargeable  to  original  con- 
tractor or  those  claiming  under  him  for  so  much  of  contract  price  as  corresponds 
to  portion  of  work  left  undone;  Stockton  Lumber  Co.  v.  Schuler,  155  Cal.  413, 
101  Pac.  307,  holding  owner's  liability  limited  to  contract  price. 

57  L.  R.  A.  728,  NATIONAL  VALLEY  BANK  v.  HANCOCK,  100  Va.   101,  93 

Am.  St.  Rep.  933,  40  S.  E.  611. 
Credits  to    which    guardian   is   entitled. 

Cited  in  Watts  v.  Watts,  104  Va.  276,  51  S.  E.  359,  holding  father  who  was  in 
possession  of  farm  belonging  to  sons  on  which  they  worked  not  entitled  to  support 
and  maintenance  of  sons  during  time  he  is  in  possession  of  farm. 
Rights  of  assignee. 

Distinguished  in  Com.  v.  Wampler,  104  Va.  342,  1  L.R.A.  (N.S.)  152,  113  Am- 
St.  Rep.  1039,  51  S.  E.  737,  7  Ann.  Cas.  422,  holding  under  statute  making 
chose  in  action  assignable  and  giving  assignee  right  to  maintain  suit  assignor 
could  have  maintained,  the  assignee  of  judgment  cannot  maintain  action  for  dam- 
ages against  officer  and  sureties  on  official  bond  for  breach  thereof  prior  to  as- 
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signment  by  failure  to  return  forth  coming  bond  taken  or  judgment  within  time 

and  in  manner  to  give  bond  force  of  judgment  against  obligors. 

Lien   of  husband's   creditors   011  liis   improvements   on   wife's   property. 

Cited  in  Brown  v.  Orr,  110  Va.  4,  135  Am.  St.  Rep.  912,  65  S.  E.  499,  holding 
that  wife's  land  will  be  charged  with  lien  in  favor  of  partnership  where  husband 
used  firm  funds  to  improve  said  property,  without  authority. 
Equitable  control  of  discretion   vested  in   trustee. 

Cited  in  note  (8  L.R.A.  (N.S.)  398)  on  equitable  control  of  discretion  vested  in 
trustee. 

57  L.  R.  A.  744,  GORDON  v.  COM.  100  Va.  825,  40  S.  E.  746. 
Subject   of   forgery. 

Cited  in  State  v.  Hazzard,  168  Ind.  168,  80  N.  E.  149,  holding  a  subject  of 
forgery  a  subscription  paper  headed  with  title  character,  authorship  and  price  of 
book. 

57  L.  R.  A.  749,  GARDNER  v.  RHODES,  114  Ga.  929,  41  S.  E.  63. 
Liability   of   owner   for   defective    premises. 

Cited  in  Byne  v.  Americus,  6  Ga.  App.  52,  64  S.  E.  285,  holding  landlord  liable 
for  defective  repair  of  building  where  repairs  were  made  by  tenant  at  his  request. 

Cited  in  footnotes  to  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  61  L.R.A. 
829,  which  sustains  owner's  liability  for  insufficiency  of  railing  of  leased  toboggan 
slide;  Langenbaugh  v.  Anderson,  62  L.R.A.  948,  which  denies  liability  of  lessor 
surrendering  complete  possession  and  control  of  premises  to  lessee  for  injury  to 
adjoining  property  through  escape  of  oil  by  lessee's  negligence. 

Cited  in  note  (92  Am.  St.  Rep.  525,  541)  on  liability  of  third  persons  of  lessors 
of  real  or  personal  property. 
Ice   on   sidewalks. 

Cited  in  footnote  to  Wixon  v.  Bruce,  68  L.R.A.  248,  which  sustains  liability 
of  tenants  of  lower  floor  of  building  for  injuries  to  travelers  due  to  formation 
of  ice  on  sidewalk  from  conductor  pipes. 

Cited  in  note  (9  L.R.A. (N.S.)  599)  on  liability  of  abutting  owner  for  injury 
by  ice  formed  from  water  artificially  turned  across  walk. 

57  L.  R.  A.  752,  PHCENIX  INS.  CO.  v.  SCHWARTZ,  115  Ga.  113,  90  Am.  St. 

Rep.  98,  41  S.  E.  240. 
Preservation   of   inventory   by   insured. 

Cited  in  German  Alliance  Ins.  Co.  v.  Newbern,  25  Okla,  492,  28  L.R.A.  (N.S.) 
340,  106  Pac.  826,  holding  insured  not  barred  from  recovery,  within  terms  of 
policy,  where  inventory  is  stolen  from  unlocked  safe  during  business  hours  with- 
out fault  or  bad  faith  of  owner. 

Cited  in  footnote  to  Continental  F.  Ins.  Co.  v.  Whitaker,  64  L.R.A.  451,  whicM 
holds  violation  of  provision  of  policy  as  to  keeping  inventory  and  books  of  account  \ 

in  fireproof  safe  within  provision  of  statute  that  false  warranties  shall  not  avoid 
the  policy  unless  made  with  intent  to  deceive,  or  unless  they  increase  the  risk. 

Cited  in  note    (104  Am.  St.  Rep.  102)    on  condition  for  keeping  of  books  and 
preserving   inventory    by    instired. 
Validity    of   statutes   allowing:   recovery    of   attorney's    fee. 

Cited  in  footnote  to  Hartford  Fire  Ins.  Co.  v.  Redding,  67  L.R.A.  518,  which  up- 
holds provision  for  recovery  of  attorneys'  fees  in  certain  cases  against  insurance 
companies. 
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Cited  in  notes  (17  L.R.A.(N.S.)  911,  912)  on  validity  of  statutory  provision  for 
attorney's  fee;  (47  L.  ed.  U.  S.  823)  on  unconstitutional  inequality  or  discrimina- 
tion in  statutes  allowing  attorney's  fees. 

Disapproved  in  Pyramid  Land  &  Stock  Co.  v.  Pierce,  30  Nev.  248,  95  Pac. 
210,  upholding  validity  of  statute  allowing  recovery  thereof  on  recovery  of  dam- 
ages against  one  unlawfully  herding  or  grazing  stock  on  his  land. 

Cited  as  overruled  in  effect  in  Harp  v.  Fireman's  Fund  Ins.  Co.  130  Ga.  732, 
61  S.  E.  704,  14  Ann.  Cas.  299,  upholding  validity  of  statute  allowing  recovery  of 
damages  and  attorney's  fees  on  recovery  on  policy  of  insurance. 

57  L.  R.  A.  754,  BIGBY  v.  WARNOCK,  115  Ga.  385,  41  S.  E.  622. 

Followed  without  discussion  in  Freeman  &  T.  News  Co.  v.  Mencken,  115  Ga. 
1018,  42  S.  E.  369. 
Validity    of   conveyance    from    husband    to    wife. 

Cited  in  Hinkle  v.  Smith,  133  Ga.  258,  65  S.  E.  427,  holding  conveyance  to  wife 
void  where  intention  is  to  defeat  husband's  creditors,  so  known  to  wife;  Helm 
v.  Brewster,  42  Colo.  37,  93  Pac.  110],  holding  validity  of  conveyance  by  husband 
to  wife  is  determined  by  intention  of  parties  with  which  conveyances  were  made 
and  accepted,  and  not  by  consideration. 
Rights  of  creditor  against  fraudulent  grantee  of  debtor. 

Distinguished  in  Graves  v.  Horton,  ]32  Ga.  789,  26  L.R.A.(N.S.)   549,  65  S.  E. 
112,  as  not  within  ruling  of  cited  case,  holding  one  not  a  judgment  creditor  of 
bankrupt  cannot  maintain  action  directly  against  one  alleged  to  be  fraudulent 
grantee  from  debtor,  who  had  conveyed  to  innocent  third  person. 
Assignment  of  error  in  excluding  testimony. 

Cited  in  Moyer  v.  Ramsay-Brisbane  Stone  Co.  119  Ga.  737,  46  S.  E.  844,  hold- 
ing assignment  of  error  in  excluding  testimony  insufficient  which  does  not  show 
what  answers  party  expected  to  elicit;  Griffin  v.  Henderson,  117  Ga.  383,  43 
S.  E.  712,  holding  it  must  appear  that  excluded  testimony  was  material  and 
was  expressly  called  to  trial  courts'  attention  at  time  of  exclusion;  Rountree  v. 
Gaulden,  123  Ga.  453,  51  S.  E.  346;  Macon  v.  Humphries,  122  Ga.  800.  50  S. 
E.  986, — holding  assignment  insufficient  which  does  not  show  answer  sought  to  be 
elicited  and  that  court  was  informed  thereof  at  time  of  ruling;  Tyner  v.  Leake, 
117  Ga.  991,  44  S.  E.  812,  holding  assignment  insufficient  where  trial  court  was 
not  informed  as  to  facts  sought  to  be  elicited. 

57  L.  R.  A.  761,  INDIANA  NATURAL  &  ILLUMINATING  GAS  CO.  v.  STATE, 

158  Ind.  516,  63  N.  E.  220. 
Duty  of   public  service   corporation   to  serve   all   alike. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  165  Ind.  501,  3  L.R.A.(N.S.)  158,  76 
N.  E.  100,  6  Ann.  Cas.  880,  holding  telegraph  company  could  not  sell  market 
quotations  on  unequal  terms;  State  ex  rel.  Goodwine  v.  Caclwallager,  172  Ind. 
637,  87  N.  E.  644,  on  right  of  telephone  company  to  abandon  agreement  for 
granting  facilities  for  telephone  communication,  where  public  has  acquired  in- 
terest. 

Distinguished  in  Irvin  v.  Rushville  Co-op.  Teleph.  Co.  161  Ind.  532,  69  N.  E. 
258,  holding  member  of  co-operative  telephone  company  not  deprived  of  property 
by  having  service   discontinued  on  his  refusal  to  pay  tolls. 
—  Corporation  supplying  natnral  gas. 

Cited  in  Indiana  Natural  Gas  &  Oil  Co.  v.  State,  162  Ind.  692,  71  N.  E.  138, 
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holding  natural  gas  company  owes  duly  not  to  discriminate  in  favor  of  one  user 

against  another. 

Conclusiveiiess   of  acts  of   local  boards. 

Cited  in  Dyer  v.  Woods,  166  Ind.  56,  76  N.  E.  624,  holding  order  of  board  of 
public  works  for  construction  of  sidewalk  conclusive  on  courts  where  it  is  not 
plain  there  is  taking  of  property  without  due  process  of  law. 

57  L.  R.  A.  764,  ROBERTS  v.  PARKER,  117  Iowa,  389,  90  N.  W.  744. 
Exemptions  from   execution. 

Cited  in  footnote  to  Williams  v.  Vincent,  68  L.R.A.  634,  which  holds  bowling 
alley  not  exempt  from  execution  as  tools  or  implements  of  trade. 

Cited  in  notes  (102  Am.  St.  Rep.  103)  on  exemption  of  wages,  salaries  and  earn- 
ings ;    ( 123  Am.  St.  Rep.   145 )    on  exemption  of  tools  and  implements. 
Team    and    vehicle. 

Cited  in  Krebs  v.  Nicholson,  118  Iowa,  134,  96  Am.  St.  Rep.  370,  91  N.  W. 
923,  holding  stallion,  driven  from  place  to  place  for  breeding  purpose,  and 
harness  and  cart  used  as  means  of  conveyance  exempt  from  execution. 

57   L.   R.   A.   765,   MISSOURI,   K.   &   T.   R.   CO.  v.   SIMONSON,   64   Kan.   802, 

91   Am.  St.  Rep.  248,  68  Pac.   653. 
Validity   of   statute  regulating   effect   of   bill   of   lading. 

Cited  in  Weber  v.  Chicago,  R.  I.  '&  P.  R.  Co.  69  Kan.  615,  77  Pac.  533,  on 
validity  of  statute  restricting  parties  who  may  bring  action  against  carrier  for 
loss  of  goods;  Yazoo  &  M.  Valley  R.  Co.  v.  Bent,  94  Miss.  686,  22  L.R.A. (N.S.) 
824,  47  So.  805,  holding  statute  making  bill  of  lading  conclusive  in  hands  of  bona 
fide  holder  as  to  receipt  of  goods  by  carrier  not  a  regulation  of  interstate 
commerce. 

Cited  in  note  (22  L.R.A.  (N.S.)  821,  822)  on  constitutionality  of  statute  making 
bill  of  lading  conclusive  as  to  receipt  of  property. 

Criticized  and  distinguished  in  Yazoo  &  M.  Valley  R.  Co.  v.  Bent,  94  Miss.  686, 
22   L.R.A. (N.S.)    824,  47   So.   805,   holding  valid   statute  making   bill  of   lading 
acknowledging  receipt  of  goods  conclusive  as  to  their  receipt  by  carrier  in  hands 
of  bona  fide  holder. 
Validity   of    statute   rendering:    certain   acts    conclusive. 

Cited  in  People  ex  rel.  Hillel  Lodge  No.  72,  I.  O.  B.  B.  v.  Rose,  207  111.  361,  69 
N.  E.  762,  holding  valid  act  making  failure  of  corporation  to  file  annual  reports 
prima  facie  evidence  of  nonuser;  Petersilie  v.  McLachlin,  80  Kan.  179,  101  Pac. 
1014,  holding  unconstitutional  statute  making  conclusive  evidence  of  proper 
service  the  posting  in  office  of  county  clerk  copy  of  notice  of  forfeiture  of  school 
lands. 
Statute  imposing:  liability  upon  common  carriers. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  383,  33  L.R.A. (N.S.)  706, 
108  X.  W.  902,  on  validity  of  statute  making  railroad  liable  for  injuries  to  servant 
from  negligence  of  fellow  servant  regardless  of  contract  of  insurance,  relief  or 
indemnity;  Atchison  T.  &  S.  F.  R.  Co.  v.  Canton  Mill  Co.  70  Kan.  768,  79  Pac. 
656,  on  validity  of  statute  preventing  defense  by  railroad  company  of  occurrence 
of  loss  of  grain  on  connecting  carrier. 

Cited  in  note  (20  L.R.A. (N.S.)  128)  on  constitutionality  of  legislation  affecting 
amount  of  liability  or  penalty  for  delay  in  delivery,  or  for  destruction,  of  freight. 
Statute  awarding  attorneys'  fees  in  particular  cases. 

Cited  in  Fritz  v.  State,  80  Kan.  169,   101   Pac.  1013,  holding  valid,  as  not  a 
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denial  of  equal  protection,  statute  authorizing  court  to  award  attorney's  fee 
on  abatement  of  nuisance  for  violation  of  prohibitory  liquor  law. 

Cited  in  footnotes  to  Atkinson  v.  Woodmansee,  64  L.R.A.  325,  which  holds 
void  provision  for  taxation  as  costs  of  attorney's  fee  in  successful  action  by 
laborer  or  artisan  to  enforce  mechanic's  lien;  Hartford  Fire  Ins.  Co.  v.  Redding, 
67  L.R.A.  518;  L'Engle  v.  Scottish  Union  &  N.  Ins.  Co.  67  L.R.A.  581, — which 
upholds  provision  for  recovery  of  attorneys'  fees  in  certain  cases  against  fire 
and  life  insurance  companies. 

Cited  in  notes  (17  L.R.A.  (N.S.)  911)  on  validity  of  statutory  provision  for 
attorney's  fee;  (47  L.  ed.  U.  S.  822)  on  unconstitutional  inequality  or  discrimina- 
tion in  statutes  allowing  attorney's  fees. 

57  L.  R.  A.  771,  LOUISVILLE  &  N.  R.  CO.  v.  HULL,  113  Ky.  561,  68  S.  W.  433. 
Recovery  for  mental  anguish. 

Cited  in  Wilson  v.  St.  Louis  &  S.  F.  R.  Co.  160  Mo.  App.  658,  142  S.  W.  775, 
holding  that  recovery  may  be  had  for  mental  suffering  caused  by  wilful  and 
wanton  wrong  and  intended  to  cause  mental  distress:  Thurman  v.  Western  U. 
Teleg.  Co.  127  Ky.  141,  14  L.R.A.  (N.S.)  502,  105  S.  W.  155,  holding  damages  re- 
coverable for  failure  to  deliver  message  from  wife  to  husband  advising  him 
of  serious  condition  of  child,  whereby  he  does  not  communicate  with  or  give 
consolation  to  her;  Postal  Teleg.  Cable  Co.  v.  Terrell,  124  Ky.  830,  14  L.R.A. 
(N.S.)  933,  100  S.  W.  292,  holding  damages  recoverable  for  failure  to  deliver 
telegram  advising  of  arrival  of  relative  at  certain  depot  at  stated  hour  and 
asking  addressee  to  meet  train,  whereby  person  was  compelled  to  stay  in  depot 
all  night. 

—  For  mistreatment   of  corpse. 

Cited  in  Long  v.  Chicago,  R.  I.  &  P.  R.  Co.  15  Okla.  516,  6  L.R.A.  (N.S.)  885, 
86  Pac.  289,  6  Ann.  Cas.  1005,  holding  damages  for  mental  anguish  cannot  be 
recovered  by  parents  for  mutilation  of  corpse  of  child. 

—  For   carriers  miscnrriag-e    of    dead    body. 

Cited  in  Alabama  City  G.  &  A.  R.  Co.  v.  Brady,  160  Ala.  620,  49  So.  351, 
holding  recovery  cannot  be  had  where  corpse  arrives  before  time  appointed  for 
funeral  but  widow  of  own  motion  postpones  it  until  next  day. 

Cited  in  notes  (19  L.R.A. (N.S.)  566)  on  mental  anguish  as  element  of  dam- 
ages in  action  for  breach  of  contract  relative  to  corpse;  (38  L.R.A.  (N.S.)  433) 
on  duty  of  carrier  as  to  transportation  of  corpses. 

Disapproved  in  Beaulieu  v.  Great  Northern  R.  Co.  103  Minn.  53,  19  L.R.A. 
(N.S.)  569,  114  N.  W.  353,  14  Ann.  Cas.  462,  holding,  in  action  for  damages 
for  breach  of  contract  to  transport  corpse,  consisting  of  carrying  corpse  beyond 
connecting  carrier,  delaying  funeral,  mental  anguish  cannot  be  recovered  iu 
absence  of  wilful  or  malicious  misconduct. 
Remarks  of  counsel. 

Cited    in    Illinois   C.    R.    Co.   v.    Jolly,    119    Ky.   456,    84    S.    W.    330,    holding 
improper  remarks  of  plaintiff's  attorney  in  action  for  personal  injuries  against 
railroad  that  after  accident  employees  had  to  sign  prepared  statements  thereof 
and  that  if  they  answered  "no"  "they  walk  the  plank." 
Vacation   of   excessive   verdict. 

Cited  in  Harvey  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  583,  69  S.  E.  627, 
on  duty  of  court  to  set  aside  excessive  verdict  where  verdict  indicates  wanton 
disregard  of  evider.ee. 
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57  L.  R.  A.  775,  LEXINGTON  v.  THOMPSON,  113  Ky.  540,  101  Am.  St.  Rep. 

361,  68  S.  W.  477. 
Rig'ht    of    local    self-government. 

Cited  in  Ex  parte  Paducah,  125  Ky.  517,  101  S.  W.  898,  holding  it  competent 
for  legislature  to  fix  number  of  policemen  in  cities  of  second  class;  Boise  City 
Nat.  Bank  v.  Boise  City,  15  Idaho,  803,  100  Pac.  93,  holding  general  act  of  legis- 
lature authorizing  issue  of  bonds  for  local  improvements  by  cities  generally  an 
infringement  of  local  self  government  as  applied  to  city  having  special  charter 
and  amendment  of  which  can  only  be  by  special  legislation;  Horton  v.  Newport, 
27  R.  I.  290,  1  L.R.A.(N.S.)  518,  61  Atl.  759,  8  Ann.  Cas.  1097,  holding  la-.v 
authorizing  governor  to  appoint  board  of  police  commissioners  of  certain  city  and 
stating  salary  not  an  infringement  or  right  of  local  self  government,  such  police 
system  being  part  of  state  government;  Paducah  v.  Evitts,  120  Ky.  448,  86  S.  W. 
1123,  holding  that  city  council  could  not  fix  salary  of  jailor  at  lower  figure  than 
provided  by  statute,  the  control  of  police  being  a  governmental  function;  Wulf 
v.  Kansas  City,  77  Kan.  368,  94  Pac.  207,  holding  valid  act  authorizing  and  re- 
quiring cities  of  certain  population  to  provide  for  system  of  parks  and  boulevards 
and  authorizing  appointment  of  park  commissioners;  Ex  parte  Anderson,  46  Tex. 
Grim.  Rep.  395,  81  S.  W.  973,  on  jurisdiction  of  city  court  to  try  violation  of 
state  statute. 

Cited  in  notes   (1  L.R.A.  (N.S.)   515)   on  right  of  local  self-government;   legis- 
lative regulation  of  municipal  officers;    (15  L.R.A.  (N.S.)   576)    on  state  control 
of   municipal   fire  department. 
Fireman    as    public    officer. 

Cited  in  Schmitt  v.  Dooling,  145  Ky.  242,  36  L.R.A.  (N.S.)  886,  140  S.  W. 
197,  Ann.  Cas.  1913B,  1078,  holding  that  fireman  is  within  rule  that  public  officer 
cannot  assign  salary  yet  to  be  earned. 

Cited  in  note    (36  L.R.A.  (N.S.)    884)    on   fireman  as  public  officer. 

57  L.  R.  A.  781,  KENTUCKY  &  I.  BRIDGE  CO.  v.  MONTGOMERY,  24  Ky.  L. 

Rep.  167,  67  S.  W.  1008,  68  S.  W.  1097. 
Liability   for   frightening  horse   by   noise,   etc. 

Cited  in  footnote  to  Snyder  v.  Philadelphia  Co.  63  L.R.A.  896,  which  sustains 
right  of  owner  of  gas  well  near  highway  to  open  it  for  purpose  of  allowing  the 
gas  to  blow  the  water  out,  though  the  noise  is  liable  to  frighten  horses. 
—  Of    mil  road. 

Cited  in  Louisville  &  N.  R.  Co.  v.  McCandless,  123  Ky.  127,  93  S.  W.  1041, 
holding  that  railroad  company  is  not  liable  for  injury  caused  by  blowing  whistle 
when  approaching  crossing,  in  accordance  with  statute,  when  person  in  charge  of 
engine  has  not  discovered  peril  of  person  or  animal. 

Cited  in  footnote  to  Hinchman  v.  Pere  Marquette  R.  Co.  65  L.R.A.  553,  which 
sustains  liability  of  railroad  company  for  injury  due  to  emission  of  steam  from 
engine  in  highway  at  a  railroad  crossing  while  a  traveler  was  attempting  to  drive 
across  the  track. 

Cited  in  notes  (31  L.R.A.  (N.S.)  983)  on  liability  for  injuries  from  sparks 
and  cinders  by  negligent  operation  of  trains  to  persons  on  adjoining  property  or 
highway;  (33  L.R.A.  (N.S.)  130)  on  frightening  horse  on  highway  by  locomotive 
or  car  running  parallel. 

57  L.  R.  A.  784,  TILLMAN  v.  DUNMAN,  114  Ga.  406,  88  Am.  St.  Rep.  28,  40 
S.  E.  244. 


to   specific   performance   on   gale   at  auction. 

Cited  in  Mallard  v.  Curran,  123  G-a.  875,  51  S.  E.  712,  holding  auction  sale 
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completed  on  fall  of  auctioner's  hammer  and  specific  performance  could  be     en- 
forced. 

Annotation  cited  in  Anderson  v.  Wisconsin  C.  R.  Co.  107  Minn.  301,  20  L.R.A. 
(X.S.)  1136,  131  Am.  St.  Rep.  462,  120  X.  W.  39,  16  Ann.  Cas.  379,  on  consumma- 
tion of  contract  at  sale  by  public  auction. 
Adjournment  of  judicial   sales. 

Cited  in  notes  (20  L.R.A. (X.S.)  1133)  on  right  to  withdraw  property  from 
auction  sale  after  it  has  been  offered;  (97  Am.  St.  Rep.  655)  on  adjournment  of 
execution  and  judicial  sales. 

57  L.  R.  A.  791,  BAIN  v.  ATKIXS,  181  Mass.  240,  92  Am.  St.  Rep.  411,  63  X.  E. 

414. 
Hist  lit*   of  parties   to   contract   of   liability   insurance. 

Cited  in  Cushman  v.  Carbondale  Fuel  Co.  122  Iowa,  658,  98  N.  W.  509,  hold- ' 
ing  where  contract  provides  for  indemnity  to  employer  for  "loss  actually  sus- 
tained and  paid  in  satisfaction  of  judgment  after  trial  of  issue"  no  recovery  could 
be   had   thereon,   as   between   the   parties,   until   judgment   was   paid;    Finley   v. 
United  States    Casualty  Co.  113  Tenn.  598,  83  S.  W.  2,  3  Ann.  Cas.  962,  on  dis- 
tinctions   between    effect   of   policy   insuring    directly   against   liability   and   one 
against  loss  by  reason  of  liability. 
Rig-hts  of  Injured   person   against   insurer. 

Cited  in  Clark  v.  Bonsai,  157  X.  C.  273,  72  S.  E.  954,  holding  that  employee 
cannot  appropriate  employer's  indemnity  to  his  claim  for  damages  except  by  at- 
tachment or  bill  in  nature  of  equitable  fi  fa,  or  action  in  nature  of  final  process; 
Kinnan  v.  Fidelity  &  C.  Co.  107  111.  App.  410,  holding  injured  employee  has 
no  right  of  action  against  guaranty  company  on  employer's  liability  contract: 
Carter  v.  ^Etna  L.  Ins.  Co.  76  Kan.  279,  11  L.R.A. (X.S.)  1156,  91  Pac.  178, 
holding  injured  employee  cannot  recover  against  indemnitor  of  employer  against 
personal  injuries  where  contract  provided  no  action  should  be  brought  except 
by  assured  to  reimburse  him  for  loss  actually  sustained  and  paid  in  satisfaction 
of  judgment  after  trial  of  issue,  until  assured  sustains  loss  thereunder. 

Cited  in  footnote  to  Frye  v.  Bath  Gas  &  Electric  Co.  59  L.R.A.  444,  which  de- 
nies right  of  injured  employee  to  enforce  employer's  liability  insurance  against 
insurer  after  employer's  insolvency. 

Cited  in  note  (7  L.R.A.(N.S.)  960)  on  injured  employee's  right  to  reach  fund 
under  employer's  liability  policy. 

Distinguished  in  Sanders  v.  Frankfort  M.  Acci.  &  Plate  Glass  Ins.  Co.  72 
X.  II.  493,  101  Am.  St.  Rep.  688,  57  Atl.  655,  holding  insurer  liable  to  injured 
servant  although  contract  provided  no  action  except  by  insured  should  be  brought 
and  then  for  reimbursement  for  loss  sustained  in  satisfaction,  where  insurer 
takes  entire  charge  of  investigation  and  control  of  trial  of  case  under  provision 
making  insurer  assume  obligation  to  pay  or  secure  discharge  of  insured. 

57  L.  R.  A.  793,  XATIONAL  MUT.  BLDG.  &  L.  ASSO.  v.  BRAHAN,  80  Miss. 

407,  31  So.  840. 

Followed  without  discussion  in  Georgia  State  Bldg.  &  L.  Asso.  v.  Shannon,  80 
Miss.  643,  31  So.  900. 
Conflict    of    laws. 

Cited  in  note  (4  L.R.A.  (N.S.)  1192)  on  enforcement  of  mortgage  on  realty 
valid  according  to  law  of  place  where  made  and  payable  but  usurious  according  to 
lex  fori  ot  rei  sitse. 
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—  As  to  building-  and  loan   contract. 

Followed  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Farnham,  81  Miss.  367,  33  So.  2, 
holding  that  loan  by  foreign  association  to  resident  of  state  where  it  has  special 
agents  and  place  for  payment  is  subject  to  laws  of  such  state. 

Cited  in  Hicinbothen  v.  Interstate  Loan  Asso.  40  Or.  514,  69  Pac.  1018,  holding 
where  association  of  one  state  has  resident  agent  in  another  with  authority  to 
take  application  for  loans  therein  and  forward  to  home  office,  and  all  payments, 
though  due  and  payable  at  home  office,  could  be  paid  to  local  agents  and  security 
given  in  state  where  agent  resided,  contract  governed  by  law  of  agent's  state. 

Cited  in  footnote  to  Shannon  v.  Georgia  State  Bldg.  &  Loan  Asso.  57  L.R.A. 
'800,  which  holds  that  question  whether  loan  by  foreign  association  to  resident, 
secured  by  mortgage  on  land  within  state,  is  usurious  will  be  determined  by  local 
laws. 

Cited  in  note  (62  L.R.A.  67,  68)  on  conflict  of  laws  as  to  interest  and  usury. 
l,ii\ix  impairing  the  obligations  of  existing  contracts. 

Cited  in  Swanson  v.  Ottumwa,  131  Iowa,  549,  5  L.R.A.  (N.S.)  866,  106  JSI.  W. 
fl,  9  Ann.  Cas.  1117,  holding  change  in  decision  of  court  not  the  making  of  a 
new  law  within  constitutional  inhibition  against  impairment  of  obligation  of 
contract. 

57  L.  R.  A.  800,  SHANNON  v.  GEORGIA  STATE  BLDG.  &  L.  ASSO.  78  Miss. 

955,  84  Am.  St.  Rep.  657,  30  So.  51. 
Subsequent  appeal  in  80  Miss.  643,  31  So.  900. 
Conflict   of   laws   as    to    building   and   loan    association    contract. 

Approved  in  National  Bldg.  &  L.  Asso.  v.  Wilson,  78  Miss.  1003,  30  So.  56, 
holding  contract  governed  by  local  law  where  business  is  domesticated  by  pay- 
ments made  to  local  agent,  though  contract  provide  it  shall  be  construed  by  law 
•of  home  state. 

Cited  in  National  Mut.  Bldg.  &  L.  Aaso.  v.  Brahan,  80  Miss.  416,  57  L.R.A. 
794,  31  So.  840,  holding  contract  of  foreign  association  having  no  general  agent 
or  office  in  state,  but  having  special  agents  to  solicit  subscriptions  and  receive 
payments  for  dues,  interest  and  premiums,  and  secured  by  property  in  state 
where  agent  resided,  governed  by  law  of  such  state  though  contract  provides  it 
shall  be  construed  by  law  of  state  of  organization;  National  Mut.  Bldg.  &  L. 
Asso.  v.  Brahan,  193  U.  S.  649,  48  L.  ed.  829,  24  Sup.  Ct.  Rep.  532,  holding  con- 
tract governed  by  law  of  state  where  doing  business,  where  hy  doing  business  it 
accepted  provision  of  statute  making  its  contracts  construable  by  its  laws;  Nation- 
al Mut.  Bldg.  &  L.  Asso.  v.  Pinkston,  79  Miss.  477,  30  So.  692,  holding  act  regu- 
lating rate  of  interest  and  excepting  building  associations  was  exception  in  favor 
of  domestic  associations  only. 

Cited  in  footnote  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.R.A. 
793,  which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured 
by  mortgage  on  land  in  state,  determined  by  local  law. 

Cited  in  note  (62  L.R.A.  67,  68,  70,  73)  on  conflict  of  laws  as  to  interest  and 
usury. 

57  L.  R.  A.  806,  Re  ASCHER,  130  Mich.  540,  90  N.  W.  418. 
Second    jeopardy. 

Cited  in  State  v.  Hansford,   76  Kan.  684,   14  L.R.A.(N.S.)    554,  92  Pac.  551, 

holding   accused   not  twice   placed   in   jeopardy   where   after   jury   is   sworn   and 

testimony  introduced  court  learns  and  determines  from  judicial  inquiry  that  juror 

is   prejudiced   and   unfit   to   sit    and   disqualification    would    invite   verdict,   and 

L.R.A.  Au.  Vol.  VI.— 29. 
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discharges  jury  and  impanels  another;  People  v.  Parker,  145  Mich.  500,  10& 
X.  W.  999,  holding  accused  placed  twice  in  jeopardy  by  second  trial  where  on 
first  trial  after  beginning  of  testimony  for  accused  court  discharges  jury  with 
statement,  based  on  ex  parte  investigation  by  court,  of  suspicion  of  wrongdoing 
by  juror  and  belief  that  fair  trial  cannot  be  had. 

Cited  in  footnote  to  Dreyer  v.  People,  58  L.R.A.  869,  which  holds  discharge  of 
jury  without  consent  of  accused,  because  jurors  unable  to  agree,  not  former 
jeopardy. 

Cited  in  note   (14  L.R.A.  (X.S.)    549)   on  elf'ect  of  discharge  of  jury  upon  dis- 
covery of   prejudice,    disqualification,   or   misconduct,   to   sustain   plea   of   former 
jeopardy. 
Misconduct  of  juror. 

Cited  in  Hedger  v.  State,  144  Wis.  301,  128  N.  W.  80,  holding  that  court  may 
discharge  jury  in  criminal  case  and  begin  trial  anew,  where  after  jury  is  ac- 
cepted it  is  discovered  that  one  of  jurors  is  impartial;  People  v.  Sharp,  163 
Mich.  83,  127  N.  W.  758,  holding  that  judge  properly  discharged  jury  in  criminal 
case,  where  after  investigation  he  learns  that  juror  stated  publicly,  during  trial, 
that  when  he  had  his  mind  made  up  it  would  take  more  than  they  then  had  to 
change  it;  Cooper  v.  Carr,  101  Mich.  412,  126  X.  W.  468,  on  power  of  court  to 
arrest  trial  for  misconduct  of  juror  and  impanel  new  jury. 

Distinguished  in  Warren  v.  Connolly,  165  Mich.  281,  33  L.R.A.  (N.S.)  318,  130 
X.  W.  637,  holding  that  court  cannot  by  ex  parte  order  require  publisher  of 
newspaper,  although  he  is  also  attorney  at  law,  to  justify  in  open  court  article 
which  raised  suspicion  that  jury  was  bribed  where  doing  so  would  subject  him 
to  libel  suits. 

•  i 

57  L.  R.  A.  811,  TECUMSEH  NAT.  BAXK  v.  CHAMBERLAIX  BKG.  HOUSE, 

63  Xeb.  163,  88  X.  W.  ]86. 
Inability    of    bunk    for    acts   of    employees. 

Cited  in  Jones  v.  First  Xat.  Bank,  3  Xeb.  (Unof.)  77,  90  X.  W.  912,  holding 
bank  not  liable  for  act  of  assistant  cashier  in  defrauding  depositor  by  aid  of 
conspirator,  where  he  is  acting  outside  scope  of  his  authority  and  solely  for  his 
own  interests,  the  bank  not  being  chargeable  with  notice. 

57  L.  R.  A.  817,  COLEY  v.  NORTH  CAROLIXA  R.  CO.  128  X.  C.  534,  39  S.  E. 

43,  129  X.  C.  407,  40  S.  E.  195. 
Duty    of   employer    to    furnish    safe    appliances. 

Cited  in  Home  v.  Atlantic  Coast  Line  R.  Co.  153  XT.  C.  242,  69  S.  E.  132,  hold- 
ing that  railroad  is  liable  for  injury  to  yardman,  inexperienced  in  coupling  cars, 
caused  by  use  of  defective  car  coupler  furnished;  Urquhart  v.  Durham  &  S.  C. 
R.  Co.  156  X.  C.  583,  72  S.  E.  630,  holding  that  question  of  liability  of  railroad 
for  injury  to  brakeman  is  for  jury  where  it  appears  that  old  engine  with  danger- 
ous step  was  used  and  that  ice  was  permitted  to  form  on  step;  Walker  v.  Caro- 
lina C.  R.  Co.  135  X.  C.  741,  47  S.  E.  675,  holding  railroad  company  liable  for 
injury  from  defective  sand-drier. 

Cited   in  note    (19   L.R.A. (X.S.)    738)    on   what  constitutes   defect   in   "ways" 
of  railroad  within  employer's  liability  act. 
Duty    of    inspection. 

Cited  in  Lyle  v.  Alabama  G.  S.  R.  Co.  76  C.  C.  A.  301,  145  Fed.  614,  holding 
railroad  negligent  in  not  inspecting  bumpers  to  find  whether  they  were  safe,  and 
to  keep  them  safe. 
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Assumption  of   risks  of   employment. 

Cited  in  Brazille  v.  Carolina  Barytes  Co.  157  X.  C.  459,  73  S.  E.  215;  Postal 
Teleg.-Cablc  Co.  v.  Grantham,  10!)  C.  C.  A.  370,  187  Fed.  59,— holding  that 
whether  plaintiff  assumed  risk  from  use  of  tool  supplied  depended  upon  whether 
danger  from  its  use  was  so  clear  that  he  appreciated  it  or  should  have  known  it 
which  was  for  jury;  Fleming  v.  Southern  R.  Co.  132  N.  C.  720,  44  S.  E.  551 
(dissenting  opinion),  on  assumption  of  risk  in  use  of  defective  machinery; 
Ausley  v.  American  Tobacco  Co.  130  X.  C.  36,  40  S.  E.  819,  holding  machinist, 
employed  to,  and  who  does,  assist  in  putting  up  dryer  machine  in  dry  house  and 
thereafter  employed  to  run  and  look  after  machine,  who  knows  everything  about 
machine  assumes  risk  of  injury  from  contact  with  unguarded  cogwheel,  there 
being  no  latent  or  hidden  defects;  Orr  v.  Southern  Bell  Teleph.  &  Teleg.  Co. 
132  X.  C.  C94,  44  S.  E.  401,  holding  risk  of  injury  in  taking  down  telephone 
pole  without  "spikes"  and  "dead  men,"  not  being  obviously  dangerous,  not  as- 
sumed by  Avorking  without  such  appliances;  Pressly  v.  Dover  Yarn  Mills,  338 
X.  C.  414,  51  S.  E.  69.  holding  proper  a  charge  by  court  on  assumption  of  risk 
that  if  jury  should  find  from  evidence  that  plaintiff  knew,  or  by  exercise  of  ordi- 
nary care  ought  to  have  known  at  time  of  injury  that  machine  he  Avas  repair- 
ing Avas  not  provided  Avith  shifter  and  that  belt  Avas  liable  to  slip  and  danger  in 
so  acting  Avas  obvious,  he  assumed  risk. 

Cited  in  footnotes  to  Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  59  L.R.A.  698,  which 
holds  habitually  excessiA'e  speed  of  train  though  municipality  assumed  by  brake- 
man ;  St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  551,  which  holds  danger  from 
exposed  gearing  in  factory  assumed  by  employee. 

Cited  in  notes   (6  L.R.A.  (N.S.)   985)   on  assumption  of  risk  of  master's  breach 
of   statutory   duty;    (28   L.R.A.  (X.S.)    1241,   1242)    as   to   whether   servant   may 
assume  risk  of  dangers  created  by  master's  negligence. 
—  Statutes   barring-    the    defense. 

Cited  in  Bissell  v.  Greenleaf-Johnson  Lumber  Co.  152  N.  C.  125,  67  S.  E.  259, 
holding  under  statute,  defense  of  assumption  of  risk  not  available  where  injury 
results  from  use  of  defectiA'e  machinery;  Boney  v.  Atlantic  &  N.  C.  R.  Co.  145 
X.  C.  249,  58  S.  E.  1082,  holding  under  statute  defendant  denied  defense  of  as- 
sumption of  risk  Avhere  plaintiff  Avas  injured  by  using  defective  hand  car; 
Hairston  v.  United  States  Leather  Co.  143  N.  C.  518,  55  S.  E.  847,  10  Ann.  Cas. 
698,  holding  under  statute  making  void  waiver  of  provision  of  statute  giving- 
right  of  action  for  injury,  defense  of  contributory  negligence  and  assumption 
of  risk  shut  off;  Cogdell  v.  Southern  R.  Co.  129  N.  C.  400,  40  S.  E.  202;  Mott 
v.  Southern  R.  Co.  131  N.  C.  235,  42  S.  E.  601;  Thomas  v.  Raleigh  &  A.  Air 
Line  R.  Co.  129  N.  C.  394,  40  S.  E.  201, — holding  railroad  company  deprived  of 
defense  of  assumption  of  risk  by  statute  giving  employee  right  of  action  for 
personal  injury  by  negligence  of  felloAV  servant  or  by  defect  in  machinery,  way* 
or  appliances  of  company;  Biles  v.  Seaboard  Air  Line  R.  Co.  143  N.  C.  82,  55 
S.  E.  512;  Biles  v.  Seaboard  Air  Line  R.  Co.  139  N.  C.  531,  52  S.  E.  129,— hold- 
ing defense  of  assumption  of  risk  not  open  if  jury  find  injury  was  proximate 
consequence  of  Avorking  with  defective  engine  or  appliance,  under  statute;  El- 
more  v.  Seaboard  Air  Line  R.  Co.  131  N.  C.  582,  42  S.  E.  989  (dissenting  opin- 
ion), on  assumption  of  risk  Avhich  law  forbids  to  be  imposed;  El  Paso  &  S.  VV> 
R.  Co.  v.  Foth,  45  Tex.  Civ.  App.  282,  100  S.  W.  171,  holding  Avhere  employee  is 
in  employment  at  time  change  in  law,  as  to  assumption  of  risk  goes  into  effect, 
he  can  obtain  benefit  of  act. 

Annotation  cited  in  El  Paso  &  S.  W.  R.  Co.  v.  Foth,  101  Tex.  139,  105  S.  W. 
322,  on  application  of  change  in  law  as  to  assumption  of  risk  to  employees  em- 
ployed at  time  of  its  passage. 
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—  Contributory 

Cited  in  Lowe  v.  Southern  R.  Co.  85  S.  C.  369,  137  Am.  St.  Rep.  904,  67  S.  E. 
460,  holding  that  under  statute,  in  action  for  injury  while  working  on  bridge, 
caused  by  negligent  order  of  superior,  master  may  set  up  defense  of  contribu- 
tory negligence;  Dermid  v.  Southern  R.  Co.  148  X.  C.  195,  61  S.  E.  G57  (dis- 
senting opinion),  on  act  amounting  to  contributory  negligence;  Bessent  v. 
Southern  R.  Co.  132  X.  C.  943,  44  S.  E.  648  (dissenting  opinion),  on  what 
constitutes  negligence;  Graves  v.  Norfolk  &  S.  R.  Co.  130  X.  C.  11,  48  S.  E.  502, 
holding  court  did  not  err  in  refusing  to  direct  an  affirmative  finding  on  issue 
of  contributory  negligence  on  given  state  of  facts,  where  evidence  was  con- 
flicting and  a  finding  that  even  if  plaintiff  was  guilty  of  contributory  it  was 
not  proximate  cause  of  injury  would  have  been  justified;  Smith  v.  Atlantic  & 
C.  Air  Line  R.  Co.  147  X.  C.  610,  61  S.  E.  575,  holding  justified  verdict  for  plain- 
tiff who  was  injured  by  being  run  over  by  engine  in  attempting  to  use  footboard 
in  violation  of  rule  which  has  been  habitually  violated  so  frequently  and  openly 
and  so  long  that  employer  could  have  ascertained  its  nonobservance;  Blackburn 
v.  Cherokee  Lumber  Co.  152  X.  C.  363,  67  S.  E.  915,  holding  standing  on  running 
l>oard  on  engine  not  contributory  negligence  where  proximate  cause  of  injury 
from  collision  was  negligent  failure  to  equip  cars  with  automatic  couplers  where- 
by train  broke  in  two  and  collided;  Indiana  Xatural  Gas  &  Oil  Co.  v.  O'Brien, 
160  Jnd.  277,  65  X.  E.  918,  on  well  recognized  distinction  between  contributory 
negligence  and  assumption  of  risk. 

Cited  in  footnote  to  Xeeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A. 
146,  which  holds  employee's  contributory  negligence  in  using  defective  ladder  to 
adjust  belt  upon  moving  machinery  after  complaining  of  the  risk,  one  for  the 
jury. 

Cited  in  note   (13  L.R.A.  (X.S.)   1155)   on  contributory  negligence  as  defense  to 
servant's  action  for   injuries   from  violation   of  master's   statutory   duty,   where 
statute  excludes  defense  of  assumption  of  risk. 
V<l  m  i.sMl  l>i  I  i  t  y   of  promise  to  repair. 

Cited   in   Springs   v.   Southern  R.   Co.   130   X.   C.   201,   41   S.  E.   100,  holding 
competent  evidence  that  switchman  complained  against  having  to  ride  on  fender 
of  road  engine  and  was  promised  that  regular  switch  engine,  which  was  safer, 
would  be  returned  to  work. 
Statutes    barring-    defenses    to    personal    injury    actions. 

Cited  in  Nicholson  v.  Transylvania  R.  Co.  138  X.  C.  517,  51  S.  E.  40,  on 
validity  of  statute  giving  railroad  employee  right  of  action  for  injury  from 
liegligence  of  fellow  servant. 

Cited   in   footnote   to   Ballard   v.   Mississippi   Cotton    Oil   Co.   62    L.R.A.   407, 
•which    holds    statute   making    all    corporations    liable    for    injuries    to    employees 
through   defective  machinery  unconstitutional. 
—  Contracts    \\  n  i  \  i  iiii    statutory    rift'  lit. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ross,  169  Ind.  11,  80  X.  E.  845, 
holding  invalid  contract  by  servant  to  assume  risk  under  statute  declaring  void 
any  contract  of  railroad  with  employee  releasing  it  from  liability  for  its  negli- 
gence, another  statute  making  it  liable  for  injuries  from  its  negligence;  Lassiter 
v.  Raleigh  &  G.  R.  Co.  137  X.  C.  152,  49  S.  E.  93,  holding  void  a  contract  re- 
leasing railroad  from  liability  by  assuming  risk  because  of  inadequate  number 
of  fellow  servants  under  statute  making  invalid  contract  waiving  any  provision 
of  law  giving  right  of  action;  Fleming  v.  Southern  R.  Co.  131  N.  C.  485,  42  S. 
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E.  005,  as  excerpt  from  opinion  having  been  incorporated  in  judge's  instruction 

to  jury. 

Variance. 

Cited  in   Harris  v.   Balfour   Quarry   Co.   131   N.  C.  558,  42   S.  E.  973,   holding 
there    is   variance   where   plaintiff   alleges   injury   from    incompetence   of   superin- 
tendent in  direction  of  work  in  unsafe  manner  and  proof  is  introduced  to  show 
superintendent  was  vice-principal  but  not  to  show  his  incompetence. 
Presumptions   upon   motion    for   non-suit   or   directed    verdict. 

Cited  in  Livermon  v.  Roanoke  &  T.  River  R.  Co.  131  N.  C.  530,  42  S.  E.  942, 
holding  where  defendant  at  close  of  plaintiff's  evidence  moves  for  directed 
verdict,  all  contradictions  must  be  solved  in  favor  of  opposite  party,  taking  his 
evidence  aa  true,  and  construing  all  evidence  in  light  most  favorable  to  him; 
Craft  v.  Norfolk  &  S.  R.  Co.  130  X.  C.  50,  48  S.  E.  519;  Biles  v.  Seaboard  Air 
Line  R.  Co.  143  N.  C.  80,  55  S.  E.  512;  Hopkins  v.  Norfolk  &  S.  R.  Co.  131  N.  C. 
464,  42  S.  E.  902, — holding  on  motion  for  nonsuit  the  evidence  of  plaintiff  must 
be  accepted  as  true  and  construed  in  light  most  favorable  to  him;  United  States 
Leather  Co.  v.  Howell,  80  C.  C.  A.  074,  151  Fed.  450,  on  construction  of  evidence 
on  motion  to  direct  verdict;  Smith  v.  Wilmington  &  W.  R.  Co.  130  N.  C.  310, 
41  S.  E.  481  (dissenting  opinion),  on  construction  of  plaintiff's  evidence  on 
compulsory  non-suit;  dissenting  opinion  in  Kearns  v.  Southern  R.  Co.  139  N. 
C.  481,  52  S.  E.  131;  Lewis  v.  Clyde  S.  S.  Co.  132  N.  C.  922,  44  S.  E.  606,— on 
construction  of  plaintiff's  evidence  on  motion  for  non-suit. 
Coiieiusivent-SK  of  trial  court's  order  in  refusing  to  set  aside  verdict. 

Cited  in  McCord  v.  Atlanta  &  C.  Air  Line,  R.  Co.  134  N.  C.  59,  45  S.  E.  1031, 
holding  trial  court's  refusal  to  set  aside  verdict  conclusive  although  court  states, 
that  had  he  been  member  of  jury  he  would  not  have  found  as  they  did. 
Mental    unuuish    us    element    of    dnmag'es. 

Cited  in  footnote  to  Maynard  v.  Oregon  R.  &  Nav.  Co.  68  L.R.A.  477,  which 
holds  mental  anguish  from  inability  to  work  and  properly  support  child  not 
proper  element  of  damages  for  personal  injury. 


Cited  in  Junge  v.  MacKnight,  137  N.  C.  293,  49  S.  E.  474  (dissenting  opinion), 
on  propriety  of  rehearing  of  decisions  by  appellate  court. 

57  L.  R.  A.  846,  STATE  v.  HAMEY,  168  Mo.  167,  67  S.  W.  620. 

Cited  historically  in  Champagne  v.  Hamey,  189  Mo.  728,  88  S.  W.  92,  a  civil 
action  arising  out  of  the  same  alleged  rape. 
Rape. 

Followed  without  discussion  in  State  v.  Enbanks,  199  Mo.  127,  97  S.  W.  876. 

Cited  in  State  v.  Allen,  174  Mo.  697,  74  S.  W.  839,  holding  accused  guilty  of 
rape  if  he  had  carnal  knowledge  of  female  child  under  age  of  fourteen  years, 
whether   accomplished  with   or  without  force  and   with   or   without  consent. 
Carnal    knowledge    of    infant. 

Followed  without  discussion  in  State  v.  Mathews,  202  Mo.  143,  100  S.  W.  420. 

Cited  in  State  v.  Hunter,  171  Mo.  442,  71  S.  W.  1132;  State  v.  Mathews,  202 
Mo.  149,  100  S.  W.  420;  State  v.  Hunter,  171  Mo.  439,  71  S.  W.  675,— holding 
valid  a  statute  making  it  felony  for  person  over  age  of  sixteen  to  have  carnal 
knowledge  of  unmarried  female  of  previously  chaste  character  between  ages  of 
fourteen  and  eighteen ;  State  v.  Day,  188  Mo.  364,  87  S.  W.  465,  holding  consent 
of  female  to  sexual  intercourse  does  not  affect  criminality  of  act  if  female  be 
under  eighteen  years  of  age. 
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Conviction    of    included    or    component    offenses. 

Cited  in  State  v.  Skillman,  228  Mo.  439,  128  S.  W.  729,  holding  state  can 
select  for  prosecution  less  offense  of  which  person  is  guilty  though  he  is  guilty 
of  greater  offense;  State  v.  Smith,  190  Mo.  719,  90  S.  W.  440,  holding  conviction 
for  stealing  from  person  in  nighttime  can  be  sustained  under  indictment  for 
same,  although  evidence  justified  conviction  for  robbery  which  was  higher  crime; 
State  v.  Wilson,  225  Mo.  516,  125  S.  W.  479,  on  right  of  accused  to  complain  of 
conviction  of  lesser  degree,  as  charged,  where  evidence  would  justify  conviction 
of  higher  degree. 

Distinguished  in  State  v.   Scott,   172  Mo.  544.   72   S.  W.   897,  holding  statute 
forbidding  conviction  of  attempt  or  assault  where  it  appears  crime  charged  was 
consummated   is   not   in   conflict   with   rule   that   indictment   and    conviction   for 
lesser  offense  than  proved  was  good. 
Trial   by   jury. 

Cited  in  Eckrick  v.  St.  Louis  Transit  Co.  176  Mo.  648,  62  L.R.A.  916,  footnote 
p.  912,  98  Am.  St.  Rep.  517,  75  S.  W.  755,  holding  valid  statute  providing  for 
special  jury  in  cities  of  certain  population. 
I.«'Ki.sl«  <  i  \  «>   control   of   selection    of  juries. 

Cited  in  State  v.  Lehman,  175  Mo.  624,  75  S.  W.  139,  holding  where  right  to 
special  jury  is  allowed  by  common  law  and  nowhere  denied  in  constitution,  legis- 
lature had  right  to  provide  method  for  drawing  it. 
Sentence   fixed   by   jnry. 

Cited  in  State  v.  King,  194  Mo.  485,  92  S.  W.  670,  holding  court  could  proper- 
ly sentence  accused  to  ten  years  imprisonment  where  jury  found  verdict  of 
guilty  and  made  ineffectual  attempt  to  impose  sentence  at  "ten  years,"  under 
statute  authorizing  court  to  fix  sentence  where  jury  fail  so  to  do;  State  v.  Reed, 
237  Mo.  228,  140  S.  W.  909,  holding  that  court  does  not  err  in  giving  instruc- 
tion, in  carnal  case,  authorizing  jury  to  assess  punishment. 
Statutory  construction. 

Cited  in  Ex  parte  Massey,  49  Tex.   Crim.  Rep.  64,  122  Am.  St.  Rep.  784,  92 
S.    W.    1086,    on    construction    according    to    settled   understanding   and    against 
absurd  results. 
Objections   to   testimony. 

Cited  in  State  v.  Grubb,  201  Mo.  610,  99  S.  W.  1083,  holding  party  who  has 
called  attention  of  jury  to  question  by  introduction  of  witnesses  cannot  object 
if  other  party  further  interrogates  witness  along  same  line. 

57  L.  R.  A.  869,  HORNER-GAYLORD  CO.  v.  FAWCETT/50  W.  Va.  487,  40  S. 

E.  564. 
Validity  of  deed  of  trust. 

Cited  in  Bartles  v.  Dodd,  56  W.  Va.  387,  49  S.  E.  414,  holding  not  fraudulent 
per  se  recorded  deed  to  equipment  and  furniture  of  hotel,  although  included 
therein  are  certain  articles  for  food  and  drink,  and  deed  covers  articles  necessary 
to  restock  hotel,  and  covers  renewal  of  notes  secured  by  deed  and  property  re- 
mains in  hands  of  grantor  until  sold. 

Cited  in  note  (36  L.R.A.  (N.S.)  1191)  on  validity  of  chattel  mortgage  of 
merchandise  stock  as  affected  by  provision  or  agreement  giving  mortgagor  pos- 
session with  power  of  sale. 

Disapproved  in  Re  Elletson  Co.  174  Fed.  863,  following  latest  decision  on 
subject  by  state  court,  holding  trust  deed  by  insolvent,  remaining  in  possession 
and  continuing  in  business,  fraudulent  per  se. 
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Overruled  in  Gilbert  v.  Peppers,  65  W.  Va.  361,  36  L.R.A.  (N.S.)  1192,  64  S. 
E.  361,  holding  deed  of  stock  of  merchandise,  allowing  the  grantor  to  remain 
in  possession,  make  sales  and  purchase  to  keep  stock  complete  fraudulent  per  se. 

57  L.  R.  A.  875,  SOUTH  COVING  TON  &  C.  STREET  R.  CO.  v.  STROH,  23  Ky. 

L.  Rep.  1807,  66  S.  W.  177. 
Compulsory   physical   examination. 

Cited  in  Johnston  v.  Southern  P.  Co.  150  Cal.  543,  89  Pac.  348,  11  Ann.  Cas. 
841,  holding  trial  court  in  action  for  personal  injuries  may  order  examination 
of  plaintiff  where  she  has  been  examined  by  her  own  physicians  and  request  for 
examination  by  other  side  has  been  refused. 
Scope  of  instructions. 

Cited  in  State  v.  Hazlett,  14  N.  D.  497,  105  N.  W.  617,  on  expression  of  court's 
opinion  of  evidence  in  instruction  on  merits  of  case. 
Power   of   court   to   examine   witnesses. 

Cited  in  People  v.  Bernstein,  250  111.  67,  95  N.  E.  50;  Lowe  v.  State,  118  Wis. 
652,  96  N.  W.  417;  Arkansas  C.  R.  Co.  v.  Craig,  76  Ark.  260,  88  S.  W.  878,  6 
Ann.  Cas.  476, — holding  that  trial  judge  has  right  to  ask  questions  of  witness 
but  this  must  be  done  in  reasonable  and  impartial  way,  ao  as  not  to  indicate 
his  opinion  of  facts. 

57  L.  R.  A.  885,  LINCOLN  SAV.  BANK  &  S.  D.  CO.  v.  MORRISON,  64  Neb. 

822,  90  N.  W.  905. 
Following-    trust    funds. 

Cited  in  Primeau  v.  Granfield,  184  Fed.  482,  holding  that  when  trustee  makes 
separate  investments  of  trust  funds,  though  wrongfully,  beneficiary  may  follow 
money  into  res,  or  may  elect  to  pursue  money  as  lien  thereon;  Penney  v.  Bryant, 
70  Neb.  130,  96  N.  W.  1033,  holding  trust  money  mingled  with  that  of  trustee 
.and  deposited  in  bank,  against  entire  mass  of  which  trustee  drew  checks,  can  be 
claimed  as  trust  fund  where  deposit  did  not  fall  below  amount  claimed  in  trust; 
Chamberlain  v.  Chamberlain  Bkg.  House,  4  Neb.  (Unof.)  281,  93  N.  W.  1023, 
holding  funds  deposited  in  bank  by  trustee  to  his  own  credit  can  be  followed  if 
it  can  be  proved  the  funds  remain  in  bank  in  some  form. 

Disapproved  in  State  v.  Bruce,  17  Idaho,  13,  —  L.R.A.  (N.S.)  — ,  134  Am.  St. 
Rep.  245,  102  Pac.  831,  holding  they  may  be  followed  into  trustee's  estate  and  on 
being  commingled  cestui  que  trust  has  lien  on  entire  assets  of  trustee's  estate; 
Lowe  v.  Jones,  192  Mass.  101,  6  L.R.A.(N.S.)  489,  116  Am.  St.  Rep.  225,  78  N. 
E.  402,  7  Ann.  Cas.  551,  holding  a  trust  should  not  be  declared  against  the  in- 
solvent estate  of  a  deceased  person  on  ground  that  proceeds  of  trust  property 
went  into  general  assets  and  thereby  increased  the  amount  in  hands  of  adminis- 
trator. 
Preference  of  ceatui  que  trust. 

Cited  in  Waddell  v.  Waddell,  36  Utah,  447,  104  Pac.  743,  holding  that  where 
trustee  mingles  trust  funds  with  his  own  and  then  draws  out  from  common  fund, 
law  presumes  that  he  draws  his  own  funds  in  preference  to  trust  funds;  Mc- 
Cutchen  v.  Roush,  139  Iowa,  357,  115  N.  W.  903,  holding  cestui  que  trust  entitled 
to  preference  over  general  creditors  where  trust  funds,  commingled  with  those  of 
trustee,  can  be  identified. 
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57  L.  R.  A.  890,  CHICAGO,  R.  I.  &  P.  R.  CO.  v.  SATTLER,  64  Neb.  636,  97  Am. 
St.  Rep.  666,  90  X.  W.  649. 

Later  appeal  in  71  Neb.  214,  98  N.  W.  603. 
Passenger. 

Cited  in  Layne  v.  Chesapeake  &  O.  R.  Co.  66  \V.  Va.  027,  67  S.  E.  1103,  holding 
that  passenger  does  not  cease  to  be  such  by  reason  of  his  alighting  from  train 
at  station,  for  exercise,  if  he  does  not  leave  carrier's  premises;  Fremont,  F.  &  M. 
Valley  R.  Co.  v.  Hagblad,  72  Xeb.  782,  4  L.R.A.(X.S.)  258,  101  X.  W.  1033,  £ 
Ann.  Cas.  1096,  holding  one  a  passenger  who  goes  to  station  a  reasonable  time  be- 
fore fixed  time  for  departure  of  train  upon  which  he  intends  to  take  passage  and 
by  purchase  of  ticket  or  otherwise  indicates  to  carrier  intention  to  take  passage. 
friability  for  injuries  to  passengers  in  starting  train. 

Cited  in  Birmingham  R.  Light  &  P.  Co.  v.  Jung,  161  Ala.  473,  49  So.  434,  18 
Ann.  Cas.  557,  holding  if  passenger  gets  off  at  place  not  regular  station  for  neces- 
sary purpose,  with  consent  of  conductor,  carrier  is  liable  for  negligently  starting 
car  while  he  is  in  act  of  re-entering;  Arkansas  C.  R.  Co.  v.  Bennett,  82  Ark.  400, 
102  S.  W.  198,  holding  carrier  liable  for  injury  in  attempting  to  board  moving 
train  where  conductor  gives  signal  to  start  after  being  told  by  passenger,  who- 
had  alighted  at  depot,  that  he  would  board  train  before  it  started  and  he  en- 
deavored to  do  so. 

Cited  in  footnote  to  Allen  v.  Xorthern  Pac.  R.  Co.  66  L.R.A.  805,  which  holds 
that  passenger  attempting  to  re-enter  train  which  he  left  while  it  was  crossing 
ferry  injured  by  being  thrown  by  sudden  starting  forward  of  train  against  ap- 
pliance necessary  for  operation  of  ferry  within  26  inches  of  car  cannot  charge 
carrier  with  negligence  because  of  its  location  where  it  had  no  reason  to  believe 
that  passengers  would  attempt  to  enter  cars  at  such  point  and  no  notice  of  his 
attempt. 

57  L.  R.  A.  895,  ILER  v.  ROSS,  64  Neb.   710,  97  Am.  St.  Rep.  676,  90  N.  W, 

869. 
Grant   of  exclusive   privilege. 

Cited  in  State  v.  Robb,  100  Me.  192,  60  Atl.  874,  4  Ann.  Cas.  275,  holding  city 
may  lawfully  commit  the  business  of  collection  of  "house  offal"  including  "re- 
fuse food  and  discarded  victuals"  and  swill  from  table  refuse,  and  disposal  of 
same,  to  one  person  and  forbid  others  therein ;  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  61  C.  C.  A.  91,  126  Fed.  35,  upholding  ordinance 
giving  exclusive  right  for  the  collection  and  disposition  of  garbage  and  refuse 
in  city. 

Cited  in  notes   (21  L.R.A.  (X.S.)    832)    on  power  of  municipality  to  grant  ex- 
clusive right  for  removal  of  substances  inimical  to  health;    (50  L.  ed.  U.  S.  205) 
on  monopoly  in  contract  or  ordinance  for  removal  of  garbage. 
Police  power. 

Cited  in  Union  P.  R.  Co.  v.  State,  88  Neb.  251,  129  X.  W.  290,  holding  that  ordi- 
nance regulating  location  of  stockyards  enacted  under  delegated  authority  will 
not  be  declared  void,  unless  facts  showing  its  unreasonableness  are  made  to  ap- 
pear; Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla.  143,  52  So.  377,  20  Ann. 
Cas.  1047,  holding  that  statute  providing  for  recovery  of  50  per  cent  interest  and 
attorney's  fees  from  carrier  for  failure  to  pay  claims  for  freight  lost  or  damaged 
within  60  days  is  constitutional. 
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57  L.  R.  A.  901,  MEEKER  v.  LARSON,  G5  Neb.  158,  90  N.  W.  958. 
Subrogation. 

Cited  in  Berry  v.  Bullock.  81  Miss.  465,  33  So.  410,  holding  one  who  loans 
money  to  satisfy  trust  deed  on  homestead  on  reliance  of  owner's  promise  to  give 
him  new  trust  deed,  cannot  four  years  later  on  death  of  owner  be  subrogated  to 
.security  of  trust  deed;  Boevink  v.  Christiaanse,  69  Neb.  262,  95  N.  W.  652,  hold- 
ing one  entitled  to  subrogation  who  has  advanced  money  to  pay  mortgage  against 
property  of  decedent,  at  request  of  executrix  and  on  assurance  by  county  judge 
that  she  had  authority  and  has  taken  her  note  and  mortgage  on  same  property, 
where  it  subsequently  appears  mortgage  is  void  and  executrix's  act  unauthorized. 

Cited  in  notes  (5  L.R.A.  (N.S.)  840,  845)  on  right  of  one  advancing  money  to 
pay  off  lien  or  encumbrance  upon  security  which  proves  defective  to  be  subrogated 
thereto;  (99  Am.  St.  Rep.  480,  515)  on  right  of  subrogation. 

57  L.  R.  A.  905,  WESTERN  U.  TELEG.  CO.  v.  CHURCH,  3  Neb.    (Unof.)    22, 

90  N.  W.  878. 

Da  iiiiiixivs    for    failure    to    deliver    telegram    or    for   its    negligent    transmis- 
sion. 

Cited  in  Wells  v.  Western  U.  Teleg.  Co.  144  Iowa,  619,  24  L.R.A.(N.S.)  1052, 
138  Am.  St.  Rep.  317,  123  N.  W.  371,  holding  that  liability  of  telegraph  com- 
pany is  for  all  direct  damages  which  both  parties  could  have  contemplated  as 
flowing  from  breach  of  contract  to  transmit  business  message  without  negli- 
gence; Western  U.  Teleg.  Co.  v.  Ford,  8  Ga.  App.  520,  70  S.  E.  65,  holding  that 
it  was  question  of  fact,  in  action  to  recover  for  failure  to  deliver  telegram, 
whether  delay  in  arrival  of  physician  was  proximate  cavise  of  loss  of  plaintiff's 
eye;  Western  U.  Teleg.  Co.  v.  Schriver,  4  L.R.A.  (N.S.)  686,  72  C.  C.  A.  51)6,  141 
Fed.  548, 'holding  undisclosed  principal  of  addressee  cannot  recover  where  mes- 
sage conveys  no  notice  of  interest  and  probable  injury  from  negligent  trans- 
mission; Postal  Teleg.  &  Cable  Co.  v.  Beal,  159  Ala.  253,  48  So.  676,  holding 
damages  recoverable  for  pain  resulting  from  lack  of  mother's  care  and  ministra- 
tion, where  message  notified  company  sender  was  badly  hurt,  and  carried  notice 
that  sendee  was  sender's  mother  and  apprised  company  of  necessity  of  prompt 
delivery;  Smith  v.  Western  U.  Teleg.  Co.  80  Neb.  399,  114  N.  W.  288,  holding 
loss  to  business  recoverable  for  delay  in  sending  message  by  grain  dealer  to 
customer,  although  message  is  in  key,  where  message  and  course  of  business  and 
surrounding  facts  and  circumstances  acquaint  company  with  nature  of  loss  that 
will  result  from  failure  to  deliver;  Wells  v.  W7estern  U.  Teleg.  Co.  144  Iowa,  639, 
24  L.R.A. (N.S.)  1052,  123  N.  W.  371,  holding  company  liable  for  sending  forged 
acceptance  of  draft  where  operator  know  it  was  forged  and  was  not  authorized 
by  purported  acceptor  and  knew  the  loss  that  would  ensue. 
Mental  anguish  for  neg-lig-ent  transmission  of  telegram. 

Cited  in  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  383,  64  L.R.A.  549,  101 
Am.  St.  Rep.  268,  98  N.  WT.  281,  holding  damages  recoverable  for  negligent 
transmission  of  message  from  wife  to  intimate  friend  of  family  asking  him  to 
advise  family  of  arrival  of  corpse  of  deceased  husband ;  Western  U.  Teleg.  Co.  v. 
Raines,  78  Ark.  553,  94  S.  W.  700  (dissenting  opinion),  on  recovery  for  mental 
.anguish  in  delay  in  delivering  message  requesting  presence  of  physician  at 
-operation. 

Cited  in  note  (11  L.R.A. (N.S.)  1149)  on  liability  for  continued  physical  suf- 
fering of  sender  because  of  negligence  in  transmission  of  telegram. 
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Objections   to   evidence. 

Cited  in  Cooper  v.  Bower,  78  Kan.  366,  96  Pac.  794,  holding  general  objection 
sufficient  to  question  as  to  what  plaintiff  had  said  to  witness  during  particular 
conversation  about  agreement  with  defendant  to  marry  and  his  conduct  with 
relation  thereto,  a  part  of  question  being  competent. 

57  L.  R.  A.  910,  CHICAGO  LUMBER  CO.  v.  BANCROFT,  64  Neb.  176,  89  N.. 
W.   780. 

57  L.  R.  A.  914,  KITCHEN  v.  CHAPIN,  64  Neb.  144,  97  Am.  St.  Rep.  637,  89  N. 

W.  632. 
Power  of  married  woman   to   become   hnrety. 

Cited  in  note  (17  L.R.A.  (N.S.)  678)  on  power  of  married  woman,  under 
statute  giving  her  sole  control  of  separate  estate,  to  become  surety. 

57  L.  R.  A.  917,  UNIVERSITY  OF  MICHIGAN  v.  McGUCKIN,  62   Neb.  -:S9r 
87  N.  W.  180. 

Marriage. 

Cited  in  Coad  v.  Coad,  87  Neb.  292,  127  N.  W.  455,  holding  that  marriage  is 
civil  contract,  and  rules  applied  thereto  must  be  to  great  extent,  same  as  are 
applied  to  other  contracts;  Eaton  v.  Eaton,  66  Neb.  684,  60  L.R.A.  609,  92  N. 
W.  995,  1  Ann.  Cas.  199,  holding  continued  cohabitation  in  matrimonial  relation 
after  removal  of  impediment  to  former  void  marriage  contracted  in  good  faith, 
constitutes  valid  marriage. 

Cited  in  footnotes  to  Hilton  v.  Roylance,  58  L.R.A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  mormon  marriage  ceremony ;  Eaton  v.  Eaton, 
60  L.R.A.  605,  which  holds  marriage  consummated  by  cohabitation  with  intent 
to  sustain  relation  of  husband  and  wife  after  removal  of  impediment  existing 
when  marriage  first  contracted. 

Cited  in  note   (124  Am.  St.  Rep.  114)    on  common  law  marriages. 

57  L.  R.  A.  920,  ALDRICH  v.  BANK  OF  OHIOWA,  64  Neb.  276,  97   Am.  St. 

Rep.  643,  89  N.  W.  772. 
Emblementn. 

Cited  in  Re  Anderson,  83  Neb.  9,  131  Am.  St.  Rep.  613,  118  N.  W.  1108,  17 
Ann.  Cas.  941,  holding  crop  of  matured  corn,  ungathered  on  stalks,  passes  to 
devisee  of  land,  and  not  to  devisee  of  personalty;  Cooper  v.  Kennedy,  86  Neb. 

121,  31  L.R.A. (N.S.)   762,  136  Am.  St.  Rep.  701,  124  N.  W.  1131,  holding  grow- 
ing crops  personal  property  which  passes  by  deed  as  appurtenant  to  realty,  but 
may  be  severed  therefrom  by  reservation. 

57  L.  R.  A.  922,  ROSENBLOOM  v.  STATE,  64  Neb.  342,  89  N.  W.  1053. 

Followed  without  discussion  in  Gerrard  v.  State,  64  Neb.  368,  89  N.  W.  1062. 
Occupation  tax. 

Cited  in  Dodge  v.  Guidinger,  87  Neb.  350,  138  Am.  St.  Rep.  494,  127  N.  W. 

122,  holding  that  village  trustees  may  for  revenue  purchase  lawfully  enact  ordi- 
nance   levying    tax    upon    occupation    of    practicing     medicine     within     village; 
Mercantile  Incorporating  Co.  v.  Junkin,  85  Neb.  564,  123  N.  W.  1055,  19  Ann. 
Cas.  269,  holding  state  can  impose  occupation  tax  on  corporations  without  re- 
gard to  value  of  franchise;  Menke  v.  State,  70  Neb.  669,  97  N.  W.  1020,  uphold- 
ing   validity    of    statute    imposing    license    on    peddlers;     Salt    Lake    City    v. 
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Christensen  Co.  34  Utah,  44,  17  L.R.A.  (N.S.)  !H)2,  95  Pac.  523,  on  validity  of 
provision  of  ordinance  imposing  penalty  for  failure  to  pay  occupation  tax; 
Chicago  v.  Morell,  247  111.  387,  13!)  Am.  St.  Rep.  340,  93  N.  E.  295,  upholding 
wheel  tax  ordinance  imposing  penalty  for  violation,  enforcible  by  arrest  and 
imprisonment. 

Cited  in  note   (129  Am.  St.  Rep.  277)   on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
Legislative  classification. 

Cited  in  Lincoln  Gas  &  Electric  Light  Co.  v.  Lincoln,  182  Fed.  929,  holding 
that  ordinance  imposing  occupation  tax  upon  gross  earnings  of  gas  company 
and  not  on  electric  light  company  is  invalid:  Aachen  <fc  M.  F.  Ins.  Co.  v.  Omaha, 
72  Xeb.  525,  103  N.  W.  3.  holding  valid  law  imposing  different  tax  on  business 
conducted  by  foreign  and  by  domestic  insurance  companies;  People  v.  DeBlaay, 
137  Mich.  406,  100  N.  W.  598,  4  Ann.  Cas.  919,  holding  valid  s.tatute  imposing 
license  on  peddlers  but  excepting  from  its  operation  manufacturers,  mechanics, 
nurserymen  and  farmers  from  selling  own  products  by  sample,  and  wholesale 
merchants  selling  by  sample;  State  v.  Insurance  Co.  71  Neb.  329,  99  N.  W.  36, 
holding  not  an  unreasonable  classification  provision  of  statute  imposing 
reciprocal  tax  on  foreign  insurance  companies  doing  business  in  state;  Central 
Granaries  Co.  v.  Lancaster  County,  77  Neb.  321,  113  N.  W.  199,  holding  valid 
classification  "every  person,  company  or  corporation  engaged  in  business  of 
buying  and  selling  grain  for  profit  shall  be  held  to  be  a  grain  broker"  for  pur- 
poses of  assessment;  Halter  v.  State,  74  Xeb.  761,  7  L.R.A.(N.S.)  1082,  121 
Am.  St.  Rep.  754,  105  X.  W.  298,  holding  valid  as  not  unduly  discriminating 
statute  forbidding  use  of  United  States  flag  for  advertising  purpose  but  except- 
ing its  use  by  newspapers  and  on  appointments  to  office  and  as  allowed  by  army 
and  navy  regulations,  and  similar  uses;  State  ex  rel.  Foot  v.  Bagille,  97  Minn. 
20,  6  L.R.A.  (X.S.)  739,  106  X.  W.  93,  7  Ann.  Cas.  1056,  upholding  validity  of 
inheritance  tax  law  in  which  there  is  a  classification  as  to  descendants;  Stand- 
ard Oil  Co.  v.  Fredericksburg,  105  Va.  94,  52  S.  E.  817,  holding  discriminatory 
a  classification  ordinance  imposing  one  license  tax  on  corporations  transporting 
oil  in  bulk  or  through  pipes  for  purpose  of  distribution  in  city,  and  smaller  tax 
on  those  who  sell  oil  transported  in  barrels  for  distribution;  Re  Camp,  38  Wash. 
397,  80  Pac.  547,  holding  invalid  ordinance  prohibiting  peddling  within  certain 
limits  of  fruits  by  anyone  except  farmers  selling  own  produce,  where  object  is 
regulation  only  and  not  to  raise  revenue. 

Cited  in  footnote  to  Re  Lemon,  65  L.R.A.  946,  which  upholds  classification  of 
restaurants  for  purpose  of  revenue  tax  into  those  where  meals  are  cooked  and 
served  by  proprietor  or  a  member  of  his  family,  and  those  where  they  are  not. 

Cited  in  note   (21  L.R.A. (N.S.)    351)    on  right  to  discriminate  between  harm- 
less articles  in  legislation  regulating  peddlers. 
Title   of  act. 

Cited  in  Baker  v.  Gillan,  68  Xeb.  370,  94  N.  W.  615,  holding  title  "act  to 
provide  for  making  of  contracts  in  writing  between  owners  of  land  and  brokers 
employed  to  sell  lands"  broad  enough  to  cover  provision  relating  to  land  agents' 
compensation;  Parsons  v.  People,  32  Colo.  236,  76  Pac.  666,  holding  where 
license  fee  was  imposed  for  purpose  of  producing  revenue  only,  sections  of  act 
providing  for  payment  of  annual  tax  for  selling  liquor  and  imposing  penalty 
for  violation  are  within  title  "act  in  relation  to  revenue";  State  v.  Ames,  47 
Wash.  331,  92  Pac.  137,  holding  title  "Act  to  establish  pilots  and  pilot  regula- 
tions'' for  designated  waters  broad  enough  to  include  penalty  for  violation  of 
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act;  Omaha  v.  Hoclgskins,  70  Neb.  232,  97  N.  W.  346,  holding  title  "Act  to  pro- 
vide a  system  of  revenue"  broad  enough  to  include  special  assessments. 

57  L.  R.  A.  932,  SHARPE  v.  UNITED  STATES,  50  C.  C.  A.  597,  112  Fed.  893. 
Injury    to   one    tract   as    injury    to    others. 

Cited  in  Burde  v.  St.  Joseph,  130  Mo.  App.  456,  ]]0  S.  W.  27,  holding  all 
facts  and  circumstances  of  particular  situation  should  be  taken  into  account  in 
solvin«  controlling  question  of  whether  area  under  consideration  is  so  identified 
with  intervening  land  that  under  common  ownership,  the  two  cannot  be  sepa- 
rated in  use  without  injury  to  value  of  each. 

Annotation  cited  in  Speck  v.  Kenoyer,  164  Ind.  437,  73  N.  E.  896,  on  injury  to 
common  property  through  which  intervening  road  ran. 
Market    value    of    land. 

Cited  in  Mahon  v.  Gates,  136  Wis.  290,  16  N.  W.  758,  holding  market  value  of 
land  is  the  price  that  would  in  all  probability  result  from  fair  negotiation  where 
seller  is  willing  to  sell  and  buyer  desires  to  buy. 

57  L.  R.  A.  949,  REYNOLDS  v.  BURGESS  SULPHITE  FIBRE  CO.  71  N.  H.  332, 

93  Am.  St.  Rep.  535,  51  Atl.  1075. 
Bill  of  discovery. 

Cited  in  Re  Snow,  75  N.  H.  9,  70  Atl.  120,  holding  that  court  should  not  exer- 
cise power  to  order  inspection  of  memoranda  made  by  adversary  unless  it  is 
satisfied  that  such  course  would  tend  to  promote  discovery  of  truth ;  Noyes 
v.  Thorpe,  73  N.  H.  482,  12  L.R.A. (N.S.)  637,  62  Atl.  787,  holding  demurrer 
lies  to  bill  of  discovery  of  original  libelous  statement,  and  names  of  persons  who 
dictated  statement  to  publisher,  where  matter  sought  would  incriminate  pub- 
lisher; Hub  Construction  Co.  v.  New  England  Breeders  Club,  74  N.  H.  285,  67 
Atl.  574,  construing  pleadings  as  being  for  mandamus  rather  than  discovery 
where  statute  giving  remedy  antedated  any  jurisdiction  over  discovery;  Mutual 
L.  Ins.  Co.  v.  Griesa,  156  Fed.  403,  holding  court  of  equity  has  power  to  order 
exhumation  of  body  in  action  at  law  on  suit  on  life  insurance  policy  where  one 
defense  is  that  deceased  committed  suicide  by  poison. 

Cited  in  footnote  to  Brown  v.  McDonald,  68  L.R.A.  462,  which  sustains  right 
of  receivers  appointed  to  enforce  stockholder's  liability  to  maintain  bill  against 
person  in  whose  name  stock  stands  to  discover  true  owner. 

Distinguished  in  Larson  v.  Salt  Lake  City,  34  Utah,  325,  23  L.R.A. (N.S.)  469, 
97  Pac.  483,  holding,  in  absence  of  statute  court  could  not,  in  law  action  for  per- 
sonal injuries,  compel  physical  examination  of  plaintiff. 

57   L.  R.  A.   956,   FRENCH  v.   ROBB,  67   N.  J.  L.  260,   91   Am.   St.   Rep.  433. 

51  Atl.  509. 
Rights  of  abutting;  owner  In   street. 

Cited  in  Taylor  v.  Public  Service  Corp.  75  N.  J.  Eq.  375,  73  Atl.  118,  holding 
that  landowner  may  restrain  maintenance  of  poles  and  wires  in  front  of  his 
premises  for  transmission  of  electricity  for  private  lighting,  where  consent  of 
city  or  of  owner  has  not  been  obtained;  Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L. 
609,  70  L.R.A.  150,  108  Am.  St.  Rep.  764,  61  Atl.  401,  2  Ann.  Cas.  497,  holding 
owner  may  properly  pile  building  material  needed  for  improvement  of  building 
in  street  and  not  liable  for  injury  to  children  to  whom  it  is  attractive  from 
trespassing  thereon. 

Cited  in  note  (101  Am.  St.  Rep.  117)  on  rights,  obligations,  and  remedies  of 
persons  over  whose  land  a  highway  runs. 
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Ejectment    fop  unreasonable   use   of   street. 

Cited  in  Moore  v.  Canulon  &  T.  R.  Co.  73  N.  J.  L.  001,  64  Atl.  110,  holding 
landowner  may  maintain  ejectment  against  street  car  company  for  unlawfully 
erecting  trolley  pole  in  public  highway;  Bork  v.  I'nited  New  Jersey  R.  &  Canal 
Co.  70  X.  J.  L.  270,  64  L.R.A.  8;$cS,  103  Am.  St.  Rep.  808,  57  Atl.  412,  1  Ann. 
Cas.  861,  holding  owner  in  fee  of  land  abutting  on  highway  may  maintain  eject- 
ment against  one  laying  track  and  roadbed  for  steam  railway;  Budd  v.  Camden 
Horse  R.  Co.  70  N.  J.  L.  783,  59  Atl.  220,  holding  abutting  owner,  owning  fee 
in  highway  subject  to  public  easement,  cannot  maintain  ejectment  against  one 
erecting  poles  and  constructing  double  track  for  electric  street  railway. 

Cited  in  footnote  to  Bork  v.  United  New  Jersey  R.  &.  Canal  Co.  64  L.R.A. 
846,  which  sustains  abutting  owner's  right  to  maintain  ejectment  against  steam 
railroad  longitudinally  in  street. 

Cited  jn  notes   (11  L.R.A.  (X.S.)    132)    on  ejectment  for  public  easement:    (116 
Am.  St.  Rep.  586)    on  intrusions  on  streets  by  telegraph  companies   for  which 
ejectment  is  maintainable. 
Increased   bnrdeii. 

Cited  in  Northeastern  Telph.  &  Teleg.  Co.  v.  Hepburn,  73  N.  J.  Eq.  6(56,  69 
Atl.  240,  holding  grant  to  water  company  to  erect  telephone  or  telegraph  line 
or  lines  across  land  of  grantor  did  not  authorize  assignee  of  water  company  to 
use  such  right  of  way  for  maintenance  of  commercial  telephone  line;  North- 
eastern Teleph.  &  Teleg.  Co.  v.  Hepburn,  72  N.  J.  Eq.  18,  65  Atl.  747,  on  right 
of  assignee  of  water  company  to  whom  had  been  granted  right  of  way  to  con- 
struct telephone  or  telegraph  line  across  property  of  grantor,  against  destruc- 
tion of  line  by  grantor. 

Cited  in  note  (36  L.R.A.(N.S.)  187,  188)  on  electric  line  in  street  or  highway 
as  additional  burden.  •.•"'  ,, 

Pleading's   in   ejectment. 

Cited  in  Belmar  v.  Barnett,  77  N.  J.  L.  561,  72  Atl.  77,  holding  plea  of  not 
guilty  admits  possession  or  claim  of  title  excluding  or  ousting  plaintiff. 

57  L.  R.  A.  958,  HERRING  v.  ARMWOOD,  130  N.  C.  177,  41  S.  E.  96. 
!»::  i,..-.v  <-s    on    breach    of   contract. 

Cited  in  Owen  v.  Mtroney,  136  N.  C.  478,  103  Am.  St.  Rep.  952,  48  S.  E.  821, 
1  Ann.  Cas.  834,  holding  action  for  damages  may  be  maintained  by  partner 
against  co-partner  for  latter's  failure  to  comply  with  agreement  made  before 
formation  of  partnership  concerning  terms  on  which  partnership  was  to  be 
formed;  Ray  wood  Rice  Canal  &  Mill  Co.  v.  Lang-ford  Bros.  32  Tex.  Civ.  App. 
405,  74  S.  W.  926,  holding  action  for  damages  may  be  maintained  by  lessee 
for  lessor's  failure  to  supply  water  for  irrigation  sufficient  to  raise  certain  crop; 
Williams  v.  Western  U.  Teleg.  Co.  136  N.  C.  84,  48  S.  E.  559,  1  Ann.  Cas.  359r 
holding  damages  for  mental  anguish  not  recoverable  from  negligent  transmission 
of  telegram  whereby  sender  directed  addressee  to  have  certain  doctor  meet 
sender  on  certain  place  on  day  named  resulting  in  sister-in-law  of  sender  not  re- 
ceiving medical  attention  en  route.  • 
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58  L.  R.  A.  33,  CANNEY  v.  WALKEINE,  51  C.  C.  A.  53,  113  Fed.  66. 
V.  ho  is  a  superintendent. 

Approved  in  Wellington  v.  Pelletier,  26  L.R.A.(N.S.)  723,  97  C.  C.  A.  458, 
173  Fed.  912,  holding  that  the  position  of  a  person  temporarily  in  charge,  as 
superintendent  so  as  to  make  the  defendant  liable  for  his  acts  under  the  em- 
ployer's liability  act,  was  for  the  jury. 

Cited  in  New  England  Teleph.  &  Teleg.  Co.  v.  Butler,  84  C.  C.  A.  217,  156 
Fed.  324,  holding  that  the  fact  that  the  superintendent  was  working  at  all  times 
with  his  hands,  does  not  necessarily  prevent  his  exercise  of  the  duty  of  superin- 
tendence so  as  to  relieve  the  master  from  liability  for  his  acts. 

Cited  in  footnotes  to  Illinois  S.  R.  Co.  v.  Marshall,  66  L.R.A.  298,  which  holds 
person  placed  by  railroad  company  in  charge  of  operation  of  pile  driver  and  car 
on  which  it  is  carried  with  discretion  to  determine  when  to  remove  apparatus 
from  main  track  to  avoid  passing  trains  and  method  of  doing  so  and  authority 
to  direct  acts  of  other  employees  in  accomplishing  the  purpose,  a  foreman 
•or  vice  principal;  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which  holds 
railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling  not  a 
fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling;  Johnson 
•v.  Union  P.  Coal  Co.  67  L.R.A.  506,  which  holds  persons  entrusted  by  master 
with  management  or  direction  of  general  work  or  some  particular  part  thereof 
not  fellow  servants  with  subordinate  employees;  Kane  v.  Erie  R.  Co.  68  L.R.A. 
788,  which  sustains  statute  making  employees  having  charge  of  others  superior 
servants  as  to  them  and  also  as  to  employees  in  other  departments  of  service. 
Liability  of  master  for  negrlig-eiice  of  superintendent. 

Cited  in  Moore  v.  Dublin  Cotton  Mills,  127  Ga.  624,  10  L.R.A.  (N.S.)  779,  56 
S.  E.  839,  holding  that  if  a  servant  fully  cognizant  of  the  dangers  incident  to 
the  operation  of  machine  and  of  his  duties  in  regard  thereto,  obeys  the  direct 
command  of  a  servant  having  authority  to  give  such  command,  and  injury  results, 
the  master  is  liable  unless  the  danger  is  so  obvious  that  the  servant  should  have 
refused,  and  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Thacker'v.  Chicago,  I.  &  L.  R.  Co.  59  L.R.A.  792,  which 
denies  liability  of  railroad  company  for  injuries  to  section  hand  thrown  from 
hand  car  by  brakeman's  application  of  brakes  without  warning  on  foreman's 
signal;  Dill  v.  Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for 
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injury  to  servant  assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence 
of  foreman  in  charge  of  men  but  not  at  the  head  of  a  department  of  the  work 
in  directing  him  to  push  car  started  by  momentum  of  another  car;  Beresford  v. 
American  Coal  Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of 
superintendent  who  has  general  command  of  operation  of  mine  in  sending  engi- 
neer away  from  engine  operating  cage  hoist  and  attempting  to  operate  same 
himself  with  knowledge  of  his  incompetency. 

Cited  in  note    (16  L.R.A. (N.S.)    146)    on   statutory  liability  of  employers  for 
negligence  of  superintendents  while  participating  in  work. 
Liability  of  master  for  injuries  to  servant  through   defective  appliances. 

Cited  in  Katahdin  Pulp  &  Paper  Co.  v.  Peltomaa,  84  C.  C.  A.  338,  156  Fed. 
347,  sustaining  an  instruction  to  the  effect  that  the  master  not  being  an  insurer 
of  the  appliance,  is  responsible  only  for  failure  to  use  ordinary  care  in  supply- 
ing a  safe  appliance,  or  in  discovering  defects  in  the  appliance  supplied. 

58  L.   R.  A.   51,  AMERICAN   EXCH.   NAT.   BANK  v.  THEUMMLER,   195   111. 

90,  88  Am.  St.  Rep.  177,  62  X.  E.  932. 
Application   of  proceeds  of  check   forwarded  by   insolvent   bank. 

Cited  in  Continental  Nat.  Bank  v.  First  Nat.  Bank,  84  Miss.  109,  36  So.  189, 
2  Ann.  Cas.  116,  holding  that  where  a  bank  forwarded  a  check  to  another  bank 
for  collection  and  the  latter  sent  it  on  to  a  third,  the  indorsements  being  in 
blank,  and  the  check  was  collected  and  the  proceeds  credited  to  the  second  bank 
which  was  insolvent,  the  third  bank  was  not  required  to  account  again  to  the  first 
bank. 

Cited  in  footnote  to  Garrison  v.  Union  Trust  Co.  70  L.R.A.  615,  which  holds 
rule  that  bank  making  collection  is  entitled  to  lien  on  proceeds  to  balance  ac- 
count with  correspondent  as  against  title  of  original  transmitting  bank  not 
changed  by  fact  that  bank  to  which  draft  was  sent  by  correspondent  for  collec- 
tion was  insolvent  when  receiving  notice  of  collection  from  third  bank  to  which 
draft  was  forwarded  for  collection  and  credit. 

Cited  in  note  (111  Am.  St.  Rep.  426,  427)  on  bankers'  liens  not  founded  on 
contract,  as  between  collect  ing  and  forwarding  bank. 

58  L.  R.  A.  55.  STATE  v.  CAIRNS,  64  Kan.  782,  68  Pac.  621. 
What    constitutes    a    sale. 

Cited  in  Reede  v.  State.  30  Okla.  Crim.  Rep.  19,  24  L.R.A. (N.S.)  272.  103 
Pac.  1070,  holding  that  where  a  person  was  furnished  with  the  money  to  go 
out  and  purchase  liquor  and  returned  the  liquor  when  purchased  not  receiving 
any  part  of  the  liquor  or  money,  he  was  not  guilty  of  selling  liquor  in  violation 
of  the  statute. 

Cited  in  note    (2  Brit.  Rul.  Cas.  468)    on  delivery  by  express  agent  of  liquor 
sent  C.  0.  D.  as  sale  thereof. 
—  "Where    sale    is    completed. 

Cited  in  Keller  v.  State,  —  Tex.  Crim.  Rep.  — ,  1  L.R.A. (N.S.)  495,  87  S. 
W.  669,  holding  that  a  statute  which  provided  that  sales  of  intoxicating  liquors 
shipped  C.  0.  D.  should  be  deemed  to  be  made  at  the  place  of  delivery  by  the 
carrier  was  unconstitutional,  the  sale  being  made  at  the  time  of  passing  of  title 
which  was  at  the  time  of  delivery  to  the  carrier. 

Cited  in  note  (2  L.R.A. (N.S.)  383)  as  to  where  title  passes  upon  shipment  of 
liquor  C.  0.  D. 
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58  L.  R.  A.  58,  HOME  INS.  CO.  v.  KOOB,  ]]3  Ky.  300,  101   Am.  St.  Rep.  354, 

68   S.   W.   453. 
Waiver   of   proofs   of   loss. 

Cited  in  .-Etna  L.  Ins.  Co.  v.  Bethel,  140  Ky.  018,  131  S.  W.  523,  holding  that 
when  insurance  company  has  notice  that  claim  will  be  made,  slight  acts  upon 
its  part  indicating  that  it  denies  liability  will  amount  to  waiver  of  proofs  of 
loss;  Fidelity  &  C.  Co.  v.  Cooper,  137  Ky.  549,  126  S.  W.  Ill,  holding  that 
where  accident  insurance  company  investigated  claim  on  unverified  proofs  of 
death  and  denied  liability,  beneficiaries  were  not  required  to  furnish  further  proofs 
of  loss. 
Effect  of  procurement  of  insurance  by  mortK'ayee. 

Cited  in  Jersey  City  v.  Bayonne,  80  X.  J.  L.  134,  76  Atl.  1010,  holding  that, 
owner  of  building  has  no  interest  in  proceeds  of  insurance  thereon,  where  such 
insurance  was  obtained  by  mortgagee  in  his  own  interest  upon  default  of  owner 
procuring  policy  and  assigning  same  to  mortgagee. 

58  L.  R.  A.  62,  BILLET  v.  TIMES-DEMOCRAT  PUB.  CO.  107  La.  751,  32  So.  17. 
Privileged    communications. 

Cited  in  Rabb  v.  Trevelyan,  122  La.  187,  47  So.  455,  holding  that  newspaper 
was  not  liable  for  the  publication  of  the  charges  before  the  proprietors  of  race 
tracks  against  a  book  maker  engaged  in  business  on  their  track;  Stuart  v.  Press 
Pub.  Co.  83  App.  Div.  476,  82  X.  Y.  Supp.  401,  holding  that  a  newspaper  report 
of  an  action  for  divorce  containing  in  addition  to  an  unfair  report  of  the  suit, 
many  statements  derived  from  extraneous  various  sources  was  not  privileged; 
Ilsley  v.  Sentinel  Co.  133  Wis.  24,  126  Am.  St.  Rep.  928,  113  N.  W.  425,  holding 
that  the  publication  of  the  pleadings  in  a  civil  action  which  has  not  been  tried 
and  to  which  the  attention  of  no  tribunal  has  been  called,  is  not  privileged. 

Cited  in  notes  (5  L.R.A.  (N.S.)  166)  on  report  by  executive  or  administrative 
officer  as  privileged;  (16  L.R.A. (N.S.)  956)  as  to  what  court  proceedings  docs 
privilege  of  publication  attach;  (30  L.R.A. (N.S.)  315)  on  police  reports  as 
privileged;  (104  Am.  St.  Rep.  132)  on  what  libelous  statements  are  privileged. 

Distinguished   in  Marasca  v.   Item  Co.   126  La.  433,   30  L.R.A.  (N.S.)    318,  52 
So.  505,  holding  that  publication  by  newspaper  of  report  made  by  police  to  expect 
that  persons  had  been  poisoned  by  sugar  purchased  at  store  of  plaintiff  will  not 
support  allegation  of  malice  on  part  of  defendant. 
Damages  for  wrong's  to  person. 

Cited  in  Bourg  v.  Brownell-Drews  Lumber  Co.  120  La.  1026,  124  Am.  St.  Rep. 
448,  45  So.  972,  on  the  measure  of  damages  for  personal  wrongs. 

58  L.  R.  A.  67,  LAUER  v.  PALMS,  129  Mich.  671,  89  N.  W.  694. 
jVoii-delen'able    duties    of    property    owner. 

Cited  in  Blickley  v.  Luce,  148  Mich.  240,   111  N.  W.  752,  holding  that  in  the 
repair  of  a  building,  there  is  an  absolute  duty  resting  upon  the  landlord  not  to 
injure  another  tenant's  property,  and  he  cannot  escape   liability  thereunder  by 
a  delegation  of  the  duty  to  an  independent  contractor. 
Liability    for    Injuries    from    falling    walls. 

Cited  in  Waller  v.  Ross,  100  Minn.  10,  12  L.R.A. (N.S.)  726,  117  Am.  St.  Rep. 
601,  110  N.  W.  252,  10  Ann.  Cas.  715.  holding  that  the  doctrine  of  res  ipsa 
loquitur  applies  to  injuries  resulting  from  the  falling  of  a  wall  on  the  principle 
of  nuisances. 
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Liability    of    landlord    for    Injuries    to    third    person*. 

Cited  in  footnote  to  Barett  v.  Lake  Ontario  Beach  Improv.  Co.  61  L.R.A.  829, 
which   sustains  owner's   liability   for   insufficiency   of   railing  of   leased   toboggan 
slide. 
Effect   on    liability   of   command    to   employee    to   render    place   safe. 

Cited  in  Haxer  v.  Griessel,  162  Mich.  312,  127  X.  W.  309,  holding  that  negli- 
gence of  painter  was  question  for  jury  where  after  having  been  warned  to  take 
his  ladder  down,  as  it  was  getting  windy,  he  failed  to  do  so,  and  ladder  after- 
wards blew  down  and  injured  employee  of  another  contractor. 
Recovery   of   future   value   of  services  as   damages. 

Cited  in  Clark  v.  Cedar  Rapids,  129  Iowa,  363,  105  X.  W.  651,  holding  that  an 
instruction  that  the  jury  may  award  such  sum  as  they  may  find  from  the  evi- 
dence to  be  the  reasonable  value  to  her  husband  because  of  the  wife's  injuries, 
does  not  authorize  the  jury  to  allow  for  the  future  loss  of  services,  but  refers  to 
the  present  value,  and  is  not  erroneous. 

58  L.  R.  A.  74,  KOPLITZ  v.  ST.  PAUL,  86  Minn.  373,  90  X.  NY.  794. 
Imputed    negligence. 

Cited  in  Contos  v.  Jamison,  81   S.  C.  491,  19  L.R.A.  (X.S.)    499,  62  S.  E.  867, 
holding  that  tenant  is  not  precluded  from   holding  adjoining  owner   liable  for 
damages  from  fall   of  wall   by   excavation   by   fact  that   negligence   of   landlord 
was  one  of  causes  of  its  fall. 
Of   driver  to   passenger. 

Cited  in  Ward  v.  Meeds,  114  Minn.  20,  130  N.  W.  2,  holding  that  in  action 
for  injury  resulting  from  collision  between  defendant's  automobile,  and  vehicle 
in  which  plaintiff  was  riding,  question  whether  plaintiff  and  other  person  with 
her  were  engaged  in  joint  enterprise  so  that  negligence  of  driver  would  be  im- 
putable  to  her  was  for  jury;  Chicago  Union  Traction  Co.  v.  Leach,  117  111. 
App.  172,  holding  that  negligence  of  driver  of  hired  carriage  will  not  be  im- 
puted to  passenger  therein  who  exercised  no  control  over  such  driver;  Shultz 
v.  Old  Colony  Street  U.  Co.  193  Mass.  318,  8  L.R.A. (X.S.)  608,  118  Am.  St. 
Rep.  502,  79  X.  E.  873,  9  Ann.  Cas.  102,  holding  that  negligence  of  driver  of  car- 
riage will  not  be  imputed  to  a  guest  riding  therein. 

Cited  in  footnotes  to  Duval  v.  Atlantic  Coast  Line  R.  Co.  65  L.R.A.  722,  which 
holds  father's  negligence  in  driving  not  imputable  to  daughter  riding  with  him; 
McKernan  v.  Detroit  Citizens'  Street  R.  Co.  68  L.R.A.  347,  which  holds  negli- 
gence of  driver  of  fire  engine  in  colliding  with  street  car  not  imputable  to 
fireman  riding  on  engine;  St.  Louis  &  S.  F.  R.  Co.  v.  McFall,  69  L.R.A.  217, 
which  holds  engineer's  negligence  resulting  in  collision  not  imputable  to  con- 
ductor; Markowitz  v.  Metropolitan  Street  R.  Co.  69  L.R.A.  389,  which  holds 
negligence  of  driver  imputable  to  employer  seated  beside  him;  Colorado  & 
Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  denies  right  of  recovery  for 
death  by  collision  with,  train  of  one  joining  with  driver  of  conveyance  in  test- 
ing danger  of  attempting  to  cross  tracks  in  front  of  train. 

Cited  in  note  (110  Am.  St.  Rep.  280,  296)  on  imputed  negligence  of  driver 
to  passenger. 

58  L.  R.  A.  75,  SCHREIXER  v.  GREAT  XORTHERX  R.  CO.  86  Minn.  245.  90 

X.  W.  400. 
Duty  OTved   to   licensees. 

Cited  in  Langenfeld  v.  Union  P.  R.  Co.  85  Xeb.  534,  123  X.  W.  1086,  to  the 
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point  that  railroad  is  bound  in  all  cases  to  exercise  reasonable  care  to  avoid 
injuring  all  persons  who  are  known  to  be  upon  its  right  of  way;  Lauritsen  v. 
American  Bridge  Co.  87  Minn.  52.3,  92  X.  \V.  475,  holding  that  ordinary  care  is 
the  measure  of  duty  of  owner  to  mere  licensee  on  his  premises;  McConkey  v. 
Oregon  R.  &  Nav.  Co.  35  Wash.  59,  76  Pac.  526,  holding  that  one  using  railroad 
track  as  highway  under  implied  license  from  permissive  use,  cannot  recover  for 
injury  caused  by  nonrepair  of  bridge  in  such  track. 

Cited  in  footnote  to  Williamson  v.  Southern  R.  Co.  70  L.R.A.  1007,  which 
holds  railroad  company  knowing  that  for  many  years  its  right  of  way  has  been 
used  as  footpath  at  particular  hours  by  employees  of  neighboring  factory  bound 
to  use  reasonable  care  at  such  times  not  to  injure  persons  reasonably  expected 
to  be  on  track. 

Distinguished    in    Musolf   v.    Duluth    Edison    Electric    Co.    108    Minn.    373,   24 
L.R.A. (N.S.)    451,    122   N.    W.   499,    holding   electric   company,   maintaining   im- 
properly insulated  wires  on  telephone  company's  poles,  liable  for  death  of  tele- 
phone lineman.  . 
Liability  of  railroad    for  injuries   from   failure  to   fence   litvht    of    *v:iy. 

Cited  in  Menut  v.  Boston  &  M.  R.  Co.  207  Mass.  20,  30  L.R.A. (N.S.)  1201,  92 
N.  E.  1032,  20  Ann.  Cas.  1213,  holding  that  statutory  duty  of  railroad  to 
fence  tracks  does  not  extend  to  erection  of  fence  to  prevent  one  who,  while  at 
work  on  adjoining  property  falls  from  structure,  from  passing  over  boundary 
onto  right  of  way,  to  his  injury;  Schwind  v.  Chicago,  M.  &  St.  P.  R.  Co.  140 
Wis.  4,  133  Am.  St.  Rep.  1055,  121  N.  W.  639,  holding  that  failure  of  railroad 
to  fence  right  of  way  constitutes  negligence  and  for  injuries  proximately  caused 
thereby,  company  is  liable. 

58  L.  R.  A.  78,  STATE  EX  REL.  FREEMAN  v.  ZIMMERMAN,  86  Minn.  353, 

91  Am.  St.  Rep.  351,  90  N.  WT.  783. 
Power  to  require   vaccination. 

Cited  in  footnote  to  Com.  v.  Pear,  67  L.R.A.  935,  which  sustains  power  of  legis- 
lature to  authorize  health  authorities  of  municipality  to  require  under  penalty 
all  citizens  to  be  vaccinated  when  considered  necessary  for  the  public  health. 

Cited  in  note  (49  L.  ed.  U.  S.  643)   on  constitutionality  of  compulsory  vaccina- 
tion. 
As  condition   of  adiuiw.sioii    to   *tc-hool. 

Cited  in  State  ex  rel.  O'Bannon  v.  Cole,  220  Mo.  706,  22  L.R.A. (N.S.)  988, 
119  S.  W.  424,  holding  that  external  vaccination  of  children,  may  be  made  con- 
dition of  their  attending  school  during  epidemic  of  smallpox;  Hutchins  v.  Dur- 
ham, 137  N.  C.  70,  49  S.  E.  46,  2  Ann.  Cas.  340;  State  ex  rel.'  Milhoof  v.  Board 
of  Education,  76  Ohio  St.  305,  81  N.  E.  568,  10  Ann.  Cas.  879,— holding 
that  board  of  education  may  enforce  vaccination  by  excluding  children  not  vac- 
cinated from  the  schools. 

Cited  in  footnote  to  Re  Viemeister,  70  L.R.A.  796,  which  upholds  statute  re- 
quiring vaccination  as  proper  requisite  to  attendance  at  public  school. 
A  ]>i»cnla1»illty  of  order  in  mandaniun. 

Cited   in   State  ex  rel.  Jackson   County  v.  McKellar,  92  Minn.  245,   99  N.  W. 
807,  holding  order  denying  a  motion  in  a  mandamus  case,  that  the  peremptory 
writ  issue,  is  not  appealable. 
Scope   of   inquiry   of   court*   aa   to    reaaonablenesa   of   ordinances. 

Cited  in  Twin  City  Separator  Co.  v.  Chicago,  &  St.  P.  R.  Co.  118  Minn.  505, 
137  N.  W.  193,  holding  that  scope  of  inquiry  of  courts  as  to  reasonableness  of 
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ordinances   is   limited  to  question   as   to   whether   council  has   abused   its   discre- 
tion in  premises. 

58  L.  R.  A.  82,  SOUTH  MILWAUKEE  CO.  v.  MURPHY,  112  Wis.  614,  88  X.  W. 

583. 
Actions    against    recipients    of    estate. 

Cited  in  Waller  v.  Wilmanns,  116  Wis.  251,  93  N.  W.  47,  on  the  barring  of 
action  against'  heirs  of  the  surety  on  an  executor's  bond,  by  failure  to  present 
claim  against  the  estate. 

Distinguished  in  Brinkworth  v.  Hazlett,  64  Neb.  599,  90  N.  W.  537,   holding 
that  under   the   state   statute   an   action   cannot   be  maintained   directly   against 
the  recipients  of  the  estate  to  enforce  the  decedent's  stockholder's  liability  which 
had  become  absolute  since  administration. 
Running  of  limitations  against  contingent  claim. 

Cited  in  Swing  v.  Taylor,  68  W.  Va.  625,  70  S.  E.  373,  holding  that  liability 
of  policy  holder  in  mutual  assessment  company  is  contingent,  and  statute  of  limi- 
tations does  not  run  against  it  until  it  is  made  absolute  by  corporate  action  or 
judicial  determination;  Swing  v.  Brister,  87  Miss.  531,  40  So.  140,  6  Ann.  Gas. 
740,  holding  that  the  limitations  did  not  begin  to  run  in  favor  of  the  members 
of  a  mutual  fire  insurance  company,  until  their  liability  for  assessments  became 
absolute. 
What  is  a  contingent  claim. 

Cited  in  Davis  v.  Davis,  137  Wis.  648,  119  N.  W.  334,  holding  that  a  contin- 
gent  claim   is   one   where   the   liability   depends   upon    some   future   event   which 
may  or  may  not  happen,  and  therefore  makes  it  uncertain  as  to  whether  or  not 
there  will  ever  be  a  liability. 
Sufficiency   of   complaint. 

Cited  in  Weber  v.  Lewis,  19  X.  D.  477,  34  L.R.A.(X.S.)    309,  126  N.  W.   105, 
holding  that  demurrer  does  not  lie  to  complaint  where  substantial  facts  which 
constitute  cause  of  action  are  stated  as  can  be  inferred  by  reasonable  intendment 
from  matters  which  are  set  forth. 
Pleading   facts  according   to   their   legal   effect. 

Cited  in  Schmidt  v.  Joint  School  Dist.  146  Wis.  639,  132  N.  W.  583,  holding 
that  matters  of  mixed  law  and  fact,  ultimate  of  which  is,  in  broad  sense,  a  fact 
may  be  pleaded  according  to  their  legal  effect;  Andresen  v.  L'pham  Mfg.  Co. 
120  Wis.  564,  98  N.  W.  518,  holding  that  circumstance?  which  have  two  aspects, 
one  a  conclusion  of  fact  and  another  a  conclusion  of  law,  must  be  pleaded  ac- 
cording to  their  legal  effect:  Prentice  v.  Nelson,  134  Wis.  459,  114  X.  W.  830, 
holding  that  where  the  ultimate  fact  essential  to  a  cause  of  action  is  brought  into 
existence  by  a  series  of  acts  and  events,  it  is  sufficient  to  plead  them  according 
to  their  legal  effect,  and  if  incapable  of  understanding,  the  remedy  is  a  motion 
to  make  more  specific;  Perry  v.  Scaife,  126  Wis.  410,  .105  X.  W.  920,  holding  in 
a  petition  to  the  probate  court  asking  leave  to  appeal  from  order  admitting 
will  to  probate,  a  statement  that  the  petitioners  were  or  represented,  persons 
entitled  to  share  the  personalty  belonging  to  the  estate,  by  using  the  terms 
that  they  were  near  relatives  of  the  deceased,  is  sufficient  to  show  they  have 
a  right  to  appeal;  State  ex  rel.  Leiser  v.  Koch.  138  Wis.  34,  119  X.  W.  83J> 
(dissenting  opinion),  on  the  pleading  of  facts  according  to  their  legal  effect. 
Pleading  statnte  of  limitations. 

Cited   in   Rust  v.   Fitzhugh,    132   Wis.   556,   112   X.   W.   508,   holding  that   the 
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statute  of  limitations  being  an  allirmative  defense,  the  defendant  in  pleading  an 

off-set  need  not  negative  the  statute. 

Extinguishment    of   liability   of   subscriber    to   stock   of   a   corporation. 

Cited  in  Hobgood  v.  Ehlen.  141  X.  C.  352,  53  S.  E.  857,  holding  that  the 
general  rule  is  that  a  subscriber  to  the  stock  of  a  corporation  is  under  a  lia- 
bility to  pay  therefor,  which  liability  so  far  as  the  creditors  are  concerned  can 
be  extinguished  only  by  actual  payment  or  valid  release. 

58  L.  R.  A.  93,  ROSSMILLER  v.  STATE,  114  Wis.  169,  91  Am.  St.  Rep.  910,  89 

X.  W.  839. 
Necessity  for  interpretation  of  statutes. 

Cited   in  Weirich  v.   State,   140   Wis.   100,   22   L.R.A.  (X.S.)    1220,   121   N.  W. 
652,  17  Ann.  Gas.  802;   State  ex  rel.  Cook  v.  Houser,  122  Wis.  569,   100  N.  W. 
964, — holding  that  where  no  ambiguity  exists  in  a  statute  there  is  not  need  for 
judicial  interpretation. 
Interpretation    clauses   in   statutes. 

Cited  in  State  v.  Bristow,  131  Iowa,  667,  109  X.  W.  199,  holding  that  interpre- 
tation clauses  in  statutes  are  valid  and  controlling. 
Ambiguity   of   language. 

Cited  in  State  ex  rel.  Williams  v.  Samuelson,  131  Wis.  505,  111  X.  W.  712, 
holding  that  ambiguity  may  result  as  well  from  the  results  which  would  obtain 
if  the  words  of  a  statute  were  applied  in  their  literal  sense,  as  well  as  in  the 
language  itself;  Clappenback  v.  New  York  L.  Ins.  Co.  136  Wis.  630,  118  N.  W. 
245,  holding  that  if  the  terms  of  a  written  contract,  taken  literally  lead  to 
absurd  or  illegal  result,  it  is  ambiguous  and  open  to  construction ;  Ashland  v. 
Maciejewski,  140  Wis.  643,  123  N.  W.  130,  holding  that  it  is  the  duty  of  the 
courts  to  enforce  statute  as  written  unless  unconstitutional  or  absurd  upon  their 
face. 
Equal  protection  of  the  laws. 

(  ited  in  State  v.  Mallory.  73  Ark.  243,  67  L.R.A.  775,  83  S.  WT.  955,  3  Ann. 
Cas.   852,  holding  that  a   statute  which  prohibited   non-residents  from  hunting 
or  fishing  within  the  state  was  unconstitutional  as  applied  to  non-resident  land- 
owners, denying  the  equal  protection  of  the  laws. 
Taking  property    without   dne  process  of  law. 

Distinguished  in  State  v.  Xcrgaard,   124  Wis.  419,  102  X.  W.  899,  holding  that 
a  game  law  limiting  the  number  of  fish  which  may  be  taken  from  the  inland 
waters  of  the  state  was  constitutional. 
Navigable   -waters. 

Cited  in  Re  Horicon  Drainage  Dist.  136  Wis.  232,  116  X.  W.  12,  holding  as 
deciding  that  the  Rock  River,  Wisconsin,  is  a  navigable  stream. 
Title  of  state  to  public  waters. 

Cited  in  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn.  444,  5 
L.R.A.(X.S.)  645,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  that  the  rights  of 
the  state  in  public  waters  are  sovereign  .and  not  proprietary,  and  are  held  in 
trust  for  the  public  and  are  inalienable;  Re  Dancy  Drainage  Dist.  129  Wis.  140, 
108  XT.  W.  202,  holding  that  the  title  to  navigable  waters  being  held  in  trust  by 
the  state,  it  could  not  undertake  a  system  of  drainage  which  would  destroy  a 
navigable  river  and  lake;  Re  Horicon  Drainage  Dist.  136  Wis.  235,  116  N.  W. 
12,  holding  that  the  drainage  commissioners  have  no  power  to  extend  a  system 
of  drainage  so  as  to  impair  the  rights  of  navigation  in  a  navigable  river. 
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Title  to   land   under   navig-ftble   vratera. 

Cited  in  Lamprey  v.  Danz,  86  Minn.  322,  90  N.  W.  578,  on  the  title  to  land 
under  navigable  waters  as  being  irrevocable  in  the  state. 

Distinguished  in  Roberts  v.  Fullerton,  117  Wis.  224,  65  L.R.A.  959,  93  N.  W, 
1113,  holding  that  the  concurrent  jurisdiction  given  the  states  of  Minnesota  and 
Wisconsin  over  the  waters  of  Lake  Pepin,  does  not  give  them  concurrent  owner- 
ship in  the  bed  of  such  lake, 
liinhi    to   lee    from    public    waters. 

Cited  in  Des  Moines  Park  v.  Diamond  Ice  Co.  130  Iowa,  607.  3  L.R.A. (N.S.) 
1105,  105  N.  W.  203,  8  Ann.  Gas.  28,  sustaining  a  statute  giving  the  park  com- 
missioners exclusive  control  over  the  river  within  certain  limits  and  the  right 
to  build  a  dam  to  raise  the  water  for  park  purposes,  and  holding  the  commis- 
sioners could  prohibit  the  taking  of  ice  from  the  river  within  such  limits; 
Willey  v.  Decker,  11  Wyo.  535,  100  Am.  St.  Rep.  939,  73  Pac.  210,  on  the  right 
to  use  waters  of  a  navigable  or  public  stream. 

Cited  in  note  (3  L.R.A. (N.S.)  1103)  on  right  of  public  authorities  to  preserve 
ice  for  sport. 

58  L.  R.  A.   100,  McGILLIVRAY  v.  JOINT   SCHOOL   DIST.  NO.   1,   112   Wis, 

354,  88  Am.  St.  Rep.  969,  88  X.  W7.  310. 
Liability   of  municipality   on   implied   contract. 

Cited  in  note    (27   L.R.A.(N.S.)    1120,   1122)    on   liability  of  municipality  or 
other  public  corporation  on  implied  contract. 
Notice    of    scope    of   authority    of    public    officers. 

Cited  in  Hord  v.  State,  167  Ind.  632,  79  N.  E.  916,  holding  that  any  person- 
dealing  with  a  public  officer  whose  authority  depends  upon  a  statute,  is  charge- 
able at  his  peril  with  knowledge  of  the  scope  of  such  officer's  authority  under 
the  statute. 
Validation    of    municipal    contract    by    ratification. 

Cited  in  Uncas  Nat.  Bank  v.  Superior,  115  Wis.  351,  91  N.  W.  1004,  holding 
that  a  municipal  corporation  cannot  validate  bonds  by  ratification  where  it  had 
no  authority  to  issue  them;  Balch  v.  Beach,  119  Wis.  83,  95  N.  W.  132,  holding 
that  indebtedness  incurred  in  excess  of  the  statutory  limit,  cannot  be  subse- 
quently made  valid  by  ratification  by  the  municipality;  Caxton  Co.  v.  School 
Dist.  No.  5,  120  Wis.  376,  98  N.  W.  231,  holding  that  the  acceptance  and  use 
of  an  article  furnished  to  a  school  district  does  not  make  the  district  liable 
where  the  same  was  purchased  under  an  illegal  contract;  School  Dist.  No.  3  v. 
Western  Tube  Co.  13  Wyo.  356,  80  Pac.  155,  holding  that  if  the  district  originally 
had  the  power  to  authorize  the  purchase  of  a  heating  plant,  it  might  afterward 
ratify  the  purchase. 
Effect  of  partial  Invalidity. 

Cited  in  Burbach  v.  Milwaukee  Electric  R.  &  Light  Co.  119  Wis.  386,  96  N.  W. 
829,  holding  that  a  constitutional  part  of  a  statute  will  be  enforced  though  a 
part  of  the  same  statute  be  unconstitutional,  unless  the  two  parts  are  not  capable 
of  separation. 
Recovery   (inantnin    mernit   for  groods   sold    under   illegral    contract. 

Cited  in  Peck-Williamson  Heating  &  Ventilating  Co.  v.  Steen  School  Twp.  30 
Ind.  App.  640,  66  N.  E.  909,  holding  that  where  the  delivery  of  goods  had  been 
made  to  the  school  district  under  a  contract  which  was  void  because  the  statute 
had  not  been  complied  with,  there  could  be  no  recovery  quantum  meruit. 
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Favoring;  constitutionality  of  (statute. 

Cited  in  State  ex  rel.  Hessey  v.  Daniels,  J43  Wis.  653,  128  N.  W.  565,  holding 
that  act  of  legislature  will  not  be  declared  unconstitutional  unless  its  repugnance 
to  constitution  is  clear  beyond  reasonable  doubt. 

58  L.  R.  A.  105,  O'HEARX  v.  O'HEARN,  ]14  Wis.  428,  90  N.  W.  450. 
Devises   by   implication. 

Cited  in  Lawrence  v.  Barber,  116  Wis.  305,  93  N.  W.  30,  holding  that  where 
the  testator  revoked  the  gifts  to  his  deceased  child,  but  did  not  provide  for  any 
one  to  take  the  gifts  thus  revoked,  the  general  scheme  of  the  whole  will  evincing 
an  intent  to  dispose  of  the  whole  estate,  the  grandchildren  should  take  such  gifts 
specifically  given  to  the  deceased  child:  Bond  v.  Moore,  236  111.  580,  19  L.R.A. 
(N.S.)  542,  86  N.  E.  386,  holding  that  a  gift  by  implication  must  be  founded 
upon  some  expression  in  the  will,  it  cannot  be  inferred  from  and  absolute  silence 
on  the  subject. 

Cited  in  note    (35  L.R.A.  (X.S.)    75)    on  devise  or  bequest  by   implication. 
Construction   of  will. 

Cited  in  Hanley  v.  Kraftczyk,  119  Wis.  359,  96  N.  W.  820,  holding  that  where 
the  will  described  the  land  devised  as  certain  land  in  section  twenty-one  it  was 
not  error  to  admit  evidence  to  show  that  the  testator  did  not  own  land  in 
section  twenty-one  but  did  in  section  twenty-two  which  answered  the  description 
in  the  will. 

58  L.  R.  A.  108,  STATE  EX  REL.  AUBURN  SCHOOL  DIST.  v.  BOYD,  63  Neb. 

829,  89  N.  W.  417. 
I>iceiise   fee   or  tax. 

Cited  in  State  v.  Parker  Distilling  Co.  236  Mo.  246,  139  S.  W.  453,  holding 
that    under    act    regulating    manufacture    and    sale    of    distilled    liquors,    money 
authorized   to  be  collected   is  license   fee,   and   not  tax. 
Occupation    tax. 

Cited  in  Dodge  v.  Guidinger,  87  Neb.  350,  138  Am.  St.  Rep.  494,  127  N.  W. 
122,  holding  that  village  trustees  may  for  purpose  of  raising  revenue,  enact  or- 
dinance levying  tax  on  occupation  of  practicing  medicine  within  village  limits; 
Mercantile  Incorporating  Co.  v.  Junkin,  85  Neb.  564,  123  N.  W.  1055,  19  Ann. 
Cas.  269,  holding  that  an  occupation  tax  upon  individuals  or  corporations  need 
not  be  controlled  by  the  element  of  value. 

Cited  in  note  (129  Am.  St.  Rep.  259)  on  constitutional  limitations  on  power  to 
impose    license    or   occupation    taxes. 
Validity  of  license   tax    for   revenue. 

Cited  in  Roscnbloom  v.  State,  64  Neb.  362,  57  L.R.A.  930,  89  X.  W.  1053 
(dissenting  opinion),  on  the  validity  of  license  taxes  for  purposes  of  revenue. 

58  L.  R.  A.  112,  FRAXKLIX  v.  DURGEE,  71  N.  H.  186,  51   Atl.  911. 

Followed  without  discussion  in  Faucher  v.  Trudel,  71  N.  H.  621,  52  Atl.  443. 
Reasonable  use. 

Cited  in  Horan  v.  Byrnes,  72  N.  H.  97,  62  L.R.A.  604,  101  Am.  St.  Rep.  670, 
54  Atl.  945,  holding  that  one  must  make  such  reasonable  use  of  his  prop- 
erty so  as  not  to  injure  the  property  of  others:  O'Brien  v.  Derry,  73  N.  H.  204, 
60  Atl.  843,  holding  that  reasonable  use  is  an  incident  of  ownership  of  land, 
whether  it  be  a  municipal  corporation  or  an  individual;  Hamlin  v.  Blankenberg, 
73  X.  H.  258,  60  Atl.  1010,  on  what  constitutes  a  reasonable  use  of  land; 
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Roberts  v.  Dover,  72  X.  H.  153,  55  Atl.  8U5,  holding  that  in  an  action  for  dam- 
ages resulting  from  the  overflowing  of  a  sewer  upon  abutting  land,  the  important 
question  is  whether  the  use  made  of  the  sewer  is  a  reasonable  one;  Moore  v. 
Berlin  Mills  Co.  74  X.  H.  308,  11  L.R.A.  (X.S.)  286,  134  Am.  St.  Rep.  968,  67 
Atl.  578,  13  Ann.  Cas.  217.  holding  that  where  non-riparian  land  was  injured 
by  water  percolating  through  because  of  a  dam  in  the  stream,  the  owner  of  the 
dam  was  not  liable  unless  his  clam  was  an  unreasonable  use  of  the  stream; 
Chapman  v.  Newmarket  Mfg.  Co.  74  N*.  H.  425,  15  L.R.A.  (X.S.)  293,  68  Atl.  868, 
holding  that  by  an  unlimited  conveyance  of  flowage  rights  the  grantee  was  en- 
titled only  to  the  right  to  the  reasonable  use  of  such  flowage  rights;  Hedding  v. 
Gallagher,  72  N.  H.  388,  64  L.R.A.  818,  57  Atl.  225.  holding  that  teamsters  though 
common  carriers  have  not  right  to  solicit  business  upon  the  depot  grounds  a 
railroad  company,  as  such  is  an  unreasonable  use  of  such  grounds. 
Obstruction  of  surface  water. 

Cited  in  footnotes  to  Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that 
owner's  right  to  discharge  surface  water  from  premises  does  not  permit  him  to 
collect  it  in  volume  and  by  means  of  artificial  channel  discharge  it  on  another's 
land  contrary  to  natural  course  of  drainage;  Baldwin  v.  Ohio  Township,  67 
L.R.A.  642,  which  sustains  right  of  one  through  whose  lands  natural  water 
course  flows  to  accumulate  surface  waters  in  such  stream  as  against  lower 
riparian  owner;  Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds  owners 
of  improved  property  adjacent  to  sewer  required  to  connect  gutters  and  spouts 
on  buildings  therewith  as  against  owners  of  premises  adjoining  alley  on  which 
water  otherwise  falls. 

Cited  in  notes  (20  L.R.A. (X.S.)  159)  on  obstruction  of  surface  water  in  city; 
(22  L.R.A.  (X.S.)  799)  on  right  of  owner  of  lower  as  against  upper  landowner  to 
obstruct  surface  water  in  natural  channel. 

58  L.  R.  A.  115,  WESTERX  U.  TELEG.  CO.  v.  SIIEPARD,  1G9  X'.  Y.  170,  62 
N.   E.   154. 

Later  phases  of  same  case  in  72  App.  Div.  136,  76  X.  Y.  Supp.  269;   72  App. 
Div.  110,  76  X.  Y.  Supp.  247. 
Separability    of    land    and    Its    easements. 

Cited  in  McKenna  v.  Brooklyn  Union  Elev.  R.  Co.  184  X.  Y.  396,  77  X.  E. 
€15,  Reversing  95  App.  Div.  230,  88  X".  Y.  Supp.  762,  holding  that  easements  of 
light,  air,  access,  appurtenant  to  real  property  abutting  upon  a  public  street 
or  highway  are  inseparable  from  the  dominant  estate  and  pass  upon  conveyance 
of  the  latter,  notwithstanding  an  attempted  reservation  of  them  by  the  grantor. 
—  Reservation  of  damages  for  invasion  of  easement. 

Approved  in  Anderson  v.  Xew  York  &  H.  R.  Co.  132  App.  Div.  187,  H6  N.  Y. 
Supp.  954,  holding  that  where  the  grantor  reserves  the  easements  of  light,  air, 
and  access,  the  grantee  though  he  receives  the  easements,  becomes  a  trustee  for  the 
benefit  of  the  grantor,  of  any  moneys  recovered  for  an  invasion  of  the  easements. 

Cited  in  Schomacker  v.  Michaels,  189  K  Y.  65,  81  X.  E.  555,  holding  that 
the  easements  of  land  abutting  upon  a  public  street  being  inseparable  from  the 
land,  the  grantor  cannot  reserve  to  himself  such  easements  upon  parting  with  the 
land,  but  he  may  reserve  the  damages  for  the  invasion  of  these  easements  so  that 
his  grantee  may  collect  them  for  his  benefit;  Wehrenberg  v.  Seiferd,  125  App. 
Div.  528,  109  X.  Y.  Supp.  896,  Affirming  with  modifications  56  Misc.  358,  106 
X.  Y.  Supp.  901,  holding  that  where  the  grantor  reserved — all  rights,  damages, 
and  claims  against  an  elevated  railroad  then  building,  and  the  grantees  then 
recovered  judgment  for  fee  damage  and  for  rental  damage,  the  grantor  was  en- 
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titled  to  the  fee  damage,  but  not  the  rental  damage;  Maurer  v.  Friedman,  125 
App.  Div.  757,  110  X.  Y.  Supp.  320;  Freund  v.  Biel,  114  App.  Div.  403,  99  N.  Y. 
Supp.  3067,— holding  that  by  a  reservation  of  the  elements  of  light,  air,  and 
access,  the  grantee  becomes  a  trustee  for  the  grantor  of  all  the  moneys  received 
or  recovered  for  an  invasion  of  the  easements. 

Cited  in  note  (2  L.R.A.  (X.S.)  820)  as  to  whether  action  for  damages  to  realty 
runs  with  land. 

Distinguished  in  Re  New  York  City,  193  N.  Y.  125,  85  N.  E.  1064,  holding  that 
an  action  for  the  impairment  of  an  easement  must  be  brought  in  the  name  of 
the  owner  of  the  dominant  estate. 
Xotiee  to  subsequent  owners. 

Cited  in  Friedman  v.  New  York  C.  &  H.  R.  R.  Co.  52  Misc.  21,  100  N.  Y. 
Supp.  981,  holding  that  the  subsequent  owner  is  bound  by  the  notice  in  the 
chain  of  deeds  through  which  he  claims  title,  that  a  former  owner  reserved  the 
right  of  action  and  demand  for  damages  from  the  construction  of  an  elevated 
road,  and  he  has  no  equitable  interest  in  a  recovery  by  such  former  owner. 
Resulting'  trusts. 

Cited  in  Manahan  v.  Holmes,  58  Misc.  89,  110  N.  Y.  Supp.  300,  holding  that 
under  the  statute  a  trust  results  in  favor  of  a  ward,  whose  money  has  been 
used  to  purchase  land,  the  title  being  taken  in  the  name  of  her  guardian. 

Distinguished  in  Flaum  v.  Kaiser  Bros.  Co.  66  Misc.  590,  122  N.  Y.  Supp.  100, 
holding  that  where  the  individual  stockholders  of  a  corporation  purchased  land 
and  took  title  thereto  in  the  name  of  the  corporation,  no  trust  resulted  in  favor 
of  the  stockholders;  Fagan  v.  McDonnell,  115  App.  Div.  95,  100  X.  Y.  Supp. 
641,  on  the  necessity  of  express  words  to  create  a  trust. 

58  L.  R.  A.   122,  RE   BALDXYIX,  170  X.  Y.  156,  63  X.  E.  62. 
Negotiability   of   certificate   of   deposit. 

Cited  in  Hanna  v.  Manufacturers'  Trust  Co.  104  App.  Div.  91,  93  X.  Y.  Supp. 
304,  holding  that  a  certificate  of  deposit  is  negotiable  and  the  bank   is  bound 
to  pay  it  to  whoever  holds  the  same  by  proper  indorsement. 
'What    constitutes    partnership. 

Cited  in  footnote  to  Brandon  v.  Connor,  63  L.R.A.  260,  which  holds  partnership 
as  to  third  persons  constituted  by  agreement  with  contractors  for  construction 
of  railroad  to  furnish  services  and  part  of  necessary  animals  for  use. 

58  L.  R.  A.  125,  RIDER  v.  SYRACUSE  RAPID  TRAXSIT  R.  CO.  171  N.  Y.  139, 

63   X.   E.  836. 
Proximate   cause. 

Cited  in  Independent  Ice  Cream  Co.  v.  United  Ice  Cream  Co.  69  Misc.  024,  125 
X.  Y.  Supp.  106,  holding  that  proximate  cause  of  accident  was  defendant's  negli- 
gence in  running  into  team  with  wagon,  though  plaintiff's  leaving  team  un- 
hitched in  street  contributed  thereto;  Mella  v.  Xorthern  S.  S.  Co.  162  Fed.  518, 
holding  that  if  the  plaintiff  selected  the  hospital  and  the  surgeon  and  the 
negligence  of  the  latter  caused  the  death  of  the  party  injured,  the  plaintiff 
could  not  recover  of  the  defendant  for  such  death,  though  its  negligence  has 
caused  the  injury  necessitating  the  choice  of  the  hospital  and  surgeon;  Demarest 
v.  Forty-second  Street.  M.  &  St.  X.  Ave.  R.  Co.  104  App.  Div.  505,  93  XT.  Y. 
Supp.  663.  holding  that  the  contributory  negligence  of  the  driver  of  the  truck 
did  not  affect  the  liability  of  the  street  car  company  to  a  pedestrian  who  was 
struck  by  the  truck  after  it  had  been  struck  by  a  street  car;  Schell  v.  German 
Flats,  54  Misc.  453,  104  X.  Y.  Supp.  116,  holding  that  the  concurring  negligence 
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of  a  third  person  is  no  defense  if  the  accident  would  not  have  occurred  except  for 
the  negligence  of  the  defendant;  Carhart  v.  State,  113  App.  Div.  3,  100  N.  Y. 
Stipp.  999,  holding  that  where  several  concurring  causes  result  in  damage,  the  de- 
fendant is  liable  only  for  that  which  have  resulted  alone  from  its  negligence; 
Leeds  v.  New  York  Teleph.  Co.  178  N.  Y.  124,  70  N.  E.  219  (dissenting  opinion), 
on  the  negligence  of  the  defendant  as  the  proximate  cause  of  the  injury. 
Contributory  negligence. 

Followed  in  VYinchell  v.  New  York  C.  &  H.  R.  R.  Co.  121  App.  Div.  57,  105 
N.  Y.  Supp.  425,  holding  that  where  a  passenger  alighted  from  a  train  while  it 
was  standing  at  a  water  tank  and  boarded  it  after  it  began  to  move,  and  was 
injured  by  the  negligent  starting  of  the  train,  he  could  not  recover  for  the 
injuries. 

Approved  in  Riedel  v.  Wheeling  Traction  Co.  63  W.  Va.  533,  16  L.R.A.  (N.S.) 
1128,  61  S.  E.  821,  holding  that  a  person  who  attempts  to  cross  ahead  of  a  street 
car  at  a  public  crossing,  when  the  danger  was  so  obvious  that  most  reasonable 
men  would  hesitate,  is  guilty  of  such  contributory  negligence  as  would  bar 
recovery  unless  the  car  could  have  been  stopped  after  those  in  charge  of  it  had 
perceived  his  danger. 

Cited  in  Feldman  v.  New  York  C.  &  H.  R.  R.  Co.  142  App.  Div.  342.  127  N.  Y. 
Supp.  390  (dissenting  opinion),  on  contributory  negligence  as  defeating  cause  of 
action  for  death  of  person  while  walking  on  railroad  track,  although  engineer 
failed  to  use  ordinary  care  to  prevent  accident;  Green  v.  Los  Angeles  Terminal 
R.  Co.  143  Cal.  46,  101  Am.  St.  Rep.  68,  76  Pac.  724,  holding  that  where  a 
person  of  mature  age  and  in  full  possession  of  all  his  faculties  approached  a 
railway  crossing  and  attempted  to  cross  without  looking,  he  was  guilty  of  such 
contributory  negligence  as  to  bar  recovery  for  injuries,  though  the  engi- 
neer saw  him  in  time  to  have  stopped;  Richmond  Locomotive  Works  v.  Ram- 
sey, 65  C.  C.  A.  503,  131  Fed.  200,  holding  that  where  a  negro  laborer  was 
employed  to  tear  down  a  wall  in  the  defendant's  locomotive  works,  and  in 
doing  so  placed  his  hand  upon  the  rail  over  which  a  movable  crane  was  operated 
so  that  his  hand  was  crushed,  the  defendant  was  not  liable  where  the  operator 
of  the  crane  used  due  care. 
—  l.si.st  clear  chance. 

Cited  in  Plinkiewisch  v.  Portland  R.  Light  &  P.  Co.  58  Or.  504,  115  Pac.  151. 
holding  that  where  death  was  result  of  being  struck  by  street  car,  which  carried 
deceased  distance  of  50  feet,  last  clear  chance  rule  did  not  apply  to  alleged  negli- 
gence in  failing  to  stop  car  more  quickly  after  collision,  for  whole  accident  was 
but  one  transaction;  YVabash  R.  Co.  v.  Tippecanoe  Loan  &  T.  Co.  178  Ind.  122, 
38  L.R.A.(N.S.)  1172,  98  N.  E.  64,  holding  that  doctrine  of  last  clear  chance 
does  not  operate  in  favor  of  one  Avho  steps  in  front  of  moving  engine  at  railroad 
crossing  which  by  exercise  of  ordinary  care,  he  might  have  avoided,  where  his  own 
negligence  operated  to  the  last  instant  before  injury;  Drown  v.  Northern  Ohio 
Traction  Co.  76  Ohio  St.  251,  10  L.R.A.(X.S.)  425,  118  Am.  St.  Rep.  844,  81  X. 
E.  326,  holding  that  the  doctrine  of  last  clear  chance  does  not  apply  in  cases 
where  the  injury  is  the  result  of  the  concurring  continuing  negligence  of  the 
plaintiff;  Richmond  Traction  Co.  v.  Martin,  102  Va.  214,  45  S.  E.  886,  holding 
same  where  the  injury  is  the  result  of  concurring  simultaneous  negligence  of 
both  parties;  Denver  City  Tramway  Co.  v.  Cobb,  90  C.  C.  A.  459,  164  Fed.  43, 
holding  that  the  doctrine  of  last  clear  chance  does  not  apply  where  the  danger- 
ous position  of  the  plaintiff  is  not  discovered  until  too  late  to  prevent  the 
injury  to  him;  Southern  Indiana  R.  Co.  v.  Fine,  163  Ind.  626,  72  X.  E.  589. 
holding  that  though  the  plaintiff  was  negligent  if  such  negligence  would  not  have 
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resulted  in  the  injury  without  the  subsequent  negligence  of  the  servant  of  the 
railroad  company,  the  hitter's  negligence  was  the  proximate  cause  of  the  injury 
under  the  doctrine  of  the  last  clear  chance;  Indianapolis  Traction  &  Terminal  Co. 
v.  Kidd,  167  Ind.  412,  7  L.Il.A.(X.S.)  147,  79  X.  E.  347,  10  Ann.  Cas.  942, 
holding  that  where  the  plaintiff  was  injured  by  a  car  coming  from  behind  at  a 
high  rate  of  speed  where  the  motorman  could  have  seen  the  plaintiff  who  was 
listening  and  watching  for  a  car,  the  motorman  had  the  last  clear  chance  and 
the  plaintiff's  negligence  did  not  bar  recovery;  Fitzgerald  v.  International  Flax 
Twine  Co.  104  Minn.  150,  116  N.  W.  475,  holding  that  though  the  servant  was 
negligent  in  the  manner  of  doing  his  work,  if  such  would  not  have  resulted  in 
injury  but  for  the  negligent  act  of  the  master's  foreman,  the  master  is  liable; 
Demand  v.  New  York  C.  &  II.  R.  R.  Co.  198  X.  Y.  109,  91  X.  E.  259,  holding 
that  where  the  engineer  saw  the  plaintiff  attempting  to  prevent  his  horse  from 
getting  upon  one  track,  while  the  train  was  about  thirteen  hundred  feet  away 
upon  another  track,  he  was  bound  to  use  reasonable  care  to  avoid  striking  plain- 
tiff, and  the  railroad  company  was  liable  if  he  did  not;  Gray  v.  Weir,  113  App. 
Div.  481,  99  X.  Y.  Supp.  252,  holding  that  the  railroad  company  was  liabl? 
for  the  injuries  to  the  plaintiff,  if  the  servant  could  have  by  the  exercise  of  rea- 
sonable care  prevented  the  accident,  though  the  former  was  negligent  in  the 
first  place;  Trauber  v.  Third  Ave.  R.  Co.  80  App.  Div.  39,  80  X.  Y.  Supp.  231, 
holding  where  there  was  no  evidence  of  any  intervening  cause,  it  was  error  to 
charge  that  if  the  plaintiff  was  negligent,  he  could  recover  if  the  defendant 
did  not  use  reasonable  care  to  prevent  the  accident. 

Cited  in  note  (7  L.R.A.  (XT.S.)  138)  on  doctrine  of  last  clear  chance  as  affected 
by  question  of  concurrent  negligence. 

Distinguished   in  Butler  v.  Rockland,  T.  &  C.  Street  R.  Co.  99  Me.   160,  ]05 
Am.  St.  Rep.  267,  58  Atl.  775,  holding  that  the  doctrine  of  prior  and  subsequent 
negligence  has  no  application  where  the  negligence  of  both  the  plaintiff  and  the 
defendant  are  practically  simultaneous. 
Question    for    the    jury. 

Cited  in  Bortz  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  78  App.  Div.  388,  79  X.  Y.  Supp. 
1046,  holding  that  it  was  error  to  take  clear  question  of  contributory  negligence 
from  the  jury  where  the  only  negligence  chargeable  against  the  motorman  was  his 
failure  to  continue  to  look  ahead;  Cunningham  v.  Metropolitan  Street  R.  Co.  104 
App.  Div.  527,  93  X.  Y.  Supp.  700,  holding  erroneous  a  charge  which  withdrew 
from  the  jury  the  question  of  contributory  negligence  by  charging  that  if  the 
conductor  knew  of  the  plaintiff's  dangerous  position  when  he  gave  the  signal  to 
start,  the  negligence  of  the  plaintiff  in  placing  himself  there  would  not  bar  re- 
covery. 
Liability  for  injuries  by  street  car  collisions  with  vehicles. 

Cited  in  footnotes  to  Crisman  v.  Shreveport  Belt  R.  Co.  62  L.R.A.  747,  which 
holds  street  railway  company  employing  young  and  inexperienced  motorman 
liable  for  death  of  horseback  rider  due  to  former's  shortcomings;  Wilson  v. 
Chippewa  Valley  Electric  R.  Co.  66  L.R.A.  912,  which  holds  motorman  who  makes 
no  attempt  to  control  speed  of  car  on  seeing  runaway  team  approaching  crossing 
under  circumstances  suggesting  collision  guilty  of  wanton  and  reckless  dis- 
regard of  human  life  amounting  to  intentional  wrong. 

58  L.  R.  A.  135,  XATIOXAL  PROTECTIVE  ASSO.  v.  GUMMING,  170  X.  Y.  315, 

88  Am.  St.  Rep.  648,  63  X.  E.  369. 
l.ounli*  >    of  labor  or  trade   union*. 

Cited  in  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  444,  22  L.R.A.(X.S.)    616, 

I  .. 
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128  Am.  St.  Rep.  492,  114  S.  W.  997,  holding  that  members  of  a  labor  union  have 
the  right  to  combine  for  the  protection  of  its  members,  and  for  the  promotion 
of  the  best  interests  of  such  members;  Jacobs  v.  Cohen,  183  N.  Y.  211,  2  L.R.A. 
(X.S.)  294,  111  Am.  St.  Rep.  730,  76  N.  E.  5,  5  Ann.  Cas.  280,  Reversing  99 
App.  Div.  484,  90  X.  Y.  Supp.  854,  holding  that  labor  unions  are  legal,  and  a  con- 
tract between  an  employer  and  a  labor  union  whereby  the  former  agrees  not  to 
employ  any  but  members  of  the  union,  who  in  turn  agrees  to  furnish  laborer*, 
is  valid;  Rourke  v.  Elk  Drug  Co.  75  App.  Div.  149,  77  X.  Y.  Supp.  373,  on  the 
lawfulness  of  the  ostensible  object  of  labor  unions;  John  D.  Park  &  Sons  Co.  v. 
Xational  Wholesale  Druggists'  Asso.  175  X.  Y.  14,  62  L.R.A.  638,  96  Am.  St. 
Rep.  578,  67  X.  E.  136,  on  the  legality  of  an  association  to  fix  retail  prices; 
American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co.  33  App.  D.  C.  127,  32 
L.R.A. (X.S.)  770  (dissenting  opinion),  on  right  of  employees  to  fix  price  of  labor 
and  to  refuse  to  work  unless  that  price  is  obtained. 
In  interfering  with  employment  of  non-union  men. 

Cited  in  Kissam  v.  United  States  Printing  Co.  199  X.  Y.  79,  92  X.  E.  214,. 
holding  that  agreement  between  printing  company  and  labor  union  not  to  employ 
non-union  men,  and  to  discharge  such  as  refused  to  become  members  of  union, 
was  valid;  Carter  v.  Oster,  134  Mo.  App.  153,  112  S.  W.  995,  holding  that  labor 
unions  in  and  of  themselves  are  legal  but  that  if  the  members  resort  to  unlawful 
means  to  prevent  the  employment  of  non-union  members  the  acts  of  the  union 
are  illegal;  Brennan  v.  United  Hatters  of  X.  A.  Local  Xo.  17,  73  X.  J.  L.  739, 
9  L.R.A. (X.S.)  258,  118  Am.  St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas.  698,  hold- 
ing that  a  labor  union  is  of  itself  legal,  but  where  it  interferes  and  procures 
the  discharge  of  an  ex-member,  its  acts  are  illegal  though  they  do  not  involve 
the  breaking  of  any  contract  of  employment;  Huskie  v.  Griftin,  75  X.  H.  352, 
27  L.R.A. (X.S.)  972,  74  Atl.  595,  holding  that  it  was  a  question  for  the  jury 
whether  the  acts  were  done  with  illegal  motive. 

Questioned    in    Berry    v.    Donovan,    188    Mass.    361,    5    L.R.A. (X.S.)    905,    108 
Am.  St.  Rep.  499,  74  X.  E.  603,  3  Ann.  Cas.  738,  holding  that  it  was  illegal  to 
procure  the  discharge  of  a  non-union  laborer  employed  under  a  contract  termin- 
able at  the  will  of  either  employer  or  employee. 
Ki.ulits    and    privileges    of    labor    unions. 

Cited  in  Russell  v.  Stampers  &  Golf  Leaf  Local  Union  Xo.  22,  57  Misc.  102, 
107  X.  Y.  Supp.  303,  holding  that  the  illegal  acts  of  individual  members  of  a 
union  do  not  bind  the  union  in  the  absence  of  a  showing  that  it  authorized  or 
ratified  the  act. 
What  are  illegal  combinations. 

Cited  in  People  ex  rel.  Burnham  v.  Flynn,  114  App.  Div.  582,  100  X.  Y. 
Supp.  31,  holding  that  any  number  of  men  may  combine  to  do  a  lawful  act,  and 
such  combination  does  not  subject  them  either  to  civil  or  criminal  liability; 
People  v.  Klaw,  55  Misc.  76,  106  X.  Y.  Supp.  341,  on  the  same  point;  State  v. 
Van  Pelt,  136  X.  C.  659,  68  L.R.A.  770,  49  S.  E.  177,  1  Ann.  Cas.  495,  holding  that 
a  publication  that  the  persons  intend  to  follow  a  course  toward  another  which 
they  have  no  legal  right  to  do,  is  not  sufficient  to  sustain  an  indictment  for 
criminal  conspiracy;  Xational  Fireproofing  Co.  v.  Mason  Builders'  Asso.  26  L.R.A. 
(X.S.)  148,  94  C.  C.  A.  535,  169  Fed.  268,  Affirming  145  Fed.  264,  holding  that 
an  agreement  between  a  master  builder's  association  and  a  bricklayer's  union 
that  certain  subcontracts  should  not  be  sublet  and  that  only  union  labor  should 
be  employed,  and  refusing  to  work  for  any  one  not  complying  with  the  con- 
ditions was  not  an  illegal  conspiracy;  Montgomery  Ward  &  Co.  v.  South  Dakota 
Retail  Merchants'  &  Hardware  Dealers'  Asso.  150  Fed.  418,  holding  an  agree- 
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ment  of  retail  dealers  that  they  would  not  purchase  from  wholesalers  who  dealt 
with  a  certain  person  not  an  illegal  conspiracy;  Heim  v.  New  York  Stock  Exeh. 
C4  Misc.  533,  118  N.  Y.  Supp.  591,  holding  that  a  rule  of  the  New  York  Stock 
Exchange  that  prohibited  a  member  from  transacting  business  with  or  for,  any 
rival  exchange  or  its  members,  was  valid  and  not  in  restraint  of  trade. 
lieg-ality  of  strilce. 

Cited  in  Schwarcz  v.  International  Ladies  Garment  Workers'  Union,  68  Misc. 
534,  124  N.  Y.  Supp.  068,  holding  that  strike  ordered  by  trade  union  to  drive 
nonunion  employees  out  of  trade,  unless  they  join  union,  is  unlawful;  Albro  J. 
Xewton  Co.  v.  Erickson,  70  Misc.  294,  126  N.  Y.  Supp.  949,  holding  that  announce- 
ment by  workmen  of  their  intention  to  strike  is  not  illegal ;  Jetton-Dekle  Lumber 
Co.  v.  Mather,  53  Fla.  976,  43  So.  590,  holding  that  a  strike  in  itself  is  not 
illegal;  City  Trust.  S.  D.  &  Surety  Co.  v.  Waldhaner,  47  Misc.  13,  95  N.  Y. 
Supp.  222,  holding  that  a  peaceable  and  orderly  strike  not  to  harm  others  but 
for  the  betterment  of  themselves,  is  not  illegal;  Searle  Mfg.  Co.  v.  Terry,  56  Misc. 
268,  106  N.  Y.  Supp.  438,  holding  that  strike  against  the  increase  of  labor  with- 
out an  increase  of  compensation,  being  a  strike  for  the  betterment  of  the  strikers, 
is  legal;  Karges  Furniture  Co.  v.  Amalgamated  Woodworkers  Local  Union  No. 
131,  165  Ind.  429,  2  L.R.A. (N.S.)  795,  75  N.  E.  877,  6  Ann.  Cas.  829,  holding  that 
a  combination  of  members  of  a  labor  union  to  quit  employment  in  a  body  if 
their  demands  were  not  acceded  to,  was  not  illegal  where  it  did  not  involve 
the  breaking  of  a  contract;  Mills  v.  United  States  Printing  Co.  99  App.  Div.  608, 
91  N.  Y.  Supp.  ]85,  holding  that  a  labor  union  could  not  be  enjoined  from 
conducting  a  strike  if  no  illegal  methods  were  used;  Allis-Chalmers  Co.  v.  Iron 
Molders'  Union  No.  125,  150  Fed.  179,  holding  that  picketing  was  legal  so  long 
as  force  or  coercion  was  not  used  to  prevent  the  employment  of  non-union  labor, 
but  when  intimidation,  force,  or  coercion  was  used,  the  acts  became  unlawful ; 
Potter  v.  Sheffer,  40  Misc.  49,  81  N.  Y.  Supp.  164,  holding  that  the  reasons  for 
members  of  a  labor  union  quitting  their  employment  need  not  be  stated  or  limit- 
ed; People  v.  McFarlin,  43  Misc.  595,  89  N.  Y.  Supp.  527,  holding  that  the 
legality  of  the  acts  of  the  strikers  in  conducting  their  strike  was  for  the  jury; 
Butterick  Pub.  Co.  v.  Typographical  Union  No.  6,  50  Misc.  11,  100  N.  Y.  Supp. 
292,  on  the  effect  of  an  illegal  motive  in  striking. 

Cited   in  note  in    (17  L.R.A. (N.S.)    165,   169)    on  controversy  over  "open"  or 
"closed"  shop  as  justification  for  means  employed  to  aid  strike. 
Boycotting:. 

Cited  in  Shinola  Co.  v.  House  of  Krieg,  75  Misc.  225,  133  N.  Y.  Supp.  1015, 
holding  that  acts  of  defendants  were  not  illegal  where  no  boycott  was  threatened 
against  sale  of  plaintiff's  goods  in  open  market  but  defendants  simply  solicited 
certain  purchasers  to  bring  pressure  to  bear  on  plaintiff  to  get  better  rails 
from  him;  Meier  v.  Speer,  96  Ark.  626,  32  L.R.A. (N.S.)  796,  132  S.  W.  988. 
holding  that  loss  by  brickmaker  of  sale  of  brick  because  of  statement  by  member 
of  labor  union  that  union  laborers  would  not  handle  them  gives  him  no  right 
of  action  against  officers  of  union  for  resulting  loss;  Pierce  v.  Stablemen's 
Union,  156  Cal.  77,  103  Pac.  324,  holding  that  a  boycott  attempting  by  fair 
means  to  induce  any  and  all  persons  to  withdraw  their  patronage  from  a  certain 
person,  is  legal,  though  they  do  so  by  notifying  such  third  persons  that  they  will 
withdraw  their  patronage  from  him  if  he  does  not;  J.  F.  Parkinson  Co.  v.  Build- 
ing Trades  Council,  154  Cal.  593.  21  L.R.A.(N.S.)  558,  98  Pac.  1027,  16  Ann. 
Cas.  1165,  holding  that  the  sending  out  of  notices  by  a  labor  union  informing 
persons  dealing  with  the  plaintiff  that  the  defendant  had  been  declared  unfair, 
r.nd  that  union  men  could  not  handle  his  materials,  was  lawful  where  there 
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were  no  acts  of  force  or  violence  or  threats;  Lindsay  &  Co.  v.  Montana  Federa- 
tion of  Labor,  37  Mont.  274,  IS  L.R.A.  (X.S.)  712,  327  Am.  St.  Rep.  722,  96 
Pac.  127,  holding  that  the  agreement  to  boycott  a  certain  person  was  not  illegal 
where  no  illegal  means  were  used  though  loss  resulted  to  the  person  boycotted; 
Wilson  v.  Hey,  232  111.  399,  16  L.R.A.  (X.S.)  97,  122  Am.  St.  Rep.  119,  83 
X.  E.  928,  13  Ann.  Cas.  82  (dissenting  opinion),  on  the  legality  of  a  boycott. 

Cited  in  notes    (16  L.R.A.  (X.S.)    92)    on   legality  of   ''secondary  boycott"  by 
labor  union;     (103   Am.   St.   Rep.   492,   493,   500)    on   boycotting;    (1   Brit.   Rul. 
Cas.  253)    on  liability  of  labor  union  for  boycott. 
Injunction. 

Cited  in  Kemp  v.  Division  No.  241,  153  111.  App.  372,  holding  that  injunction 
may  be  granted  to  restrain  conspiracy  to  intimidate  employer  into  discharging 
complaints  because  said  complainant  resigned  from  union;  Jones  v.  Van  Winkle 
Gin  &  Machine  Works,  131  Ga.  341,  17  L.R.A.  (X.S.)  851,  127  Am.  St.  Rep.  235, 
62  S.  E.  236,  holding  that  a  court  will  not  enjoin  members  of  a  striking  union, 
from  using  fair  means  of  inducing  other  persons  from  taking  their  employments; 
Foster  v.  Retail  Clerks'  International  Protective  Asso.  39  Misc.  49,  78  X.  V. 
Supp.  860,  holding  that  an  injunction  would  not  issue  against  a  labor  union 
seeking  by  peaceful  means  to  persuade  people  not  to  trade  at  a  certain  store 
which  has  been  declared  unfair;  Schlang  v.  Ladies'  Waist  Makers'  Union,  67 
Misc.  224,  124  X.  Y.  Supp.  289,  holding  that  injunction  would  be  issued  to 
restrain  strikers  from  threatening  boycotts  and  strikers  to  induce  others  to  cease 
furnishing  the  employer  with  materials;  George  Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Asso.  77  X.  J.  Eq.  226,  41  L.R.A. (X.S.)  450,  79  Atl.  262  (dissenting 
opinion),  on  right  of  court  to  enjoin  breach  of  contract  of  service  existing  between 
employer  and  employees. 

Cited  in  footnote  to  Erdman  v.  Mitchell.  63  L.R.A.  534.  which  upholds  right  to 
enjoin  acts  of  council  of  allied  labor  unions  seeking  by  intimidation  to  coerce 
laborers  to  join  particular  organization. 

Cited  in  note  (32  L.R.A. (X.S.)  1017)  on  injunction  against  publishing  or  cir- 
culating statements  relative  to  industrial  disputes  by  labor  union. 

Distinguished  in  Beattie  v.  Callanan,  82  App.  Div.  8,  81  X.  Y.  Supp.  413.  hold- 
ing that  where  members  of  a  labor  union  maliciously  interfered  and  procured 
others  to  break  their  contract  with  the  plaintiff  and  caused  a  strike  because 
the  plaintiff  refused  to  recognize  their  union,  their  acts  were  illegal  and  they 
would  be  restrained  from  continuing  them ;  Masters'  Horseshoers'  Protective 
Asso.  v.  Quinlivan.  83  App.  Div.  463,  82  X.  Y.  Supp.  288,  holding  that  it  was 
proper  to  restrain  acts  of  violence  of  employees. 
Rights  as  to  contracts  of  employment. 

Cited  in  People  v.  Marcus.  185  X.  Y.  262.  7  L.R.A. (X.S.)  285,  113  Am.  St.  Rep. 
902,  77  X.  E.  1073,  7  Ann.  Cas.  118,  Affirming  110  App.  Div.  259,  97  X.  Y.  Supp. 
322,  holding  that  a  statute  prohibiting  the  making  of  a  condition  as  to  the 
employment  or  continuance  thereof,  that  the  employee  does,  or  does  not  become 
a  member  of  a  labor  union,  is  unconstitutional;  State  ex  rel.  Zillmer  v.  Kreut/.- 
berg,  114  Wis.  545,  58  L.R.A.  755,  91  Am.  St.  Rep.  934,  90  X.  W.  1098,  holding  a 
statute  prohibiting  the  discharge  of  a  laborer  because  he  is  r  member  of  a  labor 
union,  is  unconstitutional;  Roseneau  v.  Empire  Circuit  Co.  131  App.  Div.  435, 
115  X.  Y.  Supp.  511,  holding  that  it  was  legal  in  booking  theatrical  attractions 
for  a  circuit  to  make  the  engagements  upon  the  condition  that  the  attractions 
would  not  be  shown  in  a  rival  circuit. 
Interference  with  individual  business  rights  of  others. 

Cited  in  De  Jong   v.   B.  G.  Behrman  Co.   148  App.  Div.  39,   131   N.  Y.   Supp. 
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1083,  holding  that  defendant,  a  business  rival  of  plaintiff  was  not  liable  for 
inducing  plaintiff's  employees  to  break  therein  employment  contracts  with  plain- 
tiff and  accept  employment  from  defendant  unless  he  used  fraudulent  or  wrongful 
means:  Huskie  v.  Griffin,  75  X.  H.  352,  27  L.R.A.  (N.S.)  972,  74  Atl.  595,  holding 
that  desire  to  promote  his  own  welfare  will  not  justify  employer's  interfering 
with  employee's  obtaining  employment  elsewhere,  if  his  act  constitutes  unrea- 
sonable interference  with  employee's  right  to  open  market;  Fire  Underwriters 
v.  Johnson,  133  Ky.  812,  24  L.R.A. (N.S.)  159,  119  S.  W.  153,  holding  that 
an  organization  of  fire  underwriters  where  by  the  members  agree  not  to  take  the 
agency  for  a  company  which  already  has  an  agency  in  the  city,  is  not  an  asso- 
ciating for  the  purpose  of  illegally  restraining  trade,  but  such  a  restraint  is 
reasonable  and  valid. 

Cited  in  note  (1  Brit.  Rul.  Cas.  525)  on  liability  of  labor  union  to  persons  with 
whose  employment  it  has  interfered. 
Grounds   for   reversal. 

Cited  in  McArdle  v.  German   Alliance  Ins.  Co.   183  N.  Y.  373,   76  X.  E.  337, 
holding  that  the  order  of  the  Appellate  Division  being  silent  aa  to  the  grounds  of 
reversal,  it  will  be  assumed  that  it  was  based  upon  errors  of  law,  the  findings 
of   fact  of  the  trial   court  being  undisturbed. 
Effect  of  1:111 1  icious  motive  on  leg'al  act. 

Cited  in  Citizens'  Light,  H.  &  P.  Co.  v.  'Montgomery  Light  &  Water  Power  Co. 
171  Fed.  563,  holding  that  the  publication  in  a  newspaper  of  an  intention  to  run 
another  out  of  business  by  competition  was  not  illegal  where  the  accomplishment 
of  such  object  would  not  be  illegal. 

Cited  in  note  (62  L.R.A.  675,  697,  699)  on  effect  of  bad  motive  to  make  ac- 
tionable what  would  otherwise  not  be. 

58  L.  R.  A.  148,  RE  BRANDRETH,  169  N.  Y.  437,  62  N.  E.  563. 
Transfers  which   render  property  subject   to   inheritance    taxes*. 

Followed  in  Re  Cornell,  170  N.  Y.  425,  63  X.  E.  445,  holding  that  where  the 
decedent  gave  certain  securities  to  another  reserving  to  himself  such  of  the 
net  income  as  he  should  desire,  but  giving  the  donee  the  possession  and  manage- 
ment of  the  same,  the  gift  was  subject  to  the  transfer  tax;  Re  Keeney,  194  N.  Y. 
285,  87  N.  E.  428,  holding  that  stock  and  securities  transferred  in  trust,  one 
fourth  the  income  to  be  paid  the  donor  and  the  other  three  fourths  to  be  paid 
to  her  children,  was  subject  to  the  transfer  tax. 

Cited  in  Bullen's  Estate,  143  Wis.  522,  139  Am.  St.  Rep.  1114,  128  N.  W. 
109,  holding  that  personal  property  conveyed  in  another  state  by  deed  of  trust 
for  benefit  of  grantor  and  family  and  to  be  distributed  to  sons  after  his  death,  is 
subject  to  inheritance  tax  here,  though  never  brought  to  this  state  where  grantor 
lived;  Re  Spring,  75  Misc.  587,  136  X.  Y.  Supp.  174,  holding  that  where  mort- 
gages were  assigned  to  mother  and  daughter  with  provision  in  some  instances 
that  survivor  should  become  absolute  owner,  and  in  some  instances  that  securities 
should  be  held  by  assignees  and  survivor  of  them,  interest  which  daughter  took 
upon  mother's  death  in  one  half  of  securities  was  taxable;  Re  Dobson,  73  Misc. 
172,  132  X.  Y.  Supp.  472,  holding  that  transfer  will  be  taxable  at  death  of 
grantor  where  she  gave  conveyance,  of  her  property  upon  grantee's  promise  to 
give  her  certain  care,  and  to  execute  free  rent  of  lease  for  life  of  property  con- 
veyed; Xew  England  Trust  Co.  v.  Abbott,  205  Mass.  282,  137  Am.  St.  Rep.  437, 
91  N.  E.  379;  State  Street  Trust  Co.  v.  Treasurer,  209  Mass.  378,  95  X.  E. 
851, — holding  that  transfer  of  property  by  trust  deed  may  have  been  intended 
to  take  efi'ect  in  possession  after  death  of  grantor,  although  grantor  reserved  no 
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power  of  revocation,  unless  property  passed  to  beneficiary  independently  of  death 
of  grantor;  Lamb  v.  Morrow,  140  Iowa,  95,  18  L.R.A.  (X.S.)  230,  117  N.  W. 
1118,  holding  land  passed  by  a  deed  intended  to  take  effect  after  the  death  of  the 
grantor,  is  subject  to  the  inheritance  tax;  Re  Skinner,  45  Misc.  562,  92  N.  Y. 
Supp.  972,  holding  that  a  transfer  of  land  by  deed  in  trust  for  the  benefit  of  the 
grantor  during  his  life  time  and  to  become  the  property  of  the  grantee  at  the 
death  of  the  grantor,  is  subject  to  the  transfer  tax;  People  ex  rel.  Farrington  v. 
Mensching,  187  N.  Y.  16,  10  L.R.A.  (M.S.)  628,  79  N.  E.  884,  10  Ann.  Gas.  101, 
as  an  instance  of  share  of  $5.000  each  being  subject  to  the  transfer  tax;  Re 
Hess.  310  App.  Div.  481,  96  N.  Y.  Supp.  990  (dissenting  opinion),  on  the 
property  subject  to  the  transfer  tax. 

,  Cited   in   note    (38   L.R.A.  (X.S.)    1144)    on   inheritance   or   succession   tax   on 
•conveyance  to  take  effect  after  grantor's  death. 

Distinguished  in  Re  Bullard,  76  App.  Div.  209,  78  N.  Y.  Supp.  491,  hold- 
ing that  where  a  person  eighty-three  years  old  and  in  good  health  until  just 
before  his  death,  transferred  shares  of  stock  to  his  grandchildren  about  three 
years  before  his  death,  such  a  gift  was  not  subject  to  the  transfer  tax  though 
he  continued  to  receive  the  income  and  the  shares  were  not  transferred  on  the 
company's  books;  Re  Palmer,  117  App.  Div.  366,  102  N.  Y.  Supp.  236,  holding 
that  where  the  deceased  made  a  transfer  of  all  his  property  to  his  son,  in  trust 
1or  the  benefit  of  his  widow  and  next  of  kin  as  he  should  direct  by  will  the 
transfer  tax  attached  though  it  was  a  gift  inter  vivos;  Re  Craig,  97  App. 
Div.  294,  89  N.  Y.  Supp.  971,  holding  that  a  transfer  for  the  benefit  of  others 
to  take  effect  after  the  death  of  the  donor,  cannot  be  made  subject  to  a  transfer 
tax  statute  passed  after  the  gift  was  made;  Re  Miller,  77  App.  Div.  483,  78 
X.  Y.  Supp.  930,  holding  that  where  the  husband  before  marriage  transferred 
shares  of  stock  to  his  intended  wife,  and  she  transferred  them  back  in  trust 
for  the  mutual  benefit  of  both  parties,  and  if  she  should  die  first  they  do  be- 
come the  property  of  the  husband,  the  transfer  was  not  subject  to  the  transfer 
tax. 
Appraisment  of  corporate  stock. 

Cited  in  Cabbie  v.  Cabbie,  111  App.  Div.  430,  97  X.  Y.  Supp.  773,  on  the  ap- 
praisal of  corporate  stock. 

58  L.  R.  A.  151,  GAXZ  v.  LAXCASTER,  169  X.  Y.  357,  62  X.  E.  413. 

,58  L.  R.  A.  155,  CLARKSVILLE  &  R.  TURXP.  CO.  v.  MOXTGOMERY  COUXTY, 

100  Tenn.  417,  45  S.  W.  345. 
Exelusiveness  of  toll   franchise. 

Cited  in  Green  v.  Ivey,  45  Fla.  340,  33  So.  711,  holding  that  the  grant  of  a 
franchise  to  operate  a  ferry  is  not  exclusive  in  the  absence  of  a  provision  to  that 
effect  in  the  terms  of  the  franchise. 
Hiiihis   and   liabilities   of   toll    hri.lu.-    proprietors. 

Cited  in  notes    (30  L.R.A.(X.S.)    360)    on  rights  and  duties  of  toll-bridge  pro- 
prietors;   (33   L.R.A. (X.S.)    450)    on   municipal  liability  for   injuries   sustained 
on  toll  bridge. 
Implied    powers    of    corporations. 

Cited  in  Doty  v.  American  Teleph.  &  Teleg.  Co.  123  Tenn.  339,  130  S.  W. 
1053,  Ann.  Cas.  1912C,  167,  holding  that  corporation  has  such  implied  powers  aa 
.are  necessarily  implied  from  those  granted. 


481  L.  R.  A.  CASES  AS  AUTHORITIES.  [58  L.R.A.  181 

58  L.  R.  A.   170,   EDMONDSON  v.   BOARD  OF   EDUCATION,   108   Tenn.   557, 

69  S.  W.  274. 
Control  of  legislature  over   public   schools. 

Cited  in  School  Dist.  v.  Upper  Merion  Twp.  27  Mont.  Co.  L.  Rep.  134,  holding 
that  statute  relative  to  receiving  pupils  in  high  school  from  outside  district  is 
constitutional:  Ranson  v.  Rutherford  County,  123  Tenn.  25,  130  S.  W.  1057, 
Ann.  Cas.  1912B,  1356,  holding  that  statutes  establishing  public  schools  and 
levying  taxes  for  their  maintenance  are  authorized  by  constitution;  State  v. 
Knoxville,  115  Tenn.  188,  90  S.  W.  289,  on  the  power  of  the  state  to  enlarge 
or  extinguish  the  special  school  boards  in  cities. 

Cited  in  note  (24  L.R.A.  (N.S.)  1305)  on  validity  of  statute  giving  nonresident 
right  to  attend  school  without  charge. 

58  L.  R.  A.   173,  KEMPER-THOMAS  PAPER  CO.  v.  SHYER,   108   Tenn.   444, 

67  S.  W.  856. 
Jurisdiction   of   nonresidents   by   constructive    service. 

Cited  in  footnote  to  Cabanne  v.  Graf,  59  L.R.A.  735,  which  holds  void,  act 
authorizing  service,  in  personal  action  against  nonresident,  on  agent  in  charge 
of  business  in  state  without  seizure  of  property. 

Distinguished  in  Knapp  v.  Supreme  Commandery,  U.  O.  G.  C.  121  Tenn.  226, 
118  S.  \\  .  390,  holding  that  in  a  suit  by  the  minority  stockholders  of  a  fraternal 
benefit  society  to  prevent  a  merger  of  the  same  with  a  non-resident  society,  and 
for  a  return  of  all  property  received  to  that  society,  the  property  being  im- 
pounded, the  court  had  jurisdiction  of  the  non-resident  society  by  publication  of 
summons. 

58  L.  R.  A.  178,  BAILEY  v.  RALEIGH,  130  N.  C.  209,  41  S.  E.  281. 
Municipal   police   power. 

Distinguished  in  State  v.  Ray,  131  N.  C.  817,  60  L.R.A.  635,  9.2  Am.  St.  Rep. 
795,  42  S.  E.  960,  holding  that  under  a  general  authority  to  make  laws  for  the 
better  government  of  the  town,  it  may  not  pass  an  ordinance  requiring  grocery 
and  dry  goods  stores  to  close  at  seven  thirty  o'clock  in  the  evenings. 
—  Regulation    of   sales   of   intoxicating   liquor. 

Cited  in  Paul  v.  Washington,  134  N.  C.  371,  65  L.R.A.  908,,  47  S.  E.  793,  holding 
that  a  city  ordinance  prohibiting  the  screening  of  the  front  of  any  saloon,  the 
use  of  tables,  lounges,  etc.,  within  the  saloon,  establishing  the  hours  for 
business  from  six  o'clock  in  the  morning  till  eight  o'clock  in  the  evening,  and 
similar  requirements  were  valid  and  not  unreasonable. 

58  L.  R.  A.  181,  SINGLETON  v.  BENTON,  114  Ga.  548,  40  S.  E.  811. 
Validity  of  award  based  upon  illegal  act  or  contract. 

Cited  in  West  Side  Belt  R.  Co.  v.  Pittsburgh  Constr.  Co.  219  U.  S.  97,  55  L. 
ed.  110,  31  Sup.  Ct.  Rep.  196,  to  the  point  that  law  will  not  enforce  award  which 
is  an  illegal  contract;  Tandy  v.  Elmorc-Cooper  Live  Stock  Commission  Co.  113 
Mo.  App.  422,  87  S.  W.  614,  holding  that  where  a  note  was  given  in  payment  for 
the  pasturing  of  stock  upon  public  lands  contrary  to  the  statute,  such  note  could 
not  be  enforced  though  its  amount  was  fixed  under  a  common-law  arbitration; 
Pittsburgh  Constr.  Co.  v.  West  Side  Belt  R.  Co.  151  Fed.  130,  holding  that  the 
courts  will  not  enforce  an  award  of  arbiters,  based  on  authority  given  by  an 
illegal  contract. 

L.R.A.  Au.  Vol.  VI.— 31. 
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Enforcement    of    foreign    contract. 

Cited  in  Atlanta  &  W.  P.  R,  Co.  v.  Broome,  3  Ga.  App.  643,  60  S.  E.  355, 
holding  that  contracts  which  contravene  the  established  policy  of  the  state  will 
not  be  enforced  though  they  are  valid  by  the  laws  of  the  state  where  made. 

Cited  in  note    (64  L.R.A.   162,   164)    on  conflict  of   laws  as  to  gambling  and 
lottery  contracts. 
Recovery  from   principal   or  agent  of  money    held    for  illegal  purpose. 

Cited  in  Mixon  v.  Walker,  9  Ga.  App.  611,  71  S.  E.  1007,  holding  that  agent 
cannot  recover  from  principal  money  which  he  has  advanced  for  purchaser  of 
cotton  futures  for  principal. 

Cited  in  note    (13  L.R.A.  (N.S.)    268)    on  right  to  return  of  money  placed  in 
hands  of  agent  for  illegal  purpose. 
Refusal  of  new  trial  where  no  benefit  will  be   derived  by  tbe  appellant. 

Cited  in  Davis  v.  Jasper,  119  Ga.  59,  45  S.  E.  724,  holding  that  in  no  case  will 
the  supreme  court  undertake  to  pass  upon  questions  presented  by  a  bill  of  ex- 
ceptions, when  it  affirmatively  appears  that  if  reversal  of  the  judgment  be  granted, 
the  appellant  would  derive  no  benefit  therefrom. 

Distinguished  in  Marietta  Chair  Co.  v.  Henderson,  119  Ga.  68,  45  S.  E.  725, 
holding  that  the  Supreme  Court  would  not  consider  evidence  of  events  happening 
since  the  judgment  appealed  from  was  rendered. 
Failure  to   properly  raise  material   error. 

Cited  in  Henderson  v.  State,  123  Ga.  742,  51  S.  E.  764,  holding  that  where  the 
accused  alleges  error  in  the  trial  court  permitting  an  attorney  to  appear  for 
the  state  because  of  his  former  relations  with  the  defendant,  there  can  not  be  a 
new  trial  for  such  error,  where  there  was  no  motion  for  new  trial,  nor  evidence 
introduced  on  the  merits  of  the  case  in  the  bill  of  exceptions,  nor  any  exceptions 
taken  to  the  final  judgment. 

58  L.  R.  A.  187,  TAFFE  v.  OREGON  R.  &  NAV.  CO.  41  Or.  64,  67  Pac.  1015, 

68  Pac.  732. 
Liability  of  connecting-  carrier  for  loss  beyond  own  line. 

Cited  in  footnotes  to  Union  State  Bank  v.  Fremont,  E.  &  M.  Valley  R.  Co. 

59  L.R.A.   939,  which   sustains   initial   carrier's   right  to  limit   liability  to   own 
line;   St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Coolidge,  67  L.R.A.  555,  which  holds  that 
delay  by  initial  carrier  in  transporting  goods  liable  to  injury  by  climate  renders 
it  liable  for  damage  to  goods  delivered  to  consignee  in  damaged  condition,  unless 
it  shows  that  such  delay  did  not  produce  the  injury  in  whole  or  part,  notwith- 
standing delay  of  connecting  carrier;   Kansas  City,  F.  S.  &  M.  R.  Co.  v.  Wash- 
ington, 69  L.R.A.  65,  which  holds  initial  carrier  checking  baggage  to  destination 
on  through  ticket  liable  for  loss  on  connecting  line. 

Cited  in  note  (31  L.R.A. (N.S.)  8,  38,  61)  on  liability  of  connecting  carrier 
for  loss  beyond  own  line. 

58  L.  R.  A.  193,  DE  LASSUS  v.  FAHERTY,  164  Mo.  361,  64  S.  W.  183. 
Title  to  accretions. 

Cited  in  Frank  v.  Goddin,  193  Mo.  395,  112  Am.  St.  Rep.  493,  91  S.  W.  1057, 
holding  that  if  a  navigable  river  forms  a  boundary  to  land,  such  boundary 
shifted  according  to  the  waterline  since  the  riparian  owner  owns  land  to  the 
low  water  mark;  Dowdle  v.  Wheeler,  76  Ark.  533,  113  Am.  St.  Rep.  106,  89  S. 
W.  1002,  holding  that  where  accretions  began  by  a  deposit  against  the  shore 
of  the  mainland,  the  subsequent  existence  of  an  intermediate  stream  of  \vatpr 
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between  the  accretions  and  the  mainland  does  not  exclude  a  claim  of  ownership 
over  such  accretions  hy  the  owner  of  the  mainland. 

Cited  in  footnote  to  Widdecombe  v.  Chiles,  61   L.R.A.  309,  which  holds  accre- 
tions to  granted  land,  which  has  become  riparian  by  washing  away  of  intervening 
land,  belong  to  grantee  instead  of  the  government. 
Coiiclnsiveness  of  findings  of  trial  court. 

Cited  in  Comer  v.  Statham,  173  Mo.  249,  72  S.  W.  1074,  holding  that  the 
findings  of  facts  of  the  trial  court  is  conclusive  upon  the  appellate  court  if 
evidence  to  support  them. 

58  L.  R.  A.  206,  FREELAND  v.  PENNSYLVANIA  R.  CO.  197  Pa.  529,  80  Am.  St. 

Rep.  850,  47  Atl.  745. 
L,ow   water  mark  as  the  boundary  line. 

Cited  in  York  Haven  Water  &  P.  Co.'s  Appeal,  212  Pa.  625,  62  Atl.  97,  Affirm- 
ing 22  Lane.  L.  Rev.  162,  rehearing  in  24  Lane.  L.  Rev.  130,  holding  that  the 
boundary  line  on  navigable  rivers  is  the  low  water  mark  where  the  river  is  made 
the  boundary;  Edwards  v.  Woodruff,  25  Pa.  Super.  Ct.  581,  holding  same  as  to 
navigable  stream  but  to  center  of  non-navigable  stream. 

Cited   in   footnote   to  Webster   v.   Harris,   59   L.R.A.   324,   which   holds   grant, 
bounded  by  water's  edge  at  low-water  mark  on  lake  navigable  in  ordinary  sense 
only  does  not  extend  to  center  of  lake. 
Ownership  of  land  hetween  high  and  low  water  marks. 

Cited  in  McGunnegle  v.  Pittsburg  &  L.  E.  R.  Co.  213  Pa.  386,  62  Atl.  988, 
holding  that  the  owner  of  land  bordering  on  a  river  owns  to  the  high  water  mark 
and  has  a  qualified  fee  in  the  land  between  high  and  low  water  mark. 

Cited  in  notes   (24  L.R.A.  (N.S.)    1243)   on  government  grant  bounded  by  non- 
tidal,  navigable  river  as  carrying  title  to  land  thereunder;    (127  Am.  St.  Rep. 
46)  on  relative  rights  of  state  and  riparian  owners  in  navigable  waters. 
Rig'hts   of    public    In   same. 

Cited  in  C.  Beck  Co.  v.  Milwaukee,  139  Wis.  349,  131  Am.  St.  Rep.  1061,  120 
N.  W.  293,  holding  that  an  ordinance  which  prohibited  the  removal  of  sand  or 
rock  from  the  beach  or  from  the  water  within  three  hundred  feet  of  the  highwater 
mark  was  valid. 
Damages    for    injury    to    land. 

Cited  in  Lafean  v.  York  County,  20  Pa.  Super.  Ct.  579,  holding  that  the  measure 
of  damages  for  injury  to  land  by  the  elevation  of  the  highway  as  an  approach  to- 
a  bridge,  is  the  difference  in  the  market  value  of  the  land  immediately  before 
and  immediately  after  it  is  built. 
Injnry  to  riparian  land  by  deflection  of  water  by  structure. 

Cited  in  note   (38  L.R.A.  (N.S. )    1041)   on  eminent  domain:  injury  to  riparian 
property  by  deflection  of  water  by  structure  erected  under  statutory  authority  as 
a  taking. 
It  IK' lit  of  way  on  shore. 

Cited  in  note   (4  L.R.A. (N.S.)   882)   on  right  of  way  on  shore. 

58  L.  R.  A.  214,  HARRIS  v.  SHARPLES,  202  Pa.  243,  58  L.R.A.  214,  51  Atl.  965. 
Variation  of  written  contract. 

Cited  in  Burger  v.  S.  R.  Moss  Cigar  Co.  26  Lane.  L.  Rev.  95,  holding  that 
evidence  of  conversations  held  prior  to  execution  of  written  contract  are  inadmis- 
sible to  explain  terms. 
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58  L.  R.  A.  217,  KEENAN  v.  UNION  TRACTION  CO.  202  Pa.  107,  51  Atll.  742. 
Contributory   neg'lig-eiice   in   crossing   tracks. 

Approved  in  State  use  of  Meidling  v.  United  R.  &  Electric  Co.  97  Md.  76,  54 
Atl.  612,  holding  that  it  was  contributory  negligence  sufficient  to  bar  recovery  to 
attempt  to  drive  across  the  track  ahead  of  a  rapidly  approaching  car  which  the 
person  saw  even  though  he  thought  the  car  was  going  to  stop. 

Cited  in  Kennenberg  v.  Conestoga  Traction  Co.  21  Lane.  L.  Rev.  246,  holding 
that  it  is  duty  of  traveler  about  to  drive  across  street  railway  to  stop,  look  and 
listen  at  edge  of  track;  Loney  v.  Lehigh  Valley  Traction  Co.  26  Montg.  Co.  L. 
Rep.  69;  Lynch  v.  Schuylkill  Valley  Traction  Co.  26  Montg.  Co.  L.  Rep.  04,— 
holding  that  one  driving  threshing  machine  is  guilty  of  negligence  in  failing 
to  look  for  approaching  train  immediately  before  attempting  to  cross  track; 
Brehm  v.  Philadelphia,  B.  &  W.  R.  Co.  114  Md.  314,  79  Atl.  592,  holding  that 
where  view  of  track  is  obstructed,  it  is  duty  of  driver  to  continue  to  look  until 
he  reaches  track;  Annapolis,  W.  <fc  B.  R.  Co.  v.  State,  104  Md.  664,  65  Atl.  434, 
holding  that  it  was  contributory  negligence  such  as  would  bar  recovery  to  attempt 
to  drive  across  a  railroad  crossing  without  listening  or  looking  for  approaching 
trains  which  could  be  seen  at  a  distance;  Columbia  &  P.  D.  R.  Co.  v.  State,  105 
Md.  41,  65  Atl.  625,  holding  that  where  the  driver  attempted  to  cross  after  seeing 
the  approaching  train  and  after  hearing  the  danger  signal  he  could  not  recover 
for  injuries  received;  Timler  v.  Philadelphia  Rapid  Transit,  214  Pa.  477,  63 
Atl.  824,  holding  that  where  the  driver  of  a  team  at  the  intersection  of  two 
city  streets  attempts  to  look  immediately  before  attempting  to  cross  the  tracks 
he  is  guilty  of  contributory  negligence;  Houston  Bros.  Co.  v.  Consolidated 
Traction  Co.  28  Pa.  Super.  Ct.  377,  holding  that  if  the  driver  does  not  look  imme- 
diately before  passing  onto  the  track  he  is  guilty  of  contributory  negligence 
though  he  may  have  looked  a  short  time  before;  Vizacchero  v.  Rhode  Island  Co. 
26  R.  I.  398,  69  L.R.A.  192,  59  Atl.  105,  holding  that  where  the  deceased  was 
struck  while  crawling  upon  the  car  track  while  in  an  intoxicated  condition,  and 
could  have  seen  the  car  at  a  distance  of  eight  hundred  feet,  he  was  guilty  of 
contributory  negligence;  Berger  v.  Philadelphia  Rapid  Transit  Co.  141  Fed.  1021, 
holding,  following  state  decisions,  that  one  attempting  to  cross  a  street  railway 
track  was  guilty  of  contributory  negligence  if  he  failed  to  look  immediately  before 
driving  onto  the  track  though  he  had  done  so  a  short  time  before. 

Cited  in  footnotes  to  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.R.A. 
344,  which  holds  crossing  electric  railway  track  in  front  of  approaching  car  not 
negligence  if,  in  view  of  its  distance,  rate  of  speed,  and  other  circumstances,  a 
reasonably  prudent  man  would  undertake  to  cross;  Vizacchero  v.  Rhode  Island 
Co.  69  L.R.A.  188,  which  holds  negligence  in  crawling  on  hands  and  knees  towards 
electric  car  approaching  at  excessive  speed  in  dark  after  appearance  of  headlight 
continuing  so  as  to  prevent  recovery  for  his  death  on  ground  of  last  clear  chance; 
Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A.  300,  which  holds 
failure  to  look  and  listen  before  crossing  street  car  track  at  public  crossing  not 
negligence  per  se. 

58  L.  R.  A.  220,  PHILADELPHIA  v.  BRABENDER,  201  Pa.  574,  51  Atl.  374. 
Validity  of  ordinances  for  the   public  welfare. 

Cited  in  Gaghagan  v.  Begley,  15  Pa.  Dist.  R.  917,  32  Pa.  Co.  Ct.  379,  4  Justices' 
L.  Rep.  224,  sustaining  ordinance  providing  that  coal  sold  in  the  borough  shall 
be  weighed  before  delivery  on  the  borough  scales  and  a  certificate  of  weight 
issued;  Lower  Merion  Twp.  v.  Becker,  25  Montg.  Co.  L.  Rep.  157.  holding  that 
limitations  of  powers  conferred  upon  municipalities  are  that  they  must  be 
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exercised  in  reasonable,  lawful  and  constitutional  manner;  Lower  Merion  Twp. 
v.  Becker,  42  Pa.  Super.  Ct.  207,  on  power  of  court  to  interfere  with  city's  right 
to  enact  ordinances;  Pittsburgh  v.  W.  II.  Keech  Co.  21  Pa.  Super.  Ct.  554,  sus- 
taining a  smoke  ordinance  regulating  the  emission  of  smoke  from  bituminous 
coal;  Radnor  Twp.  v.  Bell,  27  Pa.  Super.  Ct.  6,  sustaining  ordinance  limiting 
the  speed  of  automobiles  to  ten  miles  an  hour  within  the  city;  Scranton  v.  Straff, 
28  Pa.  Super.  Ct.  261,  sustaining  an  ordinance  prohibiting  the  operation  of  any 
merry-go-round  within  one  thousand  feet  of  any  public  park  in  the  city. 

As  to  advertisements. 

Cited  in  Com.  v.  Jackson,  34  Pa.  Super.  Ct.  177,  sustaining  ordinance  prohibit- 
ing the  casting  or  throwing  of  hand-bills,  advertising  circulars,  or  waste  paper 
upon  the  streets  or  highways. 

Cited  in  footnote  to  Com.  v.  Boston  Advertising  Co.  69  L.R.A.  817,  which 
holds  forbidding  use  of  land  near  park  or  park  way  for  advertising  purposes  a 
taking  thereof  for  public  use. 

Cited  in  note  (107  Am.  St.  Rep.  249)  on  passing  or  casting  of  handbills  or 
circulars  as  public  nuisance. 

58  L.  R.  A.  223,  SWING  v.  MUNSON,  191  Pa.  582,  71  Am.  St.  Rep.  772,  43  Atl. 

342. 
Enforcement    of   foreign   contracts. 

Distinguished  in  First  Nat.  Bank  v.  Hicks,  29  Pa.  Super.  Ct.  653,  holding 
where  a  married  woman,  a  resident  of  Ohio,  signed  a  judgment  note  as  surety 
and  afterward  moved  'to  Pennsylvania  and  acquired  property,  the  contract  of 
suretyship  being  valid  in  Ohio  it  could  be  enforced  in  Pennsylvania. 

With    foreig-n   corporations   not   authorized   to   do   business   within    the 

state. 

Cited  in  Delaware  River  Quarry  &  Constr.  Co.  v.  Bethlehem  &  N.  Street  R.  Co. 
7  North.  Co.  Rep.  348,  holding  that  foreign  corporation,  that  does  business  here 
without  compliance  with  statute  acquires  no  contractual  rights  which  courts 
are  bound  to  enforce;  Building,  L.  &  Sav.  Asso.  v.  Berlin,  15  Pa.  Super.  Ct.  398, 
holding  that  there  can  be  no  recovery  on  a  mortgage  of  a  foreign  building  and 
loan  association  not  authorized  to  do  business  within  the  state,  but  which  main- 
tained an  agency  there;  Chicago  Bldg.  &  Mfg.  Co.  v.  Myton,  24  Pa.  Super.  Ct. 
20,  on  the  enforcement  of  a  subscription  by  a  corporation  not  admitted  to  do 
business  in  the  state. 

Cited  in  note  (26  L.R.A.  (N.S.)  1003)  on  enforceability  in  Federal  court,  or 
court  of  another  state,  of  contract  of  foreign  corporation,  not  complying  with 
conditions  of  doing  business. 

Distinguished  in  Re  Naylor  Mfg.  Co.  135  Fed.  208,  holding  that  a  foreign 
corporation  or  its  trustee  in  bankruptcy  not  admitted  to  do  business  in  the  state, 
cannot  take  advantage  of  such  fact  to  avoid  its  liability  on  contracts  made  within 
the  state. 

Of  foreign  contracts  of  insurance. 

Followed  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  Sharpless  Bros.  12  Pa.  Super. 
Ct.  338,  holding  that  assessments  under  a  contract  of  insurance  on  property 
in  the  state  by  a  company  unauthorized  to  do  business  within  the  state,  cannot 
be  enforced,  though  contract  was  made  outside  of  the  state. 

Cited  in  Swing  v.  Wanamaker,  139  App.  Div.  629,  124  N.  Y.  Supp.  231,  holding 
that  policy  of  insurance  issued  by  Ohio  insurance  company  to  resident  of  Pennsyl- 
vania, will  not  be  enforced  here  where  policy  was  issued  without  complying 
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with  laws  of  Pennsylvania;  Swing  v.  Sligo  Furnace  Co.  133  111.  App.  224,  holding 
contracts  of  insurance  void  in  the  state  where  made  will  not  be  enforced  in 
another  state;  Swing  v.  Cameron,  145  Mich.  181,  9  L.R.A.  (N.S.)  422,  108  N.  W. 
506,  9  Ann.  Cas.  332,  holding  that  a  foreign  insurance  company  cannot  collect 
.assessments  on  a  policy  issued  on  property  within  the  state  where  it  is  not  au- 
thorized to  do  business  there;  Swing  v.  Weston  Lumber  Co.  140  Mich.  349,  103  X. 
W.  816,  on  the  enforcement  of  a  foreign  contract  of  insurance  with  a  company  not 
authorized  to  do  business  in  the  state;  Bartlett  v.  Rothschild,  214  Pa.  425,  63 
Atl.  1030,  holding  that  under  the  statute  making  the  agent  personally  liable 
for  all  policies  issued  through  him  by  a  company  not  authorized  to  do  business 
in  the  state,  he  is  liable  though  the  contract  was  not  made  in  the  state. 

Cited  in  notes  (63  L.R.A.  850)  on  conflict  of  laws  as  to  insurance  contracts; 
<9  L.R.A.  (N.S.)  420)  on  effect  of  location  of  insured  property  within  state  to 
prevent  action  by  foreign  insurer  upon  contract  made  in  another. 

Distinguished  in  Weed  &  Co.  v.  Cuming,  8  Pa.  Dist.  R.  322,  23  Pa.  Co.  Ct.  27, 
holding  that  when  the  parties  executed  a  contract  of  insurance  which  has  been 
declared  to  be  illegal,  the  insurance  company  cannot  retain  the  premium. 
What  constitutes   "doing   business  within   the   state." 

Cited  in  Pavilion  Co.  v.  Hamilton,  15  Pa.  Super.  Ct.  392,  holding  that  the 
liolding  of  a  corporate  meeting  in  the  state  by  a  foreign  corporation  was  not 
•doing  business  within  the  state  so  as  to  prevent  a  recovery  on  stock  subscription 
sued  on;  McCullough  v.  Railway  Mail  Asso.  33  Pa.  Co.  Ct.  536,  holding  that 
a  fraternal  benefit  association  incorporated  in  another  state,  was  doing  business 
in  the  state  by  soliciting  members  therein,  collecting  assessments,  and  paying 
claims;  Buffalo  Refrigerator  Mach.  Co.  v.  Penn  Heat  &  Power  Co.  178  Fed.  701, 
holding  that  an  engineering  and  contracting  company  furnishing  plans  and 
drawings  was  engaged  in  business  within  the  state  where  it  purchased  and  as- 
sembled the  parts  of  a  building  which  it  agreed  to  construct  in  the  state. 

Distinguished  in  People's  Bldg.  L.  &  Sav.  Asso.  v.  Berlin,  201  Pa.  8,  50  Atl. 
308,  88  Am.  St.  Rep.  764,  holding  that  a  building  and  loan  association's  contract 
with  a  resident  through  an  agent  in  the  state  does  not  do  business  within  the 
state  within  the  meaning  of  the  statute  regulating  foreign  corporations. 
Limitation  of  right  of  contract. 

Cited  in  State  Normal  School  v.  Yetter,  33  Pa.  Super.  Ct.  560,  on  the  right 
of  state  to  limit  right  of  contract. 
Enforcement   of   illegal   contract. 

Cited  in  Robinson  v.  Garvey,  25  Lane.  L.  Rev.  357,  holding  that  action  founded 
upon  transaction  prohibited  by  statute  cannot  be  maintained  although  penalty 
is  imposed  for  its  violation;  Vandegrift  v.  Vandegrift,  226  Pa.  259,  75  Atl.  365, 
18  Ann.  Cas.  404,  holding  that  no  rights  dependent  upon  an  illegal  contract  can 
be  enforced  or  established  in  the  courts. 

58  L.  R.  A.  227,  PHILADELPHIA  BALL  CLUB  v.  LAJOIE,  202  Pa.  210,  90  Am. 

St.  Rep.  627,  51  Atl.  973. 
Injunction  against  breach   of  contract. 

Cited  in  Hammerstein  v.  Sylva,  66  Misc.  556,  124  N.  Y.  Supp.  535,  holding 
that  where  services  of  operatic  singer  are  extraordinary,  injunction  may  be 
granted  to  prevent  her  singing  for  any  other  manager  in  violation  of  contract; 
Stambaugh  v.  Grider,  26  Lane.  L.  Rev.  50,  enjoining  breach  of  agreement  by 
seller  of  milk  route  not  to  retail  milk  as  long  as  buyer  is  in  business  in  locality 
mentioned;  Scott  Fertilizer  Co.  v.  Wagner,  19  Lane.  L.  Rev.  349,  holding  that 
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injunction  does  not  lie  to  restrain  breach  of  contract  for  services  as  traveling 
salesman  unless  such  services  are  of  peculiar  nature  and  place  and  time  are 
definite;  Columbia  College  v.  Lunberg,  64  Wash.  21,  116  Pac.  280,  holding  that 
breach  of  contract  to  give  personal  service  in  school  of  music  for  term  of  years 
will  not  be  enjoined  where  services  were  not  special  or  extraordinary;  Sperry 
&  H.  Co.  v.  Uhl,  15  Luzerne  Leg.  Reg.  37,  holding  that  agreement  to  use  only 
trading  stamps  furnished  by  plaintiff  during  "one  year,"  is  valid,  and  in  proper 
case  breach  may  be  enjoined;  Citizens'  Loan  Asso.  v.  Boston  &  M.  R.  Co.  196 
Mass.  531,  14  L.R.A.  (N.S.)  1028,  124  Am.  St.  Rep.  584,  62  N.  E.  696,  13  Ann. 
Cas.  365,  on  injunction  to  prevent  breach  of  contract  for  personal  services; 
American  Ice  Co.  v.  Luff,  28  Pa.  Co.  Ct.  627,  12  Pa.  Dist.  R.  384,  holding  that 
equity  will  enjoin  breach  of  contract  of  employment  where  the  amount  of  dam- 
ages resulting  is  conjectural. 

Cited  in  notes  (6  L.R.A.  (N.S.)  1116,  1140,  1141,  1143,  1144)  on  enforcement 
of  contract  of  service  by  equity;  (131  Am.  St.  Rep.  31)  on  bills  of  peace  or 
injunction  to  prevent  multiplicity  of  suits;  (40  Am.  St.  Rep.  57,  62,  63,  86)  on 
injunction  in  aid  of  specific  performance  of  contract  for  personal  services. 

Disapproved  in  H.  W.  Gossard  Co.  v.  Crosby,  132  Iowa,  165,  6  L.R.A.(N.S.) 
1131,  109  N.  W.  483,  holding  that  injunction  will  not  lie  to  enforce  the  negative 
covenant  not  to  work  for  another,  in  the  contract  of  an  experienced  and  compe- 
tent saleswoman,  the  services  not  being  of  an  extraordinary  nature. 
Mutuality  as  essential  to  equitable  enforcement  of  contract. 

Distinguished  in  Shubert  v.  Woodward,  92  C.  C.  A.  509,  167  Fed.  54,  holding 
that  an  injunction  will  not  issue  to  compel  a  theater  company  to  perform  its 
agreement  to  place  the  operation  of  its  theater  in  the  hands  of  another  company 
where  the  operating  company  could  not  be  subjected  to  performance  by  injunction. 
Negative  covenant. 

Cited  in  Bangor  Excelsior  Slate  Co.  v.  Shinier,  12  Pa.  Dist.  R.  778,  8  North. 
Co.  Rep.  410,  on  mutuality  as  necessary  to  right  to  a  bill  to  prevent  violation 
of  a  negative  covenant;  General  Electric  Co.  v.  Westinghouse  Electric  Co.  151 
Fed.  672,  holding  injunction  will  lie  against  breach  of  agreement  to  buy  electrical 
devices  and  not  to  manufacture  them  in  competition  where  the  contract  itself 
gives  mutual  rights  upon  breach;  Corbet  v.  Oil  City  Fuel  Supply  Co.  21  Pa. 
Super.  Ct.  86,  holding  that  a  contract  to  supply  gas  can  be  specifically  enforced 
in  equity  though  the  consumer  may  use  gas  only  so  long  as  he  desires. 
Part  performance  of  contract  containing  negative  covenant. 

Cited  in  Freundenthal  v.  Espey,  45  Colo.  505,  26  L.R.A.  (N.S.)  968,  102 
Pac.  280,  holding  that  part  performance  of  a  restrictive  contract,  to  act  as 
assistant  physician  is  a  material  reason  why  outside  of  a  consideration  of 
mutuality  the  restricted  party  will  be  enjoined  from  quitting  at  his  pleasure,  the 
performance  in  part  taking  the  contract  out  of  its  executory  stage. 
Right  to  remedy  in  equity. 

Cited  in  Winn  v.  New  Southwark  Bldg.  ABSO.  20  Pa.  Dist.  R.  627,  holding 
that  borrowing  shareholder  who  has  assigned  share  to  association  as  security, 
may  upon  payment  of  amount,  before  maturity  of  shares,  maintain  suit  in  equity 
to  obtain  an  assignment. 

58  L.  R.  A.  231,  GENERAL  ELECTRIC  R.  CO.  v.  CHICAGO,  I.  &  L.  R.  CO. 

39  C.  C.  A.  345,  98  Fed.  907. 
Necessity  of  special  injury  to  right  to  question  validity  of  ordinance. 

Cited  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  &  P.  Co.  123  Fed.  595, 
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holding  that  a  gas  company  being  specially  and  irreparably  injured  by  laying  of 
pipes  of  another  company,  may  question  its  right  to  enter  into  gas  business  un- 
der an  ordinance. 
Injunction  against   unauthorized   use   of  street. 

Cited  in  Tacoma  R.  &  Power  Co.  v.  Pacific  Traction  Co.  155  Fed.  261,  on  the 
protection  of  clear  legal  rights  in  use  of  street  by  injunction  against  unauthorized 
use  under  void  ordinance. 

Cited  in  note  (36  L.R.A.  (N.S.)  821)  on  abutter's  right  to  injunction  against 
railroads  in  streets. 

58  L.  R.  A.  234,  GERMAN  INS.  CO.  v.  RUSSELL,  65  Kan.  373,  69  Pac.  345. 
Violation  of  clause  in  policy  stipulating  against  vacancy. 

Cited  in  Masson  v.  Liverpool  &  L.  &  G.  Assur.  Co.  Rap.  Jud.  Quebec,  35  C. 
S.  462,  on  occupancy  which  will  satisfy  the  occupancy  clause  of  an  insurance 
policy. 

Cited  in  footnote  to  German  Mut.  F.  Ins.  Co.  v.  Fox,  63  L.R.A.  334,  which  up- 
holds right  to  recover  on  insurance  policy  for  loss  occurring  after  reconveyance 
to  insurer. 

Cited  in  note  (10  L.R.A. (N.S.)  740)  on  effect  of  temporary  condition  against 
vacancy  ceasing  before  loss. 

Distinguished  in  Queen  Ins.  Co.  v.  Straughan,  70  Kan.  188,  109  Am.  St.  Rep. 
421,  78  Pac.  447,  where  the  buildings  insured  were  at  time  of  obtaining  policy 
vacant  and  remained  so  at  time  owner  applied  for  an  indorsement  to  permit 
vacancy  and  this  was  within  knowledge  of  company. 

Disapproved  in  Sumter  Tobacco  Warehouse  Co.  v.  Phoenix  Assur.  Co.  76  S.  C. 
80,  10  L.R.A. (N.S.)  740,  121  Am.  St.  Rep.  941,  56  S.  E.  654,  11  Ann.  Gas.  780, 
holding  that  temporary  vacancy  which  does  not  contribute  to  loss  and  termi- 
nates before  occurrence  of  loss,  does  not  operate  as  a  cancelation  of  policy. 

58  L.  R.  A.  237,  LONG  v.  ILLINOIS  C.  R.  CO.  113  Ky.  806,  101  Am.  St.  Rep. 

374,  68  S.  W.  1095. 
Master's  liability   for  negligence   in   giving  orders. 

Cited  in  Republic  Iron  &  Steel  Co.  v.  Berkes,  162  Ind.  524,  70  N.  E.  815, 
holding  that  a  servant  may  recover  for  injury  caused  by  obeying  a  direct  in- 
struction of  foreman  to  change  position  of  bar  of  iron  in  a  cutter  at  a  dangerous 
time;  Illinois  C.  R.  Co.  v.  Mclntosh,  118  Ky.  152,  80  S.  W.  496,  holding  that 
question  of  gross  negligence  of  foreman  in  commanding  section  hands  to  lift 
heavy  hand  car  off  tracks  in  great  haste  to  avoid  collision  with  train  causing 
plaintiff  in  lifting  to  contract  hernia,  should  be  submitted  to  jury. 

Cited  in  footnote  to  Dill  v.  Marmon,  69  L.R.A.  163,  which  denies  master's  lia- 
bility for  injury  to  servant  assisting  in  shifting  cars  to  be  loaded  at  mill  due  to 
negligence  of  foreman  in  charge  of  men  but  not  at  the  head  of  a  department  of 
the  work  in  directing  him  to  push  car  started  by  momentum  of  another  car. 

Cited  in  notes  (4  L.R.A.(N.S)  838)  on  attempting  dangerous  work  in  obedience 
to  orders,  without  fully  appreciating  danger;    (30  L.R.A.  (N.S.)  446)   on  servant's 
right  of  action  for  injuries  received  in  obeying  direct  command. 
^—  An  affected  by  servants'  knowledge  of  danger. 

Cited  in  Ross-Paris  Co.  v.  Brown,  121  Ky.  824,  90  S.  W.  568,  holding  that  a 
girl  injured  from  obeying  express  order  of  foreman  to  work  with  a  defective 
mangle,  the  girl  not  comprehending  the  danger,  may  recover;  Pullman  v.  Geller, 
128  Ky.  77,  129  Am.  St.  Rep.  295,  107  S.  W.  271,  holding  servant  not  contributor- 
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ily  negligent  where  injured  in  obeying  positive  instructions  to  immediately  make 
certain  tools,  he  knowing  of  defects  in  appliances  furnished  him,  injury  from 
their  use  being  probable  but  not  certain. 

Cited  in  note  (4  L.R.A.  (N.S.)  830)  on  servant's  assumption  of  risk  in  obeying 
orders  to  perform  obviously  dangerous  work. 

Distinguished   in  Ives  v.  Wisconsin   C.   R.   Co.  128   Wis.   363,   107  N.  W.  452, 
where  person  injured  in  obeying  orders  of  foreman  had  equal  facilities  for  knowl- 
edge of  danger  as  the  foreman. 
Assumption  of  risk. 

Cited  in  Louisville,  H.  &  St.  L.  R.  Co.  v.  Armstrong,  137  Ky.  152,  125  S.  W. 
276;  Houston,  S.  &  G.  Co.  v.  Schneider,  148  Ky.  655,  147  S.  W.  371,— holding  that 
where  master  promises  servant  to  remedy  defective  appliance  of  which  servant 
complained,  servant  does  not  assume  risk  from  using  such  appliance,  unless  dan- 
.ger  was  so  potent  that  no  person  of  ordinary  prudence  would  have  used  it. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A. 
146,  which  holds  employee's  contributory  negligence  in  using  defective  ladder  to 
adjust  belt  upon  moving  machinery  after  complaining  of  the  risk,  one  for  the 

jury- 
Section   foreman  as  fellow  servant  of  crew. 

Cited  in  note  (20  L.R.A. (N.S. )  440)  on  section  foreman  as  fellow  servant  of 
members  of  crew  with  respect  to  operation  of  hand  car. 

58  L.  R.  A.  240,  STEARNS  v.  BARRE,  73  Vt.  281,  87  Am.  St.  Rep.  721,  50  Atl. 

1086. 
Due  process  in  condemnation. 

Cited  in  Howard  v.  West  Randolph,  82  Vt.  262,  72  Atl.  1076,  on  the  unconsti- 
tutionally of  a  statute  giving  city  council  the  right  to  take  private  property 
and  determine  finally  the  necessity  therefor. 

Distinguished  in  Durkee  v.  Barre,  81  Vt.  536,  71  Atl.  819,  where  no  property 
was  taken  or  sought  to  be  taken  directly  and  the  proceedings  by  municipality 
were  wholly  in  exercise  of  right  of  taxation;  Burlington  v.  Central  Vermont  R. 
Co.  82  Vt.  11,  71  Atl.  826,  where  nothing  is  left  to  the  final  determination  of  the 
city  officials  and  statute  gives  a  right  on  appeal  to  a  rehearing  before  an  impartial 
tribunal  on  all  questions  of  interest  to  property  owner  which  can  be  exercised 
in  the  regular  course  of  procedure. 
Authority  to  maUe  judicial  finding's. 

Cited  in  Blanchard  v.  Barre,  77  Vt.  428,  60  Atl.  970,  holding  that  the  determin- 
ation as  to  the  necessity  of  paving  city  street  delegated  to  city  council   is  ju- 
dical  in  character  and  hence  cannot  be  delegated. 
Judicial  power  over  eminent  domain. 

Cited  in  Re  Nishnabotna  River  Improv.  Dist.  145  Iowa,  141,  123  N.  W.  769, 
holding  that  under  statutes  relating  to  establishment  of  drainage  districts,  order 
establishing  district,  is  appealable;  Marshall  v.  Hardwick,  83  Vt.  497,  76  Atl. 
411,  holding  that  right  to  hearing  upon  appeal  from  condemnation  proceeding 
by  land  owner  satisfies  constitutional  requirement. 

Cited  in  notes  (11  L.R.A.  (N.S.)  944)  on  necessity  of  taking  particular  land  by 
eminent  domain,   as   a   judicial   question;     (22   L.R.A.  (N.S. )    3,    75)    on   judicial 
power  over  eminent  domain;    (88  Am.  St.  Rep.  943,  946;  102  Am.  St.  Rep.  821) 
on  existence  of  public  use  as  question  for  courts. 
Kitxlit   to  condemn  public  property. 

Cited  in  note  (24  L.R.A. (N.S.)  385)  on  right  to  condemn  property  previously 
condemned  or  purchased  for  public  use,  but  not  actually  used. 
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Condemnation   of  -water  rig-hts. 

Cited  in  note  (32  L.R.A.  (N.S.)  49)  on  abandonment  of  privilege  or  easement 
incidental  to  milldam. 

58  L.  R.  A.  261,  RE  CLAFLIN,  75  Vt.  19,  52  Atl.  1053. 
Sufficiency   of  attestation   of  wills. 

Cited  in  notes   (38  L.R.A. (N.S.)    164)   on  necessity  that  witnesses  see  testator 
sign,  or  that  they  see  his  signature;    (114  Am.  St.  Rep.  220,  231)   on  attestation 
and  witnessing  of  wills. 
Statements  of  witness  to  will  as  evidence. 

Cited  in  note  (114  Am.  St.  Rep.  238)  on  statements  of  witness  to  will  as 
evidence. 

58  L.  R.  A.  266,  LAUGEL  v.  BUSHNELL,  197  111.  20,  63  N.  E.  1086. 
3Innicipal  authority   to  define  nuisance. 

Cited  in  Re  Jones,  4  Okla,  Grim.  Rep.  79,  31  L.R.A. (N.S.)  551,  140  Am.  St. 
Rep.  655,  109  Pac.  570,  holding  that  municipality  may  declare  billiard  and  pool 
halls  and  bowling  alleys  nuisances  and  forbid  them;  Chicago  v.  Gunning  System, 
114  111.  App.  386  (dissenting  opinion),  on  authority  of  city  to  declare  that  a 
nuisance  which  may  or  may  not  be  a  nuisance  in  fact;  Sings  v.  Joliet,  237  111. 
309,  22  L.R.A. (N.S.)  1131,  127  Am.  St.  Rep.  323,  86  N.  E.  663,  holding  that  the 
power  of  city  to  declare  a  nuisance  is  not  an  arbitrary  one  but  is  subject  to  a 
classification  into  which  the  particular  case  falls;  Carthage  v.  Munsell.  203  111. 
478,  67  N.  E.  831,  holding  city  not  to  have  power  to  conclusively  declare  the 
delivery  of  liquor  to  consumer,  on  payment  of  purchase  price  the  delivery  being 
made  by  a  carrier's  agent  a  nuisance  where  the  action  is  not  a  nuisance  in  fact; 
Cuba  v.  Mississippi  Cotton  Oil  Co.  150  Ala.  265,  10  L.R.A. (N.S.)  313,  43  So.  706, 
holding  void  an  ordinance  arbitrarily  declaring  building  used  for  storage  of 
cotton  to  be  nuisances  and  abatable  without  respect  to  manner  in  which  the  busi- 
ness is  carried  on  or  the  degree  of  actual  danger  therefrom;  Miller  v.  Syracuse, 
168  Ind.  233,  8  L.R.A.  (N.S.) 472,  120  Am.  St.  Rep.  366,  80  N.  E.  411,  holding  that 
city  may  conclusively  declare  the  keeping  of  a  hog  pen  within  certain  distance 
of  streets  or  alleys  or  within  city  limits  to  be  a  nuisance,  there  being  grounds 
for  an  honest  difference  of  opinion  as  to  the  status  of  such  keeping;  Glucose  Ref. 
Co.  v.  Chicago,  138  Fed.  213,  holding  that  a  city  has  power  under  statute  to  de- 
clare the  emission  of  dense  black  smoke  from  any  locomotive,  boat  or  chimney  to 
be  nuisance  any  where  within  the  city  with  certain  exceptions;  John  A.  Tolman 
&  Co.  v.  Chicago,  240  111.  278,  24  L.R.A. (N.S.)  103,  88  N.  E.  48S',  holding  that 
forbidding  a  use  of  the  streets  not  per  se  a  nuisance  raises  a  question  of  fact  as  to 
the  reasonableness  thereof,  to  be  determined  in  a  judicial  proceeding. 

Cited  in  notes    (107  Am.  St.  Rep.  202;   120  Am.  St.  Rep.  372,  374,  378)    on 
power  of  municipality  to  declare  what  is  a  nuisance. 
Power  of  municipality  to  regulate   sale   of  liquor. 

Cited  in  footnotes  to  Wallace  v.  Reno,  63  L.R.A.  338,  which  holds  that  city 
may  revoke  liquor  license  without  notice  to  licensee;  State  ex  rel.  Galle  v.  New 
Orleans,  67  L.R.A.  70,  which  denies  right  to  refuse  liquor  license  on  objection  of 
minority  property  holders  or  on  ground  that  no  more  barrooms  are  needed. 

Cited  in  note  (26  L.R.A. (N.S.)   891)   on  power  of  municipality  to  regulate  sale 
of  non-intoxicating  alcoholic  beverages. 
What  are  nuisances. 

Cited  in  First  Ave.  Coal  &  Lumber  Co.  v.  Johnson,  171  Ala.  474,  32  L.R.A. 


491  L.  R.  A.  CASES  AS  AUTHORITIES.  [58  L.R.A.  270 

(N.S.)  524,  54  So.  598,  holding  that  owner  of  property  in  residence  district  may 
enjoin  operation  of  coal  yard  and  planing  mill  on  adjoining  property,  which 
causes  noise  and  dust  to  injury  of  health  of  family  and  depreciation  of  value  of 
property. 

Cited  in  footnote  to  Kirkland  v.  State,  65  L.R.A.  76,  which  holds  proceeding 
to  condemn  and  destroy  liquor  kept  for  sale  in  prohibited  district  not  criminal. 

58  L.  R.  A.  270,  CHICAGO  CITY  R.  CO.  v.  TUOHY,  196  111.  410,  63  N.  E.  997. 
Proper  lookout  by  person  operating-  street  car. 

Cited  in  Chicago  City  R.  Co.  v.  Benson,  108  111.  App.  197,  holding  question 
of  negligence  for  the  jury  to  arise  where  motorman  having  a  clear  view  of  track 
for  200  feet  failed  to  stop  in  time  to  avoid  running  into  wagon  crossing 
tracks  and  the  car  ran  95  feet  after  application  of  brakes;  Chicago  City  R.  Co. 
V.  Strong,  129  111.  App.  514,  holding  that  although  the  same  degree  of  care  is 
not  required  in  operating  cars  at  places  not  crossings  as  is  required  for  cross- 
ings a  motorman  is  negligent  in  starting  a  car  without  warning  which  is  stand- 
ing on  switch  track  where  pedestrians  have  the  right  to  be;  Savage  v.  Chicago  & 
J.  Electric  R.  Co.  238  111.  396,  87  N.  E.  377,  Affirming  142  111.  App.  345,  approv- 
ing instruction  that  company  must  not  operate  its  cars  in  the  streets  at  a  rate  of 
speed  incompatible  with  lawful  and  customary  use  by  the  public. 
Degree  of  cure  required  at  crossings. 

Cited  in  Devine  v.  Chicago  City  R.  Co.  153  111.  App.  387,  holding  that  ques- 
tion as  to  what  constitutes  ordinary  care  by  motorman  at  crossing  is  usually 
one  to  be  determined  by  jury;  Fisher  v.  Chicago  City  R.  Co.  114  111.  App.  219; 
Chicago  City  R.  Co.  v.  Fennimore,  199  111.  15,  64  N.  E.  985, — on  degree  of  care, 
required  of  motorman  on  the  approach  to  a  crossing;  Richard  Guthmann  Trans- 
fer Co.  v.  McGuire,  138  111.  App.  166,  holding  that  it  is  a  driver's  duty  to  exercise 
a  greater  degree  of  care  at  street  intersections  than  at  other  places  on  street; 
Chicago  City  R.  Co.  v.  Kastrzewa,  141  111.  App.  13,  holding  that  approaching  to 
within  twenty-five  feet  of  a  street  crossing  at  a  "busy  corner,"  at  such  a  rate  of 
speed  as  not  to  be  able  to  stop  within  a  reasonable  distance  on  discovery  of 
danger  is  negligence;  Rastetter  v.  Peoria  R.  Co.  142  111.  App.  419,  holding  that 
the  degree  of  care  required  at  crossings  is  not  exercised  where  a  car  is  run 
past  another  car  which  is  obstructing  view  of  person  injured  and  the  injuring 
car  has  no  headlight  burning;  Ferryman  v.  Chicago  City  R.  Co.  242  111.  276,  89 
N.  E.  980,  holding  that  company  is  liable  where  gripman  failed  to  stop  or  see 
that  a  young  child  was  about  to  cross  track  and  kept  on  at  a  fast  rate  of  speed, 
the  child  being  injured  by  running  into  side  of  car. 
Contributory  negligence  of  child. 

Followed  in  Chicago  &  E.  I.  R.  Co.  v.  Eganolf,  112  111.  App.  324,  holding  child 
under  six  years  of  age  not  chargeable  with  contributory  negligence  so  far  as  the 
exercise  of  due  care  for  his  own  safety  is  concerned;  Illinois  C.  R.  Co.  v. 
Jernigan,  ]98  111.  297,  65  N.  E.  88,  holding  child  under  seven  years  of  age  not 
chargeable  with  contributory  negligence. 

Cited  in  Soens  v.  Chicago,  W.  &  V.  Coal  Co.  160  111.  App.  473,  holding  that 
minor  over  age  of  seven  years  may  be  guilty  of  contributory  negligence;  United 
States  Brewing  Co.  v.  Stoltenberg,  113  111.  App.  440,  holding  that  a  child  four 
years  of  age  cannot  be  guilty  of  any  conduct  which  would  relieve  defendant  from 
the  consequences  of  any  want  of  due  care;  Chicago  &  J.  Electric  R.  Co.  v.  Free- 
man, ]25  111.  App.  321,  holding  proper  an  instruction  telling  jury  that  a  child 
between  the  ages  of  five  and  six  is  not  chargeable  with  contributory  negligence; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Scott,  111  111.  App.  241,  holding  that  a  child 
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in  touching  a  window  catch  causing  window  to  fall  to  its  injury  raises  a  ques- 
tion for  tae  jury  as  to  contributory  negligence  the  child  being  over  seven  years 
of  age;  \V abash  R.  Co.  v.  Jones,  121  111.  App.  393,  holding  that  child  over  seven 
years  of  age  mav  be  capable  of  exercising  due  care  and  chargeable  with  con- 
tributory negligence  based  on  child's  intelligence,  experience,  and  ability  to  under- 
stand and  comprehend  danger. 

Cited  in  note   (11  L.R.A.  (X.S.)    166)    on  what  acts  of  child  in  attempting  to 
cross  car  tracks  are  negligence  per  se. 
Imputation  of  negligence  to  child. 

Cited  in  Ferryman  v.  Chicago  City  R.  Co.  242  111.  274,  89  X.  E.  980;  True 
&  T.  Co.  v.  Woda,  201  111.  318,  66  N.  E.  369,— holding  that  negligence  of  parent 
in  care  of  child  cannot  be  imputed  to  the  child  where  it  is  of  tender  years; 
Richardson  v.  Nelson,  221  111.  257,  77  X.  E.  583,  Afiirming  123  111.  App.  552, 
holding  that  the  negligence  of  parent  of  a  child  twenty-one  months  old  who  is 
injured  by  another  cannot  be  imputed  to  such  child. 

Cited  in  footnotes  to  Nashville  R.  Co.  v.  Howard,  64  L.R.A.  437,  which  holds 
negligence  of  another  proximately  contributing  to  injury  of  infant  child  by  jolt 
of-  car  not  imputable  to  infant;  Mattson  v.  Minnesota  &  X.  W.  R.  Co.  70  L.R.A. 
503,  which  holds  parent's  or  guardian's  negligence  not  imputable  to  child  non 
sui  juris  in  action  by  it  for  injuries  to  his  person. 

Cited  in  note    (110  Am.   St.  Rep.  284)    on   imputed  negligence   in   action  for 
benefit  of  child. 
Instructions  on  negligence. 

Distinguished  in  Hackett  v.  Chicago  C.  R.  Co.  235  111.  131,  85  N.  E.  320,  Revers- 
ing  136  111.  App.  601,   where  the   instruction  does   not   limit  the  negligence   of 
defendant  which  would  warrant  a  recovery  to  that  charged  in  the  declaration. 
Explanation  and  caring  of  errors  in    instruction-. 

Cited  in  Colbeck  v.  Sampsell,  140  111.  App.  569,  holding  that  a  particular  in- 
struction must  be  viewed   in   connection  with   others   on   the  same  subject  and 
where  any  fault  appears  which  is  cured  or  explained  in  another  place  no  error 
occurs. 
Interest  of   witness  as  bearing  on  credibility. 

Cited  in  Mansfield  v.  Chicago,  B.  &  Q.  R.  Co.  132  111.  App.  557,  holding  that 
an  instruction  telling  the  jury  that  they  may  consider  the  interest  of  plaintiff 
in  the  result  of  the  suit  as  bearing  on  his  credibility  is  proper. 
Force  of  admissions  by  children. 

Cited  in  Severns  v.  Broffey,  155  111.  App.  13,  holding  that  admissions  of  dis- 
tracted persons,  like  admissions  of  infants  are  not  binding. 

58  L.  R.  A.  277,  ARMS  v.  AYER,  192  111.  601,  85  Am.  St.  Rep.  357,  61  N.  E. 

851. 

Followed  without  discussion  in  Smith  v.  Ayer,  192  111.  624,  61  X.  E.  1136. 
Sufficiency  of  title  to  act. 

Cited  in  Riggs  v.  Jennings,  248  111.  585,  94  N.  E.  32,  holding  that  details  of 
legislation  need  not  be  mentioned  in  title  of  act;  People  ex  rel.  Deneen  v.  Peo- 
ple's Gaslight  &  Coke  Co.  205  111.  491,  98  Am.  St.  Rep.  244,  68  N.  E.  950,  hold- 
ing that  the  consolidation  and  merger  of  gas  companies  is  germane  to  the  title 
"An  act  in  relation  to  gas  companies;"  Lang  v.  Friesenecker,  213  111.  605,  73 
N.  E.  329,  holding  an  amendment  containing  title  of  amended  act  in  its  title 
relating  to  idiots,  lunatics,  spendthrifts  and  drunkards  and  providing  for  disposi- 
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tion  of  their  property  after  death,  is  germane  to  former  act  and  contains  only 
one  subject  properly  expressed. 
Delegation  of  legislative  power. 

Followed  in  Spiegler  v.  Chicago,  216  111.  128,  74  N.  E.  718,  holding  ordinance 
providing  that  all  oil  wagons  have  drip  pans  proper  to  accomplish  their  purpose 
not  invalid  for  subjecting  their  suitability  to  approval  of  street  commissioner. 

Cited  in  Commonwealth  Electric  Co.  v.  Rose,  214  111.  561,  73  N.  E.  780, 
holding  a  statute  not  invalid  for  the  use  of  the  words,  ''or  other  suitable  me- 
chanical devices,"  and  for  leaving  the  determination  as  to  what  are  suitable  me- 
chanical devices  to  a  city  official;  People  ex  rel.  Lockwood  &  S.  Co.  v.  Grand 
Trunk  Western  R.  Co.  232  111.  297,  83  N.  E.  839,  holding  an  ordinance  not  invalid 
where  in  providing  for  the  structure  of  subways  in  certain  streets  it  leaves  the 
exact  location  of  the  walls  thereof  to  the  discretion  of  the  officials  in  charge; 
Block  v.  Chicago,  239  111.  263,  130  Am.  St.  Rep.  219,  87  N.  E.  1011,  holding  an 
ordinance  not  invalid  where  in  granting  licenses  to  moving  picture  shows  the 
chief  of  police  before  issuing  a  license  is  empowered  to  decide  as  to  whether 
pictures  to  be  shown  are  immoral  or  obscene;  Carrigan  v.  Stillwell,  97  Me.  253, 
61  L.R.A.  160,  54  Atl.  389,  holding  that  a  statute  requiring  officials  to  see  that 
law  is  complied  with  and  to  pass  upon  the  sufficiency  of  fire  escapes  pro- 
vided, is  not  a  delegation  of  legislative  power;  Anderson  v.  Berwyn,  135  111.  App. 
18,  holding  that  a  resolution  of  city  council  which  is  merely  a  step  taken  for 
the  execution  of  an  ordinance  is  not  an  exercise  of  legislative  power;  People 
ex  rel.  Breckon  v.  Chicago  Election  Comrs.  221  111.  19,  77  N.  E.  321,  5  Ann.  Cas. 
562,  holding  that  an  act  leaving  the  manner  of  nominating  county  officers  wheth- 
er by  indirect  or  direct  vote,  and  by  majority  or  plurality  to  the  county  central 
committee,  does  not  delegate  legislative  power  to  such  committee;  Rouse  v. 
Thompson,  228  111.  535,  81  X.  E.  1109,  holding  that  the  delegation  of  the  power 
to  appoint  delegate  districts  to  the  local  central  committees  of  political  parties 
is  unconstitutional  the  committees  empowered  not  being  of  a  public  nature  they 
being  merely  voluntary  organizations. 
Presumption  of  validity  of  statute. 

Cited  in  People  v.  McBride,  234  111.  165,  123  Am.  St.  Rep.  82,  84  N.  E.  805, 
14  Ann.  Cas.  994,  holding  that  it  is  the  duty  of  the  court  to  construe  statutes 
so  as  to  uphold  their  validity  if  it  can  be  reasonably  done  and  to  resolve  all 
doubts  in  favor  of  the  statute;  People  v.  Davis,  1  111.  C.  C.  271,  upholding  a  stat- 
ute requiring  the  erection  of  fire  escapes  although  loosely  drawn  in  that  it  faila 
to  locate  the  duty. 
Persons  or  subjects  not  fairly  Included  In  statute. 

Cited  in  State  v.  Squibb,  170  Ind.  492,  84  N.  E.  969,  holding  the  clause  "No 
person  either  by  his  servant  or  agent  or  as  servant  or  agent  of  another  person 
shall  sell"  not  to  apply  to  a  principle. 
Persons  Included  under  penal  statute. 

Cited  in  Carrigan  v.  Stillwell.  97  Me.  252,  61  L.R.A.  165,  54  Atl.  389,  holding 
that  owner  of  building  is  liable  for  failure  to  provide  fire  escapes  though  build- 
ing is  occupied  by  tenant  where  statute  requires  notice  of  necessity  of  escapes  to 
be  made  to  owner  if  found  and  attaches  penalty  on  owner  or  occupant,  for  injury 
lesulting  from  failure  to  comply;  State  v.  Dailcy,  76  Neb.  772,  107  N.  W.  1094 
holding  agent  not  liable  for  failure  to  provide  fire  escapes  as  provided  where 
statute  imposed  duty  on  owner  but  provided  for  notice  to  comply,  to  be  given 
to  agent. 
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Doty  to  provide  fire  escape. 

Cited  in  Cassard  v.  Thornton,  119  111.  App.  400,  on  the  duty  of  owner  or  lessee 
to  provide  fire  escapes  under  statute;  People  v.  Davis,  1  111.  C.  C.  234,  holding 
insufficient  an  indictment  under  city  ordinance  compelling  owner  or  lessee 
to  provide  fire  escapes  on  buildings,  where  it  failed  to  aver  ownership  or  ten- 
ancy of  accused  persons;  People  v.  Davis,  1  111.  C.  C.  259,  sustaining  motion  to 
quash  counts  in  an  indictment  based  on  the  theory  that  a  building  owner  or 
lessee  is  under  a  common  law  duty  to  provide  fire  escapes. 

Cited  in  footnotes  to  Carrigan  v.  Stillwell,  61  L.R.A.  163,  which  holds  owner 
of  rented  building  liable  for  injury  from  lack  of  fire  escapes;  Carrigan  v.  Still- 
well,  68  L.R.A.  386,  which  denies  necessity  for  fire  escape  for  building  having 
above  first  floor  a  restaurant  kitchen  containing  three  employees. 

Cited  in  notes    (10   L.R.A. (N.S.)    177,   178)    on   liability   for   injuries   caused 
by  lack  or  insufficiency  of  fire  escapes;    (93  Am.  St.  Rep.  410)    on  constitution- 
ality of  building  regulations;    (119  Am.  St.  Rep.  792)   on  liability  of  hotel  own- 
er for  failure  to  provide  fire  escapes. 
Necessity  of  notification  by  factory  inspector  of  statutory  duty. 

Cited  in  Streeter  v.  Western  Wheeled  Scraper  Co.  254  111.  247,  41  L.R.A. (N.S.) 
629,  98  N.  E.  541,  holding  that  provision  requiring  employers  to  guard  machin- 
-ery  is  operative  without  notice  from  factory  inspector. 
Local  or  special  laws. 

Cited  in  State  ex  rel.  Smith  v.  Brown,  24  Okla.  442,  103  Pac.  762,  holding 
that  laws  are  general  and  uniform  when  every  person  that  is  brought  within  the 
relation  and  circumstances  provided  for  is  within  the  law. 

58  L.  R.  A.  284,  SNELL  v.  CLINTON  ELECTRIC  LIGHT,  H.  &  P.  CO.  196  111. 

626,  89  Am.  St.  Rep.  341,  63  N.  E.  1082. 
I  iilmvful    discrimination   by   pnblic  service   corporation. 

Cited  in  Ex  parte  Goodrich,  160  Cal.  421,  117  Pac.  451,  Ann.  Cas.  1913A,  56, 
holding  that  furnishing  of  incandescent  lamps  is  no  part  of  public  duty  if  quasi 
public  corporation  supplying  electricity  for  light;  Steinman  v.  Edison  Elec- 
tric Illuminating  Co.  17  Pa.  Dist.  R.  463,  24  Lane.  L.  Rev.  335,  on  unjust  dis- 
crimination against  patrons  by  public  service  corporations;  Bradford  v.  Citizens 
Teleph.  Co.  161  Mich.  390,  126  N.  W.  444,  holding  that  a  charge  of  a  higher 
rate  to  new  suoscribers  for  service  identical  to  those  given  to  old  subscribers 
is  unlawful;  Jones  v.  North  Georgia  Electric  Co.  125  Ga.  628,  6  L.R.A.  (N.S.)  128, 
54  S.  E.  85,  5  Ann.  Cas.  526,  holding  that  a  person  or  corporation  entitled  to 
exercise  power  of  eminent  domain  can  only  do  so  provided  the  public  receive 
fair  and  equal  service  without  discrimination:  Rockingham  County  Light  &  P. 
Co.  v.  Hobbs,  72  N.  H.  538,  66  L.R.A.  586,  58  Atl.  46,  holding  that  a  power  com- 
pany supplying  patrons  along  its  line  may  acquire  land  for  its  use  by  eminent 
domain  in  return  for  which  the  public  acquire  a  right  to  service  upon  equal 
and  reasonable  terms;  Kerz  v.  Galena  Water  Co.  139  111.  App.  604,  holding  that  a 
corporation  supplying  water  to  consumers  under  a  franchise  from  the  city  must 
treat  all  customers  fairly  and  without  unjust  discrimination. 

Cited  in  notes  (27  L.R.A. (N.S.)  674)  on  discrimination  in  rates  of  water  or 
light  company;  (33  L.R.A. (N.S.)  1079)  on  right  of  public-service  corporation 
performing  distinct  kinds  of  service  to  refuse  to  furnish  one  without  another. 
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58  L.  R.  A.  287,  GENEVA  v.  BURNETT,  65  Neb.  464,  101  Am.  St.  Rep.  628, 

91   N.   W.  275. 
X-ray  photographs   as   evidence. 

Cited  in  Elzig  v.  Bales,  135  Iowa,  211,  112  N.  W.  540,  on  the  admissibility 
of  X-ray  photographs  in  evidence;  State  v.  Matheson,  130  Iowa,  445,  114  'Am. 
St.  Rep.  427,  103  N.  W.  137,  8  Ann.  Cas.  430,  holding  a  radiograph  admissible  as 
evidence  to  show  pressure  of  hard  substance  located  in  the  body  in  shape-  of  a 
bullet. 

Cited  in  note  (114  Am.  St.  Rep.  442)  on  X-ray  photographs  as  evidence. 
Admissibility  of  scientific  evidence  under  proper  precautions. 

Cited  in  Wenchell  v.  Stevens,  30  Pa.  Super.  Ct.  532,  holding  a  thorough  ex- 
amination of  witness  necessary  to  the  admissibility  of  the  results  of  his  exami- 
nation of  handwriting  by  microscope. 

58  L.  R.  A.  288,  LADD  v.  AUGUSTA  SAV.  BANK,  96  Me.  510,  52  Atl.  1012. 
Bniik  payments  on  forged  orders. 

Cited  in  Chase  v.  Waterbury  Sav.  Bank,  77  Conn.  300,  69  L.R.A.  337,  59  Atl. 
37,  1  Ann.  Cas.  96,  holding  that  a  bank  rule  that  all  payments  made  to  person  in 
possession  of  bank  book  be  binding  on  owner  does  not  excuse  issuance  of  new 
bank  book  and  payment  made  to  another  on  fraudulent  orders  when  bank  did 
so  negligently;  Hough  Ave.  Sav.  &  Bkg.  Co.  v.  Anderson,  78  Ohio  St.  346,  18 
L.R.A.  (N.S.)  434,  125  Am.  St.  Rep.  707,  85  N.  E.  498,  14  Ann.  Cas.  479,  on  li- 
ability of  bank  for  payments  made  on  forged  order  to  unauthorized  person. 

Cited  in  notes   (69  L.R.A.  320,  325,  328,  340),  on  liability  of  savings  bank  for 
payments  to  fraudulent  claimants;   (105  Am.  St.  Rep.  747,  748,  750,  751,  758)   on 
duty  of  savings  bank  to  identify  withdrawing  depositors. 
Assent  of  depositor  to  rules  of  saving's  bank. 

Cited  in  note  (105  Am.  St.  Rep.  731)  on  assent  of  depositor. to  rules  of  savings 
bank. 

58  L.  R.  A.  293,  ABB  v.  NORTHERN  P.  R.  CO.  28  Wash.  428,  92  Am.  St.  Rep. 

864,  68  Pac.  954. 
Release  of  one  joint  tort  feasor  as  release  of  all. 

Approved  in  Ducey  v.  Patterson,  37  Colo.  223,  9  L.R.A.(N.S.)  1069,  119  Am.  St. 
Rep.  284,  86  Pac.  109,  11  Ann.  Cas.  393,  holding  that  a  release  of  part  of  a  num- 
ber of  joint  debtors  in  a  judgment  will  release  the  remainder  though  stipula- 
tion is  contained  in  release  against  the  release  of  those  remaining. 

Cited  in  Judd  v.  Walker,  158  Mo.  App.  163,  138  S.  W.  655,  holding  that  release 
under  seal,  since  force  of  private  seals  was  abolished,  of  one  joint  tort  feasor 
does  not  release  others  unless  it  expresses  full  satisfaction;  Thomas  v.  Mays- 
ville  Street  R.  &  Transfer  Co.  136  Ky.  448,  136  Am.  St.  Rep.  267,  124  S.  W. 
398,  holding  that  collection  of  judgment  against  one  joint  tort  feasor  releases 
judgment  against  other  although  judgment  against  latter  was  larger  than  one 
paid;  Matheson  v.  O'Kane,  211  Mass.  96,  39  L.R.A. (N.S.)  477,  97  N.  E.  638, 
Ann.  Cas.  3913B,  267,  holding  that  covenant  not  to  sue  one  of  several  joint  tort 
feasors,  does  not  operate  to  discharge  others  who  contribute  no  part  of  consid- 
eration; McCoy  v.  Louisville  &  N.  R.  Co.  146  Ala.  337,  40  So.  106,  holding  that 
a  satisfied  judgment  for  punitive  damages  against  one  of  two  concurrently  neg- 
ligent railroad  companies  is  a  bar  to  subsequent  action  against  the  other;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Hilligoss,  171  Ind.  424,  131  Am.  St.  Rep.  258.  86 
N.  E.  485,  holding  that  a  release  of  one  who  thinks  he  is  and  appears  to  be  a 
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joint  tort  feasor  will  release  the  rest  though  the  former  was  not  actually  liable 
had  he  gone  to  law;  Edens  v.  Fletcher,  79  Kan.  143,  19  L.R.A.  (N.S.)  621,  98 
Pac.  784,  holding  that  the  general  tenor  of  a  release  aside  from  a  stipulation 
reserving  right  of  action  against  tort  feasors  not  released  therein  should  be 
taken  to  show  intent  not  to  release  all  the  wrong  doers  and  if  such  intent  is 
found  to  appear,  a  general  release  will  not  take  place  and  also  citing  annotation 
on  this  point;  Robertson  v.  Trammell,  98  Tex.  365,  83  S.  W.  1098,  Affirming  37 
Tex.  Civ.  App.  62,  83  S.  W.  258,  holding  that  an  agreement  to  dismiss  action 
against  a  co-defendant  but  not  releasing  it  from  liability  on  cause  of  action 
alleged  does  not  operate  to  release  the  other  defendant;  Musolf  v.  Duluth  Edison 
Electric  Co.  108  Minn.  376,  24  L.R.A.  (N.S.)  455,  122  N.  W.  499,  holding  that  a 
contingent  agreement  not  to  sue  one  of  two  tort  feasors  does  not  operate  as  a 
release  of  the  other  and  also  citing  annotation  on  this  point. 

Annotation  approved  in  Murphy  v.  Penniman,  105  Ind.  471,  121  Am.  St.  Rep. 
583,  66  Atl.  282,  holding  that  where  a  portion  of  the  joint  tort  feasors  are  re- 
leased with  clear  intent  to  hold  the  rest  a  release  of  the  latter  does  not  take 
place;  Ryan  v.  Becker,  136  Iowa,  278,  14  L.R.A.  (N.S.)  333,  111  X.  W.  426, 
holding  that  a  judgment  rendered  against  one  joint  tort  feasor  and  satisfied  as  a 
result  of  compromise  to  save  the  defendant  therein  from  expense  of  taking  a  trip 
does  not  release  the  other  tort  feasor  against  whom  a  judgment  has  been  ren- 
dered but  not  satisfied. 

Cited  in  footnotes  to  McBride  v.  Scott,  61  L.R.A.  445.  which  holds  other  joint 
tort  feasors  discharged  by  settlement  with  one,  notwithstanding  reservation  of 
right  to  proceed  against  others;  Gilbert  v.  Finch,  61  L.R.A.  807,  which  holds  other 
joint  tort  feasors  not  discharged  by  settlement  with  part  of  them,  expressly  re- 
serving right  to  pursue  the  others;  Louisville  &  E.  Mail  Co.  v.  Barnes,  64  L.R.A. 
574,  which  holds  release  of  one  joint  tort  feasor  from  further  liability  on  pay- 
mant  of  part  of  demand,  not  a  release  of  the  other. 

Cited  in  notes  (14  L.R.A.  (N.S.)  322)  on  effect  of  release  of  person  not  liable 
from  liability  for  a  tort  to  release  another;  (19  L.R.A.(N.S.)  618,  619)  on  effect, 
in  release  of  one  joint  tort  feasor,  of  reservation  of  right  as  against  otiiers;  (24 
L.R.A. ( N.S. )  451)  on  covenant  not  to  sue  joint  tort  feasor  as  release  of  another; 
(111  Am.  St.  Rep.  282,  283,  284,  285,  286)  on  release  of  one  joint  tort  feasor 
without  releasing  of  others. 

Distinguished  in  Ronald  v.  Pacific  Traction  Co.  65  Wash.  432,  118  Pac.  311, 
holding  that  prior  to  judgment,  plaintiff  may  elect  to  dismiss  one  of  several 
joint  tort  feasors  without  releasing  others. 

Disapproved  in  Carey  v.  Bilby,  63  C.  C.  A.  361,  129  Fed.  206,  holding  that  a 
release  of  one  joint  tort  feasor,  followed  by  a  stipulation  against  the  release  of 
others  should  be  construed  as  a  covenant  not  to  sue  and  should  not  release  the 
latter. 
Statutory  abrogation  of  specialities. 

Cited  in  McLeod  v.  Morrison,  66  Wash.  689,  38  L.R.A. (N.S.)  787,  120  Pac. 
528,  to  the  point  that  statute  has  abrogated  common  law  distinction  between 
specialities  and  simple  contracts. 

58  L.  R.  A.  308,  LOXGMIRE  v.  SMITH,  26  Wash.  439,  67  Pac.  246. 
Prior  appropriation  of  water. 

Cited  in  Avery  v.  Johnson,  59  Wash.  335,  109  Pac.  1028,  holding  that  when 
first  appropriator  of  water  on  public  land  has  perfected  his  title,  and  proceeded 
with  reasonable  diligence  in  extending  cultivated  area  he  is  entitled  to  quantity 
of  water  needed  to  exclusion  of  others;  Still  v.  Palouse  Irrig.  &  Power  Co.  64 
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Wash.  614,  117  Pac.  466;  holding  that  appropriation  of  water,  prior  to  vesting 
of  riparian  rights  in  1897,  by  application  of  water  to  irrigation  purposes,  is  not 
estaolished,  reasonable  diligence  being  lacking;  Miller  v.  Lake  Irrig.  Co.  27  Wash. 
452,  67  Pac.  996,  on  the  determination  of  water  rights  by  application  of  the  prin- 
ciple of  prior  appropriations;  Kendall  v.  Joyce,  48  Wash.  491,  93  Pac.  1091, 
holding  that  a  claim  owner's  rights  to  appropriate  water  where  he  has  used  it 
diligently  for  domestic  purposes  and  irrigation  from  time  he  settled  until  a  few 
years  after  receiving  patent  for  claim,  date  back  to  time  of  first  diversion. 

Cited  in  footnotes  to  Crawford  Co.  v.  Hall,  60  L.R.A.  889,  which  holds  right 
to  use  water  acquired  by  appropriation  superior  to  that  of  subsequent  riparian 
proprietor;  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power  Co.  61 
L.R.A.  649,  which  denies  prior  appropriator's  right  to  complain  of  noninjurious 
use  by  upper  proprietor. 
!)<•!•  n  i  II-IICN.S  of  measurement  of  water. 

Cited  in  Ulrich  v.  Pateros  Water  Ditch  Co.  67  Wash.  333,  121  Pac.  818,  hold- 
ing that  contract  for  certain  number  of  "miner's  inches"  of  water  to  be  taken 
from  irrigation  ditch,  is  ambiguous,  and  may  be  explained  by  parol  evidence. 

58  L.  R.  A.  313,  SROUFE  v.  MORAN  BROS.  CO.  28  Wash.  381,  92  Am.  St.  Rep. 

847,  68  Pac.  896. 
Duty  to   furnish   safe  appliances  and  place  to   >\  <>rk. 

Cited  in  Fuller  v.  Tremont  Lumber  Co.  114  La.  271,  108  Am.  St.  Rep.  348, 
38  So.  J64,  holding  master  liable  for  injury  to  employee  working  on  lumber  train, 
caused  by  a  defective  track. 

Cited  in  footnotes  to  Farrell  v.  Eastern  Machinery  Co.  68  L.R.A.  239,  which 
sustains  master's  liability  for  death  of  employee  through  providing  unfit  ma- 
terial for  staging  though  staging  was  constructed  by  another  employee  with 
power  to  reject  unfit  materials;  Towne  v.  United  Electric  G.  &  P.  Go.  70  L.R.A. 
214,  which  holds  corporation  maintaining  poles  to  support  electric  wires  which 
furnishes  ordinary  pike  poles  in  good  condition  for  handling  such  poles  not  lia- 
ble for  injury  to  employee  caused  by  fellow  servant's  use  of  dull  pike  pole  in 
taking  down  pole. 

Cited  in  note  (97  Am.  St.  Rep.  886)  on  duty  to  provide  for  safety  of  master. 
Liability  for  acts  of  vice  principal. 

Cited  in  Frengen  v.  Stone  &  W.  Engineering  Corp.  66  Wash.  208,  119  Pac. 
193,  holding  that  where  one  fellow  servant  assumes  direction  of  detail  of  work 
without  authority  he  does  not  become  vice-principal  so  as  to  make  master  liable 
for  his  negligence;  McLeod  v.  Chicago,  M.  &  P.  S.  R.  Co.  65  Wash.  72,  117  Pac. 
749.  holding  that  it  is  negligence  for  which  master  is  liable,  for  foreman  of  crew 
removing  false  work  to  attempt  to  move  plank  in  manner  in  which  one  man 
could  not  hold  it,  whereby  it  fell  upon  one  of  crew  without  warning;  Bailey  v. 
Cascade  Timber  Co.  32  Wash.  328,  73  Pac.  385,  holding  that  master  is  liable 
for  injury  caused  by  giving  of  a  signal  to  start  machinery  by  vice  principal 
where  such  machine  had  been  negligently  adjusted  by  person  acting  in  behalf 
of  vice  principal;  Dossett  v.  St.  Paul  &  T.  Lumber  Co.  40  Wash.  286,  82  Pac. 
273,  holding  that  master  is  liable  for  failure  of  superior  servant  to  warn  an 
under  servant  of  a  danger  known  to  him  but  not  known  to  the  latter;  Wester- 
lund  v.  Rothschild,  53  Wash.  628,  102  Pac.  765,  holding  that  person  selected  to 
give  signals  controlling  cable  movement,  is  in  giving  such  signals,  performing 
master's  duty  and  his  negligence  is  that  of  the  master. 
L.R.A.  Au.  Vol.  VI.— 32. 
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Cited  in  footnotes  to  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  59  L.R.A.  792,  which 
denies  liability  of  railroad  company  for  injuries  to  section  hand  thrown  from  hand 
car  by  brakeman's  application  of  brakes  without  warning  on  foreman's  signal;  Il- 
linois S.  R.  Co.  v.  Marshall,  66  L.R.A.  298,  which  holds  person  placed  by  rail- 
road company  in  charge  of  operation  of  pile  driver  and  car  on  which  it  is  car- 
ried with  discretion  to  determine  when  to  remove  apparatus  from  main  traek 
to  avoid  passing  trains  and  method  of  doing  so  and  authority  to  direct  acts  of 
other  employees  in  accomplishing  the  purpose,  a  foreman  or  vice  principal;  Dill 
v.  Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant 
assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in 
charge  of  men  but  not  at  the  head  of  a  department  of  the  works  in  directing  him 
to  push  car  started  by  momentum  of  another  car;  Beresford  v.  American  Coal 
Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent  who 
has  general  command  of  operation  of  mine  in  sending  engineer  away  from  engine 
operating  cage  hoist  and  attempting  to  operate  same  himself  with  knowledge 
of  his  incompetency ;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which  holds 
master  not  liable  for  injury  to  workman  through  competent  foreman's  negligence 
or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for  purpose  in- 
tended. 

Cited  in  note   (26  L.R.A.  (N.S.)   645)   on  delegability  of  master's  duty  to  warn 
servants  of  transitory  and  recurring  dangers  of  hoisting  and  loading. 
Due   care  in   selection. 

Cited   in   Olson   v.    Erickson,    53    Wash.    462,    102    Pac.    400,    holding    master 
liable  for  negligence  of  superintendent  without  respect  to  whether  he  used  care 
in  selection  of  the  latter  or  not  the  duty  of  superintendence  not  being  delegable. 
Liability  for  combined  negligence  of  master  and  fellow  servant. 

Cited  in  Qhristensen  v.  Hawley,  61  Wash.  18,  111  Pac.  1061,  holding  that  neg- 
ligence of  fellow  servant  is  no  defense  where  negligence  on  part  of  master  is  es- 
tablished; Stewart  v.  Stone  &  W.  Engineering  Corp.  44  Mont.  174.  119  Pac. 
568,  holding  that  where  injury  is  result  of  negligence  of  fellow  servant  con- 
jointly with  that  of  master,  defense  embodied  in  fellow  servant  doctrine  is  not 
available. 

Cited  in  note    (110  Am.  St.  Rep.  287)    on  imputed  negligence  of  servant  to 
fellow  servant. 
"Who  are  fellow  servants. 

Cited  in  Grosjean  v.  Denny-Renton  Clay  &  Coal  Co.  62  Wash.  203,  113  Pac. 
570,  holding  that  feeder  of  brick  machine  whose  duty  it  was  to  signal  press- 
man for  starting  press,  is  not  fellow  servant  of  co-employee  whose  safety  de- 
pended upon  giving  of  proper  signals. 

Cited  in  footnote  to  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which 
holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling 
not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling. 

Distinguished  in  Ponelli  v.  Seattle  Steel  Co.  64  Wash.  271,  116  Pac.  864,  hold- 
ing that  common  laborers  in  steel  plant  instructed  to  cool  out  neck  of  furnace 
and  remove  slag,  are  fellow  servants,  and  one  of  them  does  not  become  vice-prin- 
cipal by  directing  others. 
Presumption   of   negligence. 

Cited  in  note  (113  Am.  St.  Rep.  988)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 
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58  L.  R.  A.  321,  BROWX  v.  WHITE,  202  Pa.  297,  51  Atl.  962. 
Liability    for   defects   or   obstructions    in    streets. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Mulberhill,  147  Ky.  366,  144  S.  W.  83,  hold- 
ing that  where  snow  from  roof  of  its  building  was  piled  by  railroad  company 
in  street  on  January  7th  and  permitted  to  remain  until  13th  company  was  liable 
to  person  injured  thereby  on  13th  of  January;  Stable  v.  Poth,  220  Pa.  342,  69 
Atl.  864,  holding  that  adjoining  owners  who  obstruct  the  sidewalks  in  taking  in 
or  sending  out  merchandise  or  products  from  their  places  of  business  in  an 
unreasonable  manner  are  liable  for  resulting  injury. 

Cited  in  notes   (61  L.R.A.  676)    on  duty  and  liability  of  municipality  with  re- 
spect to  drainage;    (20  L.R.A.  (X.S.)   656)   on  liability  of  municipality  for  defects 
or  obstructions  in  streets;   (115  Am.  St.  Rep.  994)  on  liability  or  property  owners 
to  persons  injured  by  nonrepair  of  streets. 
—  Ice  on  sidewalks. 

Cited  in  notes   (7  L.R.A. (N.S.)    937)   on  liability  of  municipality  for  injuries 
from  smooth,  level  ice  or  snow  on  sidewalk  not  otherwise  defective;    (20  L.R.A. 
(X.S.)   201,  202)    on  liability  of  municipality  for  freezing  of  water  accumulated 
on  walk  by  reason  of  artificial  conditions. 
Landlord's  liability  to  third  persons  for  condition  of  premises. 

Cited  in  McLaughlin  v.  Kelly,  230  Pa.  256,  79  Atl.  552,  holding  that  if  side- 
walk becomes  defective  while  in  occupancy  and  control  of  tenant,  tenant  is  liable 
for  injury  resulting. 

Cited   in  footnote  to   Barrett  v.   Lake  Ontario   Beach  Improv.   Co.   61  L.R.A. 
829,  which  sustains  owner's  liability  for  insufficiency  of  railing  of  leased  tobog- 
gan slide. 
Ice  on  sidewalk. 

Cited  in  Isham  v.  Broderick,  89  Minn.  400,  95  N.  W.  224,  holding  owner 
liable  for  injury  caused  by  ice  formulated  from  water  from  discharge  pipe,  on 
sidewalk,  though  premises  are  in  possession  of  a  tenant,  where  they  were  let 
in  such  condition. 

Distinguished  in  New  Castle  v.  Kurtz,  210  Pa.  189,  69  L.R.A.  492,  footnote 
p.  488,  105  Am.  St.  Rep.  798,  59  Atl.  989,  1  Ann.  Cas.  943,  where  there  was  no 
evidence  that  the  pipe  ever  made  any  previous  mischief  and  such  pipe  was  prop- 
erly constructed,  it  not  being  a  nuisance  per  se. 
Evidence   to   support    damages   for   medical   services. 

Cited  in  Anderson  v.  Hurley-Mason  Co.  67  Wash.  345,  121  Pac.  815,  holding 
that  in  action  for  personal  injury  in  which  there  is  no  evidence  of  expense  for 
medical  services,  it  is  not  prejudicial  error  to  instruct  that  jury  may  include 
such  reasonable  sum  as  evidence  shows  has  been  expended  for  physician;  laegar 
v.  Metcalf,  11  Ariz.  290,  94  Pac.  1094,  holding  that  jury  cannot  render  damages 
not  controlled  by  amount  proved  as  to  loss  of  time  and  surgeon's  expenses  where 
iunonnt  thereof  is  susceptible  of  proof;  Smith  v.  Jackson  Twp.  26  Pa.  Super.  Ct. 
242,  holding  that  an  instruction  to  allow  damages  only  for  "direct  expenses 
incurred"  does  not  under  a  reasonable  construction  authorize  allowance  for  medi- 
cal aid  the  cost  of  which  has  not  been  offered  in  evidence. 

Cited  in  note  (19  L.R.A. (X.S.)  921)  on  allowance  for  physician's  services  in 
action  for  injuries  without  evidence  of  value  thereof. 

Disapproved  in  Moran  v.  Dover,  S.  &  R.  Street  R.  Co.  74  N.  H.  501,  19  L.R.A. 
(X.S.)  922,  124  Am.  St.  Rep.  904,  69  Atl.  884,  holding  that  jurors  can  award 
damages  for  physician's  services  on  their  common  knowledge  where  nature  and 
extent  of  services  are  proven  though  exact  amount  of  sum  charged  is  not  shown. 


58  L.R.A.  329]  L.  R.  A.  CASES  AS  AUTHORITIES.  500 

58  L.  R.  A.  329,  JESSOP  v.  BAMFORD  BROS.  SILK  MFG.  CO.  66  N.  J.  L.  641, 

88  Am.  St.  Rep.  502,  51  All.  147. 
Diversion  of  snrface  vrater. 

Followed  in  Sullivan  v.  Browning,  67  N.  J.  Eq.  396,  58  Atl.  302,  holding  that 
the  diversion  of  surface  water  into  street  where  mingled  with  natural  How  it 
causes  damage  to  land  owner,  does  not  give  rise  to  cause  of  action  for  damages. 

Cited  in  Hume  v.  Des  Moines,  146  Iowa,  629,  29  L.R.A.(X.S.)  129,  325  X.  W. 
846,  Ann.  Cas.  1912B,  904,  holding  that  city  is  liable  for  injury  caused  by  back- 
ing up  of  surface  water  in  grading  street,  where  it  is  done  without  notice  to 
owner  of  property  or  without  giving  him  opportunity  to  avoid  injury;  McCToskey 
v.  Atlantic  City  R.  Co.  70  N.  J.  L.  21,  56  Atl.  669,  holding  railway  company 
not  responsible  for  damage  caused  to  land  owner  by  diversion  of  surface  water 
from  its  tracks  where  right  of  way  is  lawfully  owned  and  used;  Kaufman  v. 
Bergen  Turnp.  Co.  71  X.  J.  L.  34,  58  Atl.  109,  holding  that  diversion  of  rain 
water  by  change  in  surface  of  its  property  by  a  turnpike  company  lawfully  in 
possession  is  not  actionable;  Doremus  v.  Paterson,  73  X.  J.  Eq.  487,  69  Atl.  225, 
holding  city  not  liable  for  additional  street  wash  running  into  stream  caused 
by  paving  surface  of  street  preventing  absorption  by  soil. 

Distinguished  in  Fahenstock  v.  Feldner,  98  Md.  344,  56  Atl.  785,  where  the 
water  obstructed  was  originally  a  natural  stream. 

58  L.  R.  A.  333,  BUDGE  v.  MORGAX'S  L.  &  T.  R.  &  S.  S.  CO.  108  La.  349,  32  So. 

535. 
Duty  to  furnish  safe  place  and  appliances. 

Cited  in  Will  v.  Salmon  Brick  &  Lumber  Co.  126  La.  632,  52  So.  853,  21  Ann. 
Cas.  91,  holding  that  master  was  not  liable  for  injury  caused  by  breaking  of 
endless  belt  used  to  operate  blow  fan  in  will  where  it  appeared  that  it  was  new 
but  had  stretched  and  was  repaired  by  expert  shortly  before  injury;  Wood  v. 
Rio  Grande  W.  R.  Co.  28  Utah,  367,  79  Pac.  182,  holding  that  a  master's  duty 
to  supply  and  maintain  safe  appliances  and  place  to  work  applies  to  cars  of  other 
roads  in  operation  on  defendant's  line;  Rochelle  v.  White  Castle  Lumber  & 
Shingle  Co.  120  La.  594,  45  So.  449,  on  the  nonassumption  of  risk  by  servant 
from  failure  of  master  or  his  representative  to  provide  safe  place  to  work  and 
safe  appliances. 

Cited  in  footnote  to  Crawford  v.  United  R.  &  E.  Co.  70  L.R.A.  489,  which 
holds  street  car  company  liable  for  injury  to  employee  by  defect  in  car  clue  to 
custom  in  leaving  it  for  several  hours  of  night  in  public  street  after  inspection, 
without  rule  or  regulation  for  guarding  from  negligent  or  wanton  injury. 

Cited  in  notes   (6  L.R.A.  (X.S.)   605)   on  different  forms  of  stating  general  rule 
with  respect  to  master's  duty  as  to  places  and  appliances;    (98  Am.  St.  Rep.  291, 
296,   307)    on  liability  to  servant  for  injuries  due  to  defective  machinery  and 
appliances. 
Master's  duty   to  Inspect. 

Cited  in  Burns  v.  Ruddock-Orleans  Cypress  Co.  114  La.  252,  38  So.  157,  holding 
master  liable  for  injury  to  inexperienced  laborer  injured  through  failure  of  mast- 
er to  keep  appliance  in  proper  repair;  Kiley  v.  Rutland  R.  Co.  80  Vt.  547,  68 
Atl.  713,  13  Ann.  Cas.  269,  holding  that  the  negligence  of  person  inspecting  for- 
eign cars  is  the  negligence  of  the  receiving  company  and  such  inspector  is  not 
a  fellow  servant  of  trainmen. 
Assumption  of  risks. 

Cited  in  note  (17  L.R.A. (N.S.)  78)  on  servant's  assumption  of  risk  from 
latent  danger  or  defect. 
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Excessive   verdicts. 

Cited  in  Maloney  v.  Winston  Bros.  Co.  18  Idaho,  755,  47  L.R.A. (N.S.)  639, 
111  Pac.  1080,  on  amount  of  damages  that  will  be  considered  excessive  in  action 
for  personal  injury. 

58  L.  R.  A.  346,  HILL  v.  BIG  CREEK  LUMBER  CO.  108  La.  162,  32  So.  372. 
Concurring   neg'lig'eiice   of  muster   and   fellow  servant. 

Cited  in  McGinn  v.  McCormick,  109  La.  403,  33  So.  382,  holding  master  liable 
for  injury  to  section  hand  caused  by  its  negligence  in  supplying  defective  car 
combined  with  its  negligent  use  by  foreman. 
Duty  of  muster  as  to   furnishing'  help  and  superintendence. 

Cited  in  footnote  to  Hilton  v.  Fitchburg  R.  Co.  68  L.R.A.  428,  which  holds  re- 
tention of  employee  who  could  only  strike  right-handed  blows  not  evidence  of 
negligence  although  persons  able  to  strike  left-handed  blows  were  also  needed. 

Cited  in  notes  (17  L.R.A. (N.S.)  773,  774)  on  duty  of  master  to  provide 
sufficient  help;  (29  L.R.A.  (N.S.)  482)  on  duty  of  master  to  furnish  superin- 
tendence for  complicated  and  dangerous  work. 

58  L.  R.  A.  349,  GRIGSBY  CONSTR.  CO.  v.  FREEMAN,  108  La.  435,  32  So.  399. 
Estoppel    to   contest    tux. 

Cited  in  Lisso  v.  Nachitoches  Parish,  127  La.  292,  31  L.R.A.(N.S.)  1148,  53 
So.  566,  holding  that  one  who,  at  tax  sale,  returns  property  with  other  property 
belonging  to  him,  to  assessor  as  his  own,  and  pays  taxes  on  it  year  by  year, 
cannot  be  heard  years  afterwards  to  complain  that  payment  of  taxes  was  error 
and  to  demand  their  return. 

Cited  in  footnote  to  Union  School  Dist.  v.  Bishop,  66  L.R.A.  989,  which  holds 
one   listing  for  taxation  wife's  property  as  his  own,  estopped  to  contest  valid- 
ity of  tax  on  ground  that  property  is  not  entered  as  hers  on  grand  lists  of  dis- 
trict. 
Effect  of  failure  to  make  retnrn  of  property  for  assessment. 

Cited  as  overruled  in  Travelers'  Ins.  Co.  v.  Board  of  Assessors,  122  La.  135, 
24    L.R.A. (N.S.)    392,    47    So.    439,    holding   that   where   tax   payer's   failure   to 
make  a  return  is  without  fraudulent  intent  and  from  an  honest  belief  founded 
on  reasonable  grounds  that  property  is  exempt  he  must  be  given  a  hearing. 
Local    assessment. 

Cited  in  Louisiana  R.  &  Nav.  Co.  v.  Madere,  124  La.  640,  50  So.  609,  holding 
that  a  levee  tax  levied  generally  on  a  certain  district  is  not  a  local  assessment 
but  a  tax;  Louisiana  &  A.  R.  Co.  v.  Shaw,  121  La.  1002,  46  So.  994,  holding 
that  a  special  tax  for  railroad  aid  is  not  a  local  assessment  but  is  a  tax  within 
the  constitutional  exemption  for  railroads. 
Double  taxation. 

Cited  in  Judy  v.  Beckwith,  137  Iowa,  33,  15  L.R.A. (N.S.)  148,  114  N.  W.  565, 
15  Ann.  Cas.  890,  holding  that  a  taxation  of  shares  in  a  foreign  corporation  is 
not  invalid  because  they  are  also  taxed  in  another  state. 

Cited  in  footnote  to  Nathan  v.  Spokane  County,  65  L.R.A.  337,  which  holds 
property  liable  to  taxation  under  general  laws  of  state  not  exempt  because  re- 
turned for  taxation  for  same  years  in  another  state. 

Cited    in   note    (15    L.R.A. (N.S.)    143)    on   taxation   of    property    in    different 
states  as  double. 
Taxation  of  property   temporarily   within   state. 

Cited   in   Eoff   v.   Kennefick-Hammond   Co.   80   Ark.   143,   7   L.R.A. (N.S.)    708, 
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117  Am.  St.  Rep.  79,  96  S.  W.  986,  10  Ann.  Cas.  68,  holding  under  statute  that 
railroad  construction  tools  and  apparatus  brought  into  county  temporarily  is 
subject  to  taxation  in  such  county.  ..».  -, 

Cited   in  note    (7   L.R.A.  (N.S.)    704)    on   local   situs  within  state  of   tangible 
personal  property  of  nonresident  for  taxation. 
Assessability  of  property  brought   into   tax  district  after  tax   day. 

Cited  in  Hammond  Lumber  Co.  v.  Smart,  129  La.  946,  38  L.R.A.(N.S.)    859, 

57  So.  277,  holding  that  moveables  brought  from  another  state  or  country  into 
this  state  after  January  1st  of  current  year  are  assessable  in  parish  or  district 
of  their  location. 

Cited  in  note  (38  L.R.A.  (NJ3.)  859)  on  assessability  of  property  brought  into 
tax  district  after  tax  day. 

58  L,  R.  A.  353,  HEFFNER  v.  CASS  &  MORGAN  COUNTIES,  193  111.  439,  62 

N.  E.  201. 
Municipal  liability  to  maintain  drainage  ditches. 

Cited  in  notes    (65  L.R.A.  252)    on  municipal  rights  and  duties  with  respect 
to  surface-water;    (69  L.R.A.  805)    on  maintenance  of  drainage  ditches. 
—  Bridges  over  ditches. 

Distinguished  in  Union  Drainage  Dist.  No.  3  Comrs.  v.  Highway  Comrs.  220 
111.  179,  77  N.  E.  71;  Morgan  v.  Schusselle,  228  111.  113,  81  N.  E.  814,— where 
the  ditch  was  purely  artificial  and  no  prior  duty  to  maintain  bridge  existed  and 
the  municipalities  sought  to  be  bound  were  very  little  interested  in  the  ditch. 
Liability  of  drainage  district  for  damages. 

Cited  in  note  (26  L.R.A.  (N.S.)  973)  on  property  liable  for  assessment  for 
drains  or  sewers. 

Distinguished  in  State  ex  rel.  Hutter  v.  Papillion  Drainage  Dist.  89  Neb.  811, 
132  N.  W.  398,  holding  that  it  is  duty  of  drainage  district  under  statute  to 
make  and  keep  in  repair  good  and  sufficient  crossings  wherever  drainage  ditch 
crosses  streets  of  city  or  village. 

Limited  in  Bradbury  v.  Vandalia  Drainage  Dist.  236  111.  45,  19  L.R.A. (N.S.) 
996,  86  N.  E.  163,  15  Ann.  Cas.  904,  holding  drainage  district  liable  for  injury 
to   other  land   by  construction  of   levees  where  function   of   the  district   is   not 
purely  governmental  but  for  improvement  of  lands  for  agricultural  purposes. 
Taxation  of  property  of  public  corporation  for  special  benefits. 

Cited  in  Drainage  Dist.  No.  1  v.  Richardson  County.  86  Neb.  359,  125  N.  W. 
796,  on  the  assessment  of  property  of  public  corporations  for  special  benefits 
received;  Chicago  v.  Knobel,  232  111.  117,  83  N.  E.  459,  holding  a  statute  pro- 
viding for  maintenance  of  Chicago  municipal  court  by  county  and  city  is  not  in 
violation  of  prohibition  against  taxation  for  municipal  purposes  by  act  of 
legislature. 

Cited   in  note    (28   L.R.A. (N.S.)    1126)    on   assessments  for   improvements   by 
front-foot  rule. 
Right   to   condemn   county   property. 

Cited  in  Edwardsville  v.  Madison  County,  251  111.  267,  37  L.R.A.  (N.S.)    104, 
96  N.  E.  238,  holding  that  authority  conferred  upon  city  to  take  property  for 
streets    does    not    include    authority    to    condemn    land    owned    by    county    and 
used  for  poor  farm. 
Right   of  municipality   to   compensation    for   property   condemned. 

Cited   in   footnote   to   Nahant   v.   United   States,   69   L.R.A.   723,   which   holds 


503  L.   R.   A.   CASES   AS   AUTHORITIES.  [58  L.R.A.  372 

Federal   government  liable  to  municipality  for  value  of   sewer  and  water  pipes 
taken  under  power  of  eminent  domain. 
Drainage  as   public   purpose. 

Cited  in  footnote  to  Sisson  v.  Buena  Vista  County,  70  L.R.A.  440,  which  holds 
general  plan  for  reclamation  of  marsh  lands  of  state  for  agricultural  purposes 
by  drainage  a  public  purpose. 

Cited  in  note   (102  Am.  St.  Rep.  834)   on  effect  of  private  benefit  of  drain  on 
public  use  for  which  power  of  eminent  domain  can  be  exercised, 
it  in  hi    to   use  drains. 

Cited  in  note  (70  L.R.A.  238)  on  right  and  duty  to  connect  property  with 
drain  or  sewer. 

58  L.  R.  A.  372,  PEOPLE  EX  REL.  SCOTT  v.  PITT,  169  N.  Y.  521,  62  N.  E. 

662. 
Assessments  based  on  front  foot  rule. 

Cited  in  Ithaca  v.  Babcock,  72  App.  Div.  266,  76  N.  Y.  Supp.  49,  on  assess- 
ments for  local  improvements  as  properly  based  on  front  foot  rule;  Donovan 
v.  Oswego,  90  App.  Div.  401,  86  N.  Y.  Supp.  155,  holding  assessment  for  street 
paving  by  frontage  foot  rule  proper,  the  benefits  being  proportionately  thereto 
even  though  different  pieces  of  property  were  vastly  more  valuable  than  others; 
Re  White  Plains  Presbyterian  Church,  112  App.  Div.  133,  98  N.  Y.  Supp.  63,  hold- 
ing that  the  benefits  to  a  cemetery  from  street  paving  are  not  so  different  from 
benefits  to  other  property  as  to  make  assessment  on  front  foot  rule  erroneous; 
McGarvey  v.  Swan,  17  Wyo.  168,  96  Pac.  697,  upholding  constitutionality  of  local 
assessment  on  front  foot  rule,  though  it  does  not  provide  for  notice  or  hearing; 
People  ex  rel.  Keim  v.  Desmond,  186  N.  Y.  236,  78  N.  E.  857,  Reversing  111  App. 
Div.  759,  97  N.  Y.  Supp.  795,  holding  that  the  assessment  of  property  on  both 
sides  of  street  on  front  foot  basis  for  construction  of  a  sewer  is  subject  to 
review  because  of  the  inequality  of  benefits  resulting. 

Cited  in  footnotes  to  Sears  v.  Board  of  Street  Comrs.  62  L.R.A.  145,  which 
holds  that  cost  and  benefit  of  entire  improvement  should  be  considered  in  assess- 
ing property  on  two  streets  for  cost  of  building  a  union  passenger  station  and 
the  extension  of  such  streets;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.R.A.  408, 
which  holds  void,  assessment  for  sewer  on  abutting  property  only  eight  feet 
deep  at  same  front  foot  rate  as  full  sized  lots. 

Cited  in  note   (28  L.R.A.  (N.S.)    1130,  1136,  1158,  1159,  1162)   on  assessments 
for  improvements  by  front-foot  rule. 
l£ii;lit   to  notice  and  hearing?  on  assessments. 

Cited  in  People  ex  rel.  Littman  v.  Wells,  91  App.  Div.  175,  86  N.  Y.  Supp. 
309,  holding  that  the  increased  assessed  valuation  by  the  taxing  board  without 
giving  notice  and  opportunity  for  a  hearing  is  void. 
Review  of  legislative  apportionment  of  benefits. 

Cited  in  Northern  P.  R.  Co.  v.  Seattle,  46  Wash.  676,  12  L.R.A.  (N.S.)  122, 
123  Am.  St.  Rep.  955,  91  Pac.  244,  holding  court  cannot  review  legislative  de- 
termination of  assessment  of  railroad  property  as  property  benefited  by  a  street 
improvement;  New  York  C.  &  H.  R.  R.  Co.  v.  Rochester,  129  App.  Div.  811,  114 
N.  Y.  Supp.  779,  holding  that  the  courts  cannot  review  the  action  of  the  legisla- 
ture in  fixing  amount  to  be  paid  and  by  whom,  for  benefits  for  local  improve- 
ment. 

Cited  in  footnote  to  Smith  v.  Worcester,  59  L.R.A.  728.  which  hold  conclusive, 
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decision  of  legislature  that  landowners  within  assessment  district  are  benefited 
by  sewer. 

58  L.  R.  A.  385,  WOODHOUSE  v.  CRAXDALL,  197  111.  104,  64  X.  E.  292. 
Relation   of  banker  and  depositor. 

Cited  in  Rauch  v.  Ft.  Dearborn  Xat.  Bank,  223  111.  514,  11  L.R.A.(N.S.)   549, 
79  N.  E.  273,  on  the  relation  of  depositor  and  banker  as  that  of  creditor  and 
debtor. 
Special  deposits. 

Cited  in  State  v.  Ross,  55  Or.  477,  42  L.R.A.(N.S.)  614,  106  Pac.  1022,  to  the 
point  that  where  bank  mingles  special  deposit,  such  act  does  not  deprive  owner 
of  his  rights  as  such;  Shopert  v.  Indiana  Xat.  Bank,  41  Ind.  App.  477,  83  N. 
E.  515,  holding  that  a  deposit  with  instructions  to  pay  to  a  third  person  on  cer- 
tain conditions  is  a  special  deposit  becoming  a  trust  fund  in  hands  of  bank 
which  may  be  followed;  National  L.  Ins.  Co.  v.  Mather,  118  111.  App.  495,  hold- 
ing that  village  bonds  lent  to  a  bank  for  collection  and  remittance  are  held  in 
trust  and  when  converted  into  tax  warrants  they  became  impressed  with  a 
trust. 

Cited  in  notes   (1  L.R.A.(N.S.)   253)   on  claim  of  preference  of  special  or  trust 
deposit  out  of  funds  of  insolvent  bank;    (39  L.R.A.  (N.S.)   851)   as  to  when  bank 
deposit  is  special. 
Following:    trust    funds. 

Cited  in  Hewitt  v.  Hayes,  205  Mass.  362,  137  Am.  St.  Rep.  448,  91  N.  E.  332, 
holding  that  where  trustee  mingles  trust  moneys  with  his  own  in  bank  account 
it  will  be  presumed  that  withdrawals  by  check  were  made  upon  his  own  funds 
so  long  as  any  remains;  Scully  v.  Colean  Mfg.  Co.  160  111.  App.  289,  holding  that 
fact  that  receiver  mixed  fund  collected  with  other  moneys  did  not  prevent  en- 
forcement of  lien  against  him. 
Money  had  and  received. 

Cited  in  Burke  v.  Chicago,  127  111.  App.  173,  holding  that  money  paid  to  city 
under  an  illegal  executory  contract,  belongs  to  person  paying  where  he  wishes 
to  rescind  and  title  never  passes. 

58  L.  R.  A.  390,  SWIFT  v.  BROYLES,  115  Ga.  885,  42  S.  E.  277. 
Damages  for  tortloua  Invasion  of  property  rights. 

Cited  in  Ponder  v.  Quitman  Ginnery,  122  Ga.  31,  49  S.  E.  746,  holding  an 
action  for  damages  to  lie  for  expulsion  of  dust  and  sand  into  the  air  in  large 
volumes  causing  it  to  be  blown  into  dwelling  of  adjacent  owner  to  his  discomfort 
and  injury;  Postal  Teleg.-Cable  Co.  v.  Peyton,  124  Ga.  748,  3  L.R.A. (X.S.)  334, 
52  S.  E.  803,  holding  that  for  a  taking  of  a  small  amount  of  land  by  a  telephone 
company  substantial  damages  can  only  be  had  on  proof  from  which  a  fair  and 
reasonable  estimate  of  amount  of  damages  sustained  could  be  made. 

Cited  in  footnotes  to  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which 
holds  that  manufacturer  of  pig  iron  will  be  enjoined  from  changing  manner  of 
operating  furnaces  if  result  is  to  cast  ore  dust  on  neighboring  residential 
property  in  such  quantity  as  to  destroy  homes  or  other  property  there  situated; 
Wade  v.  Miller,  69  L.R.A.  820,  which  holds  characteristic  noises  and  odora 
from  chicken  house  and  yard  maintained  in  cleanly  manner  not  a  nuisance. 

Cited  in  note  (3  L.R.A. (X.S.)  333)  on  data  necessary  to  warrant  recovery 
for  consequential  damages  to  realty. 


505  L.   R.   A.   CASES   AS   AUTHORITIES.  [58  L.R.A.  394 

Measure  of  damages. 

Cited  in  Junction  City  Lumber  Co.  v.  Sharp,  92  Ark.  544,  123  S.  W.  370,  hold- 
ing that  merely  nominal  damages  can  be  rendered  for  injury  to  enjoyment  and 
use  of  dwelling,  whore  no  evidence  is  given  of  the  nature  of  the  property  injured 
its  value  or  rental  or  usable  value;  Batson  v.  Higginbotham,  7  Ga.  App.  838,  68 
S.  E.  455,  holding  that  for  a  tortious  invasion  of  property,  where  the  only  evi- 
dence of  "actual  damage  is  the  tearing  down  of  a  piece  of  fence,  the  recovery 
ynust  be  limited  to  compensation  for  same  or  nominal  damages;  Muncie  Pulp 
Co.  v.  Keesling,  166  Ind.  488,  76  X.  E.  1002,  9  Ann.  Cas.  530,  holding  that  the 
recovery  for  temporary  pollution  of  a  stream  should  be  limited  to  diminution 
of  rental  value  of  property  during  time  the  nuisance  is  maintained  to  the  com- 
mencement of  the  action;  Towaliga  Falls  Power  Co.  v.  Sims,  6  Ga.  App.  761, 
65  S.  E.  844,  holding  that  person  rendered  ill  by  a  nuisance  cannot  recover  for 
both  loss  of  time  and  amount  expended  for  hands  to  take  -his  place  nor  for 
both  loss  of  time  and  crop  lost  through  inability  to  attend  it;  Jones  v.  Royster 
Guano  Co.  6  Ga.  App.  512,  65  S.  E.  361,  holding  that  an  owner  of  property  who 
uses  it  for  dwelling  and  gardening  purposes  may  recover  the  value  of  the  use  to 
which  he  puts  it  for  a  nuisance  rendering  it  uninhabitable  and  unproductive. 

58  L.  R.  A.  392,  ARNHEITER  v.  STATE,  115  Ga.  572,  41  S.  E.  989. 
""Work  of  necessity." 

Cited  in  State  v.  James,  81  S.  C.  200,  18  L.R.A. (N.S.)  619,  128  Am.  St.  Rep. 
902,  62  S.  E.  214,  16  Ann.  Cas.  277,  holding  the  sale  and  delivery  of  ice  and 
fresh  meat  on  Sunday  not  "a  work  of  necessity." 

Cited  in  footnotes  to  State  v.  McBee,  60  L.R.A.  638,  which  holds  pumping  oil 
well  on  Sunday  work  of  necessity,  if  permanent,  material  loss  and  injury  would 
otherwise  result;  State  v.  Collect,  64  L.R.A.  204,  which  holds  repairing  of  belt 
in  factory  on  Sunday  so  as  to  prevent  two  hundred  hands  from  losing  work  on 
the  following  day,  work  of  necessity. 

Cited  in  note  (18  L.R.A. (N.S. )  618)  on  sale  and  delivery  of  food  stuffs  on 
Sunday  as  work  of  necessity. 

58  L.  R.  A.  394,  GROSS  v.  WHITLEY  COUNTY,  158  Ind.  531,  64  N.  E.  25. 
Acts    done   pursuant    to    decision    subsequently   reversed. 

Cited  in  Herron  v.  Whitely  Malleable  Casting  Co.  47  Ind.  App.  338,  92  N.  E. 
555,  holding  that  where  doubtful  statute  has  been  interpreted  by  supreme  court 
for  such  time  that  its  meaning  has  become  settled,  contracts  made  on  faith 
thereof  will  be  sustained;  State  v.  O'Neil,  147  Iowa,  527,  33  L.R.A.(N.S.)  796, 
126  N.  W.  454,  Ann.  Cas.  1912B,  691,  holding  that  one  cannot  be  punished  for 
selling  intoxicating  liquor  at  time  when  prohibitory  law  is  by  decision  of  high- 
est court  of  state  unconstitutional  although  said  court  subsequently  changes  its 
opinion;  Tucker  v.  State,  163  Ind.  416,  71  N.  E.  140,  on  the  right  of  county 
.officers  to  collect  fees  under  a  decision  holding  a  certain  statute  applicable  where 
the  holding  is  subsequently  reversed. 
Effect  of  allowances  by  board  of  commissioners. 

Cited  in  State  ex  rel.  Workman  v.  Goldthait,  172  Ind.  226,  87  N.  E.  133,  19 
Ann.  Cas.  737,  holding  that  it  is  duty  of  auditor  to  disregard  allowance  of  the 
board    made    in    the    absence    of    an    appropriation    against    the    mandate    of    a 
specific  statute. 
Res  Jndicata. 

Cited  in  Heritage  v.  State,  43  Ind.  App.  604,  88  N.  E.  114,  holding  that  former 
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settlements  with  board  of  commissioners  cannot  be  pleaded  as  a  former  adjudi- 
cation. 

Cited  in  note  (37  L.R.A.  (N.S.)  962)  on  conclusiveness  of  judgment  as  against 
one  who  voluntarily  conducted  defense. 

58  L.  R.  A.  397,  KLINE  v.  KLINE,  158  Ind.  602,  64  N.  E.  9. 
Recovery  for  mental   pain  unconnected  -with  bodily  injnry. 

Cited  in  Lonergan  v.  Small,  81  Kan.  53,  25  L.R.A. (N.S.)  976,  105  Pac.  27, 
holding  that  plaintiff  may  recover  for  mental  suffering  caused  by  an  assault  to 
search  for  stolen  goods  accompanied  with  insult  though  no  bodily  injury  was  in- 
flicted. 

Cited  in  footnotes  to  Watkins  v.  Kaolin  Mfg.  Co.  60  L.R.A.  617,  which  sus- 
tains right  of  action  for  physical  injury  or  disease  from  fright  or  nervous 
shock  from  negligent  acts;  Reed  v.  Maley,  62  L.R.A.  900,  which  holds  no  right 
of  action  given  by  merely  soliciting  a  woman  to  sexual  intercourse. 

Cited  in  note  (25  L.R.A. (N.S.)  976)  on  right  to  recover  for  mental  suffering 
caused  by  assault  where  no  bodily  injury  inflicted. 

58  L.  R.  A.  399,  MISSOURI  P.  R.   CO.  v.  COLUMBIA,  65   Kan.  390,   69   Pac. 

338. 
Proximate  and  remote  causes  of  injury. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Justice,  80  Kan.  19,  101  Pac.  469,  holding 
ice  and  slippery  condition  of  track  to  be  the  proximate  cause  of  injury  in  the 
removing  of  a  hand  car  from  the  track  and  the  necessity  for  the  removal  was 
the  remote  cause;  Stephenson  v.  Cordes,  71  Kan.  481,  69  L.R.A.  249,  114  Am. 
St.  Rep.  500,  80  Pac.  938,  holding  that  the  manner  of  the  hitching  of  a  team  was 
the  remote  cause  of  injury  caused  by  runaway  started  by  a  boy's  hitting  the 
team;  Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  135  Fed.  143; 
Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  228,  10  L.R.A. (N.S.)  661,  121  Am.  St. 
Rep.  416,  88  Pac.  885,  12  Ann.  Cas.  44],— holding  delay  of  carrier  merely  an 
incident  to  the  destruction  of  freight  by  a  flood;  Home  Oil  &  Gas  Co.  v.  Dabney, 
79  Kan.  824,  102  Pac.  488,  holding  that  a  fire  does  not  necessarily  follow  the 
shooting  of  a  gas  well  at  night  and  the  failure  to  cap  and  pipe  it,  hence  such 
acts  are  a  remote  cause  of  injury  by  a  fire  so  started;  Colwell  v.  Parker,  81  Kan. 
299,  105  Pac.  524,  holding  negligent  construction  of  steps  to  be  the  remote  cause 
of  injury  from  failure  of  theater  managers  to  prevent  patron  from  entering 
while  lights  were  turned  off;  Hill  v.  Atchison,  T.  &  S.  F.  R.  Co.  81  Kan. 
382,  47  L.R.A.(N.S.)  1145,  105  Pac.  447,  holding  employer  not  liable  to  servant 
for  injury  caused  by  defective  engine  hose  where  under  ordinary  conditions  ice 
would  not  be  formed  from  the  leakage  and  such  ice  was  formed  on  steps  from 
action  of  the  wind;  Saxton  v.  Missouri  P.  R.  Co.  98  Mo.  App.  501,  72  S.  W.  717, 
holding  the  starting  and  slow  moving  of  train  at  time  plaintiff  after  seating  his 
daughter  in  train  was  getting  off,  not  to  be  the  proximate  cause  of  his  injury 
where  train  moved  so  slow  that  an  ordinary  man  could  easily  get  off;  Mize  v. 
Rocky  Mountain  Bell  Teleph.  Co.  38  Mont,  532,  129  Am.  St.  Rep.  659,  100  Pac. 
971,  16  Ann.  Cas.  1189,  holding  that  negligence  in  allowing  telephone  wire  to 
become  charged  with  high  voltage  from  power  wire  is  the  proximate  cause  of 
death  to  a  person  coming  in  contact  with  a  fence  wire  connected  up  by  a  guy 
wire 

Distinguished  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Calhoun,  18  Okla.  85,  89  Pac. 
207,  11  Ann.  Cas.  681,  where  platform  was  left  entirely  dark  and  a  truck 
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was  negligently  left  there  in  a  position  to  injure  passengers  though  they  exer- 
cised reasonable  care. 
Question   for  court. 

Cited  in  Home  Oil  &  Gas  Co.  v.  Dalmey,  79  Kan.  827,  102  Pac.  488,  holding 
that   where   the   facts    were   undisputed    and   the   court   could   see   that   the   re- 
sulting injury  was  unprovable  and  remote  there  ia  no  question  for  the  jury  and 
the  general  verdict  of  the  jury  is  inconclusive. 
Burden  of  proof  as  to  negligence. 

Distinguished  in  Luengene  v.  Consumers'  Light,  Heat,  &  P.  Co.  86  Kan.  870,  122 
Pac.  1032,  holding  that  in  action  for  damages  for  personal  injuries  caused  by 
gas  explosion   in  building,  against  gas  company,   injured  person  who  has  exer- 
cised proper  care,  is  not  bound  to  show  by  what  means  gas  was  ignited. 
Assumption  of  risk  of  danger  from  objects  near  track. 

Cited  in  footnote  to  Murray  v.  Boston  &  M.  R.  Co.  61  L.R.A.  495,  which  holds 
risk  of  accident  from  jigger  stand  near  track  not  assumed  by  brakeman  ignorant 
of  same. 

58  L.  R.  A.  405,  PALMISANO  v.  NEW  ORLEANS  CITY  R.  CO.  108  La.  243,  92 
Am.  St.  Rep.  381,  32  So.  364. 

58  L.  R.  A.  407,  STATE  EX  REL.  I.  X.  L.  GROCERY  CO.  v.  LAND,  108  La. 

512,  92  Am.  St.  Rep.  392,  32  So.  433. 
"Laborers." 

Cited  in  Durkheimer  v.  Copperopolis  Copper  Co.  55  Or.  44,  104  Pac.  895,  hold- 
ing that  mechanic's  lien  law  does  not  give  right  of  lien  to  superintendents  or 
managers  unless  they  are  specially  mentioned;  Schroeder  v.  Collins,  113  La. 
778,  37  So.  722,  holding  a  switchman  to  be  a  "laborer"  within  statutory  exemp- 
tion of  wages  from  seizure  on  execution;  Kindale  Brick  Co.  v.  Smith,  54  Tex. 
Civ.  App.  305,  118  S.  W.  568,  holding  that  superintendent  of  brick  company  ia 
not  entitled  to  lien  for  wages,  though  he  sometimes  performed  duties  of  laborer. 

Cited  in  note  (102  Am.  St.  Rep.  86,  87,  92)  on  laborers  within  statutory 
exemption  of  wages,  salaries  and  earnings. 

58  L.  R.  A.  408,  SLAUGHTER'S  SUCCESSION,  108  La.  492,  32  So.  379. 
Renunciation   of  an   acquired   prescription. 

Cited  in  Weil  v.  Jacobs,  111  La.  373,  35  So.  599,  holding  that  a  written 
acknowledgment  of  a  prescribed  debt  does  not  carry  with  it  a  legal  liability  to 
pay  in  the  absence  of  a  written  promise  to  do  so;  Manders  v.  Irwin,  138  La. 
10.11,  43  So.  698,  holding  that  payments  on  an  account  after  time  sufficient  for 
a  prescription  will  not  revive  the  legal  liability  on  its  debt;  Schinotti  v. 
Whitney,  130  Fed.  782,  holding  renunciation  of  prescription  on  a  deposit  not 
to  take  place  by  partial  payment  after  running  out  of  statute  of  limitations. 

Cited  in  footnote  to  Kleis  v.  McGrath,  69  L.R.A.  260,  which  holds  barred  note 
not  revived  by  giving  smaller  note  for  interest  due  without  referring  to  earlier 
note. 
Proof  of  interruption  of  prescription. 

C'ited  in  Henry  Block  Co.  v.  Papania,  121  La.  688,  46  So.  694,  on  the  in- 
sufficiency of  parol  evidence  to  interrupt  prescription. 

58  L.  R.  A.  410,  BLACKMAN  v.  SIMPSON,  120  Mich.  377,  79  N.  E.  573. 
Effect   of   release   of   one   joint    tort    feasor. 

Cited  in  notes   (24  L.R.A.  (N.S.)   451)   on  covenant  not  to  sue  joint  tort  feasor 
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as  release  of  another;    (92  Am.  St.  Rep.  885)   on  release  of  one  joint  tort  feasor 
as  affecting  liability  of  others. 

58  L.  R.  A.  417,  WOOD  WORTH  v.  GORSLINE,  30  Colo.  186,  69  Pac.  705. 
Effect  of  judgment  against  one  joint  tort  feasor. 

Cited  in  note    (58  L.R.A.  414)    on  effect  of  judgment  against  one  joint  tort 
feasor  upon  liability   of  other. 
Effect  on  surety  of  judgment  against  principal. 

Cited  in  note  (40  L.R.A.  (N.S.)  732)  on  effect  upon  surety  of  judgment  against 
principal. 
Election  of  remedies. 

Cited  in  Williams  v.  Routt  County,  48  Colo.  544,  111  Pac.  71,  holding  that 
proceeding  by  commissioners  to  open  road  under  general  road  law,  is  no  bar  to 
subsequent  proceedings  under  statute  of  eminent  domain;  German  Nat.  Bank  v. 
Best,  32  Colo.  204,  75  Pac.  398,  holding  that  an  effort  to  make  receiver's  cer- 
tificates a  lien  ahead  of  prior  mortgages  is  not  inconsistent  with  a  suit  to  col- 
lect the  claim  from  the  mortgagee. 
Admisslbility  of  evidence  on  former  trial. 

Cited  in  note    (91  Am.  St.   Rep.   199)    on  admissibility  of  evidence  given   on 
former  trial  in  civil  case. 
Interest  on  unliquidated  damages. 

Cited  in  note   (28  L.R.A.  (N.S.)    37)    on  interest  on  unliquidated  damages. 

58  L.  R.  A.  432,  HUGHSON  v.  WINTHROP  S.  B.  CO.  181  Mass.  325,  64  N.  E. 
74. 

58  L.  R.  A.  433,  BURROWS  v.  WESTERN  U.  TELEG.  CO.   86  Minn.  499,  91 

Am.  St.  Rep.  380.  90  N.  W.  1111. 
Liability   on   negotiable   paper,   issued   or   delivered   to   \vrong   person. 

Cited  in  Heavy  v.  Commercial  Nat.  Bank,  27  Utah,  229,  101  Am.  St.  Rep.  966, 
75  Pac.  727,  holding  that  bank  mistakenly  informing  a  person  that  he  has  a 
deposit  and  sending  him  a  draft  at  his  request  is  liable  to  a  bona  fide  holder 
who  pays  it,  though  the  drawee  in  fact  had  no  money  in  the  bank. 

58  L.  R.  A.  436,  UNITED  STATES  CASUALTY  CO.  v.  KACER,  169  Mo.  301, 

92  Am.  St.  Rep.  641,  69  S.  W.  370. 
Vested  interest  in  policy  and  proceeds. 

Cited  in  Blum  v.  New  York  L.  Ins.  Co.  197  Mo.  522.  8  L.R.A.  (N.S.)  926,  95 
S.  W.  317,  7  Ann.  Cas.  1021,  holding  that  the  rights  of  a  beneficiary  under  a 
policy  not  reserving  the  right  of  divestiture  to  insured  cannot  be  taken  away  by  a 
subsequent  passage  of  a  statute  giving  right  of  divestiture;  Diehm  v.  Northwest- 
ern Mut.  L.  Ins.  Co.  129  Mo.  App.  262,  108  S.  W.  139,  holding  that  policy  in 
favor  of  "beneficiaries  or  their  executors,  administrators  or  assigns"  passes  in- 
terest in  proceeds  of  policy  to  estate  of  a  beneficiary  who  died  before  decease  of 
assured;  Re  Ulrici,  145  Mo.  App.  469,  122  S.  W.  761,  holding  the  interest  of  bene- 
ficiary under  paid  up  policy  of  another  to  be  vested  during  life  of  insured  and 
passes  as  an  asset  to  his  estate  though  he  dies  before  decease  of  insured;  Fish 
v.  Massachusetts  Mut.  L.  Ins.  Co.  186  Mass.  359,  71  N.  E.  786,  holding  that  wife 
and  child  take  vested  interest  subject  to  incident  of  survivorship  whether 
several  or  joint  under  policy  payable  to  wife  or  child  in  case  of  survival ;  West- 
erman  v.  Supreme  Lodge  K.  R.  196  Mo.  737,  5  L.R.A.  (N.S.)  1137,  94  S.  W.  470, 
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holding  an  act  exempting  benefit  associations  from  operation  of  general  insur- 
ance laws  not  unconstitutional  as  to  a  certificate  issued  under  the  general  laws, 
the  rights  of  beneficiary  not  being  vested. 

Distinguished   in   Socrates  Quicksilver  Mines  v.  Carr  Realty  Co.   64  C.  C.  A. 
533,  130  Fed.  289,  holding  that  husband  can  divest  his  wife  of  rights  under  a 
benefit   certificate   though   he   has  no   right   to   change   beneficiary,   by  forfeiture 
from  failure  to  pay  premiums. 
Burden  of  proving  survivorship  of  beneficiary. 

Cited  in  Dunn  v.  Amsterdam  Casualty  Co.  67  Misc.  133,  121  N.  Y.  Supp.  686, 
holding  that  burden  of  proving  divestiture  of  beneficiary  having  vested  right  to 
policy,  by  predeceasing  •  insured  is  on  the  alternative  beneficiary  seeking  to  re- 
cover proceeds. 

Cited  in  footnote  to  Middeke  v.  Balder,  59  L.R.A.  653,  which  holds  burden  of 
proving  survivorship  of  beneficiary  in  benefit  certificate  on  her  representatives 
where  insured  and  beneficiary  died  in  common  disaster. 

Distinguished  in  Middeke  v.  Blader,  198  111.  599,  59  L.R.A.  656,  92  Am.  St. 
Rep.  284,  64  N.  E.  1002;  Males  v.  Sovereign  Camp  W.  VV.  30  Tex.  Civ.  App.  187, 
70  S.  W.  108;  Supreme  Council,  R.  A.  v.  Kacer,  96  Mo.  App.  101,  69  S.  W.  671, 
— holding  that  persons  claiming  under  beneficiary  who  have  no  vested  interest  in 
proceeds  of  policy  must  prove  survival  of  beneficiary. 
—  Presumptions. 

Cited  in  Aley  v.  Missouri  P.  R.  Co.  211  Mo.  480,  111  S.  W.  102,  on  the  lack 
of  presumptions  as  to  survivorship  in  common  law  courts. 

Cited  in  note  (104  Am.  St.  Rep.  211)   on  presumption  of  survivorship. 

58  L.  R.  A.  442,  BOYCE  v.  MISSOURI  P.  R.  CO.  168  Mo.  583,  68  S.  W.  920. 

Followed  without  discussion  in  Delaney  v.  Missouri  P.  R.  Co.  168  Mo.  599,  68 
S.  W.  925. 
Necessity   of   knowledge   of   hostile    possession. 

Cited  in  Hendricks  v.  Musgrove,  183  Mo.  309,  81  S.  W.  1265,  holding  that  in 
order  to  acquire  title  by  one  tenant  against  a  cotenant  by  limitation  it  is  not 
necessary  that  the  former's  adverse  acts  be  brought  to  notice  of  latter. 

Distinguished  in  Missouri  Lumber  &  Min.  Co.  v.  Jewell,  200  Mo.  717,  98  S.  W. 
578,  where  holding  was  of  such  a  character  as  not  to  hint  of  hostility  and  claim- 
ant at  one  time  offered  to  purchase. 
Application  of  limitations  to  easements. 

Cited  in  Gaines  v.  E.  Whyte  Grocery,  Fruit,  &  Wine  Co.  107  Mo.  App.  514, 
81   S.  W.  648,  on  the  application  of  the  statute  of  limitations  as  applying  to 
actions  in  which  easements  are  involved. 
Property  rights  in  right  of  way. 

Cited  in  Missouri  P.  R.  Co.  v.  Bradbury,  106  Mo.  App.  457,  79  S.  W.  966,  hold- 
ing that  land  owner  has  right  to  sell  rails  left  on  right  of  way  after  abandon- 
ment of  such  right  of  way. 
KiiH«Miient  or  fee. 

C'ited  in  State  ex  rel.  Hines  v.  Cape  Girardeau,  207  Mo.  104,  105  S.  W.  761, 
holding  that  a  sale  of  land  under  condemnation  to  a  road  corporation  reciting 
passage  of  title  in  fee  merely  gives  such  corporation  an  easement  for  purposes 
of  incorporation;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cape  Girardeau  Bell  Teleph. 
Co.  134  Mo.  App.  412,  114  S.  W.  586,  on  the  estate  of  a  railroad  company  in 
land  acquired  for  right  of  way  by  condemnation  as  being  merely  an  easement 
subject  to  divestiture  for  non  viser  for  railroad  purpose. 
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Xatnre  of  railroad  right  of  way. 

Cited  in  note  (66  L.R.A.  37)  on  nature  of  railroad  right  of  way  as  realty 
or  personalty. 

58  L.  R.  A.  447,  GATES  v.  METROPOLITAN  STREET  R.  CO.  168  Mo.  535,  88 

S.  W.  906. 
Liability  for  frightening  horses. 

Cited  in  Carger  v.  Macon  R.  &  Light  Co.  126  Ga.  627,  55  S.  E.  914,  holding 
that  a  question  is  at  least  raised  for  the  jury  as  to  liability  of  car  company 
where  gripman  on  seeing  a  frightened  team  kept  approaching  and  ringing  bell, 
causing  horse  to  run  away;  Phelan  v.  Granite  Bituminous  Paving  Co.  115  Mo. 
App.  433,  91  S.  W.  440;  Phelan  v.  Granite  Bituminous  Paving  Co.  227  Mo.  710, 
127  S.  W.  318, — holding  defendant  company  liable  for  injury  caused  by  engineer's 
continued  tooting  of  whistle  after  he  had  noticed  that  he  was  frightening  horses, 
though  such  tooting  was  not  unusual ;  Gould  v.  Merrill  R.  &  Lighting  Co.  139 
Wis.  443,  121  N.  W.  161,  holding  same  where  street  car  kept  approaching  and 
ringing  gong  after  seeing  frightened  state  of  horses. 

Cited  in  notes  (69  L.R.A.  529,  531,  532)  on  care  due  to  person  driving  fright- 
ened horse;  (21  L.R.A.(N.S.)  286,  288)  in  frightening  of  horse  by  street  car; 
(22  L.R.A.  (N.S.)  1232)  on  vicious  character  of  horse  as  affecting  liability  for 
injuries  by  frightening  it. 

Concurrent    rights    of    individuals    anil    street    car    companies    in    use    of 
street. 

Cited  in  Klockenbrink  v.  St.  Louis  &  M.  River  R.  Co.  172  Mo.  689,  72  S.  W. 
900,  holding  that  a  person  driving  a  team  in  the  streets  has  equal  rights  with 
street  cars  and  may  expect  that  street  cars  will  not  be  recklessly  run  while  he 
in  the  exercise  of  his  right  is  crossing  their  track;  Scullin  v.  Wabash  R.  Co.  184 
Mo.  705,  83  S.  W.  760,  holding  that  the  right  of  a  railroad  to  use  streets  wherein 
it  has  laid  its  tracks  is  not  exclusive  and  due  regard  for  the  rights  of  pedes- 
trians must  be  shown;  McKenzie  v.  United  R.  Co.  216  Mo.  21,  115  S.  W.  13; 
Latson  v.  St.  Louis  Transit  Co.  192  Mo.  457,  91  S.  W.  109,— holding  that  a 
person  has  a  right  to  drive  on  car  tracks  in  street  and  company  is  liable  for 
negligent  injury  to  person  so  driving  where  a  car  approached  and  ran  into  such 
person  from  the  rear  where  the  gripman  had  a  clear  view  for  several  hundred 
feet;  Zander  v.  St.  Louis  Transit  Co.  206  Mo.  465,  103  S.  W.  1006,  holding  it 
the  duty  of  a  street  car  operator  not  to  run  into  persons  of  m^cessity  driving 
on  tracks  especially  on  a  dark  night  where  reasonable  care  would  prevent  it; 
Kinlen  v.  Metropolitan  Street  R.  Co.  216  Mo.  156,  115  S.  W.  523,  holding  car 
company  liable  for  injury  caused  by  the  running  of  a  car  into  a  vehicle  from 
behind  at  rate  of  fifteen  miles  per  hour,  such  vehicle  being  on  tracks  in  order 
to  pass  loaded  wagons  and  in  attempting  to  get  off  the  wheel  caught  in  track 
groove;  Riggs  v.  Metropolitan  Street  R.  Co.  216  Mo.  318,  115  S.  W.  969,  holding 
it  to  be  the  duty  of  street  car  company  to  look  out  for  pedestrians  on  its  tracks 
laid  in  the  public  streets;  Linder  v.  St.  Louis  Transit  Co.  103  Mo.  App.  581,  77 
S.  W.  997;  Degel  v.  St.  Louis  Transit  Co.  101  Mo.  App.  60,  74  S.  W.  156,— 
holding  that  motorman  must  use  proper  care  to  discover  persons  on  track  in  the 
streets  and  a  failure  to  avoid  injiiry  to  person  negligently  on  track  after  dis- 
covery of  his  situation  will  render  company  liable;  Kolb  v.  St.  Louis  Transit  Co. 
102  Mo.  App.  155,  76  S.  W.  1050,  holding  that  motorman  in  crowded  city  streets 
may  properly  be  required  to  keep  a  vigilant  watch  for  other  vehicles  and  on  first 
sign  of  danger  to  stop  or  check  his  car  in  shortest  practicable  space;  Schafstette 
v.  St.  Louis  &  M.  River  R.  Co.  175  Mo.  153,  74  S.  W.  926,  holding  it  not  negli- 
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gence  for  person  to  be  driving  in  same  direction  on  track  as  a  street  car  is 
coming  at  a  rate  of  ten  miles  per  hour  it  being  some  500  feet  away;  Capital 
Traction  Co.  v.  Apple,  34  App.  D.  C.  573,  holding  an  instruction  ignoring  the 
fact  that  street  car  company's  use  of  right  of  way  is  limited  by  speed  regulation 
to  be  improper. 
Contributory  neg-Hg-ence  which  will  bar  recovery. 

Cited  in  Newcomb  v.  New  York  C.  &  H.  R.  R.  Co.  169  Mo.  429,  69  S.  W.  348, 
on  the  necessity  of  direct  contribution  of  plaintiff's  negligence  to  defeat  an  action 
caused  by  negligence  of  another  concurring  therewith ;  Buren  v.  St.  Louis  Transit 
Co.  104  Mo.  App.  231,  78  S.  W.  680,  holding  that  negligence  cannot  be  imputed 
to  person  driving  on  tracks,  such  as  to  defeat  recovery  for  injury  from  car 
driving  in  the  dark  without  light  or  signal;  Wallack  v.  St.  Louis  Transit  Co. 
123  Mo.  App.  169,  100  S.  W.  406,  holding  that  plaintiff  need  not  prove  that 
defendant's  negligence  was  "sole"  cause  of  injury  but  need  only  show  that  it 
was  the  proximate  cause;  Turner  v.  Southwest  Missouri  R.  Co.  138  Mo.  App. 
149,  120  S.  W.  128,  on  contributory  negligence  from  driving  a  horse  known  to  be 
afraid  of  cars,  on  a  street  in  which  street  cars  run. 

58  L.  R.  A.  451,  MOORE  v.  MOORE,  169  Mo.  432,  69  S.  W.  278. 
KiK'ht   of  illegitimate  child   to   inherit   through  mother. 

Distinguished  in  Hockaday  v.  Lynn,  200  Mo.  473,  8  L.R.A.  (N.S.)  123,  118  Am. 
St.  Rep.  672,  98  S.  W.  585,  9  Ann.  Cas.  775,  where  the  child  was  not  a  bastard 
but  adopted;  Reynolds  v.  Hitchcock,  72  N.  H.  343,  56  Atl.  745,  where  wording 
of  statute  was  more  narrow,  not  giving  bastards  rights  in  like  manner  as  if  they 
had  been  lawfully  begotten. 
Statutory  rights  of  inheritance. 

Approved  in  Berry  v.  Powell,  47  Tex.  Civ.  App.  601,  105  S.  W.  345;  Berry  v. 
Powell,  101  Tex.  59,  104  S.  W.  1044,  16  Ann.  Cas.  986,— holding  under  statutes 
that  an  illegitimate  child  can  inherit  from  her  illegitimate  brother  of  the  same 
mother. 

Cited  in  Shick  v.  Howe,  137  Iowa,  252,  14  L.R.A.(N.S.)  982,  114  N.  W.  916, 
holding  under  statutes  that  an  adopted  child  is  entitled  to  inherit  through  foster 
parent  the  share  he  would  have  taken  had  he  survived  the  intestate. 

58  L.  R.  A.  455,  HALL  v.  CONCORD,  71  N.  H.  367,  52  Atl.  864. 
Municipal   liability   for  torts   of   officers. 

Cited  in  footnotes  to  Wilson  v.  Mitchell,  65.  L.R.A.  158,  which  holds  that 
municipality  cannot  ratify  act  of  waterworks  superintendent  in  wrongfully  con- 
necting well  with  city  water  mains  so  as  to  become  liable  for  water  taken  from 
the  well;  Bowden  v.  Kansas  City,  66  L.R.A.  181,  which  holds  that  city  is  per- 
forming ministerial  public  duty  in  maintaining  fire  station  so  as  to  be  liable  in 
damages  to  employee  for  personal  injuries  resulting  from  neglect  of  city  to 
furnish  reasonably  safe  place  to  work. 
rVes-Hs'eiice  of  high-way  officers. 

Cited  in  Gates  v.  Milan,  76  N.  H.  136,  35  L.R.A. (N.S.)  600,  80  Atl.  39,  holding 
that  town  which  accepts  state's  offer  of  aid  for  highway  improvement  and  under- 
takes work  does  not  become  liable  for  injuries  to  employees,  which  are  caused 
by  negligent  methods  of  doing  work;  Hoek  v.  Allendale  Twp.  161  Mich.  580,  126 
N.  W.  987,  on  liability  of  city  for  negligence  of  officers  having  charge  of  city 
streets;  Wheeler  v.  Gilsum,  73  N.  H.  429,  3  L.R.A. (N.S.)  136,  62  Atl.  597; 
O'Brien  v.  Derry,  73  N.  H.  199,  60  Atl.  843, — holding  that  the  town  selectmen 
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required  by  statute  to  superintend  highway  repairs  act  as  public  officers  and  are 
not  the  corporate  agents  of  the  town  for  whose  negligence  it  is  liable. 

Cited  in  footnotes  to  McFadden  v.  Jewell,  60  L.R.A.  402,  which  denies  city's 
liability  for  injury  to  child  by  negligence  of  one  employed  to  clear  alley  of 
weeds;  Dudley  v.  Flemingsburg,  60  L.R.A.  575,  which  denies  city's  liability  for 
injuries  by  failure  to  prevent  coasting  in  streets. 

Cited  in  note  (108  Am.  St.  Rep.  146)  as  to  what  municipal  corporations  are 
answerable  for  injuries  due  to  defects  in  streets  and  other  public  places. 

Distinguished  in  Clair  v.  Manchester,  72  X.  H.  232,  55  Atl.  935,  holding  that 
city  cannot  escape  liability  for  injury  from  a  known   culvert  defect  in   streets 
on  the  grounds  that  the  persons  in  charge  of  the  streets  are  state  officers  under 
statute. 
Doty  to  care  tor  city  streets. 

Cited  in  Hett  v.  Portsmouth,  73  N.  H.  336,  61  Atl.  596,  on  appropriations  by 
city  for  repairing  streets. 
Municipality  as  agent  of  stnte. 

Cited  in  Potter  v.  Calumet  Electric  Street  R.  Co.  158  Fed.  528,  holding  that 
mayor  and  city  council  in  granting  a  street  railway  license  act  in  governmental 
capacity  as  a  subordinate  instrumentality  of  the  state  hence  the  grant  should 
be  by  ordinance. 

58  L.  R.  A.  462,  McLAINE  v.  HEAD  &  D.  CO.  71  N.  H.  294,  93  Am.  St.  Rep.  522, 

52  Atl.  545. 
Servant's    assumption    of   rislc. 

Cited  in  Hamel  v.  Newmarket  Mfg.  Co.  73  N.  H.  388,   62  Atl.  592,  holding 
that  plaintiff  does  not  assume  the  risk  from  the  turning  of  a  shaft  in  its  boxes 
causing  it  to  fall,  though  he  knew  that  he  would  be  injured  if  it  fell,  but  had  no 
reason  to  expect  it  to  fall. 
—  From  instrumentalities  supplied. 

Cited  in  Murphy  v.  Grand  Trunk  R.  Co.  73  N.  H.  20,  58  Atl.  835,  holding 
that  servant  assumes  risk  of  all  dangers  arising  from  use  of  defective  instru- 
mentalities or  negligence  of  fellow  servants  of  which  he  either  knows  or  could 
have  known  by  the  use  of  due  care;  Hilton  v.  Fitchburg  R.  Co.  73  N.  H.  119,  68 
L.R.A.  431,  59  Atl.  625,  holding  that  the  use  by  foreman  of  a  righthanded  striker 
in  the  absence  of  proof  that  lefthanded  strikers  had  not  been  supplied  does  not 
devolve  liability  on  the  master,  his  duty  being  fulfilled  by  proper  supply  of  in- 
strumentalities; Roy  v.  Hodge,  .74  N.  H.  191,  66  Atl.  123,  on  liability  of  master 
for  injury  to  servant  resulting  from  condition  of  instrumentalities. 
Master's  duty  to  supply  safe  place. 

Cited  in  Wallace  v.  Boston  &  M.  R.  Co.  72  N.  H.  513,  57  Atl.  913,  holding 
that  the  negligence  of  a  train  despatcher  in  transmitting  meeting  orders  for 
trains  is  the  act  of  the  master  in  supplying  a  place  to  work. 

Distinguished   in   English  v.   Amidon,   72   N.   H.   304,   56   Atl.   548,   where  the 
injury  arose  from  a  failure  of  the  master  to  provide  lamps  to  light  employes 
on  their  way  down  stairs  out  of  factory  which  is  a  non-delegable  duty. 
Change  of  character  of  place  of  work:  caused  by  nature  of  tlie  -work. 

Cited  in  Leazotte  v.  Jackson  Mfg.  Co.  74  N.  H.  481,  69  Atl.  640,  on  liability 
of  master  for  unsafety  of  place  of  work  rendered  so  by  negligence  of  servants 
doing  the  work;  Connolly  v.  North  Jersey  Street  R.  Co.  76  N.  J.  L.  4,  69  Atl. 
487,  holding  master  not  liable  for  unsafety  of  place  supplied  for  work  where  it 
is  rendered  so  by  the  fellow  servants  to  whom  the  work  is  delegated. 
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Distinguished  in  Hill  v.  Boston  &  M.  R.  Co.  72  N".  II.  52!.  57  Atl.  924,  where 
the  place  would  be  safe  during  the  time  of  work  if  proper  precautions  are  taken; 
Hill  v.  Nelson  Coal  Co.  40  Mont.  9,  .104  Pac.  870, — where  the  danger  was  not  so 
much  from  the  character  of  the  work  as  from  the  place  in  which  plaintiff  was 
placed  to  work  relying  on  reception  of  sufficient  warning  of  danger  to  protect  him. 
XejjfliK'enee  of  fellow  servant. 

Followed  in  Calvin  v.  Pierce,  72  N.  H.  81,  54  Atl.  1014,  holding  that  the 
operation  of  a  crane  being  the  act  of  a  servant  the  master  is  not  liable  for 
injury  resulting  from  a  premature  order  to  hoist  a  stone  given  by  boss  of  the 
gang. 

Cited  in  Robichaud  v.  Mendell,  75  N.  H.  392,  74  Atl.  1049,  holding  that  master 
who  furnishes  sufficient  supply  of  suitable  material  for  temporary  staging,  is  not 
liable  to  servant  for  injuries  resulting  from  negligent  construction  of  staging  by 
fellow  servants;  Maine  £  N.  H.  Granite  Corp.  v.  Hachey,  97  C.  C.  A.  508,  173 
Fed.  787,  holding  that  special  instructions  to  boss  derrick  man  to  look  out  for 
certain  men  do  not  render  his  duties  in  operation  of  the  derrick  those  of  a  vice 
principal;  Tilley  v.  Roekingham  County  Light  &  P.  Co.  74  X.  II.  318,  67  Atl. 
946,  holding  light  company  having  supplied  proper  machinery  to  work  with  not 
under  duty  to  see  that  it  is  properly  operated  when  a  servant  goes  to  work  there- 
on the  operation  being  the  work  of  a  fellow  servant;  Hatch  v.  Pike  Mfg.  Co.  73 
N.  H.  522,  63  Atl.  306,  holding  that  negligence  of  servant  making  repairs  not 
in  any  way  connected  with  the  operation  of  the  plant  is  the  negligence  of  the 
master. 
Inability  of  master  for  failure  of  one  servant  to  warn  another. 

Approved  in  Burns  v.  Palmer,  107  App.  Div.  322,  95  N.  Y.  Supp.  161,  holding 
master  not  liable  for  failure  of  a  servant  about  to  dump  coal  into  a  bin  to  warn 
any  workman  who  should  happen  to  be  in  such  bin,  the  master  having  given 
instruction  to  make  such  warning. 

Cited  in  Consolidated  Stone  Co.  v.  Ellis,  46  Ind.  App.  86.  91  N.  E.  1095,  holding 
that  where  foreman  directed  servant  to  give  attention  to  constructing  bed  of 
spalls,  assuring  him  that  he  would  warn  him  of  any  danger,  master  is  liable, 
where  foreman  failed  to  warn  servant;  Lord  v.  Boston  &  M.  R.  Co.  74  N.  H.  45, 
65  Atl.  Ill,  holding  master  not  liable  for  injury  to  employee  from  a  "flying 
switch"  where  it  had  provided  by  rules  for  warnings  in  cases  of  that  kind;  Miller 
v.  American  Bridge  Co.  216  Pa.  563,  65  Atl.  1109,  holding  master  not  liable 
for  failure  of  foreman  to  warn  servant  to  allow  him  to  get  out  of  the  way  of 
heavy  timber,  the  master  having  provided  proper  appliances  and  place  to  work: 
Brice-Nash  v.  Barton  Salt  Co.  79  Kan.  115,  19  L.R.A.  (N.S.)  751,  131  Am.  St. 
Rep.  284.  98  Pac.  768,  approving  dissenting  opinion  and  holding  that  master  is 
liable  for  a  failure  of  his  servant  to  warn  another  servant  of  a  danger  which 
constitutes  an  essential  element  of  the  employment  and  inhered  in  the  general 
mode  in. which  master  carried  on  the  business;  Sirois  v.  Henry,  73  N.  H.  151, 
59  Atl.  936,  holding  master  liable  for  injury  caused  by  failure  to  warn  plainti'.T 
of  a  new  element  of  danger  introduced  into  the  character  of  his  employment ; 
Western  Electric  Co.  v.  Hanselmann,  70  L.R.A.  766,  69  C.  C.  A.  346,  136  Fed. 
566,  holding  master  liable  for  failure  of  elevator  man  to  properly  warn  man 
working  in  elevator  shaft. 

Cited  in  footnote  to  Western  Electric  Co.  v.  Hanselmann,  70  L.R.A.  765,  which 
holds  master  sending  employee  to  repair  switches  on  elevators  which  requires 
him  to  work  inside  wells  in  path  of  cars  while  in  operation  liable  for  injuries 
due  to  failure  to  use  necessary  means  to  give  him  timely  warning  of  approach 
of  cars  by  means  other  than  persons  in  charge  of  such  cars. 
L.R.A.  An.  Vol.  VI.— 33. 
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Cited  in  note  (26  L.R.A.  (X.S.)  646,  647)  on  delegability  of  master's  duty  to 
instruct  or  warn  servants. 

58  L.  R.  A.  471,  LYXDE  v.  LYXDE,  64  N.  J.  Eq.  736,  97  Am.  St.  Rep.  692,  52 

Atl.  694. 
Powers  of  courts  over  attorneys  as  officers  of  the  court. 

Cited  in  Crane  v.  Gurnee,  75  N.  J.  Eq.  106,  71  Atl.  338,  holding  that  attorneys 
and  solicitors  are  officers  of  court  which  may  deal  summarily  with  breach  of  duty 
and  privilege  on  their  part;  Board  of  Education  v.  Allin,  134  Ky.  765,  121  S. 
\V.  076,  on  jurisdiction  of  courts  to  compel  attorney  to  turn  over  money  or 
property  in  his  hands  to  client  to  whom  it  belongs. 
Contracts  agrainst  public  policy. 

Cited  in  Warren  v.  Pirn,  66  N.  J.  Eq.  397,  59  Atl.  773,  on  contracts  against 
public  policy. 

Distinguished  in  Bigelow  v.  Old  Dominion  Copper  Min.  &  Smelting  Co.  74  N. 
J.  Eq.  491,  71  Atl.  153.  holding  that  a  corporation  can  assign  its  right  to  recover 
moneys  claimed  to  be  due  from  promoters  as  undisclosed  profits. 
Contract   with,   attorney   to   share   recovery. 

Cited  in  notes  (2  L.R.A.  (X.S.)  262)  on  right  of  attorney  to  recover  upon 
quantum  meruit  for  services  under  illegal  or  champertous  contract;  (33  L.R.A. 
(N.S.)  1074,  1075)  on  validity  of  agreement  to  pay  attorney  percentage  of 
alimony. 

Distinguished  in  Costigan  v.  Stewart,  76  Kan.  354,   11  L.R.A.  (X.S.)    631.  91 
Pac.  83,  holding  attorney  who  is  to  be  paid  from  funds  recovered  in  bastardy 
proceedings  entitled  to  a  lien  on  the  amount  recovered. 
Relation   of  attorney  and  client. 

Cited  in  Waldron  v.  Angleman,  71  X.  J.  L.  172,  58  Atl.  568.  on  the  uncon- 
scionable reservation  by  attorney  of  a  large  percentage  of  fund  recovered  on 
trial  as  being  looked  upon  Avith  disfavor  by  courts;  Bigelow  v.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  74  X.  J.  Eq.  507,  71  Atl.  153.  holding  that  the  same 
equitable  doctrines  and  rules  apply  to  the  relation  of  promoter  and  corporation 
as  apply  to  attorney  and  client. 

Distinguished  in  Adams  v.  Schmitt,  68  N.  J.  Eq.  178,  60  Atl.  345,  where  tlie 
contract  for  remuneration  for  recovery  of  an  estate  was  entered  into  before  the 
confidential  relation  of  attorney  and  client  existed. 
Purpose   of   alimony. 

Cited  in  Freund  v.  Freund,  71  X.  J.  Eq.  529,  63  Atl.  756.  on  temporary  decree 
for  alimony  as  being  given  for  purpose  of  maintenance  and  enforceable  for  that 
purpose  only;  McGuinness  v.  McGuinness,  72  N.  J.  Eq.  386,  68  Atl.  768,  Re- 
versing 71  X.  J.  Eq.  7,  62  Atl.  937,  holding  under  statute  that  the  allowance  of 
alimony  in  divorce  a  mensa  et  thoro  and  a  vinculo  is  for  purpose  of  maintenance 
of  wife. 
Assigrnability  of  decree  for  alimony. 

Cited  in  note  (7  L.R.A.  (N.S.)   179)  on  assiguability  of  decree  for  alimony. 

58  L.  R.  A.  480,  SMITH  v.  COMPTON,  67  N.  J.  L.  548,  52  Atl.  386. 
Ill  health  as   defense  to  breach   of  promise  action. 

Cited   in  note    (7   L.R.A.(X.S.)    586)    on   ill  health   as   defense   to   breach   of 
promise  action. 
Failure  to  keep  agreement  for  marriage  at  specified  time  as  breach. 

Cited  in  note  (66  L.R.A.  801)  on  refusal  or  failure  to  keep  agreement  for 
marriage  at  specified  time  or  place  as  breach  of  marriage  contract. 
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58  L.  R.  A.  484,  KEMPSON  v.  KEMPSON,  63  N.  J.  Eq.  783,  02  Am.  St.  Rep.  682, 

52  Atl.  300,  625. 
Injunction   against    foreign    suit. 

Cited  in  O'Haire  v.  Burns,  45  Colo.  442,  25  L.R.A.  (N.S.)  275,  132  Am.  St. 
Rep.  191,  102  Pae.  755,  holding  that  injunction  will  lie  to  restrain  a  citizen  of 
this  state  from  suing  another  such  citizen  in  a  foreign  jurisdiction  on  an  alleged 
cause  of  action  already  adjudicated  though  defendant  could  plead  such  former 
adjudication  as  defense. 

Cited  in  note   (25  L.R.A.  (N.S.)    268)   on  injunction  again.st  action  or  proceed- 
ing in  foreign  jurisdiction, 
i 

58  L.  R.  A.  487,  COX  v.  HOWELL,  108  Tenn.  130,  65  S.  W.  868. 
Grant   of   water   power. 

Cited  in  note   (67  L.R.A.  369)   on  grant  of  water  power. 
Riffhts   In   running-   waters. 

Cited  in  II.  B.  Bowling  Coal   Co.  v.  Runner,   117  Tenn.   189,   9  L.R.A. (N.S.) 
925,  100  S.  W.  116,  10  Ann.  Cas.  581,  holding  that  the  artificial  causing  of  dirty 
water  to  flow  from  a  mine  into  a  stream  through  plaintiff's  land  is  a  violation 
of  his  riparian  right  to  have  the  water  flow  in  its  natural  amount  and  quality. 
limitation   of   unrestricted    easement   to   reasonable    use. 

Cited  in  note  (15  L.R.A.(N.S.)  293)  on  limitation  of  unrestricted  easement  to 
reasonable  use. 

58  L.  R,  A.  495,  BREWSTER  v.  J.  &  J.  ROGERS  CO.  169  N.  Y.  73,  62  N.  E.  164. 
Exelusiveness  of  statutory  remedy. 

Cited  in  Smith  v.  Boston  &  A.  R.  Co.  181  N.  Y.  141,  73  N.  E.  679,  holding 
that  where  there  is  no  remedy  at  common  law  for  a  violation  of  the  easement 
of  ingress  and  egress  the  statutory  remedy,  if  any  exists,  is  exclusive  and  must 
be  followed  in  seeking  relief;  Snively  v.  Washington  Twp.  32  Pa.  Co.  Ct.  531; 
Melenbacker  v.  Salamanca,  116  App.  Div.  695,  101  N.  Y.  Supp.  1073, — holding 
that  where  the  only  right  to  compensation  for  damage  done  by  lowering  highway 
is  given  by  statute  requiring  six  months  notice  of  claim,  the  remedy  is  exclusive 
and  can  only  be  obtained  by  compliance  with  statute, 
it  it;  In  to  take  private  property. 

Cited  in  Gray  v.  York  vState  Teleph.  Co.  41  Misc.  Ill,  83  N.  Y.  Supp.  920, 
holding  that  the  construction  of  a  telephone  line  without  consent  or  compensation 
to  abutters  cannot  be  justified  on  the  grounds  that  it  is  a  public  service;  Rockeffer 
v.  Lamora,  85  App.  Div.  262,  83  N.  Y.  Siipp.  289,  holding  that  the  statute  giving 
the  public  rights  in  water  which  the  state  has  stocked  with  fish  cannot  be  con- 
strued to  take  away  a  man's  private  fishery  without  compensation  merely  because 
it  planted  a  few  fish  therein. 

Cited  in  footnote  to  Healy  Lumber  Co.  v.  Morris,  63  L.R.A.  820,  which  denies 
right  to  condemn  land  for  transportation  to  market  of  logs  of  private  owner. 

Cited  in  notes    (67   L.R.A.  846)    on  right  to  improve  navigability  of  stream; 
(102  Am.  St.  Rep.  8.30)   on  uses  for  which  power  of  eminent  domain  cannot  be 
exercised. 
Necessity   for  compensation. 

Cited  in  State  Water  Supply  Commission  v.  Curtis,  125  App.  Div.  122,  109 
X.  Y.  Supp.  494,  holding  an  act  providing  for  appropriation  of  land  for  public 
purpose  only  after  payment  of  compensation  not  to  be  invalid  on  grounds  of 
inefficiency  of  means  provided  for  raising  money  to  pay  owners. 


58  L.R.A.  495]  L.   R.   A.   CASES  AS   AUTHORITIES.  516 

What   constitute*  a   taking. 

Cited  in  Litchfield  v.  Bond,  186  X.  Y.  75,  78  N.  E.  719,  holding  that  an  appro- 
priation of  money  to  be  used  to  cover  expense  of  state  survey  and  laying  out  oi 
a  boundary  line  does  not  and   is  not  intended  to  be   an  attempted  exercise  of 
eminent  domain  by  state. 
RiK'ht   to  artificially  increase  floatability  of  stream. 

C'ited  in  Kamm  v.  Norm  and,  50  Or.  14,  11  L.R.A.(X.S-)  292,  12G  Am.  St.  Rep. 
698,  91  Pac.  448,  holding  that  a  stream  cannot  be  made  publicly  navigable  for 
floatage  purposes  by  artificial  means  where  the  water  in  its  ordinary  stages  will 
not  carry  even  small  logs  for  any  distance. 

Cited  in  notes    (64  L.R.A.  983)    on  liability  for  injuries  caused  by  attempted 
exercise  of  rights  of  navigation  by  iloating  logs:    (35  L.R.A. (N.S.)   833)  on  right 
to  impound  water  for  floating  logs. 
Compensation  for  taking  riparian  rights. 

Cited  in  Re  Wilder,  5)0  App.  Div.  265,  85  X.  Y.  Supp.  741,  holding  an  act 
valid  where  it  provides  for  damages  to  repairing  rights,  though  it  makes  no 
reference  to  rights  to  the  mere  bed  of  the  stream,  no  such  rights  appearing  to 
exist,  from  the  evidence. 

Cited  in  note  (22  L.R.A.  (X.S.)   642)  on  right  of  riparian  owner  to  damages  for 
construction,  under  legislative  authority,  of  dams  or  booms  for  floating  or  storing 
logs. 
Capacity  to  float  log-it  as  test  of  iiaviR-ahility. 

Cited  in  note  (126  Am.  St.  Rep.  727)  on  capacity  to  float  logs  as  test  of 
navigability. 

58  L.  R.  A.  500,  ELY  v.  EDISOX  ELECTRIC  ILLUMINATING  CO.  172  X.  Y.  1, 
64  X.  E.  745. 

Later  appeal  in  111  App.  Div.  171,  97  X.  Y.  Supp.  592. 

Followed  without  discussion  in  Van   Siclen  v.  Xew  Yrork,  172  X.  Y.  506,  65 
X.  E.  257. 
Electric   plant   as    nnisance. 

Cited  in  Pritchard  v.  Edison  Electric  Illuminating  Co.  92  App.  Div.   183,  87 
X.  YT.  Supp.  225,  holding  it  to  be  a  nuisance  to  erect  and  maintain  an  electric 
lighting  plant  in  a  residence  district  causing  residents  great  annoyance. 
Smoke  and  soot   as   nuisance. 

Cited  in  McCarty  v.  Natural  Carbonic  Gas  Co.  189  X.  Y.  46,  13  L.R.A. (X.S.) 
468,  81  N.  E.  549,  12  Ann.  Cas.  840,  holding  that  the  unreasonable  and  unneces- 
sary use  of  soft  coal  in  a  district  suitable  for  country  residences  by  a  factory 
causing  emission  of  dense  black  smoke  which  discolors  houses  and  greatly  annoys 
residents  is  a  nuisance;  Rochester  v.  Macauley-Fien  Mill.  Co.  399  2s'.  Y.  212,  32 
L.R.A. (X.S.)  558,  92  X.  E.  641,  holding  smoke  ordinance  valid;  American  Ice 
Co.  v.  Catskill  Cement  Co.  43  Misc.  229.  88  X.  Y.  Supp.  455,  holding  that  where 
defendant  causes  its  dust  and  soot  to  be  deposited  on  plaintiff's  ice  it  is  main- 
taining an  abatable  nuisance  by  an  unreasonable  use  of  its  own  property;  Herr- 
lich  v.  Xew  York  C.  &  H.  R.  R.  Co.  70  Misc.  117,  126  N.  Y.  Supp.  311,  holding 
that  loss  suffered  by  one  owning  property  in  consequence  of  operation  of  railroad 
and  its  yards,  for  upwards  of  20  years,  and  thereby  prescriptive  right,  is  damnum 
absque  injuria;  556  &  558  Fifth  Ave.  Co.  v.  Lotus  Club,  129  App.  Div.  345,  113 
X.  Y.  Supp.  886  (dissenting  opinion),  distinguishing  the  rule  in  the  elevated 
railroad  cases  from  the  ordinary  cases  of  maintenance  of  nuisances. 
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Justification   of   nuisance. 

Cited  in  Porrin  v.  Crescent  City  Stockyard  &  Slaughter-house  Co.  119  La.  98, 
43  So.  938,  12  Ann.  Cas.  903,  on  defenses  to  the  maintenance  of  a  nuisance. 
Who  may  complain   of   nuisance. 

Cited  in  Gray  v.  York  State  Telen.li.  Co.  41  Misc.  113,  83  X.  Y.  Supp.  920, 
holding  that  abutters  can  enjoin  an  erection  of  telephone  poles  in  highway  with- 
out compensation  or  consent  of  such  abutters,  the  damage  therefrom  being  of  a 
continuing  nature. 

Cited  in  notes  (3  L.R.A.  (X.S.)  1000)  on  right  of  owner  to  recover  damages 
to  property  from  temporary  nuisance  while  in  possession  of  tenant;  (27  L.R.A. 
(X.S.)  239)  on  right  of  property  owner  to  damages  or  injunction  for  electric 
light  plant  in  vicinity. 

—  Rights   of   tenant. 

Followed  in  Miller  v.  Edison  Electric  Illuminating  Co.  184  N.  Y.  21,  3  L.R.A. 
(X.S.)  1064,  76  X.  E.  734,  6  Ann.  Cas.  146,  35  X.  Y.  Civ.  Proc.  Rep.  249,  holding 
that  property  owner  cannot  recover  for  depreciation  of  rental  value  during  tim-3 
it  is  under  lease,  such  right  belonging  to  lessee;  Heughes  v.  Galusha  Stove  Co. 
133  App.  Div.  820,  118  X.  Y.  Supp.  109,  holding  action  may  be  maintained  upon 
a  nuisance  consisting  in  the  obstruction  of  an  easement  although  one  of  plaintiffs 
is  a  mere  tenant. 

Cited  in  footnote  to  Storms  v.  Manhattan'  R.  Co.  66  L.R.A.  625,  which  holds 
lessee's  right  to  damages  for  injuries  to  building  by  interference  with  light,  air, 
and  access  by  construction  of  elevated  railway  in  abutting  street  net  cut  off  by 
renewal  of  lease  in  accordance  with  its  terms. 

Cited  in  notes  (3  L.R.A. (X.S.)  448)  on  right  of  lessee  to  enjoin  nuisance;  (34 
L.R.A. (X.S.)  560,  563)  on  right  of  one  in  possession  to  maintain  action  for 
nuisance  without  proving  title. 

—  Coming:  to  the  nuisance. 

Cited  in  Hoffman  v.  Edison  Electric  Illuminating  Co.  87  App.  Div.  372,  84 
X.  Y.  Supp.  437,  holding  that  tenant  can  recover  for  damages  from  nuisance 
though  he  took  his  lease  subsequent  to  the  creation  of  the  nuisance;  Beauchamp 
v.  Excelsior  Brick  Co.  143  App.  Div.  54,  127  X.  Y.  Supp.  686,  holding  that  if 
one  acquires  land  on  which  nuisance  exists,  he  becomes  liable  for  maintenance 
thereof  after  notice  of  its  existence  and  time  to  remove  it. 

58  L.  R.  A.  509,  PEOPLE  v.  MOST,  171  X.  Y.  423,  64  X.  E.  175. 
Anarchist** 

Cited  in  L'nited  States  ex  rel.  Turner  v.  Williams,  194  U.  S.  294,  48  L.  ed.  985, 
24  Sup.  Ct.  Rep.  719,  as  showing  that  person  with  whom  defendant  associated 
was  an  anarchist. 
Public  expression  of  opinion  as  breach  of  peace. 

Cited  in  People  v.  Wallace,  85  App.  Div.  173,  83  X.  Y.  Supp.  130,  17  X.  Y. 
Crim.  Rep.  436,  holding  that  the  dragging  of  boxes  into  streets  and  haranguing 
the  crowd  therefrom  in  defiance  of  the  police  and  the  sentiments  of  the  hearers 
amounts  to  a  breach  of  the  peace. 

—  Freedom  of  the  press. 

Cited  in  Coleman  v.  MacLennan,  78  Kan.  720,  20  L.R.A. (X.S.)    369,  130  Am. 
St.  Rep.  390,  98  Pac.  281,  on  the  punishment  for  incendiary  publications  as  not 
being  a  violation  of  the  constitutional  guaranty  of  freedom  of  press. 
Police  power  to  prevent  breach   of  peace. 

Cited  in  People  ex  rel.  McPike  v.  Van  DeCarr,  91  App.  Div.  26,  86  X.  Y.  Supp. 
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044,  holding  that  a  statute  preventing  defacing  or  mutilation  of  state  or  federal 
flag  by  words  or  act  is  a  valid  exercise  of  police  power  for  prevention  of  breach 
of  peace. 

58  L.  R.  A.  513,  STATE  BOARD  v.  PEOPLE,  191  111.  528,  61  X.  E.  339. 

Subsequent  actions  in  Federal  court  in  112  Fed.  607,  114  Fed.  557. 
Impeachment   of  assessment   us   too  low. 

Cited  in  Manchester  v.   Furnald,   71   X.   H.   158,  51  Atl.   657,   on   assessments 
at  so  low  a  rate  as  to  amount  to  no  assessment  at  all. 
Necessity  for  showing-  fraud. 

Cited  in  Barkley  v.  Dale,  213  111.  617,  73  N.  E.  325,  holding  that  a  low  assess 
ment  in  the  absence  of  fraud  cannot  be  impeached  nor  can  the  property  so  as- 
sessed be  returned  as  not  assessed  at  all  and  reassessed  as  such;  People  ex  rel. 
Rogers  v.  Odin  Coal  Co.  238  111.  281,  87  N.  E.  410,  holding  that  an  assessment 
is  not  impeachable  for  fraud  where  after  making  a  personal  examination  of  the 
property  in  question  the  board  of  review  might  honestly  believe  that  the  fair 
cash  value  of  the  property  was  the  amount  at  which  it  had  been  assessed;  Symns 
v.  Graves,  65  Kan.  637,  70  Pac.  591,  refusing  to  declare  an  assessment  fraudu- 
lent, based  on  a  very  low  proportion  of  actual  value  for  real  estate,  the  par- 
ticular piece  of  land  having  been  seen  by  a  member  of  the  board  of  equalization 
who  knew  of  its  depreciated  value;  State  ex  rel.  Bee  Bldg.  Co.  v.  Savage,  65 
Neb.  773,  91  N.  W.  716,  holding  that  a  valuation  of  corporation  property  based 
on  the  ordinary  manner  of  assessing  for  revenue  generally  including  value  of 
franchise  in  the  general  valuation  is  not  impeachable  in  the  absence  of  fraud. 
Proof  of  fraud  in  levying:  assessment. 

Cited  in  First  Xat.  Bank  \.  Holmes,  246  111.  368,  92  N.  E.  893,  holding  that 
valuation  of  property  for  tax  purposes  is  fraud,  where  it  is  so  unreasonable  as 
to  show  that  officer  must  have  known  it  was  wrong  and  that  he  could  not  have 
been  honest  in  fixing  it;  People  v.  Hibernian  Bkg.  Asso.  245  111.  528,  92  N.  E. 
305,  holding  that  a  showing  that  the  assessment  is  for  a  greater  valuation  than 
amount  of  personal  property  on  hand  is  not  sufficient  to  establish  fraudulent 
assessment. 

Distinguished  in  People  ex  rel.  Thompson  v.  Bourne,  242  111.  64,  89  N.  E.  690. 
where  the   circumstances   connected  with   the   assessment  did   not  tend  to   show 
fraud  in  valuation. 
Ascertainment  of  taxable  value  of  corporate  property. 

Cited  in  State  ex  rel.  Shriver  v.  Karr,  64  Xeb.  529,  90  N.  W.  298,  on  method 
of  ascertaining  value  of  the  capital  and  franchises  of  corporations  for  purposes 
of  taxation. 

Cited  in  footnote  to  People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  67  L.R.A. 
960,  which  holds  that  amount  of  capital  employed  by  corporation  and  not  its 
stock  is  to  be  considered  in  fixing  franchise  tax. 

Cited  in  note    (30  L.R.A.  (N.S.)    705)    on  constitutionality  of  statute  allowing 
deduction   of   only   assessed   value   of   realty   in   assessing   capital    stock   of   cor- 
poration. 
Mandamus  to  public  officers. 

Cited  in  Norris  v.  Cross,  25  Okla.  300,  105  Pac.  1000,  holding  that  secretary 
of  state  may  be  compelled  by  mandamus  to  file  referendum  petitions,  when  prop- 
erly presented  to  him  according  to  law:  Missouri  v.  Dockery,  191  U.  S.  170, 
48  L.  ed.  134,  63  L.R.A.  573,  24  Sup.  Ct.  Rep.  53,  on  the  issuance  of  mandamus 
to  compel  officers  to  do  their  duty  in  clear  cases  of  fraudulent  action:  State 


519  L.    R.   A.   CASES   AS   AUTHORITIES.  [58  L.R.A.  618 

ex  rel.  Wisconsin  Metropolis  Teleph.  Co.  v.  Milwaukee,  132  Wi3.  619,  113  N.  W. 
40,  holding  that  mandamus  will  not  issue  to  compel  common  council  to  present 
relator's  petition  to  board  of  public  works  to  ascertain  what  regulations  it 
would  have  to  comply  with,  where  city  council  is  under  no  duty  to  so  act. 

—  Occasion   for   isMuuiice  of  mandamus. 

Cited  in  People  ex  rel.  Stead  v.  Edgar  County.  223  111.  196,  79  N.  E.  123, 
holding  that  a  presentation  of  names  for  election  judges  to  county  board  with  a 
demand  for  their  "appointment"  which  is  met  by  an  offer  on  part  of  board 
to  meet  later  and  "select"  judges  as  a  sufficient  demand  and  refusal  to  support 
mandamus. 

—  To  state  board  of  equalization. 

Cited  in  Huidekoper  v.  Hadley,  40  L.R.A.  (N.S.)  511,  100  C.  C.  A.  395,  177 
Fed.  10,  holding  that  the  state  board  of  equali/ation  can  be  compelled  by 
mandamus  to  equalize  the  property  of  the  state  according  to  law  where  it 
attempts  to  do  so  in  groups  of  counties  in  violation  there. 

-  To  compel  action  l>y  tax  board. 

Cited  in  Coles  County  v.  People,  226  111.  581,  80  N.  E.  1066,  holding  that 
mandamus  will  issue  to  compel  a  tax  board  to  reconvene  for  purpose  of  in- 
cluding claims  against  county  reduced  to  judgment  as  an  item  for  which  tax 
was  levied. 

-  To  compel  assessment  of  taxes. 

Cited  in  Jackson  v.  Corporation  Commission,  130  N.  C.  418,  42  S.  E.  123 
(dissenting  opinion),  on  the  right  to  a  writ  of  mandanms  to  compel  taxing 
board  to  perform  its  statutory  duty;  People  ex  rel.  Chicago  v.  Upham,  221 
111.  562,  77  N.  E.  931,  holding  that  tax  board  can  be  required  by  mandamus 
to  assess  certain  tunnels  used  by  telegraph,  telephone  and  tunnel  companies 
though  they  do  not  know  who  is  the  owner  thereof;  School  Directors  v.  School 
Directors,  232  111.  326,  83  N.  E.  849,  holding  that  mandamus  is  proper  remedy 
to  compel  proper  public  officials  to  assess  property  omitted  from  taxation  in 
school  district  by  mistake. 


Cited  in  Dallas  County  v.  Home  F.  Ins.  Co.  97  Ark.  257,  133  S.  W.  1113, 
holding  that  taxation  of  both  capital  stock  and  property  of  corporation  and  of 
shares  held  by  its  stockholder  constitutes  double  taxation. 

Cited   in   note    (15   L.R.A.  (N.S.)    952)    on   taxation   of   shares   and   corporate 
assets   as   double   taxation. 
Taxability  of  K'ood  will  and  trademark:. 

Cited  in  footnote  to  Hart  v.  Smith,  58  L.R.A.  949,  which  holds  good  will  of 
business  subject  to  taxation  at  discretion  of  legislature. 

Cited   in    note    (21   L.R.A.  (N.S.)    30)    on   taxability   of   trademark. 
Xatnre   of   functions  of  assessing  officers. 

Cited  in  Tally  v.  Brown,  146  Iowa,  372,  140  Am.  St.  Rep.  282,  125  N.  W. 
248,  to  the  point  that  functions  of  assessing  officers  are  ministerial. 

58  L.  R.  A.  618,  HARMON  v.  STATE,  66  Ohio  St.  249,  64  N.  E.  117. 
Class  legislation. 

Cited  in  Columbus  v.  Jeffrey,  1  Ohio  N.  P.  N.  S.  271,  13  Ohio  S.  &  C.  P.  Dec. 
645,  holding  an  ordinance  regulating  the  use  of  vehicles  in  the  city  which 
imposes  a  higher  license  fee  upon  vehicles  owned  by  nonresidents  than  those 
owned  by  residents  is  invalid:  Shaw  v.  Marshalltown,  131  Iowa,  152,  10 
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L.R.A.(X.S.)    825,   104  X.   W.   1121,  9  Ann.   Cas.   1039    (dissenting  opinion),  OH 

legislation    in    violation    of    constitutional    guarantee    of    equal    protection    and 

benefit. 

Regulation  of  engineers  and  the  like. 

Followed  in  C.  C.  C.  &  St.  L.  R.  Co.  v.  State,  4  Ohio  C.  C.  X.  S.  127,  26 
Ohio  C.  C.  351,  holding  unconstitutional  an  act  regulating  the  employment  of 
conductors,  engineers  and  flagmen  which  made  right  to  employ  depend  on  time 
of  service  without  regard  to  skill  and  which  provided  no  standards  or  tests 
of  efficiency. 

Cited  in  Wolfe  v.  Columbus,  10  Ohio  X.  P.  X.  S.  202,  holding  void,  sewer 
tappers  ordinance  discriminating  in  favor  of  master  plumbers  in  business  in 
city  ninety  days  prior  thereto;  Toledo  v.  Winters,  10  Ohio  X.  P.  N.  S.  662,  hold- 
ing void,  ordinance  authorizing  electrical  inspector  to  refuse  certificates  to 
applicants  in  his  judgment  incompetent. 

Cited  in  note  (129  Am.  St.  Rep.  272)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  tax  on  plumbers. 

Distinguished  in  Theobald  v.   State,   10  Ohio   C.  C.  X.  S.  538,  30  Ohio  C.   C. 
338,   where  it  was  held  that  an  act  providing  for  the  examination   and  licens- 
ing  of   stationary   steam   engineers   was   constitutional   in   that   it   provided  that 
the  method  of  examination  was  to  be  uniform  throughout  the  state. 
Certainty  in  details  of  regulative  statutes. 

Cited  in  Rose  v.  Baxter,  7  Ohio  X.  P.  X.  S.  134,  18  Ohio  S.  &  C.  P.  Dec.  660, 
holding  an  act  providing  that  the  board  of  medical  examiners  might  take  away 
the  certificate  of  a  physician  for  ''gross  immorality"  was  not  bad  because  of 
the  indefiniteness  of  the  term  "gross  immorality." 

Distinguished  in   Board  of  Education  v.  Sawyer,  7  Ohio  X.  P.  X.  S.  412,   19 
Ohio  S.  &  C.  P.  Dec.  11,  holding  the  failure  of  an  act  to  designate  the  details 
of  fire  inspection  did  not  invalidate  the  act. 
Partial  invalidity  of  statute. 

Cited  in  Board  of  Education  v.  Sawyer,  7  Ohio  X.  P.  X.  S.  417,  19  Ohio 
S.  &  C.  P.  Dec.  j4,  on  the  inability  to  separate  unconstitutional  from  constitu- 
tional provisions  of  act  as  rendering  the  entire  act  bad. 

58  L.  R.  A.  620,  FARMERS'  BAXK  v.  DIEBOLD  SAFE  &  LOCK  CO.  66  Ohio 

St.  367,  90  Am.  St.  Rep.  586,  64  X.  E.  518. 
\oii-ii«-!i«>tinltill  t  >    of   stock  certificate. 

Distinguished  in  Xational  S.  D.  Sav.  &  Trust  Co.  v.  Hibbs,  32  App.  D.  C.  470, 
where   the   corporation    has   made   it   possible   to   transfer   the   stock   wrongfully 
without  suspicion. 
Recovery  of  wrongly  transferred  certificates  of  stock. 

Cited  in  Miller  v.  Doran,  151  111.  App.  532,  holding  the  owner  of  certificates 
of  stock  which  have  been  stolen  may  recover  the  same  from  the  hands  of 
innocent  pledgees;  Schumacher  v.  Greene  Cananea  Copper  Co.  117  Minn.  130, 
38  L.R.A.(N.S.)  183,  134  X.  W.  510,  holding  that  owner  of  certificate,  indorsed 
in  blank,  which  is  pledged  to  bank,  and  afterwards  stolen  by  cashier  and 
transferred  to  bona  fide  holder,  may  assert  title  as  against  such  transferee. 

Cited  in  footnote  to  The  Jennie  Clarkson  Home  v.  Missouri,  K.  &  T.  R.  Co. 
70  L.R.A.  787,  which  holds  corporation  canceling  registration  of  bonds  and 
making  them  payable  to  bearer  contrary  to  agreement  liable  to  owner  for 
their  value,  although  transfer  agent  was  deceived  by  forgeries  of  owner's  agent 
while  acting  outside  scope  of  authority. 
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lti--;lifs   of  pledgee  of  corporate  securities. 

Cited  in  Drcifus  v.  Union  Sav.  Bank  &  T.  Co.  13  Ohio  C.  C.  X.  S.  446,  hold- 
ing that  trust  company,  falsely  certifying  that  bond  is  secured  by  trust  deed, 
is  liable  to  pledgee  of  bond. 

58  L.  R.  A.  625,  STATE  EX  UEL.  COOK  v.  COOK,  66  Ohio  St.  566,  64  N.  E.  567. 
\<-<-<-ssii>    of  iillouu  f  ion  of  iihilii  \    to  pay  In  contempt  complaint. 

Cited  in  Galley  v.  Galley,  13  Ohio  C.  C.  N.  S.  522,  holding  complaint  for 
contempt  not  insufficient  because  lacking  allegation  of  ability  of  defendant  to 
pay  alimony. 

Cited  in  note    (30  L.R.A.  (X.S.)    1002)    on  inability  to  pay  alimony  as  defense 
to  contempt. 
Aature  of  decree  for  alimony. 

Cited  in  Fickel  v.  Granger,  83  Ohio  St.  106,  32  L.R.A. (X.S.)  270,  93  N.  E. 
527,  21  Ann.  Cas.  1347,  declaring  alimony  was  not  property  of  the  wife  which 
might  be  recovered  as  a  debt,  damages  or  penalty;  Gilbert  v.  Gilbert,  83  Ohio 
St.  271,  35  L.R.A.i'N.S.)  521,  94  N.  E.  421.  holding  a  decree  for  alimony  is 
not  a  judgment  in  the  full  legal  meaning  of  the  term;  Hoffman  v.  Hoffman, 
8  Ohio-C.  C.  N.  S.  551,  28  Ohio  C.  C.  658,  holding  a  decree  for  alimony  not  being 
a  debt,  its  payment  will  be  enforced  in  contempt  proceeding  although  husband 
remarried;  Reeves  v.  Grant,  9  Ohio  N.  P.  N.  S.  75,  holding  that  court  will 
order  payment  to  Avife  of  alimony  from  proceeds  of  land  conveyed  by  husband  to 
defeat  her  claim. 
Nature  of  divorce  proceeding's- 

Cited  in  Kerlick  v.  Kerlick,  10  Ohio  C.  C.  N.  S.  527.  30  Ohio  C.  C.  277,  on 
divorce  proceedings  as  being  in  the  nature  of   "special  proceedings"  under  the 
code. 
Excuse  for  contempt. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  State,  26  Okla.  766,  110  Pac.  759,  declar- 
ing a  contemnov  seeking  to  rely  on  affirmative  defenses  for  excuse  must  prove 
them. 
Contempt  proceedings  to  enforce  payment  of  alimony. 

Cited  in  notes  (137  Am.  St.  Rep.  877)  on  contempt  proceedings  to  enforce 
payment  of  alimony:  (17  L.R.A. (N.S.)  1141)  on  imprisonment  for  failure  to 
pay  alimony  as  imprisonment  for  debt. 

58  L.  R.  A.  628,  MANSFIELD  v.  BALLIETT,  65  Ohio  St.  451,  63  X.  E.  86. 
AVliat  constitutes  taking   property. 

Cited  in  Portage  County  v.  Gates,  83  Ohio  St.  24,  93  X.  E.  255,  holding  that 
any  material  interference  with  property  rights  constitutes  a  taking  within  the 
meaning  of  the  constitution. 

Cited  in  note   (lOfl  Am.  St.  Rep.  905)    on  what  constitutes  "damage"  to  prop- 
erty within  provision  that  property  shall  not  be  taken  or  damaged  for  public 
use   without   compensation. 
Pollution   of  stream. 

Cited  in  note  (61  L.R.A.  694)  on  liability  of  municipality  for  pollution  of 
stream. 

Distinguished  in  Hilderbrand  v.  Toledo,  6  Ohio  C.  C.  X.  S.  461,  27  Ohio  C.  C. 
437,  holding  that  right  to  pollute  waters  of  stream  does  not  belong  to  riparian 
owner. 
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Mnnicipal  sewage  as  damage  to  riparian   riulit*. 

Cited  in  Birmingham  v.  Land,  137  Ala.  546,  34  So.  613,  holding  that  the 
emptying  of  sewage  into  stream  is  none  the  less  a  nuisance  because  of  statu- 
tory right  to  do  so  where  compensation  has  not  been  paid  to  property  damaged 
thereby;  Little  v.  Lenoir,  151  2s.  C.  418,  66  S.  E.  337,  holding  that  a  city  is 
liable  for  violation  of  private  person's  riparian  rights  by  emptying  sewage  in 
stream  to  the  same  extent  as  an  individual. 

Distinguished  in  Cleveland  v.  Standard  Bag  &  Paper  Co.  72  Ohio  St.  345,  106 
Am.  St.  Rep.  613,  74  N.  E.  206,  3  Ann.  Gas.  21,  3  O.  L.  R.  5,  Reversing  2  Ohio 
C.  C.  N.  S.  112,  25  Ohio  C.  C.  384,  where  the  stream  polluted  was  within  the 
city  limits  and  appropriate  to  such  use  and  the  person  complaining  also  con- 
tributes to  the  pollution  to  the  extent  that  its  use  would  be  unfit  for  domestic 
purposes;  Canton  v.  Shock,  66  Ohio  St.  28,  58  L.R.A.  637,  90  Am.  St.  Rep.  557, 
63  N.  E.  600,  where  the  issue  was  on  the  relative  rights  of  upper  and  lower 
riparian  owners  as  to  the  use  of  the  waters  of  a  stream. 

58  L.  R.  A.  637,  CANTON  v.  SHOCK,  66  Ohio  St.  19,  90  Am.  St.  Rep.  557,  63 

N.  E.  600. 
Acquisition  of  riparian  rights  by  municipality. 

Cited  in  note  (37  L.R.A. (N.S.)  313,  314)  on  right  of  municipality  to  divert 
water  without  compensation  to  riparian  owner. 

Distinguished  and  disapproved  in  Lonsdale  Co.  v.  Woonsocket,  25  R.  I.  434, 
56  Atl.  448,  holding  that  a  city  cannot  by  a  purchase  of  property  on  bank  of 
stream  which  does  not  run  through  city  appropriate  water  for  general  munici- 
pal use  to  the  injury  of  lower  riparian  owners. 

Correlative  rights   of  npper  and  lower  proprietors  as   to   use   and    flow   of 
water. 

Cited  in  footnotes  to  Meng  v.  Coffey,  60  L.R.A.  910,  which  requires  use  by 
riparian  owners  for  water  for  irrigation  to  be  reasonable;  YVatkins  Land  Co.  v. 
Clements,  70  L.R.A.  964,  which  holds  each  riparian  owner  entitled  to  reason- 
able use  of  water  from  stream  for  irrigation  purposes  subject  to  right  of 
other  riparian  owners  to  have  natural  use  of  water  for  cooking  and  quenching 
thirst. 
Right  of  riparian  proprietor  to  nse  water  on  non-riparian  land. 

Cited  in  note  (22  L.R.A.(N.S-)  386)  on  right  to  make  use,  on  nonriparian, 
of  water  rights  incident  to  riparian  lands. 

58  L.  R.  A.  641,  CARR  v.  HULL,  65  Ohio  St.  394,  87  Am.  St.  Rep.  623,  62  N.  E. 

439. 
Conclnsiveness  of  probate  proceedings. 

Cited  in  Smith  v.  Western  U.  Teleg.  Co.  7  Ohio  N.  P.  N.  S.  615,  19  Ohio  S.  &  C. 
P.  Dec.  543,  holding  that  where  competency  of  executor  to  act  has  been  passed 
upon  by  probate  court,  it  cannot  be  attacked  collaterally. 

Distinguished  in  Re  Ferguson,   3  Ohio  N.  P.  N.   S.   552,   16  Ohio  S.  &   C.   P. 
Dec.  488,  on  jurisdictional  facts  in  appointment  of  administrator. 
Sale  of  land  of  an  intestate  to  pay  debts. 

Cited  in  Blackman  v.  Mulhall,  19  S.  D.  553,  104  N.  W.  250,  on  the  sale  of 
land  left  by  intestate,  to  pay  debts. 
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58  L.  R.  A.  644,  BLAIR  v.  XEWBEGIN,  65  Ohio  St.  425,   62  N.  E.   1040. 
Parties  io  action   to   enforce   stockholder's   liability. 

Cited   in   Lcman   v.  MacLennan,   7   Ohio   C.   C.  N.   S.  208,   28   Ohio  C.  C.   141, 
holding  that  action  to  enforce  stockholder's  liability  may  be  maintained  with- 
out joining  all  stockholders  as  defendants. 
Enforcement  of  stockholders*   liability  outside  state. 

Cited  in  footnote  to  Miller  v.  Smith,  66  L.R.A.  473,  which  holds  that  courts 
of  state  of  stockholder's  residence  will  not  take  jurisdiction  of  suit  by  corporate 
creditor  on  behalf  of  all  to  enforce  his  statutory  liability  to  contribute  toward 
payment  of  corporate  debts  in  advance  of  judicial  determination  of  his  propor- 
tionate liability  where  laws  of  state  of  incorporation  contemplate  pro  rata  contri- 
bution to  be  enforced  in  equitable  proceedings  against  all  stockholders. 

Cited   in   note    (33   L.R.A.(N.S.)    001,   904)    on   right  to  enforce  stockholders' 
liability  outside  of  state  of  incorporation. 
Multiplicity  of  suits. 

Cited  in  Standard  Bag  &  Paper  Co.  v.  Cleveland,  2  Ohio  C.  C.  N.  S.  113,  25 
Ohio  C.  C.  385,  on  prevention  of  multiplicity  of  suits  in  equity  as  being  specially 
favored. 

58  L.  R.  A.  651,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  WELLS,  65  Ohio  St. 

313,  62  N.  E.  332. 
Disregard  of  fractions  of  a   statutory  unit. 

Cited  in  Jonesboro,  L.  C.  &  E.  R.  Co.  v.  Brookfield,  87  Ark.  412,  112  S.  W. 
977,  holding  that  the  allowance  of  a  charge  of  five  cents  per  mile  by  a  passenger 
railroad  authorizes  a  charge  of  five  cents  for  a  fraction  of  a  mile. 
Vested  rigrht  to  penalties  imposed  by  repealed  statute. 

Cited  in  Atwood  v.  Buckingham,  78  Conn.  427,  62  Atl.  616,  upholding  statute 
repealing   act   allowing   penalties   for   failure   of   administrator   to   do   his   duty 
and  holding  it  not  unconstitutional  as  applying  to  suits  pending  at  time  of  its 
passage. 
Strict  construction  of  parol  statute. 

Cited  in  Re  Kuhn,  125  Iowa,  451,  101  N.  W.  151,  2  Ann.  Cas.  657,  holding 
that  a  statute  which  imposes  forfeiture  of  a  property  right  which  becomes 
vested,  though  not  strictly  a  criminal  statute,  must  be  strictly  construed. 

58  L.  R.  A.  654,  HUBBARD  v.  STATE,  65  Ohio  St.  574,  64  N.  E.  109. 
Salary  as   property. 

Cited   in   State  v.  Miller,   132  Iowa,   591,   109  N.  W.   1087,   holding  that  the 
salary  of  a  county  attorney  is  properly  within  meaning  of  constitution  forbid- 
ding a  taking  without  a  hearing. 
Enactments  designed  to  apply  to  but  one  city. 

Distinguished  in  State  ex  rel.  Risch  v.  Policemen's  Pension  Fund,  121  Wis. 
56,  98  N.  W.  954,  where  the  classification  of  cities  was  for  the  purposes  of  gen- 
eral legislation  primarily  according  to  population,  each  class  being  distinct 
from  all  others  so  as  to  reasonably  suggest  a  necessity  for  different  legislative 
treatment. 
Validity  of  statutes  creating  funds  for  incapacitated  employees. 

Cited  in  footnote  to  State  ex  rel.  Jennison  v.  Rogers,  58  L.R.A.  663,  which 
denies  validity  of  rule  for  deduction  of  one  per  cent  from  salaries  of  all  teach- 
ers for  purpose  of  providing  annuities  for  incapacitated  teachers. 
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Distinguished  in  State  ex  rel.  Yaple  v.  Creamer,  85  Ohio  St.  398,  3S  L.R.A. 
(N.S.)  699,  97  N.  E.  602,  holding  that  statute  creating  state  insurance  fund 
for  benefit  of  injured  and  dependents  of  killed  employees  is  valid  exercise  of 
police  power. 

f>3  L.  R.  A.  663,  STATE  EX  REL.  JEXXISOX  v.  ROGERS,  87  Minn.  130,  91  N. 

W.  430. 
Appeal   in   nmnilamus   proceedings. 

Cited  in  State  ex  rel.  Jackson   County  v.  McKellar,  92  Minn.  244,  &9   X.   W. 
807,  on  mode  of  taking  appeal  in  mandamus  cases. 
Validity  of  pension  statute. 

Cited  in  footnote  to  Hubbard  v.  State  ex  rel.  Ward,  58  L.R.A.  654,  which 
denies  validity  of  act  providing  for  pensioning  public  school  teachers. 

58  L.  R.  A.  666,  WEIST  v.  PHILADELPHIA,  200  Pa.  148,  49  Atl.  891. 
Possibility    of    an    accumulation    of    an    estate    as    an    element    of    damage 
for   death   by    wrongful   act. 

Cited  in  Eichorn  v.  New  Orleans  &  C.  R.  Light  &  Power  Co.  114  La.  725,  38 
So.  526,  3  Ann.  Cas.  98,  holding  that  the  amount  of  property  which  the  father 
might  have  earned  had  he  lived  to  die  of  a  natural  death  which  would  be  in- 
heritable by  the  children  can  not  be  considered  as  an  item  in  allowance  of 
damage  to  minor  children  for  his  death. 
Joinder  of  several  torts. 

Cited  in  William  Tackaberry  Co.  v.  Sioux  City  Service  Co.  154  Iowa,  538, 
40  L.R.A. (X.S.)  113,  132  X.  W.  945,  holding  that  several  riparian  owners  are 
not  liable  jointly  for  injury  to  upper  riparian  property  by  water  backed  upon 
it  because  of  structures  which,  acting  independently,  they  erect  across  stream, 
to  injury  of  upper  owner;  Morton  v.  Union  Traction  Co.  20  Pa.  Super.  Ct.  333, 
holding  that  an  injury  from  act  of  traction  company  in  weakening  a  plat- 
form made  by  its  contractor,  is  not  the  result  of  a  joint  wrong;  Cole  v.  Lippitt, 
25  R.  1.  105,  54  Atl.  936,  holding  nonsuit  properly  granted  in  a  suit  against 
three  defendants,  where  neither  the  tort  nor  the  negligence  and  liability  of  each 
defendant  is  the  same;  Jayne  v.  Loder,  7  L.R.A. (X.S.)  991,  78  C.  C.  A.  653, 
149  Fed.  31,  9  Ann.  Cas.  294,  holding  that  members  of  two  different  unlawful 
combinations  cannot  be  joined  together  in  same  action  for  damages  and  evidence 
of  one  agreement  cannot  be  admitted  against  parties  to  the  other:  Bowman  v. 
Humphrey,  132  Iowa,  240,  6  L.R.A. (N.S.)  1113,  109  X.  W.  714,  11  Ann.  Cas. 
131,  holding  that  the  act  of  defendant  in  polluting  a  stream  has  no  such  con- 
nection with  the  pollution  of  the  stream  lower  down  by  the  plaintiff  himself 
as  will  defeat  recovery. 

Cited  in  footnote  to  Howe  v.  Northern  Pac.  R.  Co.  60  L.R.A.  949,  which  sus- 
tains right  to  joint  master  and  fellow  servant  as  defendants  in  action  for 
injuries. 

Cited   in   note    (37   L.R.A.  (X.S.)    572)    on   joinder   of   municipality   and    per- 
son responsible  for  dangerous  condition  in  action  for  injuries  on  street  or  high- 
way. 
Kffeet  of  proof  of  several  liability  under  allegation  of  joint  tort. 

Followed  in  Shaughnessy  v.  Pittsburgh,  20  Pa.  Super.  Ct.  01.5:  Hart  v.  Al- 
legheny County  Light  Co.  201  Pa.  235,  50  Atl.  1010,— holding  that  where  the 
evidence  in  an  action  against  joint  tort  feasors  fails  to  show  concert  of  ac- 
tion or  any  joint  trespass,  recovery  should  not  be  allowed  against  one  of  them; 
Harris  v.  Richardson,  10  Pa.  Dist.  R.  461,  holding  that  proof  of  a  separate  tort 
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on  a  declaration  based  on  joint  tort  of  two  will  not  warrant  judgment  for  the 
tort  proved. 

Cited  in  Dempney  v.  Devers,  43  Pa.  Super.  Ct,  197;  Albertson  Trust  &  S.  D. 
Co.  v.  Freedley,  18  Montg.  Co.  L.  Rep.  185;  Savings  Deposit  Bank  v.  Rcynier, 
41  Pa.  Super.  Ct.  8, — holding  that  where  joint  tort  is  charged  against  several 
•persons  there  cannot  be  verdict  against  single  person;  Capital  Traction  Co.  v. 
Vawter,  37  App.  D.  C.  34,  Ann.  Cas.  10] 2D,  105!),  holding  that  where  complaint 
for  personal  injury  does  not  charge  alone  concurrent  negligence,  it  is  not  sub- 
ject to  rule  that  where  complaint  charges  concurrent  negligence  of  two  defend- 
ants and  jury  finds  that  it  was  caused  by  negligence  of  one,  there  is  fatal 
variance;  Mellersh  v.  Eden,  13  Pa.  Dist.  R.  14,  29  Pa.  Co.  Ct.  267,  holding  no 
liability  to  attach  to  one  defendant  against  whom  a  separate  tort  has  been 
proven  under  a  declaration  of  joint  tort;  Godman  v.  Coal  Twp.  206  Pa.  624, 
56  Atl.  65,  holding  that  no  recovery  can  be  had  under  an  allegation  of  joint 
wrong  committed  by  township  and  railway  company  in  obstructing  streets,  on 
proof  of  the  separate  and  unconcertcd  wrong  of  each ;  Minnich  v.  Lancaster  & 
L.  Electric  R.  Co.  203  Pa.  035,  53  Atl.  501,  19  Lane.  L.  Rev.  404,  holding  that 
where  one  of  three  defendants  sued  jointly  one  alone  had  done  no  wrong  and  the 
other  two  had  each  done  a  separate  wrong  and  were  also  jointly  wrong,  the 
innocent  party  can  be  dismissed  and  judgment  be  rendered  for  the  joint  wrong. 

Distinguished  in  John  v.  Philadelphia,  19  Pa.  Super.  Ct.  282,  where  state- 
ment of  claim  not  only  averred  a  common  neglect  of  a  common  duty  but  also  a 
several  neglect  of  duty  as  to  one  defendant  and  the  other  had  been  let  out  by 
non-suit  before  former  had  been  called  upon  to  put  in  defense:  Crane  v.  Lynch, 
27  Pa.  Super.  Ct.  569:  holding  that  on  discovery' of  minority  of  one  of  two 
joint  defendants  after  a  verdict  a  nolle  prosequi  as  to  him  may  be  entered  and 
judgment  allowed  to  stand  as  to  the  other  where  proof  shows  them  both  to  be 
jointly  wrong;  James  v.  Evans,  80  C.  C.  A.  240,  149  Fed.  140,  where  the  element 
of  conspiracy  is  present. 

Disapproved  in  Krebs  Hop  Co.  v.  Taylor,  52  Or.  639,  98  Pac.  494,  holding  that 
in  an  action  of  claim  and  delivery  against  two  defendants  jointly,  on  discovery 
that  one  is  acting  merely  as  bailee  of  the  other  the  plaintiff  is  entitled  to  elect 
to  proceed   against  the  one  and  discontinue  against  bailee. 
—  Amendment  of  complaint. 

Cited  in  Sturzebecker  v.  Inland  Traction  Co.  211  Pa.  158,  60  Atl.  583,  holding 
that  recovery  cannot  be  had  against  two  railroad  companies  where  one  wrong- 
fully constructed  the  road  and  the  other  wrongfully  operated  it,  though  plaintiff 
may  amend  and  proceed  against  the  party  liable  under  the  evidence;  Oliver  v. 
Wheeler,  26  Pa.  Super.  Ct.  9,  holding  that  complaint  for  trespass  against  con- 
stable and  landlord  may  be  amended  by  striking  out  name  of  landlord  as  a 
party  and  the  constable  alone  be  proceeded  against  where  evidence  shows  intent 
to  hold  constable  only. 

Distinguished  in  Rowland  v.  Philadelphia.  202  Pa.  50,  51  Atl.  589,  holding 
that  a  complaint  in  an  action  against  several  joint  tort  feasors,  which  did  not 
show  joint  action  on  the  part  of  the  defendants,  could  be  cured  by  proper 
amendment. 

58  L.  R.  A.  669,  KIRKMAN  v.  P.IHD,  22  Utah,   100,  83   Am.   St.  Rep.  774,  61 

Pac.  338. 
f  .i  in  i  IM  i  ion  of  remedy  an  im  pairing   obliK'iitioii  of  contract. 

Cited  in  Folsom  v.  Asper,  25  Utah,  300,  71  Pac.  315,  holding  that  the  raising 
of  homestead  exemption  of  debtor  merely  pertains  to  remedy  and  is  not  an  im- 
pairment of  the  obligations  of  contract. 
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Cited  in  footnote  to  Miners'  &  Merchants'  Bank  v.  Snyder,  68  L.R.A.  313, 
which  holds  corporate  creditor's  contract  rights  not  impaired  by  statute  re- 
quiring all  creditors  to  unite  in  one  suit  against  all  stockholders  for  equitable 
distribution  of  liability  fund  among  creditors. 

58  L.  R.  A.  673,  HOLMAN  v.  HODGES,  112  Iowa,  714,  84  Am.  St.  Rep.  367, 

84  N.  W.  950. 
Rig-fat    to    alluvial    deposits. 

Cited  in  Nix  v.  Pfeifer,  73  Ark.  203,  83  S.  W.  951,  holding  that  an  accretion 
starting  from  the  shore  line  and  gradually  moving  out  through  the  old  river 
course  changing  the  course  of  the  river  is  part  of  the  land  on  the  shore  and 
belongs  to  the  riparian  owner. 
On   bed   of  river. 

Cited  in  East  Omaha  Land  Co.  v.  Hanson,  117  Iowa,  99,  90  N.  W.  705,  hold- 
ing that  land  formed  by  gradual  accretion  to  a  sand  bar  and  in  time  closing 
up  by  artificial  aid  with  the  river  bank  on  one  side  above  water  does  not  belong 
to  owner  of  the  bank  as  an  accretion  thereto;  Fowler  v.  Wood,  73  Kan.  544, 
6  L.R.A. (N.S.)  167,  85  Pac.  763,  117  Am.  St.  Rep.  534,  on  the  rights  to  gradual 
accretions  to  the  bed  of  a  stream. 
Title  to  bed  of  stream. 

Cited  in  State  v.  Muncie  Pulp  Co.  119  Tenn.  99,  104  S.  W.  437,  holding  that 
title  to  bed  of  navigable  streams  within  low  water  mark  remains  in  the  state 
on  grant  of  the  shore  land;  Smith  v.  Thomas,  120  Iowa,  16,  94  X.  W.  259,  on 
the  rule  that  land  formed  by  accretion  to  the  bed  of  the  river  belongs  to  the 
state. 

Cited  in  note   (24  L.R.A.  (X.S.)    1240)    on  government  grant  bounded  by  non- 
tidal,  navigable  river  as  carrying  title  to  land  thereunder. 
Title   to   islands. 

Cited  in  Iowa  v.  Carr,  112  C.  C.  A.  477,  191  Fed.  261,  holding  that  title  to 
island  which  springs  up  in  bed  of  navigable  stream  vests  in  owner  of  that  part 
of  bed  upon  which  land  forms;  Bouchard  v.  Abrahamsen,  160  Cal.  797,  118  Pac. 
233,  holding  that  if  at  time  state  parted  with  title  to  main  land,  land  in  dis- 
pute was  island  it  belonged  to  state  and  subsequent  shoaling  of  waters  whereby 
connection  was  made  with  main  land  would  not  operate  to  change  or  divest 
original  title;  Menominee  River  Lumber  Co.  v.  Seidl,  149  Wis.  320,  135  X.  \V. 
854,  holding  that  where  title  to  bed  of  lake  is  in  state,  one  cannot  by  build- 
ing up  land  acquire  such  title. 

Cited  in  note   (35  L.R.A. (X.S.)   227)   on  title  to  islands. 

58  L.  R.  A.  680,  HUTCHIXGS  v.  REIXHALTER,  23  R.  I.  538,  51  Atl.  429. 
Xote  as  prima  facie  evidence  of  right  to  sue. 

Cited  in  Xational  Exch.  Bank  v.  Lubrano,  29  R.  I.  71,  68  Atl.  944,  holding  that 
production  of  note  in  suit  and  proof  of  demand  for  payment  and  notice  of  dis- 
honor to  defendant  makes  out  a  prima  facie  case  against  defendant  as  an 
endorser  throwing  burden  of  proving  payment  on  him. 

58  L.  R.  A.  685,  STATE  v.  HOWARD,  64  S.  C.  344,  92  Am.  St.  Rep.  804,  42 

S.  E.  373. 
Raising  of  open   window  as  breaking:  within   burglary   statute. 

Cited  in  footnote  to  Claiborne  v.  State,  68  L.R.A.  859,  which  holds  raising 
partly  opened  window  sufficient  breaking  within  statute  defining  burglary. 
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58  L.  R.  A.  087,  CAROLINA  GROCERY  CO.  v.  BURXET,  61   S.  C.  205,  39  S. 

E.  381. 
Legality    of    county    board. 

Followed  without  discussion  in  Burnet  v.  Israel,  61  S.  C.  215,  39  S.  E.  967. 


Validity  of  special 

Cited  in  Township  Comrs.  v.  Buckley,  82  S.  C.  356,  64  S.  E.  163,  holding  that 
a  general  law  not  being  applicable  to  repeal  of  charters  and  special  legislation 
thereon  not  being  prohibited  an  act  repealing  city  charter  and  providing  a 
mode  of  government  for  such  locality  is  valid. 

Incorporation  of  special  provision*  into  g-eneral  laws. 

Cited  in  Hodge  v.  School  Dist.  80  S.  C.  521,  61  S.  E.  1009,  holding  that  an 
act  validating  a  bond  issue  made  by  school  district  in  excess  of  general  stat- 
utory limit  is  valid  as  a  special  provision  to  the  general  law;  Murph  v.  Lan- 
drum,  76  S.  C.  36,  56  S.  E.  850,  holding  that  an  amendment  levying  a  tax  on  all 
counties  voting  out  their  dispensaries,  and  excepting  two  counties  from  the 
tax  which  never  had  dispensaries,  is  a  general  law  with  special  provisions  ; 
State  ex  rel.  Spencer  v.  McCaw,  77  S.  C.  356,  58  S.  E.  145,  holding  that  an 
act  that  could  be  enacted  as  a  special  provision  in  a  general  law  can  be  enacted 
as  an  amendment  to  a  general  law  where  it  could  not  stand  alone;  State  ex  rel. 
Schroder  v.  Burns,  73  S.  C.  197,  52  S.  E.  960,  holding  that  the  legislature 
cannot  specially  provide  for  payment  of  salary  instead  of  fees  to  clerk  of  a 
specified  county  in  a  general  law  fixing  compensation  of  county  officers,  special 
legislation  on  this  subject  being  expressly  prohibited. 

Distinguished  in  State  v.  Queen,  62  S.  E.  247,  40  S.  E.  553,  where  the  sub- 
ject of  the  special   amendment  to  general  law  was  one  which  the  constitution 
forbid    anything    but   uniform    action    on;    State   v.    Hammond,    66    S.    C.    222, 
44  S.  E.  797,  where  the  amendment  referred  not  to  a  general  but  a  local  act. 
Determination  of  applicability  of  Keneral  law. 

Cited  in  Barfield  v.  Stevens  Mercantile  Co.  85  S.  C.  1S7,  67  S.  E.  158,  on 
power  of  legislature  to  determine  whether  general  law  can  be  made  applicable, 
so  as  to  permit  of  enactment  of  special  law;  Dellay  v.  Berkeley  County,  6G 
S.  C.  239,  44  S.  E.  790,  holding  that  the  courts  may  determine  on  the  applica- 
bility of  a  general  law  when  the  subject  thereof  is  one  of  those  included  in  the 
constitutional  enumeration  of  prohibited  subjects  of  special  legislation;  Buist 
v.  Charleston,  77  S.  E.  271,  57  S.  E.  862,  holding  the  determination  of  the 
applicability  of  a  general  law  to  be  for  the  legislature  unless  a  question  of 
constitutional  prohibition  is  involved  when  it  is  then  for  the  courts. 

Cited  as  dictum  in  State  v.  Hammond,  66  S.  C.  223,  44  S.  E.  797,  holding  it 
a  judicial  question  whether  in  any  given  case  a  general  law  can  be  made  appli- 
cable. 
Revival  of  law  by  repeal. 

Cited  in  State  ex  rel.  Jackson  v.  Prather,  84  Kan.  173,  36  L.R.A.(N.S.)   1092, 
112   Pac.   829,   holding   that  where   act   establishing   special   law   for   particular 
county  repeals  general  law  on  subject  as  to  that  county,  repeal  of  special  act 
brings  county  again  within  operation  of  general  law. 
Mandamus  ag'ainst  pnblic  officers. 

Cited  in  note  (98  Am.  St.  Rep.  882)  on  mandamus  as  proper  remedy  against 
public  officers  to  compel  payment  of  doubtful  or  disputed  claims. 
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58  L.  R.  A.  690,  ILLINOIS  C.  R.  CO.  v.  BENZ,  108  Tenn.  670,  91  Am.  St.  Rep. 

763,  69  S.  W.  317. 
Xew  action  in  state  court  after   di.omi.osal   in   federal   court. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Larwill,  83  Ohio  St.  124,  34  L.R.A.  (N.S.) 
1200,  93  N.  E.  619,  holding  that  where  suit  commenced  in  state  court  has  been 
removed  to  federal  court  and  there  dismissed  upon  plaintiff's  application  with- 
out prejudice  to  plaintiff's  rights,  new  suit  may  be  brought  in  any  court 
having  jurisdiction;  Holbrook  v.  J.  J.  Quinlan  &  Co.  84  Vt.  418,  80  Atl.  339, 
holding  that  where  cause  is  removed  to  federal  court  and  there  disposed  of 
otherwise  than  on  its  merits,  state  court's  jurisdiction  is  restored  by  ne\v 
suit  on  same  cause  of  action. 

Cited  in  footnote  to  Rodman  v.  Missouri  P.  R.  Co.  59  L.R.A.  704,  which  sus- 
tains right  to  bring  action  in  state  court  after  dismissal  without  prejudice  of 
action  removed  to  Federal  court. 

Cited   in   notes    (7   L.R.A.  (N.S.)    501)    on   right,   after   removal   of   action   to 
Federal  court  and  its  dismissal  without  prejudice,  to  commence  new  action  in 
state  court;    (54  L.  ed.  U.  S.  733)   on  new  action  in  state  court  after  removal  to 
Federal  court  and  voluntary  dismissal  there. 
Iiiconclusiveiiess   of   reversal    with    remand. 

Distinguished  in  Strottman  v.  St.  Louis  I.  M.  &  S.  R.  Co.  228  Mo.  191,  30 
L.R.A. (N.S.)    38S,   128   S.  W.  187,  holding  that  a  judgment  without  remand   is 
final  and  is  res  adjudicata  as  to  any  cause  of  action  on  the  identical  facts. 
Effect   of   voluntary   dismissal   of   suit. 

Cited  in  Stuber  v.  Louisville  &  N.  R.  Co.  113  Tenn.  316,  87  S.  W.  411,  holding 
that  wife  can  dismiss  an  action  brought  by  her  husband,  for  personal  injuries 
sustained,  after  his  death  and  begin  an  action  on  same  subject  within  a  year: 
Spring  Valley  Coal  Co.  v.  Patting,  210  111.  349,  71  N.  E.  371,  holding  that  an 
estoppel  by  verdict  cannot  be  based  on  a  non  suit  following  a  remand  for  new 
trial  by  federal  court. 
Fellow  servant  rule  as  affected  by  department  of  service. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Dillard,  114  Tenn.  246,  69  L.R.A. 
747,  108  Am.  St.  Rep.  894,  86  S.  W.  313,  4  Ann.  Cas.  1028.  holding  a  brakeniaii 
and   conductor   on   different   trains   not   in   such   a   different   department   of   the 
service  as  to  make  them  other  than  fellow  servants. 
Measure  of   damages  for  wrongful   death. 

Cited  in  Davidson  Benedict  Co.  v.  Severson,  109  Tenn.  611,  72  S.  W.  9G7,  hold- 
ing that  the  measure  of  damages  in  statutory  action  for  wrongful  death  passing 
from  deceased  to  his  personal  representative  in  favor  of  widow  and  children  is 
recovery  for  physical  and  mental  suffering  and  loss  of  time  of  deceased  until 
death,  and  compensation  to  widow  or  next  of  kin  for  loss  of  support  from 
husband  or  father  caused  by  his  death. 

58  L.  R.  A.  694,  CONNECTICUT  MUT.  L.  INS.  CO.  v.  DUNSCOMB,  108  Tenn. 

724,  91  Am.  St.  Rep.  769,  69  S.  W.  345. 
Recovery   on    policy   assigned    to   secure   debt    which    him    outlawed. 

Cited  in  Hyde  v.  Hartford  F.  Ins.  Co.  70  Neb.  510,  113  Am.  St.  Rep.  796, 
97  N.  W.  629,  holding  that  the  fact  that  a  mortgage  debt  is  outlawed  does  not 
prevent  mortgagee  from  enforcing  has  equitable  lien  against  insurance  policy  in 
hands  of  mortgagor,  taken  out  for  full  insurable  value  of  mortgaged  property: 
Chicago  Title  &  T.  Co.  v.  Haxtun,  129  111.  App.  629,  holding  that  a  showing  that 
when  policy  was  issued  in  favor  of  creditor  money  was  due  him  from  insured  and 
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that  he  still  lias  note  rebuts  presumption  of  payment  sufficiently  to  show  insur- 
able  interest  in  creditor  though  note  is  32  years  old. 

Cited  in  note   (95  Am.  St.  Rep.  062)   on  effect  on  collateral  of  bar  of  debt. 

58  L.  R.  A.  (>!)8.  WESTERN  U.  TELEG.  CO.  v.  COBB,  95  Tex.  333,  93  Am.  St. 

Rep.  862,  67  S.  W.  87. 
Delivery    of    message. 

Cited  in  Western  U.  Teleg.  Co.  v.  M'Caul,  115  Tenn.  106,  90  S.  W.  850,  holding 
telegraph  company  under  no  duty  to  deliver  a  message  to  the  wife  of  person  to 
whom  it  is  sent  in  care. 

Cited  in  footnote  to  Lefler  v.  Western  U.  Teleg.  Co.  59  L.R.A.  477,  which  holds 
sufficient,  delivery  to  ticket  agent  of  telegram  directed  to  person  in  care  of  rail- 
road company  at  place  where  ticket  agent  is,  after  making  of  extensive  search  for 
sendee. 

58  L.  R.  A.  699,  DOUGLASS  v.  BLOUNT,  95  Tex.  369,  67  S.  W.  484. 
Validity   of   execution   purchase  by  attorney   of  a   party. 

Cited  in  Ross  v.  Drouilhet,  34  Tex.  Civ.  App.  331,  80  S.  W.  241,  holding  that 
city  attorney  handling  sale  of  property  for  debt  to  city  may  properly  bid  in  the 
property  at  the  sale,  for  himself. 

Distinguished  in  Beall  v.  Chatham,  100  Tex.  374,  99  S.  W.  1116,  where  pur- 
chase was  made  by  attorneys  of  land  owner  after  it  passed  into  hands  of  his  re- 
ceiver and  was  the  property  of  the  creditors. 
Priority  of  a  note  assigned   by  owner  of  a  series. 

Explained  in  Perry  v.  Dowdell,  38  Tex.  Civ.  App.  100,  84  S.  W.  833,  as  not  in- 
volving the   (jucstion    at   issue   and    holding   that  a    note   secured   by   a   lien    and 
assigned  by  the  owner  is  entitled  to  priority  over  those  of  a  series  of  which  it  is 
a  part. 
Itiiilits    of    vendor   lit    land   sold   on   credit    with    lien    reserved. 

Cited  in  Ateberry  v.  Burnett,  52  Tex.  Civ.  App.  622,  114  S.  W.  159,  holding  that 
superior  title  which  remains  in  vendor  of  land,  where  vendor's  lien  is  expressly 
reserved  in  deed  descends  to  his  heirs,  and  will  when  conveyed  by  them  to  assignee 
of  note,  after  it  is  barred,  support  action  of  trespass  to  try  title  by  him  to  re- 
cover land;  Rutherford  v.  Mothershed,  42  Tex.  Civ.  App.  363,  92  S.  W.  1021, 
holding  that  a  vendor's  rights  in  land  sold  on  credit  with  reservation  of  a  lien 
cannot  be  divested  by  an  execution  sale  under  a  judgment  by  one  of  his  creditors. 
Hiu-liiN  of  foreclosure  purchaser  against  unrecorded  assignment  of  pur- 
chase money  notes. 

Distinguished  in  McLane  v.  Sullivan,  29  Tex.  Civ.  App.  251,  69  S.  W.  191, 
holding  that  on  purchase  at  foreclosure  on  a  note  assigned  by  vendor  unrecorded, 
the  amount  of  note  being  secured  by  vendor's  lien,  the  purchaser  takes  un- 
prejudiced by  another  purchase  money  note  assigned  to  different  person  and 
unrecorded  where  the  vendor  is  made  a  party  to  foreclosure. 

58  L.  R.  A.  711,  NAQUIN  v.  TEXAS  SAV.  &  REAL  ESTATE  INVEST.  ASSO. 

!)5  Tex.  313,  93  Am.  St.  Rep.  855,  67  S.  W.  85. 
Mortgagee's  riuli  I   to  apply  proceed*  of  Insurance  to  mortgage  debt. 

Cited  in  Thorp  v.  Croto,  79  Vt.  396,  10  L.R.A.  (N.S.)  1168,  118  Am.  St.  Rep. 
961,  65  Atl.  562,  9  Ann.  Cas.  58  (dissenting  opinion),  on  the  application  of  pro- 
ceeds from  insurance  policy,  to  the  payment  of  the  mortgage  debt  by  the 
mortgagee. 

L.R.A.  Au.  Vol.  VI.— 34. 
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Cited  in  note   (118  Am.  St.  Rep.  971)   on  application  of  proceeds  of  insurance 
on  mortgaged  property. 
Inaurable  interest  of  vendor  and  vendee. 

Cited  in  Cropper  v.  Brown,  76  N.  J.  Eq.  422,  139  Am.  St.  Rep.  770,  74  Ati.  987, 
holding  that  both  vendor  and  vendee  under  contract  of  sale  of  land  have  insur- 
able  interests. 

58  L.  R.  A.  714,  SPRINGFIELD  F.  &  M.  INS.  CO.  v.  WADE,  95  Tex.  598,  93 

Am.  St.  Rep.  870,  68  S.  W.  977. 
Increased  hazard  avoiding-  policy. 

Cited  in  Clute  v.  Clintonville  Mut.  F.  Ins.  Co.  144  Wis.  642,  32  L.R.A.  (N.S.) 
241,  129  N.  W.  661,  holding  that  provision  in  fire  insurance  policy  against  keep- 
ing gasolene  on  premises,  is  not  violated  by  delivery  of  5  gallon  can  at  building 
for  use  elsewhere  and  which  was  taken  away  in  few  minutes;  Sumter  Tobacco 
Warehouse  Co.  v.  Phoenix  Assur.  Co.  76  S.  C.  81,  10  L.R.A.(N.S.)  743,  121  Am. 
St.  Rep.  941,  56  S.  E.  654,  11  Ann.  Cas.  780,  holding  that  temporary  increase  of 
hazard  contrary  to  policy  provisions  will  not  avoid  policy  where  loss  occurred 
from  another  cause  and  after  increased  hazard  had  terminated. 

Cited  in  footnote  to  Bastian  v.  British  American  Assur.  Co.   66   L.R.A.  256, 
•which  denies   right  to  recover  under  policy  for  loss  occurring   on   premises   on 
which  dynamite  was  kept  in  violation  of  condition  of  policy,  although  the  dyna- 
mite had  nothing  to  do  with  the  loss. 
Customary    use    of   gasolene. 

Cited  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Penman,  81  C.  C.  A.  151,  151  Fed.  977 
(dissenting  opinion),  on  the  presumption  that  insurance  policies  are  drawn  with 
regard  to  the  customary  usage  of  tenants  of  insured  property. 

58  L.  R.  A.  716,  FT.  WORTH  &  D.  C.  R.  CO.  v.  BEAUCHAMP,  95  Tex.  496,  93 

Am.  St.  Rep.  864,  68  S.  W.  502. 
Liability  of  carrier  handling;  explosives. 

Cited  in  Southern  R.  Co.  v.  Adkins,  133  Ky.  268,  117  S.  W.  321,  holding  rail- 
way company  liable  for  death  caused  by  explosion  of  a  car  of  dynamite  negligent- 
ly left  unguarded  for  eleven  or  twelve  hours  in  the  yards  without  respect  to  what 
caused  the  explosion;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fowler,  57  Tex.  Civ.  App.  562,  122 
S.  W.  593,  holding  that  carrier  transporting  sulphuric  acid,  is  charged  with  duty 
of  care  to  prevent  injury  to  others  by  the  escape  proportionate  to  danger. 

Cited  in  note  (123  Am.  St.  Rep.  579)   on  liability  of  land  owners  to  adjoining 
proprietors  for  damages  from  storage  of  explosives. 
Storage  of  explosives  as  nuisance. 

Cited  in  footnote  to  Kleebauer  v.  Western  Fuse  &  Explosive  Co.  60  L.R.A.  377, 
which  holds  storage  of  gunpowder  necessary  for  business  of  making  fuses,  care- 
fully conducted  in  proper  location,  not  a  nuisance  per  se. 

Cited  in  notes   (16  L.R.A.(N.S.)   694,  107  Am.  St.  Rep.  244)   on  storage  of  ex- 
plosives as  nuisance;    (107  Am.  St.  Rep.  245)    on  allowing  cars  loaded  with  ex- 
plosives to  stand  on  tracks  unreasonable  time  as  nuisance. 
Right  to  recover  for  negligence  in  absence  of  privity. 

Cited  in  note  (100  Am.  St.  Rep.  195)  on  right  to  recover  for  negligence  in 
absence  of  privity,  in  case  of  inherently  dangerous  articles. 
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58  L.R.A.  719,  AMETRAXO  v.  DOWNS.  170  N.  Y.  388,  88  Am.  St.  Rep.  671,  63 

N.  E.  340. 
Effect  of  alienation  of  land  before  death  of  testator  on  a  devise  thereof. 

Cited  in  Ostrander  v.  Davis,  111  C.  C.  A.  636,  191  Fed.  160,  holding  that  in 
absence  of  statute,  contract  to  sell  land  made  after  execution  of  will  operated 
as  revocation  of  devise,  and  obligation  to  pay  for  land  passes  under  will  as  per- 
sonalty; Watson  v.  McLench,  57  Or.  452,  110  Pac.  482,  holding  that  under  statute 
conveyance  by  intestate  of  part  of  devised  property  impliedly  revoked  such  devise 
pro  tanto;  Benner  v.  Happ,  155  Cal.  155,  99  Pac.  715,  holding  that  a  sale  of  land 
before  death  of  testator  operates  as  a  revocation  of  a  devise  thereof;  Hall  v. 
Hall, '132  Iowa,  667,  110  N.  W.  148,  holding  that  on  the  removal  of  land  from 
the  operation  of  the  will  by  conveyance  thereof  the  will  must  be  construed  as  if 
there  had  been  no  such  devise. 

Cited  in  notes  (40  L.R.A.  (N.S.)  547)  on  ademption  of  specific  devise  by  sale 
of  property  under  process  of  law ;  ( 40  L.R.A.  ( N.S. )  555 )  on  change  in  subject- 
matter  or  substitution  of  other  property  as  ademption  of  specific  legacy  or  devise ; 
(95  Am.  St.  Rep.  365)  on  ademption  of  devise  by  alienation  of  property. 

Distinguished  in  Brandreth  v.  Brandreth,  54  Misc.  161,  103  N.  Y.  Supp.  1074, 
where  the  testator  was  incompetent  from  insanity  and  his  wife  not  knowing  of  a 
devise  to  her  before  insanity  sold  the  land  devised. 
Revocation   of  will   by  change   in   form   of   property. 

Cited  in  note   (130  Am.  St.  Rep.  644,  650)   on  implied  revocation  of  will  from 
change  in  form  of  property  of  testator. 
Conversion  of  condemned  realty  into  personalty. 

Cited  in  United  States  v.  Baker,  183  Fed.  284,  holding  that  in  New  York  there 
is  absolute  conversion  of  real  property  of  infant  taken  in  condemnation  proceed- 
ings to  personal  property. 

58  L.  R.  A.  723,  HILTON  v.  ROYLANCE,  25  Utah,  129,  95  Am.  St.  Rep.  821,  69 
Pac.  660. 

Later  phase  of  same  case  in  Hilton  v.   Snyder,  37   Utah,  385,   108   Pac.   698, 
Ann.  Cas.  1912C,  241. 
Judicial    notice. 

Cited  in  note  (124  Am.  St.  Rep.  55)  on  facts  of  which  courts  will  take  judicial 
notice. 
Mormon  marriages. 

Followed  without  discussion  in  Stewart  v.  Hilton,  25  Utah,  161,  69  Pac.  1134; 
Hilton  v.  Stewart,  25  Utah,  162,  69  Pac.  671,  on  the  legality  of  a  marriage  of  one 
of  the  parties. 

Proceeding  for  partition,  Re  Park,  29  Utah,  261,  81  Pac.  83,  citing  fact  of 
legality  of  marriage. 

Cited  in  Hilton  v.  Stewart,  15  Idaho,  158,  128  Am.  St.  Rep.  48,  96  Pac.  579, 
holding  cited  case  res  adjudicata  in  Idaho,  against  executor  with  will  annexed  as 
to  validity  of  marriage;  Toncray  v.  Budge,  14  Idaho,  646,  95  Pac.  26,  holding 
that  a  man  may  take  unto  himself  as  many  wives  as  he  wishes,  the  relation  to  be 
consummated  only  in  the  hereafter,  but  if  he  take  more  than  one  for  temporal 
enjoyment  the  excess  is  polygamous  and  disqualifies  the  taker  from  elective 
franchise  under  constitution. 
Common  law  marriages. 

Cited  in  note  ( 124  Am.  St.  Rep.  105,  108,  122 )  on  common  law  marriages. 
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Sovereign  control  of  the  status  of  marriage. 

Cited  in  Palmer  v.  Palmer,  26  Utah,  44,  61  L.R.A.  646,  99  Am.  St.  Rep.  820, 
72  Pac.  3,  holding  that  a  husband  and  wife  cannot  enter  into  a  contract  designed 
to  facilitate  a  divorce  such  being  a  modification  and  rescission   of   the  relation 
contrary  to  law. 
Kstoppel   to  assert   invalidity   of   divorce. 

Cited  in  note  (133  Am.  St.  Rep.  443)  as  to  when  estoppel  exists  against  urging 
invalidity  of  void  or  voidable  divorce. 

Distinguished  in  Hilton  v.  Sloan,  37  Utah,  363,  108  Pac.  689,  holding  that  wife 
procuring  divorce  which  was  afterwards  declared  invalid  but  who  continues  to 
live  with  second  husband,  is  estopped  as  against  bona  fide  grantees  of  her  hus- 
band after  alleged  divorce,  from  claiming  dower  in  land  sold  by  him. 

58  L.  R.  A.  735,  GILBERT  v.  BOAK  FISH  CO.  86  Minn.  365,  90  X.  AY.  767. 
lies  judicata. 

Cited  in  Belcher  Land-Mortgage  Co.  v.  Xorris,  34  Tex.  Civ.  App.  113,  78  S.  \Y. 
390,  holding  that  where  lien  has  been  held  valid  in  action  to  cancel  it,  defendant 
in  suit  to  foreclose  the  same  lien  cannot  set  lip  that  it  is  invalid  on  another 
ground;  Perrin  v.  Crescent  City  Stockyard  &  Slaughter-house  Co.  119  La.  878, 
44  So.  513,  holding  that  res  judicata  does  not  apply  to  acts  subsequent  to  the 
judgment. 

Cited  in  footnote  to  Hahl  v.  Sugo,  61  L.R.A.  226,  which  holds  single  cause  of 
action  presented  by  encroachment  of  permanent  wall  on  another's  propertv,  the 
removal  of  which  requires  aid  of  equitable  remedies. 
in    nuisance  actions. 

Cited  in  note  (32  L.R.A.  (X.S.)  1010)  on  projection  of  structure  over  boundary 
as  continuing  trespass  or  nuisance. 

Distinguished  in  Xahte  v.  Hansen,  106  Minn.  367,  119  X.  W.  55,  holding  that 
joint  action  by  property  owners  to  abate  nuisance  does  not  bar  separate  actions 
for  damages  from  the  same  nuisance. 

58  L.  R.  A.  739,  STATE  EX  REL.  NEW  RICHMOXD  v.  DAYIDSOX,  114  Wis. 

563,  88  X.  W.  596,  90  X.  W.  1067. 
Case*  invoking-  original   jurisdiction   of   Supreme   Court. 

Cited  in  State  ex  rel.  Cook  v.  Houser,  122  Wis.  553,  100  X.  W.  964,  holding  a 
dispute  over  right  to  seat  in  state  republican  convention  for  nomination  of  state 
officers  to  be  of  such  public  importance  as  to  call  for  an  exercise  of  original 
jurisdiction  of  supreme  court. 

Distinguished  in  Re  Mielke,  120  Wis.  504,  98  X.  W.  245,  where  the  "peculiar 
and  satisfactory  reasons"  for  invoking  the  original  jurisdiction  of  supreme  court 
was  not  based  on  an  action  involving  state  revenue  but  involved  merely  the  com- 
mitment of  a  person  to  home  for  feeble  minded. 
Equality  of  taxation. 

Cited  in  Chicago  &  X.  W.  R.  Co.  v.  State,  128  Wis.  614,  108  X.  W.  557,  hold- 
ing  the   requirement   of    uniformity   of   taxation   applies   to   the   burden   not   the 
method   and   that    railroad   property   may   be   taxed    in   a   different   method    than 
other  property  so  long  as  it  sustains  its  proper  share  of  burdens. 
Proper  appropriations  of  pnlilic  money. 

Cited  in  Tngleside  Asso.  v.  Xation.  83  Kan.  174.  29  L.R.A.  (X.S.)  193,  109 
Pac.  984,  holding  that  appropriation  for  benefit  of  association  maintaining  home 
for  aged  was  constitutional;  Chicago  &  X.  W.  R.  Co.  v.  State,  ]28  Wis.  633,  108 
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JS".  W.  557,  on  appropriation  of  public  money  for  other  than  public  purposes; 
Hager  v.  Kentucky  Children's  Home  Soc.  139  Ky.  242,  67  L.R.A.  815,  83  S.  W. 
C05,  holding  that  a  state  appropriation  to  a  private  home  for  destitute  children 
is  valid  under  proper  regulations;  State  ex  rel.  Consolidated  Stone  Co.  v. 
Houser,  125  Wis.  261,  110  Am.  St.  Rep.  824,  104  N.  W.  77,  holding  that  an 
appropriation  for  relief  of  persons  supplying  materials  to  a  bankrupt  contractor 
for  use  on  a  public  building  is  for  a  private  purpose  and  invalid. 

Cited  in  footnote  to  Hager  v.  Kentucky  Childrens'  Home  Soc.  67  L.R.A.  815, 
which  upholds  appropriation  of  public  money  for  care  of  destitute  children. 

Cited  in  note  (7  L.R.A.  (X.S.)  1197)  on  validity  of  statute  providing  for 
assistance  of  individual  members  of  certain  classes  of  unfortunate  or  afflicted 
persons. 

Distinguished  in  State  ex  rel.  Garrett  v.  Froehlich,   118  Wis.  138,  61  L.R.A. 
348,  99  Am.  St.  Rep.  985,  94  X.  W.  50,  where  the  appropriation  was  to  redeem  in- 
valid county  warrants  in  hands  of  innocent  holders  issued  under  law  providing 
for  treatment  of  habitual  drunkards  at  expense  of  the  county. 
!•:  \«'lnwi  v«Mi«vs«i  of  enumerated  constitutional  limitations. 

Cited  in  Madden  v.  Kinney,  116  Wis.  567,  93  N.  W.  535,  on  the  expression  of 
certain  specific  limitations  in  the  constitution  as  excluding  other  limitations. 

58  L.  R.  A.  744,  GUTZMAX  v.  CLANCY,  114  Wis.  589,  90  X.  W.  1081. 
Liability  for  assault   and  battery. 

Cited  in  Eckerd  v.  Weve,  85  Kan.  756,  38  L.R.A.  (N.S.)  520,  118  Pac.  870, 
holding  that  in  action  for  assualt  and  battery  where  plaintiff  was  aggressor, 
vital  question  was  whether  defendant  acted  in  self  defense  or  maliciously  in 
indicting  injury;  McNeil  v.  Mullin,  70  Kan.  637,  79  Pac.  168,  holding  that  if 
parties  fight  by  mutual  consent,  circumstance  of  who  committed  first  act  of 
violence  is  not  material  in  action  by  either  party  to  recover  damages  for  in- 
juries received  in  fight;  State  v.  Rodriguez,  31  Nev.  346,  102  Pac.  863,  holding 
that  in  prosecution  for  assault  upon  woman  with  intent  to  kill,  it  is  reversible 
error  for  prosecuting  attorney,  in  argument,  to  charge  accused  with  being  a 
"macque." 

Cited  in  footnotes  to  State  v.  Barlett,  59  L.R.A.  765,  which  holds  one  in- 
capable of  defending  himself,  justified  in  using  deadly  weapon  when  assaulted 
in  street  with  whip;  State  v.  Evenson,  64  L.R.A.  77,  which  holds  that  one 
assaulted  by  citizens  of  town  to  compel  him  to  leave  may  repel  the  attack  by 
such  force  as  is  necessary  short  of  killing  assailants. 
Counterclaim. 

Cited  in  King  v.  Coe  Commission  Co.  93  Minn.  54,  100  N.  W.  667,  holding  that 
two  causes  may  be  counterclaimed  though  one  arises  from  tort  and  the  other 
from  contract  if  they  both  arise  from  the  same  transaction. 
Same    transaction. 

Approved  in  Emerson  v.  Nash,  124  Wis.  386,  70  L.R.A.  333,  109  Am.  St.  Rep. 
944,  102  X.  W.  921,  holding  that  separate  rights  in  different  parties  to  a  con- 
tract the  violation  of  any  of  which  would  give  a  cause  of  action,  are  separate 
causes  of  action  arising  out  of  the  ''same  transaction." 

Distinguished  in  Stolze  v.  Torrison,  118  Wis.  322,  95  N.  W.  114,  holding  that 
the  equitable  counterclaim  to  establish  title  to  the  locus  in  quo  by  tax  deed, 
subsequent  conveyance  and  limitation  cannot  be  imposed  as  arising  from  the 
"transaction''  plaintiff  relies  on,  which  is  a  trespass  on  the  property  mentioned. 
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Designating  requested  instructions  as  such. 

Cited  in  Wysocki  v.  Wisconsin  Lakes  Ice  &  Cartage  Co.  121  Wis.  102,  98 
N.  W.  950,  disapproving  the  practice  of  characterization  of  instructions  as 
originating  with  the  court  or  counsel. 

Disapproved  in  Meyer  v.  Milwaukee  Electric  R.  &  Light  Co.  116  Wis.  342,  93 
X.   W.  6,  holding  it  not  reversible  error  for  court  to  inform  jury  that  certain 
instructions  given  were  requested  by  the  defendant. 
Instructions  on  special  questions. 

Cited  in  Howard  v.  Beldenville  Lumber  Co.  129  Wis.  116,  108  N.  W.  48,  hold- 
ing that  the  parties  are  entitled  to  have  the  jury  instructed  as  to  the  particular 
questions  svibmitted  and  that  it  is  error  to  instruct  generally  without  respect  to 
who  required  the  special  submission  of  questions;  Lyon  v.  Grand  Rapids,  121 
Wis.  625,  99  N.  W.  311,  holding  it  error  for  court  to  instruct  on  the  law  appli- 
cable to  the  ultimate  facts  and  not  confine  itself  to  explanatory  instructions  or 
a  submission  of  special  questions  to  the  jury;  Horn  v.  La  Crosse  Box  Co.  131 
Wis.  389,  111  N.  W.  522,  holding  that  on  the  submission  of  special  questions  on 
contributory  negligence  the  court  may  properly  instruct  as  to  what  constituted 
contributory  negligence  in  certain  aspects  of  the  case;  Banderob  v.  Wisconsin 
C.  R.  Co.  133  Wis.  281,  113  N.  W.  738,  holding  that  instructions  on  the  sub- 
mission of  special  questions  which  tell  the  jury  the  effect  of  their  answers  on 
the  ultimate  decision  of  the  case  are  erroneous. 
Remarks  by  counsel. 

Cited  in  Vogel  v.  State,  ]38  Wis.  339,  119  N.  W.  190,  holding  that  remarks 
by  counsel  that  if  another  such  case  arises  the  defendants  will  be  victims  of  a 
"lynching  bee"  when  followed  by  instructions  that  jury  pay  attention  only  to 
the  evidence,  and  disregard  the  future  on  other  cases,  are  not  reversible. 

38  L.  R.  A.  748,  STATE  EX  REL.  ZILLMER  v.  KREUTZBERG,  114  Wis.  530, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098. 

Followed  without  discussion  in  Ornstine  v.  Cary,  204  U.  S.  669,  51  L.  ed.  672, 
27  Sup.  Ct.  Rep.  788   (dismissing  writ  of  error  to  126  Wis.  135,  11  L.R.A. (N.S.) 
176,  105  N.  W.  792.) 
Validity  of  police  regulations. 

Cited  in  Borgnis  v.  Falk  Co.  147  Wis.  373,  37  L.R.A. (N.S.)  507,  133  N.  W. 
209,  holding  that  statute  abolishing  fellow-servant  rule  and  assumption  of 
risks  in  actions  to  hold  master  liable  for  injury  to  servants  in  certain  cases  is 
constitutional;  Bonnett  v.  Vallier,  136  Wis.  201,  17  L.R.A. (N.S.)  491,  128  Am. 
St.  Rep.  1061,  116  N.  W7.  885,  holding  that  a  police  regulation  arbitrarily  fixing 
the  size  of  street  courts  in  buildings  is  unreasonable  where  a  smaller  sized  court 
would  as  adequately  serve  the  purpose  of  the  regulation;  Huber  v.  Merkel,  117 
Wis.  366,  62  L.R.A.  595,  98  Am.  St.  Rep.  933,  94  N.  W.  354,  holding  that  an  act 
prohibiting  the  flow  of  water  from  artesian  wells  so  as  not  to  unreasonably 
diminish  the  supply  in  other  wells  in  same  vicinity  is  not  a  valid  exercise  of  the 
police  power;  State  ex  rel.  Ornstine  v.  Cary,  126  Wis.  139,  11  L.R.A. (N.S.)  176, 
105  N.  W.  792,  holding  that  an  act  prohibiting  charge  of  over  ten  percent  for 
loans  on  chattels  or  fourteen  percent  including  all  fees  and  expenses  connected 
with  loan  is  a  valid  police  regulation;  Benz  v.  Kremer,  142  Wis.  7,  26  L.R.A. 
(N.S.)  845,  125  N.  W.  99,  holding  that  an  act  prohibiting  the  operation  of  a 
bakery  below  a  certain  ground  level  pertaining  to  matters  of  health  is  a  proper 
police  regulation. 
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Declared   purposes   of  constitution   as  binding:   on   legislature. 

Cited  in  Nuimemacher  v.  State,  129  Wis.  230,  9  L.R.A.(X.S.)  139,  108  N.  W. 
627,  9  Ann.  Cas.  711  (dissenting  opinion)  ;  State  ex  rel.  Milwaukee  Medical 
College  v.  Chittendon,  127  Wis.  521,  107  X.  W.  500, — on  declared  purposes  of 
constitution  as  being  valuable  restraints  upon  legislative  authority;  State  v. 
Redmon,  134  Wis.  102,  14  L.R.A.(N.S.)  233,  126  Am.  St.  Rep.  1003,  114  N.  W. 
137,  15  Ann.  Cas.  408,  holding  that  the  declared  purposes  of  the  constitution 
can  be  construed  to  operate  as  a  restraint  on  legislation  not  especially  pro- 
hibited by  the  body  of  the  instrument. 
Liegrislation  impairing;  freedom  to  contract. 

Approved  in  Greenwich  Ins.  Co.  v.  Carroll,  125  Fed.  129,  holding  invalid  an 
act  prohibiting  two  or  more  insurance  companies  from  entering  into  an  agree- 
ment as  to  amount  of  commissions  to  be  paid  agents  and  as  to  manner  of  con- 
ducting business. 

Cited  in  Com.  v.  Strauss,  191  Mass.  554,  11  L.R.A.  (N.S.)   972,  78  N.  E.  136, 
6  Ann.  Cas.  842,  on  legislation  impairing  the  freedom  of  contract. 
Between  employer  and  employee. 

Cited  in  Coffeyville  Vitrified  Brick  &  Tile  Co.  v.  Perry,  69  Kan.  304,  66  L.R.A. 
189,  76  Pac.  848,  1  Ann.  Cas.  936,  holding  that  a  statute  making  it  unlawful  to 
discharge  an  employe  because  he  belongs  to  a  labor  union  is  a  violation  of  the 
freedom  of  contract  and  is  void;  Goldfield  Mines  Co.  v.  Goldfield  Miners'  Union 
Co.  159  Fed.  516;  People  v.  Marcus,  110  App.  Div.  261,  97  N.  Y.  Supp.  322,— hold- 
ing that  an  act  making  it  a  misdemeanor  for  any  employer  of  labor  to  coerce  or 
compel  a  person  not  to  join  a  labor  union  as  a  condition  to  securing  employ- 
ment, is  unconstitutional. 

Cited  in  footnotes  to  Cotfeyville  Vitrified  B.  &  T.  Co.  v.  Perry,  66  L.R.A.  185, 
which  holds  void,  statute  making  it  unlawful  to  discharge  employee  because  he 
belongs  to  lawful  labor  organization  and  providing  for  recovery  of  damages  for 
such  discharge;  Toney  v.  State,  67  L.R.A.  28(5,  which  holds  void,  statute  making 
it  a  misdemeanor  for  one  under  contract  to  labor  to  enter  into  new  contract 
with  third  person  without  former  employer's  consent  and  a  sufficient  excuse. 

Cited  in  notes  (7  L.R.A.  (N.S.)  283;  52  L.  ed.  U.  S.  436)  on  constitutionality 
of  statutes  forbidding  employer  from  insisting  that  employees  shall  withdraw 
from  or  refrain  from  joining  labor  union  as  condition  of  employment  or  con- 
tinued employment. 

Distinguished  in  United  States  v.  Adair,  152  Fed.  753,  where  the  law  in  ques- 
tion was  enacted  by  Congress. 
Equal  protection  of  the  laws. 

Cited  in  State  v.  Whitcom,  122  Wis.  119,  99  N.  W.  468,  holding  that  an  act 
requiring  peddlers  to  take  out  a  license  except  certain  classes  named  such 
classes  not  being  essentially  different  from  those  not  excepted,  is  void  as  a  denial 
of  the  equal  protection  of  the  laws;  Kingsley  v.  Merrill,  122  Wis.  204,  67  L.R.A. 
208,  99  N.  W.  1044,  2  Ann.  Cas.  740  (dissenting  opinion),  on  proper  classifica- 
tion as  being  necessarily  based  on  distinctions  having  a  real  relation  to  the 
object  of  the  legislation. 
liberty  guaranteed  by  constitution. 

Cited  in  State  ex  rel.  McGrael  v.  Phelps,  144  Wis.  15,  35  L.R.A. (N.S.)  359, 
128  N.  W.  1041,  holding  that  legislative  interference  with  freedom  of  voters  to 
form  political  parties  is  interference  with  right  to  vote,  and  is  impliedly  pro- 
hibited by  constitution;  Koerber  v.  Patek,  123  Wis.  469,  68  L.R.A.  963,  102  N. 
W.  40,  holding  that  the  constitutional  guarantee  of  liberty  includes  the  right  to 
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be  free  from  the  sense  of  outrage  and  mental  suffering  caused  by  mutilation  of 
one's  mother's  body  after  her  death. 

58  L.  R.  A.  757,  STATE  EX  REL.  JOXES  v.  FROEHLICII,  115  Wis.  32,  95  Am. 

St.  Rep.  894,  91  X.  W.  115. 
"Works    of    Internal    improvement. 

Cited  in  footnotes  to  Bonsai  v.  Yellott,  69  L.R.A.  914,  which  holds  appropria- 
tions to  aid  the  counties  in  constructing  public  roads  not  forbidden  by  constitu- 
tional provision  against  involving  state  in  construction  of  works  of  internal 
improvement;  State  ex  rel.  Coleman  v.  Kelly,  70  L.R.A.  450,  which  holds  con- 
struction, operation,  and  maintenance  of  oil  refinery  for  receiving,  manufac- 
turing, storing,  and  handling  crude  and  refined  oil  and  its  by-producta  and 
marketing  of  same  a  "work  of  internal  improvement." 
Propriety  of  regulations  as  police  measures. 

Cited  in  State  v.  Redmon,  134  Wis.  102,  14  L.R.A.(X.S.)  233.  126  Am.  St. 
Rep.  1003,  114  X.  W.  137,  15  Ann.  Cas.  408,  holding  that  a  law  giving  to 
occupant  of  a  lower  berth  in  a  sleeping  car  the  absolute  control  of  the  unoccupied 
upper  berth  at  his  option  is  not  a  proper  exercise  of  police  power  and  is  pre- 
cluded by  the  declared  purpose  of  the  constitution;  Bonnett  v.  Vallier,  136  Wis. 
201,  17  L.R.A.  (X.S.)  491,  128  Am.  St.  Rep.  1061,  116  X.  W.  885,  holding  that  a 
regulation  arbitrarily  fixing  the  size  of  street  courts  in  buildings  is  unreasonable 
where  a  smaller  court  would  as  adequately  serve  the  purpose  of  the  regulation. 
Improper  legislation  under  guise  of  police  power. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  520, 
107  X.  W.  500.  on  police  power  as  a  guise  to  pass  unconstitutional  laws. 

58  L.  R.  A.  765,  COL  WELL  v.  TIXKER,  169  X.  Y.  531,  98  Am.  St.  Rep.  587, 

62  X.  E.  668. 
Judgment*  released  by  discharge  in  bankruptcy. 

Cited  in  Tompkins  v.  Williams,  137  App.  Div.  523,  122  X.  Y.  Supp.  152  (dis- 
senting opinion),  on  right  to  discharge  in  bankruptcy  as  against  judgment  for 
wrongful  death  caused  by  administering  chloral  to  person  while  intoxicated 
for  purpose  of  quieting  him;  Leicester  v.  Hoadley,  66  Kan.  175,  65  L.R.A.  525, 
71  Pac.  318,  holding  that  a  judgment  obtained  by  a  woman  for  alienation  of 
her  husband's  affections  is  for  a  malicious  and  wilful  personal  wrong  and  is  not 
discharged  by  release  in  bankruptcy;  Sanderson  v.  Hunt,  116  Ky.  439,  76  S.  W. 
179,  3  Ann.  Cas.  168,  holding  judgment  in  slander  a  malicious  injury  to  person 
and  not  released  by  discharge  in  bankruptcy;  McChristal  v.  Clisbee,  190  Mass. 
122,  3  L.R.A. (X.S.)  704,  76  X.  E.  511,  5  Ann.  Cas.  769,  holding  same  as  to  judg- 
ment founded  on  an  assault  and  battery  a  false  imprisonment  or  a  malicious 
prosecution;  Flanders  v.  Mullin,  80  Vt.  128,  66  Atl.  789,  12  Ann.  Cas.  1010, 
holding  same  as  to  judgment  based  on  a  wilfully  malicious  surgical  operation 
causing  injuries  to  the  person  wrongfully  inflicted  beyond  the  scope  of  the 
operation. 

Cited  in  footnotes  to  McDonald  v.  Brown,  58  L.R.A.  768,  which  holds  judgment 
for  publication  of  libel  not  released  by  discharge  in  bankruptcy :  Goodman  v. 
Herman,  60  L.R.A.  885,  which  holds  debt  for  purchase  price  of  goods  obtained 
through  fraud  and  false  representations,  released  by  discharge  in  bankruptcy ; 
McKittrick  v.  Cahoon,  62  L.R.A.  757,  which  holds  final  money  judgment  for 
total  amount  due  from  putative  father  in  bastardy  proceedings  a  debt  discharge- 
able  by  proceedings  in  bankruptcy;  MacDonald  v.  Tefft-Weller  Co.  65  L.R.A. 
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106,  which  holds  obligation  of  married  woman  to  pay  for  goods  forming  part  of 
her  stock  in  trade,  a  debt  within  provision  of  bankruptcy  act;  Leicester  v. 
Hoadley,  65  L.R.A.  523,  which  holds  judgment  by  a  wife  against  another  woman 
for  alienating  her  husband's  affections  not  released  by  the  judgment  debtor's 
discharge  in  bankruptcy. 

Distinguished  in  Johnston  v.  Bruckheimer,  133  App.  Div.  653,  318  X.  Y.  Supp. 
189,   where   the   judgment   was  based   on   false    imprisonment   and   the   judgment 
roll  failed  to  show  malice. 
—  Ascertainment  of  nature  of  judgment. 

Cited  in  Kavanaugh  v.  Mclntyre,  128  App.  Div.  729,  112  X.  Y.  Supp.  987, 
holding  that  resort  may  be  had  to  the  entire  record  to  determine  the  nature  of 
the  wrongful  acts  for  which  a  judgment  was  had  where  such  judgment  is  sought 
to  be  cancelled  by  discharge  in  bankruptcy. 

58  L.  R.  A.  70S,  McDOXALD  v.  BROWX,  23  R.  I.  546,  91  Am.  St.  Rep.  659,  51 

Atl.  213. 
Bankruptcy  as  affecting  liability  for  malicious  injury. 

Cited  in  Drake  v.  Vernon,  26  S.  D.  358,  128  X.  \\.  317,  holding  that  judgment 
against  plaintiff  in  action  for  slander,  for  costs,  is  discharged  in  bankruptcy; 
Bever  v.  Swecker,  138  Iowa,  725,  116  N.  W.  704,  holding  the  liability  for  taking 
and  appropriating  another's  cattle  to  be  for  a  malicious  tort  and  therefore  not  re- 
leased by  decree  in  bankruptcy;  McChristal  v.  Clisbee,  190  Mass.  122,  3  L.R.A. 
•N.S.)  704,  76  X.  E.  511,  5  Ann.  Cas.  769,  holding  a  decree  whether  founded  on 
assault  and  battery  false  imprisonment  or  malicious  prosecution,  to  remain  in 
force  notwithstanding  debtor's  discharge  in  bankruptcy;  Thompson  v.  Judy,  95 
C.  C.  A.  51,  169  Fed.  556,  holding  same  as  to  decree  founded  on  false  and  mali- 
cious publication  of  a  libel  in  a  newspaper  by  defendant;  Sanderson  v.  Hunt,  116 
Ky.  439,  76  S.  W.  179,  3  Ann.  Cas.  168,  holding  a  judgment  in  slander  to  be  a 
malicious  injury  to  the  person  within  meaning  of  the  bankruptcy  law. 

Cited  in  footnotes  to  Colwell  v.  Tinker,  58  L.R.A.  765,  which  holds  judgment 
awarding  damages  for  criminal  conversation  with  plaintiff's  wife  not  released  by 
discharge  in  bankruptcy;  Goodman  v.  Herman,  60  L.R.A.  885,  which  holds  debt 
for  purchase  price  of  goods  obtained  through  fraud  and  false  representations,  re- 
leased by  discharge  in  bankruptcy. 

Cited  in  note    (1   L.R.A.  (X.S.)    202)    on  effect  of  discharge  in  bankruptcy  on 
liabilities  for  tort. 
Liabilities  not   within   exemption  or  limitation  provisions. 

Cited  in  Taylor  v.  Bliss,  26  R.  I.  18,  57  Atl.  939,  holding  that  a  commitment 
on  execution  for  alienation  of  a  wife's  affiections  is  such  malicious  injury  to  the 
person,  health  or  reputation  of  another  as  precludes  defendant  from  applica- 
tion to  take  the  poor  debtor's  oath;  Griffin  v.  Woodhead,  30  R.  I.  206,  74  Atl. 
417,  holding  that  statute  of  limitations  for  actions  for  injuries  to  the  person 
applies  to  injuries  other  than  those  caused  by  the  application  of  force  to  the  body 
such  as  malpractice. 
Nature  of  injury  by  libel. 

Cited  in  Times-Democrat  Pub.  Co.  v.  Mozee,  69  C.  C.  A.  418,  13(5  Fed.  763, 
holding  that  injury  to  character  and  mental  suffering  resulting  from  libelous 
publication  a  "personal  injury"  within  meaning  of  statute  providing  that  rights 
of  action  for  personal  injury  are  separate  property  of  wife. 
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08  L.  R.  A.  770,  POWERS  DRY  GOODS  CO.  v.  XELSOX,  10  X.  D.  580,  88  X. 

W.  703. 
Enforcement  of  claims  against  exempt  property  of  bankrupt. 

Cited  in  Jewett  Bros.  v.  Huffman,  14  N.  D.  115,  103  X.  W.  408,  holding  that, 
exempt  property  not  passing  to  trustee,  a  debt  for  property  procured  under  false 
pretense  may  be  enforced  against  such  property  notwithstanding  institution  of 
bankruptcy  proceedings. 
Effect  of  bankruptcy  upon  liens  or  exempt  property. 

Cited  in  Adams  v.  McClintock,  21  X.  D.  493,  131  X.  W.  394,  holding  that  lien 
of  mortgage  was  not  affected   by  bankruptcy   proceedings,   where  mortgagor   re- 
sided on  tract  six  and  one-half  years  prior  to  bankruptcy  proceedings. 
Attachment  liens. 

Cited  in  F.  Mayer  Boot  &  Shoe  Co.  v.  Ferguson,  19  X.  D.  499,  126  X.  \V. 
110,  holding  that  lien  of  attachment  on  personal  property  of  bankrupt  set  aside 
as  exempt  in  bankruptcy  proceedings  is  not  discharged  by  discharge  in  bank- 
ruptcy; McKenney  v.  Cheney,  118  Ga.  396,  45  S.  E.  433,  holding  the  bankruptcy 
law  avoiding  certain  liens  does  not  apply  to  a  judgment  lien  of  attachment  on 
exempt  lands  where  the  note  sued  on  provides  that  all  exemptions  under  state 
laws  be  waived;  Re  Merrow,  131  Fed.  994,  holding  that  bankruptcy  does  not  dis- 
charge valid  liens  of  attachment  on  property  in  bankrupt's  name  claimed  by 
the  wife  where  they  were  binding  against  her  before  bankruptcy. 
Priority. 

Cited  in  Pepperdine  v.  Bank  of  Seymour,  100  Mo.  App.  397.  73  S.  W.  890, 
holding  that  an  entry  of  judgment  within  four  months  prior  to  institution  of 
bankruptcy  on  an  attachment  lien  acquired  prior  to  the  four  month  period 
relates  back  to  the  time  of  levy  and  is  binding.  Groves  v.  Osburn,  46  Or.  178, 
79  Pac.  500,  holding  that  creditor  has  no  remedy  in  law  or  equity  where  debtor 
is  discharged  in  bankruptcy  before  creditor  took  action  to  or  obtained  a  lien  on 
property  not  under  control  of  trustee. 

Distinguished  in  Brooks  v.  Eblen,  127  Ky.  730,  106  S.  W.  308,  where  the  lien 
was  acquired  on  exempt  property  after  the  debtor  had  been  discharged  in  bank- 
ruptcy. 

58  L.  R.  A.  775,  DOXOVAX  v.  ALLERT,  11  N.  D.  289.  95  Am.  St.  Rep.  720,  91 

N.  W.  441. 
Telephone  poles   as  additional   burden   on  street. 

Cited  in  McCann  v.  Johnson  County  Teleph.  Co.  69  Kan.  225,  66  L.R.A.  180. 
76  Pac.  870,  2  Ann.  Cas.  156  (dissenting  opinion),  on  telephone  system  as  being 
within  the  scope  and  purpose  of  highway;  Tri-State  Teleph.  &  Teleg.  Co.  v.  Cos- 
griff,  19  N.  D.  780,  26  L.RJUX.S.)  1176,  124  X.  W.  7.3:  Cosgriff  v.  Tri-State 
Teleph.  &  Teleg.  Co.  15  X.  D.  214,  5  L.R.A.(N.S-)  1145,  107  X.  W.  525,— holding 
that  a  telephone  system  not  being  a  proper  street  use  is  an  additional  servitude 
on  rural  highway  for  which  compensation  must  be  given  abutters. 

Cited  in  footnotes  to  Callen  v.  Columbus  Edison  Electric  L.  Co.  58  L.R.A.  782, 
which  holds  placing  by  private  lighting  company  of  poles  at  curb  in  street  and 
stringing  electric  light  cables  thereon  for  purpose  of  furnishing  light  and  power 
to  private  takers  an  additional  burden;  Bronson  v.  Albion  Teleph.  Co.  60  L.R.A. 
426,  which  holds  poles  and  wires  exclusively  occupying  portion  of  street,  an  addi- 
tional burden. 

Cited  in  note  (101  Am.  St.  Rep.  110)  on  erection  of  telephone  or  telegraph 
poles  as  violation  of  rights  of  persons  over  whose  land  a  highway  runs;  (106 
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Am.  St.  Rep.  264)    on  telegraph  and  telephone  lines  as  additional  servitudes  in 
highways. 

Disapproved  in  Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  420,  3  L.R.A. 
(N.S.)  325,  112  Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838;  Kirby  v.  Citi- 
zens' Teleph.  Co.  17  S.  D.  371,  97  N.  W.  3,  2  Ann.  Cas.  152,— holding  that  main- 
tenance of  a  telephone  system  on  city  streets  is  a  proper  street  use  for  which  the 
abutters  cannot  claim  compensation. 
Validity  of  ordinance  Imposing;  Additional  servitude. 

Distinguished  in  JSTorthwestern  Teleph.   Exchange   Co.  v.  Anderson,   12   N.   D. 
589,  65  L.R.A.  773,  102  Am.  St.  Rep.  580,  98  N.  VV.  706,  1  Ann.  Cas.  110,  where 
the  ordinance  granting  telephone  franchise  merely  interfered  with  the  extraordi- 
nary use  of  street  for  purpose  of  moving  buildings. 
Taking?  of  private  property  without   due   process. 

Cited  in  Freud  v.  Detroit  &  P.  R.  Co.  133  Mich.  418,  95  N.  W.  559,  holding 
suburban  railway  not  to  have  the  right  without  consent  of  owner  to  enter  his 
land  and  grade  for,  and  construct  railroad  along  and  on  front  of  plaintiff's  land, 
it  having  not  done  so  under  exercise  of  eminent  domain;  Griswold  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  12  N.  D.  443,  102  Am.  St.  Rep.  572,  97  N.  W.  538, 
holding  that  a  railroad  cannot  acquire  land  for  right  of  way  by  seeking  to  pre- 
vent ejectment  on  grounds  of  public  interest,  they  not  holding  it  by  consent  of 
owner  not  by  eminent  domain  after  compensation. 
Injunction  to  restrain  taking-  or  damage  of  private  property. 

Cited  in  Edwards  v.  Thrash,  26  Okla.  482,  138  Am.  St.  Rep.  975,  109  Pac.  832, 
holding  that  equity  will  not  generally  restrain  change  of  grade  of  street  until 
abutting  owner  has  first  been  compensated  for  injury. 

Cited  in  note  (35  L.R.A. (N.S.)  194)  on  injunction  to  protect  right  of  ingress 
and  egress  from  street. 

Distinguished  in  De  Lucca  v.  North  Little   Rock,  142   Fed.  600,  refusing  in- 
junction where  constitution  does  not  require  compensation  to  be  paid  before  the 
private  property  is  damaged. 
Discretion  of  trial  courts  in  granting-  preliminary  Injunction. 

Cited  in  Dickson  v.  Dows,  11  N.  D.  406,  92  N.  W.  797,  holding  that  trial  court 
properly  dissolved  preliminary  injunction  restraining  defendant  from  planting 
a  crop  under  contract  until  contract  rights  could  be  settled  where  defendant  had 
a  bona  fide  defense  and  the  land  was  ready  for  crop  which  must  at  the  time 
be  planted. 

58  L.  R.  A.  782,  CALLEN  v.  COLUMBUS  EDISON  ELECTRIC  LIGHT  CO.  66 

Ohio  St.  166,  64  N.  E.  141. 
Right  of  municipality  and  abntter  in   street*. 

Cited  in  Butler  v.  Cincinnati,  2  Ohio  C.  C.  N.  S.  377,  25  Ohio  C.  C.  773,  hold- 
ing a  private  abutting  owner  could  not  enjoin  a  city  from  removing  wires  main- 
tained by  him  below  the  surface  of  the  street  where  placed  there  without  the 
consent  of  the  municipality;  Kinney  v.  Cincinnati,  6  Ohio  N.  P.  N.  S.  140,  18 
Ohio  S.  &  C.  P.  Dec.  259,  declaring  property  rights  in  streets  over  and  above  the 
property  rights  of  abutting  owners  must  follow  the  fee  and  belong  to  the 
municipality;  Iroquois  Hotel  Co.  v.  Columbus,  18  Ohio  S.  &  C.  P.  Dec.  663; 
Hume  v.  Hamilton,  G.  &  C.  Traction  Co.  13  Ohio  S.  &  C.  P.  Dec.  76, — considering 
the  nature  of  the  interest  of  an  abutting  property  owner  in  the  streets;  Stone 
v.  Cuyahoga  Light  Co.  9  Ohio  N.  P.  N.  S.  555,  holding  that  abutter  has  not 
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such  right  to  use  space  under  sidewalk  as  will  enable  him   to  prevent  placing 
of  steam  pipes  thereunder  by  public  service  corporation  under  municipal  grant. 

Street  uses  additional  to  public  travel. 

Cited  in  Kellogg  v.  Cincinnati  Traction  Co.  80  Ohio  St.  344,  23  L.R.A.  (N.S.) 
158,  88  X.  E.  882,  17  Ann.  Cas.  242,  on  the  impropriety  of  impressing  highways 
with  other  than  street  uses  regardless  of  the  ownership  of  the  fee. 

Right   to  compensation. 

Followed  in  Schaaf  v.  Cleveland,  M.  &  S.  Ry.  66  Ohio  St.  231,  64  X.  E.  145, 
holding  the  operation  of  a  street  railway  in  conjunction  with  heat  and  light 
plant  is  an  additional  street  burden  entitling  abutter  to  compensation  on  an  in- 
junction from  injury  to  property  threatened  thereby. 

Cited  in  Bronson  v.  Albion  Teleph.  Co.  67  Neb.  114,  60  L.R.A.  426,  93  X.  W. 
201,  2  Ann.  Cas.  639,  holding  abutters  entitled  to  compensation  for  damage  to 
trees  along  the  street  caused  by  erection  of  a  telephone  system;  Foster  Lumber 
Co.  v.  Arkansas  Valley  &  W.  R.  Co.  20  Okla.  600,  30  L.R.A.  (X.S.)  231,  100 
Pac.  1110,  holding  that  an  abutter  may  recover  for  interference  with  his  right 
of  ingress  or  egress  by  construction  of  a  railroad  in  street,  though  the  fee  of 
street  be  in  the  public;  Johnstown  &  C.  Teleph.  Co.  v.  Cush,  14  Ohio  S.  &  C.  P. 
Dec.  153,  holding  the  owner  of  land  abutting  on  a  public  highway  is  entitled  to 
compensation  on  the  construction  of  a  telephone  line  along  the  highway;  Herzog 
v.  Cincinnati,  2  Ohio  X.  P.  X.  S.  20,  14  Ohio  S.  &  C.  P.  Dec.  532,  holding  the 
laying  of  a  switching  track  on  a  street  was  an  additional  burden  for  which  the 
abutting  owners  were  entitled  to  compensation;  Chestnut  v.  Columbus,  D.  & 
M.  R.  Co.  15  Ohio  S.  &  C.  P.  Dec.  339,  holding  an  electric  railway  in  highway  is 
an  additional  servitude  for  which  abutting  owners  may  obtain  compensation; 
Smedes  v.  Cincinnati  International  R.  Co.  16  Ohio  S.  &  C.  P.  Dec.  748,  4  0.  L.  R. 
46,  holding  an  abutting  property  owner  was  not  entitled  to  compensation'  on 
the  laying  of  a  spur  track  on  the  opposite  side  of  the  street. 
Fee  to  streets. 

Cited  in  Hamilton,  G.  &  C.  Traction  Co.  v.  Parish,  67  Ohio  St.  100,  60  L.R.A. 
531,  65  X.  E.  1011,  on  fee  in  streets  within  limits  of  a  municipality  as  being  in 
city  or  village  for  street  purposes;  McLean  v.  Cincinnati,  7  Ohio  X.  P.  X.  S.  207, 
18  Ohio  S.  &  C.  P.  Dec.  747,  holding  on  the  vacation  of  streets  dedicated  "to  the 
public  forever  to  be  used  as  highways  and  for  no  other  purpose,"  the  owner  of 
abutting  lots  takes  title  in  fee  simple. 
—  Injunction  a^ninst  use  for  tracks,  poles,  wires,  etc. 

Cited  in  Tannian  v.  City  &  Suburban  Teleg.  Asso.  1  Ohio  X.  P.  X.  S.  83,  13 
Ohio  S.  &  C.  P.  Dec.  732,  Reversing  13  Ohio  S.  &  C.  P.  Dec.  254,  holding  an  in- 
junction would  lie  by  an  abutting  properly  owner  to  prevent  the  erection  of 
telephone  poles  between  sidewalk  and  curb,  where  the  consent  of  abutting  owner 
was  not  obtained  nor  compensation  made  for  the  resulting  damage;  Federal  Gas 
&  Fuel  Co.  v.  Townsend,  1  Ohio  X.  P.  X.  S.  291,  14  Ohio  S.  &  C.  P.  Dec.  7,  holding 
an  injunction  would  not  be  granted  to  prevent  an  abutting  property  owner  from 
interfering  with  the  placing  of  gas  pipes  in  streets  by  a  private  corporation 
without  compensation  to  abutting  owners;  Reese  v.  Cleveland,  5  Ohio  X.  P.  X.  S. 
197,  18  Ohio  S.  &  C.  P.  Dec.  15,  holding  the  right  of  an  abutting  owner  to  erect 
an  overhead  sign  in  street  in  conformity  with  municipal  ordinance  could  not  be 
restrained. 

Cited  in  note  (35  L.R.A. (X.S.)  194)  on  injunction  to  protect  right  of  ingress 
and  egress  from  street. 

Distinguished  in  Miller  v.  Columbus  Ry.  13  Ohio  S.  &  C.  P.  Dec.  429,  where  it 
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was  hold  that  the  act  of  a  street  railway  company  in  changing  its  system  to  a 
douhle  track  one,  did  not  place  such  an  additional  hurden  on  the  streets  that  it 
might  be  enjoined  from  so  doing  by  an  abutting  owner;  East  End  Banking  &  T. 
Co.  v.  Cleveland  (City)  1  Ohio  N.  P.  X.  S.  504,  14  Ohio  S.  &  C.  P.  Dec.  42,  where 
it  was  held  that  an  abutting  property  owner  could  not  enjoin  city  from  changing 
the  grade  of  a  street  without  making  compensation  for  damages  caused  thereby. 
Additional  burden  In  street. 

Cited  in  Cleveland  Burial  Case  Co.  v.  Erie  R.  Co.  4  Ohio  C.  C.  X.  S.  368,  24 
Ohio  C.  C.  109,  holding  the  construction  of  a  railroad  in  streets  was  an  impair- 
ment of  abutting  owner's  rights  therein. 

Cited   in  note    (106  Am.  St.  Rep.  265)    on  what  are  additional  servitudes   in 
highways. 
Klectric  poles  am. 

Cited  in  McCann  v.  Johnson  Co.  Teleph.  Co.  69  Kan.  224,  66  L.R.A.  171,  76 
Pac.  870,  2  Ann.  Cas.  156  (dissenting  opinion),  on  the  scope  and  purpose  of 
street  use  as  not  including  maintenance  of  private  electric  lighting  system; 
Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  419,  3  L.R.A.  (X.S.)  323,  112 
Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838,  holding  that  maintenance  of 
telephone  system  in  streets  is  an  additional  burden  entitling  abutter  to  com- 
pensation. 

Cited  in  note   (36  L.R.A. (X.S.)    186)    on  electric  line  in  street  or  highway  as 
additional  burden. 
"What  constitutes  taking;  of  property. 

Cited  in  note  (109  Am.  St.  Rep.  905)  on  what  constitutes  taking  of  property 
within  constitutional  guaranty  that  property  shall  not  be  taken  for  public  use 
without  compensation. 

58  L.  R.  A.  788,  ATTKISSOX  v.  PLUMP,,  50  W.  Va.  104,  40  S.  E.  587. 
Reinstatement   of  uiortgrag'e   released   by  mistake. 

Cited  in  notes  (16  L.R.A. (X.S.)  474)  on  right  of  assignee  of  equity  of  re- 
demption procuring  discharge  of  mortgage,  to  subrogation  or  revival  as  against 
junior  lien;  (26  L.R.A.(X.S.)  816;  28  L.R.A.  (N.S.)  905)  on  reinstatement  of 
mortgage  released  or  discharged  by  mistake. 


Cited  in  Mueller  v.  Renkes,  31  Mont.  106,  77  Pac.  512,  on  the  effect  of  a  re- 
lease of  mortgage  on  subsequently  acquired  rights  including  a  consideration  of 
fraud  and  mistake  as  grounds  for  reinstatement;  and  also  citing  annotation  on 
same  point;  Errett  v.  Wheeler.  109  Minn.  164,  165,  26  L.R.A.  (N.S.)  819,  123  X. 
W.  414,  holding  a  mortgagee  not  entitled  to  have  his  mortgage  reinstated  where 
he  satisfies  it  of  record  without  mistake  or  by  fraud  having  at  the  time  knowl- 
edge of  plaintiff's  adverse  claim  he  at  the  time  doing  so  to  r.€:rfect  nis  title  sup- 
posed by  him  to  be  superior  to  that  claimed  by  plaintiff;  also  citing  annotation 
on  same  point. 
Estoppel  by  condnct. 

Cited  in  Campbell  v.  Fox,  68  W.  Va.  488,  69  S.  E.  1007,  holding  that  estoppel 
in  pais  does  not  operate  when  party  who  relies  upon  it  knows  facts:  Mylius  v. 
Koontz,  69  W.  Va.  625,  73  S.  E.  319,  holding  that  subsequent  parol  agreement 
may  work  as  estoppel  as  against  enforcement  of  former  agreement  in  writing; 
Weidemaim  v.  Springfield  Breweries  Co.  78  Conn.  665,  63  Atl.  162,  holding  that 
an  estoppel  by  conduct  does  not  take  place  where  person  claiming  estoppel  though 
destitute  of  knowledge  of  facts  other  than  those  presented  had  available  oppor- 
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tunity  to  obtain  all  necessary  information  which  he  failed  to  take  advantage 
of;  Mullins  v.  Shrewsbury,  60  W.  Va.  C98,  55  S.  E.  736,  holding  that  where  a 
person's  conduct  is  through  ignorance  of  his  title  caused  by  ignorance  of  the  law 
it  cannot  be  set  up  as  an  estoppel,  lacking  the  necessary  intent  to  mislead  to 
the  injury  of  another;  Pocahontas  Light  &  Water  Co.  v.  Browning,  53  W.  Va. 
439,  44  S.  E.  267,  holding  land  owner  not  estopped  from  asserting  his  rights 
by  statements  made  by  him  at  a  time  when  neither  party  anticipated  that  the 
land  would  be  crossed  by  pipe  line  and  the  outlay  for  the  construction  was  not 
based  thereon. 

58  L.  R.  A.  808,  KNUTTER  v.  NEW  YORK  &  X.  J.  TELEPH.  CO.  67  X.  J.  L. 

646,  52  Atl.  565. 
Xeg'ligence  of  fellow   servant. 

Cited  in  Young  v.  Federal  Match   Co.   76  X.  J.  L.   117,  69  Atl.  500,  holding 
that  the   negligent  operation   of   a   machine   in   a   factory  causing  the   place  of 
work  to  be  unsafe  to  employees  does  not  render  the  master  liable  for  resulting 
injuries. 
Who  are  fellow  servants. 

Cited  in  McQueeny  v.  Chicago,  M.  &  St.  P.  R.  Co.  120  Iowa,  526,  94  X.  VV. 
1124,  holding  the  foreman  in  assisting  employees  to  replace  a  chain  on  pulley 
while  standing  on  a  bank  over  an  excavation  the  danger  of  which  was  ap- 
parent as  well  to  the  workmen  as  to  foreman,  to  be  acting  as  a  fellow  employe: 
Rocco  v.  F.  A.  Gillespie  Co.  73  X.  J.  L.  592,  64  Atl.  117,  holding  that  a  foreman 
whose  work  was  similar  to  coemployees  with  respect  to  putting  up  sheathing  in 
excavation  is  a  fellow  workman  despite  his  superiority  in  rank. 

Cited  in  footnotes  to  Southern  Indiana  R.  Co.  v.  Harrell,  63  L.R.A.  461,  which 
holds  foreman  of  bridge  construction  gang  not  a  vice  principal  in  directing  der- 
rick to  be  swung  toward  track  while  train  is  passing;  Illinois  S.  R.  Co.  v. 
Marshall,  66  L.R.A.  298,  which  holds  person  placed  by  railroad  company  in 
charge  of  operation  of  pile  driver  and  car  on  which  it  is  carried  with  discretion 
to  determine  when  to  remove  apparatus  from  main  track  to  avoid  passing  trains 
and  method  of  doing  so  and  authority  to  direct  acts  of  other  employees  in  ac- 
complishing the  purpose,  a  foreman  or  vice  principal;  Alabama  G.  S.  R.  Co.  v. 
Baldwin,  67  L.R.A.  340,  which  holds  railroad  conductor  signaling  engineer  to 
back  engine  to  effect  a  coupling  not  a  fellow  servant  of  brakeman  attempting 
to  prepare  cars  for  coupling. 

Cited  in  note   (30  L.R.A. (X.S.)   5])   as  to  who  are  fellow  servants  of  linemen. 

Distinguished  in  Kelly  Island  Lime  &  Transport  Co.  v.  Pachuta,  69  Ohio  St. 
472,  100  Am.  St.  Rep.  706,  69  X.  E.  988,  where  the  test  as  to  fellow  servants  is 
the  question  of  control;  Burns  v.  Delaware  &  A.  Teleg.  &  Teleph.  Co.  70  X.  ..]. 
L.  754,  67  L.R.A.  959,  59  Atl.  220,  where  the  supplying  of  appliances  for  pro- 
tection of  workmen  by  another  workman  was  held  an  act  not  of  a  fellow  serv- 
ant but  of  vice  principal. 
Liability 'for  neglig-ence  of  foreman. 

Cited  in  footnotes  to  McLaine  v.  Head  &  D.  Co.  58  L.R.A.  462,  which  denies 
foreman's  implied  authority  to  bind  employer  by  promise  that  one  appointed  to 
warn  laborers  in  trench  of  dumping  of  dirt  therein  will  perform  his  duty;  Dill 
v.  Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant 
assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in 
charge  of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing  him 
to  push  car  started  by  momentum  of  another  ear;  Beresford  v.  American  Coal 
Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent  who 
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has  general  command  of  operation  of  mine  in  sending  engineer  away  from  engine 
operating  cage  hoist  and  attempting  to  operate  same  himself  with  knowledge  of 
his  incompetency ;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which  holds 
master  not  liable  for  injury  to  workman  through  competent  foreman's  negli- 
gence or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for  pur- 
pose intended. 
Superior  servant  rule. 

Cited  in  Ricker  v.  Central  R.  Co.  73  N.  J.  L.  752,  7  L.R.A. (N.S.)  654,  64  Atl. 
1068,  9  Ann.  Cas.  758,  on  the  rejection  of  superior  servant  rule  in  this  state. 

58  L.  R.  A.  8]],  MACH  v.  BLANCHARD,  15  S.  D.  432,  91  Am.  St.  Rep.  698,  90 

N.  W.  1042. 
Collateral  attack  of  judgment. 

Cited    in    Weiland   v.    Ashton,    18    S.    D.    335,    100   N.    W.    737,   holding   that 
judgment  in  condemnation  proceedings  cannot  be  collaterally  attacked,  because 
verdict   was  tiled  after  judgment  was  entered. 
Default  judgment  in  excess. 

Cited  in  Cohen  v.  Cohen,  150  Cal.  102,  88  Pac.  267,  11  Ann.  Cas.  520,  holding 
that  granting  of  alimony  in  a  default  divorce  judgment  where  the  complaint 
merely  prayed  for  general  relief  does  not  subject  part  of  judgment  granting 
alimony  to  collateral  attack. 

Cited  in  note  (11  L.R.A. (N.S.)  807)  on  default  judgments  beyond  scope  of 
relief  asked. 

Disapproved   in   Sache  v.   Wallace,   101   Minn.   174,   11   L.R.A.  (N.S.)    809,   118 
Am.  St.  Rep.  612,  112  N.  W.  386,  11  Ann.  Cas.  348,  holding  that  a  default  judg- 
ment in  an  action  to  settle  claims  to  realty  in  excess  of  relief  prayed  for  is  void 
and   subject   to    attack   before   or   after   time   of   appeal. 
Pendency  of  actions. 

Cited  in  Bright  v.  Juhl,  16  S.  D.  442,  93  N.  W.  648,  as  construing  statute  stat- 
ing when  action  shall  be  deemed  pending  and  holding  that  after  time  of  appeal 
has  expired  the  trial  court  cannot  for  purpose  of  acquiring  jurisdiction  enter- 
tain a  motion  for  new  trial. 

58   L.   R.   A.   816,   WASHINGTON   NAT.   BLDG.   LOAN    &   INVEST.   ASSO.   v. 

STANLEY,  38  Or.  319,  63  Pac.  489. 
Usurious    loan    contracts. 

Cited  in  Hubert  v.  Washington  Invest.  Asso.  42  Or.  74,  71   Pac.  64,  holding 
that  a  usurious  loan  contract  is  not  such  a  voidable  contract  as  may  be  ratified 
by  subsequent  compliance  with  its  terms  but  is  void  and  usury  may  be  pleaded 
at  any  time. 
Intent  as  affecting  penalty. 

Cited  in  Anderson  v.  Creamery  Package  Mfg.  Co.  8  Idaho,  208,  56  L.R.A.  557, 
101  Am.  St.  Rep.  188,  67  Pac.  493,  holding  that  the  penalty  for  usury  cannot 
be  exacted  where  mortgagor  made  out  notes  and  mortgage  at  a  usurious  rate 
and  forwarded  them  to  mortgagee  he  not  knowing  of  usurious  rate  or  having 
any  tiling  to  do  with  making  of  notes. 
Premiums  chargeable  by  building  loan  associations. 

Cited  in  Skinner  v.  Southern  Home  Bldg.  &  L.  Asso.  46  Fla.  552,  35  So.  67, 
holding  that  under  the  statute  a  foreign  corporation  doing  business  on  building 
society  plan  must  base  the  size  of  its  premiums  on  the  competitive  bidding  plan 
to  avoid  usury  rules;  Johnson  v.  Washington  Loan  Asso.  44  Or.  604,  77  Pac. 


58  L.R.A.  810]  L.  R.  A.   CASES  AS   AUTHORITIES.  544 

872,  holding  that  a  loan  contract  in  form  of  membership  in  loan  society  with 
attendant  stock  purchase  and  premiums  is  nevertheless  merely  a  plain  loan  and 
borrower  is  entitled  to  have  all  premium  and  stock  payments  applied  on  loan. 
Premiums  and    interest   amounting   to   usury. 

Cited  in  Western  Sav.  Co.  v.  Houston,  38  Or.  377,  65  Pac.  611,  holding  that  a 
loan  company  making  loans  on  a  fixed  premium  rate  per  share  taken  in  the 
company  besides  charging  interest  the  total  of  which  amounts  to  more  than  legal 
amount  chargeable  is  not  entitled  to  benefit  of  statute  regulating  such  business; 
Paciiic  States  Sav.  Loan  &  Bldg.  Co.  v.  Hill,  40  Or.  292,  56  L.R.A.  168,  9.1  Am. 
St.  Rep.  477,  67  Pac.  103,  holding  invalid  a  loan  contract  where  the  rate  of  inter- 
est and  the  premiums  on  shares  purchased  in  the  company  amount  to  13.20  per 
cent. 
Application  of  excess  payments. 

Followed  in  Pacific  Bldg.  Co.  v.  Spurrier,  40  Or.  620,  68  Pac.  1135,  holding 
that  a  loan  contract  operating  by  premium  and  membership  arrangement  in 
addition  to  a  stipulated  rate  of  interest  to  obtain  a  larger  return  for  money 
loaned  than  the  legal  amount  is  usurious  and  that  all  payment  of  premiums  go 
to  extinguish  legal  indebtedness;  Epping  v.  Washington  Invest.  Asso.  44  Or. 
117,  74  Pac.  923,  holding  that  a  member  of  a  loan  association  who  had  assigned 
his  property  encumbered  by  a  loan  to  his  mother  and  is  now  acting  as  his 
mother's  executor  can  have  the  excessive  payments  made  both  by  his  mother 
and  himself  applied  to  the  principal  of  the  loan. 

Cited  in  Egan  v.  North  American  Sav.  Loan  &  'Bldg.  Co.  45  Or.  139,  76  Pac. 
774,  on  application  of  excessive  payments  under  a  usurious  loan  contract  to 
discharge  the  lawful  obligation  under  the  loan. 

Distinguished  in  Irwin  v.  Washington  Loan  Asso.  42  Or.  106,  71  Pac.  142, 
holding  purchaser  of  property  subject  to  usurious  loan  contract  not  entitled  to 
have  all  excessive  payments  of  interest  and  premiums  made  by  his  vendor  ap- 
plied to  discharge  of  principal  of  the  loan;  Frost  v.  Pacific  Sav.  Co.  42  Or.  46. 
70  Pac.  814,  holding  that  purchaser  from  mortgagor  who  assumes  payment  of 
a  building  loan  mortgage  void  for  usury  cannot  set  up  usury  as  defense  and  de- 
mand that  the  payments  made  by  his  vendor  be  applied  to  the  legitimate  interest 
and  principal. 
Scienter  as  affecting-  remedy. 

Cited  in  Beach  v.  Guaranty  Sav.  Asso.  44  Or.  534,  76  Pac.  16,  1  Ann.  Cas. 
418<  holding  that  a  member  of  a  usurious  loan  association  who  knowingly  pays 
a  usurious  amount  of  interest  has  no  remedy;  Darr  v.  Guaranty  Loan  Asso.  47 
Or.  91,  81  Pac.  565,  holding  that  in  order  to  have  excessive  dues  and  premiums 
paid  on  a  loan  contract  applied  to  reduction  of  loan  the  borrower  must  show 
that  his  contract  is  with  a  corporation  doing  business  on  scheme  different  than 
that  sanctioned  by  statute  and  that  he  is  free  from  corrupt  intent. 
L,aw  controlling  bnildiiiR-  loan  contracts  with  foreign  association. 

Approved  in  National  Mut.  Bhlg.  &  L.  Asso.  v.  Braham,  80  Miss.  416,  57 
L.R.A.  794,  31  So.  840,  holding  Mississippi  usury  laws  to  govern  a  building 
loan  contract  stipulating  for  payment  to  be  made  at  domicile  of  corporation  in 
New  York  where  corporation  maintained  a  local  agent  for  solicitation  of  busi- 
ness collection  of  dues  and  payments  and  money  was  loaned  on  local  realty. 

Cited  in  Spinney  v.  Chapman,  121  Iowa,  43,  100  Am.  St.  Rep.  305,  95  N.  W. 
230,  holding  that  the  rights  of  a  borrowing  member  of  a  building  loan  associa- 
tion will  be  determined  by  the  laws  of  his  domicile  respecting  the  amount  of  his 
indebtedness  on  a  loan  bond  purporting  to  be  made  abroad,  where  his  contract  of 


-545  L.  K.   A.   CASES   AS   AUTHORITIES.  [58  L.R.A.  82.3 

indebtedness  is  in  fact  executed  to  be  carried  out  at  home;  Royal  Loan  Asso. 
•v.  Forter,  68  Kan.  473,  75  Pac.  484,  1  Ann.  Cas.  794,  holding  a  loan  contract 
executed  in  Kansas  on  Kansas  property  between  a  Missouri  corporation  and  a 
Kansas  citizen,  the  money  to  be  paid  back  to  a  local  agent  and  the  recitals  in 
the  mortgage  and  actions  of  parties  indicate  that  loan  was  a  Kansas  contract 
to  be  governed  by  Kansas  usury  laws. 

Cited  in  note  (62  L.R.A.  67)   on  conflict  of  laws  as  to  interest  and  usury. 
—  Effect  of  stipulation  to  nbide    <>>    foreign   lawn. 

Cited  in  Hicinbothem  v.  Interstate  Loan  Asso.  40  Or.  514,  69  Pac.  1018,  hold- 
ing that  a  loan  contract  stipulating  to  be  under  laws  of  domicile  of  corporation 
where  it  is  valid  should  nevertheless  be  governed  by  laws  of  state  where  it  is 
actually  carried  out,  under  which  laws  it  is  usurious. 
Statn«    of   foreign    corporation    licensed   to    do    business    in   state. 

Cited  in  Groel  v.  United  Electric  Co.  69  N.  J.  Eq.  425,  60  Atl.  822,  holding 
that  a  foreign  corporation  entitled  to  do  business  within  the  state  may  be 
served  in  an  action  connected  with  a  business  not  listed  in  the  application  filed 
with  secretary  of  state. 

58  L.  R.  A.  825,  WENHAM  v.  STATE,  65  Neb.  394,  91  N.  W.  421. 
Validity  of  regulations  under  police  power. 

Cited  in  Withey  v.  Bloem,  363  Mich.  424,  35  L.R.A. (N.S.)  631,  128  N.  W. 
913,  holding  that  limitation  of  working  hours  of  "women  in  manufacturing  estab- 
lishments to  nine  in  every  twenty-four  hours  does  not  deprive  them  of  any  right 
guaranteed  by  Federal  constitution;  Union  P.  R.  Co.  v.  State,  88  Neb.  251,  129 
N.  W.  290,  holding  that  ordinance  regulating  location  of  stockyards  will  not  be 
declared  unreasonable,  unless  fact  is  shown  by  satisfactory  evidence;  Re  Ander- 
.son,  69  Xeb.  689,  96  N.  W.  149,  5  Ann.  Cas.  421,  holding  an  ordinance  prohibit- 
ing the  circulation  or  distribution  of  dodgers,  circulars  or  hand  bills  on  public 
streets  to  be  a  valid  and  reasonable  policy  regulation;  Ex  parte  Boyce,  27  Nev. 
351,  65  L.R.A.  63,  75  Pac.  1,  1  Ann.  Cas.  66,  holding  that  an  act  limiting  hours 
of  work  per  day  to  eight  in  occupation  of  miners,  smelters  and  millers  for 
reduction  of  ores  is  a  valid  regulation  for  the  good  of  the  health  of  the  work- 
ers and  the  welfare  of  the  state;  W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111.  521, 
27  L.R.A. (N.S.)  999,  91  N.  E.  695;  Muller  v.  Oregon,  208  U.  S.  420,  52  L.  ed. 
555,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957,  Affirming  48  Or.  256,  120  Am.  St. 
Rep.  805,  85  Pac.  855,  11  Ann.  Cas.  88, — holding  a  ten-hour  limit  law  applicable 
to  women  employed  in  laundries  not  unconstitutional  under  the  police  power. 

Cited  in  footnotes  to  State  v.  Buchanan,  59  L.R.A.  342,  which  upholds  stat- 
ute forbidding  employment  of  females  in  certain  establishments  more  than  10 
hours  a  day;  Cleveland  v.  Clements  Bros.  Constr.  Co.  59  L.R.A.  775,  which 
holds  void,  act  limiting  to  eight  hours  a  day  work  of  laborers  on  public  contract; 
Re  Ten-Hour  Law,  61  L.R.A.  612,  which  sustains  limitation  to  ten  hours  a  day 
of  work  of  street  railway  employees;  Toney  v.  State,  67  L.R.A.  286,  which 
holds  void,  statute  making  it  a  misdemeanor  for  one  under  contract  to  labor 
to  enter  into  new  contract  with  third  person  without  former  employer's  consent 
and  a  sufficient  excuse. 

Cited  in  notes   (65  L.R.A.  41,  46)    on  legislative  limitation  of  hour  of  labor; 
(48  L.  ed.  U.  S.  153)   on  validity  of  legislation  regulating  hours  of  labor. 
Necessity    for    uniform    operation    of   regulation. 

Cited  in  Re  Caldwell,  82  Neb.  545,   118   N.  W.  133,  holding  that   a   Sunday 
L.R.A.  Au.  Vol.  VI.— 35. 
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closing   law    is   valid   under   the   police   power   provided    it   applies   alike   to   all 
persons  or   classes   similarly   situated. 
Singleness  of   purpose   in    statute. 

Cited  in  Oxnard  Beet  Sugar  Co.  v.  State,  73  Xeb.  61,  102  X.  \V.  80,  holding 
invalid  "an  act  to  provide  for  encouragement  of  manufacture  of  sugar  and 
chicory"  as  containing  more  than  one  subject;  Cleland  v.  Anderson,  66  Xeb.  259r 
5  L.R.A. (X.S.)  141,  92  X.  W.  306,  holding  a  classification  of  combinations  for 
sale  of  goods,  wares  and  merchandise  for  regulatory  purposes  is  not  invalid 
for  expressly  excepting  therefrom  labor  conbinations. 
Sufficiency  of  title  to  act. 

Cited  in  Re  Algoe,  74  Xeb.  355,  104  X'.  YV.  751,  holding  ''an  act  to  provide 
penalties  for  blackmail,  extortion  and  kindred  felonies"  is  clearly  expressive  of 
the  subject-matter  which  contains  a  definition  of  the  felonies  and  statement  of 
penalties. 

58  L.  R.  A.  830.  IRWIX  v.  CURIE,  171  X.  Y.  409,  64  X.  E.  161. 
Champerty    under    statute. 

Cited  in  Re  Fitzsimons,  174  X.  Y.  21,  66  N.  E.  554,  33  X.  Y.  Civ.  Proc.  Rep. 
343,  holding  that  an  agreement  between  attorney  and  client  to  take  case  on  con- 
tingent fee  basis  an  associate  attorney  to  receive  a  part  of  fee  recovered  is  not 
champertous  under  statute;  Re  Clark,  184  X.  Y.  229,  77  X.  E.  1,  Affirming  108 
App.  Div.  161,  95  X.  V.  Supp.  388,  holding  contracts  by  which  an  attorney 
obtains  a  client  by  payment  of  a  valuable  consideration  or  hires  another  to  pro- 
cure clients  for  him  are  forbidden  by  statute. 

Distinguished    in   Stedwell    v.   Hartmann,    74   App.   Div.   128,    77    X.   Y.    Supp. 
498,  holding  invalid  an  agreement  whereby  attorney  advances  money  and  carries 
on  a  suit  at  his  own  expense  on  a  contingent  expectation  of  recovery. 
Enforcement    of   illegal    contracts    by    party   not    in    par!    delicto. 

Cited  in  Michener  v.  Watts,  176  Ind.  378,  36  L.R.A. (X.S.)  142,  96  X.  E.  127, 
holding  that  vendee  having  no  notice  of  violation  of  statute  may  recover  bac:k 
money  paid  for  interest  in  patent  right  which  was  sold  without  filing  copies  of 
letters  or  affidavit  of  genuineness  with  county  clerk;  Evansville  v.  Hickman,  47 
Ind.  App.  504,  94  X.  E.  828,  holding  that  school  teacher  who  contracts  with 
school  officer  to  teach  for  less  than  minimum  wages  provided  by  statute,  is  not 
in  pari  delicto  with  such  officer,  and  contract  may  be  enforced  for  minimum 
statutory  amount:  Laun  v.  Pacific  Mut.  L.  Ins.  Co.  131  Wis.  562,  9  L.R.A. 
(X.S.)  1207,  111  X.  W.  660,  holding  that  a  statute  prohibiting  a  life  insurance 
company  from  offering  premium  rebates  is  directed  merely  against  the  insurer 
and  does  not  make  a  policy  providing  for  rebates  incapable  of  enforcement  by 
insured. 
Champertous  contracts. 

Cited  in  Hirshback  v.  Ketchum,  84  App.  Div.  258,  82  X.  Y.  Supp.  739,  Affirm- 
ing 40  Misc.  306,  81  N.  Y.  Supp.  957,  conceding  that  a  layman  can  recover  un- 
der a  contract  to  procure  clients  for  an  attorney  but  denying  right  to  recovery 
by  estoppel  because  of  a  failure  to  appeal  from  a  demurrer  to  a  former  action  on 
contract;  Coffey  v.  Burke,  132  App.  Div.  129,  116  X*.  Y.  Supp.  514,  holding  that 
a  layman  supplying  evidence  and  a  client  to  an  attorney  for  part  of  fee  recovered 
could  recover  for  supplying  the  client  excepting  that  the  information  to  be  sup- 
plied was  obtained  while  he  was  employed  by  the  person  informed  against. 

Disapproved  in  Holland  v.  Sheehan,  108  Minn.  366,  23  L.R.A.(X.S.)  512,  122 
N.  W.  1,  17  Ann.  Cas.  687,  holding  a  contract  between  attorney  and  layman 
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whereby  latter  is  to  procure  personal  injury  cases  for  trial  by  former  for  a  share- 

of  fees  obtained,  invalid  and  uninforceable  by  either  party,  they  being  in  pari 

delicto. 

Assent    of    principals    to    contingent     fee    contract    between    broker    and, 

attorney. 

Followed  in  Auerbach  v.  Curie,  119  App.  Div.  178,  304  N.  Y.  Supp.  233,  hold- 
ing that  an  averment  that  a  contract  between  a  broker  and  an  attorney  for  col- 
lection of  brokers  principals  claims,  whereby  broker  was  to  receive  extra  com- 
pensation, was  made  by  assent  of  principals  sets  up  a  valid  contract  and  a 
cause  of  action  for  the  breach  thereof. 

58   L.  R.   A.   833,  PEOPLE   EX  REL.   KOCOUREK  v.  CHICAGO,   193   111.   507, 
62  N.  E.  179. 

Followed  without  discussion  in  People  ex  rel.  Kocourek  v.  Chicago,  193  111. 
543,  62  N.  E.  187;  People  ex  rel.  Kocourek  v.  Chicago,  193  111.  593,  62  N.  E. 
1103. 

I  ;\<-l  usi  %  <-IU-SM    of    constitutional    provisions    as    to    original    jurisdiction 
of    supreme    court. 

Cited  in  Homesteaders  v.  McCombs,  24  Okla.  208,  38  L.R.A.(N.S.)  1006,  103 
Pac.  691,  20  Ann.  Cas.  181,  holding  that  supreme  court  has  not  original  jurisdic- 
tion to  issue  mandamus  against  state  insurance  commissioner  to  compel  issuance 
of  permit  to  foreign  insurance  to  do  business  in  state;  Re  Burnette,  73  Kan. 
617,  85  Pac.  575,  holding  that  the  jurisdiction  to  consider  causes  de  novo  on 
appeal  independent  of  rulings  of  trial  court  is  original  and  cannot  be  conferred 
by  statute  since  it  is  an  enlargement  of  original  jurisdiction  conferred  by 
constitution;  State  ex  rel.  Brett  v.  Kenner,  21  Okla.  819,  97  Pac.  258,  holding 
that  an  original  writ  of  injunction  will  not  issue  from  Supreme  Court  to  enjoin 
issuance  of  warrants  for  construction  of  a  court  house,  the  relief  prayed  for 
being  merely  injunctional  and  case  not  coming  within  those  mentioned  in 
constitution. 

Cited  in  note   (13  L.R.A.  (N.S. )   772)    on  exclusiveness  of  jurisdiction  of  high- 
est court  to  issue  remedial  writs  for  prerogative  purposes. 
Nature   of   mandamus. 

Cited  in  People  ex  rel.  Koelling  v.  Cannon,  3  111.  C.  C.  279,  holding  that  under 
statutes  the  writ  of  mandamus  has  lost  its  prerogative  aspect  and  is  to  be  re- 
garded much  as  an  ordinary  action  between  the  parties,  governed  by  the  same 
rules  of  pleading. 
Propriety    of    mandamus. 

Followed  in  People  ex  rel.  Taylor  v.  Board  of  Education,  197  111.  44,  63  N.  E. 
1033,  holding  that  the  supreme  court  in  the  exercise  of  its  sound  discretion  may 
properly  refuse  an  original  writ  of  mandamus  to  compel  city  council  to  admit 
colored  children  into  white  school  on  grounds  of  absence  of  sufficient  cause. 

Cited  in  People  ex  rel.  Easterday  v.  McCullough,  239  111.  555,  88  N.  E.  177, 
denying  supreme  court's  right  to  original  jurisdiction  of  a  mandamus  proceed- 
ing by  county  superintendent  of  schools  to  compel  county  auditor  to  issue  war- 
rant for  expenses  incurred  in  visiting  schools  for  inspection ;  Lauritsen  v. 
Scward,  99  Minn.  325,  109  N.  W.  404,  holding  that  mandamus  will  not  issue 
from  supreme  court  for  the  trial  of  an  election  contest  involving  charges  of 
fraud  and  illegal  voting,  and  also  citing  annotation  on  same  point. 
RlS'ht  of  Interested  persons  to  Intervene  In  mandamna. 

Cited   in  People  ex  rel.  Rinne  v.  Blocki,  203  111.  368,  67  N.  E.  809,  holding 
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claimant  properly  admitted  as  defendant  to  plead  against  allowance  of  man- 
damus to  compel  removal  of  switch  track  where  after  filing  of  petition  he 
claimed  that  a  removal  of  tracks  would  destroy  his  business,  he  receiving  large 
number  of  car  load  lots  of  goods  thereon. 

58  L.  R.  A.  869,  UREYER  v.  PEOPLE,  188  111.  40,  58  N.  E.  620,  59  N.  E.  424. 
What   ift   unavoidable   accident. 

Cite<l  in  United  States  v.  Kansas  City  Southern  R.  Co.  189  Fed.  479,  holding 
that   "unavoidable  accident,"   under   statute   exempting   railway   companies   from 
certain  penalties  in  case  of  "unavoidable  accident"   is   inevitable  accident  which 
could  not  have  been  foreseen. 
Parole    evidence    to    amend    or    correct    the    trial    record. 

Cited  in  Wood  v.  State,  4  Okla.  Crim.  Rep.  459,  45  L.R.A.  (N.S.)  673,  112 
Pac.  11,  holding  that  where  record  is  silent  as  to  presence  of  accused  upon  one 
day  of  trial,  but  shows  affirmatively  that  he  was  present  when  trial  began,  and 
also  when  verdict  was  returned  presumption  is  that  he  was  present  on  day  on 
•which  record  is  silent;  Mayville  v.  French,  246  111.  438,  92  N.  E.  919,  holding  that 
decision  of  trial  judge  as  to  what  occurred  upon  trial  in  making  up  bill  of  ex- 
ceptions, is  final;  Gallagher  v.  People,  211  111.  171,  71  X.  E.  842,  holding  affi- 
davits of  defendants  that  they  were  absent  when  court  recalled  jury  from  de- 
liberation to  give  additional  instructions  inadmissible  to  contradict  the  record 
reciting  that  they  were  present  during  trial;  Hubbard  v.  People,  197  111.  18,  63 
X.  E.  1076,  holding  that  a  record  insufficient  to  support  a  conviction  on  appeal 
cannot  be  amended  nunc  pro  tune  from  notes  of  stenographer  who  ia  not  em- 
ployed to  take  down  steps  of  proceedings,  the  absence  from  the  record  of  certain 
steps  causing  its  insufficiency;  Grand  Lodge,  I.  0.  F.  S.  I.  v.  Ohnstein,  110  111. 
App.  319,  holding  that  a  supplemental  bill  of  exceptions  cannot  be  based  on  the 
ex  parte  affidavit  of  a  person  from  his  stenographic  notes,  who  is  not  the  official 
reporter  for  the  court;  Winslow  v.  Guthrie,  113  111.  App.  55,  holding  that  state- 
ment of  counsel  in  his  brief  cannot  be  accepted  against  a  solemn  recital  in  the 
bill  of  exceptions;  Clover  v.  Modern  Woodmen,  142  111.  App.  281,  holding  that 
an  amendment  to  bill  of  exceptions  cannot  be  based  on  affidavits  from  the 
memory  of  witnesses  as  to  what  occurred  at  the  trial. 
Saving;  objections  to  trial  practice. 

Cited  in  People  v.  Nail,  242  111.  297,  89  X.  E.  1012,  holding  that  alleged  re- 
marks of  prosecuting  attorney  cannot  be  raised  on  appeal  by  affidavit  where 
they  do  not  appear  of  record  by  bill  of  exceptions;  Rock  Island  &  P.  R.  Co.  v. 
Kepple,  106  111.  App.  306,  holding  that  alleged  improper  remarks  of  judge  to  be 
taken  advantage  of  must  appear  of  record  by  bill  of  exceptions  and  cannot  be 
shown  by  ex  parte  affidavits;  O'Donnell  v.  People,  110  111.  App.  287,  holding 
that  presence  of  defendants  in  court  cannot  be  denied  by  affidavit;  their  absence 
must  appear  of  record  by  bill  of  exceptions. 
—  Custody  of  Jury. 

Cited  in  State  v.  Crilly,  69  Kan.  809,  77  Pac.  701,  holding  that  a  failure  of 
defendant's  attorney  to  object  to  a  failure  to  swear  bailiff  in  charge  of  jury 
constitutes  a  waiver  of  the  irregularity  where  he  was  present  at  the  time  and 
no  prejudice  results;  Lamb  v.  People,  219  111.  402,  76  N.  E.  576,  holding  that  to 
entitle  a  contention  that  no  officer  was  sworn  to  take  charge  of  the  jury  or  that 
no  sworn  officer  took  charge  thereof,  to  consideration  such  failure  must  appear 
from  the  record  where  no  objection  thereto  appears  and  the  facts  are  not  shown 
by  bill  of  exceptiona. 
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Oiseharg-e    of   jury    for    disagreement    without    consent    of   accused. 

Cited  in  State  v.  Barn-s,  54  \Yasli.  497,  23  L.R.A.  (X.S.)  935,  103  Pac.  792, 
holding  that  the  discharge  of  a  jury  after  forty-three  hours  of  disagreement, 
without  consent  of  accused,  heing  done  in  court's  discretion  and  no  prejudicial 
result  appearing,  will  not  be  reviewed  nor  will  it  constitute  a  bar;  State  v.  Lari- 
more,  173  Ind.  453,  90  N.  E.  898,  holding  that  discharge  of  jury  unable  to  agree 
leaves  accused  subject  to  another  trial. 

58  L.  R.  A.  878,  McFADDEX  v.  BLOCKER,  2  Ind.  Terr.  260,  48  S.  W.  1043. 

Appeal  from  judgment  upon  remand   in   3  Ind.  Terr.  226,  58  L.R.A.  894,  54. 
S.  W.  873. 
Conflict   of  laws  as   to   chattel   mort&aR'es. 

Cited  in  note   (64  L.R.A.  362)   on  conflict  of  laws  as  to  chattel  mortgages. 
Retrospective  operation  of  amendment  affect!  iij?  recording:  of  iiiortj^agrea. 

Cited  in  Evans-Snider-Buel  Co.  v.  McFadden,  58  L.R.A.  911,  44  C.  C.  A.  494, 
]05  Fed.  312  (dissenting  opinion),  on  the  effect  of  the  act  regulating  mortgages 
in  the  Indian  Territory. 

58  L.  R.  A.  894,  McFADDEX  v.  BLOCKER,  3  Ind.  Terr.  224,  54  S.  W.  873. 
Constructive    notice   of   mortgage   nnder   registry   laws. 

Cited  in  footnote  to  Gibson  v.  Thomas,  70  L.R.A.  768,  which  holds  unrecorded 
release  of  portion  of  property  covered  by  mortgage  by  holder  to  mortgagor  not 
binding  on  subsequent  assignee  of  mortgage  without  notice. 

58  L.  R.  A.  900,  EVAXS-SXIDER-BUEL  CO.  v.  McFADDEN,  44  C.  C.  A.  494, 

105  Fed.  293. 

Aflirmed  in  185  U.  S.  514,  46  L.  ed.  1019,  22  Sup.  Ct.  Rep.  758. 
Legislative   power  to   impair   vested   rig-hts. 

Cited  in  Ansley  v.  Ainsworth,  4  Ind.  Terr.  325,  69  S.  W.  884,  holding  that 
the  adoption  of  an  agreement  by  congress  with  Indians  providing  for  common 
wnership  of  coal  deposits  is  valid  as  a  repeal  of  constitution  giving  individual 
coal  rights  though  it  interferes  with  vested  rights  under  the  laws  repealed-, 
Graham  v.  Great  Falls  Water  Power  &  Towusite  Co.  30  Mont.  400,  76  Pac. 
808,  holding  that  the  preferential  right  given  by  congress  to  successful  con- 
testants entitling  them  to  first  entry  on  the  homestead  involved  in  contest  i» 
not  a  vested  right  which  cannot  be  taken  away  by  act  of  congress. 

Cited  in  footnote  to  Livingston  v.  Livingston,  61  L.R.A.  800,  which  holds  that 
unchangeable   provision   for   alimony    in   divorce   decree   cannot   be   impaired   by 
subsequent  statute  empowering  courts  to  modify  same. 
Rig'hts  not   vested. 

Cited  in  Griswold  v.  McGee,  102  Minn.  127,  112  X.  W.  1020,  12  Ann.  Cas. 
186,  holding  that  the  wife's  statutory  rights  in  lieu  of  dower  are  not  vested  but 
merely  contingent  on  her  surviving  husband  and  consequently  may  be  diminished, 
or  absolutely  taken  away  by  legislature;  Downs  v.  Blount,  31  L.R.A. (X.S.)  1086, 
95  C.  C.  A.  289,  170  Fed.  20,  holding  that  title  purchased  from  the  heirs  of  a 
married  woman  who  had  sold  the  property  under  a  deed  not  at  the  time  prop- 
erly acknowledged,  is  not  vested  right  and  may  be  divested  by  a  curative  act- 
applying  to  deficient  deeds. 
.1  u<lii  mi-ii  l  as  a.  vested  contract  right. 

Cited  in  Mottu  v.  Davis,  151  N.  C.  243,  65  S.  E.  969,  holding  that  an  enact- 
ment forbidding  courts  to  entertain  suit  based  on  a  judgment  on  contract  for 
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"futures"  passed  during  pendency  of  such  a  suit  is  valid  and  applicable  to  such 
suit  since  a  judgment  is  not  a  contract;  Re  Ransford,  115  C.  C.  A.  560,  194  Fed. 
662,   to  the  point  that  judgment  differs  from  contract  in  that  it   lacks  mutual 
consent  and  is  usually  against  will  of  debtor. 
Status    of   unrecorded    mortgage. 

Cited  in  Frick  Co.  v.  Oats,  20  Okla.  476,  94  Pac.  682,  on  the  validity  and  force 
of  an  unrecorded  chattel  mortgage  as  between  the  parties,  under  statute. 
Retrospective   operation   of   curative   acts. 

Cited  in  Lanzer  v.  Butt,  84  Ark.  340,  105  S.  W.  595,  holding  that  a  curative 
statute  will  operate  to  divest  the  heirs  of  a  grantor  of  an  estate  remaining  in 
them  through  a  failure  of  a  grant  which  such  act  cures,  the  estate  never  having 
been  aliened  before  passage  of  such  act. 
Construction   of  adopted   statutes. 

Distinguished  in  National  Live  Stock  Commission  Co.  v.  Taliferro,  20  Okla. 
182,  93  Pac.  983,  as  not  deciding  as  to  the  adoption  of  Arkansas  construction 
of  Arkansas  statutes  by  act  of  Congress  making  such  statutes  applicable  to  In- 
dian Territory  and  holding  as  a  matter  of  law  that  such  construction  was 
adopted. 

58  L.  R.  A.  911,  CARMICHAEL  v.  TEXARKANA,  54   C.  C.  A.   179,   116  Fed. 

845. 
Finality   of   judgment   as   prerequisite    to   appeal. 

Cited  in  Muskogee  Land  Co.  v.  Blackburn,  20  Okla.  807,  95  Pac.  252,  holding 
that  an  order  setting  aside  judgment  and  awarding  a  new  trial  is  not  appeal- 
.able  it  not  being  a  final  decision ;  Morgan  v.  Thompson,  59  C.  C.  A.  672,  124 
Fed.  204,  holding  a  judgment  of  United  States  court  of  appeals  for  Indian 
territory  reversing  and  remanding  judgment  of  an  inferior  court  for  further 
proceedings  giving  trial  court  authority  to  determine  rights  of  parties  not  to  be 
final  and  reviewable  in  United  States  circuit  court  of  appeals. 
Joinder  of  parties  in  suit  to  restrain  pollution  of  stream. 

Cited  in  note   (6  L.R.A.  (N.S.)    1149)    on  joinder  of  parties  in  suit  to  restrain 
•pollution  of  water  course. 
l'nr<  i<-ij»arii»ii    in    nuisance    essential    to    responsibility.. 

Cited  in  note    (32  L.R.A. (N.S.)    901)    on  connection  with  or  participation   in 
nuisance    essential   to   responsibility. 
Usability  of  municipality  as  to  drainage.. 

Cited  in  note   (61  L.R.A.  711)   on  duty  and;  liability  of  municipality  with  re- 
spect  to   drainage. 
Right  4e  -connect  property   with   sewer. 

Cited  in  note  {70  L.R.A.  242)  on  right  and  duty  to  connect  property  with 
•drain  or  sewer. 

58  L.  R,  A,  915,  HARRISON  v.  GLUCOSE  SUGAR  REF,  CO.  53  C.  C.  A.  484, 

116  Fed..  304. 
Enforcement    of    contract    restricting    competition. 

Approved  in  National  Enameling  &  Stamping  Co.  v.  Haberman,  120  Fed.  419, 
on   the  enforcement  of   restrictive  covenants   in   Contracts- 
Cited  an  Eureka  Laundry  Co.  v.  Long,  146  Wis..  210,  35  L.R.A.(X.S.)   122,  131 
IN.   W.   412,    holding   that   agreement   as   condition:  to   obtaining  employment   on 
laundry   route,,  not   to  solicit  business   from   customers   era  that  route  for   one's 
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self  or  rival  laundry,  for  two  years  after  term  of  employment  is  enforceable; 
Turner  v.  Abbott,  116  Tenn.  727,  6  L.R.A.  (X.S.)  896,  94  S.  W.  64,  8  Ann.  Cas. 
150,  holding  valid  an  agreement  between  a  dentist  and  his  employee  that  at  the 
termination  of  the  employment  the  employee  would  not  enter  "into  competition" 
with  employer;  Camors-McConnell  Co.  v.  McConnell,  140  Fed.  414,  holding  that 
.a  contract  whereby  the  vendor  of  a  business  agrees  that  he  will  in  no  way 
directly  or  indirectly  enter  into  competition  with  vendee  in  the  line  of  busi- 
ness sold  is  enforceable  and  valid  though  indirectly  in  restraint  of  trade;  Dr. 
Miles  Medical  Co.  v.  Platt,  142  Fed.  609,  holding  that  the  owner  of  a  secret 
patent  medical  process  may  withhold  it  from  sale  altogether  or  impose  any  re- 
strictions he  wishes  in  a  sale  thereof  since  he  is  the  sole  owner  and  no  one  else 
has  an  interest  therein;  John  D.  Park  &  Sons  Co.  v.  Hartman,  12  L.R.A.  (N.S.) 
193,  82  C.  C.  A.  158,  153  Fed.  30,  Reversing  145  Fed.  377,  holding  that  the  owner 
of  a  secret  private  process  may  lawfully  protect  himself  against  exposure  by 
one  obtaining  secret  through  confidential  relation,  by  means  of  restricting  con- 
tract. 

Cited  in  footnote  to  Stewart  v.  Hook,  63  L.R.A.  255,  which  denies  right  of 
purchaser  of  secret  medicinal  preparation  to  maintain  action  for  damages 
against  one  subsequently  purchasing  from  his  grantor. 

Cited  in  notes  (6  L.R.A.  (N.S.)  892)  on  validity  of  agreement  by  employee 
not  to  compete  with  employer;  (12  L.R.A.  (N.S.)  102,  106;  133  Am.  St.  Rep. 
764,  766)  on  protection  of  secret  processes  and  trade  secrets  against  disclosure. 
— —  By  injunction. 

Cited  in  Texas  Co.  v.  Central  Fuel  Oil  Co.  114  C.  C.  A.  21,  194  Fed.  22,  hold- 
ing that  in  suit  for  specific  performance  of  contract,  where  bill  states  cause  of 
action  for  such  relief,  preliminary  injunction  to  restrain  violation  of  contract 
may  issue;  Camors-McConnell  Co.  v.  McConnell,  340  Fed.  418,  allowing  in- 
junction against  vendors  breach  of  restrictive  clause  in  sale  of  his  business. 

Cited  in  footnote  to  Stone  v.  Goss,  63  L.R.A.  344,  which  upholds  right  to  in- 
junction against  disclosure  of  trade  secret  in  violation  of  contract. 

Cited  in  note  (31  L.R.A.(N.S.)  250)  on  injunction  to  prevent  employee  from 
entering  rival's  service. 

Distinguished  in  Chain  Belt  Co.  v.  Von  Spreckelsen,  117  Wis.  122,  94  N.  W. 
78,  where  employee  stated  on  oath  that  the  knowledge  he  possesses  is  not  secret 
and  that  it  was  not  obtained  while  in  the  employ  of  plaintiff  and  such  allega- 
tions are  not  denied  by  plaintiff. 

—  As    affected    by    territorial    limitation. 

Approved  in  Knapp  v.  S.  Jarvis  Adams  Co.  70  C.  C.  A.  536,  135  Fed.  1012, 
holding  that  the  territorial  limits  of  a  restrictive  covenant  may  be  made  coin- 
cident to  the  limits  of  the  territory  covered  by  restricting  party's  interest. 

Cited  in  note  (24  L.R.A. (N.S.)  937,  939)  on  validity  of  agreement  by  em- 
ployee not  to  engage  in  competing  business,  as  affected  by  scope  in  time  and 
territorial  extent. 

—  An  affected   by   nature   of   business   restricted. 

Cited  in  American  Brake  Beam  Co.  v.  Pungs,  73  C.  C.  A.  357,  141  Fed.  926, 
on  restrictive  covenants  as  not  being  necessarily  confined  to  a  limited  place  or 
time,  where  the  nature  of  the  business  demands  otherwise;  Prame  v.  Ferrell,  92 
C.  C.  A.  374,  166  Fed.  705,  holding  that  a  restriction  of  operation  covering  all 
•of  the  United  States  is  not  invalid  where  from  the  nature  of  the  business  it  is 
not  unreasonable  and  public  interests  are  not  affected. 
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it  Inh  t    to   urg'e   illegality  of   contract. 

Cited  in  Internationa]  Harvester  Co.  v.  Eaton  Circuit  Judge  (International 
Harvester  Co.  v.  Smith)  163  Mich.  64,  30  I,.R.A.(N.S.)  588,  127  N.  W.  695, 
Ann.  Cas.  1912A,  1022,  holding  that  foreign  corporation  authorized  to  do  busi- 
ness in  state  may  recover  from  its  agents  money  collected  for  goods  sold,  in 
violation  of  anti-trust  laws;  Bessire  &  Co.  v.  Corn  Products  Mfg.  Co.  47  Ind- 
App.  309,  94  N.  E.  353,  holding  that  fact  that  corporation  is  acting  in  violation 
of  state  and  federal  anti-trust  laws  constitutes  no  defense  to  action  by  it  to- 
enforce  its  contracts  for  goods  sold  and  delivered;  Gilbert  v.  American  Surety 
Co.  61  L.R.A.  257,  57  C.  C.  A.  619,  121  Fed.  503,  holding  that  vendor  of  prop- 
erty under  a  contract  in  restraint  of  trade  who  is  again  put  in  possession  of 
such  property  as  agent  of  vendee  cannot  urge  the  illegality  of  sale  in  an  at- 
tempt to  hold  the  property  as  his  own;  Dr.  Miles  Medical  Co.  v.  Platt,  142  Fed. 
6 JO,  holding  that  the  fact  that  a  person  seeking  to  enforce  a  restrictive  covenant 
in  a  contract  is  maintaining  a  monopoly  thereby  cannot  be  set  up  as  a  defense- 
to  the  enforcement;  Western  U.  Teleg.  Co.  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
137  Fed.  438,  holding  that  in  an  action  to  enforce  right  of  way  contract  the 
defense  cannot  set  up  that  the  contracts  violate  some  statutory  prohibition  in 
favor  of  the  Government;  Chicago  Wall  Paper  Mills  v.  General  Paper  Co.  7& 
C.  C.  A.  607,  147  Fed.  494,  8  Ann.  Cas.  889,  holding  that  a  contract  for  sale 
of  merchandise  is  not  rendered  illegal  because  one  of  the  parties  thereto  was  main- 
taining a  monopoly,  such  contract  having  no  direct  connection  with  the  unlawful 
combination. 

Distinguished  in  Indiana  Mfg.  Co.  v.  J.  I.  Case  Threshing  Mach.  Co.  148  Fed. 
23,  where  the  legality  of  the  contract  on  which  suit  was  based  is  directly  in- 
volved in  the  right  to  relief. 

58  L.  R.  A.  921,  FT.  SMITH  v.  SCRUGS,   70  Ark.  549,  91  Am.  St.   Rep.   100r 

69  S.  W.  679. 
Taxation  of  vehicles. 

Cited  in  Kellaher  v.  Portland,  57  Or.  583,  110  Pac.  492,  holding  that  ordi- 
nance taxing  vehicles  used  upon  city  streets,  is  not  objectionable  because  it 
exempts  vehicles  used  for  pleasure  or  out  of  town  vehicle;  Waters-Pierce  Oil  Co. 
v.  Hot  Springs,  85  Ark.  513,  16  L.R.A.(N.S.)  1037,  109  S.  W.  293,  holding  a 
regulation  arbitrarily  classifying  vehicles  for  taxation  and  not  based  on  the 
character  of  use  made  of  the  streets  thereby  to  be  invalid :  Harder's  Fire  Proof 
Storage  &  Van  Co.  v.  Chicago,  235  111.  79,  85  N.  E.  245,  14  Ann.  Cas.  536r 
upholding  the  power  of  the  legislature  to  authorize  municipalities  to  impose  a 
tax  on  vehicles  for  street  use. 

Cited  in  notes  (21  L.R.A.  (N.S.)  83)  on  discrimination  as  to  amount  of  tax 
or  license  fee  on  different  vehicles  as  affecting  validity;  (23  L.R.A. (N.S.)  455) 
on  applicability  of  ordinance  imposing  license,  to  vehicles  owned  by  nonresi- 
dents; (129  Am.  St.  Rep.  285)  on  constitutional  limitations  on  power  to  im- 
pose license  or  occupation  taxes  on  vehicles. 
Discrimination  in  taxation. 

Cited  in  Shibley  v.  Ft.  Smith  &  V.  B.  Dist.  96  Ark.  419,  132  S.  W.  444,  holding 
that  constitutional  requirement  of  uniformity  in  taxation  is  satisfied  when 
assessment  for  local  benefits  are  imposed  with  substantial  equality  upon  all 
standing  in  like  relation;  Ex  parte  Byles,  93  Ark.  616,  37  L.R.A. (N.S.)  776r 
126  S.  W.  94,  holding  that  statute  imposing  license  tax  upon  peddlers  of  light- 
ning rods,  clocks,  steel  ranges,  pumps  and  vehicles  is  not  void  for  making 
unjust  classification. 
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Cited  in  note    (40  L.R.A.  (N.S.)    279)    on  discrimination  against  nonresidents, 
in  imposing  license  or  occupation  tax. 
Double   taxation. 

Cited  in  note   (129  Am.  St.  Rep.  265)    on  tax  on  property  and  also  on  occu- 
pation. 
Yulue  an  basis  of   taxation. 

Cited  in  note   (129  Am.  St.  Rep.  266)   on  true  value  as  basis  of  taxation. 

58  L.  R.  A.  925,  BRAGG  v.  STATE,  134  Ala.  165,  32  So.  767. 

Followed  without  discussion  in  Ligon  v.  State,  145  Ala.  659,  39  So.  662. 
•"Practice   of   medicine." 

Approved  in  People  v.  Allcutt,  117  App.  Div.  552,  102  N.  Y.  Supp.  678, 
holding  a  doctor  professing  to  cure  without  use  of  drugs  by  diet  and  massage 
treatments  to  be  in  the  practice  of  medicine. 

Cited  in  State  v.  Johnson,  84  Kan.  419,  41  L.R.A. (N.S.)  542,  114  Pac.  390; 
State  v.  Smith,  233  Mo.  263,  33  L.R.A.  (N.S.)  186,  135  S.  W.  465,— holding  that 
removing  cause  of  disease  by  adjustment  of  spinal  column  under  system  termed 
"chiropractic"  is  win. in  statute  requiring  license  before  practicing  medicine; 
Witty  v.  State,  173  Ind.  412,  25  L.R.A.  (N.S.)  1301,  90  N.  E.  627,  holding  that  a 
doctor  who  procures  results  by  rubbing  the  affected  part  is  in  the  practice  of 
medicine  within  statute  requiring  license;  State  v.  Marble,  72  Ohio  St.  40,  70 
L.R.A.  841,  106  Am.  St.  Rep.  570,  73  N.  E.  1063,  2  Ann.  Cas.  898,  on  what 
kinds  of  treatment  constitute  a  practice  of  medicine. 

Cited  in  footnotes  to  State  v.  Biggs,  64  L.R.A.  140,  which  denies  right  to 
compel  a  license  as  for  practice  of  medicine  and  surgery  from  treating  disease  by 
baths,  physical  culture,  manipulation  of  muscles,  bones,  spine  and  solar  plexus, 
and  advice  as  to  diet;  State  v.  Yegge,  69  L.R.A.  504,  which  holds  license  re- 
quired of  ophthalmologist  who  prefixes  letters  "Dr."  on  sign  and  on  notices  in 
which  he  undertakes  to  correct  certain  diseased  conditions  by  fitting  glasses  to 
eyes. 

Cited    in    note    (3    L.R.A.(N.S.)    765)    on   application    of   statutes   regulating 
practice   of  medicine  to  persons  giving  special   kinds  of  treatment. 
—  Osteopaths. 

Cited  in  footnote  to  State  v.  MacKnight,  59  L.R.A.  187,  which  holds  license 
not  necessary  to  practice  of  osteopathy. 

Cited  in  note   (98  Am.  St.  Rep.  748,  751)    on  practice  of  osteopathy. 

Distinguished  in  Hayden  v.  State,  81  Miss.  299,  95  Am.  St.  Rep.  471,  33  So.  653, 
15  Am.  Grim.   Rep.  522,   holding  under   different   statute   that   "the  practice  of 
medicine"  does  not  apply  to  osteopaths. 
Validity  of  medical   license  acts. 

Cited  in   Smith  v.  People,  51  Colo.  274,  36  L.R.A.  (N.S.)    160,  117   Pac.  612, 
holding  that  police  power  of  state  extends  to  creation  of  board  of  medical  ex- 
aminers whose  license  one  must  secure  before  practising  medicine. 
Interpretation  of  words  having  technical  or  legal  meaning:* 

Cited  in  Louisville  &  N.  R.  Co.  v.  Dunlap,  148  Ala.  25,  41  So.  826,  holding 
that  the  legal  sense  of  the  word  "robber"  will  be  taken,  as  used  in  bill  of  lad 
ing  and  not  the  ordinary  sense  as  including  "depredator,"  where  nothing  appears 
to  indicate  that  use;  Re  Wisner,  36  Mont.  309,  92  Pac.  958,  following  the  construc- 
tion of  the  words  "individual  banker"  as  laid  down  in  the  state  from  which  statute 
was  adopted  although  such  construction  renders  the  language  inapplicable  to  any 
Class  of  persons  in  the  adopting  state. 
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58  L.  R.  A.  931,  STATE  EX  REL.  RAYMOND  v.  LAWRENCE,  86  Minn.  310, 

90  X.  W.  760. 
Power   of   g-nardian    to    move    ward    outside   jurisdiction. 

Cited  in  note   (89  Am.  St.  Rep.  279,  280)   on  common  law  power  of  guardian 
to   move   ward    outside   jurisdiction    of    appointment. 
Gnardiano  of  incompetents. 

Cited  in  Re  Crosswell,  28  R.  I.  140,  66  Atl.  55,  13  Ann.  Cas.  874,  holding  that 
"guardian"  in  statute  relating  to  commitment  of  insane  includes  foreign 
guardians. 

58  L.  R.  A.  941,  HEXLEY  v.  WILSOX,  137  Cal.  273,  92  Am.  St.  Rep.  160,  70 

Pae.  21. 
Emancipation    of    wife    as    affecting:    husbands    common    law    liability    for- 

her   torts. 

Cited  in  Kellar  v.  James,  63  W.  Va.  143,  14  L.R.A.(N.S.)  1009,  59  S.  E.  939, 
on  married  woman  statutes  as  not  having  relieved  husband  of  liability  for  wife's 
torts. 

Cited  in  notes  (14  L.R.A.(X.S.)  1006)  on  effect  of  married  women's  acts 
upon  husband's  liability  for  wife's  torts;  (92  Am.  St.  Rep.  167,  169)  on  lia- 
bility of  husband  for  torts  of  wife. 

Distinguished   in   Schuler   v.  Henry,   42   Colo.   371,   14   L.R.A.(X.S.)    1011,   94 
Pac.  360,  where  the  wife  is  emancipated  to  a  vastly  greater  extent  than  in  any 
other  state  which  gives  her  absolute  dominion  over  her  own  person  and  estate 
entitling  her  to  sue  and     be  sued  as  if  sole. 
Liability    of    married    woman    for    her    torts. 

Cited  in  Graham  v.  Tucker,  56  Fla.  312,  19  L.R.A.(X.S.)  534,  131  Am.  St. 
Rep.  124,  47  So.  563,  holding  married  woman  not  liable  in  an  action  of  tort 
where  in  connection  with  her  husband  she  is  operating  on  her  own  property  an 
amusement  park  in  which  a  person  is  injured  through  negligence  and  also  citing 
annotation  on  same  point. 

Cited  in  note  (131  Am.  St.  Rep.  146,  155,  157,  159)  on  liability  of  married 
women  for  torts. 

58  L.  R.  A.  944,  MOXTEITH  v.  KOKOMO  WOOD  EXAMELIXG  CO.  159  Ind, 

149,  64  X.  E.  610. 
Assumption  of  risks  caused  by  breach  of  statute. 

Cited  in  Hall  v.  West  &  S.  Mill  Co.  39  Wash.  450,  81  Pac.  915,  4  Ann.  Cas. 
587;  Inland  Steel  Co.  v.  Kachwinski,  80  C.  C.  A.  571,  151  Fed.  222;  Green  v. 
American  Car  &  Foundry  Co.  163  Ind.  138,  71  X.  E.  268, — holding  that  a  work- 
man does  not  assume  the  risks  caused  by  failure  of  master  to  comply  with  statu- 
tory requirements  as  to  protection  against  injury  from  dangerous  machines  and 
appliances;  Chandler  Coal  Co.  v.  Sams,  170  Ind.  630,  85  X.  E.  341,  holding 
miner  not  to  assume  risk  caused  by  failure  of  mine  operator  to  keep  lights- 
burning  as  provided  by  statute;  Inland  Steel  Co.  v.  Yedinak,  172  Ind.  428,  87 
X.  E.  229,  holding  that  a  thirteen  year  old  boy  falling  asleep  from  exhaustion 
from  long  hours  of  work  and  being  injured  while  asleep  does  not  assume  the 
risk  from  falling  asleep  where  he  is  employed  and  overworked  in  violation  of 
law;  Chamberlain  v.  Waymire,  32  Ind.  App.  447,  68  N.  E.  306,  holding  that  the 
doctrine  of  assumed  risk  has  no  application  to  a  case  for  personal  injuries 
where  an  employee  fell  into  an  open  vat  left  unguarded  in  contravention  of  an. 
express  statutory  duty  to  guard. 
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Cited  in  footnote  to  Martin  v.  Chicago,  R.  1.  &  P.  R.  Co.  59  L.R.A.  C98, 
which  hold  habitually  excessive  speed  of  train  through  municipality  assumed 
by  brakeman. 

\>.su  in  pi  ion     of     risks     from     ohvionM    <1  <-f  •-«•  I  •«. 

Cited  in  Miami  Coal  Co.  v.  Kane,  45  1ml.  App.  393,  90  N.  E.  13;  Muren  Coal 
&  Ice  Co.  v.  Copeland,  46  Ind.  App.  235,  90  N.  E.  489,— holding  that  failure  of 
mine  operator  to  supply  props  for  use  of  miner,  during  progress  of  work,  is  not 
assumed  by  miner;  Robertson  v.  Ford,  164  Ind.  542,  74  N.  E.  1,  holding  that- 
under  common  law  a  servant  having  knowledge  of  broken  and  unguarded  ma- 
chinery assumes  the  risks  therefrom  in  the  absence  of  a  showing  that  he  re- 
mained at  work  on  a  promise  of  repairs;  Chicago,  1.  &  L.  R.  Co.  v.  Leachman, 
161  Ind.  517,  69  N.  E.  253,  holding  that  a  traveler  on  a  highway  may  pass  over 
a  defective  crossing  without  fault  where  he  uses  due  care  in  doing  so  and  the 
place  is  not  impassible  or  known  by  him  to  be  so  dangerous  as  to  render  injury 
probably  certain. 
"Where  the  defects  constitute  breach  of  statute. 

Cited  in  Princeton  Coal  Min.  Co.  v.  Howell,  46  Ind.  App.  576,  92  N.  E.  122, 
holding  that  servant  who  enters  main  entry  in  coal  mine,  loose  rock  in  ceiling 
of  which  was  negligently  propped,  does  not  assume  risk  of  dangers  thereof, 
under  statute,  requiring  mine  boss  to  secure  loose  stone;  American  Car  & 
Foundry  Co.  v.  Clark,  32  Ind.  App.  648,  70  N.  E.  828,  holding  that  doctrine  of 
assumed  risk  does  not  apply  where  negligence  charged  in  violation  of  statute 
requiring  machinery  to  be  guarded;  Streeter  v.  Western  Wheeled  Scraper  Co. 
254  111.  250,  41  L.R.A.  (N.S.)  630,  98  N.  E.  541,  holding  that  servant  does  not, 
by  continuing  to  operate  machine  which  has  not  been  protected  by  guards, 
assume  risk  of  injury  from  violation  of  statute;  Davis  v.  Mercer  Lumber  Co_ 
164  Ind.  420,  73  N.  E.  899,  holding  the  fact  that  servant  knew  that  saw  was 
unguarded  will  not  defeat  his  recovery  for  injury  caused  by  neglect  of  master 
to  perform  his  statutory  duty  to  guard  the  saw;  American  Rolling  Mill  Co.  v_ 
Hullinger,  161  Ind.  681,  67  N.  E.  986,  on  liability  for  injury  from  obvious  de- 
fects which  master  is  under  statutory  duty  to  prevent;  Buehner  Chair  Co.. 
v.  Feulner,  164  Ind.  374,  73  N.  E.  816,  holding  that  contributory  negligence  ir» 
sustaining  injury  from  master's  breach  of  statutory  duty  is  a  question  for  the- 
jury  where  the  defects  caused  by  breach  were  obvious. 

Cited  in  footnote  to  St.  Louis  Cordage  Co.  v.  Miller,  C3  L.R.A.  551,  which; 
holds  danger  from  exposed  gearing  in  factory  assumed  by  employee. 

Cited  in  note  (19  L.R.A.  (N.S.)   647)   on  assumption  of  risk  of  master's  breach: 
of  statutory  duty. 
Private  rijfht  of  action   for  breach   of  statute   in   interest  of  public. 

Cited  in  Willette  v.  Rhinelander  Paper  Co.  145  Wis.  568,  130  N.  W.  853,. 
holding  that  where  statute  commands  doing  of  some  act  by  one  person  for 
personal  safety  of  another  without  prescribing  penalty  for  benefit  of  latter 
in  case  of  injury  by  breach  of  such  command,  such  breach  is  negligence  per  ser 
but  rebuttable  by  proof  to  contrary;  Sutton  v.  Wood,  120  Ky.  31,  85  S.  W.  201  r 
8  Ann.  Gas.  894,  holding  that  a  statute  providing  regulations  and  restrictions 
on  the  sale  of  poisons  for  the  benefit  of  the  general  public,  will  support  a  catise- 
of  action  by  administrator  of  person  killed  as  result  of  violation  of  the  statute 
in  sale  of  strychnine;  Andricus  v.  Pineville  Coal  Co.  121  Ky.  734,  90  8.  W.  233, 
holding  that  a  mine  laborer  can  recover  for  injury  resulting  from  breach  of 
duty  imposed  on  the  operator  by  statute  as  well  as  if  the  duty  violated  were- 
imposed  by  the  common  law;  Nottage  v.  Sawmill  Phoenix,  133  Fed.  981,  holding. 
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that   a   right   of   action    accrues   to   person    injured    through    violation    of    penal 
statute  requiring  the  guarding  of   dangerous   machinery. 
Blandntory    nature    of    statutes    re«juiriii«    machinery    guards. 

Cited  in  Tucker  &  D.  Mfg.  Co.  v.  Staley,  40  Ind.  App.  68,  80  X.  E.  975,  hold- 
ing that  the  statute  requiring  saws  to  be  properly  guarded  imposed  on  person 
maintaining  them  the  imperative  duty  to  guard  them  whenever  such  guard- 
ing is  practical  and  possible. 

—  Scope    of   statute. 

Cited  in  United  States  Furniture  Co.  v.  Tasclmer,  40  Ind.  App.  676,  81  N. 
E.  736,  holding  that  a  statute  imposing  duty  to  guard  ''saws  and  machinery  of 
every  description"  applies  to  a  "shaper"  an  appliance  made  of  a  set  of  revolving 
knives  operated  after  the  manner  of  a  circle  saw ;  Hoffmeyer  v.  State,  37  Ind. 
App.  531,  77  N.  E.  372,  holding  that  the  dangerous  machinery  protection  stat- 
ute considered  from  its  object  to  protect  laborers,  applies  to  a  work-shop  for 
railway  repairs  as  well  as  to  places  where  goods  are  manufactured  for  the 
market;  Baltimore  &  0.  S.  W.  R.  Co.  v. -Cavanaugh,  35  Ind.  App.  37,  71  X.  E. 
239,  holding  that  the  object  of  the  statute  declaring  dangerous  certain  machinery 
and  requiring  guards  therefor  being  for  the  better  protection  of  employees,  it 
it  must  be  construed  to  operate  for  their  advantage  and  benefit;  Bessler  v. 
Laughlin,  168  Ind.  43,  79  X.  E.  1033,  holding  that  the  statute  requiring  vats 
to  be  guarded  does  not  apply  to  an  injury  caused  by  the  falling  of  the  detached 
cover  of  a  vat  knock-ing  employee  into  vat  into  winch  logs  were  at  the  time  being 
thrown,  hence  the  doctrine  of  assumption  of  risk  applies. 

—  Sufficiency    of    compliance. 

Cited  in  Paul  Mfg.  Co.  v.  Racine.  43  Ind.  App.  699,  88  X'.  E.  529,  holding  that 
the   positive   duty    to   properly   guard    saw    imposed    by   statute    is   not   complied 
with  where  guard  has  been  allowed  to  get  out  of  repair  and  has  remained  in- 
efficient for  a  great  length  of  time. 
Effect  of  noncoinpliance. 

Cited  in  Kelsay  v.  Chicago,  C.  &  L.  R.  Co.  41  Ind.  App.  133,  81  X.  E.  522; 
Graham  v.  Chicago,  I.  &  L.  R.  Co.  39  Ind.  App.  283,  77  X.  E.  57, — holding  that 
a  railroad  company  violating  a  mandatory  statute  is  liable  to  a  suit  without 
first  being  notified  of  its  violation,  the  person  injured  not  being  under  any  duty 
because  of  the  violation. 

—  Xoiiconiplianee   as    iieg-lig-ence    per    me. 

Cited  in  Caspar  v.  Lewin,  82  Kan.  631,  109  Pac.  657,  on  the  violation  of  im- 
perative duty  to  guard  or  fence  machinery  as  being  negligence  per  se;  M.  S. 
Huey  Co.  v.  Johnston,  164  Ind.  492,  73  X.  E.  P96,  holding  that  a  charge  of 
negligence  from  failure  to  guard  a  dangerous  machine  capable  of  being  com- 
pletely guarded  sets  up  a  cause  of  action  under  statute  and  shows  a  prima 
lacie  case  of  negligence;  Antioch  Coal  Co.  v.  Rockey,  169  Ind.  252,  82  X.  E.  76, 
holding  that  a  failure  of  master  to  comply  with  statute  requiring  the  guarding 
of  dangerous  machines  is  negligence  per  se  giving  a  right  of  action  to  servant 
directly  injured  thereby,  in  absence  of  contributory  negligence;  Paul  Mfg.  Co.  v. 
Racine,  43  Ind.  App.  698,  88  X.  E.  529,  on  negligence  per  se  as  arising  from 
failure  to  properly  guard  machines  specifically  mentioned  in  statute;  United 
States  Cement  Co.  v.  Cooper,  172  Ind.  606,  88  X.  E.  69,  holding  that  a  failure- 
to  guard  dangerous  machinery  as  imperatively  demanded  by  statute  is  negli 
gence  per  se. 
Sufficiency  of  complaint. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Bossert,  44  Ind.  App.  248,  87  X'.  E. 
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158,  holding  that  in  action  against  railroad  company  for  injury  under  employ- 
er's liability  act,  plaintiff  must  negative  assumption  of  risk  in  complaint; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Powers,  173  Ind.  114,  88  N.  E.  1073,  holding 
that  complaint  for  injuries  caused  by  master's  violation  of  statute,  need  not 
negative  servant's  knowledge  of  such  violation,  nor  allege  facts  showing  that 
servant  did  not  assume  risk;  Indiana  Mfg.  Co.  v.  Wells,  31  Ind.  App.  462,  68 
N.  E.  319,  holding  that  an  averment  that  employer  failed  to  properly  guard 
machinery  charges  an  omission  of  a  statutory  duty  and  is  under  the  statute  a 
sufficient  charge  of  negligence;  Blanchard-Hamilton  Furniture  Co.  v.  Colvin, 
32  Ind.  App.  402,  69  N.  E.  1032,  holding  that  an  allegation  that  machinery 
was  not  properly  guarded  in  an  action  for  breach  of  statutory  duty  to  properly 
guard  machinery,  being  in  the  words  of  the  statute  is  not  insufficient  as  being 
a  mere  statement  of  a  conclusion;  Nickey  v.  Dougan,  34  Ind.  App.  606,  73  N. 
E.  288,  holding  that  a  complaint  need  not  refer  to  statute  to  bring  the  cause 
of  action  there  under,  it  being  sufficient  if  by  its  general  averments  a  breach 
of  statutory  duty  is  shown  to  be  cause  of  injury;  Espenlaub  v.  Ellis,  34  Ind. 
App.  166,  72  N.  E.  527,  holding  complaint  in  an  action  based  on  breach  of  duty 
to  guard  a  saw  need  not  aver  lack  of  knowledge  of  unguarded  condition  or  the 
danger  therefrom  or  the  inability  in:  the  exercise  of  due  care  to  obtain  such 
knowledge;  Muncie  Pulp  Co.  v.  Hacker,  37  Ind.  App.  203,  76  N.  E.  770,  holding 
failure  to  aver  that  it  was  possible  or  practicable  to  provide  emery  wheel  with 
electric  draft  fan  is  not  fatal  especially  where  the  pleadings  show  that  none 
were  provided,  that  without  them  the  emery  wheels  were  dangerous  and  that 
it  was  practical  to  operate  them  with  proper  fans;  Laporte  Carriage  Co.  v.  Sul- 
lend,er,  165  Ind.  301,  75  N.  E.  277,  holding  that  the  statute  requiring  guards  orf 
specified  kinds  of  machinery  only  requires  them  where  such  machinery  is  dan-' 
gerous  hence  a  complaint  alleging  injury  from  an  "emery  belt"  not  showing  in 
any  way  its  dangerous  character  is  demurrable. 

Disapproved  in  National  Fire  Proofing  Co.  v.  Roper,  38  Ind.  App.  604,  77 
N.  E.  370,  holding  that  a  complaint  founded  on  a  failure  to  properly  guard 
machinery  the  fact  that  it  was  possible  or  practical  to  guard  without  hindering 
machines  natural  efficiency  must  be  affirmatively  alleged.. 

58  L.  R.  A.  949,  HART  v.  SMITH,  159  Ind.  182,  95  Am.  St.  Rep.  280,  64  N.  E. 
861. 

Cited  historically  in  Smith  v.  Smith,  159  Ind.  389,  65  N.  E.  183,  a  subsequent 
litigation  involving  the  same  facts. 
Xeeesslty    for  legislative   imposition   of   tax. 

Cited    in   Aachen    &   M.    F.   Ins.   Co.   v.   Omaha,    72   Neb.    531,    101    N.   W.   3, 
holding  that  a  tax  imposed  for  municipal   purposes  by  local  tax  commissioner 
without  authority  from  the  legislature  is  invalid. 
Property   subject   to  taxation. 

Followed  in  Com.  v.  Kentucky  Distilleries  &  Warehouse  Co.  132  Ky.  530,  21 
L.R.A.(N.S.)  32,  136  Am.  St.  Rep.  186,  116  S.  W.  766,  18  Ann.  Cas.  1156,  holding 
trade  marks  used  in  connection  with  several  brands  of  whisky  not  taxable. 

Cited  in  Baltimore  v.  Johnson,  96  Md.  740,  61  L.R.A.  571,  54  Atl.  646,  hold- 
ing a  seat  in  stock  exchange  not  taxable  property;  Cook  v.  Miller,  47.  Ind.  App.. 
458,  94  N.  E.  783,  holding  that  where  wife  advanced  purchase  money  for  lands., 
but  husband,  without  her  knowledge  took  legal  title,  she  is  not  liable  for.^  taxes 
on  sum  so  advanced,  where  taxes  on  lands  were  paid,  she  being  equitable  o,wner. 
1'roperty  included  under  tax  law*. 

Cited  in  Bell  v.  Meeker,  39  Ind.  App.  235,  78  N.  E.  641,  holding  that  statute* 
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providing  for  assessment  and  collection  of  public  revenue  should  not  be  so  con- 
strued as  to  include  therein  classifications  of  property  in  addition  to  those 
•designated  even  though  the  attempted  additions  are  clearly  analogous;  Harvey 
€oal  &  Coke  Co.  v.  Dillon,  59  \V.  Va.  633,  0  L.R.A.  (N.S.)  642,  53  S.  E.  928, 
holding  tax  statutes  should  be  construed  to  tax  all  property  that  can  reason- 
.ably  be  included  thereunder  in  obedience  to  the  constitutional  mandate  that 
all  property  be  taxed. 
Coiiclusiveness  of  tax  board's  decisions. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  83,  89  N.  E.  590,  holding  that 
state  board  of  tax  commissioners  is  not  court  in  such  sense  that  its  conclu- 
sions are  final  as  to  what  are  subjects  of  taxation;  Cleveland,  C.  C.  &  St.  L. 
H.  Co.  v.  Ensley,  44  Ind.  App.  543,  89  N.  E.  607,  holding  that  assessment  for 
taxation  by  county  auditor  and  county  treasurer,  of  property  belonging  to 
railroad  company  can  be  enjoined;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Clark  County, 
170  Ind.  302,  84  N.  E.  529,  holding  that  tax  payer  cannot  successfully  appeal  to 
the  courts  where  state  tax  board  having  jurisdiction  and  acting  without  fraud 
ihas  erred  in  its  conclusions  in  an  inquiry  into  the  correctness  of  taxpayers  re- 
turn, but  must  resort  to  remedy  by  rehearing  or  otherwise  as  law  may  provide; 
Indiana  Mfg.  Co.  v.  Koelme,  188  U.  S.  688,  47  L.  ed.  656,  23  Sup.  Ct.  Rep.  452, 
on  the  power  of  the  courts  to  review  decisions  of  the  state  board  of  tax  com- 
missioners; Gray  v.  Foster,  46  Ind.  App.  155,  92  N.  E.  7,  holding  that  powers 
of  state  board  of  tax  commissioners  are  all  statutory  and  statutory  methods 
of  procedure  must  be  followed. 

Distinguished  in  Jeffersonville  v.  Louisville  &  J.  Bridge  Co.  169  Ind.  660,  83 
N.  E.  337,  where  the  taxing  board  in  a  case  of  over  valuation  was  not  shown  to 
have  exceeded  its  jurisdiction. 
—  Decisions  outside  jurisdiction. 

Cited  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  ed.  767,  24  Sup.  Ct.  Rep.  498, 
holding  that  where  an  assessment  is  levied  on  property  not  subject  to  tax  with- 
in the  state,  the  action  of  the  tax  board  is  without  jurisdiction  and  void;  Clear- 
water  Timber  Co.  v.  Shoshone  County,  155  Fed.  631,  on  the  invalidity  in  toto 
of  an  assessment  of  property  as  a  whole  where  part  thereof  is  not  subject  to 
taxation. 
Unnecessary  constitutional  questions. 

Cited  in  Weir  v.  State,  161  Ind.  439,  68  N.  E.  1023;  White  v.  Sun  Pub.  Co. 
164  Ind.  430,  73  N.  E.  890;  Hammer  v.  State,  173  Ind.  204,  24  L.R.A. (N.S.) 
798,  89  N.  E.  850;  State  ex  rel.  Antrim  v.  Reardon,  161  Ind.  251,  68  N.  E.  169,— 
refusing  to  pass  on  constitutionality  of  statute  where  possible  to  decide  case  on 
ainother  point. 

58  L.  R.  A.  956,  AMERICAN  NAT.  BANK  v.  MOREY,  113  Ky.  857,  101  Am. 

St.  Rep.  379,  69  S.  W.  759. 
X>amagres    recoverable    for    dishonoring:    check. 

Cited  in  Kleopfer  v.  First  Nat.  Bank,  65  Kan.  777,  70  Pac.  880,  holding  that 
fcank  is  liable  in  damages  resulting  from  failure  to  pay  money  of  depositor  upon 
-demand;  Weller  v.  Western  State  Bank,  18  Okla.  498,  90  Pac.  877,  holding  that 
»,  verdict  giving  depositor  actual  damages  for  wrongful  refusal  to  honor  check 
and  in  addition  thereto  the  sum  of  seven  hundred  dollars  as  general  and  sub- 
stantial damages  is  valid  being  rendered  under  proper  instructions  and  not  by 
prejudice;  Columbia  Nat.  Bank  v.  MacKnight,  29  App.  D.  C.  587,  holding  that 
physician  may  recover  substantial  damages  for  failure  to  honor  his  check 
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though  he  does  not  show  special  damage  and  is  not  conlined  to  nominal  dam- 
Ages  simply  because  he  is  not  a  trader;  Wiley  v.  Bunker  Hill  Nat.  Bank,  183 
Mass.  496,  67  N.  E.  655,  holding  that  substantial  damages  may  be  recovered 
for  injury  to  credit  caused  by  refusal  to  honor  check  the  bank  knowing  that 
depositor  was  a  trader  having  a  large  business,  necessarily  done  on  credit. 

Cited  in  note  (5  L.R.A.  (N.S.)   872)   on  character  of  action  by  depositor  against 
bank  wrongfully  refusing  to  honor  check. 
l):i  iiuiii«-N    for    wrongful    discontinuance    of    service. 

Cited  in  footnote  to  Cumberland  Teleph.  &  Teleg.  Co.  v.  Hendon,  60  L.R.A. 
S49,  which  holds  damages  for  wrongfully  disconnecting  telephone  to  be  amount 
which  will  compensate  for  injuries  from  breach  of  contract. 

58  L.  R.  A.  959,  KUBRICHT  v.   STATE,  44  Tex.   Crim.   Rep.  94,   100  Am.  St. 

Rep.  842,  69  S.  W.  157. 
Privileged   communications. 

Cited  in  note  (104  Am.  St.  Rep.  142)  on  whether  libelous  false  statements  in 
baptismal  register  are  privileged. 
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59  L.  R.  A.  33,  BUTTON  v.  WEBB,  124  N.  C.  749,  33  S.  E.  169,  126  N.  C.  897, 
36  S.  E.  34]. 

Rehearing  denied  in  326  N.  C.  897,  59  L.R.A.  44,  36  S.  E.  341. 
Navig-ability    of    stream. 

Cited  in   Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn.  440,   5 
L.R.A.  (K.S.)   644,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  that  the  public  has 
a  right  of  way  in  any  stream  which  in  its  natural  state  and  ordinary  volume  is 
capable  of  transporting  products  to  market. 
Obstruction    of   navigation.     ,  . 

Cited  in  footnotes  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Wiygul,  61  L.R.A.  578, 
which  sustains  right  of  state  to  authorize  obstruction,  entirely  within  limits  of 
state,  in  bed  of  navigable  river  of  United  States,  when  necessary  to  repair  bridge, 
although  river  extends  into  another  state;  Reyburn  v.  Sawyer,  65  L.R.A.  931, 
which  sustains  right  of  owner  of  island  to  injunction  against  maintenance  of 
fishing  nets  in  adjoining  waters  so  as  to  obstruct  navigation. 

Cited  in  note    (67  L.R.A.  821)    on  right  to  improve  navigability  of  stream. 
Use   of    IIM  \  iiin  !•!«-   Mtream. 

Cited  in  notes  (64  L.R.A.  977,  981)  on  liability  for  injuries  caused  by  attempted 
exercise  of  rights  of  navigation;  (70  L.R.A.  272)  on  use  of  navigable  stream  as 
highway;  (35  L.R.A.(N.S. )  834)  on  right  of  riparian  owner  to  impound  water 
for  floating  logs. 

59  L.  R.  A.  55,  STATE  v.  SUNAPEE  DAM  CO.  70  N.  H.  458,  50  Atl.  108. 

Exceptions  to  order  entered  upon  further  hearing  72  N.  H.  115,  55  Atl.  899. 
Interference   by   equity   to   protect    water   rljilits. 

Cited  in  Allott  v.  American  Strawboard  Co.  237  111.  62,  86  N.  E.  685,  holding 
equity  will  not  enjoin  possession  of  abutments  to  dam  and  erection  of  dam  until 
legal  title  to  rights  infringed  is  established  at  law. 
Rig-htN   of   riparian    owners   lit   lands   adjoining-    public    -water. 

Cited  in  Dolbeer  v.  Suncock  Waterworks  Co.  72  N.  H.  564,  58  Atl.  504,  holding 
absolute  ownership  in  land  surrounding  public  water  in  lake  ceases  at  high- 
water  mark. 
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Uiu-li  i    of  action   for  lowering-  level  of  body  of  -water. 

Cited  in  De  Witt  v.  Bissell,  77  Conn.  535,  69  L.R.A.  935,  60  Atl.  113,  holding 
persons  who  purchase  property  and  live  near  a  pond  after  its  establishment  and 
use  cannot  object  that  in  the  natural  and  necessary  use  of  pond  in  summer 
months  water  is  drawn  down  so  as  to  expose  some  portions  of  bottom,  causing 
bad  odors, 
isiii'hi  to  divert  waters  of  stream. 

Cited  in  Roberts  v.  Claremont  R.  &  Lighting  Co.  74  N.  H.  219,  124  Am.  St. 
Rep.  962,  66  Atl.  485,  holding  one  of  two  co-owners  of  right  to  use  and  divert 
water  of  stream  has  right  to  an  equal  division  and  assignment  in  severalty  if 
such  is  a  reasonable  exercise  of  his  use  and  can  be  done  without  injury  to  co- 
owner. 
Legislative  power  to  impair  public  easement. 

Cited  in  New  London  v.  Davis,  73  N.  H.  74,  59  Atl.  369,  holding  release  in- 
volved in  discontinuance  of  highway  a  legislative  and  not  judicial  function  and 
valid  where  authorized  by  vote  at  town  meeting. 

59  L.  R.  A.  68,  FROST  v.  WASHINGTON  COUNTY  R.  CO.  96  Me.  76,  51  Atl. 

806. 
Assertion  of  a   public  rig-lit. 

Cited  in  Whitmore  v.  Brown,  102  Me.  59,  9  L.R.A.(N.S.)  871,  120  Am.  St. 
Rep.  454,  65  Atl.  516,  holding  private  property  owner  on  navigable  body  of 
water  cannot  enjoin  continuance  of  wharf  on  ground  that  it  impedes  naviga- 
tion. 

Cited  in  note   (3  L.R.A.  (N.S.)   1126)   on  private  right  of  action  for  obstruction 
of  navigable  stream. 
Power  of  state  over  navigable   waters. 

Cited   in  Northern  P.   R.   Co.  v.   Slade   Lumber  Co.   61   Wash.   199,  34   L.R.A. 
(N.S.)    432,  112  Pac.  240    (dissenting  opinion),  on  right  of  state  to  control  of 
navigable  waters  within  its  borders. 
I, »wfuInc.sN   of   acts   authorized   by    statute. 

Cited  in  Independent  Tug  Line  &  Lake  Superior  Lumber  &  Box  Co.  146  Wis. 
130,  131  N.  W.  408  (dissenting  opinion),  on  validity  of  contract  made  by  foreign 
corporation  where  statutes  of  state  have  not  been  complied  with. 

59  L.  R.  A.  80,  NORTHERN  P.  R.  CO.  v.  UNITED  STATES,  44  C.  C.  A.  135,  104 

Fed.  691. 
Rlg-ht    to   recover   damages    from    obstruction    of    river. 

Cited  in  Swain  v.  Chicago,  B.  &  Q.  R.  Co.  160  111.  App.  538,  holding  that  steam- 
ship company  cannot  maintain  action  against  railroad  which  has  obstructed 
navigation  of  river  by  bridge,  prior  to  time  company  embarked  in  business; 
Maxon  v.  Chicago  &  N.  W.  R.  Co.  122  Fed.  556,  holding  owner  of  tug  could  re- 
cover for  damage  to  tug  in  striking  pile  of  stone  left  in  channel  by  railroad  in 
constructing  bridge. 

59  L.  R.  A.  94,  RE  PAGE,  46  C.  C.  A.  160,  107  Fed.  89. 
•'Property"   within    purview   of   bankruptcy   act. 

Cited  in  Cleland  v.  Anderson,  66  Neb.  276,  5  L.R.A. (N.S.)  147,  96  N.  W.  212, 
holding  bankrupt's  interest  in  pending  suit  which,  under  statute  is  assignable,  is 
property;  Bryan  v.  Sturgis  Nat.  Bank,  40  Tex.  Civ.  App.  312,  90  S.  W.  704, 
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holding  bankrupt's  share  in  bank's  accumulated  but  undivided  profits,  not  prop- 
erty, as  profits  are  not  dividends  until  declared. 

Cited   in   note    (27   L.R.A.  (N.S.)    6] 4)    on  seat,  or  funds  derived  from  trans- 
.actions  on  exchange  as  assets  in  bankruptcy. 
Seat   in   stock   exchange   an   property. 

Cited  in  footnote  to  Baltimore  v.  Johnston,  61  L.R.A.  568,  which  holds  seat 
in  Baltimore  stock  exchange  not  taxable  because  not  "property." 

59  L.  R.  A.  97,  MURPHY  v.  CURRY,  137  Cal.  479,  70  Pac.  461. 
Validity    of    statute    prohibiting-    printing-    of    candidate's    name    in    more 
than   one  column* 

Cited  in  Re  Hopper,  73  Misc.  374,  332  N.  Y.  Supp.  730,  holding  that  statute 
providing  that  names  of  candidates  shall  not  appear  more  than  once  on  printed 
•official  ballot  is  unconstitutional;  State  ex  rel.  Shepard  v.  Superior  Ct.  60 
Wash.  379,  140  Am.  St.  Rep.  925,  111  Pac.  233,  holding  that  statute  providing 
that  no  candidate  shall  appear  on  ballot  more  than  once,  and  that  candidate 
may  name  party  under  whose  title  he  desires  to  appear,  if  nominated  by  two 
parties  is  constitutional. 

Cited  in  footnote  to  State  ex  rel.  Fisk  v.  Porter,  67  L.R.A.  473,  which  sus- 
tains as  to  nominee  of  single  political  party  and  nominee  of  electors  by  peti- 
tion, statute  prohibiting  printing  of  name  of  candidate  for  office  in  more  than 
•one  column  of  official  ballot. 

Cited  in  note  (37  L.R.A. (N.S.)  825)  on  constitutionality  of  legislation  re- 
.stricting  candidate  to  one  place  on  ballot. 

Distinguished   in   State  ex   rel.   Fisk  v.   Porter,   13  N.  D.  409,  67  L.R.A.  474, 
100  N.  W.  1080,  3  Ann.  Cas.  794,  upholding  validity  of  statute  as  to  candidate  of 
political  party  and  also  of  electors  by  petition. 
Propriety  of  placing:   nnnie  on  ballot   in   more   than   one   column. 

Cited  in  Payne  v.  Hodgson,  34 'Utah,  282,  97  Pac.  132,  holding  it  proper  to 
place  name  of  candidate  on  more  than  one  column  if  certified  as  candidate  of 
more  than  one  party  where  statute  requires   placing  of  name  of  candidates  as 
•certified  by  party. 
•Certification   of   names  of  candidates. 

Cited  in  Socialist  Party  v.  Uhl,  155  Cal.  795,  103  Pac.  181  (dissenting  opin- 
ion), on  validity  of  requirement  of  affidavit  of  politics  by  candidate  seeking 
printing  of  name  on  ballot. 

Distinguished  in  O'Connor  v.  Smithers,  45  Colo.  30,  99  Pac.  46,  as  inapplicable, 
holding  certification   could   not  be   compelled   until   there   was  a   compliance   by 
•candidate  with  statutory  requirements. 
Validity   of   election  laws. 

Cited  in  State  ex  rel.  McGrael  v.  Phelps,  144  Wis.  41,  35  L.R.A. (N.S.)  370, 
128  N.  VV.  1041  (dissenting  opinion),  on  validity  of  statute  regulating  primary 
elections. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.R.A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  can- 
didate for  party  nomination  at  primary  election. 
Validity  of  statnte  granting:  privileges  not  granted  to  all  citir.ens. 

Distinguished  in  Ex  partc  Gerino,  143  Cal.  416,  66  L.R.A.  253,  77  Pac.  166,  as 
not  affecting  political  rights  and  upholding  validity  of  statute  conferring  on 
certain  medical  societies  right  to  appoint  members  of  state  board  of  medical 
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examiners,    said    statute    not    conferring    individual     benefit     or     advantage    to 
societies. 

59  L.  R.  A.  101,  NORRELL  v.  AUGUSTA  R.  &  ELECTRIC  CO.  116  Ga.  313,  42 

S.  E.  466. 
Prescriptive   rights   against   municipality. 

Cited  in  Wade  v.  Cornelia,  136  Ga.  90,  70  S.  E.  880,  holding  that  prescription 
does  not  run  against  municipality  in  regard  to  land  held  for  public  benefit; 
Robins  v.  McGehee,  127  Ga.  433,  56  S.  E.  461,  holding  right  by  prescription  can- 
not arise  against  city  to  portion  of  street  where  fee  title  is  in  city;  Martin  v. 
Gainesville,  126  Ga.  577,  55  S.  E.  499,  holding  corporate  limits  established  by 
legislative  act  cannot  be  contracted  by  meVe  long  continued  acquiescence  in  less 
extensive  survey  authorized  by  ordinance;  Foley  v.  County  Ct.  54  W.  Va.  27, 
46  S.  E.  240,  holding  title  cannot  be  acquired  by  adverse  possession  to  property 
used  by  county  for  site  of  court  house  and  other  public  buildings;  Langley  v. 
Augusta,  118  Ga.  601,  98  Am.  St.  Rep.  133,  45  S.  E.  486,  holding  right  cannot  be 
acquired  by  prescription  to  portion  of  public  road;  Savannah  Electric  Co.  v. 
Pedrick,  116  Ga.  321,  42  S.  E.  467,  on  right  by  prescription  to  land  in  street; 
State  v.  Paxson,  119  Ga.  732,  46  S.  E.  872,  holding  adverse  possession  by  one 
under  tax  sale  cannot  ripen  into  title  against  state  of  its  own  property. 

Cited  in  note  (36  L.R.A.  (N.S.)  1056,  1057)  on  encroachment  on  street  or 
alley  for  storage  or  similar  purposes  as  basis  of  adverse  possession  or  estoppel. 
Ki-liiiii  iiislniirn  i  of  control  of  public  street. 

Cited  in  Kelsoe  v.  Oglethorpe,  120  Ga.  955,  102  Am.  St.  Rep.  138,  48  S.  E. 
366,  holding  municipal  corporation  may  relinquish  by  abandonment  its  control 
over  street  dedicated  to  it  for  public  use. 

59  L.  R.  A.  104,  SAVANNAH,   F.  &  W.  R.  Co.  v.  BOYLE,  115   Ga.  836,  42  S. 
E.  242. 

Followed  without  discussion  in  Grimsley  v.  Atlantic  Coast  Line  R.  Co.  1  Ga. 
App.  558,  57  S.  E.  943. 
Liability  of  carrier  for   failure   to  protect   passenger   from   third   persons, 

Cited  in  Hilhnan  v.  Georgia  R.  &  Bkg.  Co.  126  Ga.  820,  56  S.  E.  68,  8  Ann. 
Cas.  222,  holding  carrier  liable  where  conductor  allows  ruffianly  and  drunken 
passenger  who  brandishes  pistol  to  remain  in  car  without  attempt  to  protect 
other  passengers;  Fewings  v.  Mendenhall,  88  Minn.  341,  60  L.R.A.  604,  97  Am. 
St.  Rep.  519,  93  N.  W.  127,  on  the  basis  for  the  rule  imposing  liability  on  carrier 
for  safety  of  its  passengers  from  insult  or  personal  violance. 

Cited  in  footnote  to  Penny  v.  Atlantic  Coastline  R.  Co.  63  L.R.A.  497,  which 
holds  carrier  bound  to  warn  passenger  about  to  alight  of  possible  danger  from 
altercation  with  another  passenger. 

Cited   in   notes    (2   L.R.A. (N.S.)    107)    on   liability   of   carrier   for   stranger's 
assault  on  passenger;    (97  Am.  St.  Rep.  531)    on  liability  of  carrier  for  injuries 
from  strikers  or  mobs. 
Sufficiency    of    allegation    of    "negligence"    to    state    action    in    tort. 

Cited  in  Frank  v.  Mandel,  76  App.  Div.  415,  78  N.  Y.  Supp.  855,  holding  com- 
plaint to  recover  damages  for  injuries  from  fall  of  ceiling  which  alleged  negli- 
gence was  in  failing  to  keep  covenant  to  repair  did  not  state  good  cause  of 
action. 
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59  L.  R.  A.  107,  TRAVELERS'  INS.  CO.  v.  AUSTIN,  116  Ga.  264,  94  Am.  St. 

Rep.  125,  42  S.  E.  522. 
Railroad   employee   as   passenger. 

Cited  in  Carswell  v.  Macon,  D.  &  S.  R.  Co.  118  Ga.  827,  45  S.  E.  695,  holding 
telegraph  lineman  transported  to  and  from  his  work  free  of  charge,  he  having 
nothing  to  do  with  operation  or  control  of  train  is  a  passenger;  Haas  v.  St. 
Louis  &  Suburban  R.  Co.  Ill  Mo.  App.  715,  90  S.  W.  1155,  holding  laborer  on 
track  of  street  railway  who  rides  on  laborer's  free  pass  to  place  where  ordered 
to  go  is  passenger. 

Cited  in  note    (19  L.R.A. (M.S.)    718)    on  employee  of  railroad  or  street  rail- 
way as  a  passenger  while  being  carried  to  or  from  work. 
Public    conveyance    within    insurance    policy. 

Cited  in  note  (37  L.R.A. (N.S.)  619)  on  scope  of  provision  for  indemnity  in 
c'ases  of  injury  while  riding  in  public  conveyance. 

59  L.  R.  A.  109,  SOUTHERN  R.  CO.  v.  WEBB,  116  Ga.  152,  42  S.  E.  395. 
Proximate   and    remote   causes. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Patterson,  37  Ind.  App.  623,  75 
N.  E.  857,  holding  negligent  act  of  railroad  in  boarding  up  windows  of  cab 
whereby  engineer  in  order  to  receive  signals  was  compelled  to  turn  to  center  and 
bring  face  in  close  proximity  to  water  gauge,  proximate  cause  of  injury  from 
explosion  of  water  gauge;  Western  &  A.  R.  Co.  v.  Bryant,  123  Ga.  84,  51  S.  E. 
20,  holding  failure  of  foreman  of  hand-car  crew  to  anticipate  that  train  of  an- 
other company  on  parallel  track  would  be  running  was  proximate  cause  of  in- 
jury to  employe  who,  to  avoid  collision  on  own  track,  hurriedly  steps  onto 
parallel  track;  Savannah  Electric  Co.  v.  Wheeler,  128  Ga.  562,  10  L.R.A.(N.S.) 
1183,  58  S.  E.  38,  holding  act  of  company  in  placing  dangerous  and  drunken 
conductor  in  charge  of  street  car  was  proximate  cause  of  injury  to  woman  on 
street  shot  by  conductor  in  attempting  to  collect  fare  from  passenger  on  car; 
Byrd  v.  English,  117  Ga.  193,  64  L.R.A.  97,  43  S.  E.  419,  on  act  of  third  party 
in  rendering  impossible  performance  of  contract  as  constituting  proximate  cause 
of  injury:  Snydor  v.  Arnold,  122  Ky.  562,  92  S.  W.  289,  on  liability  of  owner  of 
pile  of  •lumber  for  injury  to  person  on  sidewalk  caused  by  contact  of  projecting 
board  with  wagon  loaded  with  stone;  Mella  v.  Northern  S.  S.  Co.  162  Fed.  515, 
holding  negligent  act  of  steamship  company  in  causing  passenger  dislocation  of 
shoulder,  not  proximate  cause  of  death  caused  by  unnecessarily  giving  patient 
chloroform  at  hospital  to  which  he  was  taken:  Trigg  v.  Western  U.  Teleg.  Co. 
4  Ga.  App.  418,  61  S.  E.  855,  holding  failure  of  telegraph  company  to  deliver 
telegram  from  wife  to  husband  announcing  her  arrival,  whereby  she  rambled 
about  town  in  search  of  him,  not  proximate  cause  of  injury  to  her,  she  being 
in  delicate  condition  and  knowing  address  of  husband;  Seaboard  Air-Line  R. 
Co.  v.  Smith,  3  Ga.  App.  5,  59  S.  E.  199,  holding  act  of  conductor  in  throwing 
off  from  train  passenger  who  is  in  drunken  condition  not  proximate  cause  of 
injury  to  him  by  collision  with  following  train,  where  after  ejection  he  walks 
three  miles  on  the  track;  Southern  Transp.  Co.  v.  Harper,  118  Ga.  676,  45  S.  E. 
458,  holding  striking  of  steamboat  against  pier  of  drawbridge  the  vessel  going 
slowly  having  drifted  out  of  course  by  high  wind,  not  proximate  cause  of  tramp- 
ling on  passenger  by  fellow  passengers  who  became  panic  stricken;  Carbo  v. 
State,  4  Ga.  App.  585,  62  S.  E.  140,  in  opinion  by  trial  judge  overruling  mo- 
tion for  new  trial  after  conviction  for  involuntary  manslaughter  in  use  of  ful- 
minating preparation. 
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Cited  in  footnotes  to  Daniels  v.  New  York,  N.  H.  &  H.  R.  Co.  62  L.R.A.  751, 
which  denies  liability  of  one  inflicting  injury  rendering  person  insane  for  his 
death  by  suicide  while  conscious  of  purpose  and  physical  effect  of  his  act;  Cole 
v.  German  Sav.  &  Loan  Soc.  63  L.R.A.  416,  which  holds  owner's  permitting 
hall  to  be  dark  not  proximate  cause  of  injury  due  to  fall  in  elevator  well  through. 
door  opened  by  strange  boy  while  elevator  was  elsewhere;  Nelson  v.  Narragansett 
E.  L.  Co.  67  L.R.A.  116,  which  holds  placing  of  electric  light  close  to  trolley 
wire  at  a  curve  not  proximate  cause  of  injury  to  one  struck  by  glass  falling 
from  globe  when  broken  by  trolley  leaving  wire;  Stephenson  v.  Corder,  69- 
L.R.A.  246,  which  holds  striking  of  one  horse  of  heavily  loaded  team  by  boy  in 
turning  over  hitching  rail  proximate  cause  of  their  breaking  loose  and  running 
over  person;  Cohn  v.  May,  69  L.R.A.  800,  which  holds  occupant  of  lower  floors, 
who  blocks  stairways  liable  for  injury  to  tenant  of  upper  floor  who  is  thereby 
compelled  to  drop  a  considerable  distance  to  escape  a  fire. 
Carrier's  liability  for  subsequent  injury  to  ejected  drunken  passenger* 

Distinguished  in  Hudson  v.  Lynn  &  B.  R.  Co.  185  Mass.  519,  "1  X.  E.  66, 
holding,  under  statute,  street  railway  not  liable  for  death  of  one  whom  con- 
ductor and  motorman  have  carried  from  car  and  placed  alongside  track,  he 
having  refused  to  pay  fare  and  being  in  drunken  stupor,  hence  not  in  exercise 
of  due  diligence. 
Questions  for  jury. 

Cited  in  King  Mfg.  Co.  v.  Walton,  1  Ga.  App.  411,  58  S.  E.  115,  holding  it 
for  jury  to  determine  perplexing  question  of  fact  as  to  how  hot  water  by  which 
servant  was  injured  by  caving  in  of  dirt  around  steam  pipe,  got  into  hole. 

59  L.  R.  A.  115,  NEW  v.  SOUTHERN  R.  CO.  1]6  Ga.  147,  42  S.  E.  391. 
"Damage  or  injury"   within   constitutional  meaning-. 

Cited   in   Seaboard  Air-Line  R.   Co.  v.   Smith,  3  Ga.   App.   648,  60   S.  E.  353, 
holding  killing  of  live  stock  a  damage  or  injury   within  jurisdiction  of  justice 
court. 
"Personal  injuries"   within   statute. 

Cited  in  Mulvey  v.  Boston,   197   Mass.   180,  83  N.  E.  402,  14  Ann.  Cas.  349, 
holding  within  statute  giving  action  for  "injuries  to  person"  action  by  husband 
against  municipality  for  loss  of  services  of  wife  from  injuries  received  through 
negligence  of  city. 
Validity    of    contract    exonerating-    master    from    liability    for    negligence. 

Cited  in  note  (7  L.R.A.  (N.S.),  543)  on  validity  of  contract  exonerating  mas- 
ter in  advance  from  liability  for  negligence. 

59  L.  R.  A.  118,  GEORGIA  SOUTHERN  &  F.  R.  CO.  v.  CARTLEDGE,  116  Ga. 

364,  42  S.  E.  405. 
Precaution    against    accident    as    admission    of    liability. 

Cited  in  Central  R.  Co.  v.  Price,  121  Ga.  658,  49  S.  E.  683,  holding  inadmissible 
evidence  that  railroad  maintained  guard  rail  on  one  culvert  where  employee  was 
injured  at  another  of  whose  condition  he  was  charged  with  knowledge. 
Admissibility    of   evidence    of    repair    of    prior    negligent    condition. 

Cited  as  leading  case  in  Pribbeno  v.  Chicago,  B.  &  Q.  R.  Co.  81  Neb.  659,  116 
N.  W.  494,  holding  inadmissible  evidence  that  after  accident  from  flood  rail- 
road improved  bridge  so  as  to  prevent  further  like  accidents. 

Cited  in  Morgan  v.  Cobb,  137  Ga.  550,  73  S.  E.  844,  holding  that  in  action 
for  injury  from  defective  bridge,  evidence  that  when  new  bridge  was  erected 
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after  injury  banisters  were  placed  on  both  sides  of  bridge  was  properly  rejected; 
Louisville  &  X.  R.  Co.  v.  Barmvell,  131  Ga.  792,  63  S.  E.  503,  holding  inad- 
missible evidence,  in  action  for  injuries  received  by  stepping  in  pile  of  slag 
near  roadway,  that  after  accident  slag  was  removed  and  guards  placed;  Portner 
Brewing  Co.  v.  Cooper,  116  Ga.  175,  42  S.  E.  408,  holding  inadmissible  evidence 
that  after  injury  from  runaway  caused  by  defective  harness  horse  was  driven 
with  stronger  harness:  Plunkett  v.  Clearwater  Bleachery  &  Mfg.  Co.  80  S.  C- 
318,  61  S.  E.  431,  on  adrnissibility  of  evidence  of  precaution  to  prevent  recur- 
rence of  accident. 

Cited  in  note  (32  L.R.A.  (X.S.)  1136)  on  admissibility  of  evidence  of  con- 
dition before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 

59  L.  R.  A.  122,  OKLAHOMA  VINEGAR  CO.  v.  CARTER,  116  Ga.  140,  94  Am. 

St.  Rep.  112,  42  S.  E.  378. 
Notice    of    intention    to    repudiate    contract. 

Cited  in  Central   R.   Co.  v.  Gortatowsky,   123   Ga.   375,  51  S.  E.  469,  holding 
rescission   cannot   be  made  by  one  party  merely  giving  notice  of  his   intention 
so  to  do. 
Countermand   by    vendee   as   breach   of   contract    of   Male. 

Cited  in  Rounsaville  v.  Leonard  Mfg.  Co.  127  Ga.  740,  56  S.  E.  1030,  holding 
notice  by  purchaser,  on  executory  contract  for  sale  of  goods,  that  he  will  not 
accept  goods,  constitutes  breach  of  contract;  Brooke  v.  Robson,  3  Ga.  App.  137, 
59  S.  E.  323,  holding  countermand  of  order  by  purchaser  and  giving  notice  that 
he  will  not  accept  goods  amounts  to  anticipatory  breach  of  contract. 

Cited  in  note   (10  L.R.A.  (N.S.)    1139)   on  right  to  withdraw  order  given  agent 
before  acceptance. 
—  Recovery. 

Cited  in  Black  Co.  v.  Kaplan,  9  Ga.  App.  811,  72  S.  E.  303;  Linder  v.  Cole 
Bros.  Lightning  Rod  Co.  10  Ga.  App.  102,  72  S.  E.  719, — holding  that  where  pur- 
chaser under  executory  contract  notifies  seller  that  he  will  not  accept  goods 
seller's  remedy  is  by  action  for  breach  of  contract;  Fairbanks,  M.  &  Co.  v. 
Hiltsley,  135  Ky.  402,  26  L.R.A. (X.S.)  251,  122  S.  W.  198,  holding  on  contract 
to  make  and  deliver  gasoline  engine,  seller  cannot  maintain  action  for  price 
where  purchaser,  before  he  has  seen  engine  or  it  has  been  tendered  or  delivered, 
notifies  seller  he  would  not  take  it. 

Cited     in    note     (17    L.R.A. (X.S.)    810)    on   right   of   seller,   upon   breach    of 
executory  contract,  to  sue  for  contract  price. 
Right  to  recover  profits  on  breach  of  contract. 

Cited  in  Carolina  Portland  Cement  Co.  v.  Columbia  Improv.  Co.  3  Ga.  App. 
486,  60  S.  E.  279,  holding  profits  recoverable  where  they  are  the  direct,  im- 
mediate fruit  of  contract. 

59  L.  R.  A.  125,  MxcLEAN  v.  WILLIAMS,  116  Ga.  257,  42  S.  E.  485. 
Construction   of  devise  as   to  manner  of   devolution. 

Cited  in  Kidwell  v.  Ketler,  146  Cal.  19,  79  Pac.  514,  holding  issue  of  nephew 
and  niece  per  stirpes  where  property  is  left  in  trust  for  nephew  and  niece 
and  if  either  die  without  issue,  whole  to  survivor,  but  if  either  die  leaving  issue 
then  one-half  to  maintenance  of  issue  and  remainder  to  issue  after  death  of 
both  nephew  and  niece. 

Cited  in  footnote  to  Collins  v.  Feather,  61  L.R.A.  660,  which  holds  legatees  take 
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per  capita  under  bequest  to  one  or  more  persons  living  and  children  of  one  who 

is  dead. 

Descent    of   personal    property. 

Cited  in  McLean  v.  Martin,  155  Ala.  211,  45  So.  295,  holding  life  insurance 
policy,  payable  to  insured's  estate,  passes  to  personal  representatives. 

59  L.  R.  A.  129,  STEELE  v.  GATLIN,  115  Ga.  929,  42  S.  E.  253. 
Assignability   of   life   insurance   policy. 

Cited  in  Ry lander  v.  Allen,  125  Ga.  207,  6  L.R.A.(X.S.)  131,  53  S.  E.  1032, 
5  Ann.  Cas.  355,  holding  policy  on  one's  own  life  a  chose  in  action  which 
may  be  assigned  to  one  having  no  insurable  interest,  if  not  done  as  cover  for 
wager;  Perry  v.  Tweedy.  128  Ga.  404,  119  Am.  St.  Rep.  393,  57  S.  E.  782,  11 
Ann.  Cas.  46,  holding  life  insurance  policy  chose  in  action  even  before  death  of 
insured. 

Cited   in   footnote   to   Opitz   v.   Karel,    62   L.R.A.   982,   which   holds   that   one 
taking  a  policy  on  his  own  life  , payable  to  his  personal  representatives  may  make 
a  valid  gift  of  the  proceeds  to  another  by  delivery  of  the  policy. 
Method  of  assigning-  chose  in  action. 

Cited  in  Adams  v.  Williams,  125  Ga.  433,  54  S.  E.  99,  holding  action  could 
not  be  maintained  unless  chose  was  duly  assigned  in  writing;  Hall  v.  Harris,  6 
Ga.  App.  828,  65  S.  E.  1086,  holding  mere  transfer  of  obligation,  after  its  dis- 
charge by  payment,  will  not  serve  to  assign  payee's  right  to  have  co-obligors 
reimburse  him  for  their  aliquot  part  of  joint  liability. 

59  L.  R.  A.  131,  BAKER  v.  MACLURG,  198  111.  28,  92  Am.  St.  Rep.  261,  64  N. 

E.   701. 
What   are   trade   fixtures. 

Cited  in  Galena  Iron  Works  Co.  v.  McDonald,  160  111.  App.  214,  holding  that  in 
case  of  doubt,  great  weight  must  be  given  to  intention  of  parties  in  placing 
articles  claimed  as  fixtures;  Re  New  York  City  (Re  Improvement  of  Water 
Front)  192  N.  Y.  302,  18  L.R.A.  (N.S.)  426,  127  Am.  St.  Rep.  903,  84  N.  E. 
1105,  holding  that  status  of  trade  fixture  depends  not  upon  whether  it  can  be 
removed  without  injury  but  whether  it  can  be  removed  without  injury  to  the 
freehold. 

Cited   in   footnote  to   Bergh  v.  Herring-Hall-Marvin   Safe  Co.   70   L.R.A.   756, 
which  holds  boilers,  engines,  shafting,  and  heating  apparatus  placed  in  building 
by  tenant  to  carry  on  business  therein  and  capable  of  easy  removal  without  in- 
jury to  building  removable  as  trade  fixtures. 
—    Right   to   remove. 

Cited  in  John  P.  Squire  &  Co.  v.  Portland,  106  Me.  239,  30  L.R.A.  (N.S.)  579, 
76  Atl.  679,  20  Ann.  Cas.  603,  to  the  point  that  trade  fixtures  although  becoming 
part  of  real  estate  for  some  purposes  may  by  exercise  of  right  of  severance  be- 
come personalty. 

Cited  in  footnote  to  Radey  v.  McCurdy,  67  L.R.A.  359,  which  holds  insertion 
in  renewal  lease  of  provision  entitling  tenant  to  remove  trade  fixtures  not 
necessary  to  enable  him  to  remove  such  fixtures  before  termination  of  extended 
period. 

Cited  in  notes  (1  L.R.A. (N.S.)  1202)  on  effect  of  renewing  tenancy  without 
reserving  right  to  remove  fixtures;  (18  L.R.A.  (N.S.)  424)  on  tenant's  right  to 
remove  trade  fixtures  as  dependent  upon  removability  without  injury  to  them- 
selves. 
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59  L.  R.  A.  135,  BENTON'S  SUCCESSION,  106  La.  494,  31  So.  123. 

Later  phase  of  same  case  in  110  La.  965,  35  So.  181. 
Right   of  wife  to  acquire  separate   domicil   for  divorce   suit. 

Cited  in  Wyriek  v.  NVyrick,  1152  .Mo.  App.  735,  145  S.  W.  ]44,  to  the  point 
that  wife  may  establish  separate  residence'  for  purpose  of  fixing  venue  for  di- 
vorce. 

Cited  in  note  (38  L.R.A.(N.S.)  297,  298)  on  right  of  wife  to  acquire  a  separate 
domicil   for  the  purposes  of  a  divorce  suit  by  her. 
Conflict  of  laws  on  subject  of  divorce. 

Cited   in  footnote  to  Palmer  v.  Palmer,  61  L.R.A.  641,  which  holds  contract 
for  final   separation  of  husband  and  wife  and   procurement  of  divorce,  not  en- 
forceable in  state  where  invalid,  though  valid  where  made. 
Extraterritorial    effect    of    divorce. 

Cited  in  note    (J8  L.R.A.  (N.S.)    647,  652)    on  extraterritorial  effect  of  decree 
of  divorce  rendered  upon  constructive  service. 
Collateral  attack  on   foreign  divorce. 

Annotation  cited  in  Sammons  v.  Pike,  108  Minn.  295,  23  L.R.A. (N.S.)  1257, 
133  Am.  St.  Rep.  425,  120  X.  W.  540,  as  collating  the  cases  upon  collateral  im- 
peachment of  foreign  divorce  for  want  of  jurisdiction. 

Cited    in   note    (23    L.R.A. (N.S.)    1254,    1255)    on   impeaching   divorce   decree 
rendered  in  other  state  on  ground  of  nonresidence  or  domicil  of  plaintiff. 
Jurisdiction    to    grant    divorce    on    constructive    service. 

Cited  in  notes    (7  L.R.A. (N.S.)  .1128,  1129)    on  jurisdiction  of  court  of  state 
of   matrimonial   domicil   to   grant  divorce   upon   constructive   service;     (7    L.R.A. 
(N.S.)  310),  on  recognition  of  right  emanating  from  foreign  power  to  custody  of 
child. 
Effect    of   foreign    divorce   on    property    rinliis. 

Cited  in  footnote  to  Bedal  v.  Sake,  66  L.R.A.  60,  which  denies  right  of  wife 
abandoning  husband  and  home  in  Idaho,  and  thereafter  procures  decree  of 
divorce  on  service  by  publication  and  remarries  to  recover  after  return  to  Idaho 
by  action  in  name  of  herself  and  husband  as  coplaintiff  her  interest  in  home- 
stead of  herself  and  former  husband. 
Enforcement  of  alimony  in  another  state. 

Cited  in  footnote  to  Wagener  v.  Latham,  65  L.R.A.  816,  which  holds  action 
at  law  maintainable  to  enforce  payment  of  amount  due  under  decree  in  equity 
for  payment  of  alimony  rendered  in  another  state. 

Cited  in  notes  (25  L.R.A.  (N.S.)  138)  on  money  decree  for  alimony  or  sep- 
arate maintenance  as  lien  on  realty;  (28  L.R.A. (N.S.)  1068)  on  action  for 
alimony  under  decree  in  other  state;  (34  L.R.A.(N.S.)  1106,  1107,  1109)  on 
valid  divorce  in  one  state  as  affecting  independent  suit  for  alimony  In  another. 
Liability  of  representative  of  estate  for  acting-  without  authority. 

Cited  in  Conery's  Succession,  111  La.  117,  35  So.  479,  holding  representative 
liable  for  penalty  prescribed  by  law  by  withdrawal  of  estate  funds  and  rein- 
vestment without  order  of  court;  Re  Dimmick,  111  La.  675,  35  So.  801,  in  re- 
view of  decisions  on  accountability  of  representative  for  improper  use  of  funds. 
Grounds  for  removal  of  executors  and  administrators. 

Cited    in    note    (138   Am.   St.    Rep.   533,   548)    on   grounds   for    removal   of   ex- 
ecutors and  administrators. 
Implication   of  agreement  to  pay  for  services  of  relative. 

Cited  in  note  (11  L.R.A. (N.S.)  913)  on  implication  of  agreement  to  pay  for 
services  of  relative  or  member  of  household. 


59  L.R.A.  135]  L.   11.   A.   CASES   AS   AUTHORITIES.  570 

Impeachment   of   foreign   judgment   for   fraud. 

Cited  in  note   (32  L.R.A.  (N.S.)    906,  909,  926)   on  right  to  resist  judgment  of 
sister  state  on  ground  of  fraud. 
Validity  of  marriage  contrary  to  code. 

Cited  in   State  v.   Stevenson,   115   La.   779,  40   So.  44,   holding  marriage  con- 
trary to  code  provision  that  wife  shall  not  contract  another   marriage   within 
ten  months  after  dissolution  of  previous  marriage  is  not  an  absolute  nullity. 
Rights  to  property  accumulated   by   parties  living   in  illicit   relations. 

Cited  in  note    (36  L.R.A.  (N.S.)    840)    on  right  to  invoke  aid  of  cotirt  to  de- 
termine rights  to  property  accumulated  by  parties  living  in  illicit  relations. 
Constructive    service    on    resident    as    due    process. 

Cited  in  note    (35   L.R.A. (N.S.)    296)    on   constructive  or  substituted   service 
on  resident  as  due  process. 
Jurisdiction   of   equity  over  suits  affecting   foreign   realty. 

Cited  in  note  (23  L.R.A.  (N.S.)  924)  on  jurisdiction  of  equity  over  suits  af- 
fecting realty  in  another  state  or  country. 

59  L.  R.  A.  187,  STATE  v.  MACKNIGHT,  131  N.  C.  717,  42  S.  E.  580. 
"Practice   of  medicine"    within   penal    statute. 

Cited  in  Bennett  v.  Ware,  4  Ga.  App.  300,  61  S.  E.  546,  holding  one  who  pro- 
fesses to  heal  sick  without  use  of  medicine  but  by  placing  hands  on  affected 
portion  of  body  and  effecting  cure  under  magic  power  direct  from  the  Lord,  not 
practicing  medicine. 

Cited  in  notes  (3  L.R.A.  (X.S.)  765)  on  application  of  statutes  regulating  prac- 
tice of  medicine  to  persons  giving  special  kinds  of  treatment;  (98  Am.  St.  Rep. 
745,  746,  751)  on  practice  of  osteopathy. 

Disapproved  in  People  v.  Allcutt,  117  App.  Div.  551,  102  N.  Y.  Supp.  678,  as 
decided  under  constitutional  doctrine  not  there  adopted  and  holding  practice  of 
treatment,  under  name  of  meclmno-neural  therapy,  consisting  of  kneading  by 
fingers,  practicing  medicine;  State  v.  Smith,  233  Mo.  261,  33  L.R.A. (N.S.)  184, 
135  S.  W.  465,  holding  that  removing  cause  of  disease  under  system  termed 
"chiropractic"  is  within  statute  requiring  those  who  wish  to  treat  sick  to  secure 
license. 
Police  power  to  regulate  professions. 

Cited  in  State  v.  Hicks,  143  N.  C.  693,  57  S.  E.  44],  upholding  validity  of 
statute  making  it  a  misdemeanor  to  practice  dentistry  without  having  passed 
a  required  examination  and  received  certificate;  Ewbank  v.  Turner,  134  N.  C. 
82,  46  S.  E.  508,  on  validity  of  statutes  prescribing  conditions  for  admission  to 
practice  of  dentistry. 
—  Practice  of  medicine. 

Approved  in  Territory  v.  Newman,  13  N.  M.  104,  68  L.R.A.  785,  79  Pac.  706, 
holding  within  statute  one  holding  himself  out  as  ready  and  able  to  cure  disease 
by  system  of  "drugless  healing." 

Cited  in  State  v.  Biggs,  133  N.  C.  732,  64  L.R.A.  141,  98  Am.  St.  Rep.  731,  46 
S.  E.  401,  holding  invalid  statute  designating  those  eligible  to  practice  medicine 
and  surgery  and  denning  what  constitutes  such  practice  excluding  therein  ad- 
ministration of  massage  baths,  physical  culture  and  such  treatment. 

Cited  in  footnote  to  Parks  v.  State,  59  L.R.A.  190,  which  sustains  requirement 
that  magnetic  healer  procure  license. 
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59  L.  R.  A.  190,  PARKS  v.  STATE,  159  Ind.  211,  64  X.  E.  802. 

\  nl-  lii>    of  statutes  imposing   restrictions  on   or  resolutions   of  business. 

Cited  in  Carr  v.  State,  175  Ind.  258,  32  L.R.A. (X.S.)  1197,  93  N.  E.  1071, 
holding  that  Sunday  laws  against  playing  of  games,  etc.,  is  not  unconstitutional 
because  baseball  players  are  exempt  from  its  provisions;  Levy  v.  State,  161  Ind. 
256,  68  N.  E.  172,  upholding  validity  of  statute  prohibiting  transaction  of  busi- 
ness by  "transient  merchants"  without  license;  Adams  Exp.  Co.  v.  State,  161 
Ind.  346,  67  N.  E.  1033,  holding  valid  prohibition  of  unjust  discrimination  by 
express  company  against  competitor;  State  v.  Barrett,  172  Ind.  179,  87  N.  E.  7, 
upholding  validity  of  statute  requiring  mine  owner  to  allow  clear  space  of  certain 
extent  in  construction  of  trackway  into  mine;  Knight  &  J.  Co.  v.  Miller,  172 
Ind.  44,  87  N.  E.  823,  18  Ann.  Cas.  1146,  upholding  validity  of  law  prohibiting 
combination  in  restraint  of  trade  as  against  contention  of  denial  of  equal  pro- 
tection; Indiana  R.  Co.  v.  Calvert,  168  Ind.  332,  10  L.R.A.  (N.S.)  784,  80  N.  E. 
961,  11  Ann.  Cas.  635,  upholding  validity  of  ordinance  regulating  moving  of 
houses  on  street  on  which  street  car  tracks  are  laid;  State  v.  Richcreek,  167 
Ind.  224,  5  L.R.A.  (N.S.)  879,  119  Am.  St.  Rep.  491,  77  N.  E.  1085,  10  Ann.  Cas. 
899,  upholding  validity  of  statute  prohibiting  banks  from  having  more  than  one 
third  of  their  capital  in  fixtures:  Dixon  v.  Poe,  159  Ind.  498,  60  L.R.A.  310, 
95  Am.  St.  Rep.  309,  65  X.  E.  518,  holding  void,  as  class  legislation,  restriction 
on  issuance  by  merchants  of  check  or  ticket  in  payment  for  assignment  or  trans- 
fer of  wages  of  employees  in  coal  mines. 
—  Statute  requiring  license  to  practice  medicine. 

Cited  in  State  v.  Kendig,  133  Iowa.  171,  110  X.  W.  463,  declaring  constitution- 
al statute  requiring  certificate  from  state  board  of  medical  examiners  and  mak- 
ing it  an  offense  to  practice  without  such  certificate;  Spurgeon  v.  Rhodes,  167 
Ind.  11,  78  X.  E.  228,  upholding  validity  of  statutes  prescribing  qualifications  of 
medical  practitioners  and  authorizing  revocation  of  license  for  felony  or  gross 
immorality. 

Cited  in  note  (129  Am.  St.  Rep.  293)   on  constitutional  limitations  on  power  to 
impose  license  or  occupation  taxes  on  physicians  and  surgeons. 
Practice   of   medicine    within    statute   requiring   license. 

Cited  in  State  v.  Johnson,  84  Kan.  418,  41  L.R.A. (X.S.)  542,  114  Pac.  390, 
holding  that  statute  regulating  practice  of  medicine  is  constitutional  and  includes 
one  who  without  license  attempts  to  practice  chiropractic;  Hazlitt  v.  State,  175 
Ind.  126,  93  X.  E.  669,  holding  that  one  practicing  medicine  without  license  is 
punishable  therefor;  State  v.  Smith,  233  Mo.  263,  33  L.R.A. (X.S.)  186,  135  S. 
W.  4C5,  holding  that  removing  cause  of  disease  by  adjustment  of  spinal  column 
under  system  termed  "chiropractic"  is  within  statute  requiring  those  who  wish 
to  treat  such  to  secure  license;  Smith  v.  People,  51  Colo.  274,  36  L.R.A. (X.S. ) 
160,  117  Pac.  612,  holding  that  one  who  pretends  to  cure  disease  by  power  ot 
tl'.e  Almighty  and  receives  pay  for  services,  although  advertising  under  title  ot 
"Healer"  comes  within  statute  regulating  practice  of  medicine;  State  v.  Edmunds 
127  Iowa,  338,  101  X.  W.  431,  holding  itinerant  physician  treating  by  means  of 
dieting  taking  of  exercises  and  wearing  of  glasses,  within  statute,  also  citing 
annotation  on  this  subject;  Witty  v.  State,  173  Ind.  407,  25  L.R.A. (X.S.)  1299, 
90  X.  E.  627,  holding  within  statute  one  who  prefixes  term  "Dr."  to  his  name 
and  advertises  himself  as  ready  and  able  to  cure  any  disease,  although  no  drugs 
are  used;  State  v.  Marble,  72  Ohio  St.  32,  70  L.R.A.  838,  106  Am.  St.  Rep.  570, 
73  X.  E.  1063,  2  Ann.  Cas.  898,  holding  within  statute  the  giving  of  Christian 
Science  treatment  for  fee,  and  the  act  a  valid  exercise  of  police  power;  O'Xeil 
v.  State,  115  Tenn.  440,  3  L.R.A. (X.S.)  768,  90  S.  W.  627,  holding  within  stat- 
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ute  one  holding  himself  out  as  healer  of  disease  receiving  patients,  diagnosing: 
cases  by  microscopic  examination  of  drop  of  blood  and  treating  by  subjection  to 
rays  of  light,  supplemented  by  medicines;  State  v.  Heath,  125  Iowa,  590,  101  N. 
W.  429,  holding  it  for  jury  whether  one  professing  to  treat  diseases  by  "magnetic 
healing"  was  violating  statute  requiring  license  of  one  practicing  medicine. 

Cited  in  footnotes  to  State  v.  MacKnight,  59  L.R.A.  187,  which  holds  license- 
not  necessary  to  practice  of  osteopathy;  State  v.  Biggs,  64  L.R.A.  139,  which 
denies  right  to  compel  a  license  as  for  practice  of  medicine  and  surgery  from 
one  treating  disease  by  baths,  physical  culture,  manipulation  of  muscles,  bones,- 
spine  and  solar  plexus,  and  advice  as  to  diet;  Weltmer  v.  Bishop,  65  L.R.A.  584, 
which  holds  business  of  pretending  to  heal  absent  patient  by  supernatural  pow- 
ers without  medicine  or  surgery  fraudulent  and  unprotected  against  law  of  libel; 
Territory  v.  Newman,  68  L.R.A.  783.  which  upholds  statute  defining  practice  of 
medicine  so  as  to  include  every  method  of  treating  disease  for  gain  and  requir- 
ing practitioners  to  obtain  a  license;  State  v.  Yegge,  69  L.R.A.  504,  which  holds- 
license  required  of  ophthalmologist  who  prefixes  letters  ''Dr."  on  sign  and  on 
notices  in  which  he  undertakes  to  correct  certain  diseased  conditions  by  fitting 
glasses  to  eyes;  State  v.  Marble,  70  L.R.A.  835,  which  upholds  statute  exact- 
ing license  fee  from  one  giving  Christian  Science  treatment  for  fee. 

Cited  in  notes  (3  L.R.A.  (X.S.)   764)  on  application  of  statutes  regulating  prac- 
tice of  medicine  to  persons  giving  special  kinds  of  treatment;    (98  Am.  St.  Rep. 
751,  756)  on  practice  of  osteopathy. 
Sufficiency   of   Indictment. 

Cited  in  Melville  v.  State,  173  Ind.  355,  89  X.  E.  490,  holding  that  affidavit 
charging  defendant  at  certain  time  and  place,  did  then  and  there  engage  in  prac- 
tice of  medicine,  he  not  having  then  and  there  license  to  practice  medicine,  is 
sufficient;  Johns  v.  State  (Hauglm  v.  State)  159  Ind.  417,  59  L.R.A.  791,  65  X. 
E.  287,  holding  insufficient  on  information  for  bunco  steering,  although  in  words 
of  statute,  alleging  that  accused  did  allure,  entice  or  persuade  another  to  cer- 
tain place  and  by  "duress  and  fraud"  to  lose  sum  of  money,  without  describing 
nature  of  fraud  and  duress;  Stucker  v.  State,  171  Ind.  443,  84  X.  E.  971,  on. 
sufficiency  of  indictment  for  assault  and  battery. 
Validity  of  classification  in  statutes. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  87,  89  N.  E.  590,  holding  that 
classification  in  tax  laws  must  be  based  upon  natural  reasons  inhering  in  sub- 
ject matter. 
Sufficiency    of   pleading:   in   words   of    Mature. 

Cited  in  United  States  Exp.  Co.  v.  State,  164  Ind.  201,  73  N.  E.  101,  holding 
affidavit  in  prosecution  of  express  company  for  violation  of  statute  sufficient  in 
words  of  statute  where  company  is  properly  designated  as  of  class  against  whom, 
penalty  is  denounced. 
Sufficiency   of   title   to   act. 

Cited  in  Sansberry  v.  Hughes,  174  Ind.  642,  92  X.  E.  783,  holding  that  if  title 
of  statute  covers  subject,  it  need  not  mention  in  detail  matters  that  are  germane 
to  subject;  Kaufman  v.  Alexander,  173  Ind.  141,  88  X.  E.  502,  holding  that  fol- 
lowing title  to  drainage  statute  "an  act  concerning  drainage  and  repealing  laws 
in  conflict"  sufficiently  covers  provisions  for  concluding  pending  drainage  cases; 
Rose  v.  State,  171  Ind.  665,  87  X.  E.  103,  17  Ann.  Gas.  228,  holding  sufficient- 
title  of  amendatory  act  reciting  title  of  original  act  and  adding  details  appro- 
priately and  properly  connected  therewith. 
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Unity  of  purpose  in  statute. 

Cited  in  Mull  v.  Jndianapolis  &   C.  Traction  Co.  169  Ind.  222,  81  N.  E.  657, 
upholding  validity  of  amendatory  act  granting  additional  rights  and  powers  to 
street  railways  as  against  contention  that  it  embraced  more  than  one  subject. 
Retrospective  operation  of  statute. 

Cited  in  Stiers  v.  Mundy,  174  Ind.  654,  92  N.  E.  374,  holding  that  amend- 
ment to  statute  operates  from  time  of  taking  effect  precisely  as  if  it  had  been 
incorporated  in  original  act;  State  ex  rel.  Railroad  Commission  v,  Adams  Exp. 
Co.  171  Ind.  141,  19  L.R.A.  (N.S.)  97,  85  X.  E.  337,  on  effect  of  amendatory  act  as 
to  matters  occurring  after  its  passage. 
'•'Privileges  and  immunities"  in  constitution. 

Cited  in  Strange  v.  Grant  County,  173  Ind.  650,  91  N.  E.  242,  holding  that 
words  "privileges  and  immunities"  import  general,  abstract,  personal,  funda- 
mental rights.  *? 

59  L.  R.  A.  199,  NAPPANEE  CANNING  CO.  v.  REID,  M.  &  CO.  159  Ind.  614, 

64  N.  E.  870,  1115. 
Validity   of   preference   by   insolvent   corporation   of   claims   due   directors 

and    ollicers. 

Followed  in  City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.  163  Ind.  215,  71  N. 
E.  652,  transferred  from  35  Ind.  App.  589,  69  N.  E.  206,  holding  that  insolvent 
manufacturing   corporation   may   lawfully   prefer   bona   fide   claims    of   directors 
and  officers. 
Relation  of  directors  to  corporation. 

Cited  in  Ward  v.  Yarnelle,  173  Ind.  563,  91  N.  E.  7,  holding  that  private  cor- 
poration may  contract  with  president  of  board  of  directors  for  performance  of 
labor  upon  building  it  is  constructing. 
Jurisdiction   of   appellate   courts. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Peck,  172  Ind.  575,  88  N.  E.  939, 
holding  appellate  court,  being  of  inferior  appellate  jurisdiction  cannot  re-trans- 
fer case  to  Supreme  Court  after  decision  by  latter  that  case  is  for  appellate 
court  alone. 

59  L.  R.  A.  206,  HUNT  v.  REILLY,  24  R.  I.  68,  96  Am.  St.  Rep.  707,  52  Atl. 

681. 
Estoppel  by  conduct. 

Distinguished  in  Macomber  v.  Kinney,  114  Minn.  155,  128  N.  WT.  1001,  hold- 
ing that  conduct  of  party  may  create  estoppel  as  where  he  fails  to  speak  or  act 
when  it  was  his  duty  to  do  so. 
—  Married  women. 

Cited  in  Stromme  v.  Rieck,  107  Minn.  182,  131  Am.  St.  Rep.  452,  119  N.  W. 
948,  on  mere  knowledge  or  acquiescence  of  wife  in  husband's  contract  as  her 
agent  as  not  sufficient  to  bar  her  rights. 

Cited  in  footnote  to  Grice  v.  Wood  worth,  69  L.R.A.  584,  which  holds  married 
woman  estopped  to  set  up  invalidity  of  contract  by  her  husband  and  herself  to 
jell  homestead  for  failure  to  comply  with  certain  conditions  after  purchaser 
has  paid  purchase  price,  taken  possession,  and  made  valuable  improvements. 

Cited  in  note  (3  L.R.A. (N.S.)  972)  on  conduct  during  husband's  lifetime  aa 
estoppel  to  claim  of  dower. 
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59  L.  R.  A.  209,  KING  v.  OREGON  SHORT  LINE  R.  CO.  6  Idaho,  306,  55  Pac. 

665. 
Sufficiency   of   pleading   of   negligence. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Wallace,  61  Fla.  96,  54  So.  893;  Bral- 
ley  v.  Norfolk  &  W.  R.  Co.  66  W.  Va.  466,  66  S.  E.  653,— holding  that  in  actions 
for  negligence,  declaration  charging  defendant  with  specific  act,  injurious  to 
plaintiff,  and  averring  generally  negligence  in  performance  of  act,  is  sufficient; 
Younie  v.  Blackfoot  Light  &  Water  Co.  15  Idaho,  63,  96  Pac.  193,  holding  gen- 
eral allegation  of  negligence  in  constructing  and  maintaining  of  electric  light 
system  sufficient  where  no  demurrer  is  interposed. 

Annotation  cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  163  Ind. 
264,  71  N.  E.  660,  on  sufficiency  of  general  charge  of  negligence  against  defend- 
ant without  averment  of  facts  disclosing  duty  owed  to  exercise  care  for  safety 
of  person  injured;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  340,  7 
L.R.A.(N.S.')  601,  119  Am.  St.  Rep.  503,  79  N.  E.  186,  on  sufficiency  of  predica- 
tion of  negligence  in  general  terms  after  showing  existence  of  duty  by  appro- 
private  allegations;  Indianapolis  Union  R.  Co.  v.  Waddington,  169  Ind.  462,  82 
N.  E.  1030,  on  sufficiency  on  demurrer  of  allegation  of  negligence  in  general 
terms;  Pullen  v.  Butte,  38  Mont.  196,  21  L.R.A.(N.S.)  46,  99  Pac.  290,  on  suffi- 
ciency of  allegation  in  general  terms;  United  States  Exp.  Co.  v.  Wahl,  94  C.  C. 
A.  260,  168  Fed.  851,  on  effect  of  specific  allegations  on  general  allegations  of  neg- 
ligence; Sutton  v.  Southern  R.  Co.  82  S.  C.  348,  64  S.  E.  401  ;  Goodwin  v.  Charles- 
ton &  W.  C.  R.  Co.  76  S.  C.  561,  57  S.  E.  530, — on  explanation  of  general  allega- 
tions of  negligence  by  specific  allegations;  Gadonnex  v.  New  Orleans  R.  Co.  128 
Fed.  805,  on  sufficiency  of  allegation  of  contributory  negligence. 

Cited   in   footnote   to   Buechner  v.  New   Orleans,   66   L.R.A.   334,   which   holds 
that  contributory  negligence  must  be  pleaded  to  be  available. 
Xew  trial  for  defective  pleading:. 

Cited  in  Crowley  v.  Croesus  Gold  &  Copper  Min.  Co.  12  Idaho,  543,  86  Pac. 
536,  holding  new  trial  will  not  be  granted  where  objection  is  raised  for  first  time 
on  appeal  that  complaint  does  not  state  facts  to  constitute  cause  of  action  where 
complaint  alleges  injury  from  negligent  construction  and  operation  of  machinery 
and  calls  attention  to  particular  defects. 

59  L.  R.  A.  277,  BURK  v.  FOSTER,  114  Ky.  20,  69  S.  W.  1096,  1  Ann  Caa.  304. 
Care  required   of  physician   in   diagnosis  of   fracture. 

Cited  in  Manser  v.  Collins,  69  Kan.  295,  76  Pac.  851,  holding  him  liable  for 
failure  to  discover  serious  dislocation  of  shoulder  and  fracture  of  arm  where 
reasonable  opportunity  for  examination  existed  and  ordinary  care  would  have 
disclosed  ailments. 

Cited  in  footnotes  to  Henslin  v.  Wheaton,  64  L.R.A.  126,  which  holds  ordinary 
care  and  prudence  required  of  physician  in  applying  X-ray  to  one's  body  for 
purpose  of  locating  foreign  substance;  Longan  v.  Weltmer,  64  L.R.A.  969,  which 
holds  magnetic  healer  liable  for  injuries  caused  by  neglect  or  unskilful  treat- 
ment of  a  patient;  Grainger  v.  Still,  70  L.R.A.  49,  which  holds  that  physician 
improperly  treating  incipient  hip  disease  as  partial  dislocation  of  joint  caus- 
ing great  sickness  and  suffering  to  patient  and  crippling  him  for  life,  cannot 
escape  liability  on  ground  that  result  would  have  been  same  from  disease  alone 
without  his  interference. 

Cited  in  note  (28  L.R.A.(N.S.)  137)  on  liability  for  failure  to  diagnose  frac- 
ture or  dislocation. 
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Effect  of  locality  of  practice  on   liability  for  malpractice. 

Cited  in  note    (93  Am.  St.  Rep.  661)    on  liability  of  physicians  and  surgeons 
for  negligence  and  malpractice  as  determined  by  place  of  practice. 
Measure   of   damages   for   injuries    from    negligent    medical    treatment. 

Cited  in  Dorris  v.  Wariord,  124  Ky.  772,  9  L.R.A. (N.S.)  1091,  100  S.  W. 
312,  14  Ann.  Cas.  602,  holding  reasonable  compensation  for  bodily  pain  and 
mental  suffering,  and  permanent  impairment  of  earning  capacity  which  are  proxi- 
mate result  of  negligence. 

59  L.  R.  A.  279,  PEAKS  v.  HUTCHINSON,  96  Me.  530,  53  Atl.  38. 
Agreement  to  reg'ard  structures  as  personalty. 

Cited  in  James  Leo  Co.  v.  Jersey  City  Bill  Posting  Co.  78  N.  J.  L.  153,  73 
Atl.  1046,  holding  that  innocent  purchaser  of  land  to  which  fence  has  been  an- 
nexed is  not  affected  by  agreement  between  tenant  of  grantor  and  owner  of  fence 
at  time  of  annexation;  Young  v.  Chandler,  102  Me.  255,  66  Atl.  539,  holding 
green  house  frames,  plants,  loams  and  compost  annexed  to  realty  by  licensee  with 
consent  of  mortgage  retains  character  of  personalty;  King  v.  Morris,  14  L.R.A. 
(X.S.)  443,  68  Atl.  162,  12  Ann.  Cas.  1086,  holding  that  where  a  frame  build- 
ing was  placed  upon  land  of  another  under  a  license  from  the  owner,  it  will 
be  presumed  that  the  building  remained  the  property  of  the  licensee,  and  he  may 
remove  it. 

Cited  in  footnotes  to  Beeler  v.  C.  C.  Mercantile  Co.  60  L.R.A.  283,  which  holds 
hotel  building  affixed  to  and  conveyed  with  land  cannot  afterward  become  chattel 
by  mere  agreement  of  parties;  Gartlan  v.  Hickman,  67  L.R.A.  694,  which  holds 
that  machinery  placed  on  property  for  prosecution  of  work  under  oil  and  gas 
lease  giving  lessees  privilege  of  removing  all  machinery  and  fixtures  placed  on 
premises  do  not  become  part  of  t!>e  freehold. 

59  L.  R.  A.  282,  BOSTOCK  v.  SAMS,  95  Md.  400,  93  Am.  St.  Rep.  394,  52  Atl. 
665. 

Injunction  on  same-  facts  refused  in  95  Md.  746,  52  Atl.  1130. 
Validity  of  municipal   police  regulations. 

Cited  in  Hagerstown  v.  Baltimore  &  O.  R.  Co.  107  Md.  190,  126  Am.  St.  Rep. 
382,  68  Atl.  490,  holding  void  ordinance  keeping  of  domesticated  animals  with- 
out permit  from  mayor  and  council,  as  placing  unreasonable  arbitrary  and  op- 
pressive power  in  their  hands. 

Cited  in  note   (34  L.R.A. (N.S.)    999)    on  exercise  of  police  power  for  esthetic 
purposes. 
H«-ii  nli>  I  i  nu   erection  of  billboards. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  151,  137 
S.  \V.  929,  holding  that  ordinance  declaring  that  bill  board  shall  not  be  above 
14  feet  high  nor  its  lower  edge  come  within  4  feet  of  ground,  is  valid;  Passaic  v. 
Paterson  Bill  Posting  Adv.  &  Sign  Painting  Co.  72  N.  J.  L.  288,  111  Am.  St. 
Rep.  676,  62  Atl.  267,  5  Ann.  Cas.  995,  holding  invalid  ordinance  requiring  bill- 
boards should  not  be  constructed  less  than  ten  feet  from  street  line;  State 
v.  Wliitlock,  149  N.  C.  545,  128  Am.  St.  Rep.  670,  63  S.  E.  123,  16  Ann.  Cas. 
765,  holding  invalid  ordinance  requiring  all  billboards  to  be  securely  placed 
and  kept  at  distance  of  at  least  two  feet  more  than  height  of  billboard  from 
outer  edge  of  sidewalk. 
—  Requiring:  building:  permit. 

Cited  in  Collinge  v.  Crepeau.  29  R.  T.  342.  71   Atl.  449.  holding  ordinance  re- 
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quiring  building  permits  void,  where  statute  only  authorized  ordinances  for 
''well-ordering,  managing  and  directing  of  prudential  affairs  and  police"  of 
town;  Ex  parte  Morris,  56  Tex.  Crim.  Rep.  536,  120  S.  W.  1007  (dissenting  opin- 
ion), on  validity  of  ordinance  prohibiting  building  inflammable  material. 

Cited  in  notes  (93  Am.  St.  Rep.  407;  13  L.R.A.  ( .N.S.)  738)  on  power  of  munici- 
pality to  require  building  permit. 
Right   of  city   to  cancel   building   permit. 

Cited  in  Gallagher  v.  Flury,  99  Md.   186,  57   Atl.   672,  holding  ineffectual  a 
cancelation  of  permit  duly   issued  under  ordinance  authorizing   it,   during   pen- 
dency of  ordinance. 
Source  of  municipal  authority. 

Cited  in  Re  Van  Tuyl,  71  Kan.  664,  81  Pac.  181,  holding  where  special  dele- 
gation of  power  regarding  intoxicating  liquor  is  void,  it  is  not  cured  by  general 
delegation. 
II. -i  ml ii  in  UN  to  compel  granting-  of  permit. 

Cited  in  note  (125  Am.  St.  Rep.  516)  on  mandamus  to  compel  granting  of 
permit. 

59  L.  R.  A.  287,  STICKLEY  v.  SODUS  TWP.  131  Mich.  510,  91  N.  W.  745. 
Effect   of  public   use   of   private   way. 

Cited  in  footnotes  to  Riley  v.  Buchanan,  63  L.R.A.  642,  which  holds  accept- 
ance of  dedicated  highway  evidenced  by  long  continued  user;  Okanogan  County  v. 
Cheethan,  70  L.R.A.  1027,  which  holds  public  use  of  strip  of  land  as  highway 
for  seven  years  before  homestead  rights  attacli  thereto,  sufficient  acceptance  of 
benefit  of  Act  of  Congress  granting  right  of  way  for  construction  of  highways 
over  public  lands. 

Distinguished  in  Chapman  v.  Sault  Ste.  Marie,  146  Mich.  28,  109  N.  W.  53, 
holding  it  for  the  jury  whether  public  way  was  created,  where  public  not  only 
traveled  on  it  but  it  was  improved  at  public  expense. 

59  L.  R.  A.  291,  OYSTER  v.  BURLINGTON  RELIEF  DEPT.  65  Neb.  789,  91 

N.  W.  699. 
Validity    of    relief   and    hospital    department    contract. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Bea/ley,  54  Fla.  342,  45  So.  7C1,  hold- 
ing relief  and  hospital  contract  not  void  as  against  public  policy;  Barden  v. 
Atlantic  Coast  Line  R.  Co.  152  N.  C.  333,  —  L.R.A.(N.S.)  — ,  67  S.  E.  971, 
(dissenting  opinion),  on  validity  of  contract  requiring  release  of  railroad  from 
liability  for  its  negligence  as  condition  precedent  to  drawing  relief  benefits. 

Cited  in  note  (11  L.R.A.  (N.S.)  189,  393)  on  contracts  requiring  servant  to 
elect  between  benefits  of  relief  fund  and  his  action  for  damages. 

Disapproved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Hendricks,  125  111.  App.  588,  hold- 
ing relief  and  hospital  contracts  void  where  they  provide  for  release  of  all  claims 
growing  out  of  death  before  any  benefits  can  be  claimed. 
•Judgment  for  damages  us  bar  to  relief  benefits. 

Cited  in  Jack  v.  Pennsylvania  R.  Co.  43  Pa.  Super.  Ct.  343,  holding  that  widow 
who  as  administratrix  of  her  husband  recovers  judgment  in  another  state 
against  railroad  for  negligent  killing  of  husband,  is  precluded  from  suing  there 
on  certificate  of  relief  department  of  railroad;  Koeller  v.  Chicago,  B.  &  Q.  R. 
Co.  88  Neb.  716,  48  L.R.A. (N.S.)  444,  130  N.  W.  420,  holding  that  railroad  em- 
ployee who  has  recovered  judgment  for  darnages  against  railroad,  cannot  recover 
benefits  from  relief  department  of  such  corporation. 
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Proper   parties  plaintiff   in  notion   for   ilenth  by  -wrong-fill   net. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Ray,  30  Ind.  App.  437,  73  N.  E.  942,  holding 
parties   same   as   in  action   instituted  by  party   himself   in   lifetime,   except  that 
injured  party  is  represented  by  personal  representative. 
Settlement    of    action    by    beneficiaries    without    assent    of    administrator. 

Cited  in  note  (35  L.R.A.  (N.S.)  209)  on  settlement  of  cause  of  action  for 
death  by  beneficiaries  without  assent  of  executor  or  administrator. 

59  L.  Px.  A.  294,  HARRISON  NAT.  BANK  v.  AUSTIN,  65  Neb.  632,   101  Am. 

St.  Rep.  639,  91  N.  W.  540. 
Evidence    to    establish,    ostensible    agency. 

Cited  in  Breck  v.  Meeker,  68  Neb.  101,  93  N.  W.  993,  holding  agency  established 
-where  evidence  discloses  loans  and  mortgages  were  negotiated  by  local  man  for 
non-resident  bank,  the  business,  according  to  long  established  usage,  being  done 
by  agent;  Pine  v.  Mangus,  76  Neb.  86,  107  N.  W.  222,  holding  agency  established 
l>y  proof  that  assignee  of  mortgage  had  authorized  mortgagee  to  Collect  princi- 
pal and  interest. 

Effect  of  agent's  non-possession  of  security  on  authority  to  receive  pay- 
ment. 

Cited  in  note  (23  L.R.A. (N.S.)  417)  on  effect  of  agent's  non-possession  of  se- 
curity upon  question  of  authority  to  receive  payment. 

59  L.  R.  A.  296,  FIRST  NAT.  BANK  v.  SARGEANT,  65  Neb.  594,  91  N.  W.  595. 
Assumption    of  matters   of    fact   In    charge   to   jury. 

Cited  in  Anderson  v.  Lewis,  64  W.  Va.  303,  61  S.  E.  160,  holding  court  may 
assume  existence  of  facts  proved  by  uncontradicted  evidence. 
Duress. 

Cited  in  Price  v.  Bank  of  Poynette,  144  Wis.  201,  128  N.  W.  895,  holding  that 
to  constitute  duress  by  threats  they  must  be  of  such  nature  and  made  under  such 
circumstances  as  to  constitute  reasonably  adequate  cause  to  control  will  of 
threatened  person,  and  must  have  that  affect ; '  Gray  v.  Freeman,  37  Tex.  Civ. 
App.  561,  84  S.  W.  1105,  holding  giving  of  deed  under  threat  of  prosecution  of 
son  for  felony  was  under  duress;  Nebraska  Mut.  Bond  Asso.  v.  Klee,  70  Neb. 
387,  97  N.  W.  476,  holding  threat  to  prosecute  and  imprison  son-in-law  for 
alleged  embezzlement  to  induce  execution  of  note  amounted  to  duress;  Kwentsky 
v.  Sirovy,  142  Iowa,  399,  121  N.  W.  27,  holding  threat  to  arrest  wife  for  adul- 
tery amounted  to  duress  where  made  for  the  purpose  of  securing  stipulation  to 
set  aside  conveyance  to  her  by  husband  in  contemplation  of  divorce  proceedings. 

Cited  in  footnote  to  Foote  v.  De  Poy,  68  L.  R.  A.  302,  which  holds  that  sur- 
render of  bulk  of  property  by  one  mentally  infirm  for  benefit  of  child  of  divorced 
wife  to  secure  withdrawal  of  proceedings  by  wife  to  place  him  under  guardian- 
ship will  be  set  aside. 

Cited  in  notes   (2  L.R.A. (N.S.)  575)  on  payment  of  illegal  bonus  for  discharge 
of  mortgage   pending  foreclosure,  as  duress;    (94   Am.   St.   Rep.  412)    on  what 
amounts  to  duress;    (94  Am.  St.  Rep.  420)    on  duress  of  lands. 
.Simultaneous  agreement  as  to  equity  of  redemption. 

Cited  in  note  (131  Am.  St.  Rep.  922)  on  agreements  respecting  equity  of  re- 
demption made  simultaneously  with  mortgage. 

59  L.  R.  A.  302,  SMITH  v.  ERIE  R.  CO.  67  N.  J.  L.  636,  52  Atl.  634. 
Duty  of  master  to  provide  safe  place. 

Cited  in  Van  Blarcom  v.  Central  R.  Co.  72  N.  J.  L.  34,  60  Atl.  182,  holding 
L.R.A.  Au.  Vol.  VI.— 37. 
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railroad  company  owes  to  engineer  employed  in  running  engine  over  its  track 
duty  to  exercise  reasonable  care  to  keep  track  in  safe  condition;  Van  Blarcom  v. 
Central  R.  Co.  73  N.  J.  L.  541,  64  Atl.  Ill,  holding  railroad  owes  to  its  trainmen 
duty  of  exercising  reasonable  care  in  keeping  track  and  roadbed  in  safe  con- 
dition; Hardy  v.  Sulphur  Min.  Co.  75  Is.  J.  L.  237,  67  Atl.  177,  holding  mine 
operator  owes  to  servant  in  operation  of  mine  duty  of  keeping  platforms  on 
which  servants  worked  free  from  holes  through  which  rock  could  fall;  Kalker 
v.  Hedden,  72  X.  J.  L.  240,  61  Atl.  395,  holding  master  must  exercise  reason- 
able care  in  keeping  screwed  or  fastened  to  floor  a  large  "sizing''  machine  near 
which  servant  works. 
Master's  duty  of  inspection. 

Cited  in  footnotes  to  Twombly  v.  Consolidated  Electric  Light  Co.  64  L.  R.  A. 
551,  which  holds  it  master's  duty  to  inspect  and  repair  ladder  furnished  for 
use  of  servant;  Rincicotti  v.  John  J.  O'Brien  Contracting  Co.  69  L.R.A.  936, 
which  denies  master's  power  to  relieve  himself  of  duty  to  make  reasonable  in- 
spection of  appliances  used  to  aid  servants  in  their  work  by  delegating  duty  to 
competent  employees. 
Right  to  rely  on  mn.-n-r'.-  performance  of  duty. 

Cited  in  Dunne  v.  Jersey  City  Galvanizing  Co.  73  N.  J.  L.  589,  64  Atl.  1076, 
holding  servant  has  right  to  assume,  in  absence  of  notice  to  contrary,  that  master 
has   exercised   reasonable   care  to  provide  for  safety  of  place   where  servant  is 
put  to  work. 
Risks  assumed   by   servant. 

Cited  in  National  Steel  Co.  v.  Lowe,  62  C.  C.  A.  229,  127  Fed.  316,  holding 
stove  tender  in  steelworks  does  not  assume  risk  of  injury  from  water  block 
being  forced  from  furnace  wall,  it  being  a  positive  duty  of  master  to  keep  fur- 
naceln  reasonably  safe  condition;  Floersch  v.  Donnell,  77  N.  J.  L.  774,  73  Atl. 
490,  holding  risk  not  assumed,  as  matter  of  law,  by  servant  employed  in  gen- 
eral work  about  lumber  yard  for  two  days  who  is  sent  without  instruction  as  to 
dangers  to  assist  in  piling  lumber  from  wagon  between  two  piles  of  lumber, 
one  of  which  was  not  piled  in  customary  manner;  Burns  v.  Delaware  &  A.  Teleg. 
&  Teleph.  Co.  70  N.  J.  L.  752,  67  L.R.A.  959,  59  Atl.  220,  holding  where  servant 
has  no  knowledge  of  danger  that  necessitates  use  of  certain  appliances  for  pro- 
tection of  servant  his  continuance  in  work  with  knowledge  that  such  appliances 
are  not  furnished  not  an  assumption  of  risk  therefrom;  Murphy  v.  Rockwell 
Engineering  Co.  70  N.  J.  L.  376,  57  Atl.  444,  holding  adult  servant  assumes  risk 
naturally  incident  to  employment  although  no  warning  thereof  has  been  given 
by  master,  and  master  not  liable  for  injury  from  ignorance  of  risk  in  absence 
of  knowledge  of  servants'  ignorance ;  McDonald  v.  Standard  Oil  Co.  69  X.  J.  L. 
449,  55  Atl.  289,  holding  adult  workman  of  ordinary  intelligence,  assumes  risk 
of  injury  from  flying  metallic  chips,  where  he  has  been  engaged  four  or  five 
weeks  in  chipping  heads  from  rivets  in  tank  and  flying  of  chips  being  frequent 
and  readily  observable. 

Cited  in  note   (28  L.R.A.  (X.S.)    1256,  1257)   on  assumption  by  train  employee 
of  risks  due  to  defects  in  tracks  or  roadbed. 
"Who  are   fellowservants. 

Cited  in  Ricker  v.  Central  R.  Co.  73  X.  J.  L.  754,  7  L.R.A.  (N.S.)  655,  64 
Atl.  1068,  9  Ann.  Cas.  785,  holding  train  dispatcher  not  a  fellow  servant  to 
fireman  on  locomotive;  Hopwood  v.  Benjamin  Atha  &  I.  Co.  68  X.  J.  L.  712, 
54  Atl.  435,  holding  persons  who  were  charged  with  duty  of  inspecting  and 
repairing  chain  used  in  lifting  heavy  objects  in  steel  foundry  not  fellow  servant 
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to  common  laborer  using  chain,  in  absence  of  showing  that  such  duties  had  been 
imposed  on  or  assumed  by  laborer,  or  that  they  were  incidental  to  its  use; 
Knutter  v.  New  York  &  X.  J.  Teloph.  Co.  67  N.  J.  L.  051,  58  L.R.A.  810,  52 
Atl.  565,  holding  "district  manager"  of  telephone  company,  although  he  have 
superiority  over  other  servants  with  power  to  hire  and  discharge,  who  directs- 
operation  of  erection  of  line  of  wire  and  actively  participates  therein,  is  as  to 
such  act  fellow  servant  of  lineman. 

\  cii  [  iUfii«-«-    as     i|  urxi  ion     of    fnct. 

Cited  in  Zellers  v.  Delany,  80  N.  J.  L.  45S,  78  Atl.  212,  holding  that  evidence 
of  failure  of  master  to  use  reasonable  care  to  maintaiii  premises  in  safe  con- 
dition raises  question  for  jury;  Ferguson  v.  Central  R.  Co.  71  N.  J.  L.  651,  60 
Atl.  382,  holding  question  of  negligence  for  jury  if  different  minds  might  hon- 
estly draw  from  the  testimony  different  conclusions  as  to  cause  of  accident. 

59  L.  R.  A.  306,  HUNT  v.  IIUXT,  171  X.  Y.  396,  64  N.  E.  159. 
Validity   of   oral   antenuptial   contract. 

Cited  in  McCartney  v.  Titsworth,  142  App.  Div.  295,  126  X.  Y.  Supp.  905, 
holding  that  oral  ante-nuptial  agreement  is  void  under  statute  of  frauds,  and 
although  promisee  performs  her  part  by  marrying  promisor,  she  cannot  spe- 
cifically enforce  agreement;  Re  Majot,  199  X.  Y.  35,  29  L.R.A.(X.S.)  786,  92 
X.  E.  402,  holding  that  under  statute  every  agreement  made  in  consideration 
of  marriage  is  void  unless  it  be  in  writing,  except  mutual  promise  to  marrv ; 
Rowell  v.  Babber,  142  Wis.  310,  27  L.R.A.(X.S.)  1143,  125  X.  W.  937,  holding 
oral  antenuptial  contract  void  although  after  marriage  reduced  to  writing,  under 
statute  making  all  oral  contracts  in  consideration  of  marriage  void  except 
mutual  promises  to  marry;  Hosmer  v.  Tiffany,  54  Misc.  404,  105  X.  Y.  Supp. 
1055,  holding  invalid  as  to  creditors  a  transfer  by  bankrupt  of  furniture,  pur- 
chased on  credit  to  wife  in  consideration  of  marriage. 

Cited   in  notes    (11   L.R.A.  (X.S.)    234)    on  specific  performance  of  contract  to 
provide  for  intended  husband  or  wife;    (140  Am.  St.  Rep.  82)    on  specific  per- 
formance of  contract  in  consideration  of  marriage. 
Marriage  as  port   performance. 

Cited  in  Offutt  v.  OiTutt,  106  Md.  241,  12  L.R.A.(X.S.)  236,  124  Am.  St. 
Rop.  491,  67  Atl.  138,  holding  marriage  insufficient  part  performance  of  verbal 
promise  to  convey  property  in  consideration  thereof. 

59  L.  R.  A.  310,  MARLIX  FIREARMS  CO.  v.  SHIELDS,  171  X.  Y.  384,  64  N. 

E.  163. 
Equitable  relief  ag-uiiist   libel. 

Cited  in  Mitchell  v.  Grand  Lodge,  F.  &  A.  M.  56  Tex.  Civ.  App.  309,  121  S. 
W.  178,  holding  that  injunction  will  not  lie  to  restrain  publication  of  libel; 
1  he  Glenocb.il,  128  Fed.  963,  holding  court  has  no  jurisdiction  to  enjoin  pub- 
lication of  libel;  Butterick  Pub.  Co.  v.  Typographical  Union  Xo.  6,  50  Misc.  32, 
100  X.  Y.  Supp.  292,  holding  libel  against  property  will  not  be  enjoined  on 
ground  of  inability  to  prove  special  damage  at  law;  Citizens'  Light,  Heat  &  P. 
Co.  v.  Montgomery  Light  &  Water  Power  Co.  171  Fed.  557,  holding  equity 
cannot  enjoin  libelous  publication  regarding  credit  of  competitor;  Montgomery 
Ward  &  Co.  v.  South  Dakota  Retail  Merchants'  &  Hardware  Dealers'  Asso.  150 
fed.  418,  holding  publisher  of  newspaper  could  not  be  enjoined  from  publishing 
articles  in  aid  of  action  by  association  of  retail  dealers  against  catalogue  and 
mail  order  houses;  Owen  v.  Partridge,  40  Misc.  422,  82  X.  Y.  Supp.  248,  holding 
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publication    of    photograph    and    Bertillon    measurements    of    suspected    criminal 
cannot  be  enjoined  nor  their  destruction  enforced. 
Necessity   of  proof  of  special   damage   from    libel. 

Cited  in  Cleveland  Leader  Printing  Co.  v.  Xethersole,  84  Ohio  St.  132,  95  X. 
E.  735,  Ann.  Cas.  1912B,  978,  holding  that  if  publication  is  not  libelous  per  se, 
malice  is  not  presumed  and  special  damage  must  be  alleged  and  proved;  Collier 
v.  Postum  Cereal  Co.  349  App.  Div.  157,  133  X.  Y.  Supp.  852  (dissenting  opin- 
ion), on  right  to  recover  for  libel  of  place  or  thing  without  proof  of  special 
damage. 

59  L.  R.  A.  315,  NAGAR  v.  HAMMOXD,  171  X.  Y.  377,  64  X.  E.  150. 

Later  appeal  in  183  X.  Y.  389,  3  L.R.A.(X.S.)    1041,  76  X.  E.  474,    (reversing 
95  App.  Div.  251,  88  X.  Y.  Supp.  796). 
Contributory    n«-u  I  iu  i-ncc   in   risking   known   danger. 

Cited  in  KlefTir.an  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  104  App.  Div.  419,  93 
IX.  Y.  Supp.  741,  holding  defendant  horse  street  car  company  had  right  to  have 
submitted  to  jury  question  of  passenger's  negligence  in  remaining  on  platform 
•of  car  after  realization  of  danger  in  so  doing;  Kleffman  v.  Metropolitan  Street 
R.  Co.  116  App.  Div.  335,  101  X.  Y.  Supp.  582,  holding  remaining  on  front 
platform  after  realization  that  from  action  of  car  position  was  dangerous,  con- 
tributory negligence,  there  being  plenty  of  room  inside. 

Distinguished   in   Wachser  v.   Interborough  Rapid   Transit   Co.   69   Misc.   348, 
125  X.  Y.  Supp.  767,  holding  that  carrier  is  not  excused  from  liability  for  in- 
jury to  passenger  by  violence  of  fellow  passenger  on  account  of  his  failure  to 
fly  from  threatened  violence. 
Danger   from    negligent    use   of   firearms. 

Cited  in  Rudd  v.  Byrnes,  156  Cal.  640,  26  L.R.A.(X.S.)  136,  105  Pac.  957, 
holding  it  for  jury  whether  plaintiff  was  guilty  of  contributory  negligence  in 
going  in  front  of  defendant,  the  parties  being  on  hunt  for  deer  and  defendant 
hearing  noise  in  brush,  having  shot  thereat. 

59  L.  R.  A.  317,  1;OWLER  v.  FOWLER,  131  X.  C.  169,  42  S.  E.  563. 
Conflict   of    In  %>-.   us   to  legitimation   of   baMtard. 

Cited  in  Mund  v.  Rehaume,  51  Colo.  136,  117  Pac.  159,  Ann.  Cas.  1913A,  1243, 
holding   that   legitimation   statutes    which    made    insured    legitimate   child    made 
him  legitimate  wherever  he  went. 
Power    of    appellate    court    to    raise    jurisdictional    objection)!. 

Cited  in  State  v.  Bossee,  145  X.  C.  581,  59  S.  E.  879,  holding  appellate  court 
:may  consider  defect  of  jurisdiction  on  its  own  motion. 

i>9  L.  R.  A.  319,  STEIXMEYER  v.  STEIXMEYER,  64  S.  C.  413,  92  Am.  St.  Rep. 

809,  42  S.  E.     184. 
.•Sole   and   unconditional   ownership   proviMion    in    policy. 

Cited  in  Groce  v.  Phoenix  Ins.  Co.  94  Miss.  207,  22  L.R.A.(X.S.)  734,  48 
So.  298,  holding  conveyance,  though  void  as  against  creditors  of  grantor,  not 
void  as  against  claim  by  insured  grantee,  for  value  of  property  covered  by 
ownership  provision. 

Cited  in  footnote  to  Phenix  Ins.  Co.  v.  Kerr,  66  L.R.A.  569,  which  holds 
interest  of  owner  of  property  held  by  another  under  option  to  purchase  which 
is  irrevocable  by  owner  but  which  owner  of  option  is  not  bound  to  accept,  sole 
and  unconditional  ownership. 
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59  L.  R.  A.  324,  WEBSTER  v.  HARRIS,  111  Tenn.  008,  69  S.  W.  782. 
Rights   of   riparian    owners   on    non-navigable    body    of    water. 

Cited  in  Harrison  v.  Fite,  7S  C.  C.  A.  447,  148  Fed.  786,  holding  riparian 
owners  on  non-navigable  stream  take  title  of  bed  to  thread  of  current  and  may 
enjoin  another  from  going  thereon  to  fish  and  hunt. 

Cited  in  footnote  to  Smoulter  v.  Boyd.  66  L.R.A.  829,  which  denies  right 
of  any  riparian  grantee  to  use  of  entire  lake  where  boundary  lines  are  run 
through  the  lake. 

Distinguished  in  Applegate  v.  Franklin,  109  Mo.  App.  303,  84  S.  W.  347, 
holding  one  riparian  proprietor  could  drain  water  of  swamp  covering  large 
territory,  the  waters  not  being  navigable,  being  accumulated  surface  waters, 
although  another  proprietor  have  fishing  rights  therein. 

Disapproved  in  State  v.  Jonvs,  143  Iowa,  402,  122  N.  W.  241,  holding  riparian 
owner  on  non-navigable  waters  has  title  only  to  water's  edge. 
Correlative   rights   of   riparian   owners. 

Cited  in  Sullivan  v.  Dooley,  31  Tex.  Civ.  App.  591,  73  S.  W.  82,  holding 
injiuiction  will  issue  to  restrain  construction  of  levee  on  stream  forming  boun- 
dary by  owner  of  lands  which  are  more  easily  inundated  by  overflow  so  as 
to  cause  unnatural  overflow  on  other;  Roanoke  Rapids  Power  Co.  v.  Roanoke 
Xav.  &  Water  Power  Co.  152  N.  C.  491,  68  S.  E.  190,  on  right  of  owner  to 
full  flowage  of  water  along  entire  property  without  diminution. 
Navigability. 

Cited  in  Miller  v.  State,  124  Tenn.  302,  35  L.R.A.  (X.S.)  410,  137  S.  W7.  760, 
Ann.  Cas.  1912D,  1086,  holding  that  stream  which  can  be  utilized  by  public 
only  for  floating  logs  in  one  direction  during  period  of  rain  10  or  12  days  a 
year  is  not  navigable,  within  statute  prohibiting  destruction  of  navigable 
streams;  McKinney  v.  Xorthcutt,  114  Mo.  App.  158,  89  S.  W.  351,  holding 
riparian  owner  has  no  right  of  obstruction  where  waters  are  capable  at  certain 
beasons  of  year  of  floating  rafts  of  logs  without  aid  of  men  on  bank  pushing 
rafts. 

Cited  in  note  (126  Am.  St.  Rep.  711,  720,  721,  730,  731)  on  what  waters 
are  navigable. 

59  L.  R.  A.  333,  FISHER  v.  FEIGE,  137  Cal.  39,  92  Am.  St.  Rep.  77,  69  Pac. 

618. 
Effect  of  bad  motive  to  make  act  actionable. 

Cited  in  Norton  v.  Randolph,  —  Ala.  — ,  40  L.R.A. (N.S.)  131,  58  So.  283, 
holding  that  injunction  lies  against  maintenance  of  spite  fence  erected  merely 
to  annoy  neighbor  and  injure  his  property.  'n  *.;•..•; 

Cited  in  notes  (62  L.R.A.  692)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be;  (103  Am.  St.  Rep.  499)  on  effect  of  motive  of 
boycott. 

59  L.  R.  A.  336,  LIVINGSTON  v.  PAGE,  74  Vt.  356,  93  Am.  St.  Rep.  901,  52 

Atl.  965. 
Validity  of  contract**. 

Cited  in  note    (117  Am.  St.  Rep.  494)    on  contracts,  consideration  for  which 
has  partly  failed,  or  is  partly  illegal. 
—  Relating*  to  selection   of  public   officers. 

Cited  in  notes  (5  L.R.A. (N.S.)  892;  1  Brit.  Rul.  Cas.  97)  on  right  of  labor 
union  to  impose  political  obligations  on  members. 
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59   L.   R.   A.   338,   COOK   v.   ROWLAND,   74  Vt.   303,  93   Am.   St.   Rep.   912,   52 

Atl.  973. 
Slight    to    control    and    regulate    foreign    corporations. 

Cited  in  Lawrence  v.  Rutland  R.  Co.  80  Vt.  386,  15  L.R.A.  (X.S.)  357,  67 
Atl.  1093,  13  Ann.  Cas.  475,  holding  state  could  subject  foreign  corporation 
to  law  compelling  payment  of  employes  every  week;  Re  Consolidated  Rendering 
Co.  80  Vt.  79,  66  Atl.  790,  11  Ann.  Cas.  1069,  holding  valid  statute  and  order 
of  court  based  thereon  requiring  production  before  grand  jury  all  books  and 
memoranda  concerning  certain  subject  on  investigation  of  sale  of  diseased  meat; 
McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  374,  33  L.R.A.(N.S-)  722, 
108  X.  W.  902,  on  validity  of  statute  declaring  void  contracts  for  release  of 
railroad  for  injuries  by  its  negligence  as  applied  to  foreign  corporation. 

Cited  in  note  (129  Am.  St.  Rep.  288)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes  on  foreign  corporations. 

59  L.  R.  A.  340,  LAIRD  v.  PERRY,  74  Vt.  454,  52  Atl.  1040. 
Liability  of  estate  by  entireties  for  husband's  debts. 

Cited  in  note    (36  L.R.A.  (N.S.)    205)    on  liability  of  estate  by  entireties  for 
husband's  debts. 
Right   of  husband   to  convey   estate   by   entireties. 

Cited   in   Meyer's   Estate,   20   Pa.   Dist.   R.   240,   holding  that  husband's  right 
to   convey   for   mortgage    interest    in   estate    by    entireties   no    longer   exists    by 
reason  of  statute. 
Rights   of   husband   in    wife's   realty. 

Cited  in  Bishop  v.  Readsboro  Chair  Mfg.  Co.  85  Vt.  144,  36  L.R.A.  (X.S.) 
1175,  81  Atl.  454,  holding  that  wife  cannot  maintain  action  in  her  own  name 
alone  for  injury  inflicted  after  coverture  by  stranger  upon  real  estate  of  which 
she  was  seized  at  time  of  marriage. 

59  L.  R.  A.  342,  STATE  v.  BUCHAXAX,  29  Wash.  602,  92  Am.  St.  Rep.  930, 

70  Pac.  52. 
Validity   of   statutes   restricting   hours   of   employment. 

Cited  in  Washington  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  191,  37 
L.R.A. (X.S.)  479,  117  Pac.  1101,  holding  that  workmen's  compensation  act, 
Laws  of  1911,  is  not  unconstitutional  as  class  legislation;  Ex  parte  Boyce, 
27  Xev.  351,  65  L.R.A.  63,  75  Pac.  1,  1  Ann.  Cas.  66,  upholding  statute 
restricting  to  eight  hours  a  day  work  in  mine;  Re  Broad,  36  Wash.  456,  70 
L.R.A.  1015,  78  Pac.  1004,  2  Ann.  Cas.  212,  upholding  validity  of  ordinance 
restricting  day's  labor  on  work  done  for  city  to  eight  hours. 

Cited  in  notes    (65  L.R.A.  41,  46:    48  L.  ed.  U.  S.  153)    on  validity  of  legis- 
lation  regulating   hours   of   labor. 
Employment  of  females. 

Cited  in  Withey  v.  Bloem,  163  Mich.  424,  35  L.R.A.  (X.S.)  631,  128  X.  W. 
913,  holding  that  statute  regulating  and  limiting  hours  of  labor  by  women  in 
factories,  etc.  is  constitutional;  State  v.  Somerville,  67  Wash.  643,  122  Pac. 
324,  holding  that  statute  providing  that  no  female  shall  be  employed  more 
than  eight  hours  during  any  day  in  any  mechanical  or  mercantile  establishment, 
etc.  is  constitutional;  Com.  v.  Riley,  210  Mass.  390,  97  X.  E.  367,  Ann.  Cas. 
1912D,  388,  holding  that  statute  limiting  time  which  women  may  be  employed 
in  manufacturing  establishments  to  56  hours  in  each  week  etc.,  is  constitu- 
tional; Muller  v.  Oregon,  208  U.  S.  420,  52  L.  ed.  555,  28  Sup.  Ct.  Rep.  324, 
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13  Ann.  Cas.  957,  Affirming  48  Ore.  257,  120  Am.  St.  Rep.  805,  85  Pac.  855, 
11  Ann.  Cas.  88,  upholding  validity  of  law  restricting  hours  of  employment  in 
laundry,  it  not  violating  fourteenth  amendment  to  federal  constitution;  \V.  C. 
Ritchie  &  Co.  v.  Wayman,  244  ill.  521,  27  L.R.A. (N.S.)  999,  91  N.  E.  695, 
upholding  validity  of  law  regulating  hours  of  employment  as  applicable  to 
laundries. 

59   L.   R.   A.   346,   PRATHER   v.   SPOKANE,   29    Wash.   549,   92   Am.   St.    Rep. 

923,  70  Pac.  55. 
Liability   of  municipality    for   defects   or   obstruction!*    in   highways. 

Cited  in  Hewitt  v.  Seattle,  62  Wash.  380,  32  L.R.A. (X.S.)  633,  133  Pac. 
1084,  holding  that  duty  of  city  to  keep  its  streets  in  repair  not  being  govern- 
mental, city  is  liable  to  pedestrain  negligently  run  down  by  its  superintendent 
of  streets  while  driving  automobile  in  performance  of  duty ;  Engelking  v.  Spo- 
kane, 59  Wash.  453,  29  L.R.A. (N.S.)  486,  110  Pac.  25,  holding  that  construc- 
tion of  bridge  is  ministerial  function,  for  which  city  is  answerable  to  its  em- 
ployees for  its  negligence;  Neel  v.  King  County,  53  Wash.  494,  102  Pac.  396, 
holding  county  liable  where  it  invites  public  to  use  defective  by-way  adjoining 
public  highway,  although  title  is  in  another. 

Cited  in  footnote  to  Harden  v.  Jackson,  66  L.R.A.  986,  which  holds  plank 
sidewalk  not  so  unsafe  as  to  render  city  liable  to  one  falling  thereon  because 
his  cane  goes  through,  although  the  edges  of  planks  have  become  so  decayed 
as  not  to  withstand  pressure  of  cane. 

Cited  in  notes  (13  L.R.A. (N.S.)  1169)  on  duty  to  light  streets;  (20  L.R.A. 
(N.S.)  574,  575)  on  liability  of  municipality  for  defects  or  obstructions  in 
streets;  (21  L.R.A. (N.S.)  662)  on  contributory  negligence  as  affecting  munici- 
pal liability  for  defects  and  obstructions  in  streets;  (103  Am.  St.  Rep.  2(i9) 
on  municipal  liability  to  persons  injured  by  defects  in,  or  want  of  repair,  of 
streets. 

59  L.   R.  A.  350,  LAWSHE  v.  TACOMA  R.  &  POWER  CO.  29  Wash.   681,   70 

Pac.   118. 
Rig-hts  of  street  car  passenger  holding  defective  transfer. 

Cited  in  Hornesby  v.  Georgia  R.  &  Electric  Co.  120  Ga.  915,  48  S.  E.  339, 
1  Ann.  Cas.  391,  on  necessity  of  determination  by  conductor  of  second  car  of 
validity  of  transfer  presented;  Little  Rock  R.  &  Electric  Co.  v.  Goerner,  80 
Ark.  164,  7  L.R.A. (N.S.)  102,  95  S.  W.  1007,  10  Ann.  Cas.  273,  holding  one 
who  boards  car  on  transfer  is  passenger  although  by  negligence  of  company  it 
is,  because  erroneously  punched,  void,  and  company  liable  ex  contractu  if  in 
•expelling  him  for  refusal  to  pay  fare  no  more  force  is  expended  than  is  neces- 
sary; Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  380,  123  Am.  St.  Rep. 
341,  115  N.  W.  395;  Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  159,  100 
Am.  St.  Rep.  261,  66  N.  E.  950, — holding  carrier  liable  for  unjustifiable  ejection 
of  passenger  who  presents  transfer  which  by  error  of  preceding  conductor  is 
incorrectly  punched. 

Cited  in  notes  (7  L.R.A. (N.S.)  99)  on  rights  and  duties  of  passenger  receiv- 
ing defective  transfer;  (118  Am.  St.  Rep.  463,  465)  on  duties  and  liabilities 
of  street  railway  companies  toward  passengers  holding  defective  transfer. 

Distinguished  in  Braymer  v.  Seattle,  R.  &  S.  R.  Co.  35  Wash.  351,  77  Pac. 
495,  holding  where  no  transfer  is  issued  and  there  is  no  contract  for  continuous 
carriage,  company  not  liable  for  ejection  of  one  who  boards  car  at  terminus 
of  another  line  to  be  carried  to  destination  further  on. 
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Ejection  of  passenger  through  mistake  of  ticket  :«u«-m. 

Cited  in  Loy  v.  Northern  P.  R.  Co.  68  Wash.  40,  122  Pac.  372,  holding 
that  passenger  is  not  justified  in  forcibly  resisting  removal  from  train,  when 
through  mistake  of  ticket  agent,  he  is  unable  to  produce  ticket,  as  he  must 
seek  relief  in  action  against  carrier. 

59  L.  R.  A.  353,  WAPLES-PLATTER  GROCER  CO.  v.  TEXAS  &  P.  R.  CO.  95- 

Tex.  486,  68  S.  W.  265. 
Property  subject  to  garnishment. 

Cited  in  Darlington-Miller  Lumber  Co.  v.  National  Surety  Co.  35  Tex.  Civ. 
App.  349,  80  S.  W.  238,  holding  not  garnishable  money  deposited  to  protect 
garnishee  as  surety  on  defendants'  bond  conditioned  for  faithful  performance 
by  defendant  of  building  contract,  the  liability  of  the  garnishee  not  having 
terminated. 

Cited  in  footnote  to  Wilde  v.  Mahaney,  62  L.R.A.  813,  which  holds  claim 
for  unliquidated  damages  arising  out  of  contract  not  the  subject  of  trustee 
process. 

Cited  in  note   (7  L.R.A.  (N.S.)   960)   on  injured  employee's  right  to  reacli  fund 
under  employer's  liability  policy. 
Scope   of   lien    of   garnishment. 

Cited  in  Wunderlich  v.  Merchants  Nat.  Bank,  109  Minn.  472,  27  L.R.A.  (N.S.) 
816,  134  Am.  St.  Rep.  788,  124  N.  W.  223,  18  Ann.  Cas.  212,  holding  plaintiff 
in  garnishment  acquires  no  rights  in  the  fund  garnished  superior  to  those  de- 
fendant had  against  garnishee. 

59  L.  R.  A.  392,  HOUSTON  &  T.  C.  R.  CO.  v.  PHILLIO,  96  Tex.  18,  97  Am. 

St.  Rep.  868,  69  S.  W.  994. 
Liability   for   safety   of   licensee. 

Cited  in  Cressy  v.  Republic  Creosoting  Co.  108  Minn.  355,  122  N.  W.  484r 
on  duty  of  master  to  protect  licensee  from  injury  at  the  hands  of  his  servants. 
Duty  owed  by  carrier  to  licensee  at  station. 

Cited  in  Texas  &  N.  0.  R.  Co.  v.  Taylor,  31  Tex.  Civ.  App.  618,  73  S.  W. 
1081,  holding  carrier  owes  licensee  at  station  duty  to  refrain  from  wanton 
injury. 

Cited   in   note    (20   L.R.A. (N.S.)    836)    on   duty   to   persons   accompanying   or 
awaiting   passengers   at   station. 
Liability  of  carrier  for  negligence  of  passenger. 

Cited  in  Grimsley  v.  Atlantic  Coast  Line  R.  Co.  1  Ga.  App.  559,  57  S.  E. 
943,  holding  carrier  liable  for  failure  to  exercise  high  degree  of  care  to  protect 
passenger  from  acts  of  drunken  fellow  passenger  who  discharges  pistol  in  car. 
Liability  of  carrier  for  injuries  incurred  by  passenger  at  depot. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Luther,  40  Tex.  Civ.  App.  522,  90  S.  W. 
44,  holding  carrier  liable  for  injury  to  passenger  from  negligent  acts  of  employe 
at  depot. 
Liability   of   carrier    for   injuries   by   strangers. 

Cited  in  note  (97  Am.  St.  Rep.  528)  on  liability  of  carrier  for  injuries  by 
strangers. 

59  L.  R.  A.  393,  BURT  v.  UNION  CENT.  L.  INS.  CO.  44   C.  C.  A.  548,   105 

Fed.  419. 
Liability  of  insurer  where  insured  is  executed   for  crime. 

Cited   in  McCue  v.  Northwestern  Mut.  L.  Ins.  Co.  93  C.  C.  A.  71,   167   Fed. 
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446,    on    liability   of   mutual   insurance    company   where   insured    suffers   capital 
punishment. 

Cited  in  footnote  to  Lanier  v.  Box,  64  L.R.A.  458,  which  holds  that  the 
proceeds  of  a  policy  which  the  administrator  of  the  insured  could  not  receive 
because  the  insured  wilfully  took  the  life  of  his  wife  to  whom  the  policy  had 
been  assigned,  passed  to  her  distributees  instead  of  escheating  to  the  state. 

Cited  in  note    (14  L.R.A.  (X.S.)    357)    on  effect  of  execution  for  crime  on  right 
to  recover  insurance. 
Judgment  in  criminal  action   JIM  res  judicata   in  civil  action. 

Cited  in  note  (11  L.R.A.  (N.S.)  662)  on  judgment  in  criminal  action  as  res 
judicata  in  civil  action. 

59  L.  R.   A.   398,   WESTERN  U.  TELEG.   CO.  v.  CROCKER,   135  Ala.   492,  33 

So.  45. 
Recovery    for   mental   :i  niviiish. 

Cited   in  footnote  to  Lewis  v.   Holmes,  61   L.R.A.  274,  which  authorizes,  for 
breach  of  contract  for  wedding  trousseau,  recovery  for  bride's  mortification  and 
humiliation  and  inability  to  attend  entertainments  planned  for  her. 
—  From    negligence    in    transmission    of   telegram. 

Cited  in  Maley  v.  Western  U.  Teleg.  Co.  151  Iowa,  230,  —  L.R.A. (N.S.)  — , 
130  N.  W.  1086,  holding  that  recovery  may  be  had  by  husband  for  mental 
anguish  caused  by  failure  of  telegraph  company  to  deliver  message  announcing 
serious  illness  of  wife;  Western  U.  Teleg.  Co.  v.  Saunders,  164  Ala.  245,  137 
Am.  St.  Rep.  35,  51  So.  176,  holding  that  father  may  recover  for  mental  anguisli 
caused  by  negligence  of  telegraph  company  in  failing  to  deliver  message  to 
child's  grandmother  announcing  serious  illness  of  child;  Western  U.  Teleg.  Co. 
"v.  Bennett,  3  Ala.  App.  279,  57  So.  87,  holding  that  husband  who  suffers  mental 
anguish  from  failure  of  his  father-in-law  to  attend  burial  of  his  wife  in  con- 
sequence of  telegraph  company's  negligence,  may  recover  therefor;  Western  U. 
Teleg.  Co.  v.  Hill,  163  Ala.  30,  23  L.R.A. (N.S.)  656,  50  So.  248,  19  Ann.  Cas. 
1058,  holding  recovery  could  be  had  for  failure  to  deliver  to  husband  message 
from  wife  announcing  that  baby  was  dying;  Western  U.  Teleg.  Co.  v.  Griffith, 
161  Ala.  247,  50  So.  91,  holding  recovery  could  be  had  by  husband  for  failure 
to  deliver  message  to  physician  whereby  latter  did  not  go  to  bedside  of  sick 
wife  as  soon  as  he  otherwise  would;  Western  U.  Teleg.  Co.  v.  Benson,  159  Ala. 
270,  48  So.  712,  holding  recovery  may  be  had  by  brother  for  failure  to  deliver 
message  to  brother  announcing  death  of  third  brother;  Western  U.  Teleg.  Co.  v. 
McMorris,  158  Ala.  575,  132  Am.  St.  Rep.  46,  48  So.  349,  holding  recovery 
could  be  had  for  failure  to  deliver  telegram  from  brother  of  a  deceased  person 
to  intimate  friend  relative  to  making  funeral  arrangements  at  sendee's  home; 
Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  384,  64  L.R.A.  549,  101  Am.  St.  Rep. 
268,  98  N.  W.  281,  holding  damages  recoverable  on  message  from  wife  to 
friend  of  deceased  husband,  to  be  by  him  communicated  to  parents  of  husband, 
regarding  meeting  of  train  carrying  his  remains;  Western  U.  Teleg.  Co.  v. 
Crumpton,  138  Ala.  643,  36  So.  517,  holding  recovery  could  be  had  for  delay 
in  delivering  telegram  announcing  death  of  a  parent;  Western  U.  Teleg.  Co.  v. 
Prevatt,  149  Ala.  620,  43  So.  106,  holding  recovery  could  be  had  by  grandson 
lor  failure  to  deliver  telegram  relative  to  health  of  grandfather;  Foreman  v. 
Western  U.  Teleg.  Co.  141  Iowa,  36,  19  L.R.A.(N.S.)  376,  116  N.  W.  724, 
as  to  necessity  of  knowledge  of  relationship  of  parties  by  telegraph  company  to 
create  presumption  of  mental  anguish. 

Cited  in  footnotes  to  Cowan  v.   Western  U.  Teleg.  Co.  64  L.R.A.   546,  which 
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holds  that  mental  suffering  will  not  sustain  an  action  for  breach  of  a  contract 
promptly  to  transmit  telegram;  Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A. 
666,  which  sustains  right  to  damages  for  mental  anguish  from  failure  to  deliver 
telegram,  though  unaccompanied  by  physical  suffering;  Green  v.  Western  U. 
Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability  of  telegraph  company  for 
mental  anguish  of  16  year  old  girl  in  being  compelled  to  drive  two  miles  in 
strange  city  after  midnight  with  a  strange  driver  due  to  its  failure  to  deliver 
telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which  denies  right 
to  damages  for  mere  disappointment  and  regret  from  failure  of  telegraph 
company  promptly  to  deliver  a  death  message;  Western  U.  Teleg.  Co.  v.  Reid, 
70  L.R.A.  289,  which  denies  father's  right  to  recover  for  mental  anguish 
in  witnessing  suffering  of  child  because  of  telegraph  company's  failure  prompt- 
ly to  deliver  telegram  summoning  physician. 

Cited  in  notes  (14  L.R.A.  (N.S.)  501)  on  mental  anguish  suffered  by  sender 
deprived  of  advico  and  consolation  as  element  of  damages  for  failure  to  deliver 
telegram  announcing  sickness  or  death;  (15  L.R.A.  (X.S.)  279)  on  relationship* 
essential  to  recovery  for  mental  anguish  for  failure  to  deliver  telegram  announc- 
ing death  or  illness;  (117  Am.  St.  Rep.  306)  mental  anguish  as  an  element  of 
damages  recoverable  for  failure  to  transmit  and  deliver  telegrams. 
Evidence  as  to  mental  11  n^uisli. 

Cited  in  note  (19  L.R.A.  (N.S. )  411)  on  what  evidence  admissible  to  show 
mental  anguish. 

59  L.  R.  A.  399,  FIRST  XAT.  BAXK  v.  TYSON,  133  Ala.  459,  91  Am.  St.  Rep. 
46,  32  So.  144. 

Re-affirmed   on    appeal   from    decree   on   the   merits   in    144   Ala.   464,    39   So. 
560. 
What  are  public   nuisances. 

Cited  in  note   (107  Am.  St.  Rep.  246)   on  what  are  public  nuisances. 
Rig-lit   of   private   portion    to   injunction   nuninst    pnltlic   nuisance. 

Cited  in  Walls  v.  Smith,  167  Ala.  142,  140  Am.  St.  Rep.  24,  52  So.  320; 
Horton  v.  Southern  R.  Co.  173  Ala.  248,  55  So.  531,— holding  that  private  per- 
son cannot  maintain  injunction  action  to  restrain  construction  of  building  or 
operation  of  agencies  performing  duties  to  public  generally,  unless  such  acts 
are  nuisance,  and  he  suffers  special  injury, 

—  Obstruction    to    Street. 

Cited  in  Blackman  v.  Mauldin,  164  Ala.  343,  27  L.R.A. (.N.S.)  672,  51  So. 
23,  holding  that  the  obstruction  of  a  navigable  stream  will  be  enjoined  where 
such  obstruction  results  in  injuries  to  the  complainant  which  cannot  be  re- 
covered adequately  at  law;  Bischof  v.  Merchants  Nat.  Bank,  75  Neb.  841,  5 
L.R.A.  (N.S.)  490,  106  N.  W.  996,  holding  property  owner  entitled  to  injunctive 
relief  against  adjoining  bank  which  in  reconstructing  building  projects  stone 
work  in  front  from  several  inches  to  two  feet  beyond  building  line;  Williams  v. 
Los  Angeles  R.  Co.  150  Cal.  595,  89  Pac.  330,  holding  property  owner  could 
enjoin  the  maintenance  of  signal  tower  by  street  railway  obstructing  his  facility 
for  display  of  signs,  accessibility  of  property  and  free  admission  of  light  and 
air;  Jackson  v.  Birmingham  Foundry  &  Mach.  Co.  154  Ala.  472,  45  So.  660, 
holding  property  owner  cannot  enjoin  vacation  of  street  for  erection  of  ware- 
house, where  he  is  afforded  a  convenient  and  reasonable  outlet  to  neighboring 
thoroughfares  which  he  may  unobstructedly  use;  Baker  v.  Selma  Street  & 
Suburban  R.  Co.  135  Ala.  563,  93  Am.  St.  Rep.  42,  33  So.  685,  holding  to  entitle 
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property  owners  to  injunction  against  laying  of  electric  street  railway  in 
adjoining  street  they  must  show  it  would  be  nuisance  in  fact  and  that  they 
would  suffer  special  injury  different  from  general  public;  Birmingham  R.  Light 
&  P.  Co.  v.  Moran,  151  Ala.  190,  125  Am.  St.  Rep.  21,  44  So.  3f>2,  holding  prop- 
erty owners  have  right  to  enjoin  obstruction  of  alley  by  railroad  which  cuts 
off  entirely  communication  through  alley  with  another  street. 

Cited  in  note  (5  L.R.A. (N.S.)  486)  on  interference  with  view  of  premises 
from  street  as  warranting  injunction. 

Distinguished  in  Dennis  v.  Mobile  &  M.  R.  Co.  137  Ala.  658,  97  Am.  St.  Rep. 
69,  35  So.  30,  holding  boarding  house  keeper  cannot  enjoin  erection  of  ware- 
house near  it  causing  obstruction  of  street  which  is  permanent  and  no  insol- 
vency of  warehouseman  is  shown  and  single  action  for  damages  would  furnish 
adequate  remedy;  Adams  v.  Birmingham  Realty  Co.  154  Ala.  463,  45  So.  891, 
holding  where  property  owner  remained  silent  year  after  completion  of  building 
which  projected  beyond  building  line,  he  would  be  estopped  to  enjoin  obstruc- 
tion; Whitemore  v.  Brown,  102  Me.  61,  9  L.R.A.  (X.S.)  872,  120  Am.  St.  Rep. 
454,  65  Atl.  516,  holding  property  owner  on  navigable  tide  lands  not  entitled 
to  injunctive  relief  against  maintenance  of  wharf  where  there  is  not  a  clear 
interference  with  ingress  and  egress  to  property. 
Grant  of  street  for  private  purpose. 

'     Cited  in  notes    (125  Am.  St.  Rep.  345,  346)   on  grant  by  city  of  right  to  use 
streets  and  sidewalks  for  private  purpose;    (28  L.R.A. (N.S.)    375)    on  power  of 
municipality  to   permit  abutting  owners  to  extend   structures   into   street. 
Abutter's   easements   from    street. 

Cited   in   notes    (109   Am.   St.   Rep.   913)    on   obstruction  of  light  and  air   as 
"damage"   to   property    within    provision    that   property   shall   not   be   taken    or 
damaged    for    public    use   without   compensation;     (106    Am.   St.   Rep.    248;    122 
Am.  St.  Rep.  220)    on  abutter's  easement  of  light  and  air  from  street. 
Remedies    of    persons    over   whose    laud   highway    runs. 

Cited  in  note  (101  Am.  St.  Rep.  117)  on  remedies  of  persons  over  whose 
land  a  highway  runs. 

59   L.   R.   A.   404,   STEIXHART  v.   SUPERIOR   CT.   137   Cal.   575,   92   Am.   St. 

Rt-p.  183,  70  Pac.  629. 

Payment    into    court    as    entitling-    plaintiff    to    possession    of    condemned 
land. 

Cited  in  Pool  v.  Butler,  141  Cal.  51,  74  Pac.  444,  holding  that  a  payment  into- 
court  of  the  amount  of  award  in  condemnation  proceedings,  does  not  vest 
title  to  the  easement  in  the  plaintiff  where  an  appeal  has  been  taken  frora 
the  award  upon  grounds  other  than  the  insufficiency  of  the  award;  San  Lui& 
Obispo  County  v.  Simas,  1  Cal.  App.  181,  81  Pac.  972,  holding  that  a  court 
properly  issued  a  writ  placing  the  plaintiff  in  condemnation  proceedings,  in 
possession  of  the  land  upon  payment  into  court  of  the  full  amount  of  the  award. 
Constitutionality  of  statute  authorizing-  same. 

Cited  in  Portneuf  Irrigating  Co.  v.  Budge,  16  Idaho,  122,  100  Pac.  1046, 
18  Ann.  Cas.  674,  sustaining  statute  providing  that  the  plaintiff  in  condemna- 
tion proceedings  may  be  placed  in  possession  of  the  land  upon  a  payment  into 
court  of  the  full  o  mount  of  the  award  of  the  commissioners. 

Distinguished  in  Heilbron  v.  Superior  Ct.  151  Cal.  278,  90  Pac.  706,  holding  that 
a  statute  which  provided  for  the  issuing  of  a  writ  of  possession  in  favor  of  the 
plaintiff  in  condemnation  proceedings  upon  the  payment  of  the  full  amount 
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of  the  judgment  and  an  amount  fixed  by  the  court  to  cover  additional  damages 
which   might   be   recovered   on   appeal,   was   constitutional. 

59  L.  R.  A.  407,  CLAYTON  v.  HALLETT,  30  Colo.  231,  70  Pac.  429. 
Devise  of   subsequently  acquired   property. 

Cited  in  footnote  to  Mueller  v.  Buenger,  67  L.R.A.  G48,  which  holds  that 
will  may  pass  title  to  after-acquired  real  estate. 

Cited   in   note    (135   Am.   St.   Rep.   801)    on 'devise   of   subsequently   acquired 
property. 
Power   of   corporation    to    take    property   by    will. 

Cited  in  note    (9  L.R.A.(X.S.)    690)    on  right  of  private  persons  to  question 
power  of  corporation  to  take  property  by  will. 
Dettniteness   of   charitable    bequests. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  de- 
vise of  fund  to  be  distributed  by  executor  "to  the  poor"  in  his  discretion. 

Cited  in  note  (37  L.R.A.  (X.S.)  994)  on  enforcement  of  general  bequest  for 
charity  or  religion. 

Distinguished  in  Robbins  v.  Boulder  County,  50  Colo.  618,  115  Pac.  526,  hold- 
ing that  while  beneficiaries  in  bequest  for  charity  were  sufficiently  designated  as 
class,  yet  bequest  must  fail  because  no  plan  was  prescribed  for  execution  of  trust 
and  no  trustees  appointed. 
Jurisdiction    of    district    court. 

Cited  in  Currier  v.  Johnson,  19  Colo.  App.  103,  73  Pac.  882,  holding  that  an 
action  by  the  residuary  legatees  of  an  estate  against  the  trustees  and  their  suc- 
cessors for  an  accounting  for  the  depletion  of  the  estate  and  for  a  construc- 
tion of  the  will  and  a  determination  of  the  legal  title  to  the  estate,  was 
properly  brought  in  the  district  and  not  the  probate  court. 

59   L.  R.  A.   421,  FITZSLMOXS   &   C.   CO.   v.   BRAUX,    199   111.   390,   65   X.   E. 

249. 

Liability    for    damages   resulting    from    the    keeping    of    forces    inherently 
dangerous. 

Cited  in  Gould  v.  Winona  Gas  Co.  100  Minn.  266,  10  L.R.A. (X.S.)    895.   Ill 
X.  W.  254,  holding  that  the  defendant  c'ompany  was  liable  for  injuries  to  trees 
in  front  of  the  plaintiff's  premises  caused  by  the  escape  of  gas  from  its  mains 
which  had  been  broken  by  frost  the  winter  before. 
For    blasting. 

Approved  in  Hickey  v.  McCabe,  30  R.  I:  354,  27  L.R.A. (X.S.)  430,  75  Atl. 
404,  19  Ann.  Gas.  783,  holding  that  there  could  be  a  recovery  for  injuries  to 
land  caused  by  blasting  in  the  construction  of  a  tunnel  without  regard  to  negli- 
gence and  though  no  matter  was  thrown  upon  the  premises  injured. 

Cited  in  Gossett  v.  Southern  R.  Co.  115  Tenn.  386,  1  L.R.A. (X.S.)  106,  112 
Am.  St.  Rep.  846,  89  S.  W.  737,  holding  that  there  could  be  a  recovery  for 
physical  injury  or  loss  of  health  resulting  from  noises  caused  by  blasting  opera- 
tions in  the  construction  of  a  railroad;  Hoffman  v.  Walsh,  117  Mo.  App.  283,  93 
S.  W.  853,  holding  that  the  person  injuring  another  upon  adjoining  premises 
by  blasting,  is  liable  for  such  injuries  irrespective  of  the  question  of  negligence 
in  conducting  the  blasting  operations;  Blackford  v.  Heman  Constr.  Co.  132  Mo. 
App.  162,  112  S.  W.  287,  holding  that  the  throwing  of  stone  upon  the  adjoin- 
ing premises  by  blasting  renders  the  one  conducting  the  blasting  operations, 
liable  for  injurK  to  the  adjoining  land  by  trespass  irrespective  of  negligence; 
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Longtin  v.  Persell,  30  Mont.  312,  65  L.R.A.  058,  104  Am.  St.  Rep.  723,  76  Pac.  699, 
2  Ann.  Cas.  198,  holding  that  a  recovery  could  be  had  for  injuries  to  property 
resulting  from  the  concussion  of  the  air  caused  by  blasting  operations  in  a  quarry 
located  in  a  city,  irrespective  of  negligence  in  conducting  the  operations. 

Cited  in  footnote  to  Longtin  v.  Persell,  65  L.R.A.  655,  which  holds  operator  of 
stone  quarry  on  city  lots  liable  for  rendering  adjoining  building  unsafe  for 
occupancy  due  to  vibrations  from  blasting. 

Cited  in  notes  (12  L.R.A. (N.S.)  389)  on  liability  for  concussion  by  blasting: 
(123  Am.  St.  Rep.  579,  584)  on  liability  of  land  owners  to  adjoining  proprietors 
for  damages  from  blasting. 

Distinguished  in  Thurmond  v.  Ash  Grove  White  Lime  Asso.  125  Mo.  App. 
77,  102  S.  W.  617,  holding  that  the  owner  of  land  adjoining  a  quarry  could 
recover  for  injuries  to  his  house  and  cistern  by  blasting,  only  upon  proof  of 
negligence  in  the  conducting  of  the  blasting  operations. 

Liability   fur  acts   of   independent    contractors   in    doing    work    inherently 
dung-erous. 

Cited  in  Falender  v.  Blackwell,  39  Ind.  App.  127,  79  N.  E.  393,  holding  that 
the  person  employing  an  independent  contractor  to  break  up  iron  machinery 
by  the  use  of  dynamite  was  liable  for  the  death  of  a  person  in  a  near  by  high- 
way, caused  by  being  struck  by  a  piece  of  flying  iron;  Chicago  v.  Murdock, 
212  111.  12,  103  Am.  St.  Rep.  221,  72  N.  E.  46,  Affirming  113  111.  App.  658,  hold- 
ing city  liable  for  damages  resulting  from  the  negligence  of  an  independent  con- 
tractor engaged  in  the  building  of  a  tunnel  by  the  use  of  dynamite,  the  work 
being  done  by  virtue  of  the  city's  corporate  power. 

Cited  in  note    (65  L.R.A.  655)    on  general  rules  as  to  absence  of  liability  of 
employer  for  torts  of  independent  contractor. 
Cost    of   repair   as   measure    of    damages    for   injury    to    property. 

Cited  in  Crossen  v.  Chicago  &  J.  Electric  R.  Co.  158  111.  App.  44;  Cooper 
v.  Kankakee  Electric  Light  Co.  164  111.  App.  585, — holding  that  measure  of 
damages  for  injury  to  property  that  may  be  readily  repaired  is  cost  of  repair- 
Ing  together  with  value  of  its  use  while  that  was  being  done;  Berry  v.  Camp- 
bell, 118  111.  App.  647,  holding  that  the  measure  of  damages  for  injury  to 
personal  property  is  the  cost  of  making  repair  and  the  value  of  the  use  of  it 
while  repairs  are  being  made. 
Measure  of  dnma&es  for  injury  to  realty. 

Followed  in  Chicago  v.  Rust,  117  111.  App.  429,  holding  that  the  measure  of 
damages  for  injuries  to  realty  by  the  acts  of  a  contractor  in  the  construction 
of  a  tunnel  is  the  cost  of  repairing  the  premises  and  restoring  them  to  former 
condition. 

Cited  in  Donk  Bros.  Coal  &  Coke  Co.  v.  Novero,  135  111.  App.  636,  holding 
that  the  measure  of  damages  for  loss  of  subjacent  or  lateral  support  is  usually 
the  difference  between  the  values  before  and  after  the  injury,  but  it  also  in  a 
proper  place  may  be  the  cost  of  repairing  and  restoring  it  to  its  former  con- 
dition. 

Distinguished  in  Kuhn  v.  Epp?tein,  145  111.  App.  540,  holding  that  where 
improvements  on  land  are  destroyed  pending  action  for  specific  performance 
of  contract  of  sale,  the  difference  in  the  market  value  of  the  land  before  and 
after  should  be  subtraced  from  the  purchase  price  and  not  the  cost  of  the  im- 
provements. 
—  For  injury  to  buildinga. 

CiUd  in  Linforth  v.  San  Francisco  Gas  &  Electric  Co.  156  Cal.  62,  103  Pae. 
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320,  39  Ann.  Cas.  1230,  holding  that  the  measure  of  damages  for  injury  to  a 
building  by  trespass  is  the  cost  of  repairing  it  to  its  former  condition  and 
the  rental  value  of  the  building  during  the  time  of  making  repairs:  Donk  Bros. 
Coal  &  Coke  Co.  v.  Slata,  133  111  App.  284,  holding  that  the  measure  of  dam- 
ages for  injuries  to  buildings  by  loss  of  subjacent  support  is  the  cost  of  repair- 
ing and  restoring  the  buildings. 
Judicial  notice  as  to  dynamite. 

Cited  in  Salmon  v.  Kansas  City,  241  Mo.  67,  39  L.R.A.(X.S.)  348,  145  S.  W. 
36  (dissenting  opinion),  on  judicial  notice  of  dangerous  character  of  work 
upon  city  improvement  requiring  use  of  dynamite. 

59  L.  R.  A.  425,  WILLIAMS  v.  CRABB,  54  C.  C.  A.  233,  337  Fed.  393. 
jMultifariousness   of   bill    in    equity. 

Cited  in  Stephens  v.  Collison,  249  111.  234,  94  X.  E.  664,  holding  that  cause 
of  action  to  contest  will  and  to  set  aside  agreement  in  relation  thereto  may  be 
joined  in  same  complaint,  although  upon  issue  of  validity  of  will  party  is  entitled 
±o  jury  trial;  Venner  v.  Great  Northern  R.  Co.  337  Minn.  453,  136  X.  W.  271, 
holding  that  causes  of  action  are  not  improperly  united  in  complaint  by  minor- 
ity stockholders  to  compel  restoration  of  property  acquired  by  it  through  invest- 
ments in  violation  of  charter  and  subsequently  unlawfully  disposed  of  without 
consideration  and  for  sale  thereof  under  decree  of  court;  Westmghouse  Air 
Brake  Co.  v.  Kansas  City  Southern  R.  Co.  71  C.  C.  A.  1,  137  Fed.  32,  holding 
that  the  union  of  several  causes  of  action  for  the  same  demand  or  relief  in  a 
bill  or  petition  does  not  constitute  multifariousness;  Field  v.  Western  Life  In- 
demnity Co.  166  Fed.  610,  holding  that  a  bill  by  members  of  a  mutual  insurance 
company  against  the  society's  officers  for  the  recovery  of  money  wrongfully  paid 
by  them,  was  not  multifarious  though  all  the  parties  were  not  jointly  interested 
in  each  act,  where  all  were  interested  in  some  material  part  of  the  suit. 
Presence  of  unnecessary  parties  an  affecting:  jurisdiction  of  Federal 

court. 

t'  Cited  in  North  Carolina  Min.  Co.  v.  Westfeldt,  153  Fed.  297,  holding  that  the 
presence  of  unnecessary  parties  will  not  oust  the  federal  court  of  jurisdiction, 
where  it  could  be  retained  as  to  the  other  defendants;  Mathieson  v.  Crav.en,  164 
Fed.  480,  holding  that  where  an  action  is  brought  by  two  persons,  both  entitled 
to  precisely  similar  claims  charged  upon  real  estate,  either  party  is  not  an  in- 
dispensable party  to  the  action  so  as  to  oust  tin;  federal  court  of  jurisdiction 
ior  want  of  diversity  of  citizenship. 
.Jurisdiction  of  Federal  courts  as  affected  by  state  statutes. 

Cited  in  Larabee  v.  Dolley,  375  Fed.  380.  holding  that  in  a  proper  case  where 
the  Federal  court  has  jurisdiction,  a  right  of  suit  granted  by  the  state  statute 
•may  be  enforced  by  the  Federal  court  sitting  in  equity. 

Questioned  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  denying  that  state 
legislation  can  affect  the  Federal  equity  jurisdiction. 

59  L.  R.  A.  435,  STATE  v.  BAILEY,  157  Ind.  324,  61  N.  E.  730. 
Sufficiency  of  title  and  unity  of  purpose  of  statute. 

Cited  ia  Sansberry  v.  Hughes,  174  Ind.  642,  92  N.  E.  783;  Illyes  v.  White 
River  Light  &  P.  Co.  175  Ind.  324,  93  N.  E.  670,— holding  that  title  of  statute 
in  which  there  is  nothing  to  mislead,  and  which  does  not  embrace  more  then  one 
subject  and  matters  properly  connected  therewith,  is  sufficient;  Levy  v.  State. 
161  Ind.  256,  68  N.  E.  372,  holding  that  a  statute  denning  who  were  transient 
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merchants,  providing  for  taxing  and  licensing  them,  and  fixing  the  license,  was 
valid  as  embracing  only  one  subject  matter  which  was  expressed  in  the  title; 
Bowlin  v.  Cochran,  161  Ind.  490,  69  X.  E.  153,  holding  that  an  act  relating  to 
gravel  and  macadamized  roads,  and  providing  for  the  macadamizing  of  roads 
upon  the  petition  of  a  certain  number  of  abutting  owners  and  also  providing 
means  for  remonstrance  by  others  is  not  invalid  as  embracing  more  than  one 
.subject  not  expressed  in  the  title;  Harrison  Twp.  v.  State,  170  Ind.  450,  85  N.  E. 
18,  holding  an  act  entitled  "An  act  concerning  the  establishment  of  new  school 
districts,  and  the  erection  and  maintenance  of  new  school  houses  therein,  etc.," 
is  not  unconstitutional  as  embracing  more  than  one  subject  where  it  relates  to 
the  formation  of  joint  school  districts  and  the  erection  of  school  houses  therein ; 
State  v.  Ames,  47  Wash.  331,  92  Pac.  137,  holding  that  a  title,  An  act  to  establish 
pilots  and  pilot  regulations  for  certain  straits  and  all  waters  pertaining  thereto, 
is  sufficiently  broad  to  cover  a  provision  of  the  statute  providing  a  penalty  for 
a  violation  of  the  statute. 
•Control  of  state  over  the  welfare  of  children. 

Cited  in  Starnes  v.  Albion  Mfg.  Co.  147  N.  C.  561,  17  L.R.A.  (N.S.)    605,  61 
:S.  E.  525,  15  Ann.  Cas.  470;  New  York  v.  Chelsea  Jut    Mills,  43  Misc.  273,  88 
X.  Y.  Supp.  1085, — on  the  constitutionality  of  the  compulsory  education  law,  and 
holding  the  child  labor  law  valid. 
Compulsory    education    law. 

Cited  in  State  v.  Peterman,  32  Ind.  App.  670,  70  N.  E.  550,  holding  that  where 
a  parent  employed  a  private  teacher  who  had  formerly  been  a  teacher  in  a 
public  school,  to  teach  his  child,  which  was  done  in  the  same  manner  as  at  a 
public  school,  it  was  a  sufficient  compliance  with  the  compulsory  education 
law. 

Cited  in  footnote  to  State  v.  Jackson,  60  L.R.A.  739,  which  upholds  statute 
requiring  children  to  be  sent  to  school. 

59   L.   R.   A.   437,   STATE   v.   HEIGHT,   117   Iowa,   650,   94   Am.   St.   Rep.   323, 

91  N.  W.  935. 
f'rl  v  i  !<-n«'<I    communications   to   physicians. 

Cited  in  Woods  v.  Lisbon,  138  Iowa,  405,  16  L.R.A.(N.S.)  889,  128  Am.  St. 
Rep.  208,  116  N.  W.  143,  holding  that  where  a  physician  was  employed  by 
the  defendant  to  be  present  at  the  operation  performed  upon  the  plaintiff,  and 
the  relation  of  physician  and  patient  did  not  exist  between  such  witness  and 
the  plaintiff,  it  did  not  render  him  incompetent  to  testify  as  to  what  he  learned 
by  being  present;  State  v.  Newcomb,  220  Mo.  66,  119  S.  W.  405,  holding  that 
the  testimony  of  the  sheriff  and  a  doctor  in  regard  to  a  forcible  involuntary 
examination  of  the  person  of  the  accused  under  an  order  from  the  court,  was 
inadmissible. 

Cited  in  footnote  to  Meyer  v.  Supreme  Lodge  K.  of  P.  64  L.R.A.  839,  which 
holds  that  physician  called  by  stranger  to  furnish  and  to  attempted  suicide  ia 
prohibited  from  testifying  to  facts  learned  while  doing  so. 

Cited  in  note    (16  L.R.A.  (X.S.)    889)    as  to  whether  privilege  as  to  informa- 
tion acquired  by  physician  extends  to  physician  not  employed  by  patient. 
Immunity    from    self-lncrlminatlon. 

Cited  in  Twining  v.  New  Jersey,  211  U.  S.  92,  53  L.  ed.  103,  29  Sup.  Ct.  Rep. 
14,  on  the  guaranty  of  immunity  from  self-incrimination;  State  v.  Dudley,  147 
Iowa,  651,  126  N.  W.  812,  holding  that  possession  by  prosecutrix  of  unsigned 
and  unaddressed  letter,  suggesting  sexual  intercourse  at  time  prior  to  alleged 
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offense,  was  inadmissible  to  show  that  she  was  unchaste;  State  v.  Sheridan,  121 
Iowa,  166,  96  N.  W.  730,  holding  that  an  article  obtained  by  means  of  a  search- 
warrant  issued  without  authority  for  the  purpose  of  obtaining  evidence  against 
the  accused,  and  which  was  taken  from  the  latter's  house,  is  inadmissible  in  evi- 
dence against  him;  Lawrence  v.  State,  103  Md.  37,  63  Atl.  96,  holding  that 
articles  taken  from  the  person  of  the  accused  by  the  officers  making  the  arrest, 
were  admissible  in  evidence  against  him,  and  did  not  compel  him  to  give  evidence 
against  himself;  Thornton  v.  State,  117  Wis.  341,  98  Am.  St.  Rep.  924,  93  N.  W. 
1307,  holding  that  a  comparison  of  tracks  in  the  snow  near  the  place  of  the 
crime,  with  tracks  made  by  the  boot  of  the  accused  which  had  voluntarily  been 
given  by  him  to  the  officers,  is  not  inadmissible  as  compelling  the  accused  to  be 
a  witness  against  himself. 

Distinguished  in  State  v.  Hassan,  149  Iowa,  524,  128  N.  W.  960,  holding  that 
apon  arrest  of  party  no  complaint  can  be  made  on  ground  of  unreasonable  search 
and  seizure  as  it  is  duty  of  officer  to  take  and  care  for  property  in  possession  of 
accused  even  though  it  connects  him  with  crime;  State  v.  Arthur,  129  Iowa,  237, 
105  N.  W.  422,  holding  that  where  the  defendant  complied  with  the  request  of  the 
officers  and  gave  them  his  shoes  to  be  compared  with  tracks  found  near  the 
scene  of  the  crime  evidence  that  &uch  shoes  corresponded  to  the  tracks  was  ad- 
missible. 
\  <!  m  issi  !>i  I  i  l  >  of  confessions. 

Cited  in  State  v.  Moran,  131  Iowa,  648,  109  N.  W.  187,  holding  that  where 
a  confession  is  not  of  itself  admissible  against  the  accused,  if  in  consequence 
of  such  revelation  material  facts  are  discovered  tending  to  establish  guilt,  then 
such  facts  and  so  much  of  the  confession  as  distinctly  relates  thereto,  are  ad- 
missible. 
\  <l  m  issi  hi  I  i  <  >  of  evidence  wrong-fully  obtained. 

Cited  in  note  (136  Am.  St.  Rep.  141,  153,  156)  on  admissibility  of  evidence 
wrongfully  obtained. 

59  L.  R.  A.  444,  FRYE  v.  BATH  GAS  &  ELECTRIC  CO.  97  Me.  241,  94  Am. 

St.  Rep.  500,  54  Atl.  395. 
Aetna!   loss  as  prerequisite   to.  action    on   contract   of   indemnity. 

Cited  in  Cousins  v.  Paxton  &  G.  Co.  122  Iowa,  469,  98  N.  W.  277,  holding  that 
wliere  the  sheriff  accepted  a  bond  to  protect  himself  in  making  a  levy  upon  cer- 
tain property,  he  could  not  maintain  an  action  for  attorney's  fees  in  defending 
an  action  for  conversion  of  the  property,  until  he  had  actually  paid  such  fees. 
€>n    employer's   indemnity    insurance    policy. 

Cfrted  in  Conqueror  Zinc  &  Lead  Co.  v.  JEtna  L.  Ins.  Co.  152  Mo.  App.  339, 
133XS.  W.  156,  holding  that  where  employer's  indemnity  insurance  provides  for 
indemnity  against  loss  company's  liability  does  not  become  fixed  until  employer 
actually  pays  judgment;  Saratoga  Trap  Rock  Co.  v.  Standard  Acci.  Ins.  Co.  143 
App.  Div.  856,  128  N.  Y.  Supp.  822,  holding  that  under  policy  of  indemnity 
against  loss  by  reason  of  personal  injury  sustained  by  employees  insurer  is  not 
liable  for  interest  accrued  pending  unsuccessful  appeal;  Connolly  v.  Bolster,  187 
Mass.  270,  72  N.  Ei  981 ;. Carter  v.  JEtna  L.  Ins.  Co.  76  Kan.  278,  11  L.R.A.  u\.S.) 
1156,  91  Pac.  178, — holding  that  under  a  policy  of  indemnity  insurance  which 
provides  that  no  action  could  be  maintained  thereon  except  by  the  employer  for 
a  loss  actually  sustained,  and  action  will  not  lie  thereon  until  the  employer  lias 
actually  sustained  a  loss  by  the  payment  of  a  liability;  Finley  v.  United  States 
Casualty  Co.  113  Tenn,  598,  83  S.  W.  2,  3- Ann.  Cas.  962,  holding  that  under  an 
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indemnity  policy  insuring  the  employer  against  loss  by  reason  of  liability,  and 
providing  that  the  employer  will  give  the  insurer  the  opportunity  to  defend,  there 
is  no  liability  on  the  part  of  the  insurer  until  the  insured  has  paid  the  loss; 
Henderson  v.  Maryland  Casualty  Co.  29  Pa.  Super.  Ct.  405,  holding  under  in- 
demnity policy  identical  with  one  in  the  leading  case,  that  the  cause  of  action 
did  not  arise  until  the  employer  actually  paid  the  judgment;  Puget  Sound  Im- 
prov.  Co.  v.  Frankfort  Marine  Acci.  &  Plate  Glass  Ins.  Co.  52  Wash.  132,  300 
Pac.  190,  holding  that  a  cause  of  action  arises  on  a  policy  of  indemnity  insur- 
ance against  loss  by  reason  of  liability,  in  favor  of  the  insured,  only  upon 
actual  payment  of  a  judgment  against  him;  Allen  v.  Oilman,  McX.  £  Co.  137 
Fed.  140,  holding  that  under  an  indemnity  policy  insuring  against  loss  by 
reason  of  liability,  where  no  action  could  be  maintained  except  for  loss  actually 
paid,  a  creditor  of  the  insured  could  not  attach  the  proceeds  of  the  policy  until 
after  the  insured  had  actually  paid  the  judgment  against  him. 

Distinguished  in  Sanders  v.  Frankfort  M.  Acci.  &  Plate  Glass  Ins.  Co.  72  X. 
H.  492,  101  Am.  St.  Rep.  088,  57'Atl.  (555,  holding  that  equity  might  compel  the 
payment  of  a  judgment  against  an  employer,  by  an  indemnity  company,  where 
the  latter  had  prosecuted  the  defense  to  the  action,  though  the  contract  pro- 
vided that  no  action  should  lie  except  for  loss  actually  paid;  Maryland  Casu- 
alty Co.  v.  Omaha  Electric  Light  &  P.  Co.  85  C.  C.  A.  106,  157  Fed.  519,  holding 
that  an  action  will  lie  by  the  assignee  for  value,  of  an  indemnity  insurance 
policy,  though  the  policy  provides  that  no  action  should  lie  thereon  except  by 
the  insured  for  loss  actually  sustained  and  paid. 
—  By  employee. 

Cited  in  Cushman  v.  Carbondale  Fuel  Co.  122  Iowa,  (557,  98  N.  W.  509,  holding 
that  an  employee  who  has  recovered  a  judgment  for  personal  injuries  against 
his  employer,  which  has  not  been  paid  because  of  the  insolvency  of  the  employer, 
cannot  maintain  an  action  against  a  guarantee  company  upon  their  contract  with 
the  employer,  which  provided  no  action  should  lie  thereon  except  by  the  employer 
for  loss  actually  sustained  and  paid;  Stenbom  v.  'Brown-Corliss  Engine  Co.  137 
Wis.  567,  20  L.R.A.  (X.S.)  957,  119  N.  W.  308;  Burke  v.  London  Guarantee  & 
Acci.  Co.  47  Misc.  173,  93  N.  Y.  Supp.  652;  Beyer  v.  International  Aluminum 
Co.  115  App.  Div.  855,  101  N.  Y.  Supp.  83, — holding  that  a  servant  cannot 
maintain  an  action  upon  an  indemnity  insurance  policy  in  favor  of  the  em- 
ployer, where  the  same  provided  that  no  action  should  lie  thereon  except  by  the 
assured  for  loss  actually  sustained  and  paid,  though  the  employer  had  become 
insolvent. 

Cited  in  note  (7  L.R.A. (N.S.)  960)  on  injured  employee's  right  to  reach  fund 
under  employer's  liability  policy. 

59  L.  R.  A.  447,  STATE  EX   REL.  McCARTHY  v.  MOORE,  87  Minn.  308,  94 

Am.  St.  Rep.  702,  92  N.  W.  4. 
IjejyiNlative   regulation   of   primary   elections. 

Cited  in  State  ex  rel.  Larsen  v.  Scott,  110  Minn.  471,  126  N.  W.  70;  Riter 
v.  Douglass,  32  Xev.  419,  109  Pac.  444;  State  v.  Cole,  156  N.  C.  622,  72  S.  E. 
221;  State  ex  rel.  Montgomery  v.  Anderson,  18  X.  D.  154,  118  X.  W.  22,— 
holding  that  legislature  may  provide  for  nomination  of  party  candidates  for  elec- 
tive offices  by  direct  vote  of  members  of  different  political  parties  at  election 
held  for  that  purpose; •  Ledgerwood  v.  Pitts,  122  Tenn.  594,  125  S.  W.  1036,  hold- 
ing that  statutes  may  be  enacted  requiring  nominations  by  primary,  and  pre- 
si-i-iliiiig  additional  qualifications  for  participants;  State  ex  rel.  Labauve  v. 
Michel,  -121  La.  391,  46  So.  430_,  holding  legislature  may  require  that  nominations 
L.R.A.  Au.  Vol.  VI.— 38. 
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shall  be  made  by  primary  and  prescribe  additional  qualifications  to  voters  for 
participating  in  same;  State  ex  rel.  Thompson  v.  Scott,  99  Minn.  146,  108  N. 
W.  828,  holding  statute  requiring  payment  of  fees  uppon  filing  for  nomination 
at  primary  election,  is  a  reasonable  regulation  and  constitutional. 

Cited  in  note   (22  L.R.A.  (N.S.)    1143)   on  constitutionality  of  primary  election 
laws. 
Ui'-vht    of   legislature   to   reg-iilate   right   of   elector   to   be   elected   to    office. 

Cited  in  State  ex  rel.  Brady  v.  Bates,  102  Minn.  112,  112  X.  W.  1026,  12  Ann. 
Cas.  105,  as  to  the  right. 

59  L.  R.  A.   448,  MacDONALD  v.  GRAND  TRUNK  R.  CO.  71  N.  H.  448,  93 

Am.  St.  Rep.  550,  52  Atl.  982. 
Res  jndicata. 

Cited  in  Boston  &  M.  R.  Co.  v.  Sargent,  72  N.  H.  461,  57  Atl.  688,  holding  that 
as  between  themselves,  joint-defendants  are  concluded  by  the  judgment  as  to  all 
things  which  they  did,  or  could  have  litigated  but  did  not;  Mansfield  v.  Holton, 
74  N.  H.  422,  68  Atl.  541,  holding  that  decree  of  probate  court  allowing  the  final 
account  of  the  administrator,  is  so  long  as  it  stands  and  the  administration  is 
not  closed,  conclusive  upon  the  parties  in  interest  as  to  the  powers  of  the  ad- 
ministrator and  the  jurisdiction  of  the  court;  Fauntleroy  v.  Lum,  210  U.  S.  237, 
52  L.  ed.  1042,  28  Sup.  Ct.  Rep.  641,  holding  that  where  the  jurisdiction  of  the 
foreign  court  is  not  disputed,  the  judgment  cannot  be  impeached  even  if  it  went 
upon  a  misapprehension  of  the  local  law;  Cook  v.  Lee,  72  N.  H.  571,  58  Atl.  511, 
holding  that  since  there  must  be  a  final  judgment  upon  the  merits  to  create  an 
estoppel,  the  voluntary  withdrawal  of  an  equitable  suit  as  to  the  validity  ot  a 
deed,  did  not  operate  as  res  judicata  as  to  the  validity  of  such  deed;  State 
v.  Corron,  73  N.  H.  455,  62  Atl.  1044,  6  Ann.  Cas.  486,  holding  that  an  acquittal 
on  a  criminal  charge  is  not  res  judicata  as  to  the  liability  of  a  liquor  dealer 
upon  his  bond,  which  the  criminal  act  gave  rise  to. 

Cited  in  notes    (94  Am.  St.  Rep.  543,  549;    103  Am.  St.  Rep.  319)    on  judg- 
ments  of   courts   of   other   states   as   res   judicata. 
Conflict    of    latvs. 

Cited  in  Kimball  v.  Kimball,  75  N.  H.  292,  73  Atl.  408,  holding  that  where 
there  is  conflict  between  lex  loci  and  lex  fori  former  governs  both  in  tort  and 
contracts;  Kingsbury  v.  Bazeley,  75  N.  H.  17,  70  Atl.  916,  20  Ann.  Cas.  1355,  to 
the  point  that  if  rights  in  controversy  depend  upon  foreign  law,  such  rights 
are  determined  in  accordance  with  that  law. 

59  L.  R.  A.  455,  FIELDERS  v.  NORTH  JERSEY  STREET  R.  CO.  68  N.  J.  L.  343, 

96  Am.  St.  Rep.  552,  53  Atl.  404. 
Imposition    of    burdens    in    granting-    franchise. 

Cited  in  Shepard  v.  East  Orange,  69  N.  J.  L.  142,  53  Atl.  1047,  holding  that 
an  ordinance  providing  an  amount  to  be  paid  for  the  exercise  of  the  franchise 
to  be  fixed  by  arbitration,  was  not  invalid  as  exacting  compensation  for  the  right 
to  exercise  the  franchise. 

Distinguished  in  Jersey  City  v.  Jersey  City  &  B.  R.  Co.  70  N.  J.  L.  363,  57 
Atl.  445,  holding  that  an  ordinance  granting  a  franchise  to  operate  a  street 
railway  upon  a  condition  that  the  company  should  pay  an  annual  fee  for  each 
car  run.  was  valid  and  upon  acceptance  by  the  company,  it  became  bound  to  pay 
such  fee;  Trenton  v.  Trenton  Street  R.  Co.  72  N.  J.  L.  324,  63  Atl.  1,  holding 
that  the  grant  of  the  right  to  use  electric  motors  by  a  street  railway  company. 
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upon   condition   that   they   pave   certain   parts   of  the   streets   is  valid:    State  ex 
rel.  Rutherford  v.  Hudson  River  Traction  Co.  73  N.  J.  L.  234,  63  Atl.  84.  hold- 
ing  that  the   granting   of   a   street   railway    franchise   upon    condition   that  the 
.street  railway   company   pave   certain   parts  of  the   street,   is   valid. 
Action  011  contract  by  third  party. 

Cited  in  Kaufman  v.  Bei-gen  Tump.  Co.  71  N.  J.  L.  34,  58  Atl.  109,  holding 
that  an  owner  of  adjacent  premises  could  not  maintain  an  action  against  a 
turnpike  company  for  a  breach  of  a  duty  imposed  upon  it  for  the  benefit  only 
of  travellers;  Rupp  v.  Burgess,  70  N.  J.  L.  9,  56  Atl.  166,  holding  that  where  the 
•city  ordinance  imposed  upon  the  abutting  owner  the  duty  of  keeping  the  side- 
walk in  repair,  such  owner  is  not  liable  for  a  failure  to  do  so,  except  for  the 
penalty  imposed  by  the  ordinance. 

Distinguished  in  Kincaid  v.  Walla  Walla  Valley  Traction  Co.  57  Wash.  337, 
135  Am.  St.  Rep.  982,  106  Pac.  918,  holding  that  a  street  railway  company  which 
has  been  granted  the  right  to  lay  its  tracks  in  the  street  upon  the  condition  that 
it  keep  in  repair  the  street  between  its  tracks,  is  liable  for  injuries  to  a  person 
because  of  failure  to  do  so. 

Action   by   third   party    for   breach   of   duty   due   him,   resulting    from    con- 
tract relation. 

Cited  in  Pennsylvania  R.  Co.  v.  Hummel,  92  C.  C.  A.  541,  167  Fed.  92,  hold- 
ing that  a  railroad  company  furnishing  a  defective  car  to  the  master  for  load- 
ing was  liable  for  injuries  to  a  servant  resulting  from  such  defect;  Newark 
v.  North  Jersey  Street  R.  Co.  73  N.  J.  L.  266,  62  Atl.  1003,  holding  that  manda- 
mus would  not  issue  to  compel  a  street  railway  company  to  issue  transfers  to 
passengers  under  certain  city  ordinances  which  have  no  legislative  force,  and 
where  their  efficacy  is  derived  solely  from  the  consent  of  the  railway  company. 
Exercise  of  police  power  in  control  of  streets. 

Cited  in  footnote  to  Chicago  v.  Chicago  Union  Traction  Co.  59  L.R.A.  666, 
which  sustains  requirement  that  street  railway  company  shall  clean  surface  of 
street  between  rails. 

Explained  in  Cook  v.  North  Bergen  Twp.  72  N.  J.  L.  121,  59  Atl.  1035,  hold- 
ing that  in  the  exercise  of  the  police  power,  a  municipality  may  require  the 
obtaining  of  a  permit  and  the  depositing  of  a  sum  of  money  to  secure  the  restor- 
ation of  the  street  to  its  former  condition,  before  making  excavations  in  the  high- 
way. 
Sustaining;  verdict  upon  grounds  -withheld  from  jury. 

Cited  in  Barnes  v.  E.  M.  Wallington  &  Co.  78  N.  J.  L.  492,  75  Atl.  973,  hold- 
ing that  where  cause  is  tried  upon  two  theories  and  is  submitted  upon  one  sus- 
tained only  by  evidence  illegally  admitted,  verdict  cannot  stand  although  other 
theory  is  sustained  by  evidence:  Doran  v.  Thomsen,  76  N.  J.  L.  760,  19  L.R.A. 
(N.S.)  339,  131  Am.  St.  Rep.  677,  71  Atl.  296,  holding  that  a  verdict  cannot  be 
sustained  upon  a  possible  liability  based  upon  grounds  withheld  from  the  jury; 
Hayes  v.  Adams  Exp.  Co.  74  N.  J.  L.  541,  65  Atl.  1044,  holding  that  where  the 
judge  instructed  the  jury  that  if  the  defendant  knew  that  the  defendant's  rates 
depended  upon  the  value  of  the  goods  the  verdict  should  be  for  the  amount 
limited  in  the  bill  of  lading,  but  if  he  did  not  then  for  the  full  value,  a  judg- 
ment for  the  limited  amount  could  not  be  sustained  on  other  grounds  not  sub- 
mitted. 
Duty  and  liability  of  street  railway  as  to  maintenance  of-  highway. 

Cited  in  Public  Service  II.  Co.  v.  Hudson  County,  78  N.  J.  Eq.  30,  78  Atl.  235, 
holding  that  traction  company  having  power  to  construct  road  over  bridge  was 


59  L.R.A.  455]  L.  E.  A.  CASES  AS  AUTHORITIES.  596 

bound  to  contribute  to  expense  of  rebuilding  bridge  necessitated  by  operation  of 
heavier  cars  propelled  by  electricity ;  Opdycke  v.  Public  Service  R.  Co.  78  N.  J.  L. 
586,  29  L.R.A. (N.S.)  76,  76  Atl.  1032,  holding  that  traction  company  is  liable 
for  injury  caused  by  bridge  dangerous  in  design  and  construction  to  travelers 
although  it  has  consent  to  operate  railway. 

Cited  in  note  (15  L.R.A.  (X.S.)  842)  on  liability  of  street  railroad  for  defect 
in  track  or  street. 

59  L.  R.  A.  465,  STATE  v.  EDWARDS,  51  W.  Va.  220,  41  S.  E.  429. 
Larceny   or    false    pretenses. 

Cited  in  State  T.  Williams,  68  W.  Va.  88,  32  L.R.A. (X.S.)  424,  69  S.  E.  474T 
holding  that  under  count  for  simple  larceny  it  is  admissible  to  prove  that 
property  was  obtained  by  false  pretenses  with  intent  to  defraud;  State  v.  Lewis, 
69  W.  Va.  474,  72  S.  E.  475,  Ann.  Cas.  1913A,  1203,  holding  that  on  trial  for 
simple  larceny  conviction  may  be  had  for  receiving  stolen  goods,  or  obtaining 
them  under  false  pretenses  or  embezzlement;  Fleming  v.  State,  174  Ind.  274, 
91  N.  E.  1085,  holding  that  evidence  that  defendant  and  others  conspired  to 
induce  witness  to  bet  and  lose  money  to  them  on  bogus  wrestling  match  sus- 
tains judgment  convicting  them  of  larceny;  State  v.  Loser,  132  Iowa.  427,  104 
X.  W.  337,  distinguishing  larceny  from  false  pretenses. 

Cited  in  note   (1  L.R.A. (X.S.)    862)    on  larceny  by  obtaining  money  by  wager 
on  fraudulent  race  or  game. 
\ilmissiliilit.v    of    evidence    wrongfully    obtained. 

Cited   in   notes    (17    L.R.A. (X.S.)    45])    on   admissibility   in    criminal    case   of 
testimony  as  to  facts  learned  while  spying  or  eavesdropping;    (136  Am.  St.  Rep. 
341)   on  admissibility  of  evidence  wrongfully  obtained. 
By   unwarranted    search    or   seiznre. 

Cited  in  Colin  v.  State,  320  Tenn.  66,  17  L.R.A. (X.S.)  453,  109  S.  W.  1149, 
]5  Ann.  Cas.  1201,  holding  that  where  a  deputy  sheriff  removed  several  bricks 
from  a  wall  in  order  to  see  into  a  saloon  and  thereby  obtained  evidence  of  sales 
of  liquors  on  Sunday,  such  evidence  was  admissible  and  not  made  otherwise  as 
being  obtained  by  unwarranted  search  and  seizure;  Adams  v.  Xew  York,  192 
U.  S.  596,  48  L.  ed.  580,  24  Sup.  Ct.  Rep.  372,  holding  that  the  fact  that  the 
articles  were  seized  under  a  search  warrant  does  not  make  them  inadmissible 
in  evidence,  though  the  search  and  seizure  may  have  been  unreasonable. 

Cited  in  footnote  to  People  v.  Adams,  63  L.R.A.  406,  which  authorizes  use  in 
evidence  of  papers  seized  in  violation  of  constitutional  provision  against  unrea- 
sonable searches  and  seizures. 

Cited  in  note   (136  Am.  St.  Rep.  155)   on  admissibility  of  evidence  obtained  by 
unreasonable  search  and  seizure. 
Evidentiary   things   taken   from   possession   of   accused. 

Cited  in  State  v.  Arthur,  129  Iowa,  237,  105  X.  W.  422,  holding  that  where  the 
accused  after  being  arrested  gave  his  shoes  to  the  officers  at  their  request,  for 
the  purpose  of  comparing  them  with  the  tracks  found  near  the  scene  of  the 
crime,  evidence  that  the  tracks  corresponded  with  the  shoes,  was  admissible, 
and  also  citing  annotation  on  this  point;  State  v.  Fuller,  34  Mont.  25,  8  L.R.A. 
(X.S.)  768,  85  Pac.  369,  9  Ann.  Cas.  648,  holding  that  where  the  defendant  con- 
sented to  a  comparison  of  his  shoes  with  the  tracks  found  near  the  scene 
of  the  crime,  evidence  of  the  correspondence  between  such  tracks  and  the  shoes 
were  admissible;'  Lawrence  v.  State,  103  Ind.  37,  63  Atl.  96,  holding  that  articles 
taken  from  the  person  and  from  the  satchel  of  the  accused  by  the  officers  at  tbe 
time  of  making  the  arrest,  are  admissible  in  evidence  against  him. 
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Cited  in  note   (18  L.R.A.(X.S.)    253)    on  right  of  officer,  in  executing  criminal 
process,  to  take  possession   of  evidentiary  articles;    (35   L.R.A.  (N.S.)    1172)    on 
•demanding  that  accused   produce   incriminating  document  as  violation   of  privi- 
lege. 
Sufficiency  of  Indictment. 

Cited  in  State  v.  (TOO;!,  56  W.  Va.  217.  49  S.  E.  121,  holding  that  under  statute 
providing  that  intoxicating  liquors  should  be  deemed  spirituotis,  proof  of  an  un- 
lawful sale  of  a  mixture  which  would  produce  intoxication  was  sufficient  to 
sustain  a  conviction  under  an  indictment  charging  the  unlawful  sale  of  spiritu- 
ous liquors,  wine,  etc. 

59  L.  R.  A.  477,  LEFLBR  v.  WESTERN  U.  TELEG.  CO.  131  N.  C.  355,  42 

S.  E.  819. 

Delivery    of    telegrram    to    person    in    whose    enre    sent,    as    releasing-    tele- 
KT:]  (tli    company. 

Cited  in  Sweet  v.  Western  U.  Teleg.  Co.  139  Mich.  331,  102  N.  W.  853,  5  Ann. 
Cas.  730,  holding  that  the  telegraph  company  relieves  itself  from  liability  by 
delivering  the  message  to  the  person  in  whose  care  it  was  sent,  where  the 
sendee  had  left  town  before  the  message  arrived;  Hinson  v.  Postal  Teleg.  Cable 
Co.  132  X.  C.  4(50.  43  S.  E.  945,  holding  that  the  telegraph  company  is  relieved 
from  liability  by  a  reasonable  search  for  the  sendee,  and  an  attempt  to  deliver 
it  to  the  person  in  whose  care  it  was  sent,  such  person  refusing  to  accept 
the  same;  Western  U.  Teleg.  Co.  v.  Rowell,  153  Ala.  311,  45  So.  73,  holding  that 
where  a  person  made  arrangements  with  another  to  inform  him  of  the  sickness  of 
his  wife,  and  the  latter  did  so,  sending  the  message  in  care  of  a  certain  company, 
it  was  no  defense  to  an  action  for  failure  to  deliver  the  telegram,  that  the  defend- 
ant could  not  locate  the  plaintiff  after  a  diligent  search. 

Distinguished  in  Taylor  v.  Western  U.  Teleg.  Co.  136  Ky.  6,  123  S.  W.  311, 
holding  that  where  the  telegram  was  addressed  to  a  certain  person,  giving  the 
post-office  box  as  his  address,  and  the  telegraph  company  placed  it  in  the  post- 
office  but  gave  the  wrong  initials  for  the  name,  the  company  was  liable;  Gerock 
v.  Western  U.  Teleg.  Co.  147  -X.  C.  10,  60  S.  E.  637,  holding  that  the  tele- 
graph company  was  liable  for  negligence  in  failing  to  deliver  telegram  to  person 
in  whose  care  it  was  sent. 

59  L.  R.  A.  478,  ROBERSON  v.  ROCHESTER  FOLDING  BOX  CO.  171  N.  Y. 

538,  89  Am.  St.  Rep.  828,  64  N.  E.  442. 
Invasion    of    Huht    of   privacy. 

Approved  in  Henry  v.  Cherry,  30  R.  I.  21,  24  L.R.A.(N.S.)  1000,  136  Am.  St. 
Rep.  928,  73  Atl.  97,  18  Ann.  Cas.  1006,  holding  that  there  is  not  right  of  action 
for  an  invasion  of  the  right  of  privacy  in  the  unauthorized  publication  of  a  per- 
son's picture  as  a  part  of  an  advertisement. 

Cited  in  Riddle  v.  MacFadden,  201  N.  Y.  219,  94  N.  E.  644,  to  the  point 
that  there  was  no  common-law  right  of  privacy;  Binns  v.  Vitagraph  Co.  147 
App.  Div.  785,  132  N.  Y.  Supp.  237,  holding  that  one  who  has  been  injured  by 
unauthorized  use  of  name  and  portrait  contrary  to  Civil  Rights  Law,  and  who 
alleges  that  he  has  been  held  up  to  ridicule,  must  recover  all  damages  in  that 
action;  Wyatt  v.  Hall's  Portrait  Studio,  71  Misc.  201,  128  N.  Y.  Supp.  247, 
holding  that  cause  of  action  for  violation  of  right  of  privacy  under  statute 
does  not  survive  death  of  person  to  whom  statute  gives  it;  Ellis  v.  Hurst,  70 
Misc.  124,  128  X.  Y.  Supp.  144,  holding  that  right  to  publish  certain  books 
with  nom  de  plume  of  author  carries  with  it  right  to  state  author's  true  name/ 
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and  such  use  of  his  name  does  not  come  within  prohibition  of  Civil  Rights 
Law;  Hillman  v.  Star  Pub.  Co.  64  Wash.  695,  35  L.R.A.  (X.S.)  598,  117  Pac 
594,  holding  that  publication  of  inoffensive  photograph  of  person  in  connection 
with  story  of  her  father's  crime,  is  not  invasion  of  right  of  privacy  for  which 
law  affords  remedy;  Porter  v.  American  Tobacco  Co.  140  App.  Div.  872,  325  X. 
Y.  Supp.  710,  holding  that  action  under  section  51  of  Civil  Rights  Law,  action 
being  wholly  statutory,  plaintiff  should  not  be  required  to  reply  to  separate  de- 
fense by  way  of  avoidance,  alleging  that  plaintiff  gave  written  consent  for  use 
of  portrait;  Mabry  v.  Kettering,  89  Ark.  552,  117  S.  W.  746,  16  Ann.  Gas.  1123, 
on  the  right  of  privacy  and  the  power  to  invoke  the  aid  of  a  court  of  equity 
to  prevent  the  unauthorized  publication  of  photograph;  Von  Thodorovich  v. 
Franz  Josef  Beneficial  Asso.  154  Fed.  912,  on  the  enjoining  of  the  use  of  the  pic- 
ture and  name  of  the  Emperor  of  Austria  in  connection  with  the  name  of  a 
beneficial  insurance  association;  Ellis  v.  Hurst,  66  Misc.  236,  121  N.  Y.  Supp. 
438,  holding  that  independent  of  statute  there  is  no  right  of  action  for  the  un- 
authorized use  of  a  person's  picture  for  advertising  purposes ;  Wyatt  v.  Wana- 
maker,  58  Misc.  430,  110  N.  Y.  Supp.  900;  Kunz  v.  Bosselman,  131  App.  Div. 
289,  115  X.  Y.  Supp.  650, — holding  that  at  common  law  an  action  would  not 
lie  to  restrain  the  unauthorized  publication  of  a  person's  likeness,  but  that  the 
same  could  be  restrained  under  the  statute;  Moser  v.  Press  Pub.  Co.  59  Misc. 
80,  109  N.  Y.  Supp.  963,  holding  that  the  statute  prohibiting  the  publishing  of 
a  person's  picture  without  his  consent,  does  not  prohibit  the  publishing  of  the 
person's  picture  in  a  newspaper  in  connection  with  a  news  article,  which  is  not 
in  itself  libellous;  Owen  v.  Partridge,  40  Misc.  420,  82  N.  Y.  Supp.  248,  holding 
that  one  arrested  on  suspicion  of  having  committed  a  crime  cannot  have  the 
placing  of  his  picture  and  measurements  in  the  rogues'  gallery  enjoined;  People 
v.  Weiler,  89  App.  Div.  612,  85  N.  Y.  Supp.  1140,  Reversed  in  179  X.  Y.  46,  71 
N.  E.  462,  1  Ann.  Cas.  155,  18  N.  Y.  Crim.  Rep.  387  (dissenting  opinion), 
on  right  of  privacy;  Klug  v.  Sheriffs,  129  Wis.  470,  7  L.R.A.(N.S.)  365,  116 
Am.  St.  Rep.  967,  109  N.  \V.  656,  9  Ann.  Cas.  1013,  on  the  invasion  of  the  rights 
of  privacy;  People  ex  rel.  Gow  v.  Bingham.  57  Misc.  75,  107  N.  Y.  Supp.  1011T 
holding  that  a  person  accused  of  crime  and  admitted  to  bail,  cannot  be  taken 
to  the  police  head  quarters  for  the  purpose  of  taking  his  picture  and  measure- 
ments. 

Cited  in  footnote  to  Pavesich  v.  New  England  Life  Ins.  Co.  69  L.R.A.  101, 
which  holds  publication  of  one's  picture  without  his  consent  as  part  of  adver- 
tisement a  violation  of  the  right  of  privacy. 

Cited  in  notes  (1  L.R.A.(N.S-)  1149)  on  injunction  to  protect  personal 
right;  (24  L.R.A.(X.S.)  992-995;  34  L.R.A.  (X.S.)  1138)  on  right  of  action 
for  use  of  photograph  or  name  for  advertising. 

Distinguished  in  Pritchett  v.  Knox  County,  42  Ind.  App.  13,  85  X.  E.  32, 
holding  that  a  person's  right  of  privacy  is  invaded  by  the  erection  of  a  jail 
upon  adjoining  property,  in  which  the  windows  were  allowed  to  remain  open 
so  that  the  prisoners  could  look  into  the  house;  Schulman  v.  Whitaker,  117  La, 
706,  7  L,R.A.(X.S.)  277,  42  So.  227,  8  Ann.  Cas.  1174;  Itzkovitch  v.  Whitaker, 
115  La.  483,  1  L.R.A. (X.S.)  1150,  112  Am.  St.  Rep.  272,  39  So.  499,— holding 
that  the  placing  of  a  photograph  of  an  innocent  man  in  the  rogues'  gallery  will 
be  enjoined. 

Disapproved  in  Munden  v.  Harris,  153  Mo.  App.  656,  134  S.  W.  1076,  holding 
that  if  one  published  picture  of  another  without  his  consent  it  is  invasion  of 
right  of  privacy,  which  may  be  restrained  by  injunction,  or  redressed  in  dam- 
ages; Pavesich  v.  New  England  L.  Ins.  Co.  122  Ga.  191,  69  L.R.A.  11],  10& 
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Am.  St.  Rep.  104,  50  S.  E.  68,  2  Ann.  Gas.  561,  holding  that  the  unauthorized 
publication  of  a  person's  picture  as  a  part  of  an  advertisement  is  a  violation 
of  the  right  of  privacy  which  entitles  him  to  recover  damages  without  proof 
of  special  damage;  Edison  v.  Edison  Polyfonn  •&  Mfg.  Co.  73  X.  J.  Eq.  ]40, 
67  Atl.  392,  holding  that  the  unauthorized  use  of  the  picture  of  the  inventor 
of  a  patent  medicine,  for  advertising  purposes  with  the  idea  that  he  recom- 
mended it,  would  be  enjoined. 
— —  Power  of  legislature  to  prevent  same. 

Cited  in  Sperry  &  H.  Co.  v.  Rhodes,  220  U.  S.  505,  55  L.  ed.  5P2,  31  Sup. 
Ct.  Rep.  490,  Affirming  193  X.  Y.  226,  34  L.R.A.  (X.S.)  1145,  127  Am.  St.  Rep. 
945,  85  N.  E.  1097,  holding  that  in  statute  relating  to  use  of  photographs,  fact 
that  it  applies  only  to  those  taken  after  enactment  does  not  render  it  un- 
constitutional as  denying  equal  protection  of  law;  People  v.  St.  Clair,  90  App. 
Div.  243,  86  X.  Y.  Supp.  77,  18  X.  Y.  Crim.  Rep.  72,  holding  valid,  statute 
making  it  a  misdemeanor  to  make  such  unauthorized  use  of  photograph; 
Wyatt  v.  James  McCreery  &  Co.  126  App.  Div.  654,  1.1]  X.  Y.  Supp.  86,  holding 
that  a  statute  providing  for  an  action  to  restrain  the  unauthorized  use  of 
person's  picture  for  advertising  purposes,  is  valid. 
Jurisdiction  of  court  of  equity. 

Disapproved  in  Vanderbilt  v.  Mitchell,  72  X.  J.  Eq.  919,  14  L.R.A. (X.S.)   309, 
67   Atl.   97,   holding  that  a   court  of   equity   had  jurisdiction  to  cancel  a  birth 
certificate   and    correct   the    same,    where    through    fraud   the    paternity    of    the 
child  was  falsely  stated,  and  property  rights  were  endangered  thereby.  . 
r. in ilt  ii^    precedents. 

Cited  in  Cody  v.  Dempsey,  86  App.  Div.  343,  83  X.  Y.  Supp.  899;  Crane  v. 
Bennett,  177  N.  Y.  112,  101  Am.  St.  Rep.  722,  69  X.  E.  274,— holding  that  a 
judicial  opinion  is  authority  only  for  that  which  it  decides  which  is  relevant 
to  the  issues,  and  rejecting  such  irrelevant  parts  as  authority;  Eustace  v.  Xew 
York  Building-Loan  Bkg.  Co.  98  App.  Div.  99,  90  X.  Y.  Supp.  784;  Holloway 
v.  McWilliams,  97  App.  Div.  367,  89  X.  Y.  Supp.  1074  (dissenting  opinion), — 
on  the  same  point;  McElroy  v.  Masterson,  84  C.  C.  A.  202,  156  Fed.  42,  on 
the  development  of  equity  jurisprudence. 
Sufficiency  of  pleading-  on  demurrer. 

Cited  in  Budd  v.  Howard  Thomas  Co.  40  Misc.  55,  81  X.  Y.  Supp.  152,  holding 
that  a  demurrer  to  the  complaint  admits  all  facts  therein  stated  are  true,  and 
if  the  complaint  sets  forth  any  cause  of  action,  the  demurrer  must  be  over- 
ruled; Cullinan  v.  Fidelity  &  C.  Co.  41  Misc.  124,  83  X.  Y.  Supp.  969,  holding 
that  every  intendment  and  every  inference  which  can  be  drawn  or  implied  from 
ihe  complaint  must  be  used  to  sustain  the  pleading  on  demurrer. 
Strict  construction  of  criminal  statutes. 

Cited  in  People  ex  rcl.  Carvalho  v.  Warden,  144  App.  Div.  26,  128  N.  Y. 
Supp.  837,  holding  that  in  criminal  prosecution  for  violation  of  statute  where 
criminal  intent  is  essential  element  of  crime,  statute  must  be  construed  strictly 
in  favor  of  accused. 

59  L.  R.  A.  489,  STILLWATER  &  M.  STREET  R.  CO.  v.  BOSTOX  &  M.  R.  CO. 

171  N.  Y.  589,  64  X.  E.  511. 

Cited  in  Hudson  Valley  R.  Co.  v.  Boston  &  M.  R.  Co.  45  Misc.  521,  92  X.  Y. 
Supp.  928  (subsequent  action  to  compel  interchange  of  freight)  ;  Hudson  Valley 
R.  Co.  v.  Boston  &  M.  R.  Co.  106  App.  Div.  375,  94  X.  Y.  Supp.  545  (subsequent 
action  to  compel  exchange  of  cars),  on  the  history  of  the  litigation. 
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Similarity   between    business   of   electric   railway   and    steam   railroad. 

Cited  in  People  ex  rel.  Delaware  &  H.  Co.  v.  Stevens,  134  A  pp.  Div.  101, 
118  X.  Y.  Supp.  969,  historically  in  adverting  to  the  similarity  between  the 
business  of  electric  and  steam  railroad  company ;  Kipp  v.  Davis-Daly  Copper 
Co.  41  Mont.  521,  36  L.R.A.  (X.S.)  671,  110  Pac.  237,  21  Ann.  Cas.  1372;  Hat- 
field  v.  Straus,  189  X.  Y.  216,  82  N.  E.  172,— on  the  right  of  street  railways 
to  operate  freight  and  express  cars  upon  their  lines. 
—  Provisions  of  railroad  law  as  applicable  to  electric  railroads. 

Cited  in  Simons  v.  Brooklyn  Height-;  H.  Co.  142  App.  Div.  39,  126  N.  Y. 
Supp.  792,  holding  that  section  42a  of  Railroad  Law  applies  to  street  railways 
as  well  as  to  other  railroads;  Kent  v.  Jamestown  Street  R.  Co.  205  N.  Y.  365, 
98  X.  E.  664,  holding  that  section  64  of  Railroad  Law  relating  to  fellow  servant 
rule  is  applicable  to  street  surface  railroad  corporations;  Schenectady  R.  Co. 
v.  Peck,  88  App.  Div.  205,  84  X.  Y.  Supp.  759,  holding  that  the  general  pro- 
visions of  the  railroad  law,  are  applicable  to  street  railways;  Ft.  Edward  v. 
Hudson  Valley  R.  Co.  192  X.  Y.  143,  84  X.  E.  962,  holding  that  under  the 
railroad  law  involved  in  the  leading  case,  a  street  railway  company  and  a 
steam  railway  company  owning  tracks  intersecting  each  other  within  the  city, 
need  not  obtain  the  consent  of  the  trustees  to  connect  the  two  lines  with  switches, 
but  that  the  trustees  were  entitled  to  join  in  deciding  the  place  of  intersection : 
Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  117  Ga.  419,  61  L.R.A.  251,  43 
S.  E.  751,  holding  a  chartered  street  railway  is  a  railway  within  the  meaning 
of  the  statute  making  all  railroads  liable  for  injuries  to  servants  resulting 
from  acts  of  fellow  servants. 
Dnty  of  railroad  to  intersect  tracks  for  benefit  of  public. 

Cited  in  People  ex  rel.  Third  Ave.  R.  Co.  v.  Public  Service  Commission,  145 
App.  Div.  332,  130  X.  Y.  Supp.  97,  to  the  point  that  railroads  may  be  com- 
pelled under  statute  to  intersect  their  tracks  for  benefit  of  public. 

59  L.  R.  A.  492,  GERMAX  IXS.  CO.  v.  HEARXE,  54  C.  C.  A.  527,  117  Fed.  289. 
Avoidance    of    policy    by    making    repairs. 

Cited  in  Garrebrant  v.  Continental  Ins.  Co.  75  X.  J.  L.  581,  12  L.R.A. (N.S.) 
445,  67  Atl.  90,  holding  that  a  standard  policy  was  not  avoided  by  the  use  of 
a  gasoline  torch  for  less  than  fifteen  days  in  burning  off  old  paint,  since  such 
use  came  within  the  meaning  of  the  policy  allowing  mechanics  to  be  employed 
in  the  building  for  fifteen  days,  in  making  repairs. 

59  L.  R.  A.  496,  MAGU1RE  v.  SHEEHAX,  54  C.  C.  A.  642,  117  Fed.  819. 
Proximate    cause. 

Cited  in  Brown  v.  American  Steel  &  Wire  Co.  43  Ind.  App.  572,  88  X.  E. 
80,  holding  that  an  action  under  the  statute  for  death  by  wrongful  act,  may 
be  maintained  when  the  death  is  self-inflicted,  only  where  it  is  the  result  of  an 
uncontrolable  influence,  or  is  accomplished  in  a  delirium  frenzy  caused  by  the 
defendant's  negligent  act  or  omission,  and  without  conscious  volition  of  pur- 
pose to  take  life. 

Cited  in  footnote  to  Chicago  City  R.  Co.  v.  Saxby,  68  L.R.A.  164,  which 
sustains  right  of  injured  person  to  recover  for  tuberculous  condition  of  knee 
resulting  from  injury,  notwithstanding  fact  that  tuberculosis  was  organic  and 
mistakes  in  treatment. 
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5!)  L.  R.  A.  498,  FIRST  NAT.  BANK  v.  SHAW,  ]C9  Tenn.  237,  97  Am.  St.  Rep. 

840,  70  S.  W.  807. 
Conflict  of  laws. 

Cited  in  Price  v.  Walker,  43  Ind.  App.  524,  88  N.  E.  78,  holding  that  a 
contract  valid  where  made  is  valid  every  where  except  where  it  violates  some 
positive  statute  of  the  place  where  it  is  sought  to  be  enforced;  Bond  v.  John 
V.  Farwell  Co.  90  C.  C.  A.  540,  172  Fed.  05,  holding  that  the  place  of  perform- 
ance governs  the  contract  unless  the  contrary  appears. 

Cited  in  notes  (20  L.R.A.  (N.S.)  770)  on  conflict  of  laws  as  to  capacity  of 
married  women  to  contract;  (20  L.R.A.(N.S.)  770)  on  enforcement  of  personal 
contract  of  married  woman  capable  of  contracting  under  law  of  state  or  country 
where  contract  made. 

Distinguished  in  International  Harvester  Co.  v.  McAdam,  142  Wis.  123,  26 
L.R.A.  (N.S.)  779,  124  N.  W.  1042,  holding  that  a  contract  valid  by  the  laws 
of  the  place  where  made  is  valid  everywhere  though  it  may  be  unenforceable 
because  of  the  law  of  the  forum. 

59  L.  R.  A.  501,  SWEPSON  v.  DAVIS,  109  Tenn.  99,  70  S.  W.  65. 
Accrual  of  cause  of  action   for  malicious  prosecution. 

(  ited  in  Rosen  v.  Levy,  120  Tenn.  048,  113  S.  W.  1042,  holding  that  a 
right  of  action  for  malicious  prosecution  does  not  accrue  until  there  has  been 
a  final  determination  in  favor  of  the  defendant  of  the  suit  alleged  to  have  been 
malicious. 

Cited  in  note  (93  Am.  St.  Rep.  470)  on  termination  of  civil  action  as  condi- 
tion precedent  to  liability  for  malicious  prosecution. 

59  L.  R.  A.  508,  CLARK  v.  NORTHERN  P.  R.  CO.  29  Wash.  139,  69  Pac.  636. 
Inability    for   injury   to    children    by    attractive    nuisances. 

Cited  in  Gordon  v.  Snoqualmie  Lumber  &  Shingle  Co.  59  WTash.  276,  29 
L.R.A.(N.S.)  90,  109  Pac.  1044,  holding  that  owner  of  mill  who  maintains 
barrel  to  receive  exhaust  steam,  is  not  liable  for  scalding  of  child  who  goes  to 
it  for  water,  by  plug  coming  out  of  bunghole,  if  plug  was  substantial  one  and 
owner  had  no  notice  that  it  became  loose;  Curtis  v.  Tenino  Stone  Quarries, 
37  Wash.  361,  79  Pac.  955,  holding  that  the  quarry  company  was  not  liable  for 
injuries  to  infant  trespassers  while  in  a  power  house  of  the  quarry  company 
where  there  was  nothing  attractive  or  alluring  about  the  place  or  machinery; 
Harris  v.  Cowles,  38  Wash.  335,  107  Am.  St.  Rep.  847,  80  Pac.  537,  holding  that 
the  owner  of  the  building  was  not  liable  for  injuries  to  a  child,  while  playing^ 
in  a  revolving  door;  Graves  v.  Washington  Water  Power  Co.  44  Wash.  686, 
11  L.R.A. (N.S.)  457,  87  Pac.  956,  holding  that  an  electric  company  was  not- 
liable  for  injuries  to  a  boy  by  touching  a  live  wire  strung  a  short  distance 
from  the  pier  of  a  bridge,  where  the  boy  was  in  a  place  where  the  general  public 
had  no  right  to  go. 

Cited  in  note   (19  L.R.A.(N.S.)   1113,  1163)   on  attractive  nuisance. 
Turn-fable  cases. 

Cited  in  Wheeling  &  L.  E.  R.  C:>.  v.  Harvey,  77  Ohio  St.  245,  19  L.R.A.  (N.S.) 
1145,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Gas.  981,  disapproving  doctrine 
of  turn  table  cases,  and  holding  that  a  railroad  company  was  not  liable  for 
injuries  to  a  child  while  playing  upon  a  turntable,  without  the  consent  or 
knowledge  of  the  company. 
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ltir.li  i    of  deserted   wife   to   recover   for   death   of  child. 

Cited   in   note    (31   L.R.A. (N.S.)    521)    on   right   of   deserted   wife  to   recover 
for  death  or  injury  of  child. 
Rig-hts  of   father  after  abandonment   of  child. 

Cited  in  Swift  &  Co.  v.  Johnson,  1  L.R.A. (N.S.)  1108,  71  C.  C.  A.  61!),  138 
Fed.  873,  holding  that  where  the  father  neglects  or  refuses  to  support  his 
child,  and  denies  him  a  home  or  abandons  him  so  that  he  is  obliged  to  support 
himself,  the  law  implies  an  emancipation  and  recalls  the  father's  right  to  the 
child's  services  and  earnings. 
Inability  for  injury  to  patron  of  place  of  amusement. 

Cited  in  note  (1  L.R.A. (N.S.)  428)  on  negligence  of  proprietor  of  place 
of  entertainment  injuring  visitor. 

59  L.  R.  A.   513,   SISTERSVILLE   FERRY  CO.  v.   RUSSELL,   52   W.  Va.   356, 

43  S.  E.  107. 
Grant  of  franchise  to  operate  ferry  across  a  boundary  river. 

Cited  in  State  v.  Faudre,  54  \V.  Va.  123,  63  L.R.A.  877,  102  Am.  St.  Rep. 
1-27,  46  S.  E.  269,  1  Ann.  Cas.  104,  holding  that  a  state  may  grant  a  franchise 
to  operate  a  ferry  from  its  side  of  the  boundary  river. 

Cited  in  footnote  to  State  v.  Faudre,  63  L.R.A.  877,  which  upholds  right  of 
state  of  Ohio  to  establish   ferries   on  Ohio   side  of   Ohio   River  and  fix  charges 
for  ferriage  to  West  Virginia. 
Exercise  ot  judicial  powers  in   •_;  r;i  n  t  i  111;    licenses. 

Cited  in  State  v.  Harden,  62  W.  Va.  369,  58  S.  E.  715,  holding  that  the  grant- 
ing of  a  liquor  license  by  the  courts  under  the  statutes,   is  not  an  exercise  of 
the   legislative  power. 
Interference  with   ferry   franchise. 

Cited  in  footnote  to  Peru  v.  Barrett,  70  L.R.A.  567,  which  denies  common 
law  remedy  to  proprietor  of  ferry  against  persons  interfering  without  right 
with  his  profits. 

Cited  in  note    (30  L.R.A. (N.S.)    462  I    on  interference  with  ferry  franchise. 
Ferryman   as   common   carrier. 

Cited  in  note    (68  L.R.A.   153)    on  ferryman  as  a  common  carrier. 
Jurisdiction   over   boundary    rivers. 

Cited  in  note   (65  L.R.A.  961)   on  jurisdiction  over  boundary  rivers. 
Itiiihi    of   municipality    to   lease   public    property. 

Cited    in    note    (31    L.R.A. (N.S.)    580)    on    right   of   municipality    to    permit 
use  of,  or  to  lease  public  buildings  for  private  purposes. 
Kiu-lit   of  municipality  to   ens'aR-e   in  private   enterprises. 

Cited  in  note  (31  L.R.A. (N.S.)  117)  on  right  of  municipality  to  engage  in 
enterprises  of  private  character. 

59   L.   R.   A.   556,   FREER  v.   DAVIS,   52   W.   Va.   1,   94   Am.   St.   Rep.   895,   43 
S.  E.  164. 

Cited   in   Bassell  v.   Caywood,   54   W.  Va.   249,   66   L.R.A.   8S4,   46   S.   E.   159, 
as  a  decision  on  which  a  purchaser  relied  in  assuming  the  risk  of  a  contingent 
title. 
Jurisdiction  of  equity  in  settling;  disputes  as  to  land. 

Followed  in  Eakin  v.  Taylor,  55  W.  Va.  656,  47  S.  E.  992,  refusing  equitable 
relief  to  plaintiff  whose  legal  title  had  not  been  established  at  law. 
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Cited  in  Dunbar  v.  Dunbar,  67  W.  Va.  522,  68  S.  E.  120,  holding  that  equity 
has  no  jurisdiction  to  try  adverse  title  unless  there  be  equity  between  plaintiff 
and  party  claiming  adversely  to  him:  Poling  v.  Poling,  61  W.  Va.  83,  55  S. 
E.  993;  Sansom  v.  Blankenship,  53  W.  Va.  414,  44  S.  E.  408,— holding  that 
equity  has  no  jurisdiction  to  remove  cloud  from  title  to  land,  where  the  plain- 
tiff is  not  in  actual  possession;  Curtin  v.  Stout,  57  W.  Va.  278,  50  S.  E.  810, 
holding  that  a  court  of  equity  will  not  enjoin  the  cutting  of  timber  upon  land 
where  there  is  a  dispute  as  to  the  title  thereto  between  the  plaintiff  and 
defendant  and  the  latter  is  solvent;  Foley  v.  County  Ct.  54  W.  Va.  19,  46  S. 
E.  246,  on  the  jurisdiction  of  a  court  of  equity  in  determining  title  and  boun- 
daries of  land;  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  537,  64  S.  E.  836, 
on  the  jurisdiction  of  equity  in  determining  disputes  as  to  rights  in  land; 
Logan  v.  Ward,  58  W.  Va.  379,  5  L.R.A. (N.S.)  163,  52  8.  E.  398  (dissenting 
opinion),  on  the  jurisdiction  of  equity  to  try  title;  Deepwater  Co.  v.  Motter, 
60  W.  Va.  58,  114  Am.  St.  Rep.  873,  53  S.  E.  705,  holding  that  the  rule  that 
tquity  will  retain  acquired  jurisdiction  is  not  inflexible  and  that  no  absolute 
rule  can  be  laid  down  to  cover  the  exceptions. 

Distinguished  in  Le  Comte  v.  Freshwater,  56  W.  Va.  340,  49  S.  E.  238,  holding 
that  equity  will  entertain  a  suit  in  which  it  has  jurisdiction  and  pass  on  the 
title  or  boundary  as  incidental  to  other  relief;  Carnegie  Natural  Gas  Co.  v. 
South  Penn  Oil  Co.  56  W.  Va.  413,  49  S.  E.  548,  holding  that  where  there  is 
not  adequate  remedy  at  law,  equity  will  assume  jurisdiction  in  settling  disputes 
as  to  land;  Liskey  v.  Snyder,  56  \V.  Va.  650,  49  S.  E.  515  (dissenting  opinion), 
on  the  jurisdiction  of  equity  to  determine  title  to  land;  Whitehouse  v.  Jones, 
60  W.  Va.  688,  12  L.R.A.(N.S.)  61,  55  S.  E.  730,  holding  that  one  in  actual 
possession  of  land  under  a  superior  title  may  sue  in  equity  to  remove  a 
cloud  on  his  title  arising  thereon  because  of  an  adverse  claim  of  another  under  an 
inferior  title;  Suit  v.  A.  Hochstetter  Oil  Co.  63  W.  Va.  323,  61  S.  E.  307,  holding 
that  equity  jurisdiction  for  an  injunction  and  receivership  cannot  be  defeated  on 
the  ground  of  dispute  as  to  title  to  land  affected,  when  the  question  of  title  is 
one  of  law  only. 
Kn.joi  n  i  ni;  trespass  upon  Iniid. 

Cited  in  Ramey  v.  Counts,  102  Va.  904,  47  S.  E.  1006,  holding  that  upon 
application  for  an  injunction  to  restrain  a  defendant  from  cutting  timber  upon 
land,  or  going  thereon,  the  plaintiff  must  allege  that  he  is  in  possession  or 
.show  that  he  is  entitled  to  possession,  or  that  there  is  pending  an  action  for 
possession,  or  that  he  is  about  to  commence  such  an  action;  Haskell  v.  Sutton, 
53  \V.  Va.  216,  44  S.  E.  533,  holding  that  a  court  of  equity  would  enjoin  the- 
taking  of  oil  from  land  under  a  void  lease,  and  perpetually  enjoin  operations 
under  such  lease. 

Distinguished   in   Zinn  v.   Zinn.   54   W.    Va.   489,   46   S.  E.   202,   holding  that 
a  delivery  of  the  oil  by  a  lessee  to  a  solvent  claimant  is  not  such  an  irreparable 
injury   as   to  warrant  an   injunction   in   favor  of  an  adverse  claimant  since  an 
action   at  law  will  amply  compensate  for  the  oil  delivery. 
Removal   of  timber   from   land. 

Cited   in  Null  v.  Elliott,  52  W.   Va.  232,  43  S.  E.  173,  on  the  right  to  enter 
upon   land  to  remove  timber  cut  under  a  license. 
CoM*  on  appeal. 

Cited  in  Sprinkle  v.  Duty,  54  W.  Va.  563,  46  S.  E.  557;  Frye  v.  Miley,  54 
W.  Va.  334,  46  S.  E.  135, — holding  that  where  a  plaintiff  permitted  a  decree  to 
be  entered  dismissing  his  bill  for  want  of  equity  without  a  saving  clause,  so 
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as  to  bar  a  subsequent  action  on  the  same  matter,  he  is  not  the  prevailing 
party  so  as  to  be  entitled  to  costs,  where  he  secures  a  reversal  of  the  decree 
in  the  appellate  court;  Bice  v.  Boothsville  Telcph.  Co.  62  W.  Va.  523,  ]25 
Am.  St.  Rep.  986,  59  S.  E.  501,  13  Ann.  Cas.  1046,  holding  that  on  the  dismissal 
of  an  appeal  for  want  of  jurisdiction,  the  appellate  court  cannot  render  a 
judgment  for  costs. 
Conferring-  jurisdiction  by  consent  of  parties. 

Cited  in  Crowe  v.  Charlestown,  62  W.  Va.  103,  57  S.  E  330,  13  Ann.  Cas. 
1110,  holding  that  where  the  court  has  no  jurisdiction  in  an  action,  the  parties 
cannot  confer  it  by  consent. 

Dismissal    of   bill    by    appellate    court    for    want    of    jurisdiction    of    lower 
court. 

Cited  in  Buskirk  v.  Ragland,  65  W.  Va.  752,  65  S.  E.  101,  holding  that  the 
supreme    court    of    appeals    will    regardless    of    exception    to    a    bill,    dismiss    it 
upon  the  hearing  if  the  court  below  had  no  jurisdiction. 
Correction    of    want    of    jurisdiction    by    appellate    court. 

Cited    in   State   v.   Harden,   62    W.   Va.   363,    58   S.   E.    715,    on   the   want   of 
jurisdiction    of    the    circuit    court    in    matters    of    liquor    licenses,    as    conferring 
appellate  jurisdiction  upon  the  supreme  court. 
Jurisdiction  of   equity   to  preserve   status   quo. 

Cited   in   note    (38    L.R.A.  (N.S.)    230,    231,    234).    on   jurisdiction    of    equity 
when  the  only  relief  sought  is  an  injunction  or  receiver  to  preserve  status  quo,, 
pending  action  or  proceedings  before  other  tribunal. 
Retention   of  jurisdiction   by   equity. 

Cited  in  note   (116  Am.  St.  Rep.  881)    on  exception  to  rule  that  equity  retains 
for  all  purposes  jurisdiction  once  assumed. 
Forfeiture   of   oil   and   gras   leases. 

Cited  in  Smith  v.  Root,  66  W.  Va.  638,  30  L.R.A. (N.S.)  181,  66  S.  E.  1005, 
holding  that  if  lessee  under  oil  lease  has  not  entered  upon  land  his  abandon- 
ment may  be  established  by  proof  of  such  facts  and  circiimstances  as  evince 
voluntary  waiver  of  his  rights. 

Cited  in  footnote  to  Gadbury  v.  Ohio  &  I.  Consol.  Natural  &  I.  Gas  Co.  62 
L.R.A.  895,  which  upholds  right  of  equity  to  enforce  forfeiture  of  contract  for 
right  to  explore  for  oil  or  gas,  when  permitting  lessee  longer  to  assert  title 
would  be  against  equity. 

59  L.  R.  A.  566,  PARISH  FORK  OIL  CO.  v.  BRIDGEWATER  GAS  CO.  51  W. 

Va.  583,  42  S.  E.  655. 
Implied  covenants  in  mining;  leases. 

Cited  in  Brewster  v.  Lanyou  Zinc  Co.  72  C.  C.  A.  213,  140  Fed.  811;  Toothman 
v.   Courtney,   62   W.  Va.   173,  58   S.   E.   915,— holding  that  there  is   an   implied 
obligation    or    covenant    on    the    part    of    the    lessee   that   he   will    develop    the 
property  with   reasonable  diligence. 
Forfeiture   of  mining:   lease. 

Cited   in   Doddridge   County   Oil   &   Gas   Co.   v.   Smith,   154   Fed.  978,  holding 
that    a    forfeiture    of    a    mining    lease    will    be    enforced    in    equity    where    the- 
forfeiture  will  promote  justice. 
What  constitutes  an  abandonment  of  a  mining-  lease. 

,  Cited  in  Jennings-Heywood  Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co.  119 
La.  844,  44  So.  481,  on  what  constitutes  an  abandonment  of  a  mining  lease; 
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Berry  v.  Frisbie,  120  Ky.  345,  86  S.  W.  558,  holding  that  under  a  lease  provid- 
ing for  the  acceptance  of  the  lease  within  four  months  and  then  to  prospect 
for  oil  and  gases  within  two  years,  unless  the  lessees  develope  the  land  within 
two  years  after  the  acceptance  and  diligently  operate  it,  the  lease  would  be 
deemed  abandoned;  C"idbury  v.  Ohio  &  1.  Consol.  Natural  &  Illuminating  Gas 
Co.  162  Ind.  14,  62  L.R.A.  899,  67  X.  E.  259,  22  Mor.  Min.  Rep.  680,  holding 
that  where  land  was  leased  for  a  certain  number  of  years,  the  lessee  reserving 
a  part  of  the  oil  and  $100  a  year  for  each  well  while  gas  was  being  used  there- 
from, the  lease  to  be  forfeited  if  no  well  was  completed  in  forty  days,  an 
abandonment  of  the  well  for  two  years  and  failure  to  drill  more  wells  au- 
thorized the  lessee  to  lease  it  to  another:  Federal  Betterment  Co.  v.  Blaes, 
75  Kan.  74,  88  Pac.  555,  holding  that  where  a  lease  of  oil  lands  provided  that 
if  six  months  should  elapse  after  the  completion  of  a  well,  without  receiving 
any  revenue  therefrom  or  further  drilling  being  made,  the  lease  should  be 
deemed  abandoned  where  a  wrell  was  completed  so  far  as  to  show  that  oil  could 
be  obtained,  and  it  was  then  abandoned,  it  was  sufficient  to  show  an  abandon- 
ment of  the  lease;  Suit  v.  A.  Hochstetter  Oil  Co.  63  W.  Va.  331,  61  S.  E.  307, 
holding  that  where  the  lease  was  for  as  long  after  five  years  as  gas  or  oil  could 
be  found  in  paying  quantities,  the  lease  was  abandoned  where  the  gas  from 
one  well  had  become  exhausted  and  the  gas  pipes  disconnected  therefrom,  and 
all  attempts  to  locate  oil  had  been  abandoned  for  three  years. 
Discovery  of  oil  tin  vesting  title  thereto  in  lensee. 

Cited  in  Haskell  v.  Sutton,  53  W.  Va.  224,  44  S.  E.  533  (dissenting  opinion), 
on  the  discovery  of  oil  as  vesting  title  thereto  in  the  lessee;  Ulrey  v.  Poe, 
134  111.  App.  304,  holding  that  under  a  lease  for  exploitation  only,  until  gas 
or  oil  is  found  the  title  or  right  of  the  lessee  is  inchoate  only,  but  after  they 
are  found,  it  becomes  vested;  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  540, 
64  S.  E.  836,  holding  that  the  discovery  of  gas  or  oil  under  a  lease  for  the 
purposes  of  search  and  for  the  production  of  oil  and  gas,  vests  in  the  lessee 
the  exclusive  right  to  produce  oil  and  gas  thereunder,  which  right  may  be 
lost  by  forfeiture  or  abandonment;  Smith  v.  South  Penn  Oil  Co.  59  W.  Va. 
208,  53  S.  E.  152,  on  the  drilling  of  an  unproductive  well  as  vesting  no  rights 
in  the  lessee. 

Explained  in  Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co.  53  W.  Va.  505,  97 
Am.  St.  Rep.  1027,  44  S.  E.  433,  22  Mor.  Min.  Rep.  656,  holding  that  if  oil  or 
ga.s  is  found  under  a  lease  only  for  the  production  of  oil  and  for  the  purposes 
of  search  only,  the  right  to  produce  the  same  becomes  a  vested  right,  and  an 
^stated  vested  in  it  in  the  oil  which  could  be  lost  only  by  the  terms  of  the  lease 
cr  an  abandonment. 

59  L.R.A.  572,  EX  PARTE  BIRMINGHAM,  134  Ala.  609,  33  So.  13. 
Power   of   court    to    preserve    exercise    of    functions. 

Cited  in  Re  Court  Room,  148  Wis.  121,  —  L.R.A. (N.S.)  — ,  134  N.  W.  490, 
Ann.  Cas.  191 3B,  98,  holding  that  in  order  to  preserve  full  and  free  exercise  of 
its  judicial  functions  circuit  court  may  make  ex  parte  order  without  formally 
instituting  action  to  secure  relief. 

59  L.  R.  A.  575,  GERMAIN  FRUIT  CO.  v.  WESTERN  U.  TELEG.  CO.  137  Cal. 

598,  70  Pac.  658. 
Liability    of    telegraph    company    for    lomm    in    business    transaction. 

Cited  in  Strong  v.  Western  U.  Teleg.  Co.  18  Idaho,  417,  30  L.R.A. (N.S.)   422, 
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109  Pac.  910,  Ann.  Cas.  1912A,  55,  holding  that  telegraph  company  will  be  liable 
in  damages  for  mistake  in  telegram  directing  purchase  of  stock  in  difference 
between  market  value  of  stock  day  message  was  sent  and  price  actually  paid. 

Cited  in  note  (4  L.R.A.  (N.S.)  263)  on  right  to  recover  against  telegraph 
company  loss  sustain  upon  commercial  transaction  entered  into  in  consequence 
of  its  breach  of  duty. 

59  L.  R.  A.  578,  PEOPLE  v.  McDANIELS,   137   Cal.  192,  92  Am.  St.  Rep.  81, 

69  Pac.  1006. 

Former  conviction   for   lesser  offense  as  bar   to   conviction   for   the   great- 
er. 

Cited  in  footnote  to  People  v.  McFarlane,  61  L.R.A.  245,  which  sustains  con- 
viction of  manslaughter  after  reversal  of  conviction  of  manslaughter,  although 
evidence  on  second  trial  establishes  murder. 

Cited  in  note  (92  Am.  St.  Rep.  112)  on  prosecution  for  less  offense  as  bar 
to  prosecution  for  greater  offense  including  it. 

Distinguished  in  People  v.  Devlin,  143  Cal.  130,  76  Pac.  900,  holding  that  a 
conviction    for    larceny    committed    immediately    after    entering   a   building   with 
the  intent  to  commit  the  larceny,  does  not  bar  a  conviction  for  the  burglary. 
Splitting-    charges    for    same    series    of   acts. 

Cited  in  People  v.  Bunkers,  2  Cal.  App.  204,  84  Pac.  364,  holding  that  one 
who  merely  aided  in  procuring  the  money  which  was  to  be  offered  as  a  bribe, 
and  who  neither  advised  nor  encouraged  the  other  to  accept  the  bribe,  was  not 
an  accomplice  requiring  corroboration. 

Cited  in  note   (131  Am.  St.  Rep.  816)   on  one  offense  only  on  one  day. 
Res  jndicata  in   criminal   proceedings. 

Cited  in  note   (103  Am.  St.  Rep.  20)   on  res  judicata  in  criminal  proceedings. 

59  L.  R.  A.  581,  BEVERIDGE  v.  LEWIS,  137   Cal.  619,  92  Am.  St.  Rep.  188, 

67  Pac.  1040,  70  Pac.  1040. 

Exercise  of   individual  knowledge  as   to  valnes  by  jury   in   condemnation 
proceedings. 

Cited  in  Re  East  Spring  Street,  41  Wash.  370,  83  Pac.  242,  holding  that 
a  verdict  in  condemnation  proceedings  should  not  be  set  aside  as  inadequate 
where  it  was  rendered  by  a  jury,  and  sustained  by  the  trial  judge,  who  knew 
in  a  general  way  of  the  situation,  character  and  value  of  the  property. 

Distinguished  in  Baker  v.  Borello,  136  Cal.  167,  68  Pac.  591,  holding  that 
it  was  proper  to  strike  out  the  clause  as  to  the  jurors'  knowledge,  from  a 
requested  instruction,  "If  you  find  from  the  evidence  and  from  your  general 
knowledge  taken  in  consideration  with  the  evidence,"  in  an  action  for  personal 
injuries. 
Kxereise  of  eminent  domain  for  nse  by  another. 

Cited   in  note    (21   L.R.A. (N.S.)    451)    on  exercise  of  eminent  domain  by  one 
corporation   for  public  purpose  to  be  subserved  by   another. 
Set   off  of  benefits  on    condemnation. 

Cited  in  Clute  v.  Turner,  157  Cal.  78,  106  Pac.  240,  holding  that  provisions  of 
act  to  open  streets,  etc.  so  far  as  they  pertain  to  assessments  of  lands  for 
benefits  have  no  relation  to  exercise  of  power  of  eminent  domain. 

Cited  in  note  (9  L.R.A. (N.S.)  783,  828)  on  right  to  set  off  benefits  against 
damages  on  condemnation. 


607  L.  R.  A.  CASES  AS  AUTHORITIES.  [59  L.R.A.  590 

Equal    protection   of  law. 

Cited  in  Pensacola  Electric  Co.  v.  Soderlind,  60  Fla.  175,  53  So.  722,  Ann. 
Gas.  1912B,  1251  (dissenting  opinion),  on  constitutionality  of  statute- giving 
cause  of  action  for  wrongful  death. 

59  L.  R.  A.  588,  PEOPLE  v.  CURIALE,  137  Cal.  534,  70  Pac.  468. 
1C  ii.sit:i  nil    or    wife   as   competent    witnesses   against    tlie    other. 

Cited  in  State  v.  \Yoodro\v,  58  W.  Va.  543,  2  L.R.A. (X.S.)  872,  112  Am. 
St.  Rep.  1001,  52  S.  E.  545,  6  Ann.  Cas.  180  (dissenting  opinion),  on  the  suf- 
ficiency of  the  assault  to  make  the  husband  or  wife  competent  witnesses  against 
each  other;  People  v.  Johnson,  9  Cal.  App.  234,  98  Pac.  682,  holding  that  if 
at  the  time  of  the  assault,  the  witness  was  the  wife  of  the  defendant  she  was 
competent  to  testify,  but  if  she  was  not  and  became  such  afterward,  she  was 
not  competent  to  testify;  State  v.  McKay,  122  Iowa,  661,  98  X.  W.  510,  holding 
that  the  wife  cannot  testify  against  the  husband  as  to  rape  committed  upon 
her  before  marriage. 

Cited  in  footnote  to  State  v.  Burt,  62  L.R.A.  172,  which  holds  incest  by  man 
not  crime  against  his  wife  within  statute  relating  to  competency  of  wife  as 
witness  against  husband. 

Cited  in  notes   (67  L.R.A.  502)    on  effect  of  marrying  witness  to  prevent  her 
testifying;    (2  L.R.A. (N.S.)    805;    106  Am.   St.  Rep.  767)    on  husband  and  wife 
as  witness  for  or  against  each  other  in  criminal  prosecutions. 
Duty   of  courts   to   enforce   statutes. 

Cited  in  People  v.  Derbert,  138  Cal.  468,  71  Pac.  564,  holding  that  no  matter 
what  views  the  courts  may  entertain  as  to  the  policy  of  the  statute,  it  is 
their  duty  to  uphold  it. 

59  L.  R.  A.  590,  MABRY  v.  CITY  ELECTRIC  R.  CO.  116  Ga.  624,  94  Am.  St. 
Rep.   141.  42  S.  E.  1025. 

Followed  without  discussion  in   Georgia  R.  &  Electric  Co.  v.  Baker,   120  Ga. 
991,  48   S.   E.   355. 
Daniitg-cs    recoverable    for    wrongful    expulsion    from    train. 

Cited  in  Williamson  v.  Central  R.  Co.  127  Ga.  131,  56  S.  E.  119,  holding 
that  damages  resulting  from  mere  fright  after  expulsion  from  train,  &re  not 
recoverable;  Seaboard  Air  Line  R.  Co.  v.  Scarborough,  52  Fla.  446,  42  So.  706, 
on  the  right  to  recover  for  physical  pain  or  suffering  after  expulsion  from  the 
train;  Nichols  v.  Camden  Interstate  R.  Co.  62  W.  Va.  415,  59  S.  E.  968, 
holding  that  in  an  action  for  expulsion  from  a  car,  it  was  not  error  for  the 
court  after  a  demurrer  to  the  evidence  to  instruct  that  if  the  issue  is  found 
for  the  plaintiff,  the  damage  should  be  at  least  one  cent. 
Damages  for  mental  pain  and  suffering'. 

Cited  in  Bleecker  v.  Colorado  &  S.  R.  Co.  50  Colo.  143,  33  L.R.A.  (N.S.) 
388,  114  Pac.  4S1,  holding  that  carrier  is  liable  for  mental  suffering  inflicted 
upon  passenger  by  insulting  language  addressed  to  him  by  conductor  without 
provocation;  Georgia,  S.  &  F.  R.  Co.  v.  Wright,  130  Ga.  697,  61  S.  E.  718, 
as  to  "actual  damages"  including  damages  by  reason  of  mental  pain  and  suffer- 
ing; St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  84  Ark.  51,  13  L.R.A. (N.S.)  159, 
104  S.  W.  551  (dissenting  opinion),  on  allowance  of  damages  for  mental  anguish. 

Cited  in  footnotes  to  Lewis  v.  Holmes,  61  L.R.A.  274,  which  authorizes,  for 
breach  of  contract  for  wedding  trousseaus,  recovery  for  bride's  mortification  and 
humiliation,  and  inability  to  attend  entertainments  planned  for  her;  Davis  v. 
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Tacoma  R.  &  P.  Co.  66  L.R.A.  802,  which  holds  that  damages  for  being  wrong- 
fully ordered  to  leave  place  of  public  resort  may  include  compensation  for  senso 
of  wrong  suffered,  feeling  of  humiliation,  and  disgrace,  and  mental  suffering. 

Cited  in  note  (12  L.R.A.  (X.S.)  185)  on  mental  suffering  as  element  of  dam- 
ages for  expulsion  by  carrier. 

59  L.  R.  A.  592,  ASHWORTH  v.  SOUTHERN  R.  CO.  116  Ga.  635,  43  S.  E.  36. 

Distinguished  without  discussion  in  Simpson  v.  Georgia,  S.  &   F.  R.  Co.  123 
Ga.  850,  51  S.  E.  709. 
Dnty  landowner  owes  to   trespassers. 

Cited  in  Hortenstein  v.  Virginia-Carolina  R.  Co.  102  Va.  922,  47  S.  E.  996, 
holding  that  a  railroad  company  owes  no  duty  to  a  trespasser  before  his  presence 
becomes  known  to  it:  Etheredge  v.  Central  R.  Co.  122  Ga.  854,  50  S.  E.  1003, 
holding  that  where  with  the  consent  of  the  owner  of  the  premises  the  public 
use  a  path  across  his  land,  he  owes  them  a  duty  to  use  ordinary  care  to  keep 
such  path  in  a  reasonably  safe  condition,  but  need  not  keep  the  rest  of  his 
premises  in  such  condition;  Seaboard  Air-Line  R.  Co.  v.  Randolph,  126  Ga.  243, 
55  S.  E.  47,  holding  that  a  complaint  which  alleged  that  the  employees  in  charge 
of  the  train  did  not  use  reasonable  care  to  prevent  injury  to  a  trespasser  upon 
a  track  after  they  had  become  aware  of  his  presence  there,  states  a  good  cause 
of  action. 

Cited  in  note  (32  L.R.A.  (N.S.)  574)  on  duty  of  property  owner  to  trespassing 
child. 

—  Dnty    of    railroad    company    to    anticipate    presence    of    trespassers    on 
track. 

Approved  in  Bullard  v.  Southern  R.  Co.  116  Ga.  647,  43  S.  E.  39,  holding  that 
where  persons  are  in  the  habit  of  using  a  path  across  a  railroad  track,  which 
habit  is  known  to  the  employees  of  the  railroad  who  do  not  disapprove  of  it,  the 
engineer  of  a  train  when  approaching  sucli  patli  is  bound  to  anticipate  that  a 
person  may  be  thereon  and  to  use  reasonable  diligence  to  prevent  injury  to  him. 

Cited  in  Fearons  v.  Kansas  City  Elev.  R.  Co.  ISO  Mo.  229,  79  S.  W.  394,  hold- 
ing that  railroad  is  not  liable  for  injury  to  trespasser  except  where  it  is  wan- 
tonly and  recklessly  inflicted,  after  discovery  of  his  presence  on  track;  Southern 
•  R.  Co.  v.  Chatman,  124  Ga.  1035,  6  L.R.A.  (N.S.)  288,  53  S.  E.  692,  4  Ann.  Cas. 
675,  holding  that  where  the  employees  in  charge  of  a  train  are  bound  to  anticipate 
the  presence  of  a  trespasser  upon  the  track,  they  are  bound  to  use  ordinary  care 
to  prevent  injury  to  him;  Shaw  v.  Georgia  R.  Co.  127  Ga.  14,  55  S.  E.  960, 
holding  that  if  the  presence  of  trespassers  upon  the  track  could  reasonably  have 
been  anticipated  by  the  employees  in  charge  of  the  train,  it  was  a  question  for 
the  jury  to  determine  the  negligence  of  the  employees  in  running  the  train  so 
as  to  injure  such  trespassers;  Harden  v.  Georgia  R.  Co.  3  Ga.  App.  347,  59  S.  E. 
1122,  holding  that  even  though  the  injury  occurred  at  a  place  not  a  public 
crossing,  if  the  petition  alleged  that  it  was  at  a  place  where  the  railroad  com- 
pany could  reasonably  have  anticipated  the  presence  of  trespassers,  the  petition 
states  a  good  cause  of  action. 

Cited  in  note  (69  L.R.A.  543)  on  duty  to  discover  peril  of  helpless  persons, 
with  wlicm  no  contract  relation  is  sustained. 

Distinguished  in  Waldep  v.  Georgia  R.  &  Bkg.  Co.  7  Ga.  App.  343,  66  S.  E. 
1030,  holding  that  where  the  injury  occurred  in  a  switchyard  while  the  plaintiff 
\vas  walking  between  the  tracks,  the  railroad  company  was  not  bound  to  antici- 
pate the  presence  of  trespassers  there  and  so  were  not  bound  to  exercise  any 
-eare  for  their  protection  until  their  presence  became  known. 
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59  L.  R.  A.  500,  LOVELESS  v.  STANDARD  GOLD  MIX.  CO.  116  Ga.  427,  42 
S.  E.  741. 

ce   of   fellow   servant   as   relieving"   master   from    liability    for   Ills 


Cited  in  Williams  v.  Garbutt  Lumber  Co.  132  Ga.  234,  64  S.  E.  65,  holding 
that  the  negligence  of  a  fellow  servant  does  not  relieve  the  master  from  liabil- 
ity for  injury  to  another  servant,  where  the  injury  would  not  have  resulted 
but  for  the  negligence  of  the  master  ;  Jackson  v.  Merchants'  &  M.  Transp  Co. 
118  Ga.  653,  45  S.  E.  254,  holding  that  the  master  was  liable  for  injuries  to 
servant  resulting  from  failure  to  furnish  him  with  a  safe  place  to  work,  though 
the  injuries  are  caused  by  the  concurrent  negligence  of  a  fellow  servant;  South- 
ern Bauxite  Min.  &  Mfg.  Co.  v.  Fuller,  116  Ga.  699,  43  S.  E.  64,  holding  that 
the  master  is  liable  for  an  injury  to  servant  resulting  from  failure  to  fur- 
nish him  with  a  safe  place  to  work,  though  such  failure  was  due  to  the  negli- 
gence of  a  fellow  servant  of  the  one  injured. 

Cited  in  footnotes  to  Howe  v.  Northern  Pac.  R.  Co.  60  L.R.A.  949,  which  holds 
master  liable  for  injury  to  servant  through  combined  negligence  of  master  and 
fellow  servant;  Farrell  v.  P^astern  Machinery  Co.  68  L.R.A.  239,  which  sustains 
master's  liability  for  death  of  employee  through  providing  unfit  material  for 
staging  though  staging  was  constructed  by  another  employee  with  power  to  re- 
ject unfit  materials;  Towne  v.  United  Electric  G.  &  P.  Co.  70  L.R.A.  214,  which 
holds  corporation  maintaining  poles  to  support  electric  wires  which  furnishes 
ordinary  pike  poles,  in  good  condition  for  handling  such  poles  not  liable  for  injury 
to  employee  caused  by  fellow  servant's  use  of  dull  pike  pole  in  taking  down  pole. 

59  L.  R.  A.  598,  GROVES  v.  STATE,  116  Ga.  516,  42  S.  E.  755. 

Conviction  reversed   in   116   Ga.   607,  42   S.   E.   1014. 

Followed  without  discussion  in  Moss  v.  State,  6  Ga.  App.  525,  65  S.  E.  300. 
Attempt    to    commit    crime. 

Cited  in  note  (6  L.R.A.  (X.S.)  806)  on  procuring  or  providing  instrumentalities 
with  intent  to  commit  crime  as  an  attempt. 

59  L.  R.  A.  601,  JUSTICE  v.  STATE,  116  Ga.  605,  42  S.  E.  1013. 
Criminal  liability  for  lack  of  medical  aid  for  child. 

Cited  in  footnote  to  People  v.  Pierson,  63  L.R.A.  187,  which  upholds  requir- 
ing furnishing  of  medical  attendance  to  minors. 

Cited  in  notes  (6  L.R.A.  (X.S.)  689)  on  failure  to  provide  medical  attendance 
as  rendering  one  guilty  of  manslaughter;  (1  B.  R.  C.  748)  on  criminal  responsi- 
bility for  lack  of  medical  aid  for  child. 

59  L.  R.  A.  602,  WATSOX  v.  THOMSON,  116  Ga.  546,  42  S.  E.  747. 
Validity   of  municipal   ordinances   011    subjects   covered   by   state    In  \vs. 

Cited  in  Wright  v.  Macon,  5  Ga.  App.  762,  64  S.  E.  807,  holding  that  a 
municipal  ordinance  in  conflict  with  the  general  policy  of  the  state  on  the  sub- 
ject is  void;  Campbell  v.  Thornasville,  6  Ga.  App.  231,  64  S.  E.  815,  holding  that 
a  regulation  of  the  sale  of  "near  beer"  by  municipal  ordinances,  is  valid,  under 
the  general  welfare  clause  of  the  city  charter. 
Validity  of  acts  done  on  holiday. 

Followed   in   Lumpkin  v.  Cureton,   119   Ga.  64,  45   S.   E.   729,  holding  that  a 
.slicrill's  sale  is  not  invalid  because  made  on  the  fourth  day  of  July. 
L.R.A.   Au.  Vol.   VI.—  39. 
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59  L.  R.  A.  604,  OTTUMWA  v.  CITY  WATER  SUPPLY  CO.  56  C.  C.  A.  219,  119 

Fed.  315. 
Limitation*    on    municipal    indebtedness. 

Cited  in  Scott  v.  Laporte,  162  Ind.  41,  G8  X.  E.  278,  holding  an  ordinance 
authorizing  a  private  corporation  to  construct  and  maintain  a  waterworks  sys- 
tem, binding  the  city  to  to  buy  at  a  fixed  price  a  certain  number  of  gallons 
per  month,  and  the  lev7}7  of  taxes  to  pay  such  rentals  is  void  as  created  an  in- 
debtedness in  excess  of  the  limitation;  Voss  v.  Waterloo  Water  Co.  163  Ind. 
84,  66  L.R.A.  101,  106  Am.  St.  Rep.  201,  71  X.  E.  208,  2  Ann.  Cas.  978,  holding 
where  a  municipality  authorized  the  incorporation  of  a  waterworks  company  of 
which  it  would  be  a  stockholder  and  provided  for  the  payment  of  certain  water 
rentals  for  a  term  of  years  to  be  raised  by  taxes,  a  present  debt  was  created 
within  the  limitations  on  municipal  indebtedness;  Eddy  Valve  Co.  v.  Crown 
Point,  166  Ind.  629,  3  L.R.A. ( A. S.)  692,  76  X.  E.  536,  holding  a  munici- 
pality purchasing  a  waterworks  system  covered  by  a  mortgage  incurred  a  debt 
to  that  extent  although  stipulating  that  it  did  not  assume  payment  of  the 
mortgage;  Brix  v.  Clatsop  County,  46  Or.  232,  80  Pac.  G50;  Eaton  v.  Mimmaugh, 
43  Or.  477,  73  Pac.  754,  holding  the  levy  of  taxes  for  a  period  of  years  to 
pay  warrants  issued  to  pay  for  the  construction  of  a  court  house  creates 
an  indebtedness  within  the  constitutional  prohibition  against  the  creation  of 
debts  exceeding  a  certain  amount;  Hagan  v.  Commissioner's  Ct.  160  Ala.  559,  37 
L.R.A. (X.S.)  1033,  49  So.  417,  holding  the  statutory  limitation  on  municipal  in- 
debtedness was  violated  by  a  contract  for  the  erection  of  a  court  house  the  cost  of 
which  was  to  be  levied  over  a  term  of  years  where  the  aggregate  of  the  sums  to  be 
levied  exceeded  the  limitation  on  indebtedness. 

Cited  in  footnote  to  Voss  v.  Waterloo  Water  Co.  66  L.R.A.  95,  which  denies 
power  of  town  to  evade  constitutional  limitation  on  indebtedness  by  contracting 
for  water  and  light  supply  with  corporation  to  be  practically  owned  by  it 
which  is  to  issue  bonds  to  be  paid  by  money  raised  by  general  and  special  taxes 
levied  by  the  town  and  nominally  devoted  to  payment  of  rentals  but  in  reality 
to  be  applied  to  interest  and  sinking  fund  for  bonds. 

Cited    in   note    (37    L.R.A. (X.S.)    1058)    on   creation    of    indebtedness    within 
meaning  of  debt  limit  provisions. 
Binding  effect   of  state   decisions   on   federal   courts. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Appanoose  County,  170  Fed.  668;  Farm- 
ers' Loan  &  T.  Co.  v.  Sioux  Falls,  131  Fed.  909, — holding  where  rights  have 
accrued  prior  to  the  rendering  of  state  decisions  the  federal  courts  are  bound 
to  exercise  their  own  judgment  and  are  not  bound  to  follow  the  decisions  of  the 
state  courts. 

Cited  in  note   (40  L.R.A. (X.S.)  401,  433)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to 
Federal  courts. 
Sufficiency   of   amount   to   invoke   Federal   jurisdiction. 

Cited  in  Helena  v.  Helena  Waterworks  Co.  97  C.  C.  A.  320,  173  Fed.  21,  hold- 
ing federal  court  had  jurisdiction  of  a  bill  to  enjoin  the  construction  of  a  city 
water  system  and  to  restrain  the  issuance  of  bonds  on  the  ground  of  their  in- 
validity where  alleged  that  if  issued  complainant  would  have  to  pay  in  excess  of 
ten  thousand  dollars  in  taxes;  Larabee  v.  Dolley,  175  Fed.  380,  holding  in  an 
action  my  minority  stockholder  to  restrain  the  misapplication  of  corporate 
funds  by  complying  with  the  provisions  of  the  bankruptcy  law,  the  matter 
in  dispute  so  as  to  determine  the  jurisdiction  of  the  federal  court,  is  the 
right  to  be  protected  and  not  the  amount  of  the  complainant's  shares;  Xorthern 
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P.  R.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Asso.  91  C.  C.  A.  39,  1G5  Fed.  11,  hold- 
ing  that   in   an   action   to   enjoin   railroad   companies   from   establishing   a   new 
schedule  of  rates,  the  matter  in  dispute  is  the  right  to  enforce  such  rates. 
Power  of  municipality  to  acquire  water  supply  system. 

Cited  in  note  (61  L.R.A.  44,  69)  on  power  of  municipality  to  purchase  or 
construct  municipal  water  supply  system. 

59  L.  R.  A.  620,  SWANSON  v.  OTTUMWA,  118  Iowa,  161,  91  N.  W.  1048. 

Cited  in  City  Water  Supply  Co.  v.  Ottumwa,  120  Fed.  314,  as  a  decision  of  the 
state  court  not  binding  on  federal  court   because  not  decided  at  the   time  the 
matter  was  before  the  latter  court. 
Creation   of  municipal  indebtedness. 

Cited  in  Brockenbrough  v.  Water  Comrs.  134  N.  C.  13,  46  S.  E.  28,  holding  an 
act  authorizing  board  of  water  commissioners  of  a  city  to  issue  bonds  for  the 
improvement  of  the  system  did  not  create  a  municipal  indebtedness. 
Creation   of   indebtedness   within   meaning1   of   limitation    statutes. 

Cited  in  McGilvery  v.  Lewiston,  13  Idaho,  348,  90  Pac.  348,  holding  the  levy  of 
assessments  for  the  construction  of  sewers  did  not  create  an  indebtedness  within 
the  meaning  of  a  constitutional  inhibition;  Corey  v.  Ft.  Dodge,  133  Iowa,  670, 
111  N.  W.  6,  holding  same  where  cost  of  street  improvements  is  levied  against 
abutting  owners  and  payment  made  by  a  delivery  of  the  assessment  certificates; 
Grunewald  v.  Cedar  Rapids,  118  Iowa,  227,  91  N.  W.  1059,  holding  the  levy  of  a 
special  tax  for  the  construction  of  public  works  payable  for  in  instalments  did 
not  create  a  debt  within  the  meaning  of  a  constitutional  limitation;  Reynolds  v. 
Lyon  County,  121  Iowa,  740,  96  N.  W.  1096,  holding  the  issuance  of  refunding 
bonds  in  excess  of  constitutional  limitation  was  void  although  issued  in  re- 
duction of  the  outstanding  indebtedness;  State  ex  rel.  Smith  v.  Neosho,  203  Mo. 
83,  101  S.  W.  99,  holding  that  where  the  city  purchased  the  property  of  a  water- 
works company  for  a  specified  sum  in  cash,  and  agreed  to  pay  an  additional  sum 
in  certain  semiannual  payments  secured  by  the  revenues  to  be  received,  such 
additional  sum  did  not  constitute  an  indebtedness  within  the  meaning  of  statute 
limiting  indebtedness. 

Cited  in  footnote  to  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  holds  obligation 
beyond  revenue  for  year  created  by  ordinance  obligating  city  to  raise  each  year 
.$1,000  to  maintain  library  if  it  should  be  donated  to  city. 

Cited  in  note  (3  L.R.A.(N.S.)  686)  as  to  whether  mortgage  debt  upon  prop- 
erty purchased  by  municipality  without  assuming  payment  is  part  of  municipal 
indebtedness. 

Distinguished  in  Eaton  v.  Mimnaugh,  43  Or.  476,  73  Pac.  754,  where  an  act 
directing  the  issuance  of  warrants  for  the  construction  of  a  courthouse  payable 
by  a  tax  levy  extending  over  a  term  of  years  was  held  to  create  a  debt  within 
constitutional  prohibition. 

Disapproved  in  Hagan  v.  Commissioner's  Ct.  160  Ala.  559,  37  L.R.A.  (N.S.) 
1032,  49  So.  417,  holding  a  statutory  limitation  on  municipal  indebtedness  was 
violated  by  a  contract  for  the  erection  of  a  court  house  the  cost  of  which  was 
to  be  levied  over  a  term  of  years,  also  citing  annotation;  Brix  v.  Clatsop  County, 
46  Or.  232.  80  Pac.  650,  holding  a  debt  within  the  constitutional  prohibition  was 
created  by  a  contract  for  the  construction  of  a  court  house  payable  by  warrants 
on  a  fund  to  be  created  by  a  levy  of  assessments  for  a  term  of  years;  Ottumwa  v. 
City  Water  Supply  Co.  59  L.R.A.  616,  56  C.  C.  A.  219,  119  Fed.  323,  holding  the 
constitutional  inhibition  against  incurring  an  indebtedness  over  a  certain  amount 
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was  violated  by  tlio  levy  of  a  tax  to  cover  a  period  of  years  to  pay  for  bonds 
issued  to  aid  in  the  construction  of  a  municipal  waterworks  system. 
Effect  of  issiiji  ni-«-  of  warrants  against  special  fund. 

Cited  in  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  374,  96  N.  W.  357,  holding 
the  issuance  of  city  warrants  in  payment  for  public  improvements  operated  as  an 
assignment  of  as  much  of  the  fund  raised  by  special  assessment  as  was  necessary 
to  retire  them. 

59  L.  R.  A.  631,  CHICAGO  UNION  TRACTION  CO.  v.  CHICAGO,  199  111.  484, 

05  N.  E.  451. 
Chicago   street   railways. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  583,  65  N.  E.  470, 
with  reference  to  the  manner  of  organization  of  corporations  leasing  roads  to 
defendant;  Chicago  Union  Traction  Co.  v.  Jerka,  227  111.  97,  81  N.  E.  7,  as  dis- 
cussing the  organization  and  development  of  the  traction  system  of  Chicago; 
Blair  v.  Chicago,  201  U.  S.  454,  50  L.  ed.  823,  26  Sup.  Ct.  Rep.  427,  as  having 
pointed  out  the  legislative  recognition  of  the  councilmanic  grant  previous  to 
1859  of  street  railway  rights  in  Chicago. 
Legislative  regulation  of  railroad  rates. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,   199   111.  642,  65  N.  E.  470, 
holding  the  rate  of  fare  prescribed  by  statute  will  be  presumed  to  be  reasonable  in 
the  absence  of  evidence  to  the  contrary. 
Legislative   control    of   corporations. 

Cited  in  Chicago  v.  Cicero,  210  111.  299,  71  N.  E.  356,  holding  an  act  requiring 
cities  in  a  sanitary  district  having  waterworks  to  furnish  water  to  municipal! 
ties  bordering  on  such  district  and  having  no  waterworks  at  the  price  charged 
other  consumers  of  like  quantities  is  valid. 
Municipal  regulation  of  street  railway  corporations. 

.  Cited  in  Chicago  v.  Chicago  City  R.  Co.  222  111.  572,  78  N.  E.  890,  holding  an 
ordinance  regulating  the  heating,  ventilation  and  number  of  passengers  to  be 
carried  on  street  cars  is  a  valid  exercise  of  the  police  power;  Chicago  Union 
Traction  Co.  v.  Brethauer,  223  111.  528,  114  Am.  St.  Rep.  352,  79  N.  E.  287. 
Affirming  125  111.  App.  212,  as  sustaining  the  validity  of  an  ordinance  provid- 
ing for  transfers  between  lines;  Chicago  v.  Openheim,  229  111.  310,  82  N.  E. 
294,  11  Ann.  Cas.  554,  holding  an  ordinance  prohibiting  the  sale  or  gift  of  trans- 
fers issued  to  passengers  on  street  car  lines  was  not  unconstitutional  as  a  depriva- 
tion of  property  without  due  process  of  law;  Pennsylvania  R.  Co.  v.  Philadelphia 
County,  16  Pa.  Dist.  R.  728,  holding  the  defendant  company  was  not  rendered 
immune  from  legislative  regulation  of  rates  by  virtue  of  grants  to  corporations 
whose  railroads  it  had  leased  and  franchises  acquired;  Bloomington  &  N.  R.  Elec- 
tric &  Heating  Co.  v.  Bloomington,  123  111.  App.  643,  holding  a  city  might  re- 
quire a  street  car  company  to  pay  a  license  fee  for  every  car  regularly  operated 
in  the  city. 

Cited  in  note  (32  L.R.A.  (N.S.)  721)  on  transfer  between  lines  of  different 
street  railway  companies. 

Municipal    regulation    of    rates. 

Cited  in  footnote  to  Muncie  Natural  Gas  Co.  v.  Muncie,  60  L.R.A.  822,  which 
sustains  city's  power  to  stipulate  as  to  maximum  rates  for  gas. 
Rights  on   leasing   of  lines  of  street   railway  company. 

Cited   in   Townsend   v.   Chicago  Union  Traction  Co.   1   111.  C.   C.  362,   holding 


613  L.  R.  A.  CASES  AS  AUTHORITIES.  [59  L.R.A.  657 

railroad  company  might  lease  its  entire  road  to  a  company   not  at  the  time  an 

operating  company. 

Application   of   doctrine   ejusdcm   generis. 

Cited  in  Re  Hull,  18  Idaho,  479,  30  L.R.A.  (X.S.)  470,  110  Pac.  256;  Ex  parte 
Roquemore,  60  Tex.  Crim.  Rep.  287,  32  L.R.A.  (X.S.)  1189,  131  S.  W.  1101,— hold- 
ing that  where  words  particularly  designating  specific  acts  or  thing?  are  fol- 
lowed in  statute  by  and  associated  with  words  of  general  import,  latter  are  to 
be  regarded  as  comprehending  only  matters  of  same  kind  or  class  as  those  par- 
ticularly stated;  Ex  parte  Muckenfuss,  52  Tex.  Crim.  Rep.  470,  107  S.  W.  1131, 
applying  the  doctrine  of  ejusdem  generis  in  the  interpretation  of  statutes  de- 
fining crimes. 
Implied  grant  of  power  to  corporation. 

Cited  in  Blair  v.  Chicago,  201  U.  S.  494,  50  L.  ed.  823,  26  Sup.  Ct.  Rep.  427.. 
(dissenting  opinion),  on  extension  of  corporate  term  as  implied  extension  of 
franchise. 

59  L.  R.  A.  653,  MIDDEKE  v.  BALDER,  198  111.  590,  92  Am.  St.  Rep.  284,  64 

N.  E.  1002. 
Interest   of   beneficiary   in    life    insurance    policy. 

Cited  in  Franklin  L.  Ins.  Co.  v.  Morrell,  84  Ark.  516,  106  S.  W.  680,  holding, 
following  laws  of  state  where  contract  executed,  that  a  beneficiary  had  no  vested 
interest  in  a  certificate  of  a  mutual  benefit  association ;  Coulter  v.  Travelers' 
Protective  Asso.  144  111.  App.  262;  Grand  Legion,  S.  K.  A.  v.  Beaty,  224  111. 
349,  8  L.R.A.(N.S.)  1128,  79  N.  E.  565,  8  Ann.  Cas.  160,— holding  a  beneficiary 
had  no  vested  interest  in  a  certificate  issued  by  a  fraternal  beneficiary  society ; 
Dunn  v.  New  Amsterdam  Casualty  Co.  141  App.  Div.  483,  126  N.  Y.  Supp.  229, 
(dissenting  opinion),  on  right  to  proceeds  of  casualty  insurance  policy  as  rep- 
resentative of  deceased  beneficiary. 
Survivorship  among'  persons  perishing-  in  a  common  disaster. 

Cited  in  St.  John  v.  Andrews  Institute,  191  X.  Y.  276,  83  N.  E.  981,  14  Ann. 
Cas.  708,  holding  where  a  testator  and  his  wife  perished  in  a  common  disaster 
restrictions  on  gifts  to  charity  in  case  wife  survived  had  no  application ;  Wal- 
ton v.  Burchel,  121  Tenn.  730,  130  Am.  St.  Rep.  788,  121  S.  W.  391,  holding 
where  father  and  son  perished  in  a  common  disaster,  the  right  of  action  for  the 
son's  death  accrued  to  his  mother. 

Cited  in  note  (104  Am.  St.  Rep.  210,  211,  212)  on  presumption  of  survivor- 
ship in  case  of  persons  perishing  by  common  disaster. 

59  L.  R.  A.  657,  JACKSON  PAPER  MFG.  CO.  v.  COMMERCIAL  NAT.  BANK, 

199  111.  151,  93  Am.  St.  Rep.  113,  65  X.  E.  136. 
Authority  of  agent   to  Indorse   negotiable   paper. 

Cited  in  Porges  v.  United  States  Mortg.  &  T.  Co.  203  N.  Y.  189,  96  N.  E.  424, 
holding  that  under  power  of  attorney  agent  has  no  authority  to  indorse  check 
for  his  own  benefit  unless  such  authority  is  expressly  given  or  necessarily  implied; 
Exchange  Bank  v.  Thrower,  118  Ga.  435,  45  S.  E.  316,  holding  authority  to  an 
agent  to  make  restricted  indorsements  on  behalf  of  principal  did  not  give  au- 
thority to  indorse  in  blank;  Dispatch  Printing  Co.  v.  National  Bank,  109  Minn. 
448,  —  L.R.A.  (N.S.)  — ,  124  N.  W.  236,  holding  agent  vested  with  authority 
to  solicit  advertising  and  collect  accounts  had  no  implied  authority  to  indorse 
commercial  paper  on  behalf  of  principal. 
Burden  of  proving-  agent's  authority. 

Cited  in  United  States  Wringer  Co.  v.  Coonoy,  214  111.  525,  73  N.  E.  803,  ap- 
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proving  an  instruction  to  the  effect  that  the  burden  of  proving  authority  of  agent 
was  on  a  defendant  setting  up  payment  of  a  note  to  the  agent. 
Authority  of  agent  to   himi   principal. 

Cited  in  Merchants'  Nat.  Bank  v.  Nichols  &  S.  Co.  223  111.  49,  7  L.R.A.  (N.S.) 
754,  79  N.  E.  38,  holding  fact  that  defendant  corporation  carried  on  its  business 
through  agents  did  not  render  it  liable  for  over-drafts  by  an  agent;  Kuecks  v. 
New  Home  Sewing  Mach.  Co.  123  111.  App.  061,  holding  a  person  dealing  with  an 
agent  is  bound  to  ascertain  the  extent  of  his  authority;  Chesley  v.  Woods  Motor 
Vehicle  Co.  147  111.  App.  591,  holding  defendant  company  was  not  liable  for 
the  loss  of  a  sample  case  left  by  plaintiff  with  a  porter  employed  by  defendant 
for  safe  keeping. 
Right  to  show  reliance  on  agent's  apparent  authority. 

Cited  in  First  Nat.  Bank  v.  Abilene  Hotel  Co.  46  Tex.  Civ.  App.  596,  103  S. 
W.  1120,  holding  a  party  taking  a  note  issued  by  a  secretary  of  a  corporation 
in  ignorance  of  alleged  authority  from  corporation  to  issue  could  not  claim 
corporation  was  estopped  to  deny  agent's  authority;  Alton  Mfg.  Co.  v.  Garrett 
Biblical  Inst.  243  111.  312,  90  N.  E.  704,  Reversing  148  111.  App.  38,  holding  one 
taking  notes  from  an  agent  must  show  his  reliance  upon  agent's  apparent  au- 
thority to  issue  the  notes. 
Statute  of  limitation**  as  to  certified  checks. 

Cited  in  note  (128  Am.  St.  Rep.  701)  on  statute  of  limitations  as  to  certified 
checks. 

59  L.  R.  A.  664,  FLANNIGAN  v.  HOWARD,  200  111.  396,  93  Am.  St.  Rep.  201, 

65  N.  E.  782. 

Sufficiency  of  moving-  papers  to  confer  jurisdiction  in  adoption  proceed- 
ings. 

Cited  in  Jones  v.  Leeds,  41  Ind.  App.  169,  83  N.  E.  526,  holding  an  order  of 
adoption  was  not  open  to  attack  because  of  defects  in  petition  for  adoption  where 
jurisdictional  facts  appear  and  the  status  of  the  child  as  fixed  by  the  court  was 
recognized  by  the  parties  to  the  proceedings;  Kennedy  v.  Borah,  226  111.  250, 
80  N.  E.  767,  holding  a  decree  of  adoption  was  not  open  to  collateral  attack 
where  the  jurisdictional  facts  appeared. 
Adopted  child's  right  of  inheritance. 

Cited  in  Van  Derlyn  v.  Mack,  137  Mich.  149,  66  L.R.A.  438,  footnote  p.  437, 
109  Am.  St.  Rep.  669,  100  N.  W.  278,  4  Ann.  Cas.  879,  holding  a  statutory  pro- 
vision making  an  adopted  child  the  heir  at  law  of  the  person  adopting  does  not 
make  it  the  heir  of  kindred  of  person  adopting;  Batchelder  v.  Walworth,  85  Vt. 
329,  37  L.R.A.(N.S.)  852,  82  Atl.  7,  holding  that  under  statute,  child  of  person 
adopted  will,  in  case  of  latter's  death  before  that  of  person  making  adoption, 
inherit  from  adopting  parent  by  right  of  representation. 

Cited  in  notes  (30  L.R.A. (N.S.)  916)  as  to  whether  terms  "child",  "chil- 
dren," "issue,"  etc.,  in  statutes  of  distribution  include  adopted  children;  (109 
Am.  St.  Rep.  673)  on  rights  of  adopted  child  under  will;  (118  Am.  St.  Rep. 
685,  686)  on  right  of  adopted  children  to  inherit. 

59  L.  R.  A.  666,  CHICAGO  v.  CHICAGO  UNION  TRACTION  CO.  199  111.  259, 

65  N.  E.  243. 
Validity  of  municipal  regulation. 

Distinguished  in  Chicago  v.  Weber,  246  111.  311,  34  L.R.A. (N.S.)  309,  92  N. 
K.  859,  20  Ann.  Cas.  359,  holding  that  municipal  corporation  has  no  inherent 
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or  implied  power  to  require  proprietors  of  theaters  to  maintain  firemen  in  build- 
ing during  exhibitions. 

Of   railroads. 

Cited  in  Chicago  v.  Pennsylvania  Co.  252  111.  190,  36  L.R.A.  (N.S.)  1083,  96 
N.  E.  833,  Ann.  Cas.  1912D,  400,  holding  that  city  cannot  require  railroad  com- 
pany which  has  elevated  its  tracks  to  light  subway,  since  persons  passing 
through  subway  encounter  no  danger  from  operation  of  railroad;  State  ex  rel. 
Milwaukee  v.  Milwaukee  Electric  R.  &  Light  Co.  144  Wis.  397,  140  Am.  St. 
Rep.  1025,  129  N.  W.  623,  holding  that  ordinance  requiring  street  railway 
company  to  sprinkle  streets  between  tracks  may  be  enforced  by  mandamus; 
Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  214,  89  N.  E.  885,  hold- 
ing that  corporations  receiving  franchises,  take  them  subject  to  exercise  of 
police  powers  by  state. 

59  L.  R,  A.  671,  RE  YAMASHITA,  30  Wash.  234,  94  Am.  St.  Rep.  860,  70  Pac. 
482. 

\  11  1 1:  r:i  I  i/:i  I  ion     of    aliens. 

Cited  in  Re  Buntaro  Kumagai,  163  Fed.  924,  holding  a  statute  authorizing 
the  naturali/ation  of  aliens  honorably  discharged  from  military  service  of  the 
United  States,  pi-oviding  it  should  extend  to  white  persons  and  aliens  of  Afri- 
can descent,  did  not  extend  the  right  to  a  Japanese  honorably  discharged  from 
the  service. 
"White  person." 

Cited   in  Re  Halladjian,  174   Fed.  844,  holding  an  Armenian  born  in  Asiatic 
Turkey    was    entitled    to    naturalization    as    a    "free    white   person." 
Itiu'ht    of  aliens   to   engage   in   lawful   occupation. 

Cited  in  note  (11  L.R.A. (N.S.)  800)  on  constitutional  right  of  aliens  to  en- 
gage in  lawful  occupation. 

59  L.  R.  A.  673,  LINK  BELT  MACHINERY  CO.  v.  HUGHES,  195  111.  413,  63 

N.  E.  186. 
Enforcement  In  equity  of  purely  legal  rights. 

Cited  in  Gunning  v.  Sorg,  214  111.  625,  73  N.  E.  870,  holding  in  proceedings 
in  equity  to  foreclose  a  deed  of  trust  conveying  a   leasehold,  equity  might  de- 
clare the  lease  forfeited  on  a  failure  of  the  plaintiff  to  comply  with  the  terms 
of  the  decree. 
Jurisdiction   of  equity  over  affairs  of  insolvents. 

Cited  in  Vila  v.  Grand  Island  Electric  Light,  Ice  &  Cold  Storage  Co.  68  Neb. 
242,  63  L.R.A.  802,  110  Am.  St.  Rep.  400,  97  N.  W.  613,  4  Ann.  Cas.  59,  holding 
in  absence  of  statutory  authority  equity  had  no  authority  to  appoint  a  receiver 
to   administer   the   property   of   a   corporation. 
Applicants'  liability  for  costs  and  expenses  of  receivership. 

Cited  in  Lei^h  v.  National  Hollow  Brake-Beam  Co.  224  111.  83,  79  N.  E.  318, 
holding  costs  in  a  receivership  suit  reviewable  by  appellate  courts  only  in  case 
of  abuse;  Burrows  v.  Merrifield,  243  111.  364,  90  N.  E.  750,  holding  the  costs 
of  receivership  proceedings  were  taxable  against  complainant  where  after  the 
appointment  of  the  receiver  he  dismissed  his  bill;  Carroll  v.  Haigh,  108  111. 
App.  270,  holding  where  a  receivership  was  improperly  continued  the  party  at 
whose  instance  it  was  continued  is  liable  for  the  costs  thus  created;  McLean  v. 
Gillespie,  130  111.  App.  361,  holding  the  paity  obtaining  a  receivership  for  a 
business  is  not  liable  for  losses  occurring  in  the  operation  of  the  business  where 
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sufficient  funds  came  into  the  hands  of  the  receiver  to  pay  ordinary  costs  and 
c-xpenses;  Dalton  v.  Zimmer,  131  111.  App.  494,  on  the  liability  for  costs  of  a 
receivership  improperly  obtained. 

Cited  in  note  (25  L.R.A.  (N.S.)  412,  415)  on  liability  for  cost  of  receivership 
where  final  judgment  is  against  the  moving  party. 

Distinguished  in  Re  T.  E.  Hill  Co.  86  C.  C.  A.  263,  159  Fed.  76,  holding  it 
was  not  the  duty  of  a  receiver  appointed  in  bankruptcy  proceedings  to  move 
that  the  expenses  be  taxed  against  the  petitioning  creditors  where  the  proceed- 
ings were  dismissed. 

59  L.  R.  A.  698,  MARTIN  v.  CHICAGO,  R.  I.  &  P.  R.  CO.   118  Iowa,   148,  96 

Am.  St.  Rep.  371,  91  N.  W.  1034. 
Assumption  of  risk  of  breach  of  statutory  duty. 

Cited  in  Poli  v.  Numa  Block  Coal  Co.  149  Iowa,  109,  33  L.R.A.  (N.S.)  654, 
127  N.  W.  1105,  holding  that  employee  in  mine  does  not  assume  risk  from  dis- 
regard by  proprietor,  of  his  statutory  duty  to  maintain  proper  cover  over  cage: 
Streeter  v.  Western  Wheeled  Scraper  Co.  254  111.  251,  41  L.R.A. (N.S.)  631,  98 
N.  E.  541,  holding  that  servant  does  not,  by  continuing  to  operate  machine 
which  has  not  been  protected  by  guards  as  required  by  statute  assume  risk  of 
injury  from  violation  of  statute;  Denver  &  R.  G.  R.  Co.  v.  Gannon,  40  Colo.  206, 
11  L.R.A. (X.S.)  221,  90  Pac.  853.  holding  statute  requiring  railroads  to  block 
frogs  and  making  fact  of  injury  .  ;  employees  from  failure  to  do  so  prima  facie 
evidence  of  negligence  does  not  affect  law  of  assumption  of  risk ;  Denver  &  R.  G.  R. 
Co.  v.  Norgate,  6  L.R.A.(N.S.)  993,  72  C.  C.  A.  365,  141  Fed.  255,  5  Ann.  Cas.  448, 
holding  violation  of  statutory  duty  to  block  frogs  did  not  deprive  defendant  corpo- 
ration of  defense  of  assumption  of  risk;  Chicago  G.  W.  R.  Co.  v.  Crotty,  4  L.R.A. 
(N.S.)  837,  73  C.  C.  A.  147,  141  Fed.  919,  holding  the  imposition  of  a  statu- 
tory duty  does  not  prevent  the  assumption  of  risk  of  its  breach;  Sutton  v.  Des 
Moines  Bakery  Co.  135  Iowa,  395,  112  N.  W.  836,  holding  the  neglect  of  em- 
ployer to  obey  statutory  duty  to  provide  safety  guards  for  a  machine  did  not 
prevent  employee  from  assuming  risks  of  the  dangers  of  such  violation;  Os- 
terholm  v.  Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co.  40  Mont.  528,  107  Pac. 
499,  holding  the  defence  of  assumption  of  risk  was  not  lost  by  an  employer 
because  of  a  failure  to  obey  a  statutory  duty  to  equip  cage  in  mines  with  doors; 
Hall  v.  West  &  S.  Mill  Co.  39  Wash.  474,  81  Pac.  915,  4  Ann.  Cas.  587  (dis- 
senting opinion),  denying  that  a  master  by  failure  to  obey  a  statutory  duty 
was  deprived  of  the  defence  of  assumption  of  risk;  Camp  v.  Chicago  G.  W.  R. 
Co.  124  Iowa,  242,  99  N.  W.  735.  holding  an  employee  did  not  assume  the 
risk  of  injury  from  defendant's  violation  of  a  speed  ordinance  where  it  was 
not  shown  that  he  continued  in  the  employment  with  knowledge  of  its  violation. 

Cited    in    notes     (6    L.R.A.  (N.S.)     985)     on    assumption    of    risk    of    master's 
breach  of  statutory  duty;    (97  Am.  St.  Rep.  891)    on  right  of  recovery  by  em- 
ployees accepting  extra  hazardous  duties. 
Assumption  of  risk  of  injury  from  dangerous  custom.  * 

Cited  in  Carver  v.  Minneapolis  &  St.  L.  R.  Co.  120  Iowa,  350,  94  N.  W.  862, 
holding  plaintiff  did  not  assume  the  risk  of  being  struck  by  a  mail  bag  when 
thrown  from  the  train  according  to  the  usual  custom  where  when  injured  he  was 
not  in  the  place  where  it  was  customary  to  throw  the  mail  bags. 
Of  dangers  incident  to  the   employment. 

Cited  in  Campbell  v.  Illinois  C.  R.  Co.  124  Iowa,  309,  100  N.  W.  30,  holding 
a  person  having  knowledge  of  the  manner  in  which  work  was  done  assumed 
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the  risks  incident  thereto;  Rase  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  107 
Minn.  270,  21  L.R.A.  (X.S.)  148,  120  N.  W.  360,  on  the  assumption  by  servant 
of  dangers  incident  to  his  employment. 

Distinguished  in  Woolf  v.  Xauman  Co.  128  Iowa,  26G,  103  X.  W.  785,  where 
an  employee  injured  by  eoniing  in  contact  with  an  unguarded  circular  saw  was 
within  the  prohibition  of  a  statute  against  the  employment  of  children  under 
sixteen  in  factories;  Brornberg  v.  Evans  Laundry  Co.  134  Iowa,  43,  111  X.  W. 
417,  13  Ann.  Cas.  33,  holding  same  where  girl  under  the  statutory  age  was 
injured  in  the  operation  of  a  mangle  in  a  laundry. 
Power  of  municipality  to  regulate  speed  at  crossings. 

Cited  in  note  (17  L.R.A.  (X.S.)  563)  on  power  of  municipality  to  regulate 
speed  of,  and  signals  from,  trains  at  crossings*. 

59  L.R.A.  704,  RODMAX  v.  MISSOURI  P.  R.  CO.  65  Kan.  645,  70  Pac.  642. 
Statutory  restriction!*  upon  statutory  rii-,h  i  of  action. 

Cited  in  Weber  v.  Chicago,  R.  I.  &  P.  R.  Co.  69  Kan.  614,  77  Pac.  533,  hold 
ing  under  a  statute  giving  a  right  of  action  to  consignees  for  loss  of  grain 
delivered  to  a  railroad  for  transportation,  the  consignor  could  not  maintain  an 
action  for  such  a  loss;  Swisher  v.  Atchison,  T.  &  S.  F.  R.  Co.  76  Kan.  101,  90 
Pac.  812,  holding  a  statutory  right  of  action  for  death  by  wrongful  act  was 
iost  by  a  failure  to  comply  with  the  statutory  requirements  of  notice  to  the 
defendant  within  a  specified  time  as  a  condition  precedent. 
Limitations. 

Cited  in  Gulledge  v.  Seaboard  Air  Line  R.  Co.  148  X.  C.  569,  62  S.  E.  732: 
Gregory  v.  Southern  P.  Co.  157  Fed.  117, — holding  statutory  right  of  action 
for  death  by  wrongful  act  is  lost  by  failure  to  bring  suit  within  time  provided 
by  statute;  Xegaubauer  v.  Great  Xorthern  R.  Co.  92  Minn.  185,  104  Am.  St. 
Rep.  674,  99  X.  W.  620,  2  Ann.  Cas.  150,  holding  a  right  of  action  for  wrongful 
death  given  by  the  statutes  of  the  state  where  the  accident  occurred  if  brought 
within  a  certain  time  would  not  be  enforced  by  the  courts  of  this  state  after 
the  expiration  of  such  period;  Medill  v.  Snyder,  71  Kan.  594,  81  Pac.  216. 
holding  the  statutory  right  to  maintain  a  suit  in  district  court  to  contest  wills 
must  be  exercised  within  the  time  provided  by  the  statute  or  be  extinguished. 

Distinguished  in  Kansas  City  Hydraulic  Press  Brick  Co.  v.  Xational  Surety 
Co.  93  C.  C.  A.  132,  107  Fed.  505;  Kansas  City  Hydraulic  Press  Brick  Co.  v. 
Xational  Surety  Co.  149  Fed.  514, — where  notwithstanding  the  provisions  of  a 
statute  that  a  cause  of  action  on  a  contractor's  bond  be  brought  within  a  speci- 
fied time  it  was  held  that  under  the  general  statute  of  limitations  it  might  be 
after  the  expiration  of  such  time. 
Removal  of  Cannes  of  action. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stone,  70  Kan.  709.  79  Pac.  655,  holding 
the  iiling  of  a  petition  for  removal  accompanied  by  a  sufficient  bond  operates  as 
a  removal  of  a  cause  from  the  state  to  federal  courts. 

Effect    of    discontinuance    of   cause    In    Federal    courts    on    ris'h*    to    brinjf 
subsequent    action    in    state    courts. 

Cited  in  Holbrook  v.  J.  J.  Quinlan  &  Co.  84  Vt.  419,  80  Atl.  339;  Behen  v. 
Metropolitan  Street  R.  Co.  85  Kan.  495,  118  Pac.  73,  Ann.  Cas.  1913A,  328,— 
holding  that  removal  of  cause  from  state  to  federal  court  does  not  so  invest 
federal  court  with  jurisdiction  of  subject  matter  as  to  preclude  suing  again  in 
state  court  if  disposed  of  in  federal  court  otherwise  than  on  merits;  Texas 
Cotton  Products  Co.  v.  Starnes,  128  Fed.  184;  Young  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  75  S.  C.  330,  7  L.R.A.  (X.S.)  504,  55  S.  E.  765,  9  Ann.  Cas.  940,— 
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holding  the  discontinuance  of  a  cause  of  action  removed  to  the  federal  courts,  with 
payment  of  costs  by  plaintiff  would  not  affect  his  right  to  bring  a  new  action 
on  the  same  cause  in  the  state  courts. 

Cited  in  notes  (7  L.R.A.(N.S-)  501)  on  right,  after  removal  of  action  to 
Federal  court  and  its  dismissal  without  prejudice,  to  commence  new  action 
in  state  court:  (54  L.  ed.  U.  S.  732)  on  new  action  in  state  court  after  removal 
to  Federal  court  and  voluntary  dismissal  there. 

59  L.  R.  A.  707,  SCHMALSTIEG  v.  LEAVENWORTH  COAL  CO.  65  Kan.  753, 

70  Pac.  888. 
Who  are   fellow   servants. 

Cited  in  Antioch   Coal  Co.  v.  Rockey,   1  69   Ind.  252,  82  N.  E.   76,  holding  a 
mining  loss  was  not  a  fellow  servant  with  a  worker  in  the  mines  injured  because 
of  want  of  care  on  the  part  of  such  loss. 
Duty  of  master  to  provide  a  safe  place  to   work. 

Cited  in  Young  v.  Missouri,  K.  &  T.  R.  Co.  82  Kan.  335,  108  Pac.  99,  holding 
mine   operators   were   required    in    the   exercise   of   the   care   due   employees,   to 
provide  and  maintain  ample  means  of  ventilation. 
Liability   for   negligence    of    statutory    supervising-    employee. 

Cited  in  Little  v.  Norton  Coal  Co.  83  Kan.  234,  109  Pac.  768,  holding  that 
failure  of  mine  boss  to  perform  duties  is  under  statute  negligence  of  master. 

Cited  in  note  (40  L.R.A.(N.S.)  946)  on  liability  for  negligence  of  supervising 
employee  employed  pursuant  to  statute. 

59  L.  R.  A.  711,  MISSOURI,  K.  &  T.  R.  CO.  v.  MERRILL,  65  Kan.   436,   93 

Am.  St.  Rep.  287,   70  Pac.  358. 
Conclnsiveness  of  decision   of  cause   on   former  appeal. 

Cited  in  Henry  vv.  Atchison,  T.  &  S.  F.  R.  Co.  83  Kan.  108,  28  L.R.A.(N.S.) 
1090,  109  Pac.  1005,  holding  that  if  decision  in  prior  appeal  is  palpably  er- 
roneous, it  is  competent  for  court  to  correct  it  on  second  appeal;  Lorimer  v. 
Fairchild,  68  Kan.  346,  75  Pac.  124,  holding  an  appellate  court  would  review  and 
reverse  a  former  decision  of  the  same  case  in  the  appellate  court  where  the 
question  is  one  of  public  importance  and  no  injustice  would  result  from  the 
reversal;  Henry  v.  Atchison,  T.  &  S.  F.  R.  Co.  83  Kan.  108,  28  L.R.A.  (N.S.) 
]090,  109  Pac.  1005,  holding  a  point  involved  but  not  considered  by  the  court 
on  a  former  appeal  may  be  reviewed  on  a  subsequent  appeal. 
Liability  of  one  furnishing'  defective  appliances  to  master  of  plain  tiff. 

Cited  in  Continental  Fruit  Exp.  v.  Leas,  50  Tex.  Civ.  App.  591,  110  S.  W. 
129,  holding  that  when .  defective  car  has  been  received  by  connecting  line 
owner's  responsibility  ceases  after  connecting  road  has  had  opportunity  to 
inspect  it;  McCallion  v.  Missouri  P.  R.  Co.  74  Kan.  788,  9  L.R.A.(N.S.)  867, 
88  Pac.  50,  holding  defendant  company  was  not  liable  for  injuries  received  by 
plaintiff  because  of  the  defective  condition  of  a  car  furnished  by  defendant  to 
plaintiff's  employer  where  such  employer  had  knowledge  of  the  defects  in  time 
to  remedy;  McNamara  v.  Boston  &  M.  R.  Co.  202  Mass.  500,  89  N.  E.  13i. 
holding  defendant  company  was  not  liable  for  injuries  to  a  stranger  caused  by 
defects  in  a  car  owned  by  it  while  in  the  hands  of  a  second  company  using 
it  in  their  business;  Union  Stock  Yards  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  IDti 
U.  S.  224,  49  L.  ed.  455,  25  Sup.  Ct.  Rep.  226,  2  Ann.  Cas.  525,  on  liability 
of  railroad  company  for  injuries  received  by  employee  of  another  company  by 
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reason  of  the  defective  condition  of  a  car  belonging  to  defendant  in  the   hands 
of  plaintiff's  employer. 

Cited  in  notes  (92  Am.  St.  Rep.  557;  100  Am.  St.  Rep.  202)  on  liability  of 
railroad  delivering  defective  car  to  carrier  for  injuries  to  employe  of  latter; 
( 130  Am.  St.  Rep.  47)  on  liability  of  railroad  company  for  injuries  or  losses 
due  to  operation  of  cars  not  owned  by  it. 

59   L.   R.   A.   717,   BANK   OF   HERINGTON   v.   WANGER1N,   65   Kan.   423,    70 

Pac.  330. 
liability  on  nltered  note. 

Cited  in  Holyfield  v.  Harrington,  84  Kan.  762,  39  L.R.A. (N.S.)    135,  115  Pac. 
546,   holding   that   material   alteration   in    promissory   note   may   be   ratified   by 
person  affected  by  it,  so  as  to  bind  him  as  fully  as  though  he  had  authorized 
it   in  first  instance. 
Duty   to  guard   against  raisins'  of  commercial   paper. 

Cited  in  note  (21  L.R.A. (N.S.)  403)  on  duty  to  see  spaces  on  commercial 
paper  are  filled  so  as  to  prevent  raising. 

59  L.  R.  A.  718,  HENDERSON  v.  O'HALORAN,  114  Ky.  186,  102  Am.  St.  Rep. 

279,  70  S.  W.  662. 
Liability    of   municipality    for   spreading   disease. 

Cited  in  note   (13  L.R.A.  (N.S.)    1191)   on  liability  of  municipality  for  spread- 
ing disease  by  methods  of  caring  for  patients. 
Injuries  by  reason   of  master's  violation   of   statutory   tluty. 

Cited  in  Smith  v.  National  Coal  &  I.  Co.  135  Ky.  675,  117  S.  W.  280,  holding 
an  infant  employed  in  a  mine  had  a  cause  of  action  for  injuries  resulting  because 
of  violation  of  master's  statutory  duty. 

59  L.  R.  A.  720,  PETRIE  v.  CART  WRIGHT,  114  Ky.  103,  102  Am.  St.  Rep.  274, 

70  S.  W.  297. 
Right   to    shoot    escaping   prisoner. 

Cited  in  Lewis  v.  Com.  140  Ky.  655,  131  S.  W.  517,  holding  that  where  officer 
has  arrested  one  for  misdemeanor  who  attempts  to  escape,  officer  had  no 
right  to  shoot  him  to  prevent  his  escape. 

Cited  in  note    (67   L.R.A.  300)    on  homicide  by  officers  of  justice  in  checking 
flight  in  case  of  misdemeanor. 
Res  gestae. 

Cited  in  Fidelity  &  C.  Co.  v.  Cooper,  137  Ky.  554,  126  S.  W.  Ill,  holding- 
that  where  deceased  fell  into  pit  in  railroad  yards,  his  statement,  made  few 
seconds  after  accident  as  to  how  accident  happened  was  admissible  in  action 
on  accident  policy;  Louisville  &  N.  R.  Co.  v.  Molloy,  122  Ky.  235,  91  S.  W. 
('85,  holding  in  an  action  for  damages  for  the  death  of  a  person  in  a  collision 
at  a  railroad  crossing  statements  of  the  driver  of  the  vehicle  made  within 
»  few  minutes  after  the  accident  were  admissible  as  part  of  the  res  gestae. 
Arrest  without  warrant  to  prevent  escape. 

Cited  in  note  (2  L.R.A. (N.S.)  731)  on  necessity  to  prevent  escape,  as  con- 
dition of  right  to  arrest  without  warrant. 

59  L.  R.  A.  723,  SUGAR  v.  MONROE,  108  La.  677,  32  So.  061. 
Use   of   public   property   for   private   purposes. 

Cited   in    Brooks   v.   Brooklyn,  146   Iowa,    142,   26   L.R.A. (N.S.)    430,    124   N. 
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W.  868,  annulling  contracts  entered  into  by  a  town  for  the  construction  of  a 
building  which  was  to  be  a  city  hall,  fire  station  and  opera  house,  where  the 
main  purpose  of  its  erection  was  to  provide  a  place  for  the  holding  of  the 
social  functions  and  entertainments  of  the  community. 

Cited  in  footnote  to  Lomax  v.  Phillips,  68  L.R.A.  661,  which  denies  right 
of  persons  contributing  money  to  erect  building  for  use  as  private  school  to 
recover  individual  damages  against  one  maliciously  tearing  down  and  removing 
the  building. 

Cited  in  notes  (31  L.R.A.(X.S.)  583)  on  right  of  municipality  to  permit 
use  of,  or  to  lease  public  buildings  for  private  purposes;  (31  L.R.A. (X.S.) 
588,  591)  on  use  of  school  property  for  other  than  school  purposes;  (105  Arn. 
St.  Rep.  157)  on  religious  and  sectarian  teaching  in  public  schools. 

Distinguished  in  Gottlieb-Knabe  &  Co.  v.  Macklin,  109  Md.  439,  31  L.R.A. 
(X.S.)  586,  71  Atl.  949,  16  Ann.  Cas.  1092,  holding  where  a  municipality  was 
authorized  to  rent  for  a  limited  term  buildings  not  used  for  municipal  purposes 
the  fact  that  the  lessees  sub-let  the  building  at  various  times  for  purposes 
which  made  them  competitors  with  private  property  owners,  did  not  affect  the 
right  to  make  the  leases. 

Right  of  taxpayer  to  maintain  action  against  illegal   use  of  public   prop- 
erty. 

Cited  in  footnote  to  Zuelly  v.  Casper,  63  L.R.A.  133,  which  upholds  right  of 
taxpayer  of  county  to  bring  suit  for  restoration  to  treasury  of  money  illegally 
appropriated  as  fees  of  officers. 
Determination    of    jnrisdictional    amount. 

Cited  in  Fontenot  v.  Young,  128  La.  27,  54  So.  408,  to  the  point  that  district 
court,  lower  limit  of  whose  jurisdiction  is  fixed,  has  jurisdiction  to  pass  upon 
controversy  when  matter  of  dispute  exceeds  that  limit  and  supreme  court  has 
jurisdiction  on  appeal  when  value  exceeds  $2,000. 

59  L.  R.  A.  726,  SAWYER  v.  COM.  182  Mass.  245,  65  X.  E.  52. 
Right   to  jnry  assessment   of   damages  for  injury   to  realty. 

Cited  in  Carville  v.  Com.  189  Mass.  274,  75  X.  E.  639,  holding  upon  a  direct 
taking  of  real  estate  for  the  purposes  of  a  municipal  water  works  system,  the 
commissioner's  assessment  of  damages  is  appealable  to  a  jury;  Xashua  River 
Paper  Co.  v.  Com.  384  Mass.  282,  68  X.  E.  209,  holding  the  assessment  of  dam- 
ages for  injuries  to  real  estate  is  for  the  jury  whether  the  question  raised 
by  suit  in  the  superior  court  or  by  a  petition  for  the  appointment  of  a  com- 
X.  E.  335,  holding  a  person  whose  real  estate  has  decreased  in  value  indirectly 
by  reason  of  the  act  of  municipality  is  not  entitled  under  act  providing  for 
mission  in  the  supreme  judicial  court;  Fairbanks  v.  Com.  183  Mass.  374,  67 
allowance  of  damages  to  have  such  damages  assessed  by  a  jury. 
Damages  recoverable  for  injury  to  realty. 

Cited  in  Williams  v.  Boston,  190  Mass.  552,  77  X.  E.  509,  holding  a  right  to 
damages  for  injury  to  real  estate  would  not  include  property  or  rights  not 
actually  a  part  of  the  realty.  Cornell-Andrews  Smelting  Co.  v.  Boston  &  I'.  11. 
Co.  202  Mass.  600,  89  X.  E.  118,  holding  a  lessee  could  not  as  part  of  the  dam- 
ages sustained  by  the  destruction  of  a  private  way  under  the  abolition  of  a 
grade  crossing,  recover  for  the  decrease  in  value  of  tools  and  machinery. 
Strict  construction  of  statutory  grant  of  power. 

Cited  in  McArthur  Bros.  Co.  v.  Com.  197  Mass.  142,  83  X.  E.  334,  holding 
an  act  giving  a  court  jurisdiction  of  claims  against  the  state  did  not  give  them 
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power  to   appoint  an   auditor   to  hoar   claims,   there   being  no  express   provision 
for  such  appointment. 

59  L.  R.  A.  728,  SMITH  v.  WORCESTER.  182  Mass.  232,  65  N.  E.  40. 
Validity  of  assessment    for  public    improvements. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Barber  Asphalt  Paving  Co.  197  U.  S.  433, 
49  L.  ed.  821,  25  Sup.  Ct.  Rep.  406,  holding  an  assessment  for  the  improvement 
of  streets  was  not  invalid  because  a  lot  was  not  benefited  by  the  improvement 
because  of  its  particular  present  use. 

Cited  in  footnotes  to  Louisville  v.  Bitzer,  61  L.R.A.  434,  which  holds  abutting 
property  not  assessable  for  street  improvement  to  amount  equal  to,  or  in  excess 
of,  its  value;  Sears  v.  Board  of  Street  Comrs.  02  L.R.A.  145,  which  holds  that 
cost  and  benefit  of  entire  improvement  should  be  considered  in  assessing  prop- 
erty on  two  streets  for  cost  of  building  a  union  passenger  station  and  the 
extension  of  such  streets;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.  R.  A.  408, 
which  holds  void,  assessment  for  sewer  on  abutting  property  only  eight  feet 
deep  at  same  front  foot  rate  as  full  sized  lots. 

Cited   in  notes    (26  L.R.A.  (N.S.)    973)    on  property  liable  for  assessment  for 
drains  or  sewers;    (28  L.R.A. (N.S.)    1152,  1153,  1158,  1180)    on  assessments  for 
improvements  by  front-foot  rule. 
Statute    levying    assessments. 

Cited  in  O'Connell  v.  First  Parish,  204  Mass.  121,  90  N.  E.  580,  holding  an 
assessment  for  sewerage  improvements  would  not  be  held  invalid  where  made 
according  to  the  frontage  of  the  lots  on  the  streets,  where  not  shown  that  such 
basis  was  disproportionate  or  unreasonable. 

Distinguished  in  White  v.  Gore,  183  Mass.  337,  07  X.  E.  359,  holding  a  stat- 
ute providing  for  assessments  for  sewer  improvements  is  unconstitutional,  where 
it  does  not  provide  that  the  assessment  be  proportional  to  the  benefits  re- 
ceivable. 

Coiiclnsiveiiess   of   legislative    determination   of  benefits    from    public   Im- 
provement. 

Cited  in  Northern   P.  R.  Co.  v.  Seattle,  46   Wash.  676,   12  L.R.A.  (N.S.)    122, 
123  Am.  St.  Rep.  955,  91  Pac.  244,  holding  the  determination  by  a  city  counsel 
that   certain    property    is   benefited   by    the   construction    of   sidewalks   was   not 
t-ubject  to  review  by  the  courts. 
Statutory    construction. 

Cited   in  Cheney   v.   Beverly,   188  Mass.   84,   74  N.  E.  306,  holding  a  statute 
providing   for   sewer   assessments   and   contemplating   that   they   should   be   pro- 
portional  should   be  construed   so  that   assessment   shall   be  made   that  exceeds 
the  special  benefit  received. 
Stare  decisis. 

Cited  in  Mabardy  v.  McIIugh,  202  Mass.  152,  23  L.R.A.  (N.S.)  492,  132  Am. 
St.  Rep.  484,  88  N.  E.  894,  16  Ann.  Cas.  500,  as  recognizing  the  rule  of  stare 
decisis;  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  365,  54  L.  ed.  519, 
30  Sup.  Ct.  Rep.  301,  holding  that  great  caution  must  be  exercised  by  any 
tribunal  in  overruling  decision  of  local  authorities  on  questions  involving  health 
(if  neighborhood. 

f;9  L.  R.  A.  731,  HARDY  v.  AMERICAN  EXP.  CO.  182  Mass.  328,  65  N.  E.  375. 
Hecovery    from    a^eiit    of    money    piild    him    for    principal. 

Cited  in  note  (23  L.R.A. (N.S.)  560)  on  right  to  recover  from  agent  money 
paid  him  for  principal. 
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f>9  L.  R.  A.  733,  JOHNSON  v.  MARTIN,   87  Minn.  370,  94  Am.  St.  Rep.  70(i, 

92  N.  W.  221. 
Conversion   by   factor   or   agent. 

Cited  in  Greer  v.  Newland,  70  Kan.  316,  70  L.R.A.  557,  footnote  p.  554,  100 
Am.  St.  Rep.  424,  78  Pac.  835,  holding  commission  merchant  who  receives  mort- 
gaged cattle  sent  to  him  for  sale  without  the  knowledge  or  consent  of  mort- 
gagee and  in  violation  of  terms  of  mortgage  and  who  sells  them  and  pays  the 
proceeds,  less  his  commission  to  the  consignor,  without  notice  of  mortgage,  does 
not  derive  such  a  benefit  from  the  transaction  as  to  authorize  the  mortgagor  to 
waive  the  tort  and  recover  on  an  implied  contract. 

59  L.  R.  A.  735,  CABANNE  v.  GRAF,  87   Minn.  510,  94  Am.  St.  Rep.  722,  92 

N.  W.  461. 
Jurisdiction   Tiy   service   upon    non-resident. 

Cited  in  Silver  Camp  Min.  Co.  v.  Dickert,  31  Mont.  498,  67  L.R.A.  944,  78 
Pac.  967,  3  Ann.  Cas.  1000,  holding  service  of  summons  by  publication  on  non- 
resident defendant  will  not  warrant  a  judgment  in  personam  against  defendant 
who  appears  specially  to  challenge  jurisdiction  of  court;  People's  Nat.  Bank 
v.  Hall,  76  Vt.  283,  56  Atl.  1012,  holding  in  an  action  against  two  partners 
when  only  one  resides  in  the  state,  and  neither  the  firm  or  other  defendant  has 
property  here,  if  personal  service  is  made  on  the  resident  defendant  and  sub- 
stituted service  on  the  other  defendant,  the  court  has  acquired  no  jurisdiction 
of  the  firm  or  absent  defendant. 

.59  L.  R.  A.  737,  ROGERS-RUGER  CO.  v.  MURRAY,  115  Wis.  267,  95  Am.  St. 

Rep.  901,   91  N.   W.   657. 
Right  of  court  to  interpolate  words  into  statute. 

Cited  in  State  ex  rel.  McGrael  v.  Phelps,  144  Wis.  46,  35  L.R.A.(N.S.)  372. 
128  N.  W.  1041  (dissenting  opinion),  on  right  of  court  to  interpolate  words 
into  statute  in  order  to  uphold  its  constitutionality. 

59  L.  R.   A.  742,  ILLINOIS  C.  R.   CO.  v.   HARRIS,  81   Miss.  208,  95   Am.   St. 

Rep.  466,  32  So.  309. 
Duty  of  carrier  to  stop  at   station. 

Cited  in  note  (2  L.R.A.(N.S.)  506)  on  contract  duty  of  carrier  to  stop  at 
particular  station. 

59  L.  R.  A.  743,  PEOPLE'S  BLDG.  &  L.  ASSO.  v.  McPHILAMY,  81  Miss.  61, 

95  Am.  St.  Rep.   693,  32  So.  1001. 

Right  of  borrowing  member  of  a  building:  and   loan   association   to  have 
dues  credited  on  debt. 

Cited  in  Georgia  State  Bldg.  &  L.  Asso.  v.  Grant,  82  Miss.  435,  31  So.  84, 
holding  one  seeking  to  have  his  contract  with  a  building  and  loan  association 
declared  usurious  cannot  have  sums  paid  by  him  on  expense  account  credited 
on  the  principal  of  his  loan;  Loudon  v.  Armor,  90  Miss.  715,  44  So.  66,  holding 
where  stock  dues  are  exacted  by  a  building  and  loan  association  in  good  faith,  it 
is  not  chargeable  with  payments  made  on  such  dues  in  an  accounting  with  a 
borrowing  member  where  the  question  is  whether  the  loan  was  usurious. 

Cited  in  footnote  to  Ottensoser  v.  Scott,  66  L.R.A.  346,  which  he  Ids  borrow- 
ing members  of  insolvent  loan  association  entitled  to  be  credited  only  for  such 
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pro  rata  amount  of  full  face  or  book  value  of  stock  as  actual  conditions  mav 
warrant  based  on  net  assets  in  receiver's  hands. 

59  L.  R.  A.  748,  JOHNSON  v.  JOHNSON,  170  Mo.  34,  70  S.  W.  241. 
Kffect  of  quitclaim  on  after-acquired  title. 

Cited   in   note    (35   L.R.A.(N.S.)    1189)    on   effect  of   quitclaim   upon   after-ac- 
quired  title. 
Covenants  running-   with   land. 

Cited  in  Coleman  v.  Lucksinger,  224  Mo.  16,  26  L.R.A. (N.S.)  944,  123  S.  W. 
441,  holding  a  covenant  of  seizure  of  an  indefeasible  estate  in  fee  simple  which 
is  broken  when  made  runs  with  the  land;  Iowa  Loan  &  T.  Co.  v.  Fullen,  114 
Mo.  App.  638,  91  S.  W.  58,  holding  the  deed  of  a  trustee  foreclosing  a  trust 
deed  will  carry  the  covenants  for  title  with  the  land. 
Inuring-  of  guaranty  or  warranty  to  benefit  of  subsequent  parties. 

Cited  in  Breeden  v.  Frankford  M.  Acci.  &  Plate  Glass  Ins.  Co.  220  Mo.  412, 
119  S.  W.  576,  on  guaranty  or  warranty  as  inuring  to  the  benefit  of  subsequent 
parties. 
Sale   of  expectancy   by   prospective  heir. 

Cited   in   note    (25   L.R.A.  (N.S.)    438)    on   sale   of   expectancy   by   prospective 
heir. 
Effect  of  reference  in   instrument   to   extrinsic   document. 

Cited  in  note   (8  L.R.A. (N.S.)    1039)   on  effect  of  reference  to  extrinsic  docu- 
ment to  control  or  modify  character  of  estate  that  would  otherwise  pass. 
Proof  of  death   unmarried. 

Cited  in  Duff  v.  Duff,  156  Mo.  App.  257,  137  S.  W.  909,  holding  that  whether 
or  not  person  whose  death  was  in  question  was  married  at  any  time  before 
seven  year  period  expired,  was  to  be  proved  and  burden  of  showing  status 
would  be  on  person  relying  on  charge  where  he  left  home  unmarried. 

59  L.  R.  A.  756,  STATE  v.  BARTLETT,  170  Mo.  658,  71  S.  W.  148. 
Duty    to   retreat    from   assault. 

Cited  in  People  v.  Maughs,  149  Cal.  260,  86  Pac.  187,  holding  where  a  person 
accused  of  murder  testified  that  the  homicide  was  committed  in  self  defense  an 
instruction  that  to  justify  the  killing  of  a  human  being  in  self  defense  the 
accused  must  have  used  all  the  means  in  his  power  to  avoid  such  a  necessity 
was  error;  State  v.  Evenson,  122  Iowa,  91,  64  L.R.A.  79,  97  N.  W.  979,  holding 
in  a  prosecution  for  an  assault  with  intent  to  inflict  great  bodily  harm  an  in- 
struction that  where  the  character  of  an  assault  did  not  involve  life  or  great 
rx>dily  injury  the  person  assaulted  must  retreat  if  possible  was  erroneous; 
State  v.  Gardner,  96  Minn.  32C,  2  L.R.A. (N.S.)  61,  104  N.  W.  971,  holding  in  a 
prosecution  for  homicide  it  was  reversible  error  to  charge  that  justification  by 
self  defense  cannot  be  made  out  unless  the  accused  in  good  faith  attempted  to 
escape. 

Cited  in  footnote  to  State  v.  Evenson,  64  L.R.A.  77,  which  holds  that  one 
assaulted  by  citizens  of  town  to  compel  him  to  leave  is  not  bound  to  retreat, 
but  may  repel  the  attack  by  such  force  as  is  necessary  short  of  killing  assail- 
ants. 

Cited  in  note  (2  L.R.A. (N.S.)  52,  56,  57)  on  "retreat  to  the  wall"  in  homicide. 

Disapproved  in  State  v.  Rochester,  72  S.  C.  203,  51  S.  E.  685,  holding  it  the 
duty  of  a  person  assaulted  to  retreat  before  taking  life  if  possible  without 
yroat  danger  to  himself. 
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Amendment   of  information. 

Cited  in  State  v.  Vinso,  171  Mo.  585,  71  S.  W.  1034,  holding  where  the 
prosecuting  attorney  filed  an  information  charging  murder  and  the  cause  was 
continued  to  the  next  term,  he  might  file  a  new  information  at  the  new  term. 

59   L.   R.   A.   761,   McGHEE  v.   BELL,   170  Mo.   121,   70   S.  W.  493. 
Relief  where  grantor  nnttble  to  give  title  to  all  of  land. 

Cited  in  Aiple-Hemmelmann  Real  Estate  Co.  v.  Spelbrink,  211  Mo.  723,  111 
S.  W.  480,  14  Ann.  Cas.  652  (dissenting  opinion),  on  nature  of  equitable  re- 
lief to  which  grantee  is  entitled  where  grantor  has  not  title  to  all  the  land  he 
contracted  to  sell;  Lanyon  v.  Chesney,  186  Mo.  556,  85  S.  \V.  568,  holding  in  an 
action  to  compel  the  specific  performance  of  a  contract  to  sell  land  where  the 
defence  is  that  plaintiff  has  no  title  to  part  of  the  land,  the  defendant  may  sur- 
render that  part  and  demand  specific  performance  as  to  the  remainder  with  an 
according  reduction  in  the  purchase  price. 

Measure  of   damages. 

Cited   in  Krepp   v.  St.  Louis  &  S.  F.  R.  Co.  99  Mo.  App.  103,  72  S.  W.  479, 
holding  the  measure  of  damages  where  one  fails  to  convey  all  the  land  he  contract- 
ed to  sell  was  the  actual  value  of  the  part  he  was  unable  to  convey  because  of 
his  having   parted  with   the  title  thereto. 
Rigrht  of  vendee  to  rely  on  representations  of  vendor  as  to  area  of  tract. 

Cited  in  Judd  v.  Walker,  215  Mo.  323,  114  S.  W.  979,  Affirming  114  Mo. 
App.  135,  89  S.  \Y.  558,  holding  false  statements  and  representations  by  a 
vendor  as  to  the  number  of  acres  in  a  tract  of  land  being  sold  by  the  acre 
are  fraudulent  as  being  statements  of  fact;  Leicher  v.  Keeney,  98  Mo.  App. 
406,  72  S.  W.  145.  holding  a  vendee  unfamiliar  with  the  land  purchased  may  rely 
on  the  representations  of  the  vendor  as  to  the  number  of  acres  it  contained  on 
a  survey  made  by  him;  Sipola-  v.  Winship,  74  X.  H.  248,  66  Atl.  962,  holding 
vendee  ignorant  of  the  extent  of  an  acre  might  rely  upon  the  representations  of 
the  vendee  as  to  the  quantity  of  land  contained  in  a  tract. 

Cited  in  note  (14  L.R.A. (N.S.)  1212)  on  right  of  purchaser  of  land  to  rely 
upon  representation  of  seller  as  to  boundaries. 

Distinguished  in  Corrough  v.  Hamill,  110  Mo.  App.  56,  84  S.  W.  96,  where  the 
mere  recital  in  a  deed  that  it  contained  a  certain  number  of  acres  was  held  to 
be  a  mere  expression  of  an  opinion  there  being  no  allegation  of  fraud. 

Disapproved  in  Mabardy  v.  McHugh,  202  Mass.  150,  23  L.R.A.  (N.S.)  491, 
132  Am.  St.  Rep.  484,  88  N.  E.  894,  16  Ann.  Cas.  484,  holding  an  action  for  de- 
ceit would  not  lie  for  false  representation  by  vendor  as  to  the  number  of  acres 
in  a  tract  where  he  points  out  the  boundaries  and  the  tract  was  of  such  a  size 
as  to  be  capable  of  estimate. 

It  iiilil    of  vendor  to  set  up  neR'lig'ence  of  vendee  as  a   defence. 

Cited  in  Judd  v.  Walker,  215  Mo.  328,  114  S.  W.  979,  Affirming  114  Mo.  App. 
135,  89  S.  W.  558,  holding  a  vendor  making  false  and  fraudulent  statements  of 
his  own  knowledge  as  to  the  number  of  acres  in  a  tract  of  land  cannot  set  up 
that  the  vendee  was  negligent  in  believing  him;  Merchants'  Xat.  Bank  v.  Brisch, 
154  Mo.  App.  63G,  136  S.  W.  28,  holding  that  if  person  used  any  advantage  to 
procure  contract,  from  ignorant  person  in  deal,  he  cannot  take  advantage  of  rule 
that  when  party  signed  it  he  must  be  held  to  have  agreed  to  all  its  terms. 

Distinguished  in  Hendricks  v.  Vivion,  118  Mo.  App.  425,  94  S.  W.  318,  where 
it  was  patent  to  a  vendee  if  he  had  not  been  negligent  that  a  tract  of  land 
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did  not  contain  a  certain  number  of  acres  the  land  being  sold  by  description  of 
the  various  tracts. 

59  L.  R.  A.  771.  HEiXHORN  v.  GRISWOLD,  27  Mont.  79,  94  Am.  St.  Rep.  818, 

09    Pac.    557. 
Liability  for  Injury  to  trespassers. 

Cited  in  Driscoll   v.  Clark,   32   Mont.   185,   80   Pac.   1,  holding  defendant  was 
not  liable  for  injuries  received  by  a  child  while  playing  about  an  endless  chain 
carrying   logs   to  defendant's   mill. 
Liability   for  injury  from   unguarded  dangers. 

Cited  in  Montague  v.  Hanson,  38  Mont.  384,  99  Pac.  1063,  holding  a  cus- 
tomer injured  by  falling  into  an  unguarded  cellar  way,  in  a  store  and  of  which 
he  had  no  knowledge  and  no  warning,  might  recover  damages. 

Distinguished  in  Bourke  v.  Butte  Electric  &  P.  Co.  33  Mont.  281,  83  Pac. 
470,  holding  defendants  liable  where  plaintiff  while  rightfully  at  work  on  a 
trestle  was  permanently  injured  by  coming  in  contact  with  a  live  wire  strung 
so  low  above  the  trestle  as  to  make  it  necessary  for  him  to  move  it  aside  to  pass 
his  car  under. 

59  L.  R.  A.  775,  CLEVELAND  v.  CLEMENT  BROS.  CONSTR.  CO.  67  Ohio  St. 
197,  93  Am.  St.  Rep.  670,  65  N.  E.  885. 

Followed  without  discussion  in  State  v.  Brookman,  70  Ohio  St.  429,  72  N.  E. 
1165,  1  Ohio  L.  Rep.  903. 
Validity  of   police  regulations. 

Cited  in  State  v.  Feingold,  77  Conn.  331,  59  Atl.  211,  holding  an  act  desig- 
nating who  were  itinerant  vendors  and  providing  for  their  depositing  with  the 
state  treasurer  a  certain  sum  as  security  for  creditors  and  the  taking  out  of  a 
state  and  municipal  license  was  a  valid  exercise  of  the  police  power;  Shaw  & 
Co.  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  97  C.  C.  A.  520,  173  Fed.  751,  holding  a. 
statute  giving  a  lien  upon  the  property  of  railroad  for  supplies  furnished  con- 
tractors engaged  in  the  construction  of  their  roads  was  unconstitutional ;  Street 
v.  Varney  Electrical  Supply  Co.  160  Ind.  344,  61  L.R.A.  154,  98  Am.  St.  Rep. 
325,  66  N.  E.  895,  holding  unconstitutional  a  statute  fixing  the  minimum  vate  of 
wages  to  be  paid  unskilled  labor  on  public  works;  Ex  parte  Anderson,  46  Tex. 
Crim.  Rep.  390,  81  S.  W.  973,  holding  act  authorizing  the  governor  to  appoint 
a  board  of  commissioners  for  a  certain  city  which  was  to  have  the  appointment 
of  the  chief  of  police  was  an  unlawful  exercise  of  power. 

Cited   in   footnote  to   Street  v.  Varney   Electrical   Supply   Co.   61   L.R.A.   154, 
which  denies  power  of  legislature  to  compel  city  to  pay  more  for  common  labor 
on  public  improvements  than  its  worth   in  market. 
Limitations  on  the  hours  of  labor. 

Cited  in  Keefe  v.  People,  37  Colo.  321,  8  L.R.A.  (N.S.)  131.  87  Pac.  791, 
holding  an  act  making  it  a  criminal  offense  for  agents  or  officer  of  municipal 
corporations  to  employ  laborers  for  a  longer  period  than  eight  hours  a  day, 
was  not  a  valid  exercise  of  the  police  power;  Far  v.  Detroit,  136  Mich.  205,  99 
X.  W.  19  (dissenting  opinion),  on  the  invalidity  of  an  act  of  a  common  council 
in  limiting  the  hours  of  work  under  a  contract  witli  city  and  the  employment 
of  alien  labor;  Com.  v.  Casey,  231  Pa.  176,  34  L.R.A. (N.S.)  769,  SO  Atl.  78, 
holding  that  legislature  can  pass  no  law  limiting  hours  of  labor  on  contracts  for 
improvements  which  municipality  undertakes  in  its  private  capacity,  under  con- 
stitution prohibiting  special  laws  regulating  labor. 
L.R.A.  Au.  Vol.  VI. — 40. 
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Cited  in  footnote  to  Re  Ten-Hour  Law,  61  L.R.A.  612,  which  sustains  limita- 
tion to  ten  hours  a  day  of  work  of  street  railway  employees. 

Cited  in  notes  (65  L.R.A.  44)  on  legislative  limitation  of  hours  of  labor;  (8 
L.R.A. (N.S.)  134)  on  limitation  of  hours  of  labor  on  public  work;  (92  Am.  St. 
Rep.  936;  48  L.  ed.  U.  S.  151)  on  validity  of  legislation  regulating  hours  of 
labor. 

Disapproved  in  State  v.  Livingston  Concrete  Bldg.  &  Mfg.  Co.  34  Mont.  581, 
87  Pac.  980,  9  Ann.  Cas.  204,  holding  an  act  limiting  the  hours  of  labor  on  all 
public  works,  in  mines  and  smelters  was  a  constitutional  exercise  of  the  police 
power. 
Restrictions  on  right  to  contract. 

Distinguished   in   State  v.   Dodefer,   5   Ohio   N.   P.   N.   S.   345,   18   Ohio   S.   & 
C.  P.  Dec.  83,  where  the  constitutionality  of  a  statute  prohibiting  the  employ- 
ment of  boys  or  girls  was  upheld  on  the  ground  that  minors  have  no  right  to 
contract. 
—  Rig-lit   of  corporation   to  contract. 

Cited  in  Stewart  v.  Gardner,   10   Ohio   C.   C.   N.   S.   412,   30   Ohio   C.  C.  22J. 
holding    legislative    enactments    qualifying    the    power    of    corporations    to    con- 
tract was  unconstitutional. 
Rights  of  corporation  as  individual. 

Cited   in  Cincinnati   v.  Cincinnati   Southern  R.  Co.  1   Ohio  N.  P.  N.   S.  369, 
14  Ohio  S.  &  C.  P.  Dec.  473,  on  pointing  out  that  trustees  of  a  railway  act  in 
a  proprietary  capacity  just  as  an  individual  might  act. 
Effect  of  violation  of  invalid  provisions  of  contract. 

Cited  in  City  Street  Improv.  Co.  v.  Kroh,  158  Cal.  327,  110  Pac.  933,  on  the 
violation  of  an  invalid  provision  of  a  contract  as  constituting  no  defense  in  an 
action  thereon. 

59  L.  R.  A.  782,  ADAMS  v.  CHURCH,  42  Or.  270,  95  Am.  St.  Rep.  740,  70  Pac. 

1037. 
Liability  of  interest   in  pnblic  lands  for  debts  before   patent. 

Cited  in  note    (34  L.R.A.(N.S.)    412)    on  liability  of  interest  in  public  lands 
for  debts  contracted  before  patent  issued. 
"When   real   estate   considered   partnership   property. 

Cited  in  note  (37  L.R.A./N.S.)  897,  901,  902)  as  to  when  real  estate  con- 
sidered partnership  property. 

59  L.  R.  A.  785,  DUNTLEY  v.  INMAN,  P.  &  CO.  42  Or.  334,  70  Pac.  529. 
Res    ipsa    loquitur. 

Cited  in  Edgens  v.  Gaffney  Mfg.  Co.  69  S.  C.  530,  48  S.  E.  538;  Rust  v.  Ore- 
gon Power  Co.  51  Or.  524,  95  Pac.  193, — holding  the  mere  fact  of  an  accident 
was  insufficient  to  create  a  presumption  of  negligence;  Geldard  v.  Marshall,  4:5 
Or.  444,  73  Pac.  330,  holding  the  mere  fact  of  an  injury  to  a  servant  by  the 
falling  of  a  timber,  was  not  sufficient  to  show  negligence;  Finn  v.  Oregon 
Water  Power  &  R.  Co.  51  Or.  68,  93  Pac.  690,  holding  same  where  servant  in- 
jured by  the  unexplained  breaking  of  a  chain  holding  a  block;  National  Bis- 
cuit Co.  v.  Wilson,  169  Ind.  447,  82  N.  E.  916,  holding  negligence  on  the  part  of 
defendant  company  was  not  to  be  presumed  from  the  falling  of  a  freight  ele- 
vator causing  injuries  to  plaintiff  where  no  evidence  showing  defects  in  the 
elevator;  Rogers  v.  Portland  Lumber  Co.  54  Or.  395,  103  Pac.  5] 4,  holding  the 
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fact   of   master's   negligence  might   be  inferred   by  jury   from  circumstances  at- 
tending   the    accident. 

Cited   in  note    (6  L.R.A. (N.S.)    351)    on  res   ipsa  loquitur  as  between  master 
and   servant. 
Duty   of   master   to    furnish    safe   place   and   Instrumentalities. 

Cited  in  Blust  v.  Pacific  Teleph.  Co.  48  Or.  37,  84  Pac.  847,  holding  the  duty 
of  a  master  to  furnish  servant  with  suitable  and  safe  materials  is  satisfied 
where  they  are  reasonably  safe  if  properly  used;  Warner  v.  De  Armond,  49  Or. 
204,  90  Pac.  1113,  holding  master  had  satisfied  duty  to  supply  reasonably  safe 
machinery  where  he  furnished  a  kind  in  common  use  although  the  accident 
might  have  been  prevented  by  the  use  of  other  machinery;  Millen  v.  Pacific 
Bridge  Co.  51  Or.  548,  95  Pac.  196,  holding  duty  of  master  to  employees  is 
satisfied  where  he  supplies  them  with  a  reasonably  safe  place  to  work;  Wabash 
Screen  Door  Co.  v.  Black,  61  C.  C.  A.  639,  126  Fed.  725,  holding  it  was  a  ques- 
tion for  the  jury  whether  defendants'  negligence  in  furnishing  a  defective  ma- 
chine caused  the  death  of  an  employee,  when  circumstantial  evidence  supported 
claims  of  plaintiff  although  there  were  conflicting  theories. 

Cited  in  notes  (6  L.R.A.(N.S.)  496)  on  standard  of  master's  duty  as  to 
selection  between  different  styles  or  makes  of  appliances;  (16  L.R.A. (N.S.)  130) 
on  furnishing  servant  article  in  general  use  as  measure  of  master's  duty;  (98 
Am.  St.  Rep.  296,  322)  on  liability  to  servant  for  injuries  due  to  defective 
machinery  and  appliances. 

59  L.  R.  A.  789,  HAUGHN  v.  STATE,  159  Ind.  413,  65  N.  E.  287. 
Sufficiency  of  charge  of  statutory  offense. 

Cited  in  State  v.  Feeback,  3  Okla.  Grim.  Rep.  512,  107  Pac.  442,  holding  that 
when  statute  creates  offense  and  sets  out  facts  which  constitute  it,  offense  may  be 
sufficiently  charged  in  language  of  statute;  State  v.  Rodgers,  175  Ind.  29,  93  N.  E. 
223,  holding  that  indictment  charging  that  defendant,  factory  owner  ''did  then  and 
there  unlawfully  fail  and  neglect  property  to  guard  aforesaid  saw"  is  insufficient ; 
Terre  Haute  Brewing  Co.  v.  State,  169  Ind.  246,  82  N.  E.  81,  holding  facts  consti- 
tuting a  statutory  offense  must  be  affirmatively  charged  and  not  by  way  of  re- 
cital; State  v.  Bridgewater,  171  Ind.  4,  85  N.  E.  715,  holding  in  an  indictment  for 
visiting  a  gambling  house  it  was  not  necessary  to  describe  the  particular  house; 
State  v.  Southern  Indiana  Gas  Co.  169  Ind.  126,  81  N.  E.  1149,  13  Ann.  Cas.  908, 
holding  an  indictment  is  sufficient  which  charges  the  crime  in  the  language  of  the 
statute;  State  v.  New,  165  Ind.  573,  76  N.  E.  400,  holding  an  information  stating 
in  effect  that  defendant  on  a  certain  day  at  a  certain  county  did  then  and  there 
unlawfully  act  as  rider  in  a  certain  horse  race  along  the  public  highway  sufficient- 
ly set  forth  the  statutory  offense;  Clark  v.  State,  166  Ind.  290,  77  N.  E.  52, 
holding  an  information  did  sufficiently  charge  bunco  steering  under  a  statute 
where  it  showed  no  wager  by  prosecuting  witness  on  the  trick  whereby  he  lost 
his  money;  Vinnedge  v.  State,  167  Ind.  418,  79  N.  E.  353,  holding  an  indictment 
charging  embezzlement  was  insufficient  in  failing  to  charge  that  possession  of 
money  of  his  employer  was  by  virtue  of  his  employment;  State  v.  Metsker,  169 
Ind.  559,  83  N.  E.  241,  holding  an  indictment  for  presenting  a  false  claim  was  not 
sufficient  where  it  alleged  only  that  the  claim  presented  was  too  high  for  the 
work  done. 

59   L.   R.   A.    792,   THACKER   v.   CHICAGO,   I.   &   L.   R.   CO.   159    Ind.   82,    64 

N.  E.  605. 
Vice-principals. 

Cited  in  Cleveland,  C.  C.  &   St.  L.  R.  Co.  v.  Poland,  174  Ind.  416,  91   N.  E. 
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594,  holding  that  designation  of  person  as  superintendent  docs  not  constitute 
him  vice-principal,  character  of  duties  conferred  being  test;  American  Rolling 
Mill  Co.  v.  Hullinger  Co.  ]61  Ind.  679,  67  X.  E.  986,  holding  a  master  mechanic 
bore  the  relation  of  vice-principal  to  an  employee  of  defendant  company  injured 
through  the  negligent  acts  of  such  master  mechanic:  Dill  v.  Marmon,  164  Ind. 
521,  69  L.R.A.  172,  73  X.  E.  67,  holding  a  foreman  not  the  head  of  a  department, 
who  worked  with  the  men  and  superintended  the  loading  and  handling  of  cars 
was  not  a  vice  principal;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  16S 
Ind.  449,  78  N.  E.  1033,  on  the  statutory  enlargement  of  the  class  of  vice- 
principals. 
Injuries  received  in  obeying-  orders  of  superior. 

Cited  in  Richey  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  47  Ind.  App.  132,  93  X.  E. 
1022,  holding  that  under  statute  order  for  section  hand  to  go  upon  hand-car 
with  section  foreman  to  certain  place  to  do  other  work,  is  special  order  which 
servant  is  bound  to  obey;  Republic  Iron  &  Steel  Co.  v.  Berkes,  162  Ind.  520,  70 
X.  E.  815,  holding  a  complaint  stated  a  cause  of  action  which  set  forth  that 
complainant  was  injured  while  attempting  to  comply  with  the  orders  of  a 
foreman  directing  his  work;  Indianapolis  Street  R.  Co.  v.  Kane,  169  Ind.  31, 
80  N.  E.  841,  holding  a  master  is  liable  for  injuries  received  by  a  servant  in 
obeying  the  orders  of  a  servant  directing  the  work  and  who  is  negligent;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  v.  Xicholas,  165  Ind.  683,  76  X.  E.  522,  holding 
defendant  company  was  liable  for  injuries  received  by  a  brakeman  ordered  to 
set  the  brakes  on  a  car  when  switched  to  a  certain  place,  when  the  conductor 
negligently  without  cutting  the  car  loose  gave  the  signal  for  the  train  to  stop 
suddenly;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Scott,  29  Ind.  App.  527,  64  X.  E. 
896,  holding  a  complaint  stated  a  cause  of  action  where  an  employee  was  ordered 
by  foreman  to  climb  a  pole  which  he  selected  and  the  pole  broke  because  of  its 
rotten  condition;  Indiana  Mfg.  Co.  v.  Buskirk,  32  Ind.  App.  42],  68  X.  E.  025, 
holding  a  complaint  states  a  cause  of  action  where  a  fireman  was  injured  while 
acting  under  the  negligent  orders  of  defendant's  chief  engineer;  Baltimore  & 
0.  S.  W.  R.  Co.  v.  Hunsucker,  33  Ind.  App.  37,  70  X.  E.  556,  holding  same  where 
it  averred  that  plaintiff  was  injured  while  attempting  to  obey  the  negligent 
order  of  defendants'  superintendent  of  wreckage;  Chicago,  I.  &  L.  R.  Co.  v. 
Tackett,  33  Ind.  App.  381,  71  X.  E.  524,  holding  same  where  complaint  averred 
that  defendant's  foreman  ordered  plaintiff  to  use  an  appliance  under  circum- 
stances rendering  it  dangerous;  Clear  Creek  Stone  Co.  v.  Carmichael,  37  Jnd. 
App.  417,  73  X.  E.  935,  holding  same  where  averred  that  complainant  was  in- 
jured while  obeying  the  orders  of  foreman  on  account  of  the  negligence  of  the 
foreman  giving  other  orders  causing  his  injury;  Indiana pol is  &  G.  Rapid  Tran- 
sit Co.  v.  Foreman,  162  Ind.  94,  102  Am.  St.  Rep.  185,  69  X.  E.  669,  holding 
where  an  action  brought  for  injuries  received  because  of  the  negligence  of  per- 
son whose  order  plaintiff  was  obeying,  it  must  be  shown  that  plaintiff  was 
bound  to  conform  and  was  attempting  to  conform  to  the  orders  of  such  person : 
Muncie  Pulp  Co.  v.  Davis,  162  Ind.  561,  70  X.  E.  875,  holding  a  complaint  aver- 
ring that  plaintiff's  injuries  were  received  in  attempting  to  perform  orders  of  a 
superior  employee  whose  omissions  of  duties  with  that  of  other  employees  caused 
the  injuries  was  insufficient  where  not  alleged  such  duties  were  part  of  his  em- 
ployment as  a  superior;  Ft.  Wayne  Iron  &  Steel  Co.  v.  Parsell,  168  Ind.  227,  79 
X.  E.  439,  holding  a  servant  receiving  injuries  while  acting  under  the  orders  of 
a  foreman  could  not  recover  where  it  was  not  shown  that  it  was  the  foreman's 
negligence  caused  the  accident;  Southern  Indiana  R.  Co.  v.  Fine,  163  Ind.  621, 
72  X.  E.  589,  holding  a  complaint  alleging  that  a  conductor  having  charge  of  a. 
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train  and  knowing  plaintiff's  dangerous  position  carelessly  ordered  the  starting 
of  the  train  without  notice  to  plaintiff,  sufficiently  alleged  the  conductor's  duty 
to  warn  plaintiff. 
Liability  of  master  for  negligence  of  fellow  servant. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Gipe,  160  Ind.  362,  65  N.  E. 
1034,  holding  under  the  employer's  liability  act  defendant  company  was  liable 
for  injuries  to  a  locomotive  engineer  caused  by  negligence  of  another  locomotive 
engineer  in  the  same  service,  as  fellow  servants;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Bergschicker,  162  Ind.  114,  69  X.  E.  1000,  holding  defendant  company  was 
liable  for  injuries  received  by  a  fireman  when  the  engineer  moved  the  engine 
while  coaling,  although  the  fireman  had  authority  to  indicate  where  the  engine 
was  to  stop;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ross,  169  Ind.  9,  80  N.  E.  845, 
holding  a  complaint  showing  an  employee  in  a  switch  yard  was  injured  through 
the  negligence  of  defendant's  locomotive  engineer  stated  a  cause  of  action. 
"Who  are  fellow  servants. 

Cited  in  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind.  94,  102 
Am.  St.  Rep.  185,  69  X.  E.  669,  holding  a  track  laborer  was  a  fellow  servant 
with  an  employee  in  charge  of  a  passenger  car;  Chicago,  I.  &  L.  R.  Co.  v.  Barker, 
169  Ind.  685,  17  L.R.A.(X.S.)  550,  83  X.  E.  369,  1-1  Ann.  Cas.  375,  holding 
a  section  foreman  in  operating  a  switch  in  such  a  negligent  way  as  to  cause  the 
death  of  a  locomotive  engineer  was  a  fellow  servant  with  the  latter;  Wabash  R. 
Co.  v.  Hassett,  170  Ind.  376,  83  X.  E.  705,  holding  an  engineer  and  firemen  on 
different  trains  were  fellow  servants  under  the  common  law  rule. 

Cited  in  note    (20  L.R.A. (X.S.)    436)    on  section  foreman  as  fellow  servant  of 
members  of  crew  with  respect  to  operation  of  hand  car. 
Statutory    construction. 

Cited  in  Smith  v.  Biesiada,  174  Ind.  137,  90  X.  E.  1009,  holding  that  statute 
re-enacted  after  being  judicially  construed  is  impressed  with  such  construction; 
State  v.  Dorsey,  167  Ind.  203,  78  X.  E.  843,  holding  in  the  construction  of  a 
re-enacted  statute  the  courts  would  give  it  the  construction  formerly  given  it. 

59  L.  R.  A.  796,  BOSTOX  IXS.  CO.  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  118  Iowa, 

423,  92  X.  W.  88. 
Liability  to  third  party  nnder  a  contract. 

Cited  in  Allen  &  C.  Mfg.  Co.  v.  Shreveport  Waterworks  Co.  113  La.  1111,  68 
L.R.A.  660,  104  Am.  St.  Rep.  525,  37  So.  980,  2  Ann.  Cas.  471,  holding  a  private 
individual  had  no  cause  of  action  against  a  private  waterworks  company,  fur- 
nishing water  to  city  for  fire  protection  under  a  contract,  for  a  loss  by  fire  where 
the  protection  furnished  was  inadequate. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.R.A.  116,  which  denies  right  of  tenant  of  lower  floor  to  recover  for  third 
person's  breach  of  contract  with  landlord  to  keep  the  remainder  heated  result- 
ing in  freezing  and  bursting  of  water  pipes;  Cleghorn  v.  Western  R.  Co.  60 
L.R.A.  269,  which  holds  railroad  company  liable  for  frightening  of  horse  by 
mail  crane  erected  in  or  beside  highway. 

Disapproved  in  Barker  v.  Chicago,  P.  &  St.  L.  R.  Co.  243  111.  489,  26  L.R.A. 
(N.S.)  1062,  134  Am.  St.  Rep.  382,  90  X.  E.  1057,  holding  in  the  absence  of  a 
contract  exemption  a  carrier  is  liable  for  injuries  received  by  a  mail  clerk  through 
the  negligence  of  carriers'  employees. 
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59  L.  R.  A.  802,  LOUGH  v.  JOHN  DAVIS  &  CO.  30  Wash.  204,  94  Am.  St.  Rep. 

848,  70  Pac.  491. 

Later  appeal  in  35  Wash.  450,  77  Pac.  732. 
Liability  of  servants  or  agents  for  injuries  resulting-  through  their  fault. 

Cited  in  Ward  v.  Pullman  Car  Corp.  131  Ky.  149,  25  L.R.A.  (N.S.) .  351,  114 
S.  \V.  754,  holding  a  complaint  in  an  action  for  personal  injuries  to  a  brakeman 
by  reason  of  the  defective  condition  of  a  car  stated  a  cause  of  action  against 
the  car  inspectors  where  it  alleged  that  but  for  their  gross  and  wanton  care- 
lessness in  making  the  examination  the  accident  would  not  have  happened; 
Plagerty  v.  Montana  Ore  Purchasing  Co.  38  Mont.  81,  25  L.R.A.  (N.S.)  361,  98 
Pac.  643,  holding  a  superintendent  of  a  mine  who  permits  the  use  of  a  defective 
shaft  by  employees  who  are  unaware  of  its  condition  is  liable  for  injuries  re- 
sulting. 

Cited  in  notes  (2  L.R.A.  (N.S.)  379)  on  servant's  liability  to  third  person 
for  torts;  (25  L.R.A.(N.S-)  345,  351)  on  liability  of  agent  or  servant  to  third 
persons  for  own  negligence  or  nonfeasance. 

Joinder  of  master  and   servant   in  action    for   injuries   resulting    throngh 
servant's  fault. 

Cited  in  Lytle  Logging  &  Mercantile  Co.  v.  Humptulips  Driving  Co.  00  Wash. 
562,  111  Pac.  774,  holding  that  where  president  of  corporation  directs  trespass 
to  be  committed  by  servant  both  are  jointly  and  severally  liable  for  torts  of 
latter;  Thomas  v.  Great  Northern  R.  Co.  77  C.  C.  A.  255,  147  Fed.  85,  holding 
a  servant  might  be  joined  with  the  master  in  action  to  recover  for  injuries  re- 
ceived through  the  misfeasance  of  the  servant;  Howe  v.  Northern  P.  R.  Co. 
30  Wash.  574,  60  L.R.A.  953,  70  Pac.  1100,  holding  an  action  for  tortious  negli- 
gence might  be  maintained  against  a  master  and  servant  jointly  for  injuries 
due  to  the  negligence  of  the  latter. 
Effect  of  judgment  as  to  one  of  joint  tort  feasors. 

Cited  in  Sipes  v.  Puget  Sound  Electric  R.  Co.  54   Wash.   56,   102   Pac.   1057, 
holding  a  verdict  in  favor  of  a  general  manager  charged  with  liability  for  in- 
juries received  in  a  collision  by  reason  of  his  failure  to  promulgate  proper  train 
dispatching  rules  exonerates  the  defendant  company. 
Curing  of  omissions  in  judgment. 

Cited  in  State  ex  rel.  Shenk  v.  Lung,  168  Ind.  557,  80  N.  E.  541,  holding  the 
failure  to  insert  in  a  judgment  that  plaintiff  take  nothing  by  reason  of  the  com- 
plaint  is   cured  by  statutory  provisions   that   defects   which   might   be   amended 
shall  be  so  considered. 
Liability  of  agent  for  misfeasance. 

Cited  in  Orcutt  v.  Century  Bldg.  Co.  201  Mo.  450,  8  L.R.A. (N.S.)   937,  99  S. 
W.  1062,  holding  an  agent  is  guilty  of  misfeasance  where  he  undertakes  to  do 
a   particular  work  and  enters   on   its   performance  and   a   person   is   injured   by 
reason  of  his  failure  to  use  reasonable  care  in  its  performance. 
Xon-feasance   and   misfeasance   distinguished. 

Cited  in  Southern  R.  Co.  v.  Rowe,  2  Ga.  App.  567,  59  S.  E.  462,  distinguishing 
between  nonfeasance  and  misfeasance. 

Liability   of   landlord   where    injury    results    from    defective    condition    of 
leased  premises. 

Distinguished  in  Ward  v.  Hinkleman,  37  Wash.  380,  79  Pae.  956,  holding 
landlord  was  not  liable  for  injuries  sustained  by  a  stranger  by  reason  of  a  de- 
fective condition  of  the  premises  arising  subsequent  to  the  making  of  the  lease 
there  being  no  covenant  on  his  part  to  repair. 
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59  L.  R.  A.  807,  BILLINGS  v.  PEOPLE,  189  111.  472,  59  N.  E.  79S. 

Affirmed  in  ]88  U.  S.  99,  47  L.  ed.  401,  23  Sup.  Ct.  Rep.  272. 
Constitutionality    of    inheritance    tax. 

Cited  in  Re  Magnes,  32  Colo.  533,  77  Pac.  853,  holding  an  act  providing  for  a 
tax  on  inheritances  was  not  unconstitutional  for  want  of  uniformity;  Walker 
v.  People,  192  111.  108,  61  N.  E.  489,  upholding  the  constitutionality  of  an  in- 
heritance tax  law. 

Cited  in   notes    (33  L.R.A.  (N.S.)    594,  597,  598;    ]27   Am.  St.  Rep.   1048)    on 
constitutionality  of  inheritance  taxation. 
Power   of   state   to  control   devolution   of   estates. 

Cited  in  National  Safe  Deposit  Co.  v.  Stead,  250  111.  596,  95  N.  E.  973,  Ann. 
Cas.   193  2B,   430,   holding   that   state  acting  in   sovereign   capacity   may   control 
devolution  of  property  after  death  of  owner. 
Nature  of  inheritance  tax. 

Cited  in  note    (33  L.R.A. (N.S.)    610)    on  nature  of  inheritance  tax. 
Nature  of  interest  subject   to  inheritance   tax. 

Cited  in  Crenshaw  v.  Moore,  124  Tenn.  534,  34  L.R.A.(N.S.)  1163,  137  S.  W. 
924,  Ann.  Cas.  1913  A,  165,  holding  that  statute  imposing  tax  on  all  estates 
passing  from  any  person  who  may  die  seized  thereof  either  by  will  or  under 
intestate  laws,  does  not  extend  to  dower  interest  in  property;  Kohny  v.  Dunhar, 
21  Idaho,  268,  39  L.R.A.  (N.S.)  1112,  121  Pac.  544,  holding  that  wife  is  not 
liable  to  pay  inheritance  tax  on  her  one  half  community  property;  People  v. 
Field,  248  111.  150,  33  L.R.A. (N.S.)  231,  93  N.  E.  721,  holding  that  sum  pro- 
vided by  antenuptial  agreement  to  be  paid  wife  in  case  of  her  surviving  hus- 
band in  lieu  of  all  claims  and  rights  against  husband's  estate,  is  subject  to 
inheritance  tax;  Re  Sanford,  90  Neb.  414,  45  L.R.A. (N.S.)  228,  133  N.  W.  870, 
holding  that  real  estate  taken  in  lieu  of  dower  is  not  exempt  from  inheritance 
tax;  People  v.  Griffith,  245  111.  539,  92  N.  E.  313,  holding  stocks  and  bonds  of 
a  domestic  corporation  belonging  to  a  nonresident  decedent  and  found  in  state 
are  subject  to  the  inheritance  tax;  People  v.  McCormick,  208  111.  445,  64  L.R.A. 
779,  70  X.  E.  350,  holding  a  contingent  estate  is  not  subject  to  an  inheritance 
tax;  Vanderbilt  v.  Eidman,  196  U.  S.  496,  49  L.  ed.  568,  25  Sup.  Ct.  Rep.  331, 
holding  a  war  tax  on  legacies  was  not  assessable  on  a  legacy  to  be  held  in  trust 
until  the  legatee  became  of  age  until  such  time  had  arrived;  Westfeldt's  Succes- 
sion, 122  La.  842,  48  So.  281,  on  the  exemptions  from  inheritance  tax. 

Cited  in  footnote  to  People  v.  McCormick,  64  L.R.A.  775,  which  holds  that  a 
present  succession  tax  cannot  be  assessed  upon  a  remainder  when  it  cannot  be 
determined  who  will  ultimately  be  entitled  thereto. 

Cited  in  notes  (33  L.R.A.  (N.S.)  230)  on  succession  tax  upon  provision  in  lieu 
of  dower;  (29  L.R.A. (N.S.)  429)  on  succession  tax  on  dower,  curtsey,  statutory 
homestead  or  allowances;  (127  Am.  St.  Rep.  1063)  on  estate  of  surviving  wife 
as  subject  to  inheritance  tax. 

Distinguished  in  Eidman  v.  Martinez,   184  U.  S.  588,  46  L.  ed.  703,  22  Sup. 
Ct.  Rep.  515,  holding  a  war  tax  upon  legacies  did  not  apply  to  intangible  per- 
sonalty of  an  alien  domiciled  abroad. 
Ascertainment    of   taxable    interest. 

Cited  in  State  ex  rel.  Gage  v.  Probate  Ct.  112  Minn.  287,  128  N.  W.  18,  hold- 
ing that  inheritance  tax  accruing  at  time  when  beneficiary  enters  into  posses- 
sion of  portion  of  bequest  must  be  computed  upon  value,  at  time  of  decedent's 
death  of  right  to  receive  amount  actually  paid  upon  date  of  payment;  People 
ex  rel.  George  v.  Nelms,  241  111.  573,  89  N.  E.  683.  holding  the  "beneficial  in- 
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terest"  of  a  child  in  real  estate  is  the  value  after  the  deduction  the  cash  value 
of  the  widow's  dower  interest. 

Cited  in  note  (127  Am.  St.  Rep.  1079,  1080,  1082)  on  ascertainment  of  taxable 
interest  in  future  contingent  estates. 
Appeal  of  inheritance  tax  cases. 

Cited  in  People  v.  Sholern,  238  111.  206,  87  N.  E.  390,  holding  an  inheritance 
tax  case  is  appealable  directly  from  the  count}'  to  the  supreme  court. 
Statutory    construction. 

Cited  in  Stearns  v.  Perrin,  130  Mich.  459,  90  N.  W.  297,  interpreting  the 
words  of  a  statute  making  provision  of  the  widow  according  to  their  settled 
meaning. 

59  L.  R.  A.  815,  CRARY  v.  LEHIGH  VALLEY  R.  CO.  203  Pa.  525,  93  Am.  St. 

Rep.  778,  53  Atl.  363. 
Validity    of    limitations    on    carrier's    liability. 

Cited  in  Jacobs  v.  Central  R.  Co.  208  Pa.  540,  57  Atl.  982,  holding  a  passenger 
on  an  excursion  ticket  is  bound  by  reasonable  limitation  on  liability  for  baggage 
plainly  set  forth  in  the  ticket;  Eckert  v.  Pennsylvania  R.  Co.  211  Pa.  273,  107 
Am.  St.  Rep.  571,  60  Atl.  781,  denying  right  of  carrier  to  limit  liability  for 
negligence. 

Cited  in  note    (4  L.R.A.  (X.S.)    1082)    on  right  of  passenger  carrier  to  stipu- 
late against  liability  in  consideration  of  reduced  fare. 
Presumption    of    negligence    from    fact   of   injury. 

Cited  in  Zercher  v.  Philadelphia  Rapid  Transit  Co.  20  Pa.  Dist.  R.  18,  holding 
that  person  who  is  injured  by  fall  of  trolley  pole  while  he  is  standing  waiting 
for  car  may  recover  upon  proof  of  injury;  Doyle  v.  Central  R.  Co.  4.1  Pa.  Super. 
Ct.  222,  to  the  point  that  in  action  for  injury  to  passenger  riding  special  con- 
tract must  show  some  negligence  on  part  of  company  in  order  to  recover;  Row- 
din  v.  Pennsylvania  R.  Co.  208  Pa.  633,  57  Atl.  1125,  holding  the  fact  that  an 
injury  to  a  passenger  occurred  in  a  collision  on  defendant's  road  raised  an  in- 
ference of  defendant's  negligence;  Hay  v.  Lehigh  Valley  R.  Co.  17  Pa.  Dist. 
R.  943,  11  North.  Co.  Rep.  203,  holding  negligence  is  not  inferable  from  loss 
of  passenger's  baggage  where  because  of  reduced  rates  the  passenger  assumes 
risk  of  injury  to  self  or  loss  of  baggage;  Stewart  v.  Baltimore  &  0.  R.  Co.  37 
Pa.  Super.  Ct.  280,  on  res  ipsa  loquitur;  Keller  v.  Pennsylvania  R.  Co.  45  Pa. 
Super.  Ct.  386,  28  Lane.  L.  Rev.  188,  holding  that  in  action  for  goods  damaged 
where  shipper  entered  into  special  contract,  recovery  cannot  be  had  upon  mere 
proof  of  damaged  condition  of  goods. 

Cited  in  note  (113  Am.  St.  Rep.  1022)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing  personal  injuries. 

59  L.  R.  A.  817,  A  VERY  v.  VERMONT  ELECTRIC  CO.  75  Vt.  235,  98  Am.  St. 

Rep.  818,  54  Atl.  179. 
Recovery  for  causing:  overflow  of  lands. 

Cited  in  Simons  v.  Munch,  115  Minn.  371,  132  N.  W.  321.  to  the  point  that 
burden  upon  servient  estate  by  flooding  of  water  is  not  increased  because  of 
change  of  use  of  waters;  Martin  v.  Porter,  150  111.  App.  415,  holding  the  right 
of  a  lessor  to  recover  for  damage  to  land  by  overflowing  is  dependent  on  whether 
the  damage  is  temporary  or  permanent  in  nature;  and  also  citing  annotation: 
Broadway  Mfg.  Co.  v'.  Leavenworth  Terminal  R.  &  Bridge  Co.  81  Kan.  620,  2S 
L.R.A.  (N.S.)  159,  106  Pac.  1034,  holding  an  instruction  to  the  effect  that  the 
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owner  of  a  bridge  was  not  liable  for  the  results  of  an  ''unusual"  rain  or  "extra- 
ordinary"  freshet  without  further   explanation   was   misleading. 

Annotation  cited  in  Allen  v.  Thornapple  Electric  Co.  144  Mich.  374,  115  Am. 
St.  Rep.  453,  108  X.  W.  79,  holding  a  riparian  owner  liable  for  the  overflowing 
of  lands  of  riparian  owner  higher  up  during  highwater  although  defendant's 
dam  was  lower  than  the  low  water  mark  at  the  lowest  point  of  plaintiff's  land; 
Broadway  Mfg.  Co.  v.  Leavenworth  Terminal  R.  &  Bridge  Co.  81  Kan.  623,  28 
L.R.A.(N.S.)  161,  106  Pac.  1034,  holding  that  builder  of  bridge  over  water 
course  must,  if  practicable,  provide  outlet  for  flood  water. 

Cited  in  notes  (67  L.R.A.  821,  842,  845)  on  right  to  improve  navigability  of 
stream;  (6  L.R.A.  (X.S.)  252)  on  extraordinary  floods  which  one  obstructing 
water  course  need  not  anticipate;  (22  L.R.A. (N.S.)  1260)  on  criminal  responsi- 
bility for  nuisance  to  health  by  dam  in  non-navigable  stream;  (28  L.R.A. (N.S.) 
156)  on  liability  for  damming  stream  by  bridge;  (36  L.R.A. (N.S.)  1160)  on 
liability  for  overflow  from  artificial  channel  diverting  stream. 
Taking  property  for  private  us.-. 

Cited  in  Deerfield  River  Co.  v.  Wilmington  Power  &  Paper  Co.  83  Vt.  552, 
77  Atl.  862,  holding  that  valid  grant  of  power  of  eminent  domain  can  be  made 
only  when  taking  is  for  public  use  within  meaning  of  constitution;  State  v. 
Morse,  84  Vt.  392,  34  L.R.A.  (N.S.)  192,  80  Atl.  189,  Ann.  Cas.  1913B,  218,  hold- 
ing that  forbidding  riparian  owner  on  pond  from  which  municipal  water  sup- 
ply is  taken,  to  bathe  in  pond,  does  not  deprive  him  of  property  rights;  Paterson 
v.  East  Jersey  Water  Co.  74  N.  J.  Eq.  103,  70  Atl.  472,  as  distinguishing  between 
a  public  use  for  which  private  property  may  be  taken  and  a  public  benefit  which 
may  result  from  the  appropriation  of  property  to  private  uses. 

Cited  in  footnote  to  Gaylord  v.  Chicago  Sanitary  Dist.  63  L.R.A.  582,  which 
denies  power  of  legislature  to  authorize  condemnation  of  private  property  for 
erection  of  public  mills  and  machinery  without  anything  to  give  the  public  an 
interest  in  the  mill  after  its  erection. 

Cited  in  note  (102  Am.  St.  Rep.  814,  816,  820,  822,  837)  on  uses  for  which 
power  of  eminent  domain  cannot  be  exercised. 

Explained  in  Northern  P.  R.  Co.  v.  Boynton,  17  N.  D.  207,   115  N.  W.  679, 
holding  land  might  be  condemned  for  the  site  of  a  reservoir  for  the  collection 
of  water  to  use  in  the  engines  of  a  railroad  as  for  a  public  use. 
— —  For  the  generation  of  electric  power. 

Cited  in  Brown  v.  Gerald,  100  Me.  366,  70  L.R.A.  479,  109  Am.  St.  Rep.  526, 
61  Atl.  785,  holding  the  generating  of  electricity  and  sale  and  distribution  there- 
of for  power  for  manufacturing  purposes  was  not  a  public  use  for  which  private 
property  might  be  appropriated. 

Cited  in  footnotes  in  Fallsburg  Power  &  Mfg.  Co.  v.  Alexander,  61  L.R.A.  129, 
which  denies  right  to  exercise  power  of  eminent  domain  of  corporation  author- 
ized to  use  water  power  of  river  and  generate  electric  light,  heat,  etc.,  for  itself 
and  other  persons;  Rockingham  County  L.  &  P.  Co.  v.  Hobbs,  66  L.R.A.  581, 
which  holds  collection,  storing,  and  distribution  of  electricity  for  use  of  all 
who  may  need  it  on  appeal  and  reasonable  terms  a  public  use;  Brown  v.  Gerald, 
70  L.R.A.  472,  which  holds  furnishing  of  electric  power  for  manufacturing 
purposes  not  a  public  use  so  as  to  justify  exercise  of  power  of  eminent  domain 
on  theory  that  one  generating  it  may  because  of  his  franchises  be  regarded  as 
a  public  servant. 

Cited  in  note  (2  L.R.A.  (N.S.)  844)  on  generation  of  electricity  for  sale  for 
power  as  public  purpose. 

Distinguished  in  Rockingham  County  Light  &  P.  Co.  v.  Hobbs,  72  N.  II.  538r 
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66  L.R.A.  586,  58  Atl.  46,  holding  a  company  engaged  in  the  generating  and 
sale  of  electricity  to  the  public  under  statutory  authority  which  confers  the 
right  to  take  such  lands  as  may  be  necessary  for  its  purposes  may  acquire 
such  lands  as  for  a  public  use;  Wisconsin  River  Improv.  Co.  v.  Pier,  137  Wis. 
336,  21  L.R.A.(N.S.)  548,  118  N.  W.  857,  holding  there  was  a  public  use  in  the 
generation  of  power  subject  to  public  regulation  of  sale  and  hence  the  taking  of 
land  for  a  dam  by  a  river  improvement  company  was  not  for  a  private  use 
though  improvement  of  the  river  was  a  subterfuge  for  its  real  motive. 

Disapproved  in  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn. 
447,  5  L.R.A.  (N.S.)  647,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  the  genera- 
tion of  electricity  for  distribution  and  sale  to  the  public  is  such  a  public  use  that 
private  property  may  be  taken  by  eminent  domain  for  that  purpose;  Helena 
Power  Transmission  Co.  v.  Spratt,  35  Mont.  123,  8  L.R.A. (N.S.)  570,  88  Pac. 
773,  10  Ann.  Cas.  1055.  holding  the  taking  of  land  for  flooding  on  the  construc- 
tion of  a  dam  for  the  generation  of  electricity  for  sale  to  the  public  is  a  public 
use. 
Exercise  of  eminent  domain  for  use  of  another. 

Cited  in  note  (21  L.R.A.  (N.S.)  451)  on  exercise  of  eminent  domain  by  one 
corporation  for  public  purpose  to  be  subserved  by  another. 

59  L.  R.  A.  907,  SCHMALTZ  v.  YORK  MFG.  CO.  204  Pa.   1,  93  Am.  St.  Rep. 

782,  53  Atl.  522. 
Equitable   jurisdiction    of  action    concerning    foreign    realty. 

Cited  in  Newman  v.  Shreve,  229  Pa.  215,  78  Atl.  79,  holding  that  where  court 
has  jurisdiction  of  person  of  defendant  it  may  render  any  appropriate  decree 
acting  directly  upon  person,  although  subject-matter  may  be  without  jurisdic- 
tion; Campbell  v.  W.  M.  Ritter  Lumber  Co.  140  Ky.  315,  140  Am.  St.  Rep.  385, 
131  S.  W.  20,  holding  that  action  by  landlord  against  tenant  for  waste  may  be 
brought  wherever  tenant  may  be  found;  Re  Mortgage,  19  Pa.  Dist.  R.  683,  27 
Lane.  L.  Rev.  27,  holding  that  where  foreign  corporation  operating  railway  in 
Lancaster  county,  has  defaulted  in  interest  on  bonds,  and  under  power  in  mort- 
gage, Philadelphia  trust  company  as  trustee  sold  in  Lancaster  county  mortgaged 
property,  such  trustee  can  be  cited  to  file  account  in  Lancaster  county;  Lehigh 
&  N.  E.  R.  Co.  v.  Hanhauser,  222  Pa.  252,  70  Atl.  1089,  holding  the  situs  of 
property  in  no  way  controls  the  question  of  jurisdiction  to  declare  a  judgment 
a  lien  on  property. 

Cited  in  note  (69  L.R.A.  689)  on  jurisdiction  of  equity  over  suits  affecting 
realty  in  another  state  or  country. 

Distinguished   in   Columbia  National   Sand   Dredging  Co.  v.   Morton,   28   App. 
D.  C.  307,  7  L.R.A.(N.S.)    123,  8  Ann.  Cas.  511,  holding  a  bill  would  not  lie  to 
enjoin  defendants  from  dredging  a  gravel  bar  in  another  state  although  defend- 
ants reside  here  where  defendants  deny  complainant's  ownership  of  the  bar. 
it  iu'lit  to  enjoin  removal  of  fixtures. 

Cited  in  State  Security  Bank  v.  Hoskins,  130  Iowa,  341,  8  L.R.A.(N.S.)    381, 
106   N.   W.   764,   holding   an    injunction    would   lie   to    restrain    the   removal   of 
fixtures. 
Effect  of  failure  to  record  on   lien  of  conditional  sales  contract. 

Distinguished  in  Duntz  v.  Granger  Brewing  Co.  41  Misc.  184,  83  N.  Y.  Supp. 
957,  where  the  lien  of  a  conditional  contract  of  sale  on  goods  to  be  manufac- 
tured was  superior  to  the  lien  of  a  subsequent  mortgage  of  the  realty  although 
such  conditional  sales  contract  was  not  filed. 
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j'H.isir.i;    of  machinery  as  part  of  realty. 

Cited  in  Bullock  Electric  Mfg.  Co.  v.  Lehigh  Valley  Traction  Co.  231  Pa. 
139,  80  Atl.  50$,  to  the  point  electric  generators  installed  as  permanent  fixtures 
subsequent  to  execution  of  mortgage  covering  after  acquired  property  become 
subject  to  its  lien,  although  sold  upon  conditional  sale;  Glasgow  v.  Hill,  29 
Pa.  Super.  Ct.  226,  holding  machinery  put  into  a  mill  by  a  corporation  operat- 
ing mill  to  replace  machinery  owned  by  owner  of  the  property,  and  which  had 
worn  out  was  such  part  of  the  realty  as  to  pass  under  an  execution  sale. 

Cited   in   footnote   to   Gartlan   v.   Hickman,   67   L.R.A.   694,   which   holds   that 
machinery  placed  on  property  for  prosecution  of  work  under  oil  and  gas  lease 
giving    lessees    privilege    of    removing    all    machinery    and    fixtures    placed    on 
premises  do  not  become  part  of  the  freehold. 
Rigbt   of   mortgagee   to   injunctive   relief. 

Cited  in  note  (109  Am.  St.  Rep.  434)  on  mortgagees'  right  to  injunction 
against  third  persons  for  invasion  of  their  rights. 

59  L.  R.  A.  915,  STATE  v.  LOECHNER,  65  Neb.  814,  91  N.  W.  874. 
Nature   of   public   office. 

Cited  in  People  v.  Salisbury,  134  Mich.  550,  96  N.  W.  936,  holding  a  city  at- 
torney, an  executive  or  judicial  officer,  under  statute  providing  for  the  pun- 
ishment of  executive,  legislative,  or  judicial  officers  receiving  bribes. 

59  L.  R.  A.  920,  CHICAGO,  B.  &  Q.  R.  CO.  v.  KRAYENBUHL,  65  Neb.  889,  91  N. 
W.  880. 

Later  appeal  in  70  Neb.  767,  98  N.  W.  44. 

Liability    for    injury    resulting;    from    tbe    maintenance    of    dangerous    at- 
tractions. 

Cited  in  Bottum  v.  Hawks,  84  Vt.  382,  35  L.R.A.  (N.S.)  447,  79  Atl.  858, 
Ann.  Cas.  1913A,  1025,  holding  that  one  maintaining  opening  into  underground 
mill  race  located  near  highway  and  school  is  not  bound  to  protect  it  to  prevent 
accident  to  children  who  come  there  to  play. 

Cited  in  footnotes  to  Paolino  v.  McKendall,  60  L.R.A.  133,  which  denies  duty 
of  occupier  of  land  burning  rubbish,  to  guard  young  children  accustomed  to 
play  there,  from  fire;  Nelson  v.  McLellan,  60  L.R.A.  793,  which  holds  one 
storing  dynamite  in  partly  buried  box  on  vacant  lot  frequented  by  children  liable 
for  injury  to  child  through  explosion. 

Cited  in  notes  (3  L.R.A.(N.S.)  151)  on  doctrine  of  "attractive  nuisance" 
as  applied  to  injury  from  hot  water  or  ashes;  (19  L.R.A.  (N.S.)  1144)  on  attrac- 
tive nuisance. 

Distinguished  in  Sweeden  v.  Atkinson  Improv.  Co.  93  Ark.  406,  -27  L.R.A. 
(N.S.)  128,  125  S.  W.  439,  holding  the  owner  of  a  building  was  not  liable  to  a 
child  riding  in  the  elevator  at  the  invitation  of  the  operator  for  injuries  re- 
ceived because  of  the  negligence  of  the  operator  on  the  theory  that  it  was  an 
attractive  nuisance. 
—  Turntable*. 

Cited  in  Lewis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  42  Ind.  App.  341,  84  N.  E. 
23,  holding  a  complaint  averring  that  defendant  maintained  an  unguarded  turn- 
table at  a  place  where  it  knew  children  played  and  that  a  child  was  injured 
while  so  playing,  stated  a  cause  of  action;  Chicago  &  E.  R.  Co.  v.  Fox,  38  Ind. 
App.  279,  70  N.  E.  81,  holding  that  the  care  required  of  a  railroad  company 
to  protect  children  from  injury  from  turntable  is  that  degree  of  care  that  an 
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ordinarily  prudent  person  would  exercise  under  like  conditions  in  the  protection 
of  children. 

Cited  in  note    (4  L.R.A.  (X.S.)    81)    on  liability  of  railroad  for  injury  to  chil- 
dren playing  on  turntable. 
Rig'ht  of  infant  to  recover  for  loss  of  services  during;  minority. 

Cited  in  note  (G  L.R.A. (X.S.)  553)  on  right  of  infant  to  recover  for  loss  of 
services  or  diminished  earning  capacity,  during  minority,  from  personal  injury. 
Right  of  jurors  to  act  on  own  knowledge. 

Cited  in  note    (37   L.R.A. (X.S.)    793,   794)    on   right  of  jurors  to  act  on  own 
knowledge. 
Admissibility   in   evidence   of   rules   for   the   guidance   of   employees. 

Cited  in  McCormick  v.  Columbia  Electric  Street  R.  Light  &  P.  Co.  85  S.  C. 
460,  67  S.  E.  562,  21  Ann.  Cas.  144,  holding  that  rules  of  carrier  of  passengers 
for  conduct  of  employees,  are  admissible  in  action  for  injury  from  negligence  of 
carrier's  employees  whether  injured  knew  of  rules  or  not;  Birmingham  R.  Light 
&  P.  Co.  v.  Morris,  163  Ala.  204,  50  So.  198,  holding  in  an  action  for  the  death  of 
a  traveller  struck  by  a  passing  car  as  she  stepped  from  behind  a  car  from  which 
she  alighted  evidence  of  a  rule  of  defendant  company  to  the  effect  that  the  gong 
of  a  car  passing  a  standing  car  should  be  rung  and  the  car  brought  to  a  stop 
was  admissible. 
Admissibility  of  evidence  of  condition  before  and  after  accident. 

Cited  in  note  (32  L.R.A. (X.S.)  1119)  on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 

59  L.  R.  A.  927,  STATE  EX  REL.  FREEMAX  v.  SCHEVE,  65  Xeb.  853,  91  X. 

W.  846,  93  N.  W.  169. 
Reading  of  Bible  in  public  schools. 

Cited  in  People  ex  rel.  Ring  v.  Board  of  Education,  245  111.  350,  29  L.R.A. 
(X.S.)  448,  92  X.  E.  251,  19  Ann.  Cas.  320,  holding  that  requiring  school 
children  to  listen  to  reading  of  passages  of  King  James'  version  of  Bible  as 
part  of  exercises  of  public  school,  violates  their  right  under  constitution,  to 
free  exercise  of  religious  worship. 

Cited  in  footnotes  to  Billard  v.  Topeka  Board  of  Education,  66  L.R.A.  166, 
which  holds  public  school  teacher  not  conducting  form  of  religious  worship  or 
teaching  sectarian  or  religious  doctrine  by  repeating  Lord's  Praj-er  and  Twenty- 
Third  Psalm  as  morning  exercise  without  comment  or  remark  in  which  none  of 
pupils  are  required  to  participate;  Hackett  v.  Brooksville  School  District,  69 
L.R.A.  592,  which  sustains  right  to  read  King  James'  version  of  Bible  in 
schools. 

Cited  in  notes  (16  L.R.A. (X.S.)  863;  105  Am.  St.  Rep.  152,  153,  155)  on  re- 
ligious and  sectarian  teaching  in  public  schools. 

Disapproved  in  Hackett  v.  Brooksville  Graded  School  Dist.  120  Ky.  628,  69 
L.R.A.  597,  117  Am.  St.  Rep.  599,  87  S.  W.  792,  9  Ann.  Cas.  36,  holding  the  read- 
ing of  the  Bible  in  the  public  schools  was  not  sectarian  worship. 

59  L.  R.  A.  934.  EDMIXSTEX  v.  HERPOLSHEIMER,  66  Xeb.  94,  92  X.  W.  13S. 

59  L.  R.  A.  939,  UXIOX  STATE  BAXK  v.  FREMOXT,  E.  &  M.  VALLEY  R. 

CO.  66  Xeb.  370,  92  X.  W.  131. 

Application    of    statutory   provision    for   service    of   summons    on    corpora- 
tions. 

Cited  in  Swarts  v.  Christie  Grain  &  Stock  Co.   166  Fed.  340;   Ord  Hardware 
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Co.   v.   Case  Threshing   Mach.  Co.   77   Xeb.   849,  8  L.R.A.  (X.S.)    771,   110  X.   W. 
551, — holding  a   provision   for   the   service   of    summons   on   corporations   applied 
equally  to  foreign  corporations. 
••  M  »i  iinu  i  nu    agent"     within     statutory    meaning-. 

Cited  in  Ord  Hardware  Co.  v.  Case  Threshing  Mach.  Co.  77  Xeb.  85.1,  8  L.R.A. 
(X.S.)  771,  110  N.  W.  551,  holding  the  agent  of  a  foreign  corporation  required 
to  exercise  judgment  and  who  has  charge  of  the  business  in  a  particular  terri- 
tory is  a  managing  agent  within  the  meaning  of  a  statute  providing  for  the 
service  of  summons  on  managing  agents  of  corporations. 

Cited  in  note    (4  L.R.A. (X.S.)    401)    as  to  who  is  managing  agent  of   foreign 
corporation  for  purposes  of  service  of  process. 
Liability  of  initial   carrier   for  injury   to   freight. 

Cited  in  Whitnack  v.  Chicago,  B.  &  Q.  R.  Co.  82  Xeb.  470,  19  L.R.A. (X.S.) 
1017,  130  Am.  St.  Rep.  692,  118  X'.  W.  07,  holding  initial  carrier  liable  for  injury 
to  goods  through  its  negligence,  though  injury  occurs  after  goods  pass  into  hands 
of  connecting  carrier. 

Cited  in  note  (31  L.R.A. (X.S.)  12,  52,  54,  56,  67)  on  liability  of  connecting 
carrier  for  loss  beyond  own  line. 

59  L.  R.  A.  943,  HOLLER  v.  ROSS,  68  N.  J.  L.  324,  96  Am.  St.  Rep.  546,  53 

Atl.  472. 
Liability  of  master  for  injuries  resulting-  through   fault  of  servant. 

Cited  in  Tier  v.  Miller,  80  X.  J.  L.  692,  79  Atl.  417,  holding  that  master's 
liability  for  death  of  boy  is  for  jury  where  caused  by  driver  suddenly  starting 
team  by  stroke  of  whip  and  throwing  boy  to  ground,  in  absence  of  evidence  show- 
in  wantonness  of  driver's  act;  Dover  v.  Mayes  Mfg.  Co.  157  N.  C.  328,  —  L.R.A. 
(X.S.)  — ,  72  S.  E.  1067,  holding  that  master  is  not  liable  for  negligent  injury 
to  one  who  without  master's  knowledge,  rides  with  driver  of  team  hitched  to 
lumber  wagon;  Stewart  v.  Cary  Lumber  Co.  146  XT.  C.  94,  59  S.  E.  545  (dissent- 
ing opinion  in  part),  on  the  liability  of  master  for  acts  of  servant;  Evers  v. 
Krouse,  70  N.  J.  L.  654,  66  L.R.A.  594,  58  Atl.  181,  holding  a  father  was  not 
liable  for  the  act  of  a  minor  son  who  while  sprinkling  the  lawn  turned  the  hose 
on  plaintiff's  horse  causing  it  to  run  away  and  sustain  injury  thereby;  Doran 
v.  Thomsen,  76  N.  J.  L.  758,  19  L.R.A.  (X.S.)  338,  131  Am.  St.  Rep.  677,  71  Atl. 
296,  holding  a  father  was  not  liable  for  injuries  due  to  the  negligence  of  his 
daughter  driving  his  automobile  for  her  own  pleasure  with  his  permission; 
Uhinesmith  v.  Erie  R.  Co.  76  X.  J.  L.  784,  72  Atl.  15,  holding  defendant  com- 
pany was  liable  for  injuries  sustained  by  plaintiff  by  reason  of  the  explosion  of  a 
torpedo  placed  on  track  by  employer  although  against  defendant's  rules  to 
place  so  close  to  railroad  station ;  Bennett  v.  Busch,  75  N.  J.  L.  243,  67  Atl. 
188,  holding  automobile  owner  liable  to  one  run  down  by  chauffeur  driving  to 
garage  for  oil  although  his  instructions  were  to  procure  oil  elsewhere. 

Cited   in   note    (10   L.R.A. (X.S.)    397)    on   liability   for   injury   by   servant   to 
third  person  in  use  of  dangerous  agency. 
For  assault. 

Cited  in  Crelly  v.  Missouri  &  K.  Teleph.  Co.  84  Kan.  24,  33  L.R.A. (N.S.)  331, 
113  Pac.  386,  holding  that  telephone  company  is  not  liable  for  assault  by  man- 
ager committed  upon  employee  about  to  leave  its  service,  which  assault  was 
made  because  employee  refused  to  sign  voucher  for  compensation  due  her;  Waaler 
v.  Great  Northern  R.  Co.  18  S.  D.  424,  70  L.R.A.  736,  112  Am.  St.  Rep.  794,  100 
X.  \V.  1097,  holding  defendant  was  not  liable  for  an  assault  committed  by  an 
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employee  at  the   instance   of   defendant's   foreman   with   whom   plaintiff   was    re- 
monstrating against  the  placing  of  a   snow   fence  on   land  not  belonging  to  the 
railroad. 
—  Injuries    to    trespassers. 

Cited  in  Cincinnati,  X.  0.  &  T.  P.  R.  Co.  v.  Rue,  142  Ky.  703,  34  L.R.A. 
(N.S.)  206,  134  S.  W.  1144,  holding  that  railroad  is  not  liable  for  assault  by 
crew  of  freight  train  upon  one  who  had  been  trespasser  upon  train  but  who  had 
left  it,  and  who  was  attempting  to  return  to  train;  Penas  v.  Chicago,  M.  &  St. 
P.  R.  Co.  112  Minn.  215,  30  L.R.A.(N.S.)  633,  127  N.  W.  926,  holding  that  master 
is  under  no  affirmative  duty  to  take  care  of  trespasser,  but  only  to  abstain  from 
wilful  or  wanton  harm. 

Cited  in  footnote  to  Southern  R.  Co.  v.  James,  63  L.R.A.  257,  which  holds 
master  liable  for  act  of  night  watchman  in  shooting  trespasser  while  running 
away  after  having  escaped  from  him  while  taking  to  town  calaboose. 

Cited  in  note  (3  L.R.A.  (N.S.)  1039)  on  liability  for  injury  to  trespasser  by 
discharge  of  firearm. 

59  L.  R.  A.  947,  STATE,  CHILDREN'S  SEASHORE  HOUSE,  PROSECUTOR, 

v.  ATLANTIC  CITY,  68  N.  J.  L.  385,  53  Atl.  399. 
Exemption    from    taxation    of    buildings    used    for    charitable    purpose*. 

Cited  in  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  707,  54  Atl.  419,  holding 
lands  and  buildings  of  a  charitable  organi/.ation  not  applied  to  such  charitable 
purpose  were  not  exempt  from  taxation. 

Distinguished  in  Sisters  of  Charity  v.  Thompson,  72  N.  J.  L.  429,  61  Atl. 
387,  holding  land  on  which  buildings  are  erected  to  be  devoted  to  the  charitable 
purposes  of  a  charitable  organization  are  exempt  from  taxation. 

Criticized  in  Sisters  of  Charity  v.  Cory,  73  N.  J.  L.  706,  65  Atl.  500,  holding 
the  exemption  of  land  on  which  a  building  used  for  charitable  purposes  is  lo- 
cated from  taxation  is  confined  to  so  much  of  the  tract  as  is  necessary  for  the 
enjoyment  of  the  building. 

59  L.  R.  A.  949,  MITCHELL  v.  D'OLIER,  68  N.  J.  L.  475,  53  Atl.  467. 
Construction  of  deeds. 

Cited  in  Northeastern  Teleph.  &  Teleg.  Co.  v.  Hepburn,  73  N.  J.  Eq.  664, 
69  Atl.  249,  holding  a  permit  to  a  water  company  to  erect  along  pipe  line  a 
telegraph  or  telephone  line  did  not  give  a  telegraph  company  an  assignee  of 
such  rights  the  right  to  erect  a  line  for  commercial  purposes;  Conover  v. 
Atlantic  City  Sewerage  Co.  70  N.  J.  L.  318,  57  Atl.  897,  holding  a  grant  of  the 
exclusive  privilege  and  use  of  a  certain  ditcli  created  only  an  easement  therein. 

Distinguished  in  Standard  Oil  Co.  v.  Buchi,  72  N.  J.  Eq.  500,  66  Atl.  427, 
holding  a  grant  of  the  right  to  lay  pipes  for  the  transportation  of  petroleum 
with  all  rights  and  privileges  necessary  to  the  enjoyment  of  the  grant,  did  not 
convey  a  mere  easement  in  gross. 

59  L.  R.  A.  954,  MAINZ  v.  LEDERER,  24   R.  I.  23,  96  Am.   St.  Rep.   702,  51 
Atl.  1044. 
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60  L.  R.  A.  33,  ADAMS  v.  YAZOO  &  M.  VALLEY  R.  CO.  77  Miss.  194,  24  So. 
200,  317,  28  So.  956. 

Motion  to  strike  opinion  from  files  because  not  timely  filed  denied  in  77  Miss. 
302,  60  L.R.A.  114,  24  So.  317. 

Later  appeal  in  77  Miss.  315,  28  So.  956,  affirmed  on  denial  of  petition  to  re- 
move in  180  U.  S.  1,  45  L.  ed.  401,  21  Sup.  Ct.  Rep.  240,  reargument  denied  in 
181  U.  S.  580,  45  L.  ed.  1012,  21  Sup.  Ct.  Rep.  729. 
Effect  of  consolidation  of  corporations. 

Cited  in  Ramsey  v.  Hicks,  44  Ind.  App.  511,  87  N.  E.  1091,  holding  tliat  con- 
solidation of  companies  imports  extinguishment  of  consolidating  companies  and 
creation  of  new  one  which  takes  over  property  of  extinguished  ones;  Irvine  v. 
Xew  York  Edison  Co.  143  App.  Div.  352,  128  N.  Y.  Supp.  297  (dissenting  opin- 
ion), on  consolidation  of  corporations  as  extinguishing  merged  corporations; 
Bonnet  v.  First  Nat.  Bank,  24  Tex.  Civ.  App.  617,  60  S.  W.  325,  on  consolidation 
of  two  corporations  as  creating  a  new  corporation. 

Cited  in  note   (89  Am.  St.  Rep.  609,  613,  614,  617,  626,  634)   on  effect  of  con- 
solidation of  corporations. 
Res  adjndicata  and   stare  deciais. 

Reaffirmed  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  77  Miss.  781,  28  So.  959, 
holding  cited  case  was  not  res  adjudicata  of  right  of  defendant  to  exemption. 

Cited  in  Georgia  R.  &  Bkg.  Co.  v.  Wright,  124  Ga.  603,  53  S.  E.  251,  holding 
action  to  enjoin  collection  of  taxes  for  one  year  to  be  no  bar  to  similar  suit  as 
to  taxes  for  another  year;  State  v.  Great  Northern  R.  Co.  106  Minn.  335,  119 
N.  W.  202,  on  doctrine  of  stare  decisis  as  not  being  inflexible. 

Disapproved   in    Kansas   City   Exposition   Driving   Park   v.   Kansas   City,   174 
Mo.  438,  74  S.  W.  979,  holding  that  where  property  has  been  held  exempt  from 
taxation  in  action  to  enforce  taxes,  the  question  is  res  adjudicata  in  action  for 
taxes  for  subsequent  years,  the  law  and  facts  being  the  same. 
Construction  of  statutes. 

Cited  in  Henry  v.  State,  87  Miss.  122,  39  So.  856  (dissenting  opinion),  on  effect 
of  construction  of  statute  by  legislature  and  by  state  departments;  Henry  v. 
State,  87  Miss.  118,  39  So.  856  (dissenting  opinion),  on  liberal  construction  of 
constitutional  provisions. 
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Annotation  cited  in  State  v.  Great  Northern  R.  Co.  306  Minn.  323,  119  N.  W. 
202,  on  construction  of  statutes  granting  exemption  from  taxation. 
Exemption    from    taxation. 

Reaffirmed  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  81  Miss.  Ill,  32  So.  937, 
holding  section  of  the  charter  of  defendant  relating  to  appropriation  of  taxes 
void  as  a  special  exemption ;  Yazoo  &  M.  Valley  R.  Co.  v.  West,  78  Miss.  812, 
29  So.  475,  as  deciding  invalidity  of  statute  exempting  railroad  property  from 
taxation;  Shreveport  Creosoting  Co.  v.  Shreveport,  119  La.  G42,  44  So.  325,  on 
presumption  against  exemption  from  taxation;  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183 
U.  S.  72,  46  L.  ed.  89,  22  Sup.  Ct.  Rep.  26,  on  repeal  of  grant  of  exemption 
from  taxation;  Yazoo  &  M.  Valley  R.  Co.  v.  Vicksburg,  209  U.  S.  362,  52  L.  ed. 
834,  28  Sup.  Ct.  Rep.  510,  holding  that  where  corporations  are  consolidated, 
an  exemption  from  taxation  granted  to  one  of  the  corporations  does  not  pass  to 
the  new  corporation. 

Annotation  cited  in  State  v.  Great  Northern  R.  Co.  100  Minn.  326,  119  N.  W. 
202;  State  v.  Chicago  G.  W.  R.  Co.  106  Minn.  302,  119  N.  W.  211,— on  exemption 
from  taxation  as  being  a  privilege  personal  to  grantee. 

Cited  in  footnote  to  Rochester  v.  Rochester  R.  Co.  70  L.R.A.  773,  which  holds 
legislative  grant  to  existing  street  railway  company  of  exemption  from  taxation 
for  street  improvement  not  based  on  consideration  subject  to  revocation  at 
pleasure  of  legislature. 

Cited  in  note  (64  L.R.A.  69)  on  exemption  of  manufacturing  corporations 
from  taxation. 

Distinguished  in  Adams  v.  Tombigbee  Mills,  78  Miss.  684,  29  So.  470,  holding 
valid    act    exempting    certain    factories    from   taxation. 
Inequality   of  taxation. 

Reaffirmed  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  77  Miss.  780,  25  So.  355, 
holding  assessment  of  railroad  property  by  special  mode  was  not  lacking  in 
•due  process  of  law  or  equality. 

60   L.    R.    A.    116,    PITTSFIELD    COTTON  WEAR    MFG.    CO.    v.    PITTSFIELD 

SHOE  CO.  71  N.  H.  522,  53  Atl.  807. 
Later  appeal  in   72  N.  H.  547,  58  Atl.  242. 
Tort   liability   for  breach   of  contractual   duty. 

Cited  in  Hubbard  v.  Gould,  74  N.  H.  28.  64  Atl.  668,  on  liability  for  damages 
resulting   from   negligence   in   performing   a   duty   arising   from   contract   or   vol- 
untarily assumed. 
Duty   to   tenant. 

Cited  in  Dustin  v.  Curtis,  74  N.  H.  268,  11  L.R.A.(N.S.)   507.  67  Atl.  220,  13 
Ann.    Cas.    169,    holding    that    tenant    cannot    maintain    action    against    landlord 
for  personal  injuries  resulting  from  his  breach  of  contract  to  repair. 
Landlord's  liability  for  acts  of  independent  contractor. 

Cited  in  Nahm  v.  Register  Newspaper  Co.  120  Ky.  490,  87  S.  W.  296,  9  Ann. 
Cas.  209,  holding  landlord  liable  to  tenant  for  injury  to  his  goods  during 
enlargement  of  the  building  by  independent  contractor,  done  without  tenant's 
consent;  Doyle  v.  Franek,  82  Neb.  609,  118  N.  W.  468,  holding  landlord  liable 
for  injury  to  tenant  caused  by  dangerous  condition  of  premises  during  repair 
done  by  independent  contractor;  Thomas  v.  Harrington,  72  N.  H.  47,  65  L.R.A. 
748,  54  Atl.  285,  holding  landowner  liable  for  injury  from  unprotected  excava- 
tion in  highway,  though  made  by  his  independent  contractor;  Stevens  v.  United 
&  Electric  Co.  73  N.  H.  169,  70  L.R.A.  124,  60  Atl.  848,  holding  landowner 
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liable  to  servant  of  independent  contractor  for  injury  from  defectively  insulated 
electric  wires  on  the  premises,  though  the  independent  contractor  had  knowledge 
of  the  defects;  Clark  v.  St.  Louis  &  S.  R.  Co.  234  Mo.  425,  137  S.  W.  583,  to  the 
point  that  contractor's  servant  should  not  be  permitted  to  maintain  action 
against  owner  of  premises,  unless  contractor  could  have  maintained  action  if  he 
had  been  injured  instead  of  servant. 

Cited   in   footnote  to   Hoff   v.   Shockley,   64   L.R.A.   538,   which   holds   property 
owner  not  liable  for  injuries  to  traveler  due  to  obstructions  placed  by  an  inde- 
pendent contractor  in  front  of  his  property  without  danger  signals. 
Recovery  for  breach  of  leg-al  duty. 

Cited  in  Cunningham  v.  C.  R.  Pease  House  Furnishing  Co.  74  N.  H.  437,  20 
L.R.A.  (X.S.)  238,  124  Am.  St.  Rep.  979,  69  Atl.  120,  on  right  to  recover  damages 
resulting  from  false  representations,  in  action  for  deceit  if  knowingly  made,  or 
in  action  for  negligence  if  their  falsity  ought  to  have  been  known  by  person 
making  them. 

60  L.  R.  A.  122,  McGARR  v.  NATIONAL  &  P.  WORSTED  MILLS,  24  R.  I.  447, 

96  Am.  St.  Rep.  749,  53  Atl.  320. 
Rig'ht  of  parent  to  earnings  of  minor  child. 

Cited  in  Blivin  v.  Wheeler,  25  R.  I.  314,  55  Atl.  760,  holding  that  where  father 
is  dead  mother  is  entitled  to  earnings  of  minor  child;   Swift  &  Co.  v.  Johnson, 
1  L.R.A.  (N.S.)    1168,   71  C.  C.  A.  619,   138  Fed.  873,  holding  that  father  loses 
right  to  earnings  of  minor  son  by  wholly  abandoning  him. 
Elements  of  damages  for  personal  injury   to   minor  child. 

Cited  in  Schnable  v.  Providence  Public  Market,  24  R.  I.  478,  53  Atl.  634, 
holding  that  in  action  for  negligence  causing  death  of  minor  child,  no  recovery 
can  be  had  for  loss  of  its  society. 

Cited  in  note   (7  L.R.A.  (N.S.)   519)   on  parent's  mental  anguish  as  element  of 
damages,  at  common  law,  for  personal  tort  to  minor  child. 
Admissibility   of   evidence   of    condition    before   and   after   accident. 

Cited  in  note  (32  L.R.A. (N.S.)  1132)  on  admissibility  of  evidence  of  condition 
before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 

60  L.  R.  A.  128,  CRAFTS  v.  CARR,  24  R.  I.  397,  96  Am.  St.  Rep.  721,  53  Atl. 

275. 
Services  of  attorney   as   ''necessaries." 

Followed  in  Rich  v.  Tren,  25  R.  I.  208,  55  Atl.  492,  holding  services  of  an  at- 
torney to  be  included  in  "necessaries"  in  statute  governing  exemptions  from  exe- 
cution except  in  actions  for  necessaries. 

Cited  in  footnote  to  Fisher  v.  Shea,  61  L.R.A.  567,  which  holds  defense  of 
suit  against  policeman  for  assault  while  acting  in  line  of  duty,  within  exception 
of  claims  for  necessaries  in  statute  prohibiting  garnishment  of  wages. 

Distinguished  in  Mclsaac  v.  Adams,  190  Mass.  119,  112  Am.  St.  Rep.  321,  76 
N.  E.  654,  5  Ann.  Cas.  729,  holding  services  of  attorney  for  protection  of  minor's 
property  rights  not  necessaries  and  minor  not  liable  where  not  employed  by 
guardian. 

Annotation  distinguished  in  Costigan  v.  Stewart,  76  Kan.  356,  11  L.R.A. 
(N.S.)  632,  91  Pac.  83,  holding  that  attorney  employed  by  mother  has  lien 
on  fund  recovered  in  bastardy  proceeding,  where  employed  under  contract  for 
payment  out  of  such  fund. 

L.R.A.  Au.  Vol.  VI.— 41. 
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60  L.   R.  A.   133,   PAOLINO  v.  McKENDALL,   24   R.  I.  432,   96  Am.   St.   Rep. 

736,  53  Atl.  268. 
liability   for  injuries   to   trespassing   children. 

Cited  in  Davis  v.  Joslin  Mfg.  Co.  29  R.  I.  108,  69  Atl.  65,  holding  landowner 
not  liable  for  death  of  child  by  falling  into  open  trench  where  child  was  trespass- 
ing; Driscoll  v.  Clark,  32  Mont.  188,  80  Pac.  1,  holding  landowner  not  liable 
for  injury  to  child  caused  by  the  operation  of  an  unprotected  endless  chain  on 
its  premises. 
Attractive  nuisance. 

Cited  in  Bottum  v.  Hawks,  84  Vt.  383,  35  L.R.A.(N.S.)  447,  79  Atl.  858,  Ann. 
Cas.  1913A,  1025,  holding  that  owner  of  open  bulkhead,  that  was  attractive  to 
children,  and  which  was  maintained  near  street,  is  not  liable  for  death  of  five- 
year-old  boy,  who  while  playing  about  it,  fell  into  water  and  was  drowned; 
lamurri  v.  Saginaw  City  Gas  Co.  148  Mich.  53,  111  N.  W.  884  (dissenting  opin- 
ion), on  constructive  invitation  in  case  of  machinery  attractive  to  children. 

Cited   in   notes    (19   L.R.A.  (N.S.)    1125)    on   attractive   nuisance;     (39   L.R.A. 
(N.S.)    1058,  1059)    on  duty  to  guard  against  injury  to  trespassing  children  by 
fire. 
Turntables. 

Cited  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  244,  19  L.R.A. (N.S.) 
1144,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981;  Walker  v.  Potomac, 
F.  &  P.  R.  Co.  (Pannill  v.  Potomac,  F.  &  P.  R.  Co.)  105  Va.  230,  4  L.R.A. 
(N.S.)  84,  115  Am.  St.  Rep.  871,  53  S.  E.  113,  8  Ann.  Cas.  862,— holding  railroad 
company  not  liable  for  injury  to  child  caused  by  unfastened  and  unenclosed 
turntable  on  its  own  land;  Thompson  v.  Baltimore  &  O.  R.  Co.  218  Pa.  451,  ]9 
L.R.A.(N.S.)  1167,  120  Am.  St.  Rep.  897,  67  Atl.  768,  11  Ann.  Cas.  894,  hold- 
ing same  though  not  attempt  was  made  to  keep  trespassers  off  the  premises. 
Basis  of  personal  injury  liability. 

Cited  in  Benton  v.  James  Hill  Mfg.  Co.  26  R.  I.  195,  58  Atl.  664,  on  breach  of 
legal  duty  as  the  basis  for  an  action  for  personal  injury;  Upp  v.  Darner,  150 
Iowa,  408,  32  L.R.A. (N.S.)  745,  130  N.  W.  409,  Ann.  Cas.  1912D,  574,  holding 
that  where  original  owner  erected  barb  wire  fence  not  on  line,  and  thereafter 
sold  lot,  he  is  not  liable  to  one  invited  upon  premises  by  purchaser  and  who 
is  injured  by  contact  with  wire. 

Cited  in  note  (100  Am.  St.  Rep.  200)  on  right  to  recover  for  negligence  in 
absence  of  privity. 

Distinguished  in  Davis  v.  Smith,  26  R..  I.  135,  66  L.R.A.  482,  106  Am.  St. 
Rep.  691,  58  Atl.  630,  3  Ann.  Cas.  832.  holding  that  tort  action  will  not 
lie  for  breach  of  landlord's  contract  to  repair. 

60  L.  R.  A.  139,  COOLEY  v.  GALYON,  109  Tenn.  1,  97  Am.  St.  Rep.  823,  70  S. 

W.    607. 
Privileged   statements. 

Cited  in  note   (104  Am.  St.  Rep.  113)    on  what  libelous  statements  are  privi- 
leged. 
In  jndicial   proceeding. 

Cited  in  Myers  v.  Hodges,  53  Fla.  209,  44  So.  357;  Crockett  v.  McLanahan, 
109  Tenn.  518,  61  L.R.A.  916,  72  S.  W.  950,— holding  that  matters  stated  in 
pleadings  and  pertinent  to  issues  therein  are  privileged  though  relating  to  a 
person  not  a  party  to  the  suit;  Lauder  v.  Jones,  13  N.  D.  554,  101  N.  W.  907. 
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holding  that  statements  made  by  witness  in  judicial  proceeding,   and  pertinent 
to  issues  involved  are  privileged  and  are  presumed  to  be  made  in  good  faith. 

Cited  in  footnote  to  Crockett  v.  McLanahan,  61  L.R.A.  914,  which  holds  de- 
famatory matter  as  to  strangers  in  pleading,  absolutely  privileged,  if  pertinent 
and  relative  to  issue. 

Cited  in  notes    (104  Am.   St.  Rep.   124)    on  privilege  of  statements  made  in 
judicial   proceedings;     (123   Am.   St.   Rep.   641,   649,   650,   652)    on   liability   for 
libel  or  slander  in  course  of  judicial  proceedings. 
Words  libelous  per  se. 

Cited  in  note  (116  Am.  St.  Rep.  816)  on  words  imputing  lack  of  knowledge, 
skill  or  integrity  in  business,  occupation  or  profession  as  libelous  per  se. 

60  L.  R.  A.  143,  SINGER  MFG.  CO.  v.  RIOS,  96  Tex.  174,  97  Am.  St.  Rep.  901, 

71  S.  W.  275. 
Possession  under  chattel  mortgage. 

Cited  in  Nichols  v.  Paine,  52  Tex.  Civ.  App.  89.  113  S.  W.  972,  holding  that 
no  damages  can  be  recovered  for  unlawfully  suing  out  writ  of  sequestration  in 
foreclosing  overdue  mortgage  on  personalty  where  contract  gave  mortgagee  right 
to  take  possession  on  default;  Lockland  v.  State,  45  Tex.  Grim.  Rep.  90,  73  S. 
W.  1054,  holding  that  person  surrendering  possession  of  article  to  one  claiming 
right  thereto  has  no  right  to  retake  same  by  force  and  violence;  First  Nat.  Bank 
v.  Steers,  9  Idaho,  524,  108  Am.  St.  Rep.  174,  75  Pac.  225,  holding  valid  stipula- 
tion in  mortgage  that  mortgagee  may  take  possession  of  the  property  upon  de- 
fault; Henderson  v.  Mahoney,  31  Tex.  Civ.  App.  540,  72  S.  W.  1019,  holding 
that  under  contract  of  sale  with  stipulation  that  vendor  may  retake  the  goods 
upon  default  in  making  payments,  vendor  may  take  the  property  upon  such  de- 
fault. 

Cited  in  note   (96  Am.  St.  Rep.  686)   on  provision  in  chattel  mortgage  aa  to 
possession  by  mortgagee  after  condition  broken. 
Contract    of   sale    constituting    chattel   mortgage. 

Cited  in  Hall  v.  Keating  Implement  &  Mach.  Co.  33  Tex.  Civ.  App.  528,  77  S. 
W.  1054,  holding  contract  of  sale  reserving  title  in  vendor  until  payment  con- 
stitutes a  chattel  mortgage. 

60  L.  R.  A.  145,  FT.  WORTH  &  R.  G.  R.  CO.  v.  SOUTHWESTERN  TELEG.  & 

TELEPH.  CO.  96  Tex.  160,  71  S.  W.  270. 
Right  of  Tray  for  telegraph  or  telephone  lines. 

Cited  in  American  Teleph.  &  Teleg.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  202  Mo. 
676,  101  S.  W.  576,  holding  that  statute  authorizes  telephone  or  telegraph  com- 
pany to  condemn  right  of  way  for  its  poles  and  wires  along  railroad  right  of 
way. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ohio  Postal  Teleg. 
Co.  62  L.R.A.  941,  which  holds  determination  that  practical  uses  of  railroad 
right  of  way  will  not  be  interfered  with  by  appropriation  of  part  thereof  by 
magnetic  telegraph  company  prerequisite  to  such  appropriation;  Western  U. 
Teleg.  Co.  v.  Pennsylvania  Co.  68  L.R.A.  968,  which  denies  right  of  either  party 
to  terminate  without  other's  consent  contract  for  maintenance  on  railroad  right 
of  way  of  telegraph  line  at  joint  expense  and  for  joint  use. 

60  L.  R.  A.  152,  GIBBS  v.  McNEELEY,  55  C.  C.  A.  70,  118  Fed.  120. 
Construction  of  Anti-trust  act. 

Cited  in  Whitwell  v.  Continental  Tobacco  Co.  64  L.R.A.  694,  60  C.  C.  A.  290, 
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125  Fed.  458,  on  what  contracts  and  combinations  are  unlawful  under  the  anti* 
trust  act;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  114  111.  App.  106,  holding  com- 
bination in  restraint  of  trade  unlawful,  though  prices  fixed  were  fair  and  rea- 
sonable. 

Cited  in  footnotes  to  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Drug- 
gists' Asso.  62  L.R.A.  632,  which  holds  valid  plan  for  sale  of  proprietary  medi- 
cines by  manufacturers  at  fixed  prices  with  rebate  only  to  concerns  which  may" 
be  relied  on  to  maintain  selling  price;  Montague  v.  Lowry,  63  L.R.A.  58,  which 
holds  unlawful  combination  created  by  association  to  unite  all  acceptable  deal- 
ers engaged  in  certain  business  within  200  miles  of  designated  city;  Slaughter 
v.  Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which  holds  void  contract  by  different 
coal  mining  companies  giving  exclusive  right  to  sell  entire  output  at  uniform 
prices  to  corporation  organized  as  their  regular  sales  agent. 

Cited  in  notes  (64  L.R.A.  707)  on  illegal  trust  under  modern  anti-trust  laws; 
(10  L.R.A.(N.S.)  272;  52  L.  ed.  (U.  S.)  491)  on  what  relation  a  contract  or 
combination  must  bear  to  interstate  commerce  in  order  to  bring  it  within  scope 
pf  Federal  anti-trust  act. 

60  L.  R.  A.  158,  EUTING  v.  CHICAGO  &  N.  W.  R.  CO.  116  Wis.  13,  96  Am. 

St.  Rep.  936,  92  N.  W.  358. 
Liability  of  master  for  acts  of  servants. 

Cited  in  Black  v.  Rock  Island,  A.  &  L.  R.  Co.  125  La.  Ill,  26  L.R.A.  (N.S.) 
171,  51  So.  82,  holding  railroad  company  liable  for  injury  caused  by  cars 
operated  by  its  agents  for  their  own  amusement  where  they  had  authority  to 
operate  cars;  Soderlund  v.  Chicago,  M.  &  St.  P.  R.  Co.  102  Minn.  243,  ]3  L.R.A. 
(N.S.)  1196,  113  N.  W.  449,  holding  railroad  liable  for  injury  to  employee  in 
returning  to  work  on  hand  car  caused  by  the  other  employees  propelling  car  at 
high  rate  of  speed  in  sport;  Whaley  v.  Citizens'  Nat.  Bank,  28  Pa.  Super.  Ct. 
538,  holding  bank  liable  for  injury  from  electric  shock  from  brass  railing  in 
front  of  bank  connected  with  battery  for  purpose  of  keeping  loungers  away; 
Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  450,  70  L.R.A.  632,  38  So.  230, 
•3  Ann.  Cas.  594,  holding  railroad  company  liable  for  injury  caused  by  employee 
running  tricycle  on  road,  though  at  the  time  of  the  injury  he  was  returning 
from  a  deviation  from  his  employment;  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
95  Minn.  485,  70  L.R.A.  508,  111  Am.  St.  Rep.  483,  104  N.  W.  443,  5  Ann.  Cas. 
498,  holding  railroad  company  liable  for  injury  to  child  caused  by  dynamite 
left  unguarded  and  found  by  the  child. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  James,  63  L.R.A.  257,  which  holds 
master  liable  for  act  of  night  watchman  in  shooting  trespasser  while  running 
away  after  having  escaped  from  him  while  taking  to  town  calaboose;  McNamara 
v.  St.  Louis  Transit  Co.  66  L.R.A.  486,  which  holds  exemplary  damages  against 
street  car  company  justified  by  conductor's  intentional  and  unjustified  kicking 
of  boy  attempting  to  board  car;  Evers  v.  Krouse,  66  L.R.A.  593,  which  holds 
servant  alone  responsible  for  act  by  him  while  engaged  in  master's  work  but 
entirely  disconnected  therefrom;  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A.  895, 
which  sustains  master's  liability  for  injuries  caused  by  brakeman  wantonly 
and  wilfully  kicking  trespasser  from  moving  car;  Bowen  v.  Illinois  Central  R. 
Co.  70  L.R.A.  915,  which  holds  railroad  company  not  liable  for  wanton  act  of 
station  agent  in  killing  a  person  who  had  come  to  station  to  inquire  about 
demurrage  on  car  of  coal  and  whom  agent  shot  as  he  was  about  to  sign  receipt 
for  a  package. 
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Cited  in  note  (10  L.R.A. (N.S.)  372,  379,  402)  on  liability  for  injury  by 
servant  to  third  person  in  use  of  dangerous  agency. 

Distinguished  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  148,  10 
L.R.A. (N.S.)  393,  90  S.  \V.  1073,  holding  railroad  company  not  liable  for  in- 
jury to  employee  caused  by  man  in  charge  of  engine  house  turning  compressed 
air  tube  upon  him  in  sport,  thereby  causing  the  injury. 

60  L.  R.  A.  161,  STATE  EX  REL.  UTICK  v.  POLK  COUNTY,  87  Minn.  325, 

92  N.  W.  216. 
Construction   of   statutes   to   effectuate   purposes. 

Cited  in  Wellner  v.  Eckstein,  105  Minn.  449,  117  N.  W.  830;  State  ex  rel. 
Wickstrom  v.  Isanti  County,  98  Minn.  93,  107  N.  W.  730, — holding  they  should 
be  construed  so  as  to  reasonably  effectuate  their  beneficial  purposes;  State  ex 
rel.  Patterson  v.  Bates,  96  Minn.  112,  113  Am.  St.  Rep.  612,  104  N.  W.  709, 
holding  where  the  first  section  of  a  statute  conforms  to  the  obvious  policy  and 
intent  of  the  legislature  it  is  not  rendered  inoperative  by  inconsistent  provisions 
in  a  later  section  which  do  not  conform  to  this  policy  and  intent. 
—  Unintentional  omissions. 

Cited  in  Baart  v.  Martin,  99  Minn.  212,  116  Am.  St.  Rep.  394,  108  N.  W.  943, 
holding  omission  from  statute  of  provision  the  absence  of  which  would  render  it 
unconstitutional  will  be  presumed  to  be  unintentional;  State  ex  rel.  Foot  v. 
Bazille,  97  Minn.  14,  6  L.R.A.  (N.S.)  737,  106  N.  W.  93,  7  Ann.  Cas.  1056,  hold- 
ing inartificially  constructed  statutes,  containing  ungrammatical  expressions  or 
inconsistent  provisions,  will  if  not  so  vague  and  indefinite  as  to  render  them  void 
for  uncertainty,  be  reduced  or  extended  to  effectuate  the  legislative  intent. 
Drainage  acts. 

Cited  in  State  ex  rel.  Applcgate  v.  Taylor,  224  Mo.  452,  123  S.  W.  892,  holding 
petition  for  drainage  district  is  sufficient  if  it  contain  general  description  of  pro- 
posed .ditch,  starting  point,  route  and  terminus;  Johnson  v.  Morrison  County, 
107  Minn.  89,  119  N.  W.  502,  holding  that  order  required  by  Laws  of  1905 
establishing  ditch  must  in  itself,  or  by  reference  to  engineer's  report  definitely 
locate  ditch  giving  starting  point,  route  and  terminus;  Interstate  Drainage  & 
Invest.  Co.  v.  Freeborn  County,  85  C.  C.  A.  532,  158  Fed.  276;  State  ex  rel. 
Wait  v.  Baxter,  104  Minn.  367,  116  N.  W.  646,— holding  provisions  of  ditch 
laws  should  be  liberally  construed;  State  ex  rel.  Harris  v.  Hanson,  80  Neb.  743, 
117  N.  W.  412,  holding  from  language  of  act  it  was  apparent  that  the  legislature 
intended  the  provisions  of  the  act  should  not  be  applied  except  that  the  county 
board  should  prescribe  a  district  which  if  organized  and  improved,  would  in  fact 
promote  the  public  health,  commerce  or  welfare. 

Cited   in   note    (26   L.R.A. (N.S.)    977)    on   property  liable  for  assessment  for 
drains  or  sewers. 
Constitutionality  of  drainage  acts. 

Cited  in  Van  Pelt  v.  Bertilrud,  117  Minn.  54,  134  N.  W.  226,  holding  that 
drainage  act  of  1905  as  amended  is  constitutional;  Re  Little  River  Drainage 
Dist.  236  Mo.  112,  139  S.  E.  330,  holding  that  police  power  of  state  may  be  in- 
voked to  make  swamp  lands  inhabited  by  people  fit  for  use,  productive  and 
habitable;  Miller  v.  Jensen,  102  Minn.  395,  113  N.  W.  914,  holding  chapter  230 
Laws  of  1905  relating  to  construction  of  ditches  constitutional;  Minnesota 
Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn.  448,  5  L.R.A.  (N.S.)  647,  107  N. 
W.  405,  7  Ann.  Cas.  1182,  on  their  validity  resting  but  slightly  upon  the  doc- 
trine of  eminent  domain  and  more  upon  the  general  power  of  the  legislature  to 
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provide  for  the  general  welfare,  commerce  and  health  of  the  community;   State 
ex  rel.  Jonason  v.  Crosby,  92  Minn.  381,  99  N.  W.  636;   McMillan  v.  Freeborn 
County,   93   Minn.   21,   100   N.   W.   384, — holding   county   drainage  act   constitu- 
tional. 
Uses   for   •which    eminent   domain   may   be   exercised. 

Cited  in  note    (102  Am.  St.  Rep.  834)    on  uses  for  which  power  of  eminent 
domain  cannot  be  exercised. 
Drainage  as   public  use. 

Cited  in  Sisson  v.  Buena  Vista  County,  128  Iowa,  458,  70  L.R.A.  447,  104  N. 
W.  454,  holding  taking  of  land  for  drainage  ditch  a  public  use;  Grams  v. 
Murphy,  103  Minn.  224,  114  N.  W.  753,  holding  landowners  whose  lands  are  in- 
cluded in  the  drainage  act  (chapter  258,  Laws  1907)  are  not  entitled  to  recover 
from  the  contractor  and  his  bondsmen  for  the  loss  of  profits  for  failure  to  com- 
plete the  ditch  within  time  specified. 

Distinguished  in  State  ex  rel.  Schubert  v.  Rockford,  102  Minn.  443,  120  Am. 
St.  Rep.  640,  114  X.  W.  244,  holding  ditch  act   (chapter  191,  p.  215  Gen.  Laws 
1907)    unconstitutional   as   authorizing   condemnation   and   assessment   of   prop- 
erty for  purely  private  purposes. 
Judicial   power  over  eminent  domain. 

Cited   in   note    (22   L.R.A.(N.S.)    3,   27,   66,   71,   92)    on   judicial   power   over 
eminent  domain. 
Necessity  of  notice  of  public  improvement. 

Cited  in  note  (37  L.R.A.  (N.S.)  559)  on  necessity  of  giving  lienor  notice  of 
public  improvement. 

60  L/  R.  A.  190,  MOUND  CITY  LAND  &  STOCK  CO.  v.  MILLER,  170  Mo.  240, 

94  Am.  St.  Rep.  727,  70  S.  W.  721. 
Status  of  drainage  districts. 

Cited  in  Wilson  v.  King's  Lake  Drainage  &  Levee  Dist.  237  Mo.  47,  139  S. 
W.  136,  holding  that  drainage  district  is  not  political  subdivision  of  state  in 
sense  of  those  words  as  used  in  constitution  giving  jurisdiction  in  case  in  which 
political  subdivision  is  party;  State  ex  rel.  Compton  v.  Chariton  Drainage  Dist. 
192  Mo.  520.  90  S.  W.  722;  State  ex  rel.  Applegate  v.  Taylor.  224  Mo.  468,  123  S. 
W.  892;  Drainage  Dist.  No.  1  v.  Richardson  County,  86  Neb.  357,  125  N.  W. 
796, — holding  that  a  drainage  district  is  a  public  corporation;  Little  Tarkio 
Drainage  Dist.  v.  Richardson,  237  Mo.  66,  139  S.  W.  576,  to  the  point  that 
drainage  district  is  public  corporation  of  state;  Nauraan  v.  Big  Tarkio  Drain- 
age Dist.  No.  2,  113  Mo.  App.  579,  87  S.  W.  1195,  holding  drainage  district  to  be 
governmental  agencies,  and  laws  relating  thereto  should  be  liberally  construed. 

—  Power  to  create. 

Cited  in  State  ex  rel.  Marshall  v.  Bugg,  224  Mo.  563,  123  S.  W.  827,  as  sus- 
taining constitutionality  of  drainage  law;  Sanderlin  v.  Luken,  152  N.  C.  741, 
68  S.  E.  225,  holding  valid  act  providing  for  drainage  districts;  Neal  v.  Van- 
sickle,  72  Neb.  107,  100  N.  W.  200,  holding  that  state  has  power  to  create 
drainage  districts,  citing  also  annotation  on  this  point. 

Cited  in  footnote  to  Sisson  v.  Buena  Vista  County,  70  L.R.A.  440,  which  holds 
general  plan  for  reclamation  of  marsh  lands  of  state  for  agricultural  purposes 
by  drainage  a  public  purpose. 

—  Sufficiency   of   petition. 

Cited  in  Re  Little  River  Drainage  Dist.  236  Mo.  104.  139  S.  E.  330,  holding 
that  petition  for  articles  of  association,  and  articles  themselves,  sufficiently  state 
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manner  of  draining  lands,   if  they   set  forth  particularly  facts  that  statute  re- 
quires to  be  stated. 
Delegation    of    power    to    apply    law. 

Cited  in  Squaw  Creek  Drainage  Dist.  v.  Turney,  235  Mo.  00,  138  S.  W.  12, 
holding  that  drainage  district  may  be  empowered  to  extend  its  limits  so  as  to 
include  property  of  persons  having  had  no  voice  in  its  prior  proceedings;  State 
ex  rel.  Me  Williams  v.  Bates,  235  Mo.  28C,  138  S.  W.  482,  holding  the  levee 
district  may  legally  incur  indebtedness,  in  construction  of  ditches,  and  levees  in 
excess  of  amount  assessed  by  commissioner  as  probable  benefits  to  be  derived 
from  public  improvements;  Soliah  v.  Cormack,  17  N.  D.  400,  117  N.  W.  125, 
holding  that  power  to  levy  special  assessment  may  be  delegated  to  appointive 
drain  commissioners. 

Distinguished  in  Merchants'  Exch.  v.  Knott,  212  Mo.  645,  111  S.  W.  505,  hold- 
ing  unconstitutional   act    delegating   to   commissioners   power   to   classify   ware- 
houses and  to  decide  when  and  where  a  law  shall  apply. 
—  Assessment  of  benefits. 

Cited  in  Cox  v.  Wallace,  100  Miss.  536,  56  So.  461,  holding  that  expenses  of 
drainage  districts,  like  other  local  improvements  are  maintained  by  special 
assessments  on  property  benefited  and  it  is  no  objection  to  such  laws  that  all 
persons  in  county  are  not  taxed;  Roby  v.  Shunganunga  Drainage  Dist.  77  Kan. 
760,  95  Pac.  399,  on  liability  of  lands  benefited  by  drainage  to  assessment  to  pay 
cost  of  drains;  State  ex  rel.  Ashby  v.  Three  States  Lumber  Co.  198  Mo.  438,  95 
S.  W.  333,  holding  assessment  in  levee  district  valid  though  land  not  benefited 
was  not  assessed. 
Trial  by  jury. 

Cited  in  Drainage  Dist.  v.  Richardson  County,  86  Neb.  361,   125  N.  W.  796, 
holding  that  no  right  to  trial  by  jury  in  drainage  district  proceedings  is  guar- 
anteed   by    the    constitution. 
Basis  of  votes. 

Cited  in  State  ex  rel.  Harris  v.  Hanson,  80  Neb.  747,  117  N.  W.  412,  holding 
that  votes  in  drainage  district  may  be  based  upon  acreage. 

60  L.   R.  A.   211,   WATERBURY  v.  PLATT  BROS.   75   Conn.  387,   96   Am.  St. 
Rep.  229,  53  Atl.  958. 

Cited  historically  in  80  Conn.  183,  125  Am.  St.  Rep.  Ill,  67  Atl.  508,  and  76 
Conn.  438,  56  Atl.  856,  subsequent  phases  of  the  same  controversy. 
Itiulit  of  eminent  domain. 

Cited  in  Wise  v.  Yazoo  City,  96  Miss.  520,  26  L.R.A. (N.S.)  1133,  51  So. 
453,  Ann.  Cas.  1912B,  377,  denying  right  of  city  to  condemn  right  of  way  for 
spur  track  to  carry  fuel  to  powerhouse  under  statute  authorizing  eminent  do- 
main for  street  railways,  light  and  water  plants. 

Cited  in  note  (100  Am.  St.  Rep.  179)  on  authority  of  foreign  corporation  to 
exercise  power  of  eminent  domain. 

60   L.   R.   A.   249,    CALLAHAN   v.    ST.   LOUIS   MERCHANTS'   BRIDGE   TER- 
MINAL R.  CO.  170  Mo.  473,  94  Am.  St.  Rep.  746,  71  S.  W.  208. 
Affirmed  in  194  U.  S.  628,  48  L.  ed.  1157,  24  Sup.  Ct.  Rep.  857. 
Validity    of    employer's    liability    acts. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Melton,  218  U.  S.  48,  54  L.  ed.  926,  47 
L.R.A.(N.S.)  84,  30  Sup.  Ct.  Rep.  676,  holding  that  employer's  liability  stat- 
ute of  Indiana  of  1893  is  not  unconstitutional  under  equal  protection  clause 
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of  14th  amendment  because  it  subjects  railroad  employes  to  special  rule  as  to 
doctrine  of  fellow  servants;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  168 
Ind.  463,  78  X.  E.  1033;  Louisville  &  X.  R.  Co.  v.  Melton,  127  Ky.  286,  105 
S.  W.  366, — holding  employer's  liability  act  valid  though  made  applicable  only 
to  railroads;  Swoboda  v.  Union  P.  R.  Co.  87  Xeb.  206,  138  Am.  St.  Rep.  483, 
127  N.  W.  215,  holding  that  statute  abolishing  fellow  servant  rule  as  to  persons 
engaged  in  operating  railroads,  is  constitutional. 

Cited  in  note    (12   L.R.A.  (X.S.)    1043)    on   validity  of  statute  abrogating  fel- 
low-servant rule. 
Application   of   railroad   fellow   servant   acts. 

Cited  in  Gibler  v.  Quincy,  O.  &  K.  C.  R.  Co.  148  Mo.  App.  485,  128  S.  W. 
791,  holding  that  one  repairing  bridge  for  railroad,  if  injured  while  in  line  of 
duty,  though  not  actually  engaged  in  work  on  bridge,  is  within  scope  of 
statute  abrogating  fellow  servant  rule;  Peters  v.  St.  Louis  &  S.  F.  R.  Co.  150 
Mo.  App.  733,  131  S.  W.  917,  holding  that  act  of  moving  car  by  use  of  "pinch" 
bars  along  track  brought  accident  to  car  repairer  caused  by  poles  falling  from 
car  within  provision  of  statute  fixing  liability  of  railroad  for  injury  to  em- 
ployee; Prash  v.  Wabash  R.  Co.  151  Mo.  App.  413,  132  S.  W.  57,  holding  that 
section  men  employed  in  removing  bolts  from  rails  are  engaged  in  operating 
railway  in  sense  of  statute  as  to  fellow  servants;  Sams  v.  St.  Louis  &  M.  River 
R.  Co.  174  Mo.  99,  61  L.R.A.  488,  73  S.  W.  686  (dissenting  opinion)  ;  Hardt  v. 
Chicago,  M.  &  St.  P.  R.  Co.  130  Wis.  523,  110  N.  W.  427,— on  application  of 
act;  Smith  v.  Missouri  P.  R.  Co.  82  Kan.  252,  47  L.R.A. (X.S.)  118,  108  Pac.  76, 
holding  railroad  fellow  servant  act  applicable  to  section  hand;  Hallums  v. 
Southern  R.  Co.  82  S.  C.  304,  64  S.  E.  147,  17  Ann.  Cas.  511,  holding  section 
liand  to  be  included  in  act  applicable  to  "every  employee  of  a  railroad  cor- 
poration"; Orendorff  v.  Terminal  R.  Asso.  116  Mo.  App.  351,  92  S.  W.  148, 
holding  act  applicable  to  employes  loading  freight-car;  Turner  v.  Terminal  R. 
Asso.  132  Mo.  App.  43,  111  S.  W.  841,  holding  act  applicable  to  employes  load- 
ing and  unloading  baggage  from  passenger  train ;  Pratt  v.  Missouri  P.  R.  Co. 
139  Mo.  App.  509,  122  S.  W.  1125,  holding  act  applicable  to  employee  engaged 
in  moving  cars  in  terminal  yards;  Depuy  v.  Chicago,  R.  I.  &  P.  R.  Co.  110  Mo. 
App.  119,  84  S.  W.  103;  Williams  v.  Chicago,  R.  I.  &  P.  R.  Co.  106  Mo.  App. 
63,  79  S.  W.  1167, — holding  act  applicable  only  to  persons  engaged  in  ''moving 
R  train"  under  Iowa  law;  Kiley  v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis.  225, 
119  N.  W.  309,  holding  valid  act  applicable  to  railroad  employees  though  shop 
nnd  office  employees  are  exempted  from  its  operation;  Stanley  v.  Chicago,  M.  & 
St.  P.  R.  Co.  112  Mo.  App.  609,  87  S.  W.  112,  holding  act  applicable  to  em- 
ployees constructing  concrete  abutments  along  railroad ;  Huston  v.  Quincy,  0.  & 
K.  C.  R.  Co.  129  Mo.  App.  583,  107  S.  W.  1045,  holding  act  applicable  to  pile 
driving  crew  repairing  railroad  bridge;  Nicholson  v.  Transylvania  R.  Co.  138 
X.  C.  518,  51  S.  E.  40,  holding  act  not  applicable  to  employees  engaged  in  con- 
structing a  railroad. 

Cited  in  note  (6  L.R.A. (N.S.)  452)  on  work  of  section  gang  as  "connected 
with  the  use  and  operation"  of  railroad,  within  fellow-servant  statute. 

Distinguished  in  Reinke  v.  Northern  P.  R.  Co.  145  Fed.  993,  holding  that 
"engineer"  in  act  does  not  include  one  operating  stationary  engine  used  to 
unload  flat  cars;  Beleal  v.  Northern  P.  R.  Co.  15  N.  D.  325,  108  X.  \V.  33, 
holding  act  not  applicable  to  employee  assisting  in  cutting  ice  and  loading  it  on 
cars  for  use  of  railroad  company;  Overton  v.  Chicago,  R.  I.  &  P.  R.  Co.  Ill 
Mo.  App.  616,  86  S.  WT.  503,  holding  railroad  company  not  liable  for  injury 
to  section  hand  caused  by  being  pushed  off  hand  car  by  fellow  servant  in  remov- 
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ing  his  hat;  Doss  v.  Missouri,  K.  &  T.  R.  Co.  135  Mo.  App.  646,  116  S.  W.  458, 
holding  section  hand  and  foreman  not  to  be  fellow  servants  generally. 
Contributory  nej4'Hjl'*'iice. 

Cited  in  Koons  v.  Kansas  City  Suburban  Belt  R.  Co.  178  Mo.  608,  77  S.  W. 
755,  on  exposing  ones  self  to  danger  in  attempting  to  save  another  as  not  being 
negligence. 

60  L.   R.  A.  250,   NEW   ENGLAND  NAT.  BANK  v.  NORTHWESTERN   NAT. 
BANK,  171  Mo.  307,  71  S.  W.  191. 

Cited  historically   in  Morris  v.   Third  Nat.  Bank,   73   C.  C.  A.  211,   142   Fed. 
29,  a  case  arising  out  of  the  same  transaction. 
Validity  of  chattel   mortgage. 

Cited  in  First  Nat.  Bank  v.  Mclntosh  &  P.  Live-Stock  &  C.  Co.  72  Kan.  613, 
84  Pac.  535,  holding  invalid  a  chattel  mortgage  by  one  in  possession  of  cattle 
owned  by  another. 

Distinguished  in  Schmidt  v.  Rankin,  393  Mo.  275,  91   S.  W.  78,  holding  mort- 
gage of  cattle  valid  as  against   subsequent  purchaser,  where  properly  recorded, 
and  cattle  were  in  esse,  segregated  and  marked. 
On    after-acquired    property. 

Cited  in  Re  Iron  Clad  Mfg.  Co.  197  Fed.  280,  holding  that  taking  possession 
of  After-acquired  property  by  chattel  mortgagee  subjects  such  property  to  lien 
of  mortgage  except  as  to  prior  purchaser  and  attaching  creditors. 

Cited  in  note  (1  L.R.A.  (N.S.)  451)  on  chattel  mortgage  on  after-acquired 
property. 

60  L.  R.  A.  206,  EARLE  v.  CARSON,  46  C.  C.  A.  498,  107  Fed.    639. 
Liability    of    stockholder   for    failure    to   record    transfer    of    shares. 

Cited  in  note  (11  L.R.A. (N.S.)  819)  on  statutory  liability  of  stockholder 
tor  technical  failure  to  record  transfer  of  shares. 

CO  L.  R.  A.  269,  CLEGHORN  v.  WESTERN  R.  CO.  134  Ala.  601,  33  So.  10. 
Later  appeal  in  143  Ala.  396,  39  So.  133. 

60  L.  R.  A.  270,  PEOPLE  v.  BURNS,  —  Cal.  — ,  69  Pac.  16. 

Enhancing    penalty    for    crimes    committed    by    habitual    criminals. 

Cited  in  note  (24  L.R.A. (N.S.)  436)  on  enhancing  penalty  for  crimes  com- 
mitted by  habitual  criminals  or  prior  offenders. 

60  L.  R.  A.  274,  SUMPTER  v.  CARTER,  115  Ga.  893,  42  S.  E.  324. 
Construction    of    Trills. 

Cited   in  Rogers  v.  Highnote,   126  Ga.  744,  56   S.  E.   93,  on  testator's   inten- 
tion as  being  ascertained  by  considering  the  entire  will. 
Construction  of  devises  with  conditional  remainder  over. 

Cited  in  Crumley  v.  Scales,  135  Ga.  309,  69  S.  E.  531,  holding  that  under 
devise  in  fee  simple  "to  my  four  daughters  and  if  any  of  them  should  die 
leaving  children,  such  child  or  children  to  take  share  of  deceased  parent",  all 
four  daughters  having  survived  testator,  their  children  did  not  take  any  in- 
terest under  will;  Shealy  v.  Wammock,  115  Ga.  914,  42  S.  E.  239;  Hill  v.  Ter- 
rell, 123  Ga.  57,  51  S.  E.  81, — holding  that  devise  to  one  with  provision  that 
it  is  to  go  to  another  if  the  first  die  without  children  creates  in  him  a  fee 
subject  to  defeasance;  Cooper  v.  Mitchell  Invest.  Co.  133  Ga.  772,  29  L.R.A. 
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(X.S.)  292,  66  S.  E.  1090,  holding  that  devise  "to  my  children  and  their  chil- 
dren after  them"  creates  only  a  life  estate  in  the  first  takers;  Dix  v.  Bigham, 
124  Ga.  1069,  53  S.  E.  571,  holding  that  after  born  children  take  no  interest 
under  decree  of  estate  to  wife  and  children  as  their  sole  and  separate  property. 

Cited  in  note   (25  L.R.A.(N.S-)    1140)   on  time  to  which  contingency  of  death 
of   legatee  or   devisee   without  child   or   issue,   upon    which    gift   conditioned   is 
i  ef  erable. 
Vesting   of   remainder. 

Cited  in  Dickinson  v.  Holden,  134  Ga.  813,  68  S.  E.  728,  holding  that  devise 
to  daughter  for  life  then  to  go  to  grand  children  or  survivor  of  them  creates 
in  grandchild  an  indefeasible  vested  remainder  in  the  estate:  Whitfield  v.  Gar- 
ris,  134  N.  C.  35,  45  S.  E.  904,  holding  that  devise  to  grandson,  and  if  he  die 
without  issue  then  to  go  to  other  grand  children,  vests  in  him  a  fee  simple  de- 
feasible, if  he  die  without  leaving  issue:  Glore  v.  Scroggins,  124  Ga.  924,  53  S.  E. 
690,  on  divesting  clauses  affecting  a  remainder  as  being  construed  to  vest  the 
estate  indefeasibly  as  soon  as  possible;  Fields  v.  Lewis,  118  Ga.  576,  45  S.  E. 
437,  on  vested  remainder  as  being  either  absolutely  or  defeasibly  vested:  Melton 
v.  Camp,  121  Ga.  G95,  49  S.  E.  690,  holding  that  an  estate  subject  to  be  divested, 
becomes  absolute  when  the  contingency  is  no  longer  possible:  Satterfield  v.  Tate, 
132  Ga.  263,  64  S.  E.  60,  on  legal  principles  governing  defeasible  estates  and 
remainders. 

Cited  in  footnote  to  Bowen  v.  Hackney,  67  L.R.A.  441,  which  holds  that  no 
estate  vests  in  children  until  widow's  death  under  will  giving  life  estate  to 
widow  and  providing  that  at  her  death  that  given  to  her  for  life  shall  be 
equally  divided  between  all  the  children,  the  representatives  of  those  having 
died  to  stand  in  place  of  ancestors. 

60  L.  R.  A.  283,  BEELER  v.  C.  C.  MERCANTILE   CO.  8  Idaho,  644,   70  Pac. 

943,  1  Ann.  Cas.  310. 
Effect    of   agreement    to    prevent    fixtures    from    becoming    part    of    realty. 

Cited   in   footnote   to  Gartlan  v.   Hickman,   67   L.R.A.   694,   which   holds  that 
machinery  placed  on  property  for  prosecution  of  work  under  oil  and  gas  lease 
giving  lessees  privilege  of  removing  all  machinery  and  fixtures  placed  on  prem- 
ises do  not  become  part  of  the  freehold. 
Creation   of   lien   on   realty   l»y   chattel   mortgage. 

Cited  in  note  (11  L.R.A. (X.S.)  869)  on  effect  of  instrument  in  form  of  chat- 
tel mortgage  to  create  lien  on  realty. 

60  L.  R.  A.  286,  GILMORE  v.  FULLER,  198  111.  130,  65  N.  E.  84. 
Status   of  charivari   party. 

Cited  in  Cherryvale  v.  Hawman,  80  Kan.  174,  23  L.R.A.  (N.S.)    647,  133  Am. 
St.   Rep.    195,   101   Pac.   994,   18   Ann.   Cas.    149,    holding   that   charivari    party 
constitutes  a  "mob"  within  meaning  of  statute  making  municipality  liable  for 
injury   from  mob  violence. 
Civil  liability  of  member  of  mob. 

Cited   in  note    (38  L.R.A. (N.S.)    404)    on  civil  liability  of  member  of  a  mob 
which   makes   hostile  demonstrations   against  a  person. 
Violation  of  ordinance  as  bar  to  recovery. 

Distinguished  in  Haumesser  v.  Central  Brewing  Co.  158  111.  App.  651,  hold- 
ing that  failure  of  plaintiff  to  observe  ordinance  requiring  hitching  of  his  horsy 
will  not  preclude  recovery  in  action  for  negligent  killing  of  horse. 


651  L.  R.  A.  CASES  AS  AUTHORITIES.  [60  L.R.A.  294 

Contradictory   instructions   to   jury. 

Cited  in  Illinois  Match  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  250  111.  404,  95  N.  E. 
492,  holding  that  if  instructions  lay  down  contradictory  rules,  so  that  following 
of  one  rule  will  lead  to  different  result  from  following  other,  instructions  are 
defective  and  misleading;  Wood  v.  Olson,  117  111.  App.  136,  holding  that  unex- 
plained contradictory  instructions  upon  a  material  point  constitute  error. 
Malice  as  essence  of  notion. 

Cited  in  Peters  v.  United  States,  101  C.  C.  A.  99,  177  Fed.  888,  holding  that 
recovery  under  count  for  trespass  vi  et  armis  can  not  be  had  except  upon  proof 
of  willful  and  malicious  injury;  Salomon  v.  Buechele,  127  111.  App.  422,  on 
intent  to  do  harm  as  being  the  essence  of  an  assault. 

60  L.  R.  A.  291,  RANFT  v.  REIMERS,  200  111.  386,  65  N.  E.  720. 
Rlfiht   to  use   name  for  business. 

Cited  in  F.  T.  Blanchard  Co.  v.  Simon,  104  Va.  211,  51  S.  E.  222,  holding 
that  upon  dissolution  of  a  partnership,  a  partner  may  use  his  own  name  in  a 
new  business  though  such  name,  with  company  added  was  used  by  the  old  firm. 
Rig-lit  of  vendor  of  business  to  solicit  former  customers. 

Cited  in  Von  Bremen  v.  Mac  Monnies,  200  N.  Y.  52,  32  L.R.A.(N.S.)  298, 
93  N.  E.  186,  21  Ann.  Gas.  423,  holding  that  purchaser  for  valuable  consider- 
ation, on  voluntary  sale  of  good  will  of  business  firm,  may  enjoin  former  mem- 
bers thereof  from  soliciting  business  from  customers  of  old  firm. 

Cited  in  footnote  to  Hutchinson  v.  Nay,  68  L.R.A.  186,  which  sustains  sur- 
viving partner's  right  to  enter  into  competing  business  and  solicit  trade  from 
customers  of  old  firm,  notwithstanding  sale  of  good  will  as  part  of  firm  assets 
at  instance  of  personal  representative  of  deceased. 

Cited  in  note  (19  L.R.A.  (N.S.)  762),  765,  767)  on  sale  of  business  and  good 
will  as  limitation  upon  right  of  vendor  to  compete. 

60   L.   R.  A.  294,   KARREN   v.   KARREN,   25   Utah,   87,   95   Am.   St.  Rep.   815, 
69   Pac.  465. 


to   question   decree  of   divorce. 

Cited  in  Hamilton  v.  McNcill,  150  Iowa,  481,  129  N.  W.  480,  Ann.  Gas.  1912D, 
604,  holding  that  one  against  whom  decree  of  divorce  has  been  entered  on  ground 
of  cruel  and  inhuman  treatment  is  concluded  by  judgment  as  guilty  party, 
within  meaning  of  statute  governing  property  rights  gained  by  marriage  rela- 
tion; Wiemer  v.  Wiemer,  21  N.  D.  376,  130  N.  W.  1015,  holding  that  represen- 
tation to  court  that  parties  to  divorce  agreed  to  make  it  appear  that  one  of 
them  committed  adultery,  in  order  to  constitute  collusion,  must  be  misrepre- 
sentation; Newman  v.  Newman,  27  Okla.  387,  112  Pac.  1007,  holding  that  peti- 
tion to  set  aside  decree  for  divorce  on  ground  of  fraud,  disclosing  that  divorce 
was  obtained  as  result  of  collusion  between  parties,  is  insufficient  and  court  will 
leave  parties  where  it  finds  them. 

Cited  in  notes  (34  L.R.A.  (N.S.)  763)  on  estoppel  of  wife  living  apart  from 
husband  to  claim  homestead  or  dower  as  against  ignorant  purchaser;  (133  Am. 
St.  Rep.  436)  as  to  when  estoppel  exists  against  urging  invaldity  of  void  or 
voidable  divorce. 

Distinguished  in  Holt  v.  Holt,  23  Okla.  646,  102  Pac.  187,  holding  action  to 
modify  decree  of  divorce  may  be  maintained  as  a  separate  action;  Holt  v. 
Holt,  23  Okla.  660,  102  Pac.  187,  holding  wife  not  estopped  to  bring  action  to 
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modify  decree  of  divorce,  as  to  alimony  and  custody  of  children,  for  fraud  in 
obtaining  it,  by  acceptance  of  benefits  under  the  decree. 
Relief   from   judgment   for   concealment   of   evidence. 

Cited  in  note  (26  L.R.A. (N.S.)  541)  on  concealment  of  evidence  as  ground 
for  relief  against  judgment. 

60  L.  R.  A.  308,  DIXON  v.  POE,  159  Ind.  492,  95  Am.  St.  Rep.  309,  65  N.  E. 

518. 
Scope   of  act  as  limited  by   its   title. 

Cited  in  State  v.  Shelton,  38  Ind.  App.  88,  77  N.  E.  1052,  holding  that  act 
can  not  extend  beyond  a  limitation  expressed  in  its  title;  Hargis  v.  Perry 
County,  165  Ind.  196,  73  N.  E.  915,  holding  act  limited  in  its  application  to 
period  expressly  named  in  title;  Voss  v.  Waterloo  Water  Co.  163  Ind.  92,  66 
L.R.A.  104,  106  Am.  St.  Rep.  201,  71  N.  E.  208,  2  Ann.  Cas.  978,  on  question 
whether  act  whose  title  makes  it  applicable  to  cities  may  be  amended  so  as  to 
include  towns  without  changing  its  title;  State  v.  Dorsey,  167  Ind.  204,  78 
N.  E.  843,  holding  contracts  for  free  gravel  roads  not  included  under  title 
"letting  of  contracts  for  building  of  court  houses,  jails,  county  or  township 
buildings,  bridges  and  monuments." 
Classification  for  purpose  of  legislation. 

Cited  in  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  674,  14  L.R.A. (N.S.)  420, 
80  N.  E.  529,  holding  employer's  liability  act  unconstitutional  where  made 
applicable  only  to  "railroad  and  other  corporations;"  Johnson  County  v.  John- 
son, 173  Ind.  87,  89  N.  E.  590,  holding  that  classification  in  tax  laws  must  be 
based  upon  natural  reasons  inhering  in  subject-matter. 
Special  legislation. 

Cited  in  Rushville  v.  Hayes,  162  Ind.  203,  70  N.  E.  134,  holding  act  authoriz- 
ing issue  of  bonds  unconstitutional  where  limited  to  school  districts  having 
population  between  4,540  and  4,545;  Carr  v.  State,  175  Ind.  265,  32  L.R.A.  (N.S.) 
1200,  93  N.  E.  1071  (dissenting  opinion),  on  exemption  of  baseball  players 
from  effect  of  Sunday  statutes  as  class  legislation. 

60  L.  R.  A.  311,  PEMBERTON  v.  DEAN,  88  Minn.  60,  97  Am.  St.  Rep.  503,  92 

N.  W.  478. 
Recovery  on  implied  warranty  on  claim  of  express  warranty. 

Cited  in  Texas  Star  Flour  Mills  Co.  v.  Moore,  177  Fed.  753,  holding  that  where 
express  warranty  is  alleged,  recovery  cannot  be  had  upon  implied  warranty. 
Implied  warranty  by  manufacturer. 

Cited  in  note  (102  Am.  St.  Rep.  616)  on  implied  warranty  of  quality  by 
manufacturer. 

60  L.  R.  A.  313,  WEBER  v.  LOCKMAN,  66  Neb.  469,  92  N.  W.  591. 
Liability  of  master  for  acts  of  servant. 

Cited  in  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  443,  70  L.R.A.  627,  38 
So.  210,  3  Ann.  Cas.  594,  holding  railroad  liable  for  injury  caused  by  employee 
on  tricycle  who  had  passed  by  his  place  of  work  for  his  own  purpose,  and  in- 
jury occurred  while  he  was  returning  to  his  place  of  work  for  the  railroad; 
Whaley  v.  Citizens'  Nat.  Bank,  28  Pa.  Super.  Ct.  538,  holding  bank  having  rail- 
ing outside  of  window  connected  with  electric  battery,  liable  for  injury  caused 
by  janitor  connecting  the  battery  and  causing  shock  to  person  touching  railing, 
though  janitor  had  orders  not  to  touch  the  battery. 
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CO  L.  R.  A.  315,  BECK  v.  CATHOLIC  UNIVERSITY,  172  N.  Y.  387,  65  N.  E. 

204. 
Consent   of  owner  under  mechanic's  lien   law. 

Cited  in  JEtna  Elevator  Co.  v.  Beeves,  125  App.  Div.  843,  110  N.  Y.  Supp. 
]24,  holding  that  general  consent  that  tenant  may  make  repairs  at  his  own 
cost  is  not  sufficient  consent  to  bind  owner  for  work  done;  Bernard  v.  Adjoran, 
43  Misc.  279,  88  X.  Y.  Supp.  859,  holding  that  no  mechanics'  lien  against  vendor 
exists  where  he  sells  land  under  executory  contract  providing  for  payment  and 
subsequent  erection  of  buildings,  where  buildings  are  begun  and  vendee  fails  to 
complete  the  purchase;  Schnaufer  v.  Ahr,  53  Misc.  304,  103  N.  Y.  Supp.  195, 
holding  that  consent  of  vendor  to  erection  of  buildings  will  warrant  a  me- 
chanics' lien  for  materials  furnished  in  case  vendee  fails  to  carry  out  his  con- 
tract. 

Cited  in  note  (11  L.R.A.  (N.S.)  769,  770)  on  requiring  or  permitting  another 
to  make  improvements  at  his  own  expense  as  rendering  land  owner's  interest 
subject  to  lien. 

Distinguished  in  Kerwin  v.  Post,  120  App.  Div.  183,  104  N.  Y.  Supp.  1005, 
holding  that  one  making  improvements  with  consent  of  owner  is  entitled  to 
mechanics'  lien;  Schummer  v.  Clark,  107  App.  Div.  209,  95  N.  Y.  Supp.  836,, 
holding  that  where  building  is  erected  on  wife's  land  with  her  knowledge  and 
consent,  but  materials  are  charged  to  husband,  her  land  is  properly  charged  with 
a  lien;  Gilmour  v.  Colcord,  96  App.  Div.  363,  89  N.  Y.  Supp.  689,  holding  one 
having  knowledge  of  work  done  and  giving  directions  in  regard  to  it,  charged; 
with  consent  to  the  work. 

60  L.  R.  A.  318,  PEOPLE  v.  ELLIOTT,  172  N.  Y.  146,  64  N.  E.  837. 
Admissibility    of    testimony    given    at    former    trial. 

Cited  in  State  v.  Brown,  152  Iowa,  436,  132  N.  W.  862,  holding  that  testimony 
of  witness  taken  at  first  trial  may  be  read  upon  second  by  official  reporter,  where 
witness  is  beyond  reach  of  subpoena;  Speer  v.  Speer,  146  Iowa,  12,  27  L.R.A. 
(N.S.)  298,  140  Am.  St.  Rep.  268,  123  N.  W.  176,  to  the  point  that  in  case  of 
death  of  witness  his  former  testimony  is  admissible  in  evidence;  State  v.  Heffer- 
nan,  24  S.  D.  7,  25  L.R.A.  (N.S.)  885,  140  Am.  St.  Rep.  764,  123  N.  W.  87,  hold- 
ing that  testimony  of  witness  taken  at  preliminary  hearing  where  accused  had 
opportunity  to  cross  examine,  may  be  used  on  trial  of  indictment,  in  case  wit- 
ness has  left  state. 

Cited  in  note    (129  Am.  St.  Rep.  43)    on  effect  of  constitutional   right  of  ac- 
cused to  be  confronted  by  witnesses  on  admissibility  of  evidence  of  witness  since 
deceased. 
Application   of   code   of   civil   procedure. 

Cited  in  Re  Lance,  55  Misc.  19,  106  N.  Y.  Supp.  211,  on  application  of  code 
of  civil  procedure  to  special  proceedings  for  violation  of  statute. 

60  L.  R.  A.  321,  BACON  v.  STATE  TAX  COMRS.  126  Mich.  22,  86  Am.  St.  Rep. 

524,  85  N.  W.  307. 
Necessity  of  eqnallty  and  uniformity  In  taxation. 

Cited  in  Darnell  v.  State,  174  Ind.  157,  90  N.  E.  769,  holding  that  statute  re- 
quiring every  person  to  list  for  taxation  his  shares  of  stock  in  nonresident  corpo- 
rations does  not  grant  unequal  privileges  or  immunities  within  meaning  of 
Federal  constitution. 

Cited  in  footnote  to  Nathan  v.  Spokane  County,  65  L.R.A.  337,  which  upholds 
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provision    for   levying   tax   against   goods   of   merchant    brought     into     state     in 
different  mode  than  that  employed  in  case  of  resident  merchant. 

Cited  in  notes  (64  L.R.A.  34)  on  taxation  of  manufacturing  corporations; 
(69  L.R.A.  432,  433)  on  situs,  for  taxing  purposes,  of  tangible  personalty  of 
domestic  corporations;  (30  L.R.A.  (N.S. )  704,  705)  on  constitutionality  of 
statute  allowing  deduction  of  only  assessed  value  of  realty  in  assessing  capital 
stock  of  corporation;  (132  Am.  St.  Rep.  293)  on  exemption  from  taxation  or 
assessment  of  lands  owned  by  governmental  bodies,  or  in  which  they  have  an 
interest. 

Distinguished  in  State  v.  Chicago  &  N.  W.  R.  Co.  328  Wis.  542,  108  X.  W. 
594    (dissenting  opinion),  on  uniformity  clause  in  taxation  provision  of  consti- 
tution. 
Construction   of   clause   against    double    taxation. 

Cited  in  Thrall  v.  Guiney,  141  Mich.  396,  113  Am.  St.  Rep.  528,  104  N.  W. 
646,  holding  provision  against  double  taxation  applicable  only  to  taxation  with- 
in the  state;  Judy  v.  Beckwith,  137  Iowa,  33,  15  L.R.A.  (N.S.)  148,  114  N.  W. 
565,  15  Ann.  Cas.  890,  holding  valid  taxation  of  corporate  stock  of  foreign  corpo- 
ration though  its  property  may  be  taxed  in  a  foreign  state;  State  v.  Nelson,  107 
Minn.  323,  119  N.  W.  1058,  sustaining  statute  providing  for  taxation  of  shares 
of  stock  in  foreign  corporations,  owned  by  residents ;  Anderson  v.  Ritterbusch, 
22  Okla.  782,  98  Pac.  1002,  holding  constitutional  act  providing  for  taxation 
of  property  omitted  in  prior  years. 

Annotation  cited  in  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  634,  6  L.R.A. 
(N.S.)  643,  53  S.  E.  928,  on  double  taxation  as  forbidden. 

Distinguished  in  Stroh  v.  Detroit,  131  Mich.  112,  90  N.  W.  1029,  holding  un- 
constitutional taxation  of  shares  of  stock  of  foreign  corporation  whose  property 
is  all  within  the  state. 

60  L.  R.  A.  377,  KLEEBAUER  v.  WESTERN  FUSE  &  EXPLOSIVES  CO.  138 

Cal.  497,  94  Am.  St.  Rep.  62,  71  Pac.  617. 
Storage  of  explosives  as  nuisance. 

Cited  in  O'Hara  v.  Nelson,  71  N.  J.  Eq.  170,  63  Atl.  836,  holding  that  storing 
large  quantity  of  gasolene  in  thickly  populated  part  of  a  city  constitutes  a 
nuisance;  Henderson  v.  Sullivan,  16  L.R.A.  (N.S.)  698,  86  C.  C.  A.  236,  159  Fed. 
51,  14  Ann.  Cas.  590;  Fisher  v.  Western  Fuse  &  Explosives  Co.  12  Cal.  App. 
746,  108  Pac.  659, — on  location  as  determining  whether  or  not  storage  of  quanti- 
ties of  explosives  constitutes  a  nuisance;  Flynn  v.  Butler,  189  Mass.  386,  75 
N.  E.  730,  on  magazine  for  storage  of  gunpowder  as  being  a  nuisance  if  located 
in  populous  district;  McGhee  v.  Norfolk  &  S.  R.  Co.  147  N.  C.  150,  24  L.R.A. 
(N.S.)  123,  60  S.  E.  912,  on  question  whether  storing  dynamite  constitutes  a 
public  nuisance;  Houghton  v.  Loma  Prieta  Lumber  Co.  152  Cal.  506,  14  L.R.A. 
(N.S.)  918,  93  Pac.  82,  14  Ann.  Cas.  1159,  holding  employer  not  liable  for  injury 
caused  by  blasting  where  done  in  a  secluded  and  practically  uninhabited  place 
by  his  independent  contractor. 

Cited  in  notes   (107  Am.  St.  Rep.  243;   16  L.R.A.(N.S.)   694)   on  storage  of  ex- 
plosives as  nuisance. 
Liability  for  Injuries  from  explosions. 

Cited  in  The  Ingrid,  195  Fed.  600,  holding  that  carrier  of  explosives  cannot 
be  held  as  insurer  against  injuries  which  may   result  to  others  from  their  ac- 
cidental explosion,  hut  is  liable  only  on  ground  of  negligence. 
Liability    for    malicious   act    of   servant. 

Cited   in   footnotes  to  Southern  R.  Co.  v.  James,  63   L.R.A.  257,   which  holds 
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master  liable  for  act  of  night  watchman  in  shooting  trespasser  while  running 
away  after  having  escaped  from  him  while  taking  to  town  calaboose;  McNamara 
v.  St.  Louis  Transit  Co.  GO  L.R.A.  486,  which  holds  exemplary  damages  against 
street  car  company  justified  by  conductor's  intentional  and  unjustified  kicking 
of  boy  attempting  to  board  car;  Evers  v.  Krouse,  66  L.R.A.  593,  which  holds 
servant  alone  responsible  for  act  by  him  while  engaged  in  master's  work  but 
entirely  disconnected  therefrom ;  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A.  895, 
which  sustains  master's  liability  for  injuries  caused  by  brakeman  wantonly 
and  wilfully  kicking  trespasser  from  moving  car ;  Bov/en  v.  Illinois  Central  R. 
Co.  70  L.R.A.  915,  which  holds  railroad  company  not  liable  for  wanton  act  of 
station  agent  in  killing  a  person  who  had  come  to  station  to  inquire  about  de- 
murrage on  car  of  coal  and  whom  agent  shot  as  he  was  about  to  sign  receipt 
for  a  package. 
Presumption  of  neg-Hgence. 

Cited  in  Rathbun  v.  White,  157  Cal.  254,  107  Pac.  309,  holding  that  burden  of 
rebutting  presumption  of  negligence  rests  upon  defendant,  where  explosion  of 
powder  kept  in  such  quantities  as  to  be  dangerous  causes  injury  to  persons 
rightly  in  vicinity. 

60  L.  R.  A.  383,  DENVER  POWER  &  IRRIG.  CO.  v.  COLORADO  &  S.  R.  CO. 

30  Colo.  204,  69  Pac.  568. 
Eminent  domain  Public  use. 

Cited  in  Tanner  v.  Treasury  Tunnel  Min.  &  Reduction  Co.  35  Colo.  595,  4 
L.R.A.  (N.S.)  108,  83  Pac.  464,  holding  that  eminent  domain  may  be  ejcercised 
to  obtain  land  for  tunnel  for  drainage  and  ore  transportation  from  such  mines 
as  desire  to  use  it;  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn. 
450,  5  L.R.A.  (N.S.)  648,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  that  establish- 
ing electric  plant  for  light  and  power  to  be  sold  to  the  public  is  a  public  use 
justifying  the  exercise  of  eminent  domain;  Helena  Power  Transmission  Co.  v. 
Spratt,  35  Mont.  126,  8  L.R.A. (N.S.)  572,  88  Pac.  773,  10  Ann.  Cas.  1055, 
holding  that  eminent  domain  may  be  exercised  to  obtain  necessary  land  for 
electric  power  and  irrigation  purposes. 

Cited  in  note    (22  L.R.A.(N.S.)    162)    on  water  purveying  for  manufacturing 
power  as  public  use. 
—  Land  already  taken  for  public  use. 

Cited  in  Portneuf  Irrigating  Co.  v.  Budge,  16  Idaho,  132,  100  Pac.  1046,  18 
Ann.  Cas.  674,  holding  that  irrigation  company  may  condemn  part  of  right  of 
way  of  an  existing  irrigation  canal  for  purpose  of  enlarging  it  so  as  to  supply 
a  larger  area;  Memphis  State  Line  R.  Co.  Forest  Hill  Cemetery  Co.  116  Tenn. 
413,  94  S.  W.  69,  holding  that  railroad  cannot  condemn  right  of  way  through 
cemetery  in  absence  of  express  statutory  authority  or  absolute  necessity. 

Cited  in  footnote  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ohio  Postal  Teleg.  Co. 
62  L.R.A.  951,  which  holds  determination  that  practical  uses  of  railroad  right  of 
way  will  not  be  interfered  with  by  appropriation  of  part  thereof  by  magnetic 
telegraph  company  prerequisite  to  such  appropriation. 

Cited  in  note   (24  L.R.A. (N.S.)    383)    on  right  to  condemn  property  previous- 
ly condemned  or  purchased  for  public  use,  but  not  actually  used. 
Questions   properly   raised   In    proceeding's. 

Cited  in  Tegeler  v.  Schneider,  49  Colo.  578,  114  Pac.  288,  holding  that  court 
has  no  jurisdiction,  by  order  entered  in  proceedings  to  condemn  way  for  ditch 
to  quiet  title  of  proprietor  thereof  to  waste  water  from  another  ditch;  Schneider 
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v.  Schneider,  36  Colo.  522,  86  Pac.  347,  holding  that  objector  in  eminent  domain 
proceeding  cannot  raise  question  which  does  not  concern  him,  nor  questions  not 
involved  under  the  eminent  domain  act. 

Distinguished  in  Minnesota  Canal  &  Power  Co.  v.  Pratt,   101  Minn.  228,   11 
L.R.A.  (X.S.)    117,  112  N.  W.  395,  holding  consent  of  Federal  government  neces- 
sary before  state  will  authorize  eminent  domain  to  acquire  lands  for  power  dam 
in  water  under  Federal  control. 
Relief  on  intervention. 

Cited  in  note  (123  Am.  St.  Rep.  312)   on  relief  which  may  be  granted  on  inter- 
vention. 
iVatnre   of  ditch. 

Cited  in  Turley  v.  Furman,  16  N.  M.  267,  114  Pac.  278,  to  the  point  that  ditch 
is  artificial  water  course  and  an  easement. 

60  L.  R.  A.  391,  CHICAGO  &  A.  R.  CO.  v.  CARLINVILLE,  200  111.  314,  93  Am. 

St.  Rep.  190,  65  N.  E.  730. 
Reasonableness  of  ordinances. 

Cited  in  Chicago  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  244  111.  227,  135  Am.  St. 
Rep.  316,  91  N.  E.  422,  holding  that  where  power  to  require  elevation  of  railroad 
is  given  to  city  in  general  terms,  ordinance  passed  for  that  purpose  must  be 
reasonable  or  it  will  be  invalid;  Bloomington  &  N.  R.  Electric  &  Heating  Co. 
v.  Bloomington,  123  111.  App.  644,  holding  valid  ordinance  imposing  license  fee 
of  $25  upon  every  street  car  regularly  operated  within  the  city;  People  v.  De- 
troit United  R.  Co.  134  Mich.  686,  63  L.R.A.  749,  104  Am.  St.  Rep.  626,  97  X.  \\  . 
36,  holding  reasonable  ordinance  requiring  street  cars  to  be  equipped  with  air 
or  electric  brakes;  Peterson  v.  State,  79  Neb.  139,  14  L.R.A.(N.S.)  296,  126  Am. 
St.  Rep.  651,  112  N.  W.  306,  holding  reasonable  ordinance  limiting  speed  of 
trains  within  city  limits  to  ten  miles  an  hour  though  the  trains  are  interstate 
and  carry  United  States  mail. 

Cited  in  notes    (17  L.R.A.  (N.S. )    562)    on  power  of  municipality  to  regulate 
speed  of,  and  signals  from,  trains  at  crossings;    (14  L.R.A»(N.S.)   293;  54  L.  ed. 
U.  S.  868)   on  state  regulation  of  speed  as  to  interstate  or  mail  trains. 
—  Presnmption. 

Cited  in  Lake  Forest  Water  Co.  v.  Lake  Forest,  154  111.  App.  193,  holding 
that  presumption  is  that  water  rates  fixed  by  ordinance  are  fair  and  reas- 
onable and  burden  is  on  company  to  overcome  it;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Stickman,  224  111.  506,  79  N.  E.  602;  Chicago  &  A.  R.  Co.  v.  Averill,  224  111. 
519,  79  N.  E.  654;  People  ex  rel.  Lockwood  &  S.  Co.  v.  Grand  Trunk  Western  R. 
Co.  232  111.  299,  83  N.  E.  839, — holding  that  ordinances  are  presumed  to  be 
reasonable. 

60  L.  R.  A.  396,  BALTIMORE  &  0.  S.  W.  R.  CO.  v.  ADAMS,  159  Ind.  688,  66 

N.  E.  43. 
Effect  of  payment  by  garnishee  in  proceeding  in  foreign   state. 

Followed  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  Hollenbeck,  161  Ind.  456,  69  N.  E. 
136,  holding  garnishee  protected  by  payment  in  proceeding  in  foreign  state  where 
principal  had  notice  of  the  proceedings. 

Cited  in  Baltimore  &  C.  R.  Co.  v.  Freeze,  169  Ind.  376,  82  N.  E.  761,  holding 
payment  in  garnishment  proceeding  in  foreign  state  to  be  good  defense  to  action 
where  principal  had  notice  of  the  proceedings,  and  garnishee  acted  fairly  in 
making  disclosure. 

Distinguished  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  McDonald,  112  111.  App.  397, 
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holding    that    payment    by   garni  slice-    in    proceedings    in    foreign    state    is    not    a 
defense  where  principal  did  not  have  notice  of  the  proceedings  and  fair  defense 
was  not  made. 
Recovery   of   judgment    for    exempt    claim    pending    foreign    {garnishment. 

Cited  in  note  (35  L.R.A. (X.S.)  1355,  1.156)  on  recovery  of  judgment  for  ex- 
empt claim  pending  garnishment  in  another  state. 

60  L.  R.  A.  399.  ANDREWS  v.  MARSHALL  CREAMERY  CO.  118  Iowa,  595,  96 

Am.  St.  Rep.  412,  92  N.  VY.  706. 
Effect  of  holding  over  nnder  lease  providing  for  renewal. 

Followed  in  Spangler  v.  Rogers,  123  Iowa,  725,  99  N.  W.  580,  holding  that 
mere  holding  over  after  expiration  of  term  and  paying  rent  is  not  of  itself  suf- 
ficient to  show  exercise  of  option  to  renew. 

Cited  in  Heffron  v.  Treber,  21  S.  D.  197,  130  Am.  Ct.  Rep.  711,  110  N.  W. 
781,  holding  that  holding  over  after  expiration  of  first  year  under  lease  stipu- 
lating for  one  year  with  privilege  of  two  additional  years  operates  as  continu- 
ance of  contract,  and  guarantor  of  rent  is  liable  for  two  years  additional  rent; 
Plattsmouth  v.  New  Hampshire  Sav.  Bank,  71  C.  C.  A.  507,  139  Fed.  637,  hold- 
ing tenancy  from  year  to  year  created  by  holding  over  where  lease  gave  lessee 
option  of  extending  lease  from  year  to  year  indefinitely;  Remm  v.  Landon,  43 
Ind.  App.  97,  86  N.  E.  973,  holding  that  holding  over  after  expiration  of  first 
term  was  sufficient  notice  of  election  to  hold  for  extended  term  where  lease  ex- 
tension was  at  option  of  lessee. 

Cited  in  notes  (29  L.R.A.  (N.S.)  175,  177)  on  holding  over  after  expiration  of 
lease,  without  formally  exercising  option  for  extension  or  renewal;  (112  Am.  St. 
Rep.  753)  on  holding  over  by  tenants  as  exercise  of  option  to  renew  or  extend 
lease. 

Distinguished  in  Bettens  v.  Hoover,  12  Cal.  App.  316,  107  Pac.  329,  hold- 
ing notice  of  election  to  renew  insufficient  to  extend  term  where  rent  was  not 
fixed  but  depended  upon  bids,  and  lessor  had  greater  offer  which  lessee  refused 
to  pay;  Kuhlman  v.  William  J.  Lemp  Brewing  Co.  87  Neb.  75,  29  L.R.A. (N.S.) 
180,  126  N.  W.  1083,  holding  that  where  tenant  holds  over  under  option  in  lease, 
and  claims  right  under  lease  to  terminate  his  tenancy,  at  any  time,  he  must  al- 
lege and  prove  existence  of  conditions  mentioned  in  lease,  in  order  to  become 
released. 
Execution  of  renewal  of  lease. 

Cited  in  C.  Callahan  Co.  v.  Michael,  45  Ind.  App.  219,  90  N.  E.  642,  holding 
that  notice  of  tenant's  intention  to  hold  for  additional  term  is  not  required  un- 
less stipulated  in  lease  where  lease  is  for  definite  period  with  privilege  of  hold- 
ing for  additional  period;  North  Coast  R.  Co.  v.  Kraft  Co.  63  WTash.  258,  115 
Pac.  97,  to  the  point  that  where  tenant  has  affirmatively  indicated  intention  to 
renew  lease,  he  has  done  all  that  is  necessary  to  create  renewal. 

Cited  in  note  (123  Am.  St.  Rep.  465)  on  execution  of  covenant  for  renewal  of 
lease  by  making  new  lease. 

60  L.  R.  A.  401,  McFADDEN  v.  JEWELL,  119  Iowa,  321,  97  Am.  St.  Rep.  321, 

93  N.  W.  302. 
Liability  of  municipality  for  acts  of  its  employees. 

Cited  in  Wood  v.  Boone  County,  153  Iowa,  101,  39  L.R.A. (N.S.)    172,  133  N. 
W.  377,  holding  that  neither  county  nor  overseer  of  poor  is  liable  for  loss  by 
transient  pauper  of  his  feet  because  it  failed  to  give  him  proper  attention  when 
L.R.A.  Au.  Vol.  VI.— 42. 
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he  came  into  its  borders  with  frozen  feet:  Ford  v.  Park  Corars.  148  Iowa,  S, 
126  N.  W.  1030,  Ann.  Cas.  191 2B,  940,  holding  that  board  of  park  commission- 
ers, is  not,  in  absence  of  statute,  liable  in  damages  to  private  individuals  for 
exercise  or  nonexercise  of  powers;  Beeks  v.  Dickinson  County,  131  Iowa,  246,  6 
L.R.A.  (N.S.)  832,  108  X.  W.  311,  9  Ann.  Cas.  812,  holding  county  not  liable  for 
damage  resulting  from  quarantine  by  its  health  officers  where  no  contagious  dis- 
ease existed;  Hoek  v.  Allendale  Twp.  161  Mich.  580,  126  N.  W.  987.  holding 
township  not  liable  for  trespass  committed  at  the  order  of  its  highway  commis- 
sioner; Manske  v.  Milwaukee,  123  Wis.  175,  101  X.  W.  377,  holding  city  not 
liable  for  negligence  of  a  member  of  its  fire  department;  Gormly  v.  Mt.  Vernon. 
134  Iowa,  397,  108  N.  W.  465,  holding  town  not  bound  to  reimburse  officer  for 
damages  and  expenses  incurred  by  him  in  committing  an  unauthorized  act 
through  error  as  to  his  duty. 

Cited  in  footnotes  to  Dudley  v.  Flemingsburg,  60  L.R.A.  575,  which  denies 
city's  liability  for  injuries  by  failure  to  prevent  coasting  in  streets;  Bowden  v. 
Kansas  City,  66  L.R.A.  181,  which  holds  that  city  is  performing  ministerial 
public  duty  in  maintaining  fire  station  so  as  to  be  liable  in  damages  to  employee 
for  personal  injuries  resulting  from  neglect  of  city  to  furnish  reasonably  safe 
place  to  work. 

Disapproved  in  Young  v.  Metropolitan  Street  R.  Co.  126  Mo.  App.  8,  103  S. 
W.  135,  holding  city  liable  for  negligence  of  its  servants  engaged  in  cleaning  the 
city  streets. 

60  L.  R.  A.  403,  SANDERSON  v.  NORTHERN  P.  R.  CO.  88  Minn.  162,  97  Am. 

St.  Rep.  509,  92  N.  W.  542. 
Appealability    of   order    on   motion    for    i  mlu  men  t    non    obstante. 

Cited  in  Hostager  v.  Northwestern  Paper  Co.  109  Minn.  509,  124  N.  W.  213. 
holding  that  order  denying  motion  for  judgment  notwithstanding  verdict  is  not 
appealable;  Peterson  v.  Minneapolis  Street  R.  Co.  90  Minn.  53,  95  N.  W.  751, 
holding  an  order  based  on  a  motion  for  judgment  notwithstanding  verdict  which 
is  not  blended  with  motion  for  new  trial  is  not  appealable  though  otherwise  if 
motion  is  blended. 
Damages  for  fright  or  mental  Buffering;. 

Cited  in  McGee  v.  Vanover,  148  Ky.  742,  147  S.  W.  742,  holding  that  there  can 
be  no  recovery  for  fright  superinduced  by  assault  and  battery  upon  husband 
of  plaintiff  in  her  presence;  Pankopf  v.  Hinkley,  141  Wis.  149,  24  L.R.A.  (N.S.) 
1161,  ]23  N.  W.  625,  holding  that  miscarriage  following  fright  or  shock  caused 
by  negligence  will  warrant  action;  Bouillon  v.  Laclede  Gaslight  Co.  148  Mo. 
App.  472,  129  S.  W.  401,  holding  that  in  action  for  negligence,  no  cause  of  action 
exists  for  mere  mental  disturbance,  unless  it  is  under  circumstances  of  malice, 
insult  or  inhumanity  directed  against  plaintiff;  Lesch  v.  Great  Northern  R.  Co. 
97  Minn.  506,  7  L.R.A.(N.S.)  94,  106  N.  W.  955,  holding  there  can  be  no  recovery 
for  fright  which  results  in  physical  injury,  in  absence  of  contemporaneous  injury 
to  plaintiff,  unless  fright  is  proximate  result  of  a  legal  wrong;  Miller  v.  Balti- 
more &  O.  S.  W.  R.  Co.  78  Ohio  St.  324,  18  L.R.A.  (N.S.)  953,  125  Am.  St.  Rep. 
699,  85  N.  E.  499,  holding  in  an  action  for  negligence,  unaccompanied  by  wanton- 
ness or  intentional  wrong,  there  can  be  no  recovery  for  physical  injury  caused 
by  fright  not  a  proximate  result  of  negligence;  Beaulieu  v.  Great  Northern  R. 
Co.  103  Minn.  49,  19  L.R.A. (N.S.)  567,  114  N.  W.  353,  14  Ann.  Cas.  462,  on 
mental  anguish  as  an  element  of  damages  in  wilful  wrongs  where  some  legal 
right  has  been  invaded,  though  no  physical  injury  is  inflicted  or  character  as- 
sailed. 
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Cited  in  footnote  to  Reed  v.  Maley,  62  L.R.A.  900,  which  holds  no  right  of 
action  given  by  merely  soliciting  a  woman  to  sexual  intercourse. 

60  L.  R.  A.  406,  OPPENHEIMER  v.  COLLINS,  115  Wis.  283,  91  N.  W.  690. 
Agreements  relating   to   divorce. 

Cited  in  Kistler  v.  Kistler,  141  Wis.  493,  ]24  N.  W.  3028,  holding  that  stipu- 
lation to  prosecute  action  for  divorce  and  to  accept  a  specified  sum  as  alimony 
is  void  and  does  not  affect  right  to  property  under  a  prior  decree  of  divorce  be- 
tween the  parties*  McCormick  Harvesting  Mach.  Co.  v.  Perkins,  135  Iowa,  66, 
110  X.  W.  15,  on  agreements  to  facilitate  divorce  as  being  contrary  to  public 
policy. 

Annotation  cited  in  Re  Christie,  36  Pa.  Super.  Ct.  510,  on  return  of  wife  to 
husband  and  resumption  of.  marital  relations  as  consideration. 

Cited  in  footnote  to  Palmer  v.  Palmer,  61  L.R.A.  641,  which  holds  void,  con- 
tract between  husband  and  wife  to  secure  divorce. 

Cited  in  note    (31  L.R.A.  (N.S.)   441)    on  validity  of  contract  by  third  person 
to  pay  one  spouse  to  return  to  other. 
Conditions   precedent   to   creditors'   equitable   remedies. 

Cited  in  Louder  v.  Hunter,  27  S.  D.  276,  130  N.  W.  774,  holding  that  in 
action  to  set  aside  conveyance  for  fraud  deficiency  judgment  against  defend- 
ant cannot  be  had  unless  it  be  shown  that  some  part  of  property  has  been  dis- 
posed of. 

Cited  in  note    (23  L.R.A. (N.S.)    70)    on  return  of  execution  as  conclusive  as 
to  exhaustion  of  legal  remedy  as  condition  precedent  to  equitable  remedies  of 
creditors. 
Creditor's   bills  as  agrainst  executors. 

Cited  in  Williams  v.  Smith,  117  Wis.  144,  93  N.  W.  464,  holding  that  supple- 
mentary proceedings  or  creditors  bills  cannot  be  maintained  against  executors 
as  to  estate  in  their  hands. 

60  L.  R.  A.  415,  MO  A  YON  v.  MO  A  YON,  114  Ky.  855,  102  Am.  St.  Rep.  303,  72 

s.  \V.  33. 
Resumption   of   marital   relations   as   consideration. 

Cited  in  Harrison  v.  Harrison,  146  Ky.  634,  343  S.  W.  40,  to  the  point  that 
contract  between  husband  and  wife  to  pay  wife  certain  sum  founded  upon  con- 
sideration of  restoration  of  marital  relation  is  valid;  Re  Christie,  36  Pa. 
Super.  Ct.  510,  holding  that  remaining  and  continuing  marital  relations  with 
husband  is  good  consideration  for  note  given  by  him  to  wife  where  she  had  legal 
ground  for  leaving  him. 
Specific  performance  of  contracts. 

Cited    in    notes    (32    L.R.A. (N.S.)    126)    on    specific   performance   as   affected 
by   vendor's    ignorance   of   race   or   character  of   purchaser;    (128   Am.   St.   Rep. 
389)   on  refusal  of  specific  performance  of  valid  contract  for  other  reason  than 
that  property  is  of  a  particular  class. 
—  Necessity  of  mutuality. 

Cited  in  footnotes  to  Livesley  v.  Johnston,  65  L.R.A.  783,  which  holds  that 
specific  performance  of  contract  for  sale  of  hops  will  not  be  refused  for  lack  of 
mutuality  where  seller  would  have  been  entitled  to  decree  for  specific  perform- 
ance on  purchaser's  capricious  and  fraudulent  refusal  to  approve  the  hops ; 
Frank  v.  Stratford-Hamlcock,  67  L.R.A.  571,  which  holds  absence  of  obligation 
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of   one   having   option   to   purchase   land   to   make   the   purchase   no   bar   to    hi.- 
right   to   have    contract   enforced    against   vendor. 

Cited   in  note    (6   L.R.A.  (N.S.)    392)    on   mutuality   as   condition   of   right   to 
specific   performance  of   continuing  contract. 
Sufficiency   of    description    in    memoruiidnm    aurter    Statute    of    Frauds. 

Cited  in  Bates  v.  Harris.  144  Ky.  400,  36  L.R.A. (X.S.)  156,  138  S.  W.  276, 
holding  that  contract  for  sale  of  land  describing  it  as  "her  Muddy  Creek  farm," 
"the  farm  embraces  113  acres,"  is  not  void  under  statute  of  frauds  for  insuf- 
ficiency of  description;  Ferguson  v.  Cabell,  141  Ky.  501,  133-  S.  W.  539,  holding 
that  words  "one  lot  with  blacksmith  shop  thereon"  sufficiently  described 
property  sold  when  contract  was  executed  by  vendees  taking  possession  there- 
of and  holding  it  with  vendor's  acquiescence;  Strode  v.  Ackerman,  14]  Ky.  701, 
133  S.  W.  767,  holding  that  to  compel  specific  performance  of  contract  to  sell 
land,  where  land  is  r.ct  identified  in  writing  would  be  simply  to  enforce  verbal 
contract  for  sale  cf  land;  Hyden  v.  Perkins,  119  Ky.  194,  83  S.  W.  128,  holding 
description  "farm  of  20  acres  known  as  the  V  farm"  sufficient;  Campbell  v. 
Pruce,  133  Ky.  578,  118  S.  W.  373,  holding  description  sufficient  where  land 
is  described  as  the  "land  sold  by  him  on  the  Shanty  branch"  the  parol  contract 
of  sale  being  admitted;  Howard  v.  Adkins,  167  Ind.  188,  78  N.  E.  665,  holding 
description  as  "farm  containing  120  acres  owned  by"  a  certain  party  and 
located  in  certain  sections  sufficient. 

60  L.  R.  A.  424,  DOODY  v.  NATIONAL  MASONIC  ACCI.  ASSO.  66  Neb.  493, 
92  N.  W.  613. 

60  L.  R.  A.  426,  BRONSON  v.  ALBION  TELEPH.  CO.  67  Neb.   Ill,  93  N.  W. 

201,  2  Ann.  Cas.  639. 
Telephone   lines  as  additional   burden   on   hig'htvay. 

Cited  in  DeKalb  County  Teleph.  Co.  v.  Button,  228  111.  185,  10  L.R.A.(N.S.) 
1061,  81  N.  E.  838,  10  Ann.  Cas.  464,  holding  telephone  line  to  be  additional 
burden  in  city  street  where  fee  is  in  abutting  owner;  McCann  v.  Johnson 
County  Teleph.  Co.  69  Kan.  225,  66  L.R.A.  180,  76  Pac.  870,  2  Ann.  Cas.  156 
(dissenting  opinion),  on  telephone  poles  and  wires  as  being  additional  burden 
upon  rural  highway;  Alt  v.  State,  88  Neb.  264,  35  L.R.A.(N.S.)  1215,  129  N. 
W.  432,  holding  that  in  determining  respective  rights  of  telephone  company 
and  railroad  company  at  place  where  telephone  wires  on  highway  cross  rail- 
road right  of  way,  rights  of  public  as  well  as  property  rights  should  be  con- 
sidered. 

Cited  in  note  (106  Am.  St.  Rep.  263)  on  telegraph  and  telephone  lines  as  ad- 
ditional servitudes  in  highways. 

Disapproved  in  Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  420,  3  L.R.A. 
(N.S.)   325,  112  Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838,  holding  that 
telephone  poles  and  wires  in  public  street  do  not  constitute  an  additional  bur- 
den entitling  adjoining  owner  to  compensation. 
Adequate   remedy  at   law. 

Cited  in  McCook  Irrig.  &  Water  Power  Co.  v.  Crews,  70  Neb.  113,  96  N.  W. 
996,  holding  that  riparian  owner  cannot  enjoin  appropriation  of  water  by  irri- 
gation company  on  ground  that  his  damages  are  unpaid,  his  remedy  being  at 
law;  Cline  v.  Stock,  71  Neb.  81,  102  N.  W.  265,  holding  that  where  riparian 
owners  have  appropriated  water  for  irrigation  purposes  for  many  years,  future 
use  will  not  be  enjoined  at  instance  of  lower  proprietor  his  remedy  being  in 
damages. 
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Liability  to  abutter  for  injury  to  trees. 

Cited  in  Slabaugli  v.  Omaha  Electric  Light  &  P.  Co.  87  Neb.  808,  30  L.R.A. 
(X.S.)  1086,  128  X.  \V.  505,  holding  that  in  absence  of  statute  electric  light 
company  is  liable  to  owner  of  lot  for  damages  caused  by  reason  of  trimming 
trees  on  street  in  front  of  lot. 

Cited  in  footnotes  to  Brown  v.  Asheville  Electric  Co.  69  L.R.A.  631,  which 
holds  municipal  authority  to  place  electric  light  poles  and  wires  on  designated 
sidewalk  no  defense  against  liability  for  damage  from  removal  of  trees; 
Donahue  v.  Keystone  Gas  Co.  70  L.R.A.  761,  which  holds  gas  company  negli- 
gently permitting  gas  to  escape  from  pipes  in  highway  liable  for  resulting  in- 
jury to  shade  trees  in  front  of  abutting  property  though  fee  of  street  is  in 
public. 

Cited  in  note  (12  L.R.A.  (N.S.)  1126)  on  liability  to  abutter  for  mutilating 
trees  in  highway  by  putting  up  poles  or  wires. 

60  L.  R.  A.  429,  LAXGDOX  v.  COXLIN,  67  Xeb.  243,  108  Am.  St.  Rep.  643,  93  X. 
W.  389,  2  Ann.  Cas.  834. 

Validity  of  contract  between  attorney  and  one  employed  to  solicit  bus- 
iness for  him. 

Cited  in  Holland  v.  Sheehan,  108  Minn.  366,  23  L.R.A. (X.S.)  512,  122  X. 
W.  1,  17  Ann.  Cas.  687,  holding  void  contract  by  which  layman  agrees  to  hunt 
up  clients  for  attorney  for  a  percentage  of  fees  received  in  the  case. 

Cited  in  notes  (9  L.R.A. (X.S.)  282)  on  right  of  attorney  to  solicit  business; 
{119  Am.  St.  Rep.  1041)  as  to  when  attorney's  contract  of  employment  is  void 
as  against  public  policy  because  procured  by  solicitation  of  third  party  not  an 
attorney. 

Distinguished  in  Ingersoll  v.  Coal  Creek  Coal  Co.  117  Tenn.  289,  9  L.R.A. 
(X.S.)  282,  119  Am.  St.  Rep.  1003,  98  S.  W.  178,  10  Ann.  Cas.  829,  on  validity 
of  contract  between  attorneys  to  divide  fees  on  business  brought  to  firm  by  a 
member  soliciting  business;  State  Electric-Medical  Institute  v.  Platner,  74  Xeb. 
26,  121  Am.  St.  Rep.  760,  103  X.  W.  1079,  holding  that  corporation  furnishing 
licensed  physicians  to  treat  patients  may  recover  in  corporate  name  for  such 
treatment. 
Vsilidity  of  contracts  to  procure  testimony. 

Cited  in  note  (30  L.R.A. (X.S.)  282)  on  validity  of  contracts  to  procure 
testimony. 

60  L.  R.  A.  431,  OAKLEY  v.  CARR,  66  Xeb.  751,  103  Am.  St.  Rep.  739,  92  X.  W. 
1000. 

60  L.  R.  A.  434,  HASLACK  v.  WOLF,  66  Xeb.  600,  103  Am.  St.  Rep.  736,  92 
X.  W.  374,  1  Ann.  Cas.  384. 

Commissioners  opinion   in  4  Xeb.    (Unof.)    307,  93  X.  W.  996. 

Later  appeal  in  73  Xcb.  661,  103  X.  W.  317. 
Negotiability  of  note. 

Cited  in  Bovier  v.  McCarthy,  4  Xeb.  (Unof.)  490,  94  X.  W.  965,  on  agree- 
ment to  pay  exchange  as  not  rendering  note  non-negotiable. 

Cited  in  note  (125  Am.  St.  Rep.  213)  on  agreements  and  conditions  destroy- 
ing negotiability. 
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GO  L.  R.  A.  436,  HARTFORD  F.  INS.  CO.  v.  HON,  66  Neb.  555,  103  Am.  St. 

Rep.  725,  92  N.  W.  746. 
Validity  of  provision   in  contract  as   to  its   enforcement. 

Cited  in  footnote  to  Mittentlial  v.  Mascagni,  60  L.R.A.  812,  which  sustains 
provision  in  contract  for  entertainment  tour,  that  suits  shall  be  brought  in 
country  of  domicil. 

—  Arbitration   as    condition    precedent   to   suit    on    policy. 

Cited  in  note  (15  L.R.A.  (N.S.)  1057)  on  arbitration  as  condition  precedent 
to  action  on  insurance  policy. 

60  L.  R.  A.  440,  McENTEE  v.  BONACUM,  66  Neb.  651,  92  N.  W.  633. 
Rights  in  dead  bodies. 

Cited  in  Pettigrew  v.  Pettigrew,  207  Pa.  316,  64  L.R.A.  181,  99  Am.  St.  Rep. 
795,  56  Atl.  878,  holding  widow  entitled  to  control  place  of  burial  of  her  de- 
ceased husband;  Koerber  v.  Patek,  123  Wis.  459,  68  L.R.A.  959,  102  N.  W.  40, 
holding  nearest  of  kin  entitled  to  damages  for  mutilation  of  dead  body  of 
relative  contrary  to  his  wishes. 

Cited  in  footnotes  to  Pettigrew  v.  Pettigrew,  64  L.R.A.  179,  which  sustains 
widow's  right  to  control  interment  of  intestate  husband's  corpse;  Koerber  v. 
Patek,  68  L.R.A.  956,  which  holds  that  legal  right  to  bury  corpse  vests  in 
nearest  relative  of  decedent  so  situated  as  to  be  able  and  willing  to  perform  the 
duty. 

60  L.  R.  A.  443,  O'NEILL  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  62  Neb.  358,  86  N. 
W.  1098,  66  Neb.  638,  92  N.  W.  731,  1  Ann.  Cas.  337. 

Judgment  vacated  and  judgment  of  lower  court  affirmed  in  66  Neb.   641,   60 
L.R.A.  445,  92  N.  W.  731,  1  Ann.  Cas.  337. 
Liability   of   employer Furnishing:   appliances. 

Cited  in  Soward  v.  American  Car  Co.  66  W.  Va.  270,  66  S.  E.  329,  holding 
that  master  is  not  liable  for  mere  error  of  judgment  in  selection  of  machinery 
or  appliances;  Nail  v.  Brown,  150  N.  C.  535,  64  S.  E.  434,  holding  that  error  in 
judgment  in  selecting  one  of  several  approved  appliances  does  not  render  -em- 
ployer liable  for  resulting  injury  to  employee;  Watters  v.  Omaha,  76  Neb.  861, 
110  N.  W.  981,  14  Ann.  Cas.  750,  holding  similarly  as  to  city  in  adopting  plan 
for  public  work;  Cudahy  Packing  Co.  .v.  Roy,  71  Neb.  606,  99  N.  W.  231, 
holding  master  not  liable  for  injury  from  unknown  defects  if  he  exercises 
reasonable  care  in  selecting  appliances;  Weed  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
5  Neb.  (Unof.)  627,  99  N.  W.  827,  holding  that  ordinary  usage  of  the  business 
is  the  test  in  determining  whether  master  was  negligent  in  selecting  appliances. 

Cited  in  note    (16  L.R.A. (N.S.)    716)    on  liability  of  railroad  for  injuries  to 
servants  owing  to  want  of  blocking  at  switches. 
Place   to  work:. 

Cited  in  Emporia  v.  Kowalski,  66  Kan.  67,  71  Pac.  232,  on  duty  of  master  to 
provide  safe  place  for  servant  and  right  of  the  latter  to  assume  that  he  has 
done  so. 

—  Servant's  assumption  of  risk. 

Cited  in  Choctaw,  0.  &  G.  R.  Co.  v.  Holloway,  52  C.  C.  A.  266,  114  Fed.  464, 
holding  that  servant  does  not  assume  a  risk  of  which  he  is  not  aware  or  which 
he  would  not  have  known  by  exercise  of  ordinary  care  nor  is  he  guilty  of  con- 
tributory negligence  with  reference  thereto. 
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Cited   in   note    (28   L.R.A.  (X.S.)    1226,   1238)    as  to  whether  servant  may  as- 
sume risk  of  dangers  created  by  master's  negligence. 
—  Contributory   negligence. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin,  170  Ind.  40,  83  N.  E.  343, 
15   Ann.   Cas.   988,   modifying   opinion   in   .10   L.R.A.  (N.S.)    888,    79   N.   E.   1040 
(dissenting    opinion),    on    going    between    slowly    moving    cars    for    purpose    of 
coupling  as  not  being  negligence  per  se. 
Question  for  jury. 

Cited  in  Lee  v.  Missouri  P.  R.  Co.  195  Mo.  422,  92  S.  W.  614,  holding  ques- 
tion whether  brakeman  assumed  risk  of  injury  from  unblocked  guard  rail  to 
be  for  jury;  Iman  v.  Missouri  P.  R.  Co.  80  Kan.  720,  104  Pac.  565,  holding 
that  allegation  that  injury  was  caused  by  failure  to  exercise  ordinary  care  in 
blocking  guard-rails  and  switches,  raises  question  of  fact. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A. 
146,  which  holds  employee's  contributory  negligence  in  using  defective  ladder 
to  adjust  belt  upon  moving  machinery  after  complaining  of  the  risk,  one  for 
the  jury. 

60  L.  R.  A.  448,  STATE  EX  EEL.  PROUT  v.  NEBRASKA  HOME  CO.  66  Neb. 

349,  103  Am.  St.  Rep.  706,  92  N.  W.  763,  1  Ann.  Cas.  88. 
What  constitutes  a  lottery. 

Cited,  in  Fidelity  Funding  Co.  v.  Vaughn,  18  Okla.  25,  10  L.R.A.  (N.S.)  1128, 
90  Pac.  34,  holding  that  an  association  whereby  the  remaining  members  were 
to  receive  the  money  paid  in  by  the.  members  allowing  their  membership  to 
lapse,  was  a  lottery  and  void;  State  ex  rel.  Hathorn  v.  United  States  Exp.  Co. 
95  Minn.  447,  104  N.  W.  556,  holding  that  a  company  which  invests  no  funds 
but  distributes  funds  collected  from  its  patrons,  less  a  percentage  retained  as 
commissions,  in  accordance  with  priority  in  number  of  certificates,  which 
priority  is  determined  by  chance,  is  engaged  in  a  lottery;  People  ex  rel.  Ellison 
v.  Lavin,  93  App.  Div.  300,  87  N.  Y.  Supp.  776,  holding  that  a  scheme  whereby 
prizes  were  offered  for  the  nearest  estimate  of  the  number  of  cigars  upon  which 
a  certain  tax  would  be  paid  in  a  certain  month,  based  upon  statistics  furnished, 
was  not  a  lottery;  Russell  v.  Equitable  Loan  &  Secur.  Co.  129  Ga.  170,  58  S. 
E.  881,  12  Ann.  Cas.  129,  on  what  constitutes  a  lottery. 

Cited  in  footnotes  to  Equitable  Loan  &  S.  Co.  v.  Waring,  62  L.R.A.  93,  which 
holds  consideration,  prize  and  chance  essential  elements  of  lottery;  People  ex 
rel.  Ellison  v.  Lavin,  66  L.R.A.  601,  which  holds  distribution  of  prizes  to  those 
who  shall  make  closest  estimate  of  number  of  cigars  on  which  tax  is  paid  dur- 
ing specified  month,  a  lottery;  People  v.  McPhee,  69  L.R.A.  506,  which  holds 
a  scheme  by  which  a  certain  number  of  persons  pay  a  small  sum  weekly  and 
choose  by  lot  each  week  one  of  the  number  to  receive  a  suit  of  clothes  worth 
much  more  than  the  weekly  payment  after  which  he  ceases  to  be  a  member,  a  lot- 
tery, although  each  member  is  entitled  to  trade  out  the  amount  paid  in  whenever 
he  chooses  to  withdraw. 

Cited  in  note    (13  L.R.A. (N.S.)    1096)    on  accumulating  money  by  payments 
of  member,  and  distributing  it  in  order  of  number  of  certificate,  as  a  lottery. 
Proper  form  of  action  to  abate  lottery. 

Cited  in  Mann  v.  German-American  Invest.  Co.  70  Neb.  465,  97  N.  W.  600, 
on  the  proper  form  of  action  to  abate  corporation  engaged  in  lottery  business. 
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00  L.  R.  A.  453,  BUCK  v.  NEW  JERSEY  ZINC  CO.  204  Pa.  132,  53  Atl.  740. 
Who   are   fellow    servants. 

Cited  in  Lynch  v.  Tyson,  23  Montg.  Co.  L.  Rep.  41,  holding  that  foreman  is 
fellow  workman  unless  he  acts  in  discharge  of  duties  which  principal  owes  to 
employees;  Fahey  v.  Federal  Steel  Foundry  Co.  11  Del.  Co.  Rep.  10(5,  19  Pa. 
Dist.  R.  316,  holding  that  where  master  furnishes  materials  for  construction  of 
appliances,  vice-principal  while  assisting  in  construction  of  appliance  is  fellow- 
servant  of  employees  under  him;  Hartenstine  v.  United  Teleph.  &  Teleg.  Co. 
23  Mont.  Co.  L.  Rep.  23,  holding  that  if  telephone  company  supplies  suffi- 
cient rope  for  proper  prosecution  of  work,  and  foreman  attempts  to  do  work 
with  inadequate  length  of  rope,  injury  to  servant  caused  by  such  appliance  is 
not  chargeable  to  company. 

Cited  in  footnote  to  Louisville  &  N.  R.  Co.  v.  Lowe,  65  L.R.A.  122,  which 
holds  engine  hostler  not  fellow  servant  of  car  inspector. 

Cited  in  note  (20  L.R.A.  (N.S.)  '355)  on  operatives  employed  in  industrial 
plant,  as  fellow  servants  of  employees  on  private  railroad  in  connection  there- 
with. 

60  L.  R.  A.  459,  CHATTANOOGA  LIGHT  &  P.  CO.  v.  HODGES,  109  Tenn.  331, 

97  Am.  St.  Rep.  844,  70  S.  W.  616. 
Proximate   cause. 

Cited  in  Illinois  C.  R.  Co.  v.  Siler,  229  111.  396,  15  L.R.A.  (N.S.)  823,  82  N. 
E.  362,  11  Ann.  Cas.  368,  Affirming  133  111.  App.  7,  holding  that  the  accumula- 
tion of  combustible  material  along  the  right  of  way  and  the  setting  fire  thereto 
by  a  spark  from  the  engine,  is  the  proximate  cause  of  injuries  to  the  adjoining 
land  owner  in  attempting  to  extinguish  the  fire  which  had  spread  to  his  land. 

Cited  in  note  (15  L.R.A. (N.S.)   820)   on  setting  out  fire  as  proximate  cause  of 
injury  to  one  burned  while  seeking  to  protect  his  property. 
Recovery    for    injuries    received    by    voluntary    exposure    to    danger. 

Cited  in  Mobile  &  0.  R.  Co.  v.  Ridley,  114  Tenn.  733,  86  S.  W.  606,  4  Ann. 
Cas.  925,  holding  the  railroad  company  liable  for  the  death  of  a  person  attempt- 
ing to  save  another  from  being  run  over  by  a  train,  where  the  deceased  acted 
as  a  reasonably  prudent  man  would  have  under  the  circumstances;  Pegeram  v. 
Seaboard  Air  Line  R.  Co.  139  N.  C.  306,  51  S.  E.  975,  4  Ann.  Cas.  214,  holding 
that  where  the  master's  building  was  set  on  fire  by  the  negligence  of  a  third 
party,  aVi<J  the  servant  after  having  escaped  returned  to  the  building  to  attempt 
to  save  the  master's  property  and  was  killed,  there  was  no  cause  of  action 
against  such  third  party  unless  the  servant  acted  as  a  reasonably  prudent 
man  would  do. 

Cited    in   notes    (2   L.R.A.  (N.S.)    954,    956)    on   negligence   in    attempting   to 
save    employer's    property;     (27    L.R.A. (N.S.)     1069)     on    voluntarily    incurring 
danger  to  save  life  as  contributory  negligence. 
Contributory  negligence  as  a  question  of  law. 

Cited  in  Memphis  Street  R.  Co.  v.  Haynes,  112  Tenn.  734,  81  S.  W.  374, 
holding  that  though  the  question  of  contributory  negligence  is  one  for  the 
jury,  in  reviewing  the  verdict  the  appellate  court  may  determine  whether  the 
facts  clearly  proven  show  contributory  negligence,  and  reverse  the  verdict  if 
necessary;  Kansas  City,  M.  &  B.  R.  Co.  v.  Williford,  115  Tenn.  115,  88  S.  W. 
178,  holding  the  question  of  contributory  negligence  one  for  the  court  where 
the  facts  are  incontrovertible. 
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60  L.  R.  A.  462,  TEXAS  &  P.  R.  CO.  v.  CARLIX,  49  C.  C.  A.  605,  111   Fed.  777. 

Followed  without  discussion  in  Louisville  &  X.  R.  Co.  v.  Melton,  127  Ky.  292, 
110  S.  W.  233. 
Unforeseen   form   of   iiijnry   as  affectinjs   liability   for   negligent   act. 

Cited  in  Memphis  Consol.  Gas  &  Electric  Co.  v.  Creighton,  106  C.  C.  A.  98; 
183  Fed.  556,  holding  that  if  thing  done  produces  immediate  danger  of  injury 
to  others  it  is  not  necessary  that  its  author  should  have  in  mind  all  particular 
results  which  might  happen  from  presence  of  danger  to  render  him  liable  for 
such  result;  El  Paso  &  N.  R.  Co.  v.  McComus,  36  Tex.  Civ.  App.  172,  81  S.  \V. 
760,  holding  that  the  fact  that  the  method  of  loading  the  car  caused  the  injury 
in  an  unusual  manner  does  not  relieve  the  company  from  liability  for  the  negli- 
gence, where  it  was  likely  to  cause  some  injury;  Industrial  Lumber  Co.  v. 
Bivens,  47  Tex.  Civ.  App.  404,  105  S.  W.  831,  holding  that  the  fact  that  the 
precise  form  of  the  injury  could  not  have  been  foreseen  did  not  relieve  the  de- 
fendant from  liability  in  having  a  defective  roller  in  a  part  of  its  machinery, 
since  the  defective  roller  was  likely  to  cause  injury;  McGill  v.  Michigan  S.  S. 
Co.  75  C.  C.  A.  518,  144  Fed.  793,  holding  that  where  the  concurring  act 
though  to  a  certain  extent  unusual,  might  have  been  foreseen  and  its  conse- 
quences provided  against,  the  first  negligent  act,  is  the  proximate  cause,  where 
the  first  act  was  likely  to  cause  injury. 

Distinguished  in  Reilly  v.  Chicago  &  N.  W.  R.  Co.  122  Iowa,  527,  98  N.  W. 
464.  holding  that  the  railroad  was  not  liable  for  injuries  to  a  servant  of  an 
independent  contractor  who  was  struck  by  a  stone  which  had  been  struck  by 
a  train  where  the  stone  had  rolled  from  a  pile  of  dirt  which  was  being  used 
in  the  work  by  the  contractor. 
Withdrawal  of  case  for  nes'lij^ent  injuries,  from  the  jury. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Tieres,  33  Tex.  Civ.  App.  365,  76 
S.  W.  806,  holding  that  the  question  of  negligence  is  one  for  the  jury  and  it 
should  not  be  withdrawn  from  the  jury  unless  the  conclusion  follows  as  a 
matter  of  law  that  no  recovery  can  be  had  upon  any  view  that  can  be  taken 
of  the  facts  the  evidence  tends  to  establish. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Warren,  79  C.  C.  A.  350,  149  Fed.  666 
(dissenting  opinion),  on  the  withdrawal  of  negligence  case  from  the  jury. 
Vacation  of  verdict   for  insufficiency  of  evidence. 

Cited  in  Southern  R.  Co.  v.  Ritch,  108  C.  C.  A.  55,  185  Fed.  728  (dissenting 
opinion),  on  power  of  courts  to  set  aside  verdicts  upon  ground  of  insufficiency 
of  evidence. 

60  L.  R.  A.  465,  BROCK  v.  STATE,  44  Tex.  Grim.  Rep.  335,   100  Am.  St.  Rep. 

859,   71    S.   W.   20. 
Competency  of  wife  as  witness  against  the  husband. 

Cited  in  Woodall  v.  State,  58  Tex.  Crim.  Rep.  516,  126  S.  W.  581,  holding 
that  upon  trial  for  false  swearing,  where  defendant  pleaded  guilty,  it  was  error 
to  admit  hearing  testimony  with  reference  to  declarations  of  wife  made  against 
defendant  before  grand  jury;  Yeiral  v.  State,  56  Tex.  Crim.  Rep.  272,  119 
S.  W.  848;  Hobbs  v.  State,  53  Tex.  Crim.  Rep.  78,  112  S.  W.  308,— holding  that 
the  examination  of  the  wife  as  a  witness  against  the  husband  was  reversible 
error  without  exception  being  reserved  thereto;  Moore  v.  State,  45  Tex.  Crim. 
Rep.  237,  67  L.R.A.  504,  108  Am.  St.  Rep.  952,  75  S.  W.  497,  2  Ann.  Cas. 
878,  on  the  use  of  the  wife  as  witness  against  the  husband  as  reversible  error 
without  exception  being  reserved;  Davis  v.  State,  45  Tex.  Crim.  Rep.  296,  77 
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S.  YV.  451,  holding  that  the  divorced  wife  is  incompetent  to  testify  against  the 
iuisband  as  to  threats  made  to  her  before  divorce  against  another  for  whose 
murder  he  was  on  trial;  Spivey  v.  State,  45  Tex.  Crim.  Rep.  498,  77  S.  W. 
444,  holding  that  the  wife  was  incompetent  to  testify  that  after  his  arrest 
the  husband  had  told  her  she  must  testify  that  the  deceased  had  made  indecent 
proposals  to  her;  Hardin  v.  State,  51  Tex.  Crim.  Rep.  562,  103  S.  \V.  401 
(dissenting  argument)  ;  State  v.  Woodrow,  58  W.  Va.  543.  2  L.R.A.  (X.S.)  872, 
112  Am.  St.  Rep.  1001,  52  S.  E.  545,  6  Ann.  Gas.  180  (dissenting  opinion), — on 
the  competency  of  the  wife  as  a  witness  against  the  husband. 

Cited  in  note  (2  L.R.A.  (N.S.)  862,  865)  on  husband  or  wife  as  witness 
against  other  in  criminal  case. 

60  L.  R.  A.  468,  STATE  v.  SOPHER,  25  Utah,   318,  95   Am.  St.  Rep.   845,   71 

Pac.  482. 
Validity  of  laws  prohibiting  Sunday  labor. 

Cited  in  Carr  v.  State,  175  Ind.  253,  32  L.R.A.(N.S.)  1195,  93  N.  E.  1071, 
holding  that  statute  prohibiting  work  and  games  on  Sunday  is  not  uncon- 
stitutional because  baseball  players  are  exempt  from  its  provisions;  State  ex 
rel.  Temple  v.  Barnes,  22  N.  D.  28,  37  L.R.A. (X.S.)  119,  132  X.  W.  215,  holding 
that  general  acts  prohibiting  doing  of  certain  acts  and  performance  of  certain 
kinds  of  labor  upon  Sunday  is  constitutional. 

Cited  in  footnote  to  State  ex  rel.  Hoffman  v.  Justus,  64  L.R.A.  510,  which 
upholds  statute  prohibiting  keeping  open  of  business  places  on  Sunday,  but 
authorizing  confectionery  and  tobacco  to  be  sold  in  an  orderly  manner. 

Cited  in  note   (14  L.R.A. (N.S.)    1260)    on  validity  of  classification  in  Sunday 
law. 
Barbering. 

Cited  in  Re  Caldwell,  82  Neb.  547,  118  X.  W.  133,  holding  that  a  statute  pro- 
hibiting Sunday  barbering  is  valid:  McClelland  v.  Denver,  36  Colo.  491,  86 
Pac.  126,  10  Ann.  Cas.  1014,  denying  that  an  ordinance  prohibiting  Sunday 
barbering  is  class  legislation. 

Distinguished  in  Armstrong  v.  State,  170  Ind.  194,  15  L.R.A. (X.S.)  651,  84 
ft.  Y.  3,  holding  that  a  statute  prohibiting  Sunday  barbering  is  unconstitu- 
tional under  a  constitution  which  provides  that  a  special  act  shall  not  apply 
where  a  general  law  is  applicable. 

60  L.  R.  A.  472,  BROYVX  v.  XORFOLK  &  W.  R.  CO.  100  Va.  619,  42  S.  E.  664. 
Libelons   communications   as   to    employees. 

Cited  in  notes   (4  L.R.A. (X.S.)    1115,  1117,  1123)   on  liability  growing  out  of 
giving   or    refusing    information    affecting   character   or    reputation    of    servant; 
(104  Am.  St.  Rep.  150)    on  communications  showing  cause  of  dismissal  of  em- 
ployes as  privileged. 
Bnrden   of   proof   as   to   privileged   communications. 

Cited  in  note    (3  L.R.A. (X.S.)    697)    on  privileged  occasion — burden  of  show- 
ing good  faith  and  probable  cause. 
Liability    of    corporation    for    libel. 

Distinguished   in   Sun  Life  Assur.  Co.  v.  Bailey,   101  Va.  446,  44  S.  E.   692, 
holding  that  a  corporation  may  be  held  liable  for  libel  published  by  its  agent 
in  the  due  course  of  his  employment. 
Province  of  jury  in  actions  for  libel  and  slander. 

Cited  in  Farley  v.  Thalhimer,  103  Va.  508,  49  S.  E.  644,  holding  that  while 
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the  determination  as  to  whether  the  occasion  on  which  the  words  were  uttered 
or  printed  was  privileged  is  for  the  court,  whether  they  were  written  or  spoken 
with  malice,  is  a  question  for  the  jury. 

00  L.  K.  A.  476,  RE  JONES,  172  X.  Y.  575,  65  X.  E.  570. 
"What   is  personal    property. 

Cited  in  Re  Dun,  40  Misc.  510,  82  X.  Y.  Supp.  802,  holding  that  under  the 
transfer  tax  law,  personal  property  includes  everything  which  may  he  the  sub- 
ject of  ownership  except  real  property;  Re  Tiffany,  143  App.  Div.  328,  128  X. 
Y.  Supp.  106,  holJing  that  promissory  notes  made  by  residents  and  nonresidents 
secured  by  property  without  state  and  held  by  nonresident  are  personal  proper- 
ty subject  to  transfer  tax  if  found  in  safe  deposit  box  in  this  state,  on  death 
of  nonresident  holder. 

Cited  in  note  (127  Am.  St.  Rep.  1061)   on  whether  property  is  real  or  personal 
under  transfer  tax  law. 
Shares  in   corporation   or  joint   stoek  association. 

Cited  in  Judy  v.  Beckwith,  137  Iowa,  30,  15  L.RJUX.S.)  147,  114  X.  W. 
S65,  15  Ann.  CAS.  890,  holding  that  shares  in  a  corporation  are  personal  prop- 
erty for  purposes  of  taxation  without  regard  to  the  kind  of  property  in  which 
the  capital  of  the  corporation  is  invested;  Lane  v.  Albertson,  78  App.  Div. 
1515,  79  X.  Y.  Supp.  947,  holding  that  shares  of  stock  in  a  joint  stock  associa- 
tion are  personal  property. 
Transfer  of  stock  as  subject  to  inheritance  tax. 

Cited  in  Kingsbury  v.  Chapin,  196  Mass.  535,  82  X.  E.  700,  13  Ann.  Cas.  738, 
holding  that  the  inheritance  of  stock  in  a  domestic  corporation  by  a  nonresi- 
dent is  taxable  in  the  state  under  the  inheritance  tax. 
Joint  stock  associations. 

Cited  in  Hibbs  v.  Brown,  190  X.  Y.  178,  82  X.  E.  1108,  Affirming  112  App. 
Div.  219,  98  X.  Y.  Supp.  353,  holding  that  joint  stock-associations  are  in  all 
respects  except  personal  liability  of  the  stockholders,  like  corporations;  Ameri- 
can Exch.  Xat.  Bank  v.  Woodlawn  Cemetery,  120  App.  Div.  129,  105  X.  Y. 
Supp.  305,  holding  that  cemetery  association  was  liable  to  third  parties  for 
certificates  fraudulently  put  in  circulation  by  agents  of  the  association,  for 
a  wrongful  diversion  of  such  certificates  to  the  injury  of  such  third  parties. 

60  L.  R.  A.  481,  STATE  v.  SHAW,  67  Ohio  St.  157,  65  X.  E.  875. 
Possession    creating    property    rights    in    wild    creatures. 

Cited  in  Cole  v.  Schweer,  159  111.  App.  281,  holding  one  not  the  owner  of 
riparian  rights  who  releases  the  catch  of  fish  of  one  trespassing  on  the  property 
may  be  held  liable  for  damages. 

Cited  in  footnotes  to  L.  Realty  Co.  v.  Johnson,  66  LJI.A.  439,  which  sustains 
exclusive  right  of  owner  of  soil  to  hunt  thereon  including  right  to  control  and 
protect  wild  game:  State  v.  Mallory,  67  L.R.A.  773,  denying  right  of  state 
to  forbid  nonresident  landowner  to  take  fish  and  game  on  his  property  within 
the  state;  Albright  v.  Sussex  County  L.  &  P.  Commission,  69  L.R.A.  768,  which 
holds  that  right  to  fish  in  inland  lake  cannot  be  separated  from  ownership  of 
lake  and  taken  under  power  of  eminent  domain. 

Cited  in  notes  (131  Am.  St.  Rep.  752)  on  ownership  or  property  in  fish  when 
'reduced  to  possession;  (131  Am.  St.  Rep.  765)  on  criminal  prosecution  for  in- 
terference with  right  of  fishery;  (31  L.R.A.(X.S.)  396)  on  right  of  riparian 
owner  on  tidal  or  navigable  waters  to  exclude  fishery;  (31  L.R.A.(X.S.)  434) 
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on  right  to  free  fishing  in  great  ponds;  (4  L.R.A.(N.S.)  879)  on  right  of  way 
on  share  as  appurtenant  to  fishery  right;  (26  L.R.A.  (X.S.)  794)  on  what 
discrimination  as  to  persons  permissible  in  fish  and  game  laws;  (33  L.R.A. 
(X.S.)  76)  on  injury  to  fishing  right  as  damages  from  pollution;  (34  L.R.A. 
(X.S.)  287)  on  statutory  prohibition  of  pollution  to  protect  fishery:  (17 
L.R.A. (N.S.)  1237;  38  L.R.A. (X.S.)  286)  on  injunction  against  hunting  or 
fishing  on  navigable  waters,  or  against  interference  therewith. 
Jurisdiction  over  boundary  -waters. 

Cited  in  note  (25  L.R.A. (N.S.)  649)  on  jurisdiction  over  sloughs,  bays,  or 
lakes  connected  with  river  forming  interstate  boundary. 

00   L.  R.   A.   525,   CHICAGO  &   E.   R.   CO.  v.   KEITH,   67   Ohio   St.  279,  65   N. 
E.  1020. 

Followed  without  discussion  in  Railway  Co.  v.  Eby,  67  Ohio  St.     552,  67  N. 
E.   1100. 
Necessity  of  hearing  to  validity  of  local  assessments. 

Cited  in  Anderson  v.  Messenger,  85  C.  C.  A.  468,  158  Fed.  255,  holding  that 
a  provision  of  a  city  charter  authorizing  sales  for  failure  to  pay  local  assess- 
ments, is  invalid  if  it  does  not  provide  for  a  hearing  to  ascertain  benefits  before 
the  sale. 

Cited  in  note  (60  L.R.A.  216)  on  necessity  for  hearing  for  establishment  of 
drains  and  sewers. 

Distinguished  in  Kohler  Brick  Co.  v.  Toledo,  10  Ohio  C.  C.  X.  S.  144,  29  Ohio 
C.  C.  605,  where  it  was  held  that  notice  need  not  be  given  to  property  owners 
of  proceedings  for  construction  of  sewer  part  of  general  system  already  provided 
for  by  proper  proceedings. 
Taking:  property  without   due  process  of  law. 

Cited  in  Alma  Coal  Co.  v.  Cozad,  79  Ohio  St.  356,  20  L.R.A. (X.S.)  1092,  87 
X.  E.  172,  holding  that  a  partition  fence  statute  is  unconstitutional  so  far  as 
it  imposes  a  burden  upon  one  land  owner  solely  for  the  benefit  of  another. 

Questioned  in  State  v.  French,  71  Ohio  St.  201,  104  Am.  St.  Rep.  770,  73 
X.  E.  216,  1  Ann.  Cas.  948,  holding  that  a  statute  providing  for  the  destruction 
of  nets  used  for  illegal  fishing  is  not  unconstitutional  as  taking  property  with- 
out due  process  of  law. 

60  L.  R.  A.  531,  HAMILTOX,  G.  &  C.  TRACTIOX  CO.  v.  PARRISH,  67  Ohio 

St.  181,  65  X.  E.  1011. 
Effect  of  had  faith  in  action. 

Cited  in  Black  v.  Goodman,  12  Ohio  C.  C.  N.  S.  288,  holding  that  answer  con- 
taining good  defense  cannot  be  stricken  from  files  because  it  was  filed  for  pur- 
pose of  delay  only. 
Nature  of  title  of  municipality   in   streets. 

Cited  in  Kinney  v.  Cincinnati,  6  Ohio  X.  P.  N.  S.  140,  18  Ohio  S.  &  C.  P. 
Dec.  259;  Wenzel  v.  Central  Market  Street  Ry.  14  Ohio  S.  &  C.  P.  Dec.  127, — 
upholding  the  rule  that  the  fee  of  streets  is  in  the  municipality  in  trust  for 
street  purposes;  Butler  v.  Cincinnati,  2  Ohio  C.  C.  X.  S.  378,  25  Ohio  C.  C.  774, 
discussing  the  nature  of  the  title  a  municipality  has  in  its  streets. 
Hiiih  »s  of  abutting:  lot  owners  In  streets. 

Cited  in  Isom  v.  Low  Fare  R.  Co.  10  Ohio  C.  C.  N.  S.  91,  29  Ohio  C.  C.  585, 
upholding  the  constitutionality  of  statutes  requiring  the  consent  of  abutting 
property  owners  to  the  construction  of  a  street  railway;  Gunning  v.  P.  C.  C. 
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*  St.  L.  R.  Co.  2  Ohio  N.  P.  N.  S.  415,  14  Ohio  S.  &  C.  P.  Dec.  665,  holding 
the  construction  of  a  spur  track  on  a  manufacturing  street  for  the  benefit  of 
shippers  and  which  was  not  used  for  general  purposes  was  not  a  burden  for 
which  abutting  owner  might  obtain  compensation;  Smedes  v.  Cincinnati  Inter- 
terminal  R.  Co.  16  Ohio  S.  &  C.  P.  Dec.  748,  holding  an  injunction  would  not 
lie  to  restrain  the  laying  of  a  spur  track  in  street  where  no  damages  resulted 
to  petitioner  but  that  common  to  all  of  abutting  owners;  Reese  v.  Cleveland,  5 
Ohio  N.  P.  N.  S.  198,  18  Ohio  S.  &  C.  P.  Dec.  14,  holding  the  erection  of  an 
overhead  sign  in  conformity  with  municipal  ordinance  by  an  abutting  owner 
on  etreet  would  not  be  enjoined. 

Cited  in  note  (36  L.R.A.  (N.S.)  790)  on  abutter's  right  to  compensation  for 
railroads  in  streets. 

Distinguished  in  Chestnut  v.  Columbus,  D.  &  M.  R.  Co.  15  Ohio  S.  &  C.  P. 
Dec.  339,  where  it  was  held  that  the  fee  to  a  country  road  being  in  the  abutting 
owner  it  was  not  necessary  to  his  right  to  obtain  relief  against  laying  of  railroad 
track  thereon  that  there  be  an  interference  with  his  right  of  ingress  and  egress. 
Hiivlii  of  tax  payer  to  maintain  ssiit  on  behalf  of  municipality. 

Distinguished  in  Ampt  v.  Cincinnati,  2  Ohio  N.  P.  N.  S.  493,  15  Ohio  S.  &  C. 
P.  Dec.  242,  where  it  was  held  that  an  action  would  not  lie  by  a  taxpayer  to 
enjoin  a  municipality  from  entering  into  an  alleged  illegal  contract  where 
it  was  shown  that  the  action  was  brought  in  the  interest  of  a  corporation  a 
business  rival  of  one  of  parties  to  the  contract. 

«0  L.  R.  A.  536,  SCHMAELZLE  v.  LONDON  &  L.  F.  INS.  CO.  75  Conn.  397, 
96  Am.  St.  Rep.  233,  53  Atl.  863.  ,'.'*',", 

60  L.  R.  A.  539,  STATE  EX  REL.  MILTON  v.  DICKENSON,  44  Fla.  623,  33 

So.   514,   1   Ann.   Cas.   122. 
Providing-  armory   for   state   militia   at   public   expense. 

Cited  in  footnote  to  State  v.  Moore,  70  L.R.A.  671,  which  holds  expense  of 
maintaining  state  militia  necessary  expense  of  government. 

Disapproved  in  Hodgdon  v.  Haverhill,  193  Mass.  411,  79  N.  E.  830,  holding 
that  money  to  build  an  armory  for  the  militia  can  be  raised  by  taxation,  and 
a  statute  providing  therefor  is  valid. 

tiO  L.  R.  A.  547,  GAMBLE  v.  STATE,  44  Fla.  429,   103  Am.  St.  Rep.   150,  33 

So.  471,  1  Ann.  Cas.  285. 
Separation  of  jury  in  capital  case. 

Cited  in  footnote  to  People  v.  Adams,  66  L.R.A.  247,  which  holds  one  con- 
victed of  crime  entitled  to  new  trial  where  after  submission  of  case  to  jury 
sheriff  locked  them  in  three  separate  rooms  on  different  floors  of  hotel  for  night 
instead  of  keeping  them  together  unless  harmlessness  is  affirmatively  shown. 

Cited  in  note  (24  L.R.A. (N.S. )  779)  on  permitting  separation  of  jury  in 
capital  case. 

60  L.  R.  A.  549,  DUVAL  COUNTY  v.  CHARLESTON  LUMBER  &  MFG.   CO. 

45  Fla.  256,  33   So.  531,  3  Ann.  Cas.   174. 
Comity  its  subject   to  garniNhment. 

Followed  in  Michigan  Lumber  &  Mfg.  Co.  v.  Duval  County,  45  Fla.  473,  34 
So.  245,  holding  that  a  county  is  not  subject  to  garnishment  in  an  action  between 
private  parties. 
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Cited  in  note   (96  Am.  St.  Rep.  450)   on  subjecting  county  officers'  salaries  to 
payment  of  their  debts. 
>f«ture   of  organization   of   county. 

Cited  in  Hanson  v.  Cresco,  132  Iowa,  539,  109  N.  W.  1109,  on  the  county 
as  a  part  of  the  state  and  subject  to  its  general  policies. 

60  L.  R.  A.  555,  ROBINS  v.  GEORGIA  R.  &  BKG.  CO.  117  Ga.   168,  97  Am. 

St.  Rep.  156,  43  S.  E.  452. 
Right  of  mother  of  illegitimate  child   to  action    for  its  death. 

Cited  in  McDonald  v.  Southern  R.  Co.  71  S.  C.  355,  2  L.R.A.  (N.S.)  640, 
110  Am.  St.  Rep.  576,  51  S.  E.  138;  Lynch  v.  Knoop,  118  La.  617,  8  L.R.A. 
(N.S.)  483,  118  Am.  St.  Rep.  391,  43  So.  252,  10  Ann.  Cas.  807, — holding  that 
the  mother  of  an  illegitimate  child  cannot  maintain  an  action  for  its  death  by 
wrongful  act. 

Cited  in  note  (2  L.R.A. (N.S.)  641)  on  right  to  recover  for  negligent  killing 
of  illegitimate. 

Distinguished   in   Deichman   v.   Knecht,    18   Pa.   Dist.   R.   280,   11   North.   Co. 
Rep.  232,  holding  that  where  the  father  is  living  the  mother  of  a  bastard  child 
has  no  right  of  action  for  his  death  though  she  has  had  to  support  and  care  for 
him. 
Action   for   -wrong-fill    death    for   benefit    of   illegitimate. 

Cited  in  Southern  R.  Co.  v.  Hawkins,  35  App.  D.  C.  323,  21  Ann.  Cas.  926, 
holding  that  action  for  death  by  wrongful  act  in  maintainable  by  administrator 
for  benefit  of  illegitimate  brother  of  half  blood  of  decedent,  under  statutes. 
Strict  construction   of  statute   as   to   action   for   wrongful   death. 

Cited  in  Fuller  v.  Inman,  10  Ga.  App.  685,  74  S.  E.  287,  to  the  point  that 
statutes  giving  cause  of  action  for  death  from  negligent  act  are  in  derogation 
of  common  law  and  must  be  strictly  construed. 

60  L.  R.  A.  559,  BERKNER  v.  DANNENBERG,  116  Ga.  954,  43  S.  E.  463. 

Followed  without  discussion  in  Dannenberg  v.  Berkner,  118  Ga.  890,  45  S.  E. 
682,  and  also  cited  for  facts. 

Disapproved  without  discussion  in  Thompson  v.  Shelverton,   131   Ga.   714,   63 
S.  E.  220. 
Punitive  damages  in  action   for  assault. 

Cited  in  Morgan  v.  Langford,  126  Ga.  61,  54  S.  E.  818,  holding  that  where 
the  pleading  in  an  action  for  an  assault  and  battery  asked  for  punitive  damages 
because  the  assault  was  without  cause,  the  mentioning  of  the  fact  that  the 
plaintiff  asked  punitive  damages  for  his  humiliation  was  not  erroneous  because 
the  plaintiff  did  not  directly  testify  that  he  was  humiliated. 
Provocation  as  defense  or  in  mitigation  of  assault. 

Cited  in  footnote  to  Mahoning  Valley  R.  Co.  v.  De  Pascale,'  65  L.R.A.  860, 
which  holds  that  words  of  provocation  may  be  considered  in  mitigation  of 
punitive,  but  not  of  compensatory  damages. 

Cited  in  notes    (11   L.R.A.(N.S.)    671)    on  provocation  as  mitigating  damages 
for  assault;    (38   L.R.A. (N.S.)    519)    on  provocation  less  than  an  assault  as  a 
defense  to  a  civil  action  for  an  assault  and  battery. 
Similarity  of   test   of  civil  and   criminal   liability. 

Cited  in  Central  R.  Co.  v.  Hall,  124  Ga.  336,  4  L.R.A.  (N.S.)  906,  110  Am. 
St.  Rep.  170,  52  S.  E.  679,  4  Ann.  Cas.  128,  as  to  the  test  of  civil  and  criminal 
liability  being  the  same. 
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Effect  of  admission  on   rinht   to  open   ami   close. 

Cited   in   note    (61   L.R.A.   521)    on   effect   of  admission   to   change   burden   of 
proof  and  right  to  open  and  close. 
Liability   of  carrier  for  assaults  by  servants. 

Cited  in  note  (40  L.R.A.  (N.S.)  1012,  1052)  on  liability  of  carrier  for  wilful 
torts  of  servants  to  passengers. 

GO  L.  R.  A.  564,  STATE,  ALLISON,  PROSECUTOR,  v.  CORKER,  67  N.  J.  L. 

596,  52  Atl.  362. 
Validating'  void   acts  or   statutes. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Louisville  &  N.  R.  Co.  158  Ala.  215,  48 
So.  391,  holding  that  the  legislature  can  legalize  a  void  act  of  the  city  council 
in  granting  a  railroad  company  power  to  place  its  depot  in  the  street;  McCollum 
v.  McConaughty,  141  Iowa,  177,  119  N.  W.  539,  holding  that  a  statute  void  in 
part  or  in  toto  is  valid  and  enforceable  after  the  constitutional  objection  has 
been  removed  and  where  the  objection  is  not  applicable;  Mt.  Vernon-Woodberry 
Cotton  Duck  Co.  v.  Frankfort  Marine  Acci.  &  Plate  Glass  Ins.  Co.  Ill  Md. 
?68,  134  Am.  St.  Rep.  636,  75  Atl.  105,  holding  that  an  act  unconstitutional 
because  of  a  defective  title  may  be  validated  by  re-enactment  under  a  valid 
title,  and  also  citing  annotation  on  this  point;  People  v.  De  Blaay,  137  Mich. 
405,  100  N.  W.  598,  4  Ann.  Cas.  919,  holding  same,  and  that  the  new  statute 
is  not  open  to  the  objection  that  an  unconstitutional  statute  can  not  be  validated 
by  amendment;  Riccio  v.  Hoboken,  69  N.  J.  L.  664,  63  L.R.A.  492,  55  Atl. 
1109,  holding  that  amendments  so  far  as  they  go  may  relieve  an  act  of  un- 
constitutionality,  but  holding  also  that  such  amendments  do  not  apply  where 
the  case  arose  before  the  passage  of  the  amendments;  Rutgers  College  v.  Morgan, 
70  N.  J.  L.  477,  57  Atl.  250,  holding  that  an  unconstitutional  act  may  be  made 
valid  by  amendment;  Keystone  State  Teleph.  &  Tel  eg.  Co.  v.  Ridley  Park,  28 
Pa.  Super.  Ct.  643,  on  the  validating  of  an  unconstitutional  statute  by  amend- 
ment. 

Cited  in  note    (38  L.R.A.  (N.S.)    78)   on  validation  of  unconstitutional  statute 
by  constitutional  amendment. 
Genernl    laws. 

Cited  in  Riccio  v.  Hoboken,  69  N.  J.  L.  109,  54  Atl.  801,  holding  that  an  act 
to  establish   a   system   of  free   schools   is   not  rendered  unconstitutional   as   not 
being   a  general   law   by   the   fact   that   it   provides   differently   for   the   support 
and  management  of  schools  in  cities  and  other  municipalities. 
Delegation  of  legislative  powers. 

Cited  in  Schwarz  v.  Dover,  70  X.  J.  L.  506,  57  Atl.  394,  holding  that  a 
statute  providing  for  an  excise  department  in  all  towns  and  cities  except  cities 
of  the  first  class,  and  giving  the  council  the  power  to  call  upon  a  court  to 
appoint  the  excise  board  is  not  invalid  as  a  delegation  of  the  powers  of  the 
council ;  Van  Cleve  v.  Passaic  Valley  Sewerage  Comrs.  71  N.  J.  L.  194,  58 
Atl.  571,  holding  that  an  act  giving  the  township  committees  the  ^ower  to 
divide  the  township  in  to  districts  for  certain  local  purposes  is  a  VK  delega- 
tion of  power,  and  sustaining  act  providing  for  the  creation  of  sewerage  dis- 
tricts; Rutten  v.  Paterson,  73  N.  J.  L.  471,  64  Atl.  573,  ho  ing  an  act  providing 
lor  the  redivision  of  the  city  into  wards  by  a  committee  of  five  citi/ens  ap- 
pointed by  the  mayor,  is  not  invalid  as  a  delegation  of  legislative  powers, 
though  the  appointment  was  to  be  made  upon  application  of  fifty  per  cent 
of  the  governing  body  of  the  city;  Kennedy  v.  Pawtucket,  24  R.  I.  408,  53 
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Atl.  317,  holding  that  an  act  providing  for  the  appointment  of  commissioners 
to  divide  a  city  into  wards  is  not  unconstitutional  as  a  delegation  of  legisla- 
tive power. 

Cited  in  footnote  to  Hutchinson  v.  Leimbach,  63  L.R.A.  630,  which  holds 
unconstitutional  delegation  of  power  upon  petitioners  conferred  by  statute 
authorizing  removal  of  any  tract  of  land  from  city  limits  on  petition  provided 
that  court  finds  that  no  public  or  private  right  will  be  injured. 

Cited  in  note    (15  L.R.A.(X.S.)    64)    on  boards  or  bodies  to  which   power  of 
taxation  delegable. 
Validity  of  statutes  providing-  for  the  creation  of  districts  within   tovrns. 

Cited  in  Brown  v.  Street  Lighting  Dist.  Xo.  1,  70  N.  J.  L.  763,  58  Atl.  339, 
as   sustaining   the   validity    of    the   act   authorizing   the    organization    of    street 
lighting  districts. 
Validity  of  statnte  creating?  park   boards. 

Followed  in  Albright  v.  Sussex  County  Lake  &  Park  Commission,  68  X.  J.  L. 
537,   53   Atl.  612,   holding  that  an   act  creating  the   "Sussex   County  Lake   and 
Park  Commission"  with  powers  to  acquire  the  rights  of  fishing  in  certain  fresh- 
water lakes  for  public  use,  is  constitutional. 
Functions   of   judicial    department   as    to    unconstitutional    legislation. 

Cited  in  Lang  v.  Bayonne,  74  X.  J.  L.  460,  15  L.R.A.(X.S.)  102,  122  Am. 
St.  Rep.  391,  68  Atl.  90,  12  Ann.  Cas.  961,  holding  that  the  function  of  the 
judicial  department  with  respect  to  unconstitutional  legislation  is  not  exer- 
cised in  rem  but  always  in  personam;  \Yilson  ex  rel.  Booth  v.  McGuinness,  78 
X.  J.  L.  373,  75  Atl.  455;  State  v.  De  Lorenzo,  80  X.  J.  L.  502,  78  Atl.  660,— 
holding  that  only  ground  upon  which  party  to  litigation  will  be  heard  to  attack 
constitutionality  of  statute  is  that  it  infringes  upon  some  right  given  to  him 
by  constitution,  which  it  is  claimed,  is  violated. 

Cited   in  note    (140   Am.   St.   Rep.   186)    on   judicial   function   of   determining 
validity  of  statutes. 
Amendment   of  statntes. 

Cited  in  Central  R.  Co.  v.  State  Assessors,  75  N.  J.  L.  151,  67  Atl.  672, 
on  the  object  of  a  supplement  being  as  broad  as  the  object  expressed  in  the 
title  of  the  original  act. 

Distinguished   in   Eastwood  v.  Russell,   81   X.  J.  L.  674,  81  Atl.   108,  holding 
that   amending  statute   which   is   unconstitutional  because  of  defective  title,   in 
no  wise  changed  or  affected  prior  act  which  it  purported  to  amend.* 
Incorporation   In   statute   by   reference   therein. 

Cited  in  State  v.  Harden,  62  W.  Va.  358,  58  S.  E.  715,  holding  that  the 
incorporation  of  an  amendment  to  a  former  law  by  reference  into  a  subsequent 
complete  act  upon  the  subject  makes  it  a  part  of  such  act  and  valid,  and  it  ia 
of  the  same  effect  as  if  incorporated  into  the  act  verbatim  if  it  can  be  identi- 
fied. 
Taxing  districts. 

Cited    in   Essex   County   Park   Commission   v.  West  Orange,   75  N.  J.  L.   379, 
67  Atl.  1065,  as  collecting  the  cases  wherein  it  is  held  that  taxing  districts  and 
municipalities  are  coterminous. 
Effect  of  unconstitutional  statnte. 

Cited  in  Keystone  State  Teleph.  &  Teleg.  Co.  v.  Ridley  Park,  28  Pa.  Super. 
Ct.  642,  holding  that  an  unconstitutional  law  may  have  some  effect  so  that  it 
is  not  proper  to  say  that  it  is  the  same  as  if  it  had  never  been  passed. 
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60   L.   R.   A.   571,   FOLEY   v.   BROEKSMIT,    119    Iowa,    457,    97    Am.   St.    Rep. 

324,  93  N.  W.  344. 
Allowance   for  funeral   expenses. 

Cited  in  note  (28  L.R.A.  (N.S.)  574,  575)  on  items  and  amounts  allowable 
as  funeral  expenses  against  deceased's  estate. 

60  L.  R.  A.   572,  COLLINS  v.  STATE,  66  Kan.  201,  97  Am.  St.  Rep.   361,  71 

Pac.  251. 
Review   of  judgement  by  writ   of  corain    nobis. 

Cited  in  State  v.  Armstrong,  41  Wash.  C03,  84  Pac.  584,  holding  that  a  writ 
coram  nobis  to  review  a  conviction  for  homicide  will  not  be  issued  where  the 
petition  therefor  is  not  accompanied  by  an  affidavit  of  the  person  to  whom  the 
i.-xpressions  of  opinion  by  the  juror  were  made,  nor  any  person  hearing  them,  nor 
any  person  hearing  them,  nor  was  it  verified  by  the  defendant. 

Cited  in  note   (130  Am.  St.  Rep.  856)   on  relief  from  judgments  for  or  against 
insane  persons  by  writ  of  coram  nobis. 
Motion  for  new  trial. 

Cited  in  Morin  v.  Claflin,  100  Me.'  277,  61  Atl.  782,  holding  that  the  trial 
court  cahnot  hear  the  motion  for  a  new  trial  unless  a.  report  of  the  evidence 
be  furnished,  and  this  condition  cannot  be  waived;  Amacher  v.  Johnson,  174 
Ind.  253,  91  N.  E.  928,  holding  that  failure  of  official  short-hand  reporter  to 
furnish  evidence  for  appeal  does  not  constitute  cause  for  new  trial. 
Inability  as  excuse  for  fuiltire  to  file  record  ou  appeal  in  time. 

Cited  in  note  (25  L.R.A. (N.S.)  866)  on  loss  of  papers  as  excuse  for  delay 
in  filing  transcript  on  appeal. 

60  L.  R.  A.  575,  DUDLEY  v.  FLEMING SBURG,  115  Ky.  5,  103  Am.  St.  Rep. 

253,  72  S.  W.  327,  1  Ann.  Cas.  958. 
Inability   of   municipality   in   the   exercise   of   a    governmental   duty. 

Cited  in  Park  Comrs.  v.  Prinz,  127  Ky.  469,  105  S.  W.  948,  holding  that  a 
park  board  of  a  city  is  not  liable  for  the  negligence  of  its  employees  in  the 
operation  of  a  steam  roller  used  in  its  parks;  Hoek  v.  Allendale  Twp.  161  Mich. 
580,  126  N.  W.  987,  holding  that  in  the  absence  of  statute  a  township  is 
not  liable  for  the  trespass  of  its  road  officer  in  the  repair  of  highways. 

Cited  in  notes  (1  L.R.A.(N.S.)  667)  on  distinction  between  private  and 
public  functions  of  municipality  with  respect  to  liability  for  damages;  (108 
Am.  St.  Rep.  137,  139)  as  to  what  municipal  corporations  are  answerable  for 
injuries  due  to  defects  in  streets  and  other  public  places. 

Distinguished    in    Hewitt    v.    Seattle,    62    Wash.    380,    32    L.R.A.(N.S.)     634, 
113  Pac.   1084,  holding  that  city   is  liable  to  pedestrian   negligently   run  down 
by    its    superintendent   of    streets   while   driving   automobile    in   performance   of 
duty. 
—  For   failure   to   perform. 

Cited  in  Georgetown  v.  Com.  115  Ky.  385,  61  L.R.A.  675,  73  S.  W.  1011,  1 
Ann.  Cas.  961,  holding  that  a  municipality  is  not  liable  for  failure  to  abate  a 
nuisance  existing  on  private  property  within  its  limits,  and  to  which  it  has 
not  contributed;  Marth  v.  Kingfisher,  22  Okla.  614,  18  L.R.A.  (N.S.)  1244, 
98  Pac.  436,  holding  that  a  municipality  is  not  liable  for  failure  to  enact  or 
enforce  an  ordinance  against  horse  racing  on  its  streets. 

Cited  in  note    (23  L.R.A. (N.S.)    639)    on   liability  of  municipality   for  failure 
to  prevent  improper  conduct  in  or  use  of  streets. 
L.R.A.  Au.  Vol.  VI.— 43. 
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Coasting?    oil    street    as    nuisance. 

Cited  in  note   (107  Am.  St.  Rep.  249)   on  coasting  on  street  as  public  nuisance. 

60   L.   R.   A.   577,   OLD   TOWN   BANK  v.  McCORMICK,   96   Md.   341,   94   Am. 

St.  Rep.  577,  53  Atl.  934. 
Jurisdiction   of  state  courts  in   insolvency  proceedings. 

Cited  in  Murphy  v.  Penniman,  105  Ind.  469,  321  Am.  St.  Rep.  583,  66  Atl. 
282,  holding  that  the  bankruptcy  act  had  not  application  to  a  corporation  au- 
thorized to  deal  in  notes,  etc.,  so  that  the  state  courts  still  had  jurisdiction 
to  appoint  receiver  for  the  same  under  the  state  insolvency  act;  Roberts  Cot- 
ton Oil  Co.  v.  F.  E.  Morse  &  Co.  97  Ark.  521,  135  S.  \Y.  334,  holding  that 
involuntan7  bankruptcy  proceedings  against  corporation  within  four  months 
of  appointment  of  receiver  by  state  court  terminates  state  courts  jurisdiction. 

60  L.  R.  A.  580,  THOMPSON  v.  CLEMENS,  96  Md.  196,  53  Atl.  919. 
liability  of  landlord  for  failure  to  make  repairs. 

Followed  in  Charlie's  Transfer  Co.  v.  Malone,  159  Ala.  336,  48  So.  705, 
holding  that  in  an  action  for  injuries  to  lessee  in  regard  to  bursting  of  water 
pipes,  to  put  the  lessor  in  default,  it  is  necessary  to  aver  knowledge  on  his 
part  of  such  defects,  and  if  this  is  not  done  the  pleading  is  defective  on  de- 
murrer. 

Cited  in  O'Hanlon  v.  Grubb,  38  App.  D.  C.  258,  37  L.R.A. (N.S.)  1217,  to 
the  point  that  landlord  may  under  some  circumstances  be  liable  for  dam- 
ages for  personal  injuries  caused  by  reason  of  negligent  failure  to  make  re- 
pairs; Graff  v.  Lemp  Brewing  Co.  130  Mo.  App.  624,  109  S.  W.  1044,  holding 
that  the  landlord  is  not  liable  for  personal  injuries  to  the  tenant  for  failure 
to  make  repairs;  Davis  v.  Smith,  26  R.  I.  132,  66  L.R.A.  482,  106  Am.  St.  Rep. 
691,  58  Atl.  630,  3  Ann.  Cas.  832,  holding  that  a  landlord  is  not  liable  for  per- 
sonal injuries  to  a  member  of  the  tenant's  family  received  through  failure  of 
landlord  to  make  promised  repairs;  Miles  v.  Janvrin,  196  Mass.  438,  13  L.R.A. 
(N.S.)  381,  124  Am.  St.  Rep.  575,  82  N.  E.  708,  holding  that  ordinarily  the 
landlord  is  not  liable  to  the  tenant  or  one  entering  under  him,  for  injuries 
resulting  from  a  negligent  failure  to  repair  premises,  unless  he  has  agreed  to 
keep  them  in  a  safe  condition  for  the  use  of  the  tenant  for  the  whole  term  of 
the  lease;  Cromwell  v.  Allen,  151  111.  App.  408,  holding  that  a  landlord  is  not 
bound  to  repair  and  in  the  absence  of  express  agreement  to  the  contrary  the 
tenant  takes  the  premises  as  lie  finds  them. 

Cited  in  notes  (11  L.R.A.  (N.S.)  506)  on  right  of  tenant  to  recover  for  injuries 
received  through  landlord's  breach  of  contract  to  repair;  (34  L.R.A. (N.S.)  809) 
on  liability  of  landlord  for  injury  to  tenants  from  defects  in  premises. 

Distinguished  in  Marcheck  v.  Klute,  133  Mo.  App.   292,  113  S.  W.  654,  hold- 
ing that  the  landlord  is  liable  for  injuries  because  of  his  breach  of  covenant  to 
repair  premises,  where  the  injuries  are  such  as  were  expressly  contemplated  at 
the  time  of  making  the  covenant. 
Measure  of  damages. 

Cited  in  Knickerbocker  Ice  Co.  v.  Gardiner  Dairy  Co.  107  Md.  569,  16  L.R.A. 
(N.S.)  756,  69  Atl.  405,  holding  that  in  a  suit  between  parties  to  a  contract  the 
general  rule  is  that  whether  it  be  an  action  ex  contractu  or  of  tort,  founded  on 
breach  of  contract,  the  measure  of  damages  is  the  same,  and  under  the  con- 
trol of  the  court;  Whitaker  v.  Paston,  120  Tenn.  217,  110  S.  W.  1019,  on  the 
measure  of  damages  where  tort  has  been  waived  and  suit  is  in  assumpsit. 
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60  L.  R.  A.  585,  KUHX  v.  SOL  IIEAVEXRICH  CO.  115  \Yis.  447,  91  N.  W.  994. 
Counter-claims. 

Cited  in  Brahm  v.  M.  C.  Gehl  Co.  132  Wis.  680,  112  N.  W.  1097,  as  an  ex- 
ample where  claims  were  held  not  counter-claims  though  having  connection 
either  with  the  physical  property  or  with  the  relief  involved  in  the  plaintiff's 
action,  and  holding  that  an  action  to  cancel  stock  fraudulently  issued,  a  claim 
denying  the  corporation's  right  thereto  is  not  good  as  a  counter-claim. 
Duty  of  landlord  to  repair  premises. 

Cited  in  Auer  v.  Vahl,  129  Wis.  639,  109  N.  W.  529,  holding  that  in  the 
absence  of  any  secret  defect  or  deceit  or  warranty  or  agreement  on  the  part 
of  the  landlord  to  repair,  the  tenant  takes  the  premises  in  the  condition  that  they 
were  in  at  the  time  of  the  leasing. 

Cited   in   footnote   to   Pittsfield   Cottonwear   Mfg.    Co.   v.    Pittsfield   Shoe   Co. 
60  L.R.A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injuries 
from  freezing  of  automatic  fire  extinguisher  in  portion  of  building  retained  by 
former  though  building  heated  by  independent  contractor. 
Causes  of  action  arising-  out  of  same  transactions. 

Cited  in  McArthur  v.  Moffett,  143  Wis.  580,  33  L.R.A.  (N.S.)  271,  128  N.  W. 
445,  holding  that  statutory  cause  of  action  to  quiet  title  to  land  and  cause  of 
action  for  trespass  on  same  land,  arise  out  of  ''transactions  connected  with  same 
subject  of  action,"  and  may  be  joined. 

60  L.  R.  A.  589,  McMILLAN  v.  SPIDER  LAKE   SAWMILL  &  LUMBER  CO. 

115  Wis.  332,  95  Am.  St.  Rep.  947,  91  N.  W.  979. 
Assumption  of  risk. 

Cited  in  Dunn  v.  Oregon  Short  Line  R.  Co.  28  Utah,  484,  80  Pac.  311,  holding 
that  where  section  men  in  loading  ties  on  a  car  built  a  platform  to  aid  them 
in  loading,  and  one  of  them  was  injured  by  such  platform,  the  risk  of  such 
injury  was  assumed;  Corrigan  v.  West  Division  S.  S.  Co.  133  WTis.  83,  113  N.  W. 
441,  holding  that  where  the  plaintiff  knew  and  appreciated  or  ought  to  have 
known  and  appreciated  all  the  dangers  incident  to  the  work  in  which  he  was  en- 
gaged at  the  time  of  injury,  he  assumed  the  risk  thereof. 

Cited  in  note  (97  Am.  St.  Rep.  887)  on  right  of  recovery  by  employees  ac- 
cepting extra  hazardous  duties. 

Kit?  lit  of  aliens  to  benefit   of  statute  giving  right   of  action   for  death   by 
wrongful  act. 

Approved  in  Roberts  v.  Great  Northern  R.  Co.  161  Fed.  240,  holding  in  the 
absence  of  state  decisions  that  the  non-resident  alien  relatives  and  next  of  kin 
are  not  within  the  meaning  of  the  Washington  statute  giving  a  cause  of  ac- 
tion for  death  by  wrongful  act. 

Cited  in  Laconte  v.  Kenosha,  149  Wis.  347,  135  N.  W.  843,  holding  that 
widow  of  person  who  had  taken  out  final  papers,  will  not  be  deemed  non- 
resident alien,  under  statute  giving  cause  of  action  for  negligent  death,  even 
though  resided  in  foreign  country,  but  who  intended  joining  husband  here; 
Pries  v.  Ashland  Light,  Power  &  Street  R.  Co.  143  Wis.  608,  128  N.  W.  281, 
holding  that  existence  of  nonresident  aliens  does  not  debar  from  right  to 
damages  for  negligent  death,  under  statute,  other  surviving  relatives,  resided  in 
this  state,  who  would  not  have  such  rights  if  aliens  were  residents;  Lykiardop- 
oulo  v.  New  Orleans  &  C.  R.  Light  &  P.  Co.  127  La.  315,  53  So.  575,  Ann.  Cas. 
19 12  A,  976,  holding  that  under  code  provisions  granting  right  of  action  for 
negligent  death,  citizen  and  resident  of  foreign  country  may  sue  for  negligent 
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death  of  his  son  occurring  here;  Cetofonte  v.  Camden  Coke  Co.  78  X.  J.  L.  669, 
27  L.R.A.  (X.S.)  1061,  75  Atl.  913,  holding  that  under  act  of  1848,  nonresident 
alien  widow  an  sole  beneficiary,  may,  through  administrator  recover  for  negli- 
gent killing  of  husband;  Fulco  v.  Schuykill  Stone  Co.  163  Fed.  325,  holding, 
following  state  decisions,  that  the  nonresident  alien  beneficiaries  have  not  a 
right  of  action  under  the  Pennsylvania  statute  giving  an  action  for  death  by 
wrongful  act. 

Cited  in  footnotes  to  Bonthorn  v.  Phoenix  Light  &  Fuel  Co.  61  L.R.A.  563, 
which  sustains  right  of  nonresident  aliens  to  maintain  action  for  negligently 
causing  death  of  relative;  Robertson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  66  L.R.A. 
919,  which  holds  widow  residing  in  one  state  of  resident  of  such  state  who 
was  negligently  killed  in  another  state  entitled  to  benefit  of  statute  of  latter 
state  making  negligent  party  liable  therefor  and  requiring  amount  of  recovery 
to  be  paid  widow;  Romano  v.  Capital  City  B.  &  P.  Co.  68  L.R.A.  132,  which 
sustains  right  of  action  for  death  by  administrator  of  resident  alien  though 
sole  heir  is  a  nonresident  alien. 

Cited  in  note  (53  L.  ed.  U.  S.  793,  794)  on  right  of  nonresident  alien  to 
maintain  statutory  action  for  death  of  other  person. 

Limited  in  Robertson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  122  Wis.  69,  66 
L.R.A.  921,  106  Am.  St.  Rep.  925,  99  N.  W.  433,  holding  that  the  non-resident 
relatives  of  the  decedent  who  are  residents  of  other  states  of  the  United  States, 
may  maintain  an  action  under  the  statute  giving  a  right  of  action  for  death 
by  wrongful  act. 

Disapproved  in  Ferrara  v.  Auric  Min.  Co.  43  Colo.  500,  17  L.R.A. (N.S.) 
965,  95  Pac.  952,  holding  that  the  relatives  of  a  non-resident  alien  may  main- 
tain an  action  for  death  by  wrongful  act  under  the  statutes;  Patek  v.  American 
Smelting  &  Ref.  Co.  21  L.R.A.(N.S.)  274,  83  C.  C.  A.  284,  154  Fed.  191,  hold- 
ing same  following  state  decisions,  and  on  general  authority;  Renlund  v.  Commo- 
dore Min.  Co.  89  Minn.  46,  99  Am.  St.  Rep.  534,  93  N.  W.  1057,  holding  that 
the  non-resident  alien  relatives  of  a  person  killed  by  wrongful  act  of  another  are 
entitled  to  the  benefit  of  the  statutes  giving  a  right  of  action  therefor;  Kaneko 
v.  Atchison,  T.  &  S.  F.  R.  Co.  164  Fed.  263;  Saveljich  v.  Lytle  Logging  &  Mer- 
cantile Co.  97  C.  C.  A.  443,  173  Fed.  278;  Tanas  v.  Municipal  Cas  Co.  88 
App.  Div.  253,  84  X.  Y.  Supp.  1053;  Anustasahas  v.  International  Contract 
Co.  51  Wash.  120,  21  L.R.A.  (X.S.)  269,  130  Am.  St.  Rep.  1089,  98  Pac.  93; 
Gaska  v.  American  Car  &  Foundry  Co.  127  Mo.  App.  188,  105  S.  W.  3, — hold- 
ing that  the  non-resident  relatives  of  a  person  killed  by  wrongful  act  have  a 
right  of  action  therefor  under  the  statute;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Fa- 
jardo,  74  Kan.  320,  6  L.R.A. (X.S.)  683,  86  Pac.  301,  holding  that  the  non-rc-i- 
dent  alien  parents  of  a  person  killed  by  the  wrongful  act  of  another,  may  main- 
tain an  action  for  such  death;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Osgood,  36 
Ind.  App.  39,  73  X.  E.  285;  Masoitelli  v.  Union  Carbide  Co.  151  Mich.  694,  115 
X.  W.  721;  Cetofonte  v.  Camden  Coke  Co.  78  X.  J.  L.  669,  27  L.R,A.(X.S.)  1061. 
75  Atl.  913:  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Xaylor,  73  Ohio  St.  120,  3 
L.R.A.(X.S-)  475,  112  Am.  St.  Rep.  701,  76  X.  E.  505;  Pocahontas  Collieries 
Co.  v.  Rukas,  104  Va.  283,  51  S.  E.  449;  Romano  v.  Capital  City  Brick  &  Pipe 
Co.  125  Iowa,  594,  68  L.R.A.  134,  106  Am.  St.  Rep.  323;  101  X.  W.  437,  2  Ann. 
Cas.  678, — holding  that  the  administrator  of  a  resident  alien  may  maintain  an 
action  for  death  by  wrongful  act,  though  the  beneficiaries  thereunder  are  non- 
resident aliens. 
Application  of  statute  to  Instantaneous  death. 

Cited  in  Johnson  v.  Eau  Claire,  149  Wis.  200,   135  X.  W.  481.  holding  that 
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under  section  4253  laws  of  1907,  right  of  action  for  personal  injuries  occasioned 
by  negligence  survives,  but  such  cause  of  action  does  not  exist  where  death  is 
instantaneous,  new  action  being  given  under  section  4255. 

60  L.  R.  A.  J>92,   RE  MUNICIPAL   FUEL  PLANTS,   182  Mass.   605,   66   N.   E. 

25. 
Rig-lit  of  municipality  to  emvt'Se   in   private   enterprises. 

Cited  in  note    (31   L.R.A.(N.S.)    120)    on   right   of  municipality   to  engage  in 
enterprises  of  private  character. 
What  is  a  taking-  for  public   use. 

Cited  in  Rockingham  County  Light  &  P.  Co.  v.  Hobhs,  72  N.  H.  537,  66 
L.R.A.  585,  58  Atl.  46,  holding  that  the  taking  of  property  by  a  corporation 
organized  to  generate,  store,  and  sell  electricity  is  a  taking  for  a  public  use  so 
as  to  justify  the  exercise  of  the  power  of  eminent  domain. 

60  L.  R.  A.  595,  581,  DIAMONDS  v.  UNITED  STATES,  56  C.  C.  A.   122,   119 

Fed.  556. 
Intent  to  smuggle  as  necessary  to  work  forfeiture  of  imported  goods. 

Cited  in  United  States  v.  Bishop,  60  C.  C.  A.  123,  125  Fed.  186,  holding  that 
to  work  a  forfeiture  of  under  the  tariff  law  for  an  undervaluation,  the  fraudu- 
lent intent  of  the  owner  or  of  his  agent  in  entering  the  imported  merchandise, 
is  an  indispensable  condition,  but  not  so  as  to  the  recovery  of  additional  duties. 

60  L.  R.  A.  601,  FEWINGS  v.  MENDENHALL,  88  Minn.  336,  97  Am.  St.  Rep. 

519,  93  N.  W.  127. 
Liability   of   carrier   towards   passenger. 

Cited  with  special  approval  in  Woas  v.  St.  Louis  Transit  Co.  198  Mo.  675, 
7  L.R.A.(N.S.)  236,  96  S.  W.  1017,  8  Ann.  Cas.  584,  holding  street  railway 
was  only  required  to  exercise  ordinary  care  in  such  matters  and  liability  did 
not  exist  for  missiles  thrown  by  strangers  which  were  not  to  be  anticipated. 

Cited  in  Leclaire  v.  Tacoma  R.  &  Power  Co.  62  Wash.  163,  113  Pac.  268, 
holding  that  street  car  company  must  exercise  only  ordinary  care  to  guard 
against  delays  by  illegal  acts  of  third  persons ;  Hill  v.  Minneapolis  Street  R. 
Co.  112  Minn.  507,  128  N.  W.  831,  holding  that  degree  of  care  to  be  exercised 
by  common  carrier  of  passengers  is  highest  degree  of  care  and  foresight  consistent 
•with  conduct  of  business;  Bosworth  v.  Union  R.  Co.  26  R.  I.  312,  58  Atl.  982, 
3  Ann.  Cas.  1080,  holding  a  street  railway  is  only  bound  to  exercise  of  ordinary 
care  to  protect  from  acts  of  persons  not  within  its  control. 

Cited  in  notes   (97  Am.  St.  Rep.  528,  531)   on  liability  of  carrier  for  injuries 
from   strikers   or  mobs;     (118   Am.   St.   Rep.   468)    on   duties   and   liabilities  of 
street  railway  companies  toward  passengers. 
For   assaults   by   fellow   passengers. 

Cited  in  Brown  v.  Chicago,  R.  I.  &  P.  R.  Co.  2  L.R.A.(N.S.)  109,  72  C.  C.  A. 
20,  139  Fed.  975,  3  Ann.  Cas.  251,  holding  carrier  liable  in  high  degree  as  to  a 
drunken  passenger  but  that  neglect  to  exercise  such  degree  of  care  was  not  shown. 

Cited  in  footnote  to  Penny  v.  Atlantic  Coastline  R.  Co.  63  L.  R.  A.  497,  which 
holds  carrier  bound  to  warn  passenger  about  to  alight  of  possible  danger  from 
altercation  with  another  passenger. 
Pact  of  accident  as  evidence  of  negligence. 

riled  with  special  approval  in  Woas  v.  St.  Louis  Transit  Co.  198  Mo.  675.  7 
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L.R.A.  (X.S.)    236,   96    S.   W.    1017,    S   Ann.   Cas.   584,    holding  rule  that  fact   of 
accident  is  evidence  of  negligence  was  inapplicable. 

Cited  in  Rhea  v.  Minneapolis  Street  R.  Co.  Ill  Minn.  274,  126  X.  W.  823, 
holding  that  no  presumption  of  negligence  arose  from  fact  that  decedent  fell 
upon  floor  of  street  car  and  was  injured,  there  being  no  evidence  to  show  that 
railway  company  was  in  any  way  responsible  for  fall. 

60  L.  R.  A.  605,  EATOX  v.  EATOX,  66  Xeb.  676,  92  X.  W.  995,  1  Ann.  Cas. 

199. 
Validity   of   common   law   marriages. 

Cited  in  Coad  v.  Coad,  87  Xeb.  292,  127  X.  W.  455,  holding  that  where  evidence 
as  to  fact  of  entry  into  relation  of  husband  and  wife  by  present  agreement,  is 
conflicting,  subsequent  conduct  of  party  sought  to  be  charged  may  be  considered 
in  determining  question;  Brisbin  v.  Huntington,  128  Iowa.  169,  103  X.  W.  144,  5 
Ann.  Cas.  931,  holding  that  no  particular  form  of  ceremony  is  necessary  to  a 
valid  marriage,  but  all  that  is  required  is  that  the  minds  of  the  parties  met  in 
common  consent,  and  they  live  together  as  man  and  wife;  Sorensen  v.  Soren- 
sen,  68  Xeb.  515,  103  X.  W.  455,  holding  that  the  presumption  is  against  the 
marriage  where  there  was  no  cohabitation  after  the  alleged  mutual  contract 
of  marriage. 

Cited  in  note  (124  Am.  St.  Rep.  106,  117,  122)  on  common  law  marriages. 
Validation  of  marriag;e  after  removal  of  impediment  to  marriage. 

Cited  in  Re  Fitzgibbons,  162  Mich.  426,  139  Am.  St.  Rep.  570,  127  X.  W.  313 
(dissenting  opinion),  on  effect  of  cohabitation  of  parties  after  impediment  to 
their  marriage  has  been  removed;  Aldrich  v.  Steen,  71  Xeb.  53,  98  X.  W.  445, 
holding  that  the  continued  cohabitation  of  the  parties  after  the  expiration  of 
the  six  months  from  the  time  one  of  them  had  secured  a  divorce,  made  the 
parties  husband  and  wife;  Re  Wells,  123  App.  Div.  85,  108  X'.  Y.  Supp.  104, 
holding  that  where  the  parties  continued  to  cohabit  after  the  death  of  the  first 
wife,  who  had  been  living  after  the  marriage  of  the  parties  but  of  whose  exist- 
enct  the  second  wife  was  ignorant,  made  the  parties  husband  and  wife. 

Cited   in  note    (3   L.R.A. (X.S.)    246)    on  effect  of  removal  of  impediment  to 
marriage  after  cohabitation  begun. 
KiiAht   of  divorced  person  to  remarry. 

Cited  in  footnote  to  Durland  v.  Durland,  63  L.R.A.  959,  which  upholds  power 
of  legislature  to  forbid  divorced  persons  to  marry  within  six  months  after 
granting  of  the  decree. 

Distinguished  in  State  v.  Yoder,  113  Minn.  509,  —  L.R.A.  (X.S.)  — ,  130  X. 
W.  10,  holding  that  remarriage  of  divorced  person  within  six  months  from 
date  of  divorce,  though  prohibited  by  statute,  is  valid  until  dissolved  by  judicial 
decree. 

Rejected  in  J.  P.  Leininger  Lumber  Co.  v.  Dewey,  86  Xeb.  663,  126  XT.  W.  87, 
holding  that  a  prenuptial  contract  the  consideration  of  which  is  a  promise  to 
marry,  is  valid  though  made  within  the  six  months  after  one  of  the  parties 
had  secured  a  divorce,  where  the  marriage  did  not  take  place  until  after  the 
six  months  had  expired. 

Test    of    constitutionality    of    new    act    changing;    or    modifying;    existing; 
statute. 

Cited  in  Wilkinson  v.  Lord,  85  Xeb.  147,  24  L.R.A. (X.S.)    1111,  122   X.  W. 
699,  holding  that  an  independent  act  covering  a  new  subject  of  legislation  mu 
be  tested  by  the  doctrine  that  changes  or  modifications   of  existing  statutes   as 
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an  incidental  result  of  adopting  a  new  law  covering  the  whole  subject  to  which 
it  relates,  is  not  forbidden  by  the  constitution. 

60  L.  R.  A.  609,  BERLETT  v.  WEARY,  67  Neb.  75,  108  Am.  St.  Rep.  616,  93 

N.  W.  238,  2  Ann.  Cas.  610. 
Service  of  summons  on  members  of  legislature. 

Cited  in  Greenleaf  v.  People's  Bank,  133  N.  C.  300,  63  L.R.A.  503,  98  Am. 
St.  Rep.  709,  45  S.  E.  638,  on  the  exemption  from  service  of  process  of  members 
of  house  of  representatives  or  of  the  senate. 

60  L.  R.  A.  615,  SCULL  v.  ^TNA  L.  INS.  CO.  132  N.  C.  30,  95  Am.  St.  Rep.  615, 

43  S.  E.  504. 
Construction   of   life   insurance   policy. 

Cited  in  Lehman  v.  Lehman,  215  Pa.  350,  64  Atl.  598,  holding  that  a  life  in- 
surance though  not  a  testament,  is  like  a  will  to  be  liberally  construed  in  favor 
of  one  who  may  naturally  be  presumed  to  have  been  the  special  objects  of  bounty. 

60  L.   R.   A.   617,   W  ATKINS  v.  KAOLIN  MFG.   CO.   131  N.   C.   536,   42   S.   E. 

983. 
Recovery    for    injuries    resulting    from    fright. 

Cited  in  Green  v.  Shoemaker,  111  Md.  82,  23  L.R.A.  (N.S.)  672,  73  Atl.  688, 
holding  that  there  can  be  a  recovery  for  physical  injuries  which  are  the  direct  re- 
sult of  fright  arising  from  blasting  operations;  Kimberly  v.  Howland,  143  N.  C. 
405,  7  L.R.A. (N.S.)  548,  55  S.  E.  778,  holding  that  recovery  can  be  had  for 
physical  and  nervous  injuries  resulting  from  fright  caused  by  throwing  rock 
through  a  house  by  a  blast;  Philadelphia,  B.  &  W.  R.  Co.  v.  Mitchell,  107 
Md.  607,  17  L.R.A. (N.S.)  977,  69  Atl.  422,  on  the  right  to  damages  for  physical 
injuries  resulting  from  fright;  Britt  v.  Carolina  Northern  R.  Co.  148  N.  C.  39,  61 
S.  E.  601,  holding  that  mental  suffering  accompanying  physical  injury  is  a  prop- 
er element  of  damage;  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  383,  64  L.R.A. 
549,  101  Am.  St.  Rep.  2G8,  98  N.  W.  281,  holding  that  damages  may  be  recov- 
ered, for  mental  suffering  resulting  from  a  negligent  delay  in  the  delivery  of 
a  telegram. 

Cited   in   notes    (3  L.R.A. (N.S.)    60)    on   right   to   recover   for  physical   injury 
resulting  from  fright  caused  by  wrongful  act;    (123  Am.  St.  Rep.  585)    on  lia- 
bility of  adjoining  land  owner  for  nervous  shock  from  negligence  in  blasting. 
Interest   to  support  action   for  injuries  to  realty. 

Cited  in  Hinton  v.  Moore,  139  N.  C.  45,  51  S.  E.  787,  holding  that  the  grantee 
from  the  trustee  under  a  deed  of  trust  had  such  an  equitable  interest  as  to  en- 
title him  to  maintain  an  action  for  trespass  to  the  land. 

60  L.  R.  A.  620,  COX  v.  ROYAL  TRIBE  OF  JOSEPH,  42  Or.  365,  95  Am.  St. 

Rep.  752,  71  Pac.  73. 
Suicide  yrithin  insurance  policy. 

Cited   in   footnote   to   Courtmanche   v.   Supreme   Court   Independent   Order   of 
Foresters,  64  L.R.A.  668,  which  holds  accidental  death  of  assured  from  taking 
poison  to  frighten  wife  into  giving  him  money  not  within  .provision  against  li- 
ability in  case  of  self  destruction. 
Proofs  as   to   suicide. 

Cited  in  Kornig  v.  Western  L.  Indemnity  Co.  102  Minn.  35,  112  N.  W.  1039, 
holding  that  by  analogy  if  the  defendant  is  permitted  to  show  financial  em- 
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barrassment  to  prove  its  theory  of  suicide,  the  plaintiff  is  entitled  to  show  the 
opposite  condition  to  disprove  such  theory. 

Cited  in  footnote  to  Brignac  v.  Pacific  Mut.  L.  Ins.  Co.  66  L.R.A.  323,  which 
holds  that  suicidal  intent  will  not  be  found  where  facts  admit  of  different  con- 
struction. 
Burden    of   proving-    suicide. 

Cited  in  Cosmopolitan  L.  Ins.  Co.  v.  Koegel,  304  Va.  633,  52  S.  E.  166;  Hil- 
derbrand  v.  United  Artisans,  50  Or.  162,  91  Pac.  542, — holding  that  where  the 
defense  of  suicide  is  interposed  to  a  policy  of  life  insurance,  the  presumption 
is  that  the  death  occurred  from  natural  causes  and  the  burden  is  upon  the  de- 
fendant to  establish  the  suicide. 
Admissibility  of  coroner's  verdict  in  evidence. 

Cited  in  Walden  v.  Bankers'  Life  Asso.  89  ]S'eb.  553,  131  N.  W.  962,  holding 
that  verdict  of  coroner's  jury  that  deceased  committed  suicide  is  not  competent 
to  prove  that  fact  in  action  upon  policy  of  life  insurance;  Queatham  v.  Modern 
Woodmen,  148  Mo.  App.  49,  127  S.  W.  651,  holding  that  coroner's  verdict  is 
competent  as  part  of  proof  of  death  of  insured,  but  it  is  not  prima  facie  com- 
petent as  tending  to  prove  cause  of  death;  Grand  Lodge,  A.  0.  U.  W.  v.  Bannister, 
80  Ark.  196,  96  S.  W.  742,  holding  that  in  an  action  upon  an  insurance  policy, 
the  verdict  of  the  coroner's  jury  that  the  deceased  committed  suicide  is  not  ad- 
missible to  prove  a  prima  facie  case  of  suicide;  Chambers  v.  Modern  Woodmen, 
18  S.  D.  178,  99  N.  W.  1107;  Craiger  v.  Modern  Woodmen,  40  Ind.  App.  282, 
80  N.  E.  429, — holding  that  the  coroner's  verdict  and  proceedings  of  the  coroner's 
jury  is  not  admissible  in  evidence  in  an  action  upon  a  life  insurance  policy;  Sul- 
livan v.  Seattle  Electric  Co.  51  Wash.  73,  130  Am.  St.  Rep.  1082,  97  Pac.  1109. 
holding  that  the  verdict  of  the  coroner's  jury  is  inadmissible  in  an  action  for 
death  by  wrongful  act,  to  prove  the  cause  of  death;  Re  Dolbeer,  149  Cal.  247, 
86  Pac.  695,  9  Ann.  Cas.  795,  holding  that  the  verdict  of  the  coroner's  jury 
is  inadmissible  in  an  action  involving  the  testamentary  capacity  of  the  de- 
cedent; State  v.  Squires,  15  Idaho,  548,  98  Pac.  413,  holding  that  depositions 
taken  at  a  coroner's  inquest  are  admissible  for  the  purpose  of  impeachment  after 
proper  foundation  has  been  laid;  Puls  v.  Grand  Lodge,  A.  0.  U.  W.  13  N.  D. 
568,  102  N.  W.  165,  holding  that  the  verdict  of  the  coroner's  jury  if  admitted  in 
evidence  has  no  conclusive  effect  but  is  merely  to  be  treated  as  other  evidence 
and  entitled  only  to  the  same  weight. 

Cited  in  footnote  to  State  v.  Coleman,  69  L.R.A.  381,  which  holds  reading  of 
coroner's  verdict  by  prosecuting  attorney  in  propounding  question  to  witness  not 
ground  for  reversal  in  absence  of  exception  merely  because  stated  that  the  homi- 
cide was  unjustifiable. 

Cited  in  notes   (68  L.R.A.  290,  293)   on  admissibility  of  finding  of  coroner  to 
show  cause  of  death;   (95  Am.  St.  Rep.  764)  on  coroner's  inqiiest  as  evidence. 
I. oral    lodge   as   agent   of   the   supreme    lodge. 

Cited  in  Patterson  v.  United  Artisans,  43  Or.  336,  72  Pac.  1095,  holding  that 
the  acts  and  declarations  of  the  local  society  in  making  and  forwarding  proofs 
of  death,  were  the  acts  and  declarations  of  the  insurer  and  not  the  insured, 
where  such  proofs  were  required  to  be  made  by  the  local  society;  Whigham  v. 
Independent  Foresters.  44  Or.  553,  75  Pac.  1067,  holding  that  the  subordinate 
lodge  is  the  agent  -of  the  supreme  lodge  in  receiving  new  members  and  collect- 
ing assessments  and  dues. 
Duty  of  insured  to  negative  death  from  excepted  cause. 

Cited  in  note  (4  L.R.A.(N.S.)  637)  on  duty  of  insured  to  negative  death  or 
accident  from  excepted  cause. 
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60  L.  R.  A.  626,  PEPIN  v.  SOCIETE  ST.  JEAN  BAPTISTE,  24  R.  I.  550,  54 

Atl.  47. 
Remedy    for   wrongful    expulsion    from    association. 

Cited  in  footnote  to  Lahiff  v.  Saint  Joseph's  Total  Abstinence  &  Benev.  Soc. 
65  L.R.A.  92,  which  holds  wrongfully  expelled  member  entitled  to  maintain 
action  for  damages  where  remedy  by  mandamus  would  not  restore  full  enjoy- 
ment of  privileges  of  membership. 

—  Notice  of  bearing. 

Cited  in  note   (134  Am.  St.  Rep.  27)   on  notice  to  member  of  association  and 
opportunity  for  defense  before  expulsion. 
Rules   by   association   for   expulsion   of   members. 

Cited  in  note    (114  Am.  St.  Rep.  26)    on  adoption  of  rules  by  associations  to 
govern  expulsion  of  members. 
Conclusiveness  of  proceedings  of  association  in  action  for  reinstatement. 

Cited  in  Murray  v.  Supreme  Hive,  L.  M.  112  Tenn.  679,  80  S.  W.  827,  holding 
that  in  an  action  for  the  reinstatement  of  a  member  of  a  beneficial  association, 
the  court  will  uphold  the  laws  of  the  organization  and  restrict  its  inquiry  as 
to  whether  the  laws  have  been  fairly  enforced  and  without  oppression. 
Transaction   of  business  on   Sunday. 

Cited  in  State  v.  Chicago,  B.  &  Q.  R.  Co.  239  Mo.  210,  143  S.  W.  785,  holding 
that  words  "every  day"  in  act  of  1907,  requiring  railroads  to  "run  at  least  one 
regular  passenger  train  each  way  every  day"  include  Sunday. 

60  L.  R.  A.  629,  COX  v.  AMERICAN  AGRI.  CHEMICAL  CO.  24  R.  I.  503,  53 

Atl.  871. 
Assumption   of  risks. 

Cited  in  note  (17  L.R.A. (N.S.)  83)  on  servant's  assumption  of  risk  from 
latent  danger  or  defect. 

—  In  obeying  command. 

Cited  in  note  (30  L.R.A.  (N.S.)  451)  on  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command. 

Want    of    knowledge    on    part    of    servant    as    affecting    bis    contributory 
neglig'enee. 

Cited  in  Lebeau  v.  Dyerville  Mfg.  Co.  26  R.  I.  36,  57  Atl.  1092,  holding  that 
in  order  to  hold  a  servant  guilty  of  contributory  negligence  when  injured  in 
the  course  of  this  employment,  it  must  appear  that  he  was  sufficiently  acquainted 
with  his  work  to  know  and  appreciate  the  dangers  incident  to  it;  Dalton  v.  Rhode 
Island  Co.  25  R.  I.  577,  57  Atl.  383,  holding  that  in  an  action  for  negligent  in- 
juries, the  complaint  is  demurrable  if  it  alleges  that  the  injuries  resulted  from 
a  dangerous  condition  which  the  injured  party  might  have  known,  unless  it 
pleads  want  of  knowledge  thereof  or  pleads  some  excuse. 

60  L.  R.  A.  631,  EX  PARTE  FOSTER,  44  Tex.  Grim.  Rep.  423,  100  Am.  St.  Rep. 

866,  71  S.  W.  593. 
Rig'bt    to   habeas   corpus. 

Cited  in  note  (35  L.R.A. (N.S.)  885)  on  habeas  corpus  in  case  of  bail,  parole, 
or  voluntary  surrender. 

Distinguished  in  Palmer  v.  State,  170  Ala.  104,  54  So.  271,  Ann.  Gas.  3932C, 
950,  holding  that  under  statute  habeas  corpus  will  not  lie  in  favor  of  one  out 
on  bail  to  procure  his  discharge  from  bail  against  clerk  of  circuit  court  who 
approved  his  hail  bond. 
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Contempt   by   publications   as   to   trials. 

Cited  in  footnote  to  Ex  parte  Green,  66  L.R.A.  727,  which  holds  criticism  of 
manner  in  which  trials  are  conducted  without  referring  to  particular  case  in 
court  not  punishable  as  contempt. 

60  L.  R.  A.  634,  STATE  v.  RAY,  131  X.  C.  814,  92  Am.  St.  Rep.  795,  42  S.  E. 

960. 
Validity   of   police   regulations   of   municipalities. 

Cited  in  State  v.  Dannenberg,  150  N.  C.  801,  63  S.  E.  946,  holding  that  munici- 
pal corporations  have  no  inherent  police  powers  and  can  exercise  only  those 
conferred  by  statute;  Paul  v.  Washington,  134  N.  C.  372,  65  L.R.A.  908,  47  S. 
E.  793,  holding  an  ordinance  regulating  the  retail  sale  of  liquor,  establishing 
hours  therefor,  and  providing  regulations  for  the  places  of  sale,  is  valid. 

60  L.  R.  A.  638,  STATE  v.  McBEE,  52  W.  Va.  257,  43  S.  E.  121. 
Worlc  of  necessity  -within   meaning'  of  Sunday  law. 

Cited  in  State  v.  James,  81  S.  C.  201,  18  L.R.A.  (X.S.)  619,  128  Am.  St.  Rep. 
902,  62  S.  E.  214,  16  Ann.  Cas.  277,  holding  that  the  sale  of  ice  and  fresh  meats 
on  Sunday  is  not  a  work  of  necessity. 

Cited   in   footnote  to   State  v.   Collect,   64   L.R.A.   204,  which  holds   repairing 
of  belt  in  factory  on  Sunday  so  as  to  prevent  two  hundred  hands  from  losing 
work  on  the  following  day,  work  of  necessity. 
Question  for  jury. 

Cited  in  State  v.  Schatt,  128  Mo.  App.  633,  107   S.  W.   10,  holding  that  the 
question  whether  a  particular  act  of  labor  performed  an  Sunday  is  a  work  of 
necessity  or  charity  is  one  of  fact  and  referable  to  the  jury. 
Violation  of  Sunday  labor  law,  as  a  misdemeanor. 

Cited  in  Wells  v.  Com.  107  Va.  841,  57  S.  E.  588,  (dissenting  opinion),  on  the 
violation  of  the  law  against  Sunday  labor,  as  a  misdemeanor. 

60  L.  R.  A.  641,  SANDFORD  v.  POE,  16  C.  C.  A.  305,  37  U.  S.  App.  378,  G'J 

Fed.  546. 
Taxation  of  corporations. 

Cited  in  Memphis  Teleph.  Co.  v.  Cumberland  Teleph.  &  Teleg.  Co.  7(5  C.  C.  A. 
436,  145  Fed.  908,  holding  that  the  value  of  the  stock  of  a  quasi-public  corpora- 
tion such  as  a  telephone  company,  is  not  measured  by  the  cost  of  its  plant,  hut 
by  the  use  to  which  it  is  put,  its  earning  capacity  which  fixes  the  value,  and 
which  in  turn  serves  as  a  guide  to  the  taxing  officers  in  fixing  the  value  of  the 
plant. 

Cited  in  notes   (69  L.R.A.  432)   on  situs,  for  taxing  purposes,  of  tangible  per- 
sonalty of  domestic  corporation;    (62  Am.   St.  Rep.   175)    on  protection  of  cor- 
porations from  special  and  hostile  tax  legislation. 
Corporations  engaged  in  interstate  commerce. 

Cited  in  Western  U.  Teleg.  Co.  v.  Norman,  77  Fed.  24,  holding  that  a  statute 
which  attempted  to  tax  a  corporation  engaged  in  interstate  commerce,  by  tax- 
ing the  franchise  in  such  proportion  as  the  lines  within  the  state  bore  to  the 
whole  length  of  lines,  is  valid;  Coulter  v.  Weir,  62  C.  C.  A.  429,  127  Fed.  908, 
holding  that  a  franchise  tax  upon  the  intangible  property  of  a  corporation  not 
otherwise  taxed  is  not  unconstitutional  in  applying  to  an  express  company 
engaged  in  interstate  business. 

Annotation  approved  in  John  Deere  Plow  Co.  v.  Wyland,  69  Kan.  260,  76  Pac. 
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863,  2  Ann.  Cas.  304,  on  corporate  taxation  and  the  interstate  commerce  clause 

of  the  federal  constitution. 

Jurisdiction  in   equity   to  prevent   multiplicity   of  suits. 

Cited  in  Western  U.  Teleg.  Co.  v.  Xorman,  77  Fed.  21,  holding  that  a  bill  in 
equity  will  lie  to  restrain  the  state  auditor  from  certifying  to  each  of  the  county 
auditors  the  amount  of  an  illegal  tax  to  be  collected  in  their  counties,  since  the 
bill  will  prevent  a  multiplicity  of  suits;  Risley  v.  Utica,  168  Fed.  746,  on  the 
same  point. 

Distinguished   in   Pullman   Co.   v.   Tamble.    173    Fed.   200,   holding   that   a   bill 
for  an  injunction  to  restrain  the  collection  of  an  illegal  tax  by  one  county  auditor 
will  not  be  sustained  because  it  will  prevent  a  multiplicity  of  suits  where  the 
other  count}'  auditors  are  not  parties  to  the  suit. 
Injunction    against    tax. 

Cited  in  Western  U.  Teleg.  Co.  v.  Trapp,  108  C.  C.  A.  226,  186  Fed.  121,  hold- 
ing that  suit  in  equity  to  enjoin  collection  of  tax  will  not  be  entertained  by  court 
on  sole  ground  that  tax  is  illegal  or  excessive,  but  it  must  also  appear  that  reme- 
dy at  law  is  inadequate. 

Cited  in  note   (8  L.R.A.(N.S.)    125)   on  right  to  enjoin  acts  under  unconstitu- 
tional  assessment  statute   as  affected  by  other   remedies   in   case   such   acts   are 
done. 
Conelnsiveness   of   state   decisions   in    federal   courts. 

Cited  in  note  (40  L.R.A.  (X.S.)  397,  445,  446)  on  questions  of  state  law  as 
to  which  state  court  decisions  must  be  followed  in  actions  originating  in,  or 
removed  to,  Federal  courts. 

Distinguished  in  Messinger  v.  Anderson,  96  C.  C.  A.  445,  171  Fed.  795,  hold- 
iqg  that  where  at  the  time  there  was  no  settled  decision  on  the  point  in  issue 
in  the  state,  but  after  final  judgment  the  state  court  has  adopted  a  rule  con- 
trary to  the  one  adopted  in  the  federal  court,  the  latter  will  not  reverse  its  de- 
cision on  a  writ  of  error. 
Notice  of  assessment. 

Cited  in  footnote  to  Hodge  v.  Muscatine  County,  67  L.R.A.  624,  which  holds 
notice  of  assessment  or  levy  of  specific  tax  upon  business  of  selling  cigarettes 
unnecessary. 

GO  L.   R.  A.  671,  WESTERN  U.  TELEG.   CO.  v.  TAGGART,   141  Ind.  281,  40 
N.  E.  1051. 

Affirmed  in  163  U.  S.  26,  41  L.  ed.  58,  16  Sup.  Ct.  Rep.  1054. 

Followed  without  discussion  in  Western  U.  Teleg.  Co.  v.  State,  146  Ind.  57, 
44   N.   E.   793;    Western   U.   Teleg.   Co.   v.   State,   147   Ind.   275,   45   N.   E.   473; 
Western  U.  Teleg.  Co.  v.  Henderson,  68  Fed.  599. 
Taxation   of   corporations. 

Cited  in  State  v.  Adams  Exp.  Co.  144  Ind.  557,  42  N.  E.  483,  holding  that 
a  statute  providing  for  the  taxation  of  express  companies  by  taking  the  propor- 
tion of  the  entire  value  of  the  capital  stock  less  the  value  of  all  property  locally 
taxable  within  the  state  which  the  mileage  within  the  state  bore  to  the  entire 
mileage,  is  constitutional;  State  Tax  Comrs.  v.  Holliday,  150  Ind.  254,  42 
L.R.A.  839,  49  N.  E.  14  (dissenting  opinion),  on  the  same  point,  as  to  tele- 
graph and  railroad  companies. 
Conclnaiveness  of  enrolled  and  authenticated  bill. 

Cited  in  Lewis  v.  State,  148  Ind.  350,  47  N.  E.  675,  holding  that  a  statute 
duly  signed  by  the  presiding  officers  of  both  houses  of  the  legislature,  is  con- 
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elusive  evidence  that  the  statutes  was  in  all  things  duly  passed  in  conformity 
with  the  requirements  of  the  constitution;  State  ex  rel.  Colbert  v.  Wheeler, 
172  Ind.  580,  89  N.  E.  1,  19  Ann.  Cas.  834,  holding  same  and  that  it  is  not 
allowable  to  look  to  the  journals  of  either  house  to  prove  the  contrary;  Lafferty 
v.  Huffman,  99  Ky.  93,  32  L.R.A.  206,  35  S.  W.  123,  holding  that  a  properly  en- 
rolled and  attested  bill  cannot  be  rendered  invalid  by  a  reference  to  the  journals 
of  the  legislature. 

Cited  in  note   (40  L.R.A. (N.S.)   4,  22)    on  collusiveness  of  enrolled  MIL 
Admission  by  demurrer. 

Cited   in  Hays  v.  Hays,   40   Ind.  App.  473,  82   N.  E.   90,  holding  that  a  de- 
murrer to  a  pleading  admits  all  issuable  facts  alleged  therein  but  no  other. 
Sufficiency  of  pleadings. 

Cited  in  Davis  v.  Clements,  148  Ind.  610,  62  Am.  St.  Rep.  539,  47  N.  E.  1056, 
holding  that  an  allegation  that  the  plaintiff  is  entitled  to  one-third  of  the  pro- 
ceeds of  the  sale  of  land  paid  to  her  before  any  shall  be  applied  on  judgments 
against  the  defendant,  is  insufficient  as  stating  legal  conclusions  where  the 
facts  concerning  such  judgments  are  not  stated;  Grand  Lodge  A.  0.  U.  W.  v. 
Hall,  31  Ind.  App.  109,  67  N.  E.  272,  holding  that  an  averment  that  at  the 
time  of  his  death  the  deceased  was  a  member  of  the  defendant  order  and 
entitled  to  all  the  benefits  of  such  membership  was  a  statement  of  a  conclusion 
and  not  sufficient  in  an  action  on  a  benefit  certificate. 

60  L.  R.  A.  699,  PARKER  v.  NOTHOMB,  65  Xeb.  315,  91  X.  W.  395,  93  X.  W. 

851. 
Statutory  construction. 

Cited  in  State  ex  rel.  Douglass  County  v.  Drexel,  75  Xeb.  617,  106  X.  W.  791. 
holding  that  in  construing  a  statute  the  courts  will  endeavor  to  ascertain  the 
intention  of  the  legislature  and  if  this  can  be  ascertained  it  will  control  over 
the  strict  literal  interpretation  when  the  latter  would  lead  to  palpable  injus- 
tice, or  absurdity?  Marion  v.  Cedar  Rapids  &  M.  R.  Co.  120  Iowa,  265,  94 
N.  W.  501,  holding  that  where  the  language  of  the  act  is  doubtful  or  ambiguous 
that  construction  should  be  given  to  it  which  will  most  nearly  conform  to 
reason  and  justice,  since  the  legislature  will  not  be  presumed  to  have  intended 
that  which  is  unreasonable  or  absurd. 
Sufficiency  of  complaint  in  bastardy  proceeding's. 

Distinguished  in  Campion  v.  Lattimer,  70  Xeb.  247,  97  X.  W.  290,  holding 
that  a  complaint  in  a  bastardy  proceedings  which  states  that  the  complainant 
is  an  unmarried  woman  residing  in  the  county  where  complaint  was  filed  and 
that  on  a  certain  day  she  was  delivered  of  a  bastard  child  and  that  the  defend- 
ant is  the  father,  is  sufficient  to  sustain  a  verdict  of  guilty. 
Necessity  of  complainant  in  bastardy  proceedings  being-  unmarried. 

Cited  in  People  ex  rel.  Simpson  v.  Griffin,  142  111.  App.  592,  holding  that 
under  the  statute  the  mother  of  a  bastard  child  in  order  to  maintain  bastardy 
proceedings,  must  be  unmarried  both  when  the  child  is  conceived  and  when  it 
is  born. 

60  L.  R.  A.  706,  CAHILL  v.  CAHILL,  75  Conn.  522,  54  Atl.  201,  732. 
Title   sufficient   to   sustain   action   of   ejectment. 

Cited  in  Cahill  v.  C'ahill,  76  Conn.  545,  57  Atl.  284,  holding  that  in  an 
action  in  the  nature  of  ejectment  to  determine  title,  the  plaintiffs  cannot  recover 
upon  the  proof  of  a  mere  trespass,  but  they  must  establish  a  legal  title  and 
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that  they  were  dispossessed:  Moran  v.  Denison,  79  Conn.  330,  65  Atl.  291; 
Layton  v.  Bailey.  77  Conn.  30,  58  Atl.  355, — holding  that  in  an  action  to  try 
title  the  plaintiffs  must  prevail  iipon  the  strength  of  their  own  title  and 
not  upon  the  weakness  of  the  defendant's;  Thomas  v.  Young,  79  Conn.  497, 
65  Atl.  955,  holding  that  an  action  for  the  possession  of  land  can  only  be 
supported  by  proof  of  title  in  the  plaintiff. 

Presumption  as   to   grant   arising    from   long-   continued    peaceable    posses- 
sion  of  land. 

Cited  in  East  Jellico  Coal  Co.  v.  Hays,  133  Ky.  8,  134  Am.  St.  Rep.  436, 
117  S.  W.  307,  holding  that  peaceable  possession  for  a  long  period  of  years 
may  tend  to  establish  the  existence  of  a  grant  and  the  claim  to  the  property 
may  have  become  so  stale  that  a  court  of  equity  will  refuse  to  aid  it  though 
the  statutory  period  of  limitations  has  not  expired. 

60  L.  R.  A.  713,  BRUNSWICK  &  W.  R.  CO.  v.  PONDER,  117  Ga.  63,  97  Am.  St. 

Rep.  152,  43  S.  E.  430. 
Duty  of  railroad  company  to  protect  passenger  from  third  persons. 

Cited  in  Mayfield  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  97  Ark.  28,  32  L.R.A.(N.S.) 
528,  133  S.  W.  168,  holding  that  railroad  company  is  bound  to  use  extraordi- 
nary care  to  protect  passengers  from  assault  or  injury  from  its  agents  in 
charge  of  train  and  from  others;  Hillman  v.  Georgia  R.  &  Bkg.  Co.  126  Ga. 
817,  56  S.  E.  68,  8  Ann.  Cas.  222,  holding  that  a  railroad  company  is  bound 
to  use  extraordinary  care  and  diligence  to  protect  its  passengers  while  in  transit 
from  violence,  injury,  or  outrage  and  humiliation  by  third  parties. 

Cited  in  footnote  to  Penny  v.  Atlantic  Coastline  R.  Co.  63  L.R.A.  497,  which 
holds  carrier  bound  to  warn  passenger  about  to  alight  of  possible  danger  from 
altercation   with    another   passenger. 
—  From    public   officials. 

Cited  in  Baldwin  v.  Seaboard  Air-Line  R.  Co.  128  Ga.  572,  13  L.R.A. (N.S.) 
363,  58  S.  E.  35,  holding  that  a  passenger  who  is  removed  from  the  train  by  a 
health  officer  because  of  quarantine  regulations  has  no  cause  of  action  against 
the  railroad  company  for  wrongful  expulsion  though  the  conductor  pointed  the 
passenger  out  to  the  officer,  and  did  not  interfere  afterward. 
From  arrest. 

Cited  in  Burton  v.  New  York  C.  &  H.  R.  R.  Co.  147  App.  Div.  563,  132 
K.  Y.  Supp.  628,  holding  that  railroad  company  is  not  liable  for  arrest  of 
passenger,  by  police  officers,  where  passenger  was  suspected  of  having  com- 
mitted murder  in  foreign  state  although  passenger  was  innocent. 

Cited  in  footnote  to  Texas  Midland  Railroad  v.  Dean,  70  L.R.A.  943,  which 
holds  railroad  company  liable  for  act  of  baggage  master  in  assisting  in  wrong- 
ful arrest  at  instance  of  city  authorities  of  passenger  awaiting  at  station  for 
train. 

Cited  in  notes  (32  L.R.A. (N.S.)  526)  on  carrier's  duty  to  protect  passenger 
from  arrest;  (40  L.R.A. (N.S.)  1074,  1075)  on  limits  of  carrier's  absolute  ob- 
ligation to  protect  passengers  from  wrongful  arrest. 

(50  L.  R.  A.  716,  STATE  v.  IRWIN,  9  Idaho,  35,  71  Pac.  608. 
Prejudicing  accused   before   the   jury  as  reversible   error. 

Cited  in  State  v.  Rodriguez,  31  Nev.  346,  102  Pac.  863,  holding  that  in 
prosecution  for  assault  upon  woman  with  intent  to  kill,  it  is  reversible  error 
for  prosecuting  attorney,  in  argument,  to  charge  accused  with  being  a  "macqne"; 
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State  v.  Gruher,  ]9  Idaho,  709,  115  Pac.  1,  holding  that  where  conduct  of  prose- 
cutor in  making  statements  in  argument  is  assigned  as  error,  language  used 
should  be  set  forth  sufficiently  for  court  to  determine  whether  or  not  same  was 
prejudicial;  State  v.  Burke,  11  Idaho,  425,  83  Pac.  228;  State  v.  Harness,  10 
Idaho,  27,  76  Pac.  788, — holding  that  a  course  of  argument  of  the  prosecuting 
attorney,  tending  to  prejudice  the  defendant  before  the  jury  is  prejudicial  error; 
State  v.  Fowler,  13  Idaho,  323,  89  Pac.  757,  holding  that  the  prosecutor  should 
not  use  his  privilege  of  examination  for  the  purpose  of  prejudicing  the  defendant 
before  the  jury;  O'Donnell  v.  People,  110  111.  App.  275,  holding  that  a  course  of 
cross-examination  by  the  prosecuting  attorney  which  prejudices  the  defendant 
is  improper. 

Cited  in  note  (62  L.R.A.  350)  on  statement  or  insinuation  of  other  crime, 
by  prosecution. 

Distinguished  in  State  v.  McGinnis,  12  Idaho,  345,  85  Pac.  1089,  holding 
that  a  repetition  of  the  statement  by  the  witness  "What  did  those  drunken 
fools  want  to  kill  me  for?"  did  not  prejudice  the  defendant  before  the  jury, 
where  the  judge  immediately  ordered  the  jury  to  disregard  the  statements 
and  ordered  them  stricken  out;  State  v.  Rooke,  10  Idaho.  406,  79  Pac.  82,  hold- 
ing statements  of  prosecuting  attorney  in  his  argument  not  sufficient  to  preju- 
dice the  defendant  with  the  jury;  State  v.  Levy,  9  Idaho,  514,  75  Pac.  227, 
holding  that  in  a  prosecution  for  murder  evidence  to  show  that  one  of  the  women 
with  whom  the  defendant  was  living,  had  syphilis,  was  not  prejudicial  error. 

60  L.  R.  A.  720,  LONG  v.   WILSON,   119  Iowa,  267,  97   Am.  St.  Rep.   315,   93 

N.  W.  282. 
Peculiar  interest  of  abutting?  owner  in  street. 

Cited  in  Perry  v.  Castner,  124  Iowa,  392,  66  L.R.A.  163,  100  N.  W.  84,  2 
Ann.  Cas.  363,  holding  that  an  abutting  owner  has  an  interest  in  the  street 
peculiar  to  his  situation  and  distinct  from  any  he  may  claim  as  a  citizen  of 
the  municipality;  Borghart  v.  Cedar  Rapids,  126  Iowa,  316,  68  L.R.A.  307, 
101  N.  W.  1120,  holding  that  because  the  abutting  owner  had  peculiar  rights 
in  the  streets  the  municipality  was  liable  to  him  if  they  sold  a  public  square 
under  the  power  to  vacate  the  same,  so  as  to  cut  off  the  owner  of  land  abutting 
upon  the  square  from  access  to  any  street;  State  ex  rel.  Fullerton  v.  Des 
Moines  City  R.  Co.  135  Iowa,  714,  109  N.  W.  867,  holding  that  an  abutting 
owner  has  such  a  peculiar  right  in  the  street  so  as  to  enable  to  maintain  an 
action  in  the  nature  of  quo  warranto  to  determine  the  rights  of  a  street  railway 
company  to  operate  a  line  in  the  street  under  an  expired  grant,  where  the  prose- 
cuting official  refuses  to  do  so. 

Cited  in  note  ( 106  Am.  St.  Rep.  237 )  on  rights  of  abutting  owners  as  to 
streets. 

—  Compensation    for   vacation   of    same. 

•  Cited  in  Hyde  v.  Minnesota,  D.  &  P.  R.  Co.  29  S.  D.  240,  40  L.R.A.  (N.S.) 
56,  136  N.  W.  92,  holding  that  railroad  company  is  not  liable  for  diminution 
in  value  of  private  property  because  of  inconvenience  caused  by  closing  of  street 
not  abutting  on  property,  but  which  affords  access  to  it,  where  communication 
between  property  and  general  system  of  streets  remain;  McCann  v.  Clarke 
County,  149  Iowa,  15,  36  L.R.A.(N.S.)  1118,  127  N.  W.  1011,  holding  that 
vacation  of  highway  adjacent  to  tract  of  land,  to  which  owner  has  no  other 
convenient  means  of  access,  causes  special  damage  to  owner  which  he  is  entitled 
to  recover;  Tomlin  v.  Cedar  Rapids  &  I..  C.  R.  &  Light  Co.  141  Iowa,  603,  22 
L.R.A.(N.S.)  534,  120  N.  W.  93  (dissenting  opinion),  on  the  right  to  compcnsa- 
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lion  for  vacation  of  a  street;  Ridgway  v.  Osceola,  139  Iowa,  593,  117  N.  W. 
974,  holding  that  the  vacation  of  an  alley  so  as  to  prevent  access  to  the  prop- 
erty of  an  adjoining  owner  entitles  the  abutting  owner  to  damages. 

Cited  in  note  30  L.R.A.  (X.S.)    1119,   1120,  on  right  of   abutter  to' compensa- 
tion for  vacation  of  highway. 
Who   are  bound    h>    judgments. 

Cited   in  footnote  to  Allred  v.   Smith,   65   L.R.A.   924,  which  holds   judgment 
in  action  quasi  in  rein  binding  on  the  parties  only. 
Against   municipalities. 

Cited  in  Rahr  v.  Wittmann,  147  ^Yi3.  202,  36  L.R.A. (X.S.)  395,  132  N.  W. 
3107,  holding  that  judgment  against  city  to  effect  that  street  shown  on  map 
was  not  public  street  does  not  bar  action  by  private  person,  who  was  mayor  at 
time  judgment  was  taken,  to  enforce  his  right  as  owner  of  lot,  to  use  said  street, 
against  owners  of  other  lots  in  same  block. 

Cited  in  note  (105  Am.  St.  Rep.  209)  on  who  are  bound  by  judgment  for  or 
against  municipality  or  other  governmental  body  or  its  officers. 

60  L.  R.  A.  723,  CAMPBELLSVILLE  v.  ODEWALT,  24  Ky.  L.  Rep.  1717,  1739, 
72  S.  W.  314. 

60  L.  R.  A.   727,  KIRD  v.  NEW  ORLEANS  &  N.  W.  R.  CO.  309  La.  525,  94 

Am.  St.  Rep.  452,  33  So.  587. 

Liability  of  railroad  company  for  injuries  to   passenger  by  being   struck 
by   object   near  track. 

Cited  in  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  134  N.  C.  57,  45  S.  E. 
1031,  holding  railroad  company  liable  for  injuries  to  a  passenger  by  having 
his  hand  struck  by  a  mail  crane  hanging  near  the  side  of  the  car,  where  the 
crane  was  so  constructed  that  it  could  not  hang  near  the  car  unless  the  mail 
was  negligently  hung. 
:Xegligeiice  of  passenger  in  projecting  part  of  body  out  of  window. 

Cited  in  note  (116  Am.  St.  Rep.  722)  on  negligence  of  passenger  in  projecting 
a  member  of  body  out  of  car  window. 

60  L.  R.  A.  729,  OPPENHEIMER  v.  LEVI,  96  Md.  296,  54  Atl.  74. 
Possession   sufficient   to   support  suit  to  remove  cloud  on   title. 

Distinguished  in  Stewart  v.  May,  311  Md.  170,  73  Atl.  460,  18  Ann.  Cas.  856, 
holding   that   possession   by   the   tenant   is   sufficient  to   enable   the   landlord   to 
maintain  a  bill  to  remove  cloud  on  title. 
Setting  aside  tax  title  of  lessee  acquired  through  his  failure  to  pay  taxes. 

Followed  in  Lansburgh  v.  Donaldson,  108  Md.  691,  71  Atl.  88,  holding  that 
where  the  tenant  was  bound  to  pay  the  taxes,  equity  would  set  aside  a  tax 
title  acquired  by  him  after  a  failure  to  pay  such  taxes. 

Cited  in  Christhilf  v.  Bollman,  114  Md.  483,  79  Atl.  208,  holding  that  bill  lies 
against   lessee  who  purchased   at  tax   sale   land   upon   which   he   agreed  to   pay 
taxes  in  favor  of  owner  although  such  purchaser  conveyed  property  to  daughter 
for   purpose   of   defrauding   owner. 
Relief  in    equity. 

Cited  in  Baxter  v.  Deneen,  98  Md.  215,  64  L.R.A.  958,  57  Atl.  601,  1  Ann. 
Cas.  147,  holding  that  equity  will  not  interfere  in  any  manner  to  enjoin  the 
removal  of  money  placed  in  a  bank  to  cover  margins  under  a  contract  for  the 
sale  of  futures,  since  to  do  so  would  be  enforcing  a  void  contract. 
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60  L.  R.  A.  733,  CURRAX  v.  OLSON,  88  Minn.  307,  97   Am.  St.  Rep.  517,  92 

X.  W.  1124. 
Duties  owed  to  guests  In   establishments  of  public   nature. 

Cited  in  Dewolf  v.   Ford,   193  N.   Y.  408,   21  L.R.A.  (X.S.)    864,   127   Am.  St. 
Rep.  969,  86  N.  E.  527,  reversing  119  App.  Div.  808,  104  X.  Y.  Supp.  876,  holding 
servant's  invasion   of   room   of  female   guest  and   charging  immoral   conduct  as 
stated  in   complaint  constituted  breach  of  innkeeper's  duty. 
—  Assaults  on  guests. 

Cited  in  Beilke  v.  Carroll,  51  Wash.  400,  22  L.R.A. (X.S.)  529,  130  Am.  St. 
Rep.  1103,  98  Pac.  1119,  holding  saloon  keeper  liable  for  injury  from  bartender 
pouring  alcohol  into  customer's  shoe  and  setting  it  on  fire;  Clancy  v.  Barker, 
71  Xeb.  96,  69  L.R.A.  650,  115  Am.  St.  Rep.  559,  103  X.  W.  446,  8  Ann.  Cas. 
682  (dissenting  opinion),  on  duty  of  saloon  keepers  and  their  agents  to  prevent 
assaults  on  guests,  which  could  have  been  prevented;  Cressy  v.  Republic  Creosot- 
ing  Co.  108  Minn.  356,  122  X.  W.  484,  holding  that  person  appointed  to  inspect 
creosoted  blocks  to  be  furnished  by  defendant  to  city,  may  recover  for  assault 
by  defendant's  engineer,  while  performing  duties,  pursuant  to  conspiracy  be- 
tween master  and  servant;  Penas  v.  Chicago.  M.  &  St.  P.  R.  Co.  112  Minn. 
220,  30  L.R.A. (X.S.)  635,  140  Am.  St.  Rep.  470,  127  X.  W.  926,  holding  that 
defendant's  liability  was  for  jury,  where  it  was  claimed  that  plaintiff's  minor, 
who  was  really,  but  not  apparently,  trespasser,  was  thrown  from  train  by  brake- 
man. 

Distinguished  in  Bowen  v.  Illinois  C.  R.  Co.  70  L.R.A.  923,  69  C.  C.  A. 
444,  136  Fed.  315,  holding,  where  a  station  agent  after  answering  inquiry  as  to 
demurrage  charges  shot  the  inquirer  without  a  word  as  he  was  leaving  room, 
no  liability  existed. 

60   L.   R.   A.   734,   HOLMES   v.   CATHCART,   88    Minn.   213,    97    Am.    St.   Rep. 

513,  92  N.  W.  956. 
Liability  of  agents  for  fraud  on   principal. 

Cited  in  Leonard  v.  Omstead,  141  Iowa,  488,  119  N.  W.  973;  Merrill  v.  Sax, 
141  Iowa,  394,  118  X.  W.  434, — holding  that  agent  cannot  secretly  profit  by 
transaction  but  is  required  to  account  to  principal  for  all  profits,  even  though 
received  in  transaction  relative  to  subject  matter,  in  excess  of  authority; 
Easterly  v.  Mills,  54  Wash.  359,  28  L.R.A.(KS.)  954,  103  Pac.  475,  holding 
that  broker  effecting  intermediate  sale,  thereby  securing  commission  of  which 
his  principal  is  ignorant,  is  bound  to  account  to  him  for  it;  Schick  v.  Suttle, 
94  Minn.  137,  102  X.  W.  217,  holding  if  agent  in  charge  of  negotiations  com- 
pletes exchange  without  communication  of  the  precise  terms,  any  profit  so 
made  may  be  recovered  by  principal;  Snell  v.  Goodlander,  90  Minn.  534,  97 
N.  W.  421,  holding,  though  owner  offered  to  sell  on  certain  specified  terms, 
fhat  failure  of  agent  to  communicate  facts  as  to  more  advantageous  terms 
being  obtained  would  be  a  fraud  in  law;  Kingsley  v.  Wheeler,  95  Minn.  362, 
104  X.  W.  543,  holding,  if  agent  after  in  fact  contracting  to  sell  to  third  per- 
son at  an  advance  purchases  the  land  himself  from  principal  without  disclosing 
contract  that  its  completion  creates  a  liability;  Borst  v.  Lynch,  133  Iowa,  569, 
110  X.  W.  1031,  holding  an  instruction  as  to  liability  to  account  of  agent  who 
sold  on  time  for  more  than  list  price  and  remitted  as  if  the  sale  had  been  for 
cash  was  proper. 

Cited  in  footnotes  to  Trice  v.  Comstock,  61  L.R.A.  176,  which  denies  right 
of  one  employed  to  conduct  probable  customers  to  principals  engaged  in  re- 
selling at  advances,  options  procured  from  owners  to  purchase  land  himself; 
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Van  Dusen  v.  Bigelow,  G7  L.R.A.  288,  which  holds  that  agent  for  collecting 
rent,  paying  tax,  seeing  to  repairs,  and  giving  advice  as  to  value  of  farm  lands, 
cannot  purchase  for  himself  without  full  disclosure  of  all  facts  bearing  on  the 
value  of  the  land ;  State  v.  Edwards,  69  L.R.A.  667,  which  denies  right  of 
commission  merchants  to  whom  grain  is  consigned  for  sale  on  commissions  to 
purchase  themselves  after  business  hours  at  highest  price  of  the  day  on  the 
board  of  trade. 

Cited  in  notes  (25  L.R.A.  (N.S.)  738,  on  duty  of  broker  to  impart  to  principal 
knowledge  of  favorable  terms  offered  or  acceptable  by  customer;  (28  L.R.A. 
(N.S.)  953)  on  right  of  principal  to  recover  from  broker  or  other  agent  com- 
missions received  from  other  party. 

60  L.  R.  A.  737,  CITIZENS'   STATE  BANK  v.  NORE,   67   Neb.  69,  93   N.   W. 

160,  2  Ann.  Cas.  604. 
Recovery  for  medical  services  by  ones  other  than  the  practitioner. 

Cited  in  State  Electro-Medical  Institute  v.  Platner,  74  Neb.  26,  121  Am.  St. 
Rep.  706,  103  N.  W.  1079,  holding  that  members  of  a  corporation  who  have 
furnished  medical  services  under  a  contract  with  the  corporation  with  third 
persons,  may  recover  from  such  third  parties  by  an  action  in  the  name  of  the 
corporation. 

GO  L.  R.  A.  739,  STATE  v.  JACKSON,  71  N.  H.  552,  53  Atl.  1021. 
Reasonableness  of  police  regulation  as  a  legislative  question. 

Cited  in  State  v.  Ramseyer,  73  N.  H.  40,  58  Atl.  958,  6  Ann.  Cas.  445,  hold- 
ing that  the  reasonableness  of  a  measure  as  a  means  to  an  end  is  a  legislative 
and  not  a  judicial  question;  State  v.  Cohen,  73  N.  H.  548,  63  Atl.  928,  holding 
that  the  necessity  for  and  the  reasonableness  of  a  regulation  is  a  legislative 
question  and  not  a  judicial  one. 
Construction  of  the  compulsory  education  laiv. 

Cited  in  State  v.  Hall,  74  N.  H.  63,  64  Atl.  1102,  holding  that  the  statute 
providing  for  the  compulsory  education  of  children,  is  to  receive  a  reasonable 
construction. 

60  L.   R.   A.   742,   HODGE  v.  UNITED   STATES   STEEL  CORP.   64   N.   J.   Eq. 

807,   54   Atl.   1. 
Validity  of  contract  between  corporation  and  its  directors. 

Cited  in  Barnes  v.  Spencer  &  B.  Co.  162  Mich.  522,  139  Am.  St.  Rep.  587, 
127  N.  \Y.  752,  holding  that  corporate  officer  may  deal  with  corporation  if  his 
acts  are  open  and  fair  and  known  to  directors  and  stockholders;  Green  v.  Felton, 
42  Ind.  App.  684,  84  N.  E.  166,  holding  that  directors  of  a  corporation  can  not 
fix  their  own  salaries  unless  expressly  authorized  by  the  constitution  and  by- 
laws, or  by  the  stockholders;  Griffith  v.  Blackwater  Boom  &  Lumber  Co.  55  W. 
Va.  615,  69  L.R.A.  142,  48  S.  E.  442,  holding  that  a  contract  between  a  lum- 
bering company  and  one  of  its  directors  is  merely  voidable  and  where  the 
stockholders  being  fully  informed  as  to  it  stand  by  and  permit  it  to  be  partly 
executed,  they  will  be  estopped  to  question  its  validity. 

Cited  in  footnote  to  Crichton  v.  Webb  Press  Co.  67  L.R.A.  76,  which  denies 
right  of  directors  to  fix  their  own  salaries  or  vote  allowances  to  themselves  over 
protest  of  other  directors. 

Cited  in  note    (139  Am.  St.  Rep.  615,  616,  625)    on  validity  of  contracts  be- 
tween director  and  corporation. 
L.R.A.  Au.  Vol.  VI.— 44. 
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Revievr  of  same  by   the   courts. 

Distinguished  in  Booth  v.  Land  Filling  &  Improv.  Co.  68  N.  J.  Eq.  540,  59 
Atl.  767,  holding  that  where  the  contracts  in  their  entirety  wen-  not  sub- 
mitted to  the  stockholders,  nor  voted  on  by  the  stockholders,  the  contracts  with 
the  directors  personally  or  in  which  they  are  interested,  are  reviewable  by  the 
courts  at  the  instance  of  the  dissenting  stockholders;  Lillard  v.  Oil,  Paint  & 
Drug  Co.  70  N.  J.  Eq.  205,  56  Atl.  254,  holding  that  the  courts  had  the  power 
to  review  the  reasonableness  of  a  contract  fixing  the  salaries  of  the  officers  of 
the  corporation  where  the  same  had  been  adopted  by  the  vote  of  the  majority 
stockholder. 
Ratification  of  acts  of  directors. 

Cited  in  Russell  v.  Henry  C.  Patterson  Co.  232  Pa.  120,  36  L.R.A.  (X.S.)  203. 
81  Atl.  136,  holding  that  majority  of  stockholders  who  are  also  directors,  may 
at  regular  stockholder's  meeting  ratify  and  confirm  resolution  of  board  of 
directors  increasing  salaries  of  two  of  directors,  where  salaries  are  reasonable; 
Siegman  v.  Electric  Vehicle  Co.  72  X.  J.  Eq.  409,  65  Atl.  910.  holding  that  the 
approval  of  the  stockholders  of  a  corporation  does  not  validate  the  declaration 
of  dividends  from  the  capital  of  the  corporation;  Colgate  v.  United  States 
Leather  Co.  73  X.  J.  Eq.  87,  67  Atl.  657,  holding  that  individual  stockholders 
are  not  trustees  for  each  other  but  each  may.  as  a  member  of  the  general  body 
corporate,  exercise  his  individual  right  and  vote  with  other  stockholders  on  the 
ratification  of  a  contract  in  which  he  is  interested,  even  if  carried  by  his  vote. 

Cited  in  note   (36  L.R.A.  (X.S.)   200)   on  ratification  of  directors'  acts  by  vote 
of  stockholders  including  directors. 
Who  may   question    sneh   acts. 

Cited  in  O'Connor  v.  International  Silver  Co.  68  X.  J.  Eq.  74.  59  Atl.  321, 
holding  that  a  person  who  has  purchased  shares  of  stock  of  a  corporation  but 
which  have  not  been  transferred  on  the  books  of  the  company  to  his  name  but 
still  stand  in  the  name  of  his  grantor,  may  sue  to  prevent  the  illegal  voting 
of  stock  of  the  corporation  held  by  itself;  Mitchell  v.  United  Box  Board  & 
Paper  Co.  72  X.  J.  Eq.  586,  66  Atl.  938,  holding  that  where  the  directors  of 
an  existing  corporation  agreed  to  sell  its  property  to  a  new  corporation  organ- 
ized by  the  officers  of  the  existing  one,  it  not  be  submitted  to  the  stockholders, 
a  dissenting  stockholder  could  question  the  validity  of  the  sale. 

60  L.  R.  A.  750,  BOUVIER  v.  BALTIMORE  &  X.  Y.  R.  CO.  67  X.  J.  L.  281,  :>1 
Atl.   781. 

Review  of  order  in  condemnation  proceedings  in  69  X.  J.  L.  150.  53  Atl.  1040. 

Subsequent  bill  in  equity   in   70  X.  J.  Eq.   164,   62   Atl.  868. 
Effect    of   "Act   respecting   conveyances." 

Cited  in  Lauter  &  Co.  v.  O'Toole,  77  N.  J.  L.  31,  71  Atl.  288,  holding  that  -oho 
provisions   of  the   conditional   sales   act  are  not  affected   by   the   act   respecting 
conveyances  nor  the  act  to  repeal   sundry  acts   respecting  conveyances,   because 
the  object  is  not  expressed  in  the  title. 
Conveyances  on   condition   subsequent. 

Cited  in  State  ex  rel.  Ellerbeck  v.  Salt  Lake  City,  29  Utah,  366,  81  Pac. 
273,  holding  that  a  sale  upon  condition  subsequent  carries  to  the  grantee  all 
the  incidents  of  absolute  ownership  until  the  condition  is  broken,  and  also 
citing  annotation  on  this  point. 

Cited  in  note  (32  L.R.A. (X.S.)  120)  on  character  and  effect  of  provision  in 
deed  for  construction  of  railroad  within  specified  time. 
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Adoption   of   English    law   of   maintenance. 

Cited  in  Bigelow  v.  Old  Dominion  Copper  Min.  &  Smelting  Co.  74  N.  J.  Eq. 
490,  71  Atl.  153,  holding  that  Xew  Jersey  has  not  adopted  the  English  law  of 
champerty  and  maintenance;  Weller  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  66 
N.  J.  Eq.  17,  57  Atl.  730,  on  the  existence  of  the  English  law  of  champerty  and 
maintenance  in  New  Jersey. 
Transfer  of  right  of  entry  after  condition  broken. 

Approved  in  Moore  v.  Sharpe,  91  Ark.  413,  23  L.R.A.  (X.S.)  940,  121  S.  W. 
341,  holding  that  under  the  state  statutes  a  grantor  in  a  conditional  deed  may, 
on  condition  broken,  deed  to  another  thereby  declaring  a  forfeiture  divesting 
the  defeasible  title  and  convey  the  same  to  his  grantee. 

Cited  in  note   (23  L.R.A.  (N.S.)    232)    on   personal  quality  of  grantor's  right 
to  rescind  for  breach  of  condition  as  to  support. 
Conveyance   of   land   held   adversely. 

Cited  in  Radley  v.  Radley,  78  N.  J.  Eq.  172,  78  Atl.  194,  holding  that  life 
estate  may  be  sold  without  consent  of  life  tenant  only  when  it  exists  as  in- 
terest in  land  remainder  of  which  is  in  others  who  are  entitled  to  possession 
with  life  tenant  or  exclusive  of  his  possession. 

Cited  in  note   (35  L.R.A.  (N.S.)    729,  763)   on  effect  of  conveyance  of  land  held 
adversely. 
Necessity  of  entry  to  enforce  breach  of  condition   subsequent. 

Cited  in  note  (14  L.R.A.  (N.S.)  1190)  on  necessity  of  entry  or  formal  decla- 
ration as  condition  of  enforcing  forfeiture  for  breach  of  condition  subsequent. 

60  L.  R.  A.  768,  PEOPLE  EX  REL.  NORTH  v.  FEATHERSTONHAUGH,  172 

N.  Y.  112,  64  N.  E.  802. 
Validity  of  contracts  requiring  compliance  with   the   labor  laTV. 

Cited  in  City  Street  Improv.  Co.  v.  Kroh,  158  Cal.  327,  110  Pac.  933,  holding 
that  violation  of  invalid  provisions  in  specifications  for  improvements  by  con- 
tractor by  employing  unnaturalized  aliens  would  not  defeat  right  of  recovery 
under  contract;  Knowles  v.  New  York,  176  N.  Y.  440,  68  N.  E.  860,  holding  that 
the  fact  that  the  provisions  of  the  labor  laws  were  included  in  a  contract,  does 
not  render  the  contract  void,  since  it  will  be  presumed  that  the  contractors 
acted  in  regard  to  the  same,  considering  the  labor  law  invalid  as  it  had  been 
so  declared;  Untermyer  v.  Yonkers,  112  App.  Div.  310,  98  N.  Y.  Supp.  563, 
holding  that  where  the  contractors  treated  the  labor  law  as  invalid  and  made 
their  bids  without  reference  to  it,  a  contract  was  not  void  because  it  contained 
a  provision  that  the  labor  law  should  be  complied  with ;  People  ex  rel.  Cossey  v. 
Grout,  179  N.  Y.  429,  72  N.  E.  464,  1  Ann.  Cas.  39  (dissenting  opinion),  on  the 
distinction  between  the  employment  of  labor  by  the  city  and  by  a  contractor 
with  the  city  as  affected  by  the  labor  law;  Ryan  v.  New  York,  177  N.  Y.  281, 
69  N.  E.  599,  Affirming  78  App.  Div.  135,  79  N.  Y.  Supp.  599  (dissenting  opinion), 
on  the  validity  of  the  labor  law. 
Validity  of  contract  requiring?  repairs  on  pavements  by  the  contractor. 

Cited  in  Asphalt  Paving  &  Contracting  Co.  v.  New  York,  69  Misc.  590,  ]27 
N.  Y.  Supp.  794,  holding  that  contract  to  lay  pavement  and  to  keep  it  in  repair 
for  15  years,  city  retaining  30  per  cent  of  contract  price,  to  be  paid  3  per  cent 
per  year  if  repairs  were  made  must  be  construed  as  contemplating  necessity  of 
making  repairs  and  not  as  in  nature  of  guaranty  that  it  would  not  need  repairs; 
JBinnii  ger  v.  New  York,  177  N.  Y.  217,  6fl  N.  E.  390  (dissenting  opinion),  on 
the  distinction  between  repairing  and  repaying  streets. 
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Distinguished  in  Bradshaw  v.  Jamestown,  125  App.  Div.  87,  109  X.  Y.  Supp. 
618,  holding  that  a  contract  requiring  the   contractor  to  repair  pavements  for 
ten  years  after  it  was  laid,  including  repairs  resulting  from  the  action  of  the 
elements,  was  void. 
Certiorari. 

Cited  in  People  ex  rel.  Republican  &  Journal  Co.  v.  Wiggins,  199  X..  Y.  386, 
92  X.  E.  789,  holding  that  determination  of  supervisors  representing  one  of  two 
principal  political  parties,  which  designates  newspapers  to  publish  session  laws, 
is  not  reviewable  by  certiorari;  Delaware,  L.  &  W.  R.  Co.  v.  Stevens,  172  Fed. 
606,  holding  that  certiorari  would  not  lie  to  review  an  order  of  the  public  service 
commission  directing  a  railroad  company  to  stop  certain  trains  at  a  certain 
station;  People  ex  rel.  Schau  v.  McWiUiams,  185  X.  Y.  96,  77  X.  E.  785,  hold- 
ing that  certiorari  would  not  lie  to  review  the  decision  of  the  civil  service  com- 
mission in  classifying  the  position  of  battalion  chief  of  the  fire  department  as 
being  a  competitive  office. 

60  L.  R.  A.  774,  PEOPLE  EX  REL.  CORKRAX  v.  HYATT,  172  X.  Y.  176,  92 
Am.  St.  Rep.  706,  64  X.  E.  825. 

Affirmed  on  writ  of  error  in  188  U.  S.  691,  47   L.  ed.  657,  23  Sup.  Ct.  Rep. 
456. 
Rule  governing:  interstate   extradition. 

Cited  in  note    (112  Am.   St.   Rep.   109)    on  rule  governing  interstate  extradi- 
tion. 
Who  is  a   fugitive   from  justice. 

Cited  in  People  ex  rel.  Genna  v.  McLaughlin,  145  App.  Div.  515,  130  X.  Y. 
Supp.  458;  People  ex  rel.  Meeker  v.  Baker,  142  App.  Div.  600,  127  X.  Y.  Supp. 
382, — holding  that  fugitive  from  justice  will  not  be  extradited  unless  he  was 
physically  present  in  foreign  state  at  time  of  commission  of  alleged  crime:  People 
ex  rel.  American  Surety  Co.  v.  Benham,  71  Misc.  355,  128  X.  Y.  Supp.  610, 
holding  that  upon  expiration  of  sentence,  one  coniined  in  federal  prison  outside 
of  state,  may  be  extradited  for  crime  within  state  committed  prior  to  such 
incarceration;  State  ex  rel.  Munsey  v.  Clough,  71  X.  H.  600,  67  L.R.A.  951,  53 
Atl.  1086,  holding  that  to  be  a  fugitive  from  justice,  the  accused  must  be  within 
the  jurisdiction  of  the  demanding  state  at  the  time  the  offense  was  committed, 
and  more  constructive  presence  there  is  not  sufficient;  Com.  v.  Philadelphia,  220 
Pa.  405,  21  L.R.A.(X.S.)  945,  69  Atl.  916,  holding  that  the  warrant  and  indict- 
ment is  presumptive  but  not  conclusive  evidence  that  the  accused  is  a  fugitive 
from  justice;  People  v.  Martin,  77  App.  Div.  404,  79  X.  Y.  Supp.  340,  holding 
that  if  a  person  procured  an  affidavit  and  caused  the  same  to  be  filed  in  an- 
other state  without  going  into  the  jurisdiction  of  such  state,  he  could  not  be  extra- 
dited if  the  affidavit  was  false. 

Cited  in  footnotes  to  State  ex  rel.  Munsey  v.  Clough,  67  L.R.A.  946,  which 
holds  finding  that  an  accused  is  a  fugitive  from  justice  not  precluded  by  fact 
that  indictment  shows  offense  to  have  been  committed  more  than  six  years  be- 
fore finding  of  indictment;  Farrell  v.  Hawley,  70  L.R.A.  686,  which  holds  that 
one  canot  be  a  fugitive  from  justice  unless  he  was  in  the  state  from  which  the 
demand  comes  when  the  alleged  crime  was  committed. 

Cited  in  notes  (112  Am.  St.  Rep.  123)  on  effect  where  accused  conclusively 
proves  that  he  was  not  in  demanding  state;  (112  Am.  St.  Rep.  141)  on  effect 
of  recitals  in  executive  warrant  as  evidence  that  person  is  fugitive. 

Distinguished  in  Re  Moyer,  12  Idaho,  262,  12  L.R.A. (X.S.)   231,  118  Am.  St. 


693  L.  R.  A.  CASES  AS  AUTHORITIES.  [60  L.R.A.  774 

Rep.  214,  85  Pac.  897,  holding  that  where  the  accused  is  personally  within  the 
jurisdiction  of  the  demanding  state,  he  can  not  raise  the  question  as  to  whether 
he  was  a  fugitive  from  justice,  in  habeas  corpus  proceedings. 
What   may   be   determined   on   habeas   corpus   in    extradition    proceedings. 

Cited  in  People  ex  rel.  Meeker  v.  Baker,  139  App.  Div.  472,  124  N.  Y.  Supp. 
47,  to  the  point  that  question  of  fact  whether  prisoner  was  fugitive  from  justice 
could  be  inquired  into  on  habeas  corpus  proceedings;  State  ex  rel.  Haff  v. 
Schlachter,  21  S.  D.  280,  111  X.  \V.  566,  holding  that  in  habeas  corpus  proceed- 
ings relator  was  simply  required  to  show  that  he  was  not  personally  present 
in  demanding  state  on  date  charged,  where  no  a.ttempt  was  made  to  show  when 
crime  for  which  he  was  arrested  on  extradition  warrant,  was  committed;  Com. 
v.  Sheriff,  38  Pa.  Co.  Ct.  59,  20  Pa.  Dist.  R.  420,  holding  that  person  arrested 
on  extradition  warrant  may  show  in  habeas  corpus  that  he  was  not  physically 
present  within  state  demanding  him  at  time  crime  was  committed;  Re  Water- 
man, 29  Nev.  294,  11  L.R.A.  (N.S.)  430,  89  Pac.  291,  13  Ann.  Cas.  926,  holding 
that  the  court  may  on  habeas  corpus,  go  behind  the  executive  warrant,  and 
may  examine  into  the  sufficiency  of  the  papers  on  which  the  warrant  is  based, 
and  may  discharge  the  prisoner  if  they  are  insufficient;  Re  Depue,  185  N.  Y. 
64,  77  N.  E.  798,  holding  that  on  habeas  corpus  all  the  jurisdictional  facts  are 
open  for  review  and  decision  by  the  court  granting  the  writ;  People  ex  rel. 
Hamilton  v.  Police  Commissioner,  100  App.  Div.  486,  91  N.  Y.  Supp.  760,  hold- 
ing that  on  habeas  corpus,  the  court  will  not  determine  whether  the  indictment 
is  technically  defective. 

Cited  in  note  (21  L.R.A. (N.S.)  940)  on  right,  in  reviewing  extradition  pro- 
ceedings, to  be  heard  upon  merits  of  charge. 

Distinguished  in  Munsey  v.  Clough,  196  U.  S.  375,  49  L.  ed.  518,  25  Sup.  Ct. 
Rep.  282,  holding  that  where  the  evidence  is  conflicting  as  to  the  presence  of 
the  accused  within  the  state  at  the  time  the  alleged  offense  was  committed,  it  will 
not  warrant  his  discharge  upon  habeas  corpus. 
Powers   of    extradition. 

Cited  in  People  ex  rel.  Kopel  v.  Bingham,  189  N.  Y.  127,  81  N.  E.  773,  Affirm- 
ing 117  App.  Div.  412,  102  N.  Y.  Supp.  878,  holding  that  whatever  authority  the 
governor  of  a  state  has  to  grant  extradition  of  a  fugitive  from  justice,  is  derived 
from  the  federal  constitution  and  the  statutes  made  pursuant  thereto;  Re  Kopel, 
148  Fed.  506,  holding  that  the  only  powers  of  extradition  are  those  granted  by 
the  federal  constitution  and  statutes. 
Precise  date  as  a  material  ingredient  in  crime. 

Cited  in  People  v.  Jones,  129  App.  Div.  775,  113  N.  Y.  Supp.  1097,  holding  that 
the  precise  date  of  the  commission  of  the  offense  was  not  a  material  ingredient 
of  the  offense  of  keeping  a  disorderly  house,  and  the  date  need  not  be  specifically 
stated  in  the  indictment. 
"What    constitutes   false   pretenses. 

Cited  in  People  v.  Levin,  119  App.  Div.  235,  104  N.  Y.  Supp.  647,  holding  that 
the  signing  of  a  financial  statement  for  the  purpose  of  inducing  credit,  and  after- 
ward falsely  representing  that  the  statement  was  correct  and  that  he  was  then 
in  a  better  financial  condition  than  when  the  statement  was  made,  is  sufficient 
to  sustain  a  conviction  for  obtaining  money  by  false  pretenses;  People  v.  Whitney, 
146  App.  Div.  101,  130  N.  Y.  Supp.  465,  holding  that  purchaser  of  goods  cannot 
be  convicted  of  grand  larceny  by  aid  of  false  representations,  where  he  falsely 
said  that  he  was  owner  of  diamonds  deposited  with  jeweler. 
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Right    of   accused    to    hearing    in    extradition    proceedings. 

Cited  in  note  (112  Am.  St.  Rep.  137)  on  right  of  accused  to  be  heard  in  his 
own  defense  in  extradition  proceedings. 

60  L.  R.  A.  786,  THOUSAND  ISLAND  PARK  ASSO.  v.  TUCKER,  173  N.  Y.  203, 

65  N.  E.  975. 
What   Is   regulation. 

Cited  in  Peace  v.  McAdoo,  110  App.  Div.  16,  96  N.  Y.  Supp.  1039,  holding  that 
under  a  grant  of  power  to  the  police  commissioner  to  regulate  the  movements  of 
teams  upon  the  streets,  he  has  not  the  power  to  prohibit  the  movement  of  any 
teams  upon  certain  parts  of  certain  streets. 
Dedication   of  right   of  access. 

Distinguished  in  Lent  v.  Tilyou,  106  App.  Div.  191,  94  N.  Y.  Supp.  479,  holding 
that  where  the  city  has  never  acquired  the  walks  as  streets,  the  use  of  them  by 
the  public  as  a  means  of  access  to  a  private  amusement  park  does  not  give  a 
lessor  of  land  fronting  upon  the  walks,  the  right  to  use  them  for  all  street  pur- 
poses. 
Dedication  of  land  by  map. 

Cited  in  White  v.  Moore,  73  Misc.  99.  132  N.  Y.  Supp.  441,  holding  that  laying 
out  and  mapping  of  property  constituted  dedication  of  property  as  park,  and 
use  made  of  it  as  such  by  public  afterwards  indicated  acceptance. 

60  L.  R.  A.  791,  WEBB  v.  FISHER,  109  Tenn.  701,  97  Am.  St.  Rep.  863,  72  S.  W. 

110. 
Personal  liability  of  judicial   officers. 

Cited  in  footnotes  to  Lowe  v.  Conroy,  66  L.R.A.  907,  which  holds  health  officer 
individually  liable  for  destruction  of  private  property  by  mistake  in  attempt  to 
preserve  public  health;  Rush  v.  Buckley,  70  L.R.A.  464,  which  holds  magistrate 
not  liable  to  civil  action  for  erroneously  deciding  that  he  has  jurisdiction  over 
particular  offense  of  which  complaint  is  made  to  him  and  issuing  warrant  for 
arrest  of  accused. 

Cited  in  note   ( 137  Am.  St.  Rep.  47 )    on  persconal  liability  of  judges  and  ju- 
dicial officers. 
Dismissal   of  action   npon   court's   oiyn    motion. 

Approved  in  O'Connell  v.  Mason,  65  C.  C.  A.  541,  132  Fed.  247,  holding  that  a 
court  may  of  its  own  motion  dismiss  an  action  as  frivolous  if  the  complaint 
presents  no  cause  of  action. 

60  L.  R.  A.  793,  NELSON  v.  McLELLAN,  31  Wash.  208,  96  Am.  St.  Rep.  002.  71 

Pac.  747. 
Liability    for   injuries   to   children   by   attractive   nuisances. 

Cited  in  McAllister  v.  Seattle  Brewing  &  Malting  Co.  44  Wash.  183,  87  Pac.  68, 
holding  that  a  landowner  allowing  unguarded  machinery  to  remain  in  a  place 
where  it  will  attract  children  to  play  with  it,  is  liable  for  injuries  to  children 
resulting  therefrom. 

Cited  in  notes   (19  L.R.A.(X.S.)    1128)    on  attractive  nuisance:    (100  Am.  St. 
Rep.   195)    on  right  to  recover  for  negligence  in  absence  of  privity  in   case  of 
inherently  dangerous  articles. 
Storage  of  unguarded   explosives. 

Cited  in  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  95  Minn.  484,  70  L.R.A.  507,  111 
Am.  St.  Rep.  483,  104  N.  W.  443,  5  Ann.  Cas.  498,  holding  that  it  was  negli- 
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gence  to  permit  explosives  to  remain  where  they  could  be  reached  by  children, 
so  as  to  make  the  defendant  liable  for  injuries  to  children  resulting  therefrom ; 
Olson  v.  Gill  Home  Invest.  Co.  58  Wash.  158,  27  L.R.A.  (N.S.)  889,  108  Pac.  140, 
holding  defendant  liable  for  injuries  to  a  child,  resulting  from  an  explosion  of 
dynamite  stored  in  a  place  within  the  city  contrary  to  the  ordinance,  and  in  a 
place  where  it  knew  that  children  were  in  the  habit  of  playing. 

Cited  in  footnote  to  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  70  L.R.A.  503.  which 
holds  railroad  company  leaving  dynamite  exposed  on  its  premises  where  children 
are  known  to  be  in  habit  of  playing,  liable  for  injury  to  one  of  them  by  explosion 
of  stick  of  dynamite  taken  from  the  premises. 

Cited  in  note  (14  L.R.A. (N.S.)  587)  on  liability  for  injury  to  children  from 
explosives  left  accessible. 

60  L.  R.  A.  795,  WILLIAMS  v.  SOUTH  PENN  OIL  CO.  52  W.  Va.  181,  43  S.  E. 

214. 
Meaning-  of  word  "surface." 

Cited  in  Dolan  v.  Dolan,  70  W.  Va.  82,  73  S.  E.  90,  on  admissibility  of  evidence 
to  explain  meaning  of  word  "surface"  used  without  qualification  in  devise  of 
land. 

Cited  in  note  (135  Am.  St.  Rep.  136)  on  rights  of  owner  of  surface  as  against 
owner  of  minerals  thereunder. 

60  L.  R.  A.  801,  STATE  v.  SHAW,  64  S.  C.  566,  92  Am.  St.  Rep.  817,  43  S.  E.  14. 
Granting;  new  trial. 

Cited  in  Gunter  v.  Fallow,  78  S.  C.  458,  59  S.  E.  70,  holding  that  a  verdict  and 
judgment  which  is   absolutely  without  any  evidence  to  support  it,   may   be  set 
aside  and  the  Supreme  Court  may  grant  a  new  trial. 
Liability   of  parent  for   punishment   of  child. 

Cited  in  note    (21  L.R.A. (N.S.)    218)    on  liability  of  parent  or  custodian  for 
punishment  of  child. 
Homicide  by  excessive  chastisement. 

Cited  in  note   (63  L.R.A.  393)   on  homicide  by  excessive  or  improper  chastise- 
ment. 
Inference   of  intent   to  kill   from  manner  of   inflicting   injury. 

Cited  in  State  v.  Williamson,  65  S.  C.  250,  43  S.  E.  671,  holding  that  intent 
to  kill  may  be  shown  by  the  use  of  a  weapon  not  in  itself  deadly  but  used  under 
circumstances  from  which  an  intent  may  be  inferred;  Rosemond  v.  State,  86 
Ark.  162,  110  S.  W.  229,  holding  that  where  death  naturally  ensues  from  the 
force  or  manner  or  instrumentality  of  the  chastisement,  and  the  chastisement  is 
made  regardless  of  its  probable  result  in  death,  the  jury  is  authorized  to  find 
deliberation  and  specific  intent  and  may  convict  of  murder  in  the  first  degree. 
Proof  of  malice. 

Cited  in  note  (38  L.R.A.  (N.S.)  1087)  on  proof  of  malice  from  method  of 
assault. 

60  L.  R.  A.  805,  NATIONAL  TELEG.  NEWS  CO.  v.  WESTERN  U.  TELEG.  CO. 
56  C.  C.  A.  198,  119  Fed.  294. 

Followed  without  discussion  in  Sullivan  v.  Postal  Teleg.  Cable  Co.  61  C.  C.  A. 
1,  123  Fed.  412. 
What    constitutes    property. 

Cited  in  Kirby  v.  Union  P.  R.  Co.  51  Colo.  515,  119  Pac.  1042,  Ann.  Cas.  1913B, 
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461,  holding  that  nontransferrable  tickets  issued  by  railroad  are  not  property 
in  hands  of  purchaser  in  such  sense  that  they  can  he  sold. 

Cited  in  footnote  to  Dodge  Co.  v.  Construction  Information  Co.  60  L.R.A.  810, 
which   holds   facts   as    to    contemplated    buildings    or    improvements    ascertained 
promptly  by  effort  and  expense,  property  entitled  to  protection  from  rivals. 
Pi-operty   rights   In   market    quotations. 

Cited  in  footnote  to  Board  of  Trade  v.  L.  A.  Kinsey  Co.  69  L.R.A.  59,  which 
holds  property  right  in  price  quotations  gathered  by  board  of  trade  not  destroyed 
by  fact  that  a  large  per  cent  of  the  business  done  consists  of  gambling  trans- 
actions. 

Cited  in  note  (7  L.R.A.  (X.S.)  890)  on  property  rights  in  market  quotations. 
Restrictions  on  use  of  property. 

Cited  in  Board  of  Trade  v.  McDearmott  Commission  Co.  343  Fed.  19],  hold- 
ing that  a  telegraph  company  or  board  of  trade  furnishing  price  quotations 
could  restrict  their  use  to  those  who  paid  therefor;  John  D.  Park  &  Sons  Co. 
v.  Hartman,  12  L.R.A.  (K.S.)  140,  82  C.  C.  A.  158,  153  Fed.  31,  holding  that 
a  person  manufacturing  medicine  according  to  a  secret  formula  may  by 
contract  limit  the  use  of  such  formula  by  another  to  whom  it  has  been  dis- 
closed and  such  contract  is  not  invalid  as  a  restraint  on  trade. 
Enjoining  breach  of  contract. 

Cited  in  Sperry  &  H.  Co.  v.  Mechanics'  Clothing  Co.  128  Fed.  804;  Sperry 
&  H.  Co.  v.  Mechanics'  Clothing  Co.  128  Fed.  1016;  Sperry  &  H.  Co.  v.  Me- 
chanics' Clothing  Co.  135  Fed.  836, — holding  that  the  ivissuance  of  trading 
stamps  by  a  merchant  for  advertising  purposes  would  be  restrained  at  the  suit 
of  the  company  furnishing  them,  where  not  in  accordance  with  a  reasonable 
restriction  contained  in  contract  as  to  their  issuance;  Pennsylvania  Co.  v.  Bay, 
150  Fed.  772;  Illinois  C.  R.  Co.  v.  Caffrey,  128  Fed.  774, — holding  that  a  court 
of  equity  will  restrain  brokers  from  dealing  in  non-transferable  railroad  tickets, 
at  the  suit  of  a  railroad  company  which  thereby  suffers  in'  iry;  F.  YV.  Dodge 
Co.  v.  Construction  Information  Co.  183  Mass.  65,  60  L.R.A.  811,  97  Am.  St. 
Rep.  412,  66  X.  E.  204,  holding  that  a  company  furnishing  information  as  to 
public  improvements  under  contracts  that  its  customers  should  use  the  informa- 
tion for  their  own  use  only,  had  such  a  property  right  in  the  information  that 
they  could  restrain  the  use  of  it  by  a  company  receiving  it  from  a  customer; 
Sperry  &  H.  Co.  v.  Hertzberg,  69  X.  J.  Eq.  282,  60  Atl.  368,  holding  that  a 
trading  stamp  company  could  not  enjoin  the  use  of  trading  stamps  obtained 
from  a  customer  of  the  company,  where  the  contract  between  the  company  and 
its  customer  did  not  restrict  the  use  of  the  stamps. 
Enjoining-  fraudulent  use  of  property. 

Cited  in  Fonotipia  Limited  v.  Bradley,  171  Fed.  961,  holding  that  equity 
would  protect  a  manufacturer  of  talking  machine  records  from  the  sale  of 
copies  of  such  records  by  another;  Board  of  Trade  v.  Christie  Grain  &  Stock 
Co.  198  U.  S.  251,  49  L.  ed.  1039,  25  Sup.  Ct.  Rep.  637;  Chamber  of  Commerce 
v.  Wells,  100  Minn.  212,  111  X.  W.  157, — holding  that  the  continuous  market 
quotations  obtained  by  the  plaintiff  for  the  exclusive  use  of  its  members  will 
be  protected  by  a  court  of  equity  until  after  a  general  publication  of  the  same. 
Telegraph  company  as  a  carrier. 

Followed  in  Illinois  Commission  Co.  v.  Cleveland  Teleg.  Co.  56  C.  C.  A.  205, 
119  Fed.  308,  expressly  withholding  decision  as  to  whether  telegraph  company 
is  a  conrmon  carrier  of  news  obliged  to  furnish  service. 
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"TieUers." 

Cited  in  Chicago  &  M.  Telog.  Co.  v.  Type  Teleg.  Co.  137  111.  App.  155,  holding 
that  the  operation  of  "tickers"  for  market  quotations  is  essentially  a  telegraph 
business. 

60  L.  R.  A.  810,  F.  W.  DODGE  CO.  v.  CONSTRUCTION  INFORMATION  CO. 

183  Mass.  62,  97  Am.   St.  Rep.  412,  66  N.  E.  204. 
Restrictions   of  nse  of  property  by   purchaser. 

Cited  in  John  D.  Park  &  Sons  Co.  v.  Hartman,  12  L.R.A. (N.S.)  140,  82  C. 
C.  C.  A.  158,  153  Fed.  31,  holding  that  a  person  manufacturing  medicine  ac- 
cording to  a  secret  formula,  may  by  contract  limit  the  use  of  such  formula 
by  another  to  whom  it  has  been  disclosed  and  such  contract  is  not  invalid  as 
a  restraint  on  trade;  Garst  v.  Charles,  187  Mass.  150,  72  N.  E.  839,  holding 
that  manufacturer  could  by  contract  limit  the  prices  at  which  his  products 
should  be  sold,  and  could  enjoin  the  sale  of  the  same  by  a  retailer  at  a  price 
less  than  the  contract  price;  Wells  &  R.  Co.  v.  Abraham,  146  Fed.  195,  on  the 
same  point. 
Kit  join  ing-  fraudulent  use  of  property. 

Cited  in  Board  of  Trade  v.  Christie  Grain  &  Stock  Co.  198  U.  S.  251,  49  L. 
ed.  1039,  25  Sup.  Ct.  Rep.  637;  Chamber  of  Commerce  v.  Wells,  100  Minn. 
211,  111  N.  W.  157, — holding  that  the  continuous  market  quotations  obtained 
by  the  plaintiff  for  the  exclusive  use  of  its  members  will  be  protected  against 
fraudulent  use  until  after  a  general  publication  of  the  same. 

Cited  in  footnotes  to  National  Telegraph  News  Co.  v.  Western  Union 
Teleg.  Co.  60  L.R.A.  805,  which  holds  news  of  market  quotations  and  sporting 
items  furnished  to  patrons  of  telegraph  company  by  tickers,  property  entitled 
to  protection  against  use  by  rivals;  Board  of  Trade  v.  L.  A.  Kinsey  Co.  69 
L.R.A.  59,  which  holds  property  right  in  price  quotations  gathered  by  board 
of  trade  not  destroyed  by  fact  that  a  large  per  cent  of  the  business  done  con- 
sists of  gambling  transactions.  • 

Cited  in  note   (7  L.R.A. (N.S.)    899)   on  property  rights  in  market  quotations. 

Distinguished  in  Baker  v.  Libbie,  210  Mass.  600,  37  L.R.A.(N.S.)  944,  97 
N.  E.  109,  Ann.  Cas.  1912D,  551,  holding  that  executor  of  will  of  author  of 
friendly  letters,  which  do  not  possess  qualities  of  literature,  may  maintain  suit 
in  equity  to  restrain  publication  of  such  letters,  but  cannot  restrain  sale  of 
them. 

60  L.  R.  A.  812,  MITTENTHAL  v.  MASCAGNI,  183  Mass.  19,  97  Am.  St.  Rep. 

404,  66  N.  E.  425. 
Validity    of    contracts    ousting;    courts    of    jurisdiction. 

Cited  in  WThite  v.  Abbott,  188  Mass.  102,  74  N.  E.  305,  holding  that  a  clause 
in  an  agreement  to  the  effect  that  the  "expense  incurred  by  the  owner"  in  com- 
pleting the  contract  should  be  certified   by  the   architect   and   binding   upon   all 
parties,  is  valid  as  not  ousting  the  courts  of  jurisdiction. 
Presumption   as    to    foreign    law. 

Cited  in  Parrott  v.  Mexican  C.  R.  Co.  207  Mass.  193,  34  L.R.A.(N.S.)  275, 
93  N.  E.  590,  holding  that  there  is  general  presumption  that  laws  of  civilized 
countries  in  relation  to  contracts  to  pay  money  are  same  as  laws  of  this  state; 
Gordon  v.  Knott,  199  Mass.  179,  19  L.R.A.(N.S.)  768,  85  N.  E.  184,  holding 
that  in  the  absence  of  evidence,  it  cannot  be  presumed  that  the  common  law 
or  the  commercial  law  of  England  differs  from  the  local  law:  Cuba  R.  Co.  v. 
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Crosby,  95  C.  C.  A.  539,  170  Fed.  376,  holding  that  in  the  absence  of  proof  the 
law  to  be  applied  is  the  law  of  the  forum. 

Cited  in  note  (34  L.R.A.  (X.S.)  269)  on  presumption  that  foreign  law  is  same 
as  law  of  forum. 

GO  L.  R.  A.  815,.  GIBBS  v.  TALLY,  133  Cal.  373,  65  Pac.  970. 
Statutes    interfering    with    rights    of    contract. 

Cited  in  George  Bolln  Co.  v.  Xorth  Platte  Valley  Irrig.  Co.  19  Wyo.  555,  30 
L.R.A.  (X.S.)  873,  121  Pac.  22,  holding  that  statute  requiring  ditch  owner  to 
take  from  contractor  bond  for  purpose  of  paying  laborers,  etc.  is  unconstitu- 
tional in  so  far  as  it  creates  personal  liability  for  other  things  than  labor  and 
material  which  actually  go  into  work;  Snell  v.  Bradbury,  139  Cal.  380,  73 
Pac.  150:  San  Francisco  Lumber  Co.  v.  Bibb,  139  Cal.  194,  72  Pac.  964,— 
holding  statute  requiring  those  who  contract  to  erect  any  building,  to  give  a 
bond  which  shall  inure  to  the  benefit  of  any  person  furnishing  materials  for 
the  building,  is  unconstitutional;  Stimson  Mill  Co.  v.  Braun,  136  C'al.  12(>, 
57  L.R.A.  728,  89  Am.  St.  Rep.  116,  68  Pac.  481,  holding  that  a  statute  which 
sought  to  give  the  materialmen  and  laborers  a  lien  for  work  and  labor  furn- 
ished under  a  contract  with  the  contractor,  and  the  right  to  enforce  payment 
of  same  in  cash  from  the  land  owner  regardless  of  the  contract  price,  is  un- 
constitutional; Carroll  County  v.  Cuthbertson,  136  Iowa,  461,  114  X.  W.  17, 
holding  that  a  bond  given  according  to  the  requirements  of  an  unconstitutional 
statute,  is  invalid;  Shaughnessy  v.  American  Surety  Co.  138  Cal.  544,  09  Pac. 
250,  holding  that  since  the  statute  requiring  a  bond  from  a  building  contractor 
for  the  protection  of  material  men  and  laborers  is  unconstitutional,  a  bond 
given  pursuant  thereto,  is  invalid. 

Cited  in  note  (39  L.R.A. (X.S.)  868)  on  constitutionality  of  statute  making 
owner  liable  to  laborers  or  materialmen  because  of  nonconipliance  with  pro- 
visions for  their  protection. 

Distinguished  in  Stimson  Mill  Co.  v.  Xolan,  5  Cal.  App.  760,  91  Pac.  202. 
holding  that  a  statute  which  requires  contracts  for  buildings  of  an  amount 
exceeding  $1,000  shall  be  in  writing  and  recorded,  or  the  materialmen  and 
laborers  shall  have  a  lien  for  the  full  value  of  their  services,  is  valid  as  not 
interfering  with  the  right  of  contract. 
Limit  of  liability  of  Ituidowner  in  favor  of  materialmen  and  laborers. 

Cited  in  Stockton  Lumber  Co.  v.  Schuler,  155  Cal.  413,  101  Pac.  307,  holding 
that  the   contract  price   is  the   limit   of   liability   which   may   be   placed   on   the 
land  owner   by   liens   in  favor   of   laborers   or   materialmen. 
Effect   on   lien   of  judgment   on    debt. 

Cited  in  Erickson  v.  Russ,  21  N.  D.  209,  32  L.R.A.  (X.S.)  1074,  129  X.  W.  1025. 
holding  that  recovery  of  judgment  against  debtor,  in  suit  at  law,  does  not  waive 
right  to  lien  nor  bar  equitable  right  to  enforce  it. 

60  L.  R.  A.  817,  CEXTRAL  R.  CO.  v.  MURPHEY,  116  Ga.  863,  43  S.  E.  265. 

Reversed  in  196  U.  S.  194,  49  L.  ed.  444,  25  Sup.  Ct.  Rep.  218. 

Followed  without  discussion  in  Savannah,  F.  &  W.  R.  Co.  v.  Elder,  116  Ga. 
942,  43  S.  E.  379. 

Cited  in  Southern  R.  Co.  v.  Eagsdale,  119  Ga.  774,  47  S.  E.  179,  as  decisive 
of  questions  raised  by  pleadings  and  demurrer  but  not  urged  by  counsel. 
Application  of  statute   providing  penalty  for  failure   to   trace   lost   goods. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Henderson,  131  Ga.  79,  61  S.  E.  1111. 
holding  that  the  statute  imposing  a  penalty  upon  railroad  companies  for  nut 
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furnishing  means   of  tracing  goods   shipped  over   its   line  to  be  delivered   to   a 
connecting  carrier,  applies  only  where  the  goods  are  to  be  shipped  over  two  or 
more   connecting   lines. 
State  regulation  of  corporations  engaged   in  interstate   commerce. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  369,  33  L.R.A.  (N.S.) 
720,  108  N.  W.  902,  holding  that  the  fact  that  a  corporation  is  engaged  in  inter- 
state commerce  does  not  exempt  it  from  state  control  in  respect  to  business 
done  within  the  state  not  directly  connected  with  traffic  between  the  states. 
Duty  of  railroad  company  to  furnish  cars  for  shipment  beyond  its  own 
line. 

Cited  in  Pennington  v.  Douglas,  A.  &  G.  R.  Co.  3  Ga.  App.  675,  60  S.  E. 
485,  holding  that  at  common  law  there  is  no  duty  upon  a  railroad  company  to 
furnish  cars  for  shipment  beyond  its  own  line  and  a  petition  which  does  not 
allege  the  duty  to  furnish  cars  at  a  place  which  the  court  judicially  knows  to 
be  beyond  the  limits  of  the  defendant's  line,  is  fatally  defective. 
Limitation  of  carrier's  liability  to  OTTII  line. 

Cited  in  note  (31  L.R.A.  (N.S.)  71)  on  effect  of  statutes  on  validity  of  lim- 
itation of  carrier's  liability  to  its  own  line. 

60  L.  R.  A.  822,  MUNCIE  NATURAL  GAS  CO.  v.  MUNCIE,   160  Ind.  97,  66 

X.  E.  436. 
Powers  of  a  corporation. 

Cited  in  Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  211,  36  L.R.A. 
(N.S.)  853,  89  N.  E.  885,  holding  that  accepted  city  ordinance  granting  to  rail- 
way company  right  to  use  streets  constitutes  contract,  but  does  not  prevent 
city  from  exercising  its  police  power  in  regulating  and  restricting  use;  Cum- 
berland Teleph.  &  Teleg.  Co.  v.  Evansville,  127  Fed.  193,  holding  that  a  corpora- 
tion has  only  such  powers  as  are  expressly  given  to  it,  and  are  necessary  or 
incident  to  those  granted  for  the  purposes  and  objects  of  the  corporation : 
Scott  v.  Laporte,  162  Ind.  43,  68  N.  E.  278,  holding  that  a  municipal  corpora- 
tion has  only  such  powers  as  are  expressly  granted,  those  necessarily  implied 
or  incident  to  those  granted,  and  those  essential  to  the  declared  purposes  and 
objects  of  the  corporation;  Voss  v.  Waterloo  Water  Co.  163  Ind.  91,  66  L.R.A. 
104.  106  Am.  St.  Rep.  201,  71  N.  E.  208.  2  Ann.  Cas.  978,  holding  same  and 
that  any  doubt  or  ambiguity  should  be  resolved  against  the  corporation;  Kinsey 
v.  Union  Traction  Co.  169  Ind.  632,  81  N.  E.  922  (dissenting  opinion),  on  the 
suiiie  point;  East  Chicago  Co.  v.  East  Chicago,  171  Ind.  659,  87  N.  E.  17, 
holding  that  the  authority  to  acquire  property  for  particular  purpose  ordinarily 
carries  with  it  the  right  to  agree  upon  the  consideration  and  conditions  of  the 
conveyance;  Tolin  v.  Jones,  33  Ind.  App.  431,  71  N.  E.  678,  holding  that  in  lay- 
ing out  a  public  ditch,  "the  commissioners  have  only  such  powers  as  are  expressly 
given  by  statute  and  such  as  are  necessary  to  carry  out  the  powers  granted; 
Indianapolis  v.  Consumers'  Gas  Trust  Co.  75  C.  C.  A.  442,  144  Fed.  645,  Re- 
versing in  part  140  Fed.  367,  holding  that  an  agreement  in  the  grant  of  a 
franchise  that  at  the  end  of  ten  years  the  city  could  purchase  the  lighting  plant 
of  the  defendant  company  was  not  void  as  without  the  charter  powers  of  the 
lighting  company  to  make. 
—  To  regulate  public  service  rates. 

Citi-d  in  Boerth  v.  Detroit  City  Gas  Co.  152  Mich.  660,  18  L.R.A.  (N.S.)  1203, 
116  N.  W.  628,  holding  that  a  city  could  enter  into  a  contract  with  a  lighting 
company  for  the  lighting  of  streets  and  retaining  the  power  to  regulate  the 
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rates  to  be  charged  private  consumers;  Madison  v.  Madison  Gas  &  Electric  Co. 
129  Wis.  262,  8  L.R.A.(N.S.)  534,  116  Am.  St.  Rep.  944,  108  N.  W.  65,  9  Ann. 
Cas.  819,  holding  that  a  grant  of  a  franchise  to  a  lighting  company  impliedly 
binds  them  to  furnish  lighting  at  reasonable  rates  and  the  state  may  regulate 
such  rates  but  not  so  as  to  deprive  the  company  of  a  just  income. 

Cited   in  note    (18   L.R.A.(N.S.)    1197)    on   power   of   municipality   to    fix  gas 
rates  as  incident  of  power  to  authorize  laying  of  mains. 
Construction  of  public  contracts. 

Cited  in  State  ex  rel.  Western  C'onstr.  Co.  v.  Clinton  County,  166  Ind.  196, 
76  X.  E.  986,  holding  that  a  grant  from  the  public  should  be  strictly  construed 
in  favor  of  the  public;  Indiana  R.  Co.  v.  Hoffman,  161  Ind.  601,  69  X.  E.  399, 
holding  that  since  public  contracts  should  be  liberally  construed  in  favor  of  the 
public,  a  contract  with  a  lighting  company  as  to  the  regulation  of  rates,  should 
be  construed  so  as  to  give  the  municipality  the  right  to  regulate  rates  within 
the  city  limits  as  extended  after  the  contract  was  made;  Valparaiso  City  Water 
Co.  v.  Valparaiso,  33  Ind.  App.  198,  69  N.  E.  1018,  holding  that  an  ordinance 
granting  a  franchise  to  a  water  company  and  providing  for  a  purchase  of  the 
plant  by  the  city  after  a  certain  time,  is  to  be  construed  most  favorably,  in 
favor  of  the  city. 
Estoppel. 

Cited  in  Marion  Trust  Co.  v.  Bennett,  169  Ind.  356,  124  Am.  St.  Rep.  228, 
82  N.  E.  782,  holding  that  a  purchaser  of  stock  issued  under  an  unconstitutional 
statute  is  not  estopped  to  deny  liability  for  such  stock  by  the  fact  that  he  has 
voted  it  and  participated  in  the  management  of  the  affairs  of  the  corporation 
because  of  his  ownership  of  it. 
Remedy  to  enforce  duties  of  public  service  corporations. 

Cited  in  State  ex  rel.  Marion  v.  Marion  Light  L  Heating  Co.  174  Ind.  628, 
92  N.  E.  731,  holding  that  public  service  corporation  may  be  compelled  by 
mandamus  to  perform  duties  imposed  by  its  franchise. 

60  L.  R.  A.  831,  STATE  EX  REL.  INDIANAPOLIS  v.  INDIANAPOLIS  UNION 

R.  CO.  160  Ind.  45,  66  N.  E.  163. 
Sufficiency   of  mandatory    writ   of   mandamus   as   against    demurrer. 

Cited  in  Owen  County  Council  v.  State,  175  Ind.  616,  95  N.  E.  253:  State 
ex  rel.  Barnett  v.  State  Medical  Registration  &  Examination,  173  Ind.  "OS,  91 
N.  E.  338, — holding  that  inclusion  in  mandatory  clause  of  alternative  writ  of 
mandate  of  command  for  greater  relief  than  relator  is  entitled  to  under  allega- 
tions of  petition  and  writ,  is  fatal  on  demurrer  or  motion  to  quash;  State  ex  rel. 
Thiebaud  v.  Connersville  Natural  Gas  Co.  363  Ind.  568,  71  N.  E.  483.  holding 
that  the  including  in  the  mandatory  clause  of  an  alternative  writ  a  command 
for  greater  relief  than  the  relator  is  entitled  to  under  the  allegations  of  his 
petition  and  writ,  renders  the  same  insufficient  as  against  demurrer  for  want 
of  facts  or  a  motion  to  quash. 
Strict  construction  of  grrants  of  power  to  municipality. 

Cited  in  Scott  v.  Laporte,  162  Ind.  44,  68  N.  E.  278,  holding  that  all  reason- 
able doubts  as  to  the  existence  of  a  power  in  a  municipality,  must  be  resolved 
against  it. 
Power  of   municipalities  over  railroads. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Johnson,  45  Ind.  App.  167.  90  N.  E.  507, 
holding  that  occupancy  of  street  by  railroad  company  does  not  lessen  or  affect 
power  of  city  to  establish  grades  for  streets. 
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'Cited  in  footnote  to  Canton  v.  Canton  Warehouse  Co.  65  L.R.A.  561,  which 
denies  title  of  city  to  fee  of  streets  entitling  to  claim  compensation  from  rail- 
road company  occupying  portion  of  a  street  for  a  crossing. 

Cited  in  note  (70  L.R.A.  851,  853.  854)  on  power  of  municipality  to  compel 
change  of  grade  of  railway  in  street. 

60  L.  R.  A.  838,  VORSE  v.  NEW  JERSEY  PLATE-GLASS  INS.  CO.  119  Iowa, 

555,  97  Am.  St.  Rep.  330,  93  N.  W.  569. 
Losses  Trithiii  meaning'  of  insurance  policy. 

Cited  in  Cummings  v.  Pennsylvania  F.  Ins.  Co.  153  Iowa,  591,  87  L.R.A. (N.S.) 
1176,  134  N.  W.  79,  holding  that  insurance  against  direct  damage  by  lightning 
includes  injuries  to  property  by  being  precipitated  into  water  and  debris  by 
throwing  down  of  walls  of  building  by  stroke  of  lightning;  Jordan  v.  Iowa  Mut. 
Tornado  Ins.  Co.  151  Iowa,  84,  130  N.  W.  177,  Ann.  Gas.  1913A,  266,  holding  that 
if  policy  of  indemnity  against  loss  of  livestock  by  wind  storm,  cyclone  or 
tornado,  is  so  worded  as  to  require  interpretation,  construction  most  favorable  to 
insured  will  be  adopted. 
I.<rss  by  explosion. 

Cited  in  footnote  to  Hustaci-  v.  Phenix  Ins.  Co.  62  L.R.A.  651,  which  denies 
liability  on  fire  policy  for  fall  of  building  due  to  explosion  in  burning  building 
in  vicinity. 

Cited  in  notes  (38  L.R.A.(N.S.)  475,  478;  133  Am.  St.  Rep.  1092,  1093)  on 
liability  of  insurer  for  loss  caused  by  explosion. 

Distinguished  in  Furbush  v.  Consolidated  Patrons,  140  Iowa,  245,  118  N.  W. 
371,  holding  that  where  there  was  no  clause  in  the  policy  exempting  the  company 
from  liability  for  loss  by  explosions,  the  company  was  liable  for  loss  by  the  ex- 
plosion of  gas  ignited  from  a  lighted  lamp. 

Construction    of    insurance    contracts. 

Cited  in  note  (100  Am.  St.  Rep.  776)  on  construction  of  fidelity  insurance 
contracts. 

60  L.  R.  A.  840,  DAILY  v.  MINNICK,  117  Iowa,  563,  91  N.  W.  913. 
Sufficiency   of   consideration. 

Cited  in  First  Nat.  Bank  v.  Williams,  143  Iowa,  181,  23  L.R.A.(N.S.)  1236, 
136  Am.  St.  Rep.  759,  121  N.  W.  702,  holding  that  where  a  bank  granted  further 
time  and  surrendered  the  old  notes,  upon  the  defendant  execviting  new  note, 
there  was  a  sufficient  consideration  for  the  new  note;  Freeman  v.  Morris,  131 
Wis.  218,  120  Am.  St.  Rep.  1038,  109  N.  W.  983,  11  Ann.  Cas.  481,  holding 
that  the  naming  of  a  child  by  a  given  name  was  a  sufficient  consideration  for  a 
contract  to  devise  property  to  the  child. 

Cited  in  note   (26  L.R.A. (N.S.)   526)   on  moral  obligation  as  consideration  for 
express   promise. 
Sufficiency   of  part   performance   to   satisfy    statute   of    frauds. 

Cited  in  Starnes  v.  Hatcher,  121  Tenn.  345,  117  S.  W.  219,  holding  that  where 
a  person  agreed  in  writing  to  adopt  two  children  and  they  lived  with  him  all 
his  life,  treating  him  as  their  father  but  he  did  not  adopt  them,  that  part  of 
his  contract  whereby  he  agreed  to  leave  them  all  his  property,  would  be  en- 
forced; Chehak  v.  Battles,  133  Iowa,  110,  8  L.R.A. (N.S.)  1133,  110  N.  W.  330. 
12  Ann.  Cas.  140,  holding  that  a  surrender  of  the  child  is  a  sufficient  part  per- 
formance of  a  contract  for  adoption  so  as  to  take  it  from  within  the  statute 
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of  frauds,  though  the  contract  itself  is  not  valid  as  an  instrument  of  adoption  be- 
cause not  in  compliance  with  the  statute. 
Actions    by    third    parties    on    contracts    made    for    their    benefit. 

Cited  in  Re  Youngerman,  136  Iowa,  496,  114  X.  W.  7,  15  Ann.  Cas.  245,  holding 
that  where  a  parent  made  a  contract  with  another  person  that  if  the  father 
would  pay  part  of  the  child's  collegiate  expenses,  the  other  would  pay  the  rest, 
the  child  could  maintain  an  action  upon  the  contract,  it  being  made  for  his 
benefit;  Independent  School  Dist.  v.  Le  Mars  City  Water  &  Light  Co.  131 
Iowa,  19,  10  L.R.A.(X.S.)  863.  107  X.  W.  944,  holding  that  an  independent 
school  district,  its  limit  being  co-extensive  with  the  limits  of  the  city,  may 
maintain  mandamus  to  compel  a  water  company  to  comply  with  the  city  or- 
dinance providing  that  the  water  company  should  furnish  the  school  district  water 
for  the  schools  free  of  charge. 

Cited  in  footnote  to  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R,  Co.  59  L.R.A. 
796,  which  denies  right  of  action  against  railroad  company  carrying  mail  under 
contract  with  government,  by  sender  of  registered  mail  destroyed  through  negli- 
gence of  its  employees. 
Validity  of  contract  to  convey  land  not  yet  owned. 

Cited  in  Backman  v.  Park,  157  Cal.  612,  137  Am.  St.  Rep.  153,  108  Pac. 
686,  holding  that  it  is  permissible  for  one  to  contract  to  convey  title  to  land 
which  he  does  not  own,  and  he  is  in  default  only  when  vendee  lias  performed  his 
part  of  contract  and  made  demand  for  title  which  is  not  furnished. 

60  L.  R.  A.  846,  ILLIXOIS  C.  R.  CO.  v.  MATTHEWS,  114  Ky.  973,   102  Am. 

St.  Rep.  316,  72  S.  W.  302. 
"What   constitutes   bagrg'agre. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Baldwin.  113  Tenn.  213,  81  S.  W.  599r 
holding  that  a  traveller's  own  clothes,  and  children's  clothes,  a  savings  bank. 
and  a  musical  instrument  are  proper  articles  of  baggage;  Chesapeake  &  0.  R. 
Co.  v.  Hall,  136  Ky.  388,  124  S.  W.  372,  on  the  liability  of  a  common  carrier 
of  passengers  for  the  loss  of  money  carried  as  baggage. 

Cited  in  footnote  to  Yazoo  &  M.  V.  R.  Co.  v.  Blackmar,  67  L.R.A.  646.  whu-h 
holds  papers  of  employer  pertaining  to  business  of  an  insurance  agent  not 
baggage  of  the  latter. 

Cited  in  note    (99   Am.   St.   Rep.  355)    on   merchandise  as  baggage  by   agree- 
ment. 
Representations  as  to  same. 

Cited  in  Kast  v.  Philadelphia  &  R.  R.  Co.  28  Pa.  Super.  Ct.  Ill,  holding  that  a 
delivery  to  a  carrier  of  a  trunk  or  closed   package  without  a   statement   as  to 
its  contents  is  a   representation  that   it   contains   only   proper   articles   of   bag- 
gage. 
Liability  of  carrier  for  loss  of  bagg'age. 

Cited  in  notes   (4  L.R.A.  (X.S.)   1037)   on  liability  of  carrier  for  loss  of  drum- 
mer's baggage;    (99  Am.  St.  Rep.  359)   on  liability  for  extra  baggage. 
Who  may  recover. 

Cited  in  note  (99  Am.  St.  Rep.  388)  on  who  may  recover  for  loss  of  baggage. 

60  L.  R.  A.  849,  CUMBERLAND  TELEPH.  &  TELEG.  CO.  v.   HEXDOX,   114 

Ky.  501,  102  Am.  St.  Rep.  290,  71   S.  W.  435. 
Measure   of   damages   for   removal    of   telephone. 

Cited  in  note-  (39  L.R.A.(X.S.)  651,  052)  on  measure  of  damages  for  re- 
moval of  telephone. 
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Recovery   from   telegraph   company   for  loss  of  call   for   professional   serv- 
ices. 

Cited  in  note  (14  L.R.A.  (N.S.)  534)  on  loss  of  opportunity  to  respond  to  call 
for  professional  services  as  ground  for  action  against  telegraph  company. 

60  L.  R.  A.  850,  SUMNER  COUNTY  v.  WELLINGTON,  60  Kan.  500,  97  Am.  St. 

Rep.  396,  72  Pac.  216. 
Exemption   from    taxation. 

Cited  in  State  ex  rel.  Taggart  v.  Holcomb,  85  Kan.  183,  —  L.R.A.(N.S.)   — , 

116  Pac.  251,  Ann.   Cas.   1912D,   800,   holding  that   water   plant   owned   by  mu- 
nicipality of  another  state  and  located  in  this  state  is  subject  to  taxation  under 
laws  of  this  state;   Canaan  v.  Enfield  Village  Fire  Dist.  74  N.  H.  546,  70  Atl. 
250,  on  the  exemption  from  taxation  of  property  owned  by  one  municipality  and 
situated  in  another. 

Cited  in  notes  (16  L.R.A.  (N.S.)  867)  on  exemption  of  municipal  light  plant 
from  taxation;  (132  Am.  St.  Rep.  326)  on  exemption  from  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies  or  in  which  they  have  an  interest. 
Legislative  power  under  constitution. 

Cited  in  Towle  v.  Towle,  81  Kan.  680,  27  L.R.A. (N.S.)  553,  107  Pac.  228, 
holding  that  a  statute  providing  for  the  distribution  of  the  homestead,  which 
does  not  limit  the  constitutional  rights  of  homestead,  is  not  invalid;  Wulf  v. 
Kansas  City,  77  Kan.  367,  94  Pac.  207,  holding  that  a  statute  authorizing  and 
requiring  cities  of  over  fifty  thousand  inhabitants  to  maintain  a  system  of 
parkways,  and  providing  for  the  construction  and  maintenance  thereof  by 
issuing  bonds  and  levying  taxes,  is  constitutional. 

60  L.  R.  A.   856,  KENNEBEC   WATER  DIST.  v.   WATERVILLE,  97  Me.   185, 

54  Atl.  6. 
Reasonableness   of   rates. 

Cited  in   Puget  Sound  Electric  R.  Co.  v.  Railroad  Commission,   65  Wash.  85, 

117  Pac.  739,  Ann.  Cas.  1913B,  763,  holding  that  seven  percent  upon  investment 
of  interurban  railroad  is  shown  to  be  reasonable  profit  where  it  appears  that 
company   had   loaned   over   two   million   dollars   at   six   percent  to  allied   corpo- 
ration   doing    business    in    same   locality   with    same   risks    as    interurban    com- 
pany;   Pioneer   Teleph.   &   Teleg.   Co.   v.   Westenhaver,   29   Okla.   445,   38    L.R.A. 

(N.S.)    1220,   118   Pac.   354,   holding   that  sufficient  amount   should  be   allowed 
from  earnings  of  telephone  exchange  to  make  good  depreciation  of  plant. 

Cited  in  note   (38  L.R.A.  (N.S.)    1209)   on  allowance  for  depreciation  in  plant 
in  fixing  rates  of  public  service  corporation. 
—  Water  rates. 

Followed  in  Robbins  v.  Bangor  R.  &  Electric  Co.  100  Me.  502,  1  L.R.A. (N.S.) 
967,  62  Atl.  136,  on  reasonableness  of  water  rates  and  regulations. 

Cited  in  Des  Moines  Water  Co.  v.  Des  Moines,  192  Fed.  199,  holding  that 
ordinance  fixing  water  rates  under  which  water  company  could  not  earn  any- 
thing near  8  percent  was  unreasonable;  Brunswick  &  T.  Water  Dist.  v.  Maine 
Water  Co.  99  Me.  374,  59  Atl.  537,  holding  that  a  water  company  cannot  charge 
more  than  the  services  are  worth  to  the  public  as  individuals  even  though  the 
charge  so  limited  fails  to  produce  a  fair  return  to  the  company;  Long  Branch 
Commission  v.  Tintern  Manor  Water  Co.  70  N.  J.  Eq.  82,  62  Atl.  474,  holding 
that  in  determining  the  reasonableness  of  water  rates,  the  company  is  entitled 
to  a  fair  return  upon  its  capital,  taking  into  consideration  the  cost,  mainte- 
ance  and  depreciation,  and  operating  expenses. 
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Cited   in  note    (61   L.R.A.  99)    on  establishment  and  regulation   of   municipal 
water   rates. 
Franchises  as  property  in.  determining  reasonableness. 

Cited  in  Spring  Valley  Water  Co.  v.  San  Francisco,   165   Fed.   694;    Consoli- 
dated Gas   Co.  v.  New  York,   157   Fed.   877, — holding  that  franchises  are  prop- 
erty and  their  values  to  be  added  to  the  company's  capital  account  before  de- 
claring the  reasonableness  of  the  return  permitted  by  the  rates. 
Wliat  is  a  public   use  justifying  exercise  of   eminent    domain. 

Cited  in  Brown  v.  Gerald,  100  Me.  372,  70  L.R.A.  482,  ]09  Am.  St.  Rep.  526; 

61  Atl.  785,  holding  that  the  generating  and  furnishing  of  electricity  for  manu- 
facturing purposes  is  not  a  public  use  so  as  to  warrant  the  exercise  of  eminent 
domain. 

Elements   of    damages    in    eminent    domain. 

Cited  in  Ranch  v.  Cedar  Rapids,  134  Iowa,  567,  111  X.  W.  1027,  holding  that 
in  assessing  damages  for  taking  property  by  eminent  domain,  the  adaptation  and 
value  of  property  for  any  legitimate  purpose  or  business,  even  though  it  has 
never  been  so  used,  and  the  owner  has  no  present  intention  to  put  it  to  such 
use,  shall  be  considered. 
Property  subject  to  condemnation. 

Cited  in  note   (1  L.R.A. (X.S.)    612)    on  property  subject  to  condemnation. 

60  L.  R.  A.  870,  ALBERT  LEA  COLLEGE  v.  BROWN,  88  Minn.  524,  93  N.  W. 

762. 
Enforcible  promises   to   pay   money   for  use   of   school   or   church. 

Cited  in  Presbyterian  Bd.  of  Foreign  Missions  v.  Smith,  209  Pa.  366,  58  Atl. 
689,  holding,  where  obligation  was  given  to  a  foreign  missionary  society  to 
pay  a  designated  sum  on  condition  of  expenditure  in  a  certain  field,  and  society 
acted  therein,  and  received  a  payment,  that  estate  of  maker  was  liable. 

60   L.   R.   A.   875,   STILLWATER   WATER   CO.   v.   FARMER.   89   Minn.   58,   99 
Am.  St.  Rep.  541,  93  N.  W.  907. 

Later  appeals  in  92  Minn.  230,  99  N.  W.  882;  99  Minn.  119,  108  N.  W.  824. 

Later  phase  of  same  case  in  108  Minn.  49,  121  N.  W.  418. 
Malicious  diversion  or  waste  of   percolating   or   subterranean    waters. 

Referred  to  as  leading  case  in  Erickson  v.  Crookston  Waterworks,  Power  & 
Light  Co.  105  Minn.  196,  17  L.R.A.  (N.S.)  659,  117  •  N.  W.  435,  where  artesian 
waters  were  not  collected  and  transported  to  a  distance  for  benefit  of  those 
having  no  connection  with  immediate  locality. 

Cited  with  special  approval  in  Barclay  v.  Abraham,  121  Iowa,  626,  64  L.R.A. 
258,  100  Am.  St.  Rep.  365,  96  N.  W.  1080,  holding  one  land  owner  may  not 
materially  injure  well  of  percolating  water  of  another  by  collecting,  draining 
or  diverting  water  for  no  useful  purpose. 

Cited  in  St.  Amand  v.  Lehman,  120  Ga.  256,  47  S.  E.  949,  as  to  effect  of 
malice  and  waste;  Western  Maryland  R.  Co.  v.  Martin,  110  Md.  506.  73  Atl. 
267,  holding  that  party  is  not  liable  for  causing  diversion  of  water  running 
underground,  unless  such  water  was  accustomed  to  flow  in  fixed  channel  or  in 
uniform  direction;  Erickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  100 
Minn.  486,  8  L.R.A.  (N.S.)  1253,  111  N.  W.  391,  10  Ann.  Cas.  843,  holding  water 
company  cannot  deprive  community  of  its  artesian  well  supply  by  artificial 
force  in  pumping;  Pence  v.  Carney,  58  W.  Va.  305,  6  L.R.A. (N.S.)  271,  112 
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Am.  St.  Rep.  963,  52  S.  E.  702,  sustaining  doctrine  of  reasonable  and  beneficial 
use  of  underground  percolating  waters. 

Cited  in  notes  (2  B.  R.  C.  1002;  99  Am.  St.  Rep.  71)  on  landowner's  rigbt  in 
percolating  waters. 

Distinguished  in  Houston  &  T.  C.  R.  Co.  v.  East,  98  Tex.  150,  66  L.R.A.  740, 
107  Am.  St.  Rep.  620,  81  S.  W.  279,  4  Ann.  Cas.  827,  holding  that  owner  of 
land  has  the  right  to  collect  and  use  without  limitation  waters  percolating  or 
flowing  beneath  the  surface  of  his  land. 

Explained   in  Stilhvater  Water  Co.   v.  Farmer,  92  Minn.  231,  99   N.  W.  882, 
holding  landowner  may  in  reasonable  manner  and  in  good  faith,  collect  and  use 
for  commercial  purposes  percolating  waters  in  his  own  soil,  even  if  water  supply 
of  his  neighbor  is  diminished  thereby. 
Iiijnnction  against. 

Cited  in  Gagnon  v.  French  Licks  Springs  Hotel  Co.  163  Ind.  696,  68  L.R.A. 
179,  72  N.  E.  849,  holding  where  subterranean  waters  are  simply  being  wasted 
it  may  be  prevented  by  injunction. 

Cited  in  footnote  to  Gagnon  v.  French  Lick  Springs  Hotel  Co.  68  L.R.A.  176, 
which    sustains    right    to    interlocutory    injunction    against    malicious    pumping 
by  owners  of  surface  of  mineral  water  from  large  subterranean  reservoir  com- 
ing to  surface  in  valuable  springs  on  neighboring  property. 
Effect    of   malicions    motive   on   right   of   action. 

Cited  in  Dunshee  v.  Standard  Oil  Co.  152  Iowa,  623,  36  L.R.A.  (N.S.)  266, 
132  N.  W.  371,  holding  that  wholesaler  of  oil  who,  when  customer  begins  to 
purchase  from  rival,  enters  retail  business  solely  for  purpose  of  driving  him  out 
of  business,  is  liable  for  loss  inflicted;  Tuttle  v.  Buck,  107  Minn.  149,  22  L.R.A. 
(N.S.)  601,  131  Am.  St.  Rep.  446,  119  N.  VV.  946,  16  Ann.  Cas.  807,  holding 
that  complaint  alleging  malicious  establishment  by  banker  of  barbershop  to  in- 
jure plaintiff,  states  cause  of  action. 

60  L.  R.  A.  880,  GLADXEY  v.  SYDNOR,  172  Mo.  318,  95  Am.  St.  Rep.  517,  72 

S.  W.  554. 
Necessity   of  wife's  signature  to   conveyance   of   homestead. 

Cited  in  Lieber  v.  Lieber,  239  Mo.  70,  143  S.  W.  458  (dissenting  opinion),  on 
right  of  husband  to  sell  homestead  land  without  wife's  joining  in  deed;  Garr, 
S.  &  Co.  v.  Collin,  15  N.  D.  627,  110  N.  W.  81,  holding  that  right  to  individual 
conveyance  can  be  waived,  and  when  owner  of  land  acquiesces  in  its  dedication 
as  homestead,  it  becomes  subject  to  existing  laws  regulating-  conveyance;  Reade 
v.  De  Lea,  14  X.  M.  464,  95  Pac.  131,  holding  that  deed  executed  subsequent 
to  act  regulating  sale  of  land,  for  property  deeded  to  husband  previous  to  act 
and  during  marriage,  conveys  title,  although  deed  is  signed  only  by  husband; 
Elliott  v.  Bristow,  185  Mo.  24,  84  S.  W.  48,  holding  that  an  allegation  of  title 
was  sufficient  though  it  did  not  show  that  the  wife  joined  in  the  conveyance 
where  it  appeared  from  the  petition  that  the  homestead  was  acquired  before 
the  passage  of  the  statute  making  the  signature  of  the  wife  necessary ;  Bouton 
v.  Pippin,  192  Mo.  476,  91  S.  W.  149,  holding  that  the  wife  was  not  a  proper 
party  to  an  action  of  ejectment  against  the  husband  by  a  purchaser  at  a  sale 
upon  the  foreclosure  of  a  trust  deed  to  the  homestead,  signed  only  by  the  hus- 
band before  the  statute  made  the  signature  of  the  wife  necessary  to  such  a  con- 
veyance; Stark  v.  Anderson,  104  Mo.  App.  133,  78  S.  W.  340,  holding  that  under 
the  existing  statutes  the  husband  could  convey  the  homestead,  subject  to  the 
wife's  inchoate  right  of  dower,  without  the  wife's  signature. 
L.R.A.  Au.  Vol.  VI.— 45. 
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Distinguished  in  Kloke  v.  Wolff,  78  Neb.  505,  11  L.R.A.(X.S.)  100,  111  X. 
W.  134,  holding  that  a  lease  of  the  homestead  for  five  years  being  a  convey- 
ance thereof,  must  be  signed  by  the  husband  and  wife,  though  the  husband  oc- 
cupied the  place  as  a  homestead  prior  to  the  passage  of  the  law  making  the 
wife's  signature  necessary  where  they  were  married  after. 
Retrospective  statutes. 

Cited  in  Westerman  v.  Supreme  Lodge  K.  P.  19G  Mo.  739,  5  L.R.A.  (X.S.J 
1138,  94  S.  \V.  470,  holding  that  the  statute  exempting  fraternal  benefit  asso- 
ciations from  the  operation  of  the  general  insurance  statutes  does  not  violate 
the  constitutional  provisions  as  to  the  restrospective  operation  of  statutes ; 
Clark  v.  Kansas  City,  St.  L.  &  C.  R.  Co.  219  Mo.  532,  118  S.  W.  40,  holding  that 
a  statute  must  take  away  some  vested  right,  or  it  must  create  a  new  obligation, 
impose  a  new  duty,  or  attach  a  new  disability  in  respect  to  some  bygone  trans- 
action in  order  to  be  retroactive  and  under  the  constitutional  ban:  Gibson  v. 
Chicago  G.  W.  R.  Co.  225  Mo.  481,  125  S.  W.  453,  holding  that  a  statute  which 
relates  only  to  the  remedy  to  be  applied  to  an  existing  cause  of  action  is  not 
retroactive  so  as  to  be  invalid. 
What  is  meant  by  ''impairing1." 

Cited  in  Ex  parte  Harrison,  212  Mo.  94,  16  L.R.A.  (X.S.)  953,  126  Am.  St. 
Rep.  557,  110  S.  W.  709,  15  Ann.  Cas.  1,  holding  that  a  statute  providing  that 
no  civic  league  or  similar  body  shall  publish  the  results  of  the  investigation  of 
the  character  or  qualifications  of  any  candidates  for  public  office  without  pub- 
lishing in  full  the  facts  on  which  they  are  based,  is  invalid  as  impairing  the 
freedom  of  speech:  Helming  v.  Forrester,  87  Xeb.  447,  127  X.  W.  373,  holding 
that  "curative  act"  which  attempts  to  take  away  property  rights  already  vested 
is  void. 
Power  of  legislature  to  take  away  husband's  right  to  alien  homestead. 

Cited  in  Bushnell  v.  Loomis,  234  Mo.  384,  36  L.R.A. (X.S.)  1035,  137  S.  W. 
257,  holding  that  state  may  take  away  absolute  right  of  man  to  alienate  land 
which  has  under  statute,  been  dedicated  to  purpose  of  homestead. 

Cited  in  note  (36  L.R.A. (X.S.)  1033)  on  power  of  legislature  to  take  away 
husband's  right  to  alien  homestead. 

60  L.  R.  A.  885,  GOODMAX  v.  HERMAX,  172  Mo.  344,  72  S.  W.  546. 

Followed  without  ^discussion  in  Lippincott,  J.  &  Co.  v.  Herman,   179  Mo.  350, 
78   S.  W.  1132. 
Judgments   exempt   from   operation   of   discharge   in   bankruptcy. 

Cited  in  Crawford  v.  Burke,  195  U.  S.  191,  49  L.  ed.  153,  25  Sup.  Ct.  Rep. 
9,  holding  that  only  such  debts  as  are  created  by  the  fraud  of  a  bankrupt  as 
were  so  created  while  he  was  acting  as  an  officer  or  in  a  fiduciary  capacity  are 
exempted  from  discharge  in  bankruptcy  under  the  national  bankruptcy  act  of 
July  1st,  1898,  §  17,  subd.  4;  Strauch  v.  Flynn,  108  Minn.  314,  122  X.  W.  320, 
on  the  exemption  of  judgments  in  action  for  fraud  from  a  discharge  in  bank- 
ruptcy. 

Distinguished  in  St.  Louis  World  Pub.  Co.  v.  Rialto  Grain  &  Security  Co. 
108  Mo.  App.  483,  83  S.  W.  781,  denying  that  the  sureties  on  an  appeal  bond 
were  discharged  by  a  discharge  in  bankruptcy  of  the  principal  which  discharged 
the  judgment. 
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60  L.  R.  A.  889,  CRAWFORD  CO.  v.  HALL,  67  Xeb.  325,  108  Am.  St.  Rep.  647, 

93  X.  W.  781. 
Right   of  riparian   owner  to   use.  of   waters   of   stream. 

Cited  in  Stacy  v.  Delery,  57  Tex.  Civ.  App.  247,  122  S.  W.  300,  holding  that 
question  of  what  is  reasonable  right  of  riparian  owner  to  use  of  stream  is 
for  jury  in  each  case;  Lonsdale  Co.  v.  Woonsoeket,  25  R.  I.  438,  56  Atl.  448, 
holding  that  a  city  had  no  right  to  diminish  the  flow  of  water  of  a  stream,  by 
using  the  water  for  municipal  water  supply;  Lawrie  v.  Silsby,  82  Vt.  512,  74 
Atl.  94,  holding  that  although  an  upper  riparian  owner  makes  unreasonable  use 
of  the  waters  of  the  stream,  the  lower  owner  cannot  object  so  long  as  such  use 
does  not  injure  him. 
—  For  irrigation  purposes. 

Followed  in  McCook  Irrig.  &  Water  Power  Co.  v.  Crews,  70  Xeb.  Ill,  96  X. 
W.  996,  holding  that  a  riparian  owner  has  a  right  to  a  reasonable  use  of  the 
waters  of  a  stream  for  irrigation  purposes. 

Cited  in  Clark  v.  Allaman,  71  Kan.  237,  70  L.R.A.  985,  80  Pac.  571,  holding 
that  the  right  to  appropriate  water  for  irrigation  purposes  is  not  recognized  in 
Kansas,  but  that  a  riparian  owner  has  the  right  to  a  reasonable  amount  for 
such  purposes;  Cline  v.  Stock,  71  Xeb.  73,  98  X.  W.  454,  holding  that  the  com- 
mon law  is  in  force  in  Xebraska  and  that  this  allows  no  appropriation  of  the 
waters  of  a  stream,  and  no  prescriptive  rights  as  against  owners  higher  up; 
Clements  v.  Watkins  Land  &  Mortg.  Co.  36  Tex.  Civ.  App.  345,  82  S.  W.  665, 
holding  that  a  riparian  owner  has  the  right  to  a  reasonable  use  of  the  waters 
of  a  stream  for  the  irrigation  of  riparian  lands. 

Cited   in   footnote   to   Watkins   Land   Co.   v.   Clements,   70   L.R.A.   964,   which 
holds  each  riparian  owner  entitled  to  reasonable  use  of  water  from  stream  for 
irrigation   purposes   subject  to   right  of  other   riparian  owners  to  have  natural 
use  of  water  for  cooking  and  quenching  thirst. 
Condemnation   of  riparian  rights. 

Cited  in  Xorthern  Light  &  P.  Co.  v.  Stacher,  13  Cal.  App.  425,  109  Pac.  890. 
holding  that  under  statute  water  and  right  to  its  use  as  riparian  to  land  is 
property  which  may  be  taken  in  condemnation  proceedings. 

Cited  in  note    (17   L.R.A.  (X.S.)    1006)    on  power  to  condemn   riparian  rights 
apart  from  land  to  which  appurtenant. 
!!ii:  !i<    of  government   to   divert   water  without   compensation. 

Cited  in  note   (37  L.R.A. (X.S.)    312)   on  right  of  government  to  divert  water 
for  irrigation  purposes  without  compensation  to  riparian  owner. 
Right   to   nse    water   on    nonriparian    lands. 

Cited  in  note    (22  L.R.A. (X.S.)    383)    on  right  to  make  use,  on  nonriparian, 
of  water  rights  incident  to  riparian  lands. 
What   is   riparian   land. 

Cited  in  note    (11  L.R.A. (X.S.)    1064)    on  what  is  riparian  land. 
Prior   appropriation   or   riparian   rights. 

Cited  in  Williams  v.  Altnow,  51  Or.  300,  95  Pac.  200,  holding  that  the 
doctrine  of  prior  appropriation  and  riparian  rights  are  not  so  antagonistic  that 
they  may  not  exist  in  the  same  locality;  Willey  v.  Decker,  11  Wyo.  522,  100 
Am.  St.  Rep.  939,  73  Pac.  210,  holding  that  the  riparian  rights  and  rights  by 
prior  appropriation  may  exist  in  the  same  state. 
Rights  to  use  of  waters  l>v  prescription. 

Cited  in  Lakeside  Mfg.  Co.  v.  Worcester,  186  Mass.  556,  72  X.  E.  81,  holding 
that  riparian  proprietor  could  acquire  no  prescriptive  rights  to  maintain 
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reservoirs  so  that  in  estimating  damages  for  taking  the  waters  of  the  stream 
the  reservoirs  must  be  left  out  of  consideration;  Dunn  v.  Thomas,  69  Neb.  684, 
96  N.  W.  142,  holding  that  a  lower  riparian  owner  does  not  by  a  use  of  the 
waters  of  a  stream,  acquire  a  right  by  prescription  to  receive  the  water  of  such 
stream  as  against  higher  riparian  owners;  Davis  v.  Chamberlain,  51  Or.  311,  98 
Pac.  154,  holding  that  the  user  of  water  cannot  be  adverse  as  against  an  upper 
riparian  owner  so  as  to  give  the  right  to  use,  by  prescription. 

Cited  in  footnote  to  Meng  v.  Coffey,  60  L.R.A.  910,  which  holds  prescriptive 
right  to  divert  entire  stream  in  dry  seasons  not  given  by  appropriation  for  any 
period  of  considerable  quantities  of  water  at  times  when  no  sensible  injury  re- 
sults to  lower  owners. 

Cited  in  note   (93  Am.  St.  Rep.  718,  725)   on  prescriptive  title  to  water. 
Effect  of  irrigation  act  of  1S77. 

Cited  in  Farmers'  &  M.  Irrig.  Co.  v.  Hill,  90  Neb.  854,  39  L.R.A.(N.S.)    801, 
]34   N.   W.  929,  Ann.   Cas.   1913B,  524,  to  the  point  that  act  of  1877   was  im- 
plied  recognition   of   right   to   appropriate   waters   according   to   custom   in   arid 
states. 
Ownership  of  bed  of  navigable  stream. 

Cited  in  Kinkead  v.  Turgeon,  74  Neb.  581,  7  L.R.A.(N.S.)  317,  121  Am.  St. 
Rep.  740,  109  N.  W.  744,  13  Ann.  Cas.  46,  Reversing  74  Neb.  578,  1  L.R.A.(N.S.) 
765,  121  Am.  St.  Rep.  740,  104  N.  W.  1061,  12  Ann.  Cas.  43,  holding  that 
riparian  owners  own  the  bed  of  a  navigable  river  to  the  thread  of  the  stream, 
subject  to  the  public's  right  of  navigation. 
Delegation  of  powers. 

Cited  in  Straw  v.  Harris,  54  Or.  432,  103  Pac.  777,  holding  that  the  delega- 
tion to  the  county  court  of  the  power  to  declare  the  incorporation  of  a  port,  is 
not  invalid  as  a  delegation  of  legislative  powers  to  the  court. 
Quasi-judicial    powers   of   state   boards. 

Cited  in  Farmers  Canal  Co.  v.  Frank,  72  Neb.  152,  100  N.  W.  286,  holding  that 
a  decision  of  the  state  board  of  irrigation  as  to  priority  of  appropriation  is 
quasi-judicial  in  its  nature,  and  is  final  and  not  subject  to  collateral  attack  -. 
State  ex  rel.  Prout  v.  Northwestern  Trust  Co.  72  Neb.  500,  101  N.  W.  14,  hold- 
ing that  the  state  banking  board  is  not  given  judicial  powers. 

60  L.  R.  A.  910,  MENG  v.  COFFEY,  67  Neb.  500,  108  Am.  St.  Rep.  697,  93  N. 
W.  713. 

Later  appeal  in  76  Neb.  560,  107  N.  W.  751. 

Followed  without  discussion  in  Burson  v.  Percy,  77  Neb.  655,  110  N.  W.  544. 
Right  of  riparian  owners  to  use  waters  of  a  stream. 

Followed  in  McCook  Irrig.  &  Water  Power  Co.  v.  Crews,  70  Neb.  Ill,  96  N. 
W.  !»96,  holding  that  a  riparian  owner  has  the  right  to  the  reasonable  use 
of  the  waters  of  a  stream  for  purposes  of  irrigation. 

Cited  in  Cline  v.  Stock,  71  Neb.  73,  98  N.  W.  454,  holding  that  under  the 
common  law  there  can  be  no  appropriation  of  the  waters  of  a  stream  and  this 
is  the  rule  where  not  changed  by  statute  and  where  the  common  law  is  in  force; 
Clark  v.  Allaman,  71  Kan.  213,  70  L.R.A.  975,  80  Pac.  571,  on  the  legal  history 
of  irrigation. 

Cited  in  footnotes  to  Crawford  Co.  v.  Hall,  60  L.R.A.  889,  which  holds  right 
to  use  water  acquired  by  appropriation  superior  to  that  of  subsequent  riparian 
proprietor;  Watkins  Land  Co.  v.  Clements,  70  L.R.A.  964,  which  holds  each 
riparian  owner  entitled  to  reasonable  use  of  water  from  stream  for  irrigation 
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purposes  subject  to  right  of  other  riparian  owners  to  have  natural  use  of  water 
for  cooking  and  quenching  thirst. 

Cited  in  note   (93  Arn.  St.  Rep.  724,  725)   on  right  of  riparian  owner  to  com- 
plain of  adverse  use  of  water. 
Existence  of  common   law. 

Cited  in  Kinkead  v.  Turgeon,  74  Neb.  582,  7  L.R.A.  (N.S.)  318,  121  Am.  St. 
Rep.  740,  109  N.  W.  744,  13  Ann.  Cas.  46,  holding  that  the  common  law  except 
so  far  as  modified  by  the  federal  or  state  constitutions,  is  in  force  in  Nebraska. 
I{  mining'  water  as  public!  juris. 

Cited  in  Kirk  v.  State  Bd.  of  Irrigation,  90  Neb.  631,  134  N.  W.  167,  holding 
that  water  of  running  stream  is  publici  juris;  its  beneficial  use  belongs  to  public 
and  is  controlled  by  state  in  its  sovereign  capacity. 

60  L.  R.  A.  918,  GERMAN  INS.  CO.  v.  SHADKR,  68  Neb.  1,  93  N.  W.  972. 
Waiver  of  forfeiture  l»y  acceptance  of  premium. 

Cited  in  Leisen  v.  St.  Paul  F.  &  M.  Ins.  Co.  20  N.  D.  328,  30  L.R.A.  (N.S.)  548, 
127  N.  W.  837,  holding  that  insurance  company  waives  forfeiture  for  cause  known 
to  it  when  it  issued  policy  where  it  retains  premium;  Security  Mut.  L.  Ins.  Co. 
v.  Riley,  157  Ala.  566,  47  So.  735,  holding  that  an  acceptance  of  a  check  for  the 
premium  after  it  had  become  due,  and  the  failure  to  return  it  to  the  beneficiary, 
the  insured  or  the  one  who  paid  the  premium,  waived  the  forfeiture  for  non- 
payment of  the  premium:  Ohio  Farmers  Ins.  Co.  v.  Vogel,  166  Ind.  246,  3  L.R.A. 
(N.S.)  970,  117  Am.  St.  Rep.  382,  76  N.  E.  977,  9  Ann.  Cas.  91,  holding  that 
by  accepting  and  retaining  a  premium  with  knowledge  of  a  breach  of  a  condition 
in  a  policy  the  insurer  waives  such  breach  and  is  estopped  to  take  advantage 
thereof;  Glens  Falls  Ins.  Co.  v.  Michaels,  167  Ind.  680,  8  L.R.A. (N.S.)  717,  74 
N.  E.  964,  holding  that  an  acceptance  and  retention  of  a  premium  with  full 
knowledge  of  the  facts  is  a  waiver  of  the  right  to  a  forfeiture  for  breach  of  a 
condition  existing  when  premium  was  received;  Gish  v.  Insurance  Co.  of  N.  A. 
16  Okla.  69,  13  L.R.A. (N.S.)  841,  87  Pac.  869,  holding  that  by  accepting  the 
premium  after  loss  and  after  a  knowledge  of  all  the  facts  as  to  a  breach  of 
a  condition  of  the  policy,  the  right  to  claim  such  forfeiture  was  waived  where 
the  premiums  were  retained;  Staats  v.  Pioneer  Ins.  Asso.  55  Wash.  58,  104  Pac. 
185,  holding  that  where  a  company  issued  a  policy  and  accepted  the  premium 
with  knowledge  of  facts  showing  a  breach  of  a  condition  of  the  policy,  it  was 
a  waiver  of  the  right  to  claim  a  forfeiture. 
Authority  of  agrent  to  waive  conditions  of  policy. 

Cited  in  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  253,  47  So.  947,  holding  that 
the  limitations  in  an  insurance  policy  as  to  the  power  of  any  agent  to  waive 
any  condition  of  the  policy  does  not  supersede  the  law  making  the  principal 
liable  for  the  negligent,  wrongful,  and  fraudulent  acts  of  his  agent,  and  this 
clause  of  the  policy  may  itself  be  waived  by  the  company  acting  through  its 
agent  within  the  apparent  scope  of  his  authority. 
Knowledge  of  insurance  agent  us  the  knowledge  of  the  insurer. 

Cited  in  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  251,  47  So.  947,  holding  that 
knowledge  of  an  agent  of  an  insurance  company  within  the  general  scope  of  his 
authority,  is  the  knowledge  of  the  company  and  it  is  bound  thereby  in  the  absence 
of  fraud  on  the  part  of  the  insured. 

Cited  in  note  (16  L.R.A. (N.S.)  1194)  on  admissibility  of  parol  evidence  to 
show  knowledge  of  company,  through  its  agent,  of  facts  relied  on  to  forfeit  policy. 
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Departure  in  pleading'. 

Cited  in  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  274,  47  So.  947,  holding  that 
by  substituting  allegations  of  waiver  for  a  general  denial  with  respect  to  a 
defense  of  breach  of  conditions  in  a  policy,  they  did  not  change  their  cause  of 
action;  Western  Travelers  Acci.  Asso.  v.  Tomson,  72  Neb.  678,  103  X.  W.  695, 
holding  that  a  petition  and  reply  in  so  far  as  they  treat  of  the  same  matter  are 
to  be  construed  together,  and  they  will  not  be  construed  as  in  conflict  with 
each  other  unless  necessarily  so. 

60  L.  R.  A.  923,  LINCOLN  v.  FIRST  NAT.  BANK,  67  Neb.  401,  108  Am.  St.  Rep. 

690,  93  N.  W.  698. 
Who  concluded  by  judgment. 

Cited  in  Goldbecg  v.  Sisseton  Loan  &  Title  Co.  24  S.  D.  55,  140  Am.  St.  Rep. 
775,  123  N.  W.  266,  holding  that  judgment  against  plaintiff  who  purchased  land 
relying  upon  abstract  which  failed  to  disclose  lien,  is  conclusive  against  abstract 
company  where  it  was  notified  of  claim. 

Cited  in  footnote  to  Allred  v.  Smith,  65  L.R.A.  924,  which  holds  judgment  in 
action  quasi  in  rem  binding  on  the  parties  only. 

Cited  in  notes  40  L.R.A. (N.S.)  732)  on  effect  of  judgment  against  principal 
on  indemnitor  from  damages  for  personal  injuries;  (40  L.R.A. (N.S.)  1175,  1176) 
on  collusiveness  of  judgment  against  constructive  tort  feasor  in  action  for  con- 
tribution or  indemnity. 

Right     of     municipality     to     indemnity     from     abntter     for     damages     re- 
covered  for   defect   in   street. 

Cited  in  note    (12  L.R.A. (N.S.)    953)    on  right  of  municipality  to   indemnity 
from  owner  or  occupant  of  abutting  property  for  damages  recovered  for  defect 
in  street. 
Liability   of   purchaser   for   injuries    from    defect    in   sidewalk. 

Cited  in  Omaha  v.  Philadelphia  Mortg.  &  T.  Co.  88  Neb.  523,  129  N.  W.  996, 
holding  that  purchaser  of  property  under  which  excavation  exists  causing  side- 
walk to  be  in  unsafe  condition  is  liable  for  injury  caused  thereby,  where  he 
permits  unsafe  condition  to  continue  for  long  time. 

60  L.  R.  A.  927,  HOME  F.  INS.  CO.  v.  BARBER,  67  Neb.  644,  108  Am.  St.  Rep. 

716,  93  X.  W.  1024. 
Right   of   stockholder   to   sne   on   contract    for   benefit    of    the   corporation. 

Cited  in  Just  v.  Idaho  Canal  &  Improv.  Co.  16  Idaho,  650,  133  Am.  St.  Rep. 
140,  102  Pac.  381,  holding  that  where  two  competing  corporations  entered  into 
A  contract  with  each  other  and  before  the  same  was  performed,  the  one  corpora- 
tion obtained  control  over  the  other  and  elected  a  board  of  directors  who  refused 
to  perform  the  contract  and  the  other  corporation  refused  to  s -e  thereon,  the 
minority  stockholders  could  sue  on  the  contract. 
Right  of  subsequent  stockholders  to  sne. 

Cited  in  Babcock  v.  Farwell,  245  111.  41,  91  X.  E.  683,  19  Ann.  Cas.  74,  holding 
that  shares  of  stock  are  only  chooses  in  action  and  the  successive  owners  acquire 
only  the  rights  held  by  their  predecessors,  so  that  they  cannot  maintain  suit  for 
a  wrong  against  the  corporation,  consented  to  by  a  former  holder  of  the  stock; 
Pollitz  v.  Gould,  202  N.  Y.  14,  38  L.R.A. (N.S.)  992,  94  N.  E.  1088,  Ann.  Cas. 
1912D,  1098,  holding  that  stockholder  may  maintain  action  in  behalf  of  corpora- 
tion for  benefit  of  himself  and  other  stockholders  to  set  aside  improper  exchange 
of  capital  stock  for  stock  of  other  corporation. 
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Cited  in  note   (38  L.R.A.  (X.S.)    989,  990)    on  right  of  stockholder  to  attack 
fraudulent  transaction  occurring  before  he  acquires  his  stock. 
Corporation   as   a    legal    entity. 

Cited  in  United  States  v.  Milwaukee  Refrigerator  Transit  Co.  142  Fed.  255, 
holding  that  a  corporation  will  not  be  looked  upon  as  a  legal  entity  where  such 
would  defeat  public  convenience  and  shield  the  corporation  from  crime,  and 
protect  it  in  fraud;  Chicago  R.  Equipment  Co.  v.  National  Hollow  Brake  Beam 
Co.  323  111.  App.  544,  holding  that  in  equity  the  stockholders  are  in  substance 
the  corporation  and  what  will  estop  the  stockholders  will  estop  the  corporation. 
Sole  ownership  of  the  stock  of  a  corporation. 

Cited   in  Hall  v.   Baker   Furniture  Co.   86   Neb.   398,   125   N.  W.   628,  taking 
cognizance  of  the  sole  ownership  of  the  stock  of  a  corporation  in  adjusting  the 
equities  in  a  suit  against  the  corporation. 
Liability  for  mismanagement  of  affairs  of  corporation. 

Cited   in  Hutchinson  v.  Simpson,   92  App.  Div.  405,  87   N.  Y.  Supp.  369,  on 
the  liability  of  the  promoters  for  secret  profits,  depending  upon  a  breach  of  a 
trust  duty  toward  the  stockholders. 
Presumption   as  to   salary  after  expiration   of   contract   fixing:  same. 

Cited  in  Bell  v.  Peper  Tobacco  Warehouse  Co.  205  Mo.  489,  103  S.  W.  1014, 
holding  that  where  an  employee's  salary  is  fixed  by  contract  at  a  certain  sum 
per  month,  and  he  continues  to  render  services  after  the  expiration  of  the  con- 
tract, it  will  be  presumed  that  the  continued  services  were  upon  the  same  terms. 

60  L.  R.  A.  941,  DORITY  v.  DORITY,  96  Tex.  215,  71   S.  W.  950. 
Lease  for  longer  term  than  one  year  as  a  conveyance. 

Cited  in  Starke  v.  J.  M.  Guffey  Petroleum  Co.  98  Tex.  550,  86  S.  W.  1,  4  Ann. 
Cas.  1057,  holding  that  a  lease  of  lands  for  more  than  one  year  is  a  conveyance 
under  the  statute  of  frauds  providing  that  no  estate  of  inheritance  or  freehold 
or  for  a  term  of  more  than  one  year  shall  be  conveyed  etc.,  except  by  an  instru- 
ment in  writing. 
Right  of  husband  to  lease  wife's  separate  estate. 

Cited  in  Ascarete  v.  Pfaff,  34  Tex.  Civ.  App.  376,  78  S.  W.  974,  holding  that  a 
lease  of  the  wife's  separate  estate  for  a  longer  term  than  one  year  is  invalid 
unless  signed  by  both  spouses;  Bledsoe  v.  Fitts,  47  Tex.  Civ.  App.  581,  105  S. 
W.  1142,  holding  that  the  statute  giving  the  husband  the  control  of  the  wife's 
separate  property  does  not  give  him  the  power  to  sell  or  lease  the  same  for  a 
longer  period  than  one  year  unless  the  wife  joins  with  him. 

Cited  in  note  ( 39  L.R.A.  ( N.S. )  678 )  on  lease  as  encumbrance  or  conveyance 
within  statute  requiring  joinder  or  consent  of  spouse. 

Right    of    married    woman    to    maintain    suit    against    husband    to    protect 
her  separate  estate. 

Cited  in  Holland  v.  Riggs,  53  Tex.  Civ.  App.  374,  116  S.  W.  167,  holding  that 
wife  has  right  to  maintain  action  against  husband  to  cancel  deed  to  him  obtained 
by  fraud;  Heintz  v.  Heintz,  56  Tex.  Civ.  App.  404,  120  S.  W;  941,  holding  that 
•where  there  is  permanent  separation  of  husband  and  wife,  wife  may  maintain 
suit  for  her  separate  property  against  husband,  and  court  can  grant  her  power 
to  manage  and  control  same;  Shaw  v.  Shaw,  50  Tex.  Civ.  App.  368,  111  S.  W. 
223,  holding  that  a  married  woman  may  maintain  a  suit  against  her  husband 
to  protect  her  separate  estate  over  which  the  statute  gives  him  control  and  she 
has  the  same  rights  as  any  other  litigant  and  if  necessary  the  court  may  appoint 
a  receiver  to  take  charge  of  the  property. 
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Earnings  of   husband   or   wife  as   community   property. 

Cited  in  note   (126  Am.  St.  Rep.  115)   on  earnings  of  husband  or  wife  as  com- 
munity property. 
Power   to   decree  maintenance   independently  of   divorce   suit. 

Cited  in  note  (38  L.R.A.  (N.S.)  965)  on  power,  in  absence  of  statute,  to  decree 
alimony  or  maintenance,  independently  of  proceedings  for  divorce. 

60  L.  R.  A.  947,  McDANIELS  v.  J.  J.  CONNELLY  SHOE  CO.  30  Wash.  549,  94 

Am.   St.  Rep.   889.  71  Pac.   37. 

Constitutionality  of  statutes  regulating   the   sales  of  stocks  of  merchan- 
dise  in  bulk. 

Cited  in  Moore  Dry  Goods  Co.  v.  Rowe,  97  Miss.  783,  53  So.  626,  holding  that 
statute  regulating  sales  of  stock  of  merchandise  in  bulk  is  not  violative  of 
fourteenth  amendment  to  federal  constitution,  nor  any  provision  of  state  consti- 
tution; Lemieux  v.  Young,  211  U.  S.  494,  53  L.  ed.  299,  29  Sup.  Ct.  Rep.  174, 
affirming  79  Conn.  443,  20  L.R.A.  (X.S.)  165,  129  Am.  St.  Rep.  193,  65  Atl. 
436,  8  Ann.  Gas.  452;  Walp  v.  Mooar,  76  Conn.  521,  57  Atl.  277,— holding  that 
a  statute  requiring  that  a  sale  by  a  retail  dealer  of  his  entire  stock  at  a  single 
sale,  and  not  in  the  regular  course  of  business  shall  be  in  writing  and  recorded 
or  it  shall  be  void  as  against  existing  creditors  is  constitutional ;  Taylor  v.  Folds, 
2  Ga.  App.  454,  58  S.  E.  683;  Williams  v.  Fourth  Nat.  Bank,  15  Okla.  481,  2 
L.R.A. (N.S.)  336,  82  Pac.  496,  6  Ann.  Cas.  970;  Jaques  &  T.  Co.  v.  Carstarphen 
Warehouse  Co.  131  Ga.  8,  62  S.  E.  82, — holding  same  as  to  statute  regulating  the 
sale  of  goods  in  bulk  and  requiring  recording  of  notice  of  sale;  John  P.  Squire 
&  Co.  v.  Tellier,  185  Mass.  21,  102  Am.  St.  Rep.  322,  69  N.  E.  312;  Spurr  v. 
Travis,  145  Mich.  723,  116  Am.  St.  Rep.  330,  108  N.  W.  1090,  9  Ann.  Cas.  250; 
Thorpe  v.  Pennock  Mercantile  Co.  99  Minn.  29,  108  N.  W.  940,  9  Ann.  Cas.  229; 
Charles  J.  Off  &  Co.  v.  Morehead,  235  111.  47,  20  L.R.A.  (N.S.)  170,  126  Am.  St. 
Rep.  184,  85  N.  E.  264,  14  Ann.  Cas.  434, — holding  same  as  to  statute  providing 
that  any  sale  of  a  stock  or  any  part  thereof  in  bulk  and  not  in  the  regular  course 
of  business,  shall  be  void  unless  the  seller  shall  notify  his  creditors  five  days 
before  of  the  intended  sale;  Re  Paulis,  144  Fed.  474;  Re  Connor,  146  Fed. 
998;  Wright  v.  Hart,  182  N.  Y.  351,  2  L.R.A.  (N.S.)  349,  75  N.  E.  404,  3  Ann. 
Cas.  263,  Reversing  103  App.  Div.  223,  93  N.  Y.  Supp.  60  (dissenting  opinion), — 
on  the  validity  of  a  similar  statute. 

Cited  in  footnotes  to  Block  v.  Schwartz,  65  L.R.A.  308,  which  holds  void  statute 
prohibiting  solvent  merchant  from  disposing  of  stock  of  goods  in  bulk  without 
notifying  creditors;  McKinster  v.  Sager,  68  L.R.A.  273,  which  holds  void  statute 
avoiding  sale  in  bulk  of  stock  of  goods  as  against  persons  selling  the  goods  or 
loaning  money  for  continuance  of  business. 

Cited  in  notes  (2  L.R.A. (N.S.)  336;  53  L.  ed.  U.  S.  297;  101  Am.  St.  Rep.  987) 
on  constitutionality  of  statutes  regulating  sale  of  stocks  of  merchandise  in  bulk. 

Distinguished  in  Block  v.  Schwartz,  27  Utah,  508,  65  L.R.A.  316,  101  Am.  St. 
Rep.  971,  76  Pac.  22,  1  Ann.  Cas.  550,  holding  unconstitutional  a  statute  pro- 
viding that  a  sale  of  a  stock  of  merchandise  or  any  part  thereof  in  bulk  and 
not  in  the  regular  course  of  business  shall  be  void  as  against  creditors  of  the 
seller  unless  five  days  before  the  sale  such  creditors  be  notified  of  the  intended 
sale. 
For  whose  benefit  passed. 

Cited    in   Eklund  v.   Hopkins,   36   Wash.   182,   78   Pac.    787,   holding   that   the 
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statute   providing  for   the   recording  of   sales   in   bulk,   is   for  the  benefit  of  all 
creditors  of  the  seller  and  not  only  wholesale  merchants. 
Class   legislation. 

Cited  in  State  v    Sharpless,  31  Wash.  196,  96  Am.  St.  Rep.  893,  71  Pac.  737, 
holding    that    a    statute    regulating    the    practice    of    barbering    in    the    state, 
and  which  did  not  apply  to  barbers  in  unincorporated  towns,  is  not  unconstitu- 
tional as  local  or  class  legislation. 
Statutes  denying-  equal   protection   of   tlie   laws. 

Cited  in  State  v.  Fraternal  K.  &  L.  35  Wash.  345,  77  Pac.  500,  holding  that  a 
statute  applying  only  to  fraternal  insurance  societies  thereafter  organized,  is 
not  unconstitutional  as  denying  the  equal  protection  of  the  laws;  State  v.  Ide, 
35  Wash.  586,  67  L.R.A.  284,  102  Am.  St.  Rep.  914,  77  Pac.  961,  1  Ann.  Cas. 
034,  holding  that  a  statute  giving  a  city  the  right  to  impose  a  poll  tax  upon 
all  male  inhabitants  between  twenty  one  and  fifty  years  of  age  except  members 
of  volunteer  fire  companies,  is  unconstitutional  as  not  being  uniform. 
Police  power. 

Distinguished  in  Puget  Sound  Warehouse  Co.  v.  Northern  P.  R.  Co.  58  Wash. 
."26,  108  Pac.  955,  holding  that  tax  for  inspection  of  grain  shipped  by  owner  to 
himself  cannot  be  sustained  by  reference  to  police  power,  where  same  was  not 
to  go  through  public  warehouse. 

60  L.  R.  A.  949,  HOWE  v.  NORTHERN  P.  R.  CO.  30  Wash.  569,  70  Pac.  1100. 
Liability   of    servant    for   negligence    in    performance    of   his    dnties. 

Cited  in  Sipes  v.  Puget  Sound  Electric  R.  Co.  54  Wash.  56,  102  Pac.  1057, 
holding  that  the  agent  or  servant  is  liable  for  nonfeasance  or  for  misfeasance 
where  such  result  in  injuries  to  another. 

Cited    in    note    (25    L.R.A. (N.S.)    351)    on   liability    of    agent   or    servant   to 
third   persons   for   own   negligence  or   nonfeasance. 
Servant    as    proper    co-defendant    in    action    tlierefor. 

Cited  in  Knuckey  v.  Butte  Electric  R.  Co.  41  Mont.  320,  109  Pac.  979,  holding 
that  master  and  servant  may  properly  be  joined  as  defendants  in  action  for 
personal  injury,  directly  caused  by  negligence  of  servant  for  which  negligent 
act  master  is  responsible;  Morrison  v.  Northern  P.  R.  Co.  34  Wash.  76,  74  Pac. 
1064,  holding  that  the  conductor  of  the  train  through  whose  acts  the  injury 
resulted  may  be  joined  with  the  railroad  company  in  an  action  by  the  brake- 
man  for  the  injury  received;  Mcliugh  v.  Northern  P.  R.  Co.  32  \Vash.  33, 
72  Pac.  450,  holding  that  in  an  action  by  a  section  man  for  injuries  received 
through  a  collision  between  the  hand  car  and  a  train,  the  engineer  of  the 
train  was  a  proper  codefendant;  Thomas  v.  Great  Northern  R.  Co.  77  C.  C.  A. 
255,  147  Fed.  85,  holding,  following  state  decisions,  that  the  master  and  servant 
may  be  joined  in  an  action  by  another  servant  for  injuries  received  by  him  as 
the  result  of  the  negligence  of  the  former  servant;  Republic  Iron  &  Steel  Co.  v. 
Lee,  227  111.  254,  81  N.  E.  411,  holding  that  the  master  mechanic  of  a  steel 
mill  was  properly  made  a  co-defendant  in  an  action  against  the  mill  company 
for  injuries  to  an  employee  resulting  from  his  going  to  an  unsafe  place  to  work, 
pursuant  to  an  order  from  the  master  mechanic;  Southern  R.  Co.  v.  Miller,  1 
Ga.  App.  622,  57  S.  E.  1090,  holding  that  in  an  action  by  an  employee  against 
a  railroad  company,  those  employees  whose  negligent  acts  caused  the  injury 
to  the  one  suing,  may  be  joined  as  co-defendants;  Southern  R.  Co.  v.  Rowe,  2 
Ga.  App.  568,  59  S.  E.  462,  holding  that  the  section  boss  and  a  railway  company 
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can  be  sued  together  when  the  sole  ground  of  liability  is  the  act  of  the  section 
boss  alone. 

Cited   in   note    (12   L.R.A.  (N.S.)    671,   673)    on   joint   liability   of   master   and 
servant  for  tort  of  servant. 
WUo  are  fellow  servants. 

Cited  in  Durante  v.  Great  Northern  R.  Co.  64  Wash.  398,  116  Pac.  870,  hold- 
ing that  expert  handler  of  dynamite  in  sole  charge  of  blasting  work,  who  negli- 
gently caused  premature  explosion  is  vice  principal  and  not  fellow  servant  of 
inexperienced  boy  who  is  directed  to  assist  experts;  Grout  v.  Tacoma  E.  R.  Co. 
33  Wash.  534,  74  Pac.  665,  holding  that  a  conductor,  and  a  brakeman  on  a 
construction  train  are  not  fellow  servants  so  as  to  relieve  the  railroad  company 
from  liability  for  injuries  to  the  brakeman  through  the  orders  of  the  conductor 
to  make  a  coupling  in  a  defective  manner;  Grimm  v.  Olympia  Light  &  P.  Co. 
42  Wash.  133,  84  Pac.  635  (dissenting  opinion),  as  to  two  motormen  on  differ- 
ent cars  being  fellow  servants. 

Cited  in  footnote  to  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which 
holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling 
not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling. 

Distinguished  in  Berg  v.  Seattle,  R.  &  S.  R.  Co.  44  Wash.  20,  87  Pac.  34, 
holding  that  the  motorman  and  the  conductor  on  one  car  were  fellow  servants 
of  the  motorman  and  conductor  on  another  car. 

Liability    of    master    for    concurring    negligence    of    fellow    servant    and 
master. 

Cited  in  Christensen  v.  Hawley,  61  Wash.  18,  111  Pac.  1061;  Richardson  v. 
Spokane,  67  Wash.  627,  122  Pac.  330,— holding  that  concurring  negligence  of 
fellow  servant  with  that  of  master  will  not  relieve  latter  from  liability;  Wil- 
liams v.  Ballard  Lumber  Co.  41  Wash.  347,  83  Pac.  323,  holding  that  where  the 
negligence  of  a  fellow  servant  and  the  master  combine  to  create  the  proximate 
cause,  the  master  is  chargeable  never-the-less. 

Cited  in  footnotes  to  Farrell  v.  Eastern  Machinery  Co.  68  L.R.A.  239,  which 
sustains  master's  liability  for  death  of  employee  through  providing  unfit  mate- 
rial for  staging  though  staging  was  constructed  by  another  employee  with 
power  to  reject  unfit  materials;  Towne  v.  United  Electric  G.  &  P.  Co.  70  L.R.A. 
214,  which  holds  corporation  maintaining  poles  to  support  electric  wires  which 
furnishes  ordinary  pike  poles  in  good  condition  for  handling  such  poles  not 
liable  for  injury  to  employee  caused  by  fellow  servant's  use  of  dull  pike  pole 
in  taking  down  pole. 
Delegability  of  duty  of  railroad  as  to  signals. 

Cited  in  note    (10  L.R.A.(N.S.)    1104)    on  delegability  of  duty  of  railroad  or 
street   railway  company   as   to  signals   or  warnings. 
Presumption  of  negligence   front   collision. 

Cited  in  note  (113  Am.  St.  Rep.  1025)  on  presumption  of  negligence  from 
collision  causing  personal  injuries. 

60  L.  R.  A.  955,  CANADIAN  BANK  v.  BINGHAM,  30  Wash.  484,  71  Pac.  43. 
Recovery  of  money   paid   on   forged   check. 

Cited  in  Bank  of  Williamson  v.  McDowell  County  Bank,  66  W.  Va.  551, 
36  L.R.A.(N.S.)  609,  66  S.  E.  761,  holding  that  if  drawee  of  forged  check  pay 
it  to  bona  fide  holder,  he  cannot  recover  money  from  person  to  whom  payment 
was  made;  National  Bank  v.  First  Nat.  Bank,  141  Mo.  App.  727,  125  S.  W.  513, 
holding  that  in  absence  of  statute  drawee,  after  payment  of  check  cannot  re- 


715  L.  R.  A.  CASES  AS  AUTHORITIES.  [00  L.R.A.  955 

cover  from  purchaser  without  basing  his  action  upon  negligence  of  later;  State 
Bank  v.  First  Nat.  Bank,  87  Xeb.  355,  29  L.R.A.(X.S.)  100,  127  X.  W.  344, 
holding  that  where  forged  draft  by  reason  of  payee's  indorsement,  is 
negotiable  by  delivery,  indorsement  by  holder  is  not  warranty  to  drawee  that 
drawer's  signature  is  genuine;  American  Exp.  C'o.  v.  State  Xat.  Bank,  27 
Okla.  828,  33  L.R.A.fX.S.)  190,  113  Pac.  711,  holding  that  payee  receiving 
money  from  bank  upon  check  purporting  to  be  drawn  by  depositor  but 
signature  on  which  was  in  fact  forged  is  not  entitled  to  retain  same,  unless 
he  was  not  negligent  in  receiving  check;  First  Xat.  Bank  v.  Bank  of  Cottage 
(rrove,  59  Or.  393,  117  Pac.  293,  holding  that  holder  of  check  on  which  drawer's 
name  has  been  forged,  and  who  contributes  in  anj-  way  to  carrying  out  of  fraud, 
is  not  holder  in  due  course:  First  Xat.  Bank  v.  Bank  of  AYyndmere,  15  X.  D.  303, 
JO  L.R.A.(N.S-)  57,  125  Am.  St.  Rep.  58S,  108  X.  AV.  546,  holding  that  the 
drawee  who  has  paid  a  forged  check,  may  recover  the  money  paid  from  the 
holder  though  he  was  a  holder  in  good  faith  unless  he  has  been  mislead  or 
prejudiced  by  the  drawee's  failure  to  detect  the  forgery. 

Cited  in  footnote  to  Crocker-AVoolworth  Xat.  Bank  v.  Xevada  Bank,  63 
L.R.A.  245,  which  denies  right  of  bank  paying  money  on  raised  check  to  recover 
amount  thereof  from  collecting  bank  merely  because  the  evidence  justifies  a 
presumption  of  its  reliance  on  the  latter's  representations  as  to  the  genuineness 
of  the  papers. 

Cited  in  note  (10  L.R.A. (X.S.)  59,  66)  on  right  of  drawee  to  recover  money 
paid  on  forged  check  or  draft. 
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61  L.  R.  A.  33,  STATE  EX  REL.  HALLAUER  v.  GOSNELL,  116  Wis.  606,  93 

N.  W.  542. 
Reg-iilatlon  of  municipal  water  supply. 

Cited  in  Fisher  v.  St.  Joseph  Water  Co.  151  Mo.  App.  534,  132  S.  W.  288, 
holding  that  rule  imposing  on  consumer  of  water  burden  of  making  connections 
between  his  premises  and  street  main  is  reasonable  regulation. 

Cited  in  notes    (24  L.R.A.  (N.S.)    486)    on   right  to  compel   consumer  to   pay 
for   connection   with  water  mains;     (32   L.R.A. (N.S.)    230)    on   right  to  require 
water  consumer  to  repair  service  pipe. 
Rates. 

Cited  in  footnotes  to  Knoxville  v.  Knoxville  Water  Co.  61  L.R.A.  888,  which 
sustains  city's  right  to  regulate  water  rates;  Souther  v.  Gloucester,  69  L.R.A. 
309,  which  sustains  right  to  charge  higher  rates  for  water  furnished  owners 
of  summer  cottages  in  outlying  districts. 

Cited  in  note   (53  L.  ed.  U.  S.  372)    on  reasonableness  of  governmental  regu- 
lation of  water  rates. 
—  Meter    system. 

Cited  in  Wilson  \Vater  &  Electric  Co.  v.  Arkaclelphia,  95  Ark.  613,  129  S.  W. 
1091,  holding  that  act  of  1905  in  relation  to  water  meters  does  not  prohibit 
city  of  second  class  from  furnishing  meters  to  patrons  at  its  expense;  Anderson 
v.  Berwyn,  135  111.  App.  17,  holding  under  a  grant  of  power  to  a  village  to 
provide  a  supply  of  water  and  to  make  necessary  rules  concerning  its  use  and 
management  thereof,  an  ordinance  adopting  the  meter  system  for  measuring  the 
quantity  taken  and  the  kind  to  be  used  and  charging  the  cost  to  consumers 
was  valid;  Powell  v.  Duluth,  91  Minn.  60,  97  N.  W.  450,  holding  the  water  com- 
miesioners  of  a  city  might  require  a  consumer  to  put  in  a  meter  or  to  retain 
one  already  in  although  the  cost  with  the  meter  would  be  greater  than  the  flat 
rate  charged;  Mallon  v.  Water  Commissioners,  144  Mo.  App.  108,  128  S.  W.  764, 
holding  the  board  of  water  commissioners  might  order  the  installation  of 
meters  of  a  certain  make;  Shaw  Stocking  Co.  v.  Lowell,  199  Mass.  120,  18 
L.R.A.(N.S.)  748,  85  N.  E.  90,  15  Ann.  Cas.  377,  holding  the  water  board  of  a 
municipality  might  properly  require  a  corporation  to  pay  for  the  meters  used 
in  measuring  the  amount  of  water  used  by  its  private  fire  service  system. 
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Cited    in    note    (23    L.R.A.  (N.S.)    410)    on    right   of   municipality    to    impose 
expense   of   water   meters   on   consumers. 
Equitable  relief  from   lawful  municipal  act  irregularly   performed. 

Cited  in  Beaser  v.  Barber  Asphalt  Paving  Co.  120  Wis.  601,  98  N.  W.  525, 
holding  equity  would  refuse  to  aid  a  property  owner  in  avoiding  a  just  and 
proportionate  share  of  the  cost  of  improving  a  street  where  through  some  cause 
the  imposition  was  illegal;  Lawton  v.  Racine,  137  Wis.  599,  119  N.  W.  331, 
holding  an  action  would  not  lie  to  restrain  the  issue  of  bonds  under  an  assess- 
ment for  paving,  the  power  to  pave  being  irregularly  exercised,  where  no  damage 
resulted  to  petitioner. 

Distinguished  in  Allen  v.  Milwaukee,  128  Wis.  686,  5  L.R.A. (N.S.)    686,   116 
Am.   St.   Rep.   54,   106  N.   W.   1099,   8   Ann.  Cas.  392,   holding  a  tax  payer  was 
entitled  to  restrain  payment  on  a  void  contract  for  public  improvements  where 
he  commenced  his  action  before  any  work  was  done. 
Certiorari. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis. 
497,  107  N.  W.  500,  holding  it  is  not  essential  to  certiorari  proceedings  that  the 
petitioner  be  a  party  to  the  proceedings  sought  to  be  reviewed;  Fraser  v.  Mu- 
iany,  129  Wis.  387,  109  N.  W.  139,  declaring  certiorari  not  an  adequate  rem- 
edy to  review  proceedings  to  establish  a  drain  and  alleged  to  be  illegal  because 
a  discretionary  writ  which  might  be  refused  on  the  ground  that  the  subject 
could  be  better  litigated  in  other  proceedings;  State  ex  rel.  Skogstad  v.  An- 
derson, 130  Wis.  229,  109  X.  W.  981,  holding  certiorari  would  not  lie  at  the 
instance  of  a  tax  payer  to  review  a  decision  by  an  appellate  jury  appointed  by 
the  county  judge  to  review  an  award  of  damages  for  the  opening  of  a  highway 
over  his  premises. 
Liability  of  municipality  for  torts  in  connection  with  waterworks. 

Cited   in   notes    (23   L.R.A.(N.S.)    204;    25   L.R.A.  (N.S.)    239)    on   municipal 
liability  for  tort  in  connection  with  waterworks. 
Hi:;  !ii    of   municipality  to   engage   in   private   enterprises. 

Cited  in  note    (31   L.R.A. (N.S.)    116)    on  right  of  municipality  to  engage  in 
enterprises  of  private  character. 
Power  of  municipality  to  transfer  waterworks. 

Cited  in  footnote  to  De  Motte  v.  Valparaiso,  66  L.R.A.  117,  which  holds  con- 
tract  right   of   municipality   to   purchase  waterworks   from   one   undertaking  to 
construct  and  operate  same,  transferable. 
Rights   and   duties   of   water   companies. 

Cited  in  notes  (24  L.R.A. (N.S.)  304)  on  duty  of  water  supply  company  to 
filter  water:  (31  L.R.A. (N.S.)  301)  on  discounting  service  to  compel  pay- 
ment of  water  bills:  (32  L.R.A. (N.S.)  805)  as  to  whether  water  company  may 
be  required  to  furnish  water  for  power  or  manufacturing  purposes;  (36  L.  R.A. 
(N.S.)  1046)  on  duty  under  contract  with  consumer  to  supply  water  for  ex- 
tinguishing fires. 
Frontage  assessment. 

Cited  in  note  (28  L.R.A. (N.S.)  1126)  on  assessments  for  improvements  by 
front-foot  rule. 

61  L.  R.  A.  52,  ASHER  v.  HUTCHINSON  WATER,  LIGHT  &  P.  CO.  66  Kan. 

496,  71   Pac.  813. 
Governmental  proprietary   functions  of  municipal   corporation*. 

Cited  in  Edson  v.  Olathe,  81  Kan.   332,  36  L.R.A. (N.S.)    864,   105   Pac.   521, 
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as  distinguished  between  the  governmental  and  proprietary  functions  of  munici- 
pal corporations;  Keever  v.  Mankato,  113  Minn.  03,  33  L.R.A. (N.S.)  343,  129 
N.  W.  158,  Ann.  Cas.  19 12 A,  216,  holding  that  city  is  liable  for  negligence 
•  in  permitting  its  water  supply  to  become  so  polluted  that  person  using  same 
contracted  typhoid  fever  and  died  in  consequence. 
Exclnsiveness  of  muiticiiml  right  to  lay  water  mains  in  street. 

Annotation  cited  in  Canton  v.  Canton  Cotton  Warehouse  Co.  84  Miss.  298, 
65  L.R.A.  570,  105  Am.  St.  Rep.  428,  36  So.  266,  holding  a  railroad  having  a 
right  of  way  along  the  streets  of  a  city  might  lay  water  pipes  under  ground 
forming  part  of  the  right  of  way. 

61  L.  R.  A.  120,  MENDENHALL  v.  ATCHISON,  T.  &  S.  F.  R.  CO.  66  Kan.  438, 

97  Am.  St.  Rep.  380,  71  Pac.  846. 
Liability   to    person    wrong-fully   on   train    by   collusion    with    employee. 

Cited  in  Kruse  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  97  Ark.  141,  133  S.  W.  841. 
holding  that  company  is  not  liable  for  safety  of  one  as  passenger,  who  has 
entered  train  without  intention  of  paying  fare,  under  collusive  agreement  with 
conductor. 

Cited  in  note   (37  L.R.A.  (N.S.)   420)   on  liability  of  railroad  to  person  wrong- 
fully on  train  by  collusion  with  employee. 
Contributory  negligence   of   infants. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Laughlin,  74  Kan.  573,  87  Pac.  749,  hold- 
ing a  boy  of  ordinary  intelligence  was  guilty  of  such  contributory  negligence 
in  attempting  to  cross  tracks  in  front  of  a  moving  train  only  ten  feet  away 
and  of  which  he  was  aware  as  would  prevent  his  recovering  for  injuries  re- 
ceived; Baker  v.  Seaboard  Aid  Line  R.  Co.  150  N.  C.  567,  29  L.R.A.  (N.S.)  850, 
64  S.  E.  506,  17  Ann.  Cas.  351,  holding  that  intelligent  boy,  nearly  fifteen  years 
old,  is  negligent  in  jumping  from  train  moving  at  rate  of  30  miles  an  hour. 
Liability  for  negligence  in  absence  of  privity. 

Cited  in  note  (]00  Am.  St.  Rep.  201)  on  right  to  recover  for  negligence  of 
railroad  in  absence  of  privity. 

61  L.  R.  A.  122,  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  LITTLE,  66  Kan.  378, 

97  Am.  St.  Rep.  376,  71  Pac.  820. 
Liability  of  carrier   for   misdirection    by  ticket  agent. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Scott,  141  Ky.  545,  34  L.R.A. (N.S.)  209, 
133  S.  W.  800,  Ann.  Cas.  1912C,  547,  holding  that  party  wishing  to  visit  neigh- 
boring town  and  return  home  on  same  day  has  right  to  rely  on  agreement  of 
agent  of  railroad  that  returning  train,  not  scheduled  to  stop  at  their  station, 
will  do  so  on  day  in  question. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Harper,  64  L.R.A.  283,  which  holda 
right  to  eject  passenger  from  train  on  route  which  ticket  agent  directed  her  to 
take  because  of  regulations  unknown  to  her  requiring  taking  of  another  route. 

Cited  in  notes  (2  L.R.A. (N.S.)  110;  24  L.R.A. (N.S.)  1179,  1180)  on  lia- 
bility of  carrier  for  misdirection  of  passenger  by  employee;  (31  L.R.A.  (N.S.) 
232)  on  extent  of  ticket  or  passenger  agent's  implied  authority;  (122  Am. 
St.  Rep.  643)  on  liability  of  railroad  companies  for  negligence,  mistakes,  and 
misrepresentations  of  ticket  agents. 
Duty  of  carrier  to  stop  at  particular  station. 

Cited  in  note  (2  L.R.A. (N.S.)  507)  on  contract  duty  of  carrier  to  stop  at 
particular  station. 
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Recovery  of   exemplary   damages. 

Cited   in   Schwartz  v.   Missouri,   K.   &   T.   R.   Co.   83   Kan.   33,   109   Pac.   767, 
holding  that  exemplary  damages  should  not  be  awarded   for  expulsion   of  pas- 
senger  from   mixed   train,   where   passenger   was   ejected   because   he  refused   to 
sign  release  of  company  from  liability  for  injury. 
Recovery    of   damages    for    mental    suffering-. 

Cited  in  Lonergan  v.  Small,  81  Kan.  55,  25  L.R.A. (X.S.)  979,  105  Pac.  27, 
holding  a  customer  in  a  store  accused  of  theft  in  the  presence  of  others  and 
seized  and  searched  for  stolen  goods  might  recover  damages  for  mental  suffer- 
ing caused  thereby. 

Cited  in  footnote  to  Davis  v.  Tacoma  R.  &  P.  Co.  66  L.R.A.  802,  which  holds 
that  damages  for  being  wrongfully  ordered  to  leave  place  of  public  resort  may 
include  compensation  for  sense  of  wrong  suffered,  feeling  of  humiliation,  and 
disgrace,  and  mental  suffering. 

Cited  in  note  (12  L.R.A.  (N.S.)  185)  on  mental  suffering  as  element  of  dam- 
ages for  expulsion  by  carrier. 

61  L.  R.  A.  125,  FARMYILLE  v.  WALKER,  101  Va.  323,  99  Am.  St.  Rep.  870, 

43  S.  E.  558. 
Right    of   municipality    to    conduct    liquor    dispensaries. 

Cited   in   note    (31   L.R.A.  (ISl.S.)    118)    on   right   of   municipality   to   conduct 
liquor  dispensaries. 
Constitutional  right   to  sell   intoxicating   liquors. 

Cited  in  Jordan  v.  Evansville,   163  Ind.  516,  67  L.R.A.  616,  72  X.  E.  544,  2 
Ann.  Cas.  96,   holding  the  right  to  sell   intoxicating   liquors   is  not  a  privilege 
or  immunity  conferred  by  the  Federal  constitution. 
Legislative  regulation  of  manufacture  and  sale  of  liquors. 

Cited  in  Ferrimer  v.  Com.  112  Va.  902,  72  S.  E.  699,  holding  that  regulation 
and  control  of  traffic  in  ardent  spirits  is  within  discretion  of  legislature  under 
police  power  of  state;  State  v.  Weiss,  84  Kan.  166,  36  L.R.A. (X.S.)  75,  113 
Pac.  388,  holding  that  legislature  had,  in  absence  of  constitutional  amendment, 
power  to  prohibit  manufacture  and  sale  of  liquor,  and  its  power  is  not  re- 
stricted by  amendment  prohibiting  manufacture  and  sale  except  for  certain 
purposes;  State  v.  Durein,  70  Kan.  32,  15  L.R.A. (X.S.)  948,  80  Pac.  987,  hold- 
ing the  legislature  might  properly  prohibit  the  manufacture  or  sale  of  intoxi- 
cating liquors  except  for  medical,  scientific  or  mechanical  purposes;  Com.  v. 
Henry,  110  Va.  888,  26  L.R.A. (X.S.)  887,  65  S.  E.  570,  holding  an  act  pro- 
hibiting the  manufacture  and  sale  of  intoxicating  liquors  which  provided  that 
non-intoxicating  malt  liquors  might  be  sold  by  the  manufacturer  direct  to  the 
consumer  who  should  not  be  allowed  to  drink  on  the  premises  where  sold 
was  a  valid  exercise  of  power;  Danville  v.  Hatcher,  101  Va.  526,  44  S.  E.  723, 
holding  an  ordinance  fixing  certain  closing  hours  for  saloons  and  providing 
that  all  obstructions  to  a  view  of  the  interior  thereof  should  be  removed  was  a 
valid  municipal  regulation. 

Cited  in  footnote  to  Lofton  v.  Collins,  61  L.R.A.  150,  which  denies  municipal 
authority  to  organize  dispensary  by  appointing  commissioners  authorized  to  sell 
liquor. 
Of  products  for  human   consumption. 

Cited  in  Xorfolk  v.  Flynn,  101  Va.  475,  62  L.R.A.  772,  99  Am.  St.  Rep.  918, 
44  S.  E.  717,  holding  an  ordinance  providing  the  inspection  of  milk  sold  in  the 
city  and  requiring  vendors  thereof  to  pay  a  registration  fee  of  fifty  cents  per 
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cow   to   cover  the   expenses   of   the   inspection   is   a  valid   exercise  of   the   police 
power. 

61  L.  R.  A.  129,  FALLSBURG  POWER  &  MFG.  CO.  v.  ALEXANDER,  101  Va. 

98,  99  Am.  St.  Rep.  855,  43  S.  E.  194. 
Public   use. 

Cited  in  Minnesota  Canal  &  Power  Co.  v.  Koochiclung  Co.  97  Minn.  449,  5 
L.R.A.(N.S.)  648,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  a  use  is  not  public 
in  nature  unless  the  public  under  proper  regulation  have  a  right  to  resort  to 
the  property  independent  of  the  will  of  the  corporation  in  which  the  title  to 
the  condemned  property  vested. 
Use  authorizing  exercise  of  eminent  domain. 

Cited  in  Barrell  v.  Dickenson,  83  Vt.  552,  74  Atl.  234;  Webster  v.  Susquehanna 
Pole  Line  Co.  112  Md.  431,  76  Atl.  254,  21  Ann.  Cas.  357,— holding  that  supply- 
ing electric  power  to  public  generally,  on  equal  terms,  is  public  use,  and  cor- 
poration which  supplies  such  power  may  be  vested  with  right  to  condemn  land 
for  line  of  poles  and  wires;  Shasta  Power  Co.  v.  Walker,  149  Fed.  571,  holding 
that  to  entitle  private  corporation  to  exercise  right  of  eminent  domain,  use  for 
which  property  is  desired  must  be  such  that  public  will  have  right  to  demand 
service  of  corporation  as  of  right;  State  ex  rel.  Tacotna  Industrial  Co.  v. 
White  River  Power  Co.  39  Wash.  666,  2  L.R.A.  (N.S.)  848,  82  Pac.  150,  4  Ann. 
Cas.  987;  Brown  v.  Gerald,  100  Me.  376,  70  L.R.A.  484,  109  Am.  St.  Rep.  526, 
61  Atl.  785, — holding  the  manufacture,  generation  and  sale  of  electricity  for 
power  for  commercial  purposes  is  not  a  public  use  for  which  private  property 
may  be  taken  under  the  exercise  of  the  power  of  eminent  domain;  Miller  v. 
Pulaski,  109  Va.  144,  22  L.R.A.  (N.S.)  554,  63  S.  E.  880,  holding  a  grant  of 
power  to  condemn  land  to  furnish  lights  and  power  to  inhabitants  of  a  town 
and  "other  persons,  companies  or  corporations"  was  as  to  the  latter  a  private 
use;  Howard  Mills  Co.  v.  Schwartz  Lumber  &  Coal  Co.  77  Kan.  609,  18  L.R.A. 
(X.S.)  362,  95  Pac.  559,  holding  the  operators  of  a  steam  flour  mill  could  not 
exercise  the  power  of  eminent  domain  for  the  purpose  of  enlarging  such  busi- 
ness; Dice  v.  Sherman,  107  Va.  426,  59  S.  E.  388,  holding  land  could  not  be  con- 
demned for  the  purpose  of  securing  power  to  operate  a  public  cider  mill  and  a 
public  telephone  exchange  on  the  land  of  the  petitioner  on  the  absence  of  proof 
of  public  benefit;  Hench  v.  Pritt,  62  W.  Va.  275,  125  Am.  St.  Rep.  966,  57  S.  E. 
808,  holding  the  conference  of  power  on  owners  or  lessees  of  timber  land,  and 
quarries  to  exercise  the  power  of  eminent  domain  in  procuring  rights  of  way  for 
their  private  benefit  was  for  a  private  use  and  void;  Caretta  R.  Co.  v.  Virginia - 
Pocahontas  Coal  Co.  62  W.  Va.  194,  57  S.  E.  401  (dissenting  opinion),  denying 
that  the  condemnation  of  land  for  railroad  purposes  was  public  where  projected  to 
serve  mainly  the  needs  of  a  coal  company;  Riley  v.  Charleston  Union  Station 
Co.  71  S.  C.  486,  110  Am.  St.  Rep.  579,  51  S.  E.  485,  holding  the  condemnation 
of  land  for  a  Union  station  is  for  a  public  use;  Wisconsin  River  Improv.  Co.  v. 
Pier,  137  Wis.  336,  21  L.R.A.(N.S.)  548,  118  N.  W.  857,  holding  a  corporation 
having  the  power  of  eminent  domain  to  construct  a  dam  in  aid  of  navigation 
might  contract  with  a  power  company  for  the  construction  of  the  dam  at  the 
iatter's  expense  with  the  latter  having  the  right  to  use  it  for  the  generation 
of  power  even  though  the  improVment  of  the  river  thereby  merely  incidental. 

Cited  in  footnotes  to  Gaylord  v.  Chicago  Sanitary  Dist.  63  L.R.A.  582,  which 

denies  power  of   legislature  to  authorize  condemnation   of  private  property   for 

erection  of  public  mills  and  machinery  without  anything  to  give  the  public  an 

interest  in  the  mill  after  its  erection;  Rockingham  County  L.  &  P.  Co.  v.  Hobbs, 

L.R.A.  Au.  Vol.  VI.— 46. 
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G6  L.R.A.  581,  which  holds  collection,  storing,  and  distribution  of  electricity 
for  use  of  all  who  may  need  it  on  equal  and  reasonable  terms  a  public  use; 
Brown  v.  Gerald,  70  L.R.A.  472,  which  holds  furnishing  of  electric  power  for 
manufacturing  purposes  not  a  public  use  so  as  to  justify  exercise  of  power  of 
eminent  domain  on  theory  that  one  generating  it  may  because  of  his  franchises 
be  regarded  as  a  public  servant. 

Cited  in  notes  (2  L.R.A.  (N.S.)  844;  19  L.R.A.(N.S.)  728)  on  generation  of 
electricity  for  sale  for  power  as  public  purpose;  (21  L.R.A. (N.S.)  545)  on 
combination  of  public  and  private  uses;  (102  Am.  St.  Rep.  813,  815)  on  uses 
for  which  power  of  eminent  domain  cannot  be  exercised. 

Distinguished  in  Rockingham  County  Light  &  P.  Co.  v.  Hobbs,  72  N.  H.  536, 
66  L.R.A.  585,  58  Atl.  46,  holding  an  electric  light  company  authorized  to  pur- 
chase lands  as  reasonably  necessary  might  in  the  exercise  of  the  power  of 
eminent  domain  condemn  land  for  the  erection  of  poles  and  wires  necessary 
to  carry  power;  Walker  v.  Shasta  Power  Co.  19  L.R.A.  (N.S.)  732,  87  C.  C.  A. 
660,  160  Fed.  860,  holding  a  corporation  was  not  deprived  of  the  right  to  exer- 
cise the  power  of  eminent  domain  for  a  public  use  because  of  a  purpose  to  en- 
gage in  a  private  use. 

Disapproved   in   Helena   Power   Transmission   Co.   v.   Spratt,   35   Mont.    123,   8 
L.R.A. (N.S.)    5.70,   88  Pac.   773,   10   Ann.   Cas.   ]055,   holding  land   could  be  ac- 
quired by  condemnation   for  the  purpose  of   flooding  it   incidental  to  the  build- 
ing of  a  dam  for  generating  electricity  for  sale  to  the  public  generally. 
Question   of  la\v. 

Cited  in  Miller  v.  Pulaski,  109  Va.  142,  22  L.R.A. (N.S.)  554,  63  S.  E.  880, 
holding  the  determination  of  whether  in  a  particular  case  there  is  a  public  use 
is  one  for  the  courts  to  determine. 

Cited  in  note  (22  L.R.A.(N.S.)  23,  24,  27,  32,  52,  140,  141,  145)  on  judicial 
power  over  eminent  domain. 

61  L.  R.  A.  134,  MIFFLIN  v.  R.  H.  WHITE  CO.  50  C.  C.  A.  661,  112  Fed.  1004. 
It  ii.h  i    to  copyright. 

Cited  in  Caliga  v.  Inter  Ocean  Newspaper  Co.  84  C.  C.  A.  034.  157  Fed.  180, 
holding  a  copyright  could  not  be  obtained  on  a  picture  by  the  depositing  its 
name  and  description  in  the  proper  office  where  a  photograph  of  it  had  pre- 
viously been  deposited  for  copyright  under  another  name  and  description. 

61  L.  R.  A.  137,  DELAWARE  INS.  CO.  v.  GREER,  57  C.  C.  A.  188,  120  Fed. 

916. 
Construction   of   policy   of   insurance. 

Cited  in  Kentucky  Vermillion  Min.  &  Concentrating  Co.  v.  Norwich  T'nion 
Fire  Ins.  Soc.  77  C.  C.  A.  121,  146  Fed.  700,  holding  parol  evidence  was  inad- 
missible to  show  that  an  unambigi  HIS  term  in  a  policy  had  a  peculiar  meaning 
in  the  insurance  business;  Ferrenbach  v.  Mutual  Reserve  Fund  Life  Asso.  121 
Fed.  949  (dissenting  opinion),  on  its  being  necessary  on  the  construction  of  a 
contract  of  insurance  that  its  terms  be  given  their  natural  obvious  meaning; 
Standard  Life  &  Acci.  Ins.  Co.  v.  McNulty,  85  C.  C.  A.  22,  157  Fed.  226,  affirm- 
ing that  terms  of  an  insurance  policy  be  given  their  natural  and  obvious  mean- 
ing; Mulrooney  v.  Royal  Ins.  Co.  157  Fed.  604,  holding  a  consent  by  insurer 
through  agent's  indorsement  to  the  assignment  of  the  interest  of  the  insured 
was  not  a  consent  to  the  incumbrance  of  the  property. 
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Breach  of  condition  avoiding  policy. 

Cited  in  J.  I.  Kelly  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.  56  Fla.  477,  47  So.  742, 
16  Ann.  Cas.  654,  holding  a  policy  of  insurance  was  rendered  void  by  the  com- 
mencement or  foreclosure  proceedings  under  forfeiture  clause  in  policy  so  provid- 
ing, the  insured  having  knowledge  thereof  and  taking  no  steps  to  have  the  insurer 
consent  to  a  continuation  of  the  risk. 

Disapproved  in  London  &  L.  F.  Ins.  Co.  v.  Davis,  37  Tex.  Civ.  App.  355,  84  S. 
W.    260,    holding    that    forfeiture    clause    in    insurance    policy    conditioned    upon 
foreclosure  proceedings  with  knowledge  of  insured  is  inoperative  before  notice  is 
brought   home   to   insured   by   service   of   process   in   the   foreclosure. 
Effect    of   "loss   payable    clanse.'' 

Cited  in  Hamburg-Bremen  F.  Ins.  Co.  v.  Ruddell,  37  Tex.  Civ.  App.  33,  82 
S.  W.  826,  holding  the  insertion  in  a  fire  policy  of  a  mortgage  clause  making 
the  loss  payable  to  the  mortgagee  would  not  preclude  the  insurance  company 
from  setting  up  the  act  of  the  mortgagor  in  setting  fire  to  the  property;  Atlas 
Reduction  Co.  v.  New  Zealand  Ins.  Co.  9  L.R.A. (N.S.)  440,  71  C.  C.  A.  21,  138 
Fed.  507,  holding  the  effect  of  an  indorsement  upon  a  policy  of  fire  insurance 
making  the  loss  payable  to  third  persons  was  to  make  such  third  persons  ap- 
pointees of  the  insured  to  receive  payment  of  any  loss  according  as  their  in- 
terest might  appear;  Brecht  v.  Law,  U.  &  C.  Ins.  Co.  18  L.R.A.  (N.S.)  205,  87 
C.  C.  A.  351,  160  Fed.  401,  holding  a  third  person  to  whom  under  a  clause  in  a 
policy  of  insurance  any  loss  is  made  payable,  can  only  recover  as  the  appointee 
of  the  insured;  Vancouver  Nat.  Bank  v.  Law,  U.  &  C.  Ins.  Co.  153  Fed.  444, 
holding  conditions  in  a  policy  of  fire  insurance  are  binding  on  a  mortgagee 
taking  an  assignment  of  the  policy  with  the  consent  of  the  insurer. 

Cited  in  notes  (18  L.R.A. (N.S.)  201,  207)  on  effect  of  breach  of  insurance 
policy  by  mortgagor  on  rights  of  mortgagee;  (135  Am.  St.  Rep.  747,  756)  on 
fire  insurance  as  security  for  a  mortgagee  or  other  lien  holder. 

61  L.  R.  A.  140,  DONOVAN  v.  PENNSYLVANIA  CO.  57  C.  C.  A.  362,  120  Fed. 

215. 

Kiu'lit    of   carrier   to   contract   against   liability   for    injury    to   persona    not 
passengers. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Whan,  39  Colo.  244,  11  L.R.A.(N.S.)  444, 
89  Pac.  39,  12  Ann.  Cas.  732,  holding  a  railroad  company  might  contract  with  a 
sleeping  car  company  against  liability  for  injury  to  employees  of  the  latter 
company;  McDermon  v.  Southern  P.  Co.  122  Fed.  673;  Chicago,  R.  I.  &  P.  R. 
Co.  v.  Hamler,  215  111.  530,  1  L.R.A. (N.S.)  677,  106  Am.  St.  Rep.  187,  74  N. 
E.  705,  1  Ann.  Cas.  42, — holding  a  railroad  company  might  properly  contract 
with  an  employee  of  a  sleeping  car  company  from  liability  for  injury. 
Right  of  carrier  to  discriminate  against  persons  not  passengers. 

Cited  in  Dingman  v.  Duluth,  S.  S.  &  A.  R.  Co.  164  Mich.  333,  32  L.R.A. (N.S.) 
1185,  130  N.  W.  24,  holding  that  railroad  may  give  exclusive  right  to  person 
engaged  in  transferring  baggage,  to  enter  trains  to  solicit  patronage;  Philadel- 
phia &  R.  R.  Co.  v.  Godfrey,  19  Mortg.  Co.  L.  Rep.  129,  holding  that  railroad 
company  may  contract  with  one  to  furnish  means  to  carry  incoming  passengers, 
and  may  grant  to  him  exclusive  privilege  to  solicit  upon  trains;  Atchison,  T.  & 
S.  F.  R.  Co.  v.  Tiedt,  40  L.R.A. (N.S.)  852,  116  C.  C.  A.  168,  19(5  Fed.  350,  to 
the  point  that  common  carrier  cannot  be  permitted  to  incapacitate  itself  for 
full  performance  of  its  public  obligations. 

Distinguished  in   West  Coast  Naval   Stores   Co.  v.  Louisville  &   N.  R.  Co.  57 
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C.  C.  A.  671,  121  Fed.  651,  holding  a  railroad  company  constructing  a  wharf 
and  making  it  a  terminal  for  the  transfer  of  goods  cannot  exclude  certain  navi- 
gation lines  from  the  use  of  such  wharf;  Baker-Whiteley  Coal  Co.  v.  Baltimore 
&  0.  R.  Co.  110  C.  C.  A.  234,  188  Fed.  414,  holding  that  owner  of  pier  could 
not  lawfully  grant  to  single  tug  owner  exclusive  right  to  dock  and  undock 
vessels  at  such  pier. 
Haclcmen. 

Cited  in  Union  Depot  &  R.  Co.  v.  Meeking,  42  Colo.  96,  126  Am.  St.  Rep. 
145,  94  Pac.  16,  holding  a  union  station  company  might  exclude  certain  hack- 
men  from  using  its  grounds  as  a  hack  stand  for  the  purpose  of  plying  their 
vocations;  State  ex  rel.  Sheets  v.  Union  Depot  Co.  71  Ohio  St.  392,  68  L.R.A. 
789,  73  N.  E.  633,  2  Ann.  Gas.  186,  holding  a  union  depot  company  might 
properly  grant  the  exclusive  privilege  to  use  depot  grounds  for  the  purpose  of 
standing  hacks  and  soliciting  patronage  therefor;  Philadelphia  &  R.  R.  Co. 
v.  Godfrey,  28  Pa.  Co.  Ct.  327,  13  Pa.  Dist.  R.  7,  holding  railroad  company 
might  exclude  a  hackman  from  its  premises  for  the  purpose  of  soliciting  pa- 
tronage; Oregon  Short  Line  R.  Co.  v.  Davidson,  33  Utah,  376,  16  L.R.A.  (N.S.) 
783,  94  Pac.  10,  14  Ann.  Cas.  489;  Lewis  v.  Weatherford,  M.  W.  &  N.  R.  Co.  36 
Tex.  Civ.  App.  52,  81  S.  W.  Ill, — holding  railroad  company  might  give  the 
exclusive  privilege  of  standing  hacks  on  premises  and  soliciting  patronage 
therefor;  McFall  v.  St.  Louis,  232  Mo.  729,  33  L.R.A.  (N.S.)  475,  135  S.  W.  53, 
holding  that  ordinance  is  not  invalid  which  grants  permission  to  licensed  hack 
drivers  who  can  procure  consent  of  abutting  property  owner  to  stand  vehicles 
in  street  in  front  of  property,  when  privilege  is  denied  to  others. 

Cited  in  footnotes  to  Hedding  v.  Gallagher,  64  L.R.A.  811,  which  sustains 
right  of  railroad  company  to  give  exclusive  right  to  one  teamster  to  enter 
on  its  grounds,  if  reasonable  requirements  of  passengers  are  fully  met;  State 
ex  rel.  Sheets  v.  Union  Depot  Co.  68  L.R.A.  793,  which  sustains  right  of  union 
depot  company  to  grant  transfer  company  exclusive  right  to  use  specified  part 
of  depot  grounds  for  hacks  and  vehicles  and  soliciting  patronage  of  passengers. 
Injunction  to  protect  right  of  ingress  and  egress. 

Cited  in  note  (35  L.R.A. (N.S.)  195)  on  injunction  to  protect  right  of  ingress 
and  egress  from  street. 

61  L.  R.  A.  145,  PREFERRED  ACCI.  INS.  CO.  v.  ROBINSON,  45  Fla.  525,  33 

So.  1005,  3  Ann.  Cas.  931. 
Accident   within    meaning    of   accident    insurance    policy. 

Cited  in  Bader  v.  New  Amsterdam  Casualty  Co.  102  Minn.  191,  120  Am.  St. 
Rep.  613,  112  N.  W.  1065,  holding  under  a  policy  of  accident  insurance  providing 
that  it  did  not  exclude  indemnity  for  loss  by  accident  produced  by  shooting  but 
limiting  a  recovery  in  such  case  to  one  half  of  face  of  policy,  the  beneficiary 
might  recover  only  one  half  of  face  where  insured  was  shot  and  killed  by  a 
burglar. 

Cited  in  footnotes  to  Fetter  v.  Fidelity  &  Casualty  Co.  61  L.R.A.  459,  which 
holds  death  from  rupture  of  cancerous  kidney  covered  by  accident  policy;  Hors- 
fall  v.  Pacific  Mut.  L.  Ins.  Co.  63  L.R.A.  425,  which  holds  dilation  of  heart 
accompanied  by  paleness,  coldness  of  extremities  and  cold  perspiration,  followed 
by  death  in  a  few  weeks,  caused  by  a  heavy  lift,  an  accident  within  meaning  of 
policy;  Delaney  v.  Modern  Acci.  Club,  63  L.R.A.  603,  which  holds  death  caused 
by  blood  poisoning  received  through  wound  on  hand  an  accident  within  meaning 
of  policy;  Maryland  Casualty  Co.  v.  Hudgins,  64  L.R.A.  349,  which  holds  death 
caused  by  accidentally  eating  spoiled  oysters  not  covered  by  policy  excluding 


725  L.  R.  A.  CASES  AS  AUTHORITIES.  [61  L.R.A.  148 

injuries  resulting  from  poison  or  anything  accidentally  taken  or  absorbed;  Rich- 
ards v.  Travelers'  Ins.  Co.  67  L.R.A.  175,  which  holds  that  fall  from  cars  is 
accident  within  policy. 

Cited  in  note  (2.  L.R.A. (N.S.)  169)  on  liability  of  insurer  for  death  from  in- 
halation of  gas. 

Distinguished  in  Dent  v.  Railway  Mail  Asso.  183  Fed.  842,  holding  that  where 
insured  died  as  result  of  hand  coming  in  contact  with  poison  ivy  which  he  was 
cutting  a  branch  in  woods,  his  death  was  "accidental"  within  policy. 

61  L.  R.  A.  148,  C.  H.  DAVIS  &  CO.  v.  MORGAN,  117  Ga.  504,  97  Am.  St.  Rep. 
171,  43  S.  E.  732. 

Followed  without  discussion  in  Willingham  Sash  &  Door  Co.  v.  Drew,  117  Ga. 
851,  45  S.  E.  237. 
Sufficiency    of    consideration    to    support    new    promise. 

Cited  in  Monroe  v.  Martin,  137  Ga.  263,  73  S.  E.  341,  holding  that  written 
agreement  made  by  payee  of  promissory  note  with  maker  thereof,  evidencing 
part  of  contract  between  them,  stipulating  that  maker  is  never  to  be  sued  upon 
note,  relieves  maker  from  liability,  and  subsequent  voluntary  promise  to  pay 
note  to  executor  of  payee  is  nudum  pactum;  Shriner  v.  Craft,  166  Ala. 
153,  28  L.R.A.  (X.S.)  453,  51  So.  884,  holding  the  promise  of  one  party  to 
pay  more  for  the  performance  of  work  than  the  contract  called  for  on  the 
refusal  of  the  other  party  to  proceed  without  such  further  payment  was  with- 
out consideration  and  unenforceable;  Phillips  &  Co.  v.  Hudson,  9  Ga.  App. 
781,  72  S.  E.  178,  holding  that  provision  in  contract  of  employment,  that  in 
addition  to  stated  salary  employer  will  give  employee  certain  percentage  of  earn- 
ings of  business  is  enforceable;  H.  C.  Lindsley  &  Son  v.  Kansas  City  Viaduct 
&  Terminal  Co.  152  Mo.  App.  233,  133  S.  W.  389,  holding  that  where  common 
party  to  two  contracts  is  not  in  default  in  performance  of  first  contract,  but  has 
elected  to  abandon  because  of  breach  of  other  contracting  party,  he  has  right 
to  contract  with  third  party  interested  in  work  for  doing  of  unfinished  work 
covered  by  first  contract;  Saul  v.  Southern  Seating  &  Cabinet  Co.  6  Ga.  App. 
847,  65  S.  E.  1065,  holding  promise  by  a  third  person  not  originally  bound  to 
pay  a  pre-existing  debt  was  of  no  effect  where  not  supported  by  a  new  con- 
sideration; Poland  Paper  Co.  v.  Foote  &  D.  Co.  118  Ga.  462,  45  S.  E.  374, 
holding  there  could  be  no  recovery  of  damages  for  delay  in  shipping  goods  where 
the  seller  stopped  the  goods  in  transitu  and  refused  to  deliver  unless  payment 
be  made  in  cash  with  a  discount  instead  of  on  credit  as  previously  agreed  and 
the  buyer  pays  the  new  price  without  reserving  a  right  to  recover  for  the  delay : 
Piunizy  v.  Bush,  129  Ga.  491,  59  S.  E.  259,  holding  an  agreement  by  a  broker  to 
take  less  than  the  amount  of  a  debt  will  not  be  binding  unless  actually  executed. 

Distinguished  in  Haag  v.  Rogers,  9  Ga.  App.  654,  72  S.  E.  46,  holding  that 
contract  by  which  employer  is  to  pay  employee  certain  amount  as  wages  in  any 
event,   and   additional   amount  in   event  he  remains   in   employment   till   end   of 
contract  is  valid. 
Moral   obligation   at*  a   consideration    for   a   promise. 

Cited  in  Shriner  v.  Craft,  166  Ala.  153,  28  L.R.A.(N.S.)  453,  139  Am.  St.  Rep. 
19,  51  So.  884,  holding  that  promise  by  one  party  to  building  contract  to  pay 
more  than  contract  price  for  work,  upon  refusal  of  contractor  to  continue  work, 
is  unenforceable;  North  v.  Daniel,  1  Ga.  App.  17,  57  S.  E.  898,  holding  the  sense  of 
duty  owed  by  a  child  to  an  aged  and  dependent  parent  is  sufficient  to  support 
a  contract  for  her  support. 
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Cited  in  footnote  to  Free-man  v.  Dodge,  66  L.R.A.  395,  which  holds  moral 
obligation  of  son  to  support  mother  not  sufficient  consideration  to  support  promise 
to  reimburse  town  for  expenses  incurred  for  such  purpose. 

Cited  in  note    (11  L.R.A.  (X.S.)    792)    on  promise  of  additional  compensation 
for  completing  contract  other  than  for  payment  of  money. 
Right    to    sliow    failure    of    consideration. 

Cited  in  Purcell  v.  Armour  Packing  Co.  4  Ga.  App.  257,  61  S.  E.  138,  holding 
in  an  action  by  the  payee  of  a  check  the  maker  may  show  by  paro-1  that  it  is 
without  consideration. 

61  L.  R.  A.  150,  LOFTON  v.  COLLIXS,  117  Ga.  434,  4.3  S.  E.  708. 
Equitable   relief   on   behalf   of    state. 

Cited  in  State  v.  Paxson,  119  Ga.  734,  46  S.  E.  872,  holding  the  attorney  general 
might  in  aid  of  an  equitable  action  by  information  for  the  recovery  of  lands  title 
to  which  is  in  the  state,  obtain  an  injunction  restraining  a  trespass  on  the  land. 
Sale  of  intoxicating-  liquors  as  nuisance. 

Cited  in  Padgett  v.  Sturgis.  6  Ga.  App.  545.  65  S.  E.  352,  on  the  creation  of  a 
public  nuisance  by  the  maintenance  of  a  place  for  the  sale  of  intoxicating  liquors. 

Cited  in  footnote  to  Kirkland  v.  State,  65  L.R.A.  76,  which  holds  proceeding  to 
condemn  and  destroy  liquor  kept  for  sale  in  prohibited  district,  not  criminal. 
Equitable    relief. 

Cited  in  Lee  County  v.  Hooper,  128  Ga.  101,  56  S.  E.  997:  Walker  v.  McXelly, 
121  Ga.  115,  48  S.  E.  718, — holding  equity  would  abate  the  illegal  sale  of  in- 
toxicating liquors  as  a  public  nuisance;  Augusta  v.  Reynolds,  122  Ga.  7GO,  69 
L.R.A.  567,  106  Am.  St.  Rep.  147..  50  S.  E.  998,  affirming  right  of  equity  to 
enjoin  the  erection  of  a  public  nuisance;  Burckell  v.  State,  47  Tex.  Civ.  App. 
395,  106  S.  W.  190,  holding  equity  would  injoin  the  illegal  sale  of  intoxicating 
liquor  where  a  statute  declared  the  sale  without  a  license  to  be  a  public  nuisance. 

Disapproved  in  Oklahoma  ex  rel.  Oklahoma  v.  Robertson,  19  Okla.  157,  92  Pac. 
144,  holding  in  the  absence  of  statute  equity  would  not  injoin  the  unlawful  sale 
of  intoxicating  liquors  on  the  fact  alone  that  the  sale  was  unlicensed. 
Maintenance  of  liquor  dispensaries  by  municipality. 

Cited  in  note  (31  L.R.A.  (X.S.)  118)  on  right  of  municipality  to  maintain 
liquor  dispensaries. 

61  L.  R.  A.  154,  STREET  v.  VARXEY  ELECTRICAL  SUPPLY  CO.  160  Ind.  338, 

98  Am.  St.  Rep.  325,  66  X.  E.  895. 
Unconstitutional    legislative    impairment    of    right    to    contract. 

Cited  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  386,  62  L.R.A.  142.  66 
X.  E.  1005,  holding  an  act  providing  for  the  weekly  payment  of  wages  and  pro- 
viding a  penalty  for  a  violation  thereof  was  unconstitutional  and  void  as  im- 
pairing the  right  of  contract;  Jordon  v.  State,  51  Tex.  Crim.  Rep.  539,  11  L.R.A. 
(N.S.)  608,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  an  act  making  it  unlawful 
to  issue  to  employee  tickets  or  checks  for  labor  performed  redeemable  in  merchan- 
dise, is  unconstitutional  as  being  an  interference  with  the  right  of  contract; 
American  Surety  Co.  v.  Shallenberger,  183  Fed.  641,  holding  that  statute  which 
provides  that  surety  companies  shall  not  charge  greater  than  fixed  rate  is  un- 
constitutional; Malette  v.  Spokane,  68  Wash.  584,  —  L.R.A.  (X.S.)  — ,  123  Pac. 
1005,  holding  that  property  owner  assessed  for  improvement  may  object  to  con- 
tract under  city  ordinance  requiring  all  common  laborers  to  be  paid  minimum 
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wage,  which  was  rate  of  from  50  to  90  cents  higher  for  eight  hours  than  wages 
paid  in  private  employment. 

Cited  in  note  (139  Am.  St.  Rep.  873)   on  constitutionality  of  statutes  relating 
to  wages. 
Class  legislation. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  87,  89  N.  E.  590,  holding  that 
classification  in  tax  laws  must  be  based  upon  natural  reasons  inhering  in  subject 
matter;  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  674,  14  L.R.A.(N.S.)  420, 
80  N.  E.  529,  holding  an  employers  liability  act  was  unconstitutional  in  as  far 
as  it  applied  to  private  corporations,  no  liability  being  imposed  on  partnership 
or  individual  employers. 

Distinguished  in  Knight  &  J.  Co.  v.  Miller,  172  Ind.  49,  87  N.  E.  823,  18 
Ann.  Cas.  1146,  holding  an  act  prohibiting  contracts  or  combinations  in  restraint 
of  trade  in  articles  or  supplies  used  by  mechanics,  artisans  or  dealers  was  not 
unconstitut  ional. 

61  L.  R.  A.  161,  TRADEWATER  COAL  CO.  v.  JOHNSON,  24  Ky.  L.  Rep.  1777, 

72  S.  W.  274. 

Duty   of   master   to   fni'itisli   safe   place   and   appliances. 

Cited  in  Williams  Coal  Co.  v.  Cooper,  138  Ky.  295,  127  S.  W.  1000,  holding 
that  mining  company  is  liable  to  driller  who  was  injured  because  of  improper 
proping  of  roof  of  room  in  which  he  went  to  work;  Angel  v.  Jellico  Coal  Min.  Co. 
115  Ky.  735,  74  S.  W.  714,  holding  that  negligence  of  fellow  servants  in  placing 
dynamite  near  furnace,  which  one  of  them  was  required  to  keep  up,  is  imputable 
to  master,  whose  duty  it  was  to  furnish  safe  place  to  work. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A.  146, 
which  denies  employer's  power  to  delegate  to  another  the  duty  of  providing  em- 
ployee with  reasonably  safe  machinery,  tools,  and  appliances. 

61  L.  R.  A.  163,  CARRIGAN  v.  STILLWELL,  97  Me.  247,  54  Atl.  389. 

Later  appeal  in  99  Me.  435,  68  L.R.A.  387,  59  Atl.  683. 
Liability   for  injuries   from   insufficiency   of   fire   protection.  . 

Cited  in  footnotes  to  Carrigan  v.  Stillwell,  68  L.R.A.  386,  which  denies  necessity 
for  tire  escape  for  building  having  above  first  floor  a  restaurant  kitchen  con- 
taining three  employees;  Frontier  Steam  Laundry  Co.  v.  Connolly,  68  L.R.A. 
425,  which  holds  owner's  failure  to  comply  with  ordinance  requiring  fire-proof 
shutters  on  brick  buildings  not  such  negligence  as  to  render  him  liable  for  de- 
struction by  fire  communicated  through  unprotected  windows  of  goods  in  his 
possession  as  bailee. 

Cited  in  note  (10  L.R.A.  (N.S.)  177)  on  liability  for  injuries  caused  by  lack 
or  insufficiency  of  tire  escapes. 

61  L.  R.  A.  166,  JOHNSTON  v.  JOHNSTON,  173  Mo.  91,  96  Am.  St.  Rep.  486, 

73  S.  W.  202. 

Estate   by   entirety  in   personalty. 

Cited  in  Craig  v.  Bradley,  153  Mo.  App.  594,  134  S.  W.  1081,  holding  that 
estates  by  entirety  exist  in  personal  property,  unaffected  by  statute  giving  wife 
sole  control  of  her  property;  Ryan  v.  Ford,  151  Mo.  App.  695,  132  S.  W.  610, 
holding  that  there  may  be  estate  by  entirety  in  personal  property  and  as  between 
husband  and  wife  in  order  to  create  such  estate,  it  is  not  necessary  that  instru- 
ment creating  it  so  state. 
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Creation  of  resulting-  trusts. 

Cited  in  McMurray  v.  McMurray,  180  Mo.  534,  79  S.  W.  701.  holding  a  re- 
sulting trust  was  created  in  favor  of  a  mother  in  real  estate  purchased. by  a  son 
with  funds  derived  from  the  sale  of  land  and  a  business  deeded  to  him  by  father 
upon  his  execution  in  return  of  a  declaration  acknowledging  a  trust  for  father 
during  life  and  to  mother  and  sons  thereafter;  Frost  v.  Frost,  200  Mo.  484,  118 
Am.  St.  Rep.  680,  98  S.  W.  527,  holding  where  a  husband  holding  land  with  wife 
sells  and  purchases  other  land  in  his  own  name,  the  courts  will  declare  the  wife 
to  have  her  interest  by  entirety  in  the  land  purchased;  Hudson  v.  Wright,  204 
Mo.  432,  103  S.  W.  8,  holding  the  purchase  by  husband  of  land  in  his  own  name 
with  the  separate  means  of  his  wife  created  a  resulting  trust  in  her  favor. 
Waiver  of  incoinpeteney  of  -witness. 

Cited  in  McCune  v.  Goodwillie,  204  Mo.  333,  102  S.  W.  997,  holding  the  incom- 
petency  of  a  witness  is  waived  by  the  act  of  the  party  objecting  to  him  as  in- 
competent examining  him  on  new  matter. 

Cited  in  note  (33  L.R.A.  (X.S.)   104,  106,  107)   on  waiver  of  objection  to  testi- 
mony by  cross-examination. 
Xecessary   parties   to   proceedings   to    estsiblish   a    trust   in    decedent. 

Cited  in  McKee  v.  Downing,  224  Mo.  127,  124  S.  W.  7,  holding  an  adminis- 
trator  was   not   a   necessary   party   to   a   suit   by    heirs   of   a   deceased   wife   to 
establish  a  resulting  trust  in  her  favor  in  lands  purchased  with  her  money  by 
husband. 
Admissibility  of  testimony  of  party  to  action,  the  other  party  being  dead. 

Distinguished  in  Jenkins  v.  Emmons,  117  Mo.  App.  8,  94  S.  YV.  812,  holding 
the  payee  of  a  note,  the  payor  of  which  is  dead  might  testify  in  proof  of  its  loss 
since  death  of  payor  where  its  contents  established  by  other  witnesses. 
Title  to  personalty  on  death   of  oivner. 

Cited  in  Todd  v.  James,  157  Mo.  App.  421.  138  S.  W.  929?  holding  that  where 
there  are  no  debts  and  administration  of  estate  of  deceased  person  is  unnecessary, 
personal  property  may  at  once  vest  in  distributees. 

61  L.  R.  A.  176,  TRICE  v.  COMSTOCK,  57  C.  C.  A.  646,  121  Fed.  620. 
Effect    of    fiduciary    relation    on    rights    of    parties. 

Cited  in  Dennison  v.  Aldrich,  114  Mo.  App.  709,  on  the  duties -and  obligations 
arising  out  of  the  relation  of  principal  and  agent:  Burnes  v.  Burnes,  70  C.  C.  A. 
357,  137  Fed.  790,  on  parties  in  fiduciary  relations  being  forbidden  to  use  their 
knowledge  to  the  detriment  of  their  correlates;  Maliler  v.  Sanche,  121  HI.  App. 
252,  holding  equity  would  protect  a  trade  secret  obtained  by  an  employee  in  con- 
nection with  his  duties;  American  Circular  Loom  Co.  v.  Wilson.  198  Mass.  206, 
126  Am.  St.  Rep.  409,  84  X.  E.  133,  holding  an  employer  will  be  decreed  to 
have  an  interest  in  an  invention  purchased  by  an  employee  whose  duties  among 
other  things  compelled  him  to  be  vigilant  in  acquiring  on  behalf  of  employer 
knowledge  of  such  improvements. 
Pnrchase  of  property  by  attorney  or  agent. 

Cited  in  Witte  v.  Storm,  236  Mo.  486,  139  S.  W.  384,  holding  that  agent  is 
prohibited  from  acquiring,  to  prejudice  of  principal,  directly  or  iulirectly,  any 
interest  in  property  which  is  subject  matter  of  agency:  Johnson  v.  Jlayward,  74 
Neb.  171,  5  L.R.A. (X.S.)  122,  107  X.  W.  384,  12  Ann.  Cas.  800;  Steinbwk  v. 
Bon  Homme  Min.  Co.  81  C.  C.  A.  441,  152  Fed.  338, — holding  an  agent  might 
properly  buy  the  property  of  his  principal  at  a  judicial  sale  which  he  had  no 
part  in  procuring;  Byrne  v.  Jones,  90  C.  C.  A.  101,  159  Fed.  323,  holding  a  pur- 
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chase  of  lands  by  an  agent  for  their  sale,  from  the  principal  without  knowledge 
of  his  sale  of  a  right  of  way  through  the  lands  was  avoidable  by  the  principal. 

Cited  in  footnotes  to  Van  Dusen  v.  Bigelow,  67  L.R.A.  288,  which  holds  that 
agent  for  collecting  rent,  paying  tax,  seeing  to  repairs,  and  giving  advice  as  to 
value  of  farm  lands,  cannot  purchase  for  himself  without  full  disclosure  of  all 
facts  bearing  on  the  value  of  the  land;  State  v.  Edwards,  69  L.R.A.  667,  which 
denies  right  of  commission  merchants  to  whom  grain  is  consigned  for  sale  on 
commissions  to  purchase  themselves  after  business  hours  at  highest  price  of  the 
day  on  the  board  of  trade. 
Creation  of  constructive  trust. 

Cited  in  Cunnningham  v.  Pettigrew,  94  C.  C.  A.  457,  169  Fed.  340,  holding  the 
owner  of  property  is  chargeable  with  a  constructive  trust  in  favor  of  one  who 
with  the  knowledge  of  the  owner  was  induced  by  fraud  to  contribute  to  the 
purchase  price  of  the  property;  Gaines  v.  Chew,  167  Fed.  636,  holding  where 
complainant  entered  into  an  agreement  for  the  purchase  of  a  mine  with  defend- 
ant and  the  complainant  refused  to  pay  his  share  of  the  advance  payment  the 
defendant  might  properly  after  the  expiration  of  the  option  secure  another  and 
purchase  on  his  own  behalf. 
In  attorney  or  agent. 

Cited  in  Johnson  v.  Knappe,  24  S.  D.  419,  123  N.  W.  857,  holding  that  one 
taking  adavntage  of  and  using  knowledge  which  he  had  gained  as  mortgagee's 
agent  to  acquire  deed,  becomes  trustee  for  mortgagee  regardless  of  any  knowledge 
of  mortgagee  that  he  was  so  acting;  Zeckendorf  v.  Steinfeld,  12  Ariz.  262,  100 
Pac.  784,  holding  that  where  stockholder  and  director  of  corporation  purchased 
in  his  own  name  and  in  name  of  corporation  stock  belonging  to  another  stock- 
holder, agreeing  that  seller  was  to  be  paid  out  of  proceeds  of  sale,  he  will  be 
deemed  to  hold  such  stock  as  trustee  for  corporation;  National  Wire  Bound  Box 
Co.  v.  Healy,  110  C.  C.  A.  613,  189  Fed.  53,  to  the  point  that  agent  who  by 
reason  of  such  relation  ascertained  that  principal  intended  to  make  valuable 
purchases,  made  such  purchases  on  his  own  account,  will  be  held  as  trustee  for 
principal;  Stamvood  v.  Wishard,  128  Fed.  502,  holding  it  would  be  decreed  that 
an  attorney  acquiring  rights  in  property  adverse  to  those  of  his  client  held 
them  as  trustee  for  client;  Carson  v.  Fogg,  34  Wash.  452,  76  Pac.  112,  hold- 
ing an  attorney  buying  in  an  out  standing  title  adverse  to  that  of  his  client 
will  be  deemed  in  equity  to  be  holding  it  in  trust  for  his  client,  even  though  he 
first  terminated  his  employment;  Harrison  v.  Craven,  188  Mo.  610,  87  S. 
W.  962,. holding  an  agent  employed  to  buy  land  who  purchases  it  in  his  own  name 
for  speculative  purposes,  repudiating  his  agency,  will  be  held  to  hold  such  land 
in  trust  for  his  principal. 
Ri&ht  of  wrongdoer  to  equitable  relief. 

Cited  in  Primeau  v.  Granlield,  180  Fed.  852,  holding  that  a  person  having 
entered  into  an  illegal  contract  will  not  prevent  his  having  rights  enforced  in 
equity  which  do  not  require  the  enforcement  of  such  contract;  Cohn  v.  Pitzele, 
117  111.  App.  354,  holding  a  complainant  bringing  an  action  on  a  valid  under- 
taking in  which  an  illegal  transaction  was  merged  is  not  barred  from  equitable 
relief  by  reason  of  the  appearance  of  such  an  illegality  in  the  course  of  the  pro- 
ceeding. 

Cited  in  note   (113  Am.  St.  Rep.  731)   on  rule  of  pari  delicto. 
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61  L.  R.  A.  183,  riTTSBURG  v.  STERRETT  SUBDIST.  SCHOOL,  204  Pa.  633, 

54  Atl.  463. 
Liability  of   public   property  to  assessment  for   local   improvements. 

Cited  in  Kalispell  v.  School  Dist.  45  Mont.  226,  122  Pac.  742,  holding  that 
property  of  public  school  is,  in  absence  of  express  statutory  exemption,  liable  for 
payment  of  assessments  made  for  special  municipal  improvements:  Robb  v. 
Philadelphia,  25  Pa.  Super.  Ct.  347,  holding  lands  acquired  by  city  and  laid  out 
into  parks  were  not  taxable  for  the  benefit  of  a  quasi-municipal  corporation  hav- 
ing existence  for  the  purpose  of  maintaining  embankments  to  protect  certain 
low  lands  from  a  river. 

Cited  in  notes  (18  L.R.A.  (N.S. )  453)  on  local  assessments  for  benefits  on  pub- 
lic property  exempt  from  general  taxation;  (132  Am.  St.  Rep.  315,  317)  on  ex- 
emption from  taxation  or  assessment  of  lands  owned  by  governmental  bodies, 
or  in  which  they  have  an  interest. 

Disapproved  in  Re  Howard  Avenue  North,  44  Wash.  64,  86  Pac.  1117,  12  Ann. 
Cas.  417,  holding  lots  of  a  school  district  subject  to  an  assessment  for  local 
improvements. 

61  L.  R.  A.  188,  LOUISVILLE  &  X.  TERMINAL  CO.  v.  JACOBS,  109  Tenn.  727. 

72  S.  W.  954. 
Admissibility   of   evidence    of    general    reputation. 

Cited  in  Knickerbocker  Ice  Co.  v.  Gray,  171  Ind.   105,  84  N.  E.  341,  holding 
evidence  that  a  certain  person  was  reputed  to  be  defendants'  engineer  was  in- 
admissible where  primary  proof  obtainable. 
Liability    for   improper    performance    of   authorized    act. 

Cited  in  Terrell  v.  Chesapeake  &  O.  R.  Co.  110  Va.  345,  32  L.R.A.  iX.S.)  378, 
66  S.  E.  55,  holding  that  maintenance  of  yard  for  storing,  blowing  out,  cleaning 
and  firing  of  engines  of  railway,  is  done  in  its  private  capacity  so  that  company 
will  be  liable  for  damages  if  maintenance  is  nuisance;  Thomasnn  v.  Scalioard  Air 
Line  R.  Co.  142  N.  C.  312,  55  S.  E.  198,  holding  the  conference  of  power  to  erect 
buildings  necessary  to  business  did  not  confer  power  to  erect  them  without 
reference  to  the  rights  of  others:  Rainey  v.  Red  River  T.  &  S.  R.  Co.  99  Tex.  2*5. 
3  L.R.A.(N.S.)  594,  122  Am.  St.  Rep.  622,  89  S.  W.  768,  ]3  Ann.  Cas.  .3*0; 
Missouri,  K.  &  T.  R.  Co.  v.  Anderson,  36  Tex.  Civ.  App.  131,  81  S.  \V.  781  -.  Louis- 
ville &  N.  Terminal  Co.  v.  Lellyett,  114  Tenn.  391,  1  L.R.A.  (N.S.)  79,  85  S.  W. 
881, — holding  the  conference  of  legislative  authority  on  railroads  to  construct 
terminals,  round  houses,  etc.  did  not  render  them  immune  from  damages  for  tho 
destruction  of  and  injury  to  adjacent  property:  Gossett  v.  Southern  R.  Co.  115 
Tenn.  384,  1  L.R.A. (N.S.)  105,  112  Am.  St.  Rep.  846,  89  S.  \V.  737.  holding  the 
conference  of  power  to  condemn  land  for  railroad  purposes  does  not  render  rail- 
road immune  from  damages  to  adjacent  property  by  the  blasting  necessary  to  the 
construction  of  the  road ;  Townsend  Y.  Norfolk  R.  &  Light  Co.  105  Va.  33,  4 
L.R.A.(N.S.)  92,  115  Am.  St.  Rep.  842,  52  S.  E.  970,  8  Ann.  Ca*.  55*,  holding 
the  grant  of  power  to  an  electric  street  railway  company  to  construct  its  line 
does  not  give  it  power  to  locate  its  power  house  so  as  to  constitute  a  nuisanor. 

Cited  in  footnotes  to  Froelicher  v.  Oswald  Iron  Works,  64  L.R.A.  228,  which 
sustains  right  to  injunction  against  construction  of  boiler  and  tanks  and  hair, 
mering  of  sheet  iron  in  open  air,  so  as  to  cause  physical  discomforts  to  occupants 
of  adjoining  premises:  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which  hol.l- 
that  manufacturer  of  pig  iron  will  be  enjoined  from  changing  manner  of  oper- 
ating furnaces  if  result  is  to  cast  ore  dust  on  neighboring  residential  property  in 
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such  quantity  as  to  destroy  homes  or  other  property  there  situated ;  Redd  v. 
Edna  Cotton  Mills,  67  L.R.A.  983,  which  holds  that  blowing  of  factory  whistle 
will  not  be  enjoined  until  fact  of  nuisance  has  been  established;  Wade  v.  Miller 
69  L.R.A.  820,  which  holds  characteristic  noises  and  odors  from  chicken  house 
and  yard  maintained  in  cleanly  manner  not  a  nuisance;  Smith  v.  St.  Paul  M.  & 
M.  R.  Co.  70  L.R.A.  1018,  which  denies  liability  to  make  compensation  for  in- 
juries to  neighboring  property  as  necessary  result  of  skilful  operation  of  railroad 
caused  by  usual  noises,  fumes,  and  odors  attendant  thereon. 

Cited  in  note    (70  L.R.A.  590)    on  presumption  that  commission  of  nuisance 
was  not  statutory  authority. 
Liability   of   landlord    for   nnisnnce. 

Cited  in  Keeler  v.  Lederer  Realty  Corp.  26  R.  I.  530,  59  Atl.  855,  holding  a 
landlord  leasing  premises  in  such  a  defective  condition  as  to  constitute  a  public 
nuisance  is  liable  for  injuries  sustained  subsequently  by  a  stranger  lawfully  using 
an  adjoining  sidewalk. 

Cited  in  footnote  to  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  61  L.R.A. 
829,  which  sustains  owner's  liability  for  insufficiency  of  railing  of  leased  toboggan 
slide. 

Cited  in  note  (5  L.R.A.  (N.S.)  318)  on  landlord's  liability  for  injury  to  ad- 
joining property  from  cause  arising  during  tenancy. 

61  L.  R.  A.  193,  SPIES  v.  NATIONAL  CITY  BANK,  174  N.  Y.  222,  66  N.  E. 
736. 

Reargument  denied  in  175  N.  Y.  464,  67  N.  E.  1090. 
Conflict  of   laws. 

Cited  in  Caras  v.  Thalmann,  138  App.  Div.  300,  123  N.  Y.  Supp.  97,  holding 
that  bill  of  exchange  payable  in  France,  was  governed  as  to  payment  by  law  of 
such  place,  which  regulated  all  matters  connected  with  performance  of  contract. 

Cited  in  footnote  to  Garrigue  v.  Keller,  69  L.R.A.  870,  which  holds  liability  of 
married  woman  as  surety  on  a  note  executed  in  state  of  her  domicil  where  such 
contract  was  valid  not  defeated  by  fact  that  suit  was  brought  in  state  where  it 
was  payable  in  which  such  a  contract  is  invalid. 

Cited  in  notes  (62  L.R.A.  40,  41  )   on  conflict  of  laws  as  to  interest  and  usury: 
(64  L.R.A.  119,  122,  123)   on  conflict  of  laws  as  to  statute  of  frauds;    (19  L.R.A. 
(N.S.)    665,  666)    on  conflict  of  laws  as  to  negotiable  paper;    (38  L.R.A. (N.S.) 
816)   on  law  governing  warrant  of  attorney  to  confess  judgment. 
Creation    of    separate    contracts    by    indorsement. 

Cited  in  Chemical  Nat.  Bank  v.  Kellogg,   183  N.  Y.  94,  2  L.R.A. (N.S.)    300, 
111  Am.  St.  Rep.  717,  75  N.  E.  1103,  5  Ann.  Cas.  158,  holding  every  indorsement 
of   a   promissory   note   is   a   contract   separate  from   those   of   maker   and   other 
indorsera. 
Discharge    of    sureties. 

Cited  in  National  Park  Band  v.  Koehler,  65  Misc.  392,  121  N.  Y.  Supp.  640, 
holding  indorser  of  a  promissory  note  was  not  discharged  by  an  extension  of  time 
of  payment  where  such  extension  does  not  work  to  his  detriment;  Comstock  v. 
Buckley,  141  Wis.  232,  135  Am.  St.  Rep.  34,  124  N.  W.  414,  holding  accommoda- 
tionmakers  of  a  note  are  discharged  by  its  payment  at  maturity  by  the  primary 
maker  after  being  once  negotiated;  Murphy  v.  Ottmann,  127  App.  Div.  565,  111 
N.  Y.  Supp.  912,  holding  sureties  of  a  lessee  covenanting  to  pay  rent  on  lessee's 
default  are  not  liable  where  the  assignee  taking  assignment  of  lease  before  it 
went  into  effect  defaults. 
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Cited  in  note   (18  L.R.A.  (N.S.)   566)   on  release  of  indorser  of  note  by  failure 
to  enforce  liability  of  maker. 

61  L.  R.  A.  226,  HAHL  v.  SUGO,  169  N.  Y.  109,  88  Am.  St.  Rep.  539,  62  N.  E. 

135. 
Rig-lit   to   equitable   relief   in   actions   at   lavr. 

Cited  in  Tootle  v.  Kent,  12  Okla.  683,  73  Pae.  310,  holding  relief  by  way  of 
dissolution  of  a  partnership  and  an  accounting  might  be  asked  in  an  action  for 
damages  for  the  depreciation  in  value  of  stock  of  goods  by  reason  of  fraudulent 
acts  of  defendants;  Remsen  v.  New  York,  B.  &  M.  B.  R.  Co.  Ill  App.  Div.  414.  97 
N.  Y.  Supp.  902,  holding  in  an  action  for  the  recovery  of  lands  equitable  relief 
against  their  use  for  railroad  purposes  might  be  asked. 
Joinder  of  demands  for  legal  and  equitable  relief. 

Cited  in  Schmidt  v.  Weyell,  60  Mich.  373,  113  N.  Y.  Supp.  630.  holding  in  an 
action  by  a  member  of  a  union  to  have  his  expulsion  declared  void  and  be 
reinstated,  he  might  have  recovered  damages  for  the  injuries  received  by  suck 
expulsion;  New  York  v.  Knickerbocker  Trust  Co.  104  App.  Div.  228,  93  N.  Y. 
Supp.  937,  holding  a  complaint  asking  that  the  encroachment  of  a  building  in 
the  street  be  declared  a  nuisance  and  that  an  injunction  be  granted  for  its  re- 
moval set  forth  but  one  cause  of  action. 
Subsequent  action  barred  by  judgment  in  former  action. 

Cited  in  Will  v.  Barnwell,  60  Misc.  459,  312  N.  Y.  Supp.  462,  holding  the 
existence  of  a  decree  for  specific  performance  of  contract  to  exchange  realty  will 
not  bar  an  action  for  damages  for  failure  to  perform  where  it  did  not  appear  that 
in  the  former  action  there  was  evidence  that  defendant  would  not  perform; 
Maasch  v.  Grauer,  123  App.  Div.  670,  109  N.  Y.  Supp.  54,  holding  a  judgment 
seting  aside  a  conveyance  of  lands  as  made  in  fraud  of  creditors  bars  a  subse- 
quent action  against  the  fraudulent  grantee  for  an  accounting  for  rents  and 
profits. 
Projection  of  structure  over  boundary  as  continuing  trespass. 

Cited  in  note  (32  L.R.A. (N.S.)   1011)  on  projection  of  structure  over  boundary 
as  continuing  trespass   or  nuisance. 
Mandatory    injunction    for    removal    of    encroaching    structure. 

Cited  in  note  (36  L.R.A. (N.S.)  404)  on  mandatory  injunction  for  removal  of 
encroaching  structure. 

61  L.  R.  A.  230,  COSMOS  EXPLORATION  CO.  v.  GRAY  EAGLE  OIL  CO.  50 

C.  C.  A.  79,  112  Fed.  4. 
Priority    betvreen    locators    of    mining    claims. 

Cited  in  Cook  v.  Johnson,  3  Alaska,  526,  holding  other  things  being  equal  the 
prior  locator  of  a  mining  claim  must  prevail;  Nash  v.  McNamara,  30  Nev.  134, 
16  L.R.A. (N.S.)  172,  138  Am.  St.  Rep.  694,  93  Pac.  405,  on  the  rights  of  locators 
of  mining  claims  as  affected  by  subsequent  location  of  the  same  claims;  Me- 
Lemore  v.  Express  Oil  Co.  158  Cal.  563,  139  Am.  St.  Rep.  147,  112  Pac.  59, 
holding  that  under  statute,  oil  locator,  after  marking  boundaries  of  his  location 
and  posting  and  recording  notice,  is  protected  in  possession  while  he  is  with 
diligence  prosecuting  labor  of  digging  his  well  to  discover  if  oil  may  be  found. 

Cited  in  note   (139  Am.  St.  Rep.  162,  186,  187,  193,  195)   on  discovery  of  min- 
eral in  mining  claims  and  rights  of  locators  prior  thereto. 
Acquirement   of   mineral   rights   in  land. 

Cited  in  Cook  v.  Johnson,  3  Alaska,  528;    Debney  v.   lies,   3  Alaska,  450, — 
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holding  the  order  in  which  the  staking  of  a  mining  claim  and  the  discovery  is 
made  is  not  essential  where  no  intervening  rights;  Cook  v.  Johnson,  3  Alaska, 
542,  holding  an  entry  upon  a  mining  claim  was  unlawful  where  the  owner  had 
stakes,  notices,  lines  and  a  cabin;  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.  194 
U.  S.  224,  48  L.  ed.  949,  24  Sup.  Ct.  Rep.  632,  holding  that  validity  of  a  placer 
claim  was  not  affected  by  the  fact  that  no  patent  had  been  issued  therefor 
although  many  years  had  elapsed  since  its  location;  Empire  State-Idaho  Min.  & 
Developing  Co.  v.  Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  52  C.  C.  A.  219, 
114  Fed.  419,  22  Mor.  Min.  Rep.  104,  holding  for  the  purpose  of  acquiring  extra- 
lateral  rights  a  locator  cannot  place  his  lines  on  a  prior  location  by  forcible  or 
fraudulent  entry;  Nelson  v.  Wood  Placer  Min.  Co.  167  Fed.  210,  recognizing 
possession  of  a  mining  claim  with  an  application  for  a  patent  pending  as  a 
property  ownership  upheld  by  the  courts. 
Jurisdiction  of  equity  to  try  title  to  land. 

Cited  in  Johnston  v.  Corson  Gold  Min.  Co.  15  L.R.A. (N.S.)  1086,  84  C.  C.  A. 
593,  157  Fed.  153,  holding  a  suit  could  not  be  maintained  in  equity  by  one 
out  of  possession  to  remove  a  cloud  from  claimants  title  as  against  the  one  in 
possession;  Big  Six  Development  Co.  v.  Mitchell,  1  L.R.A. (N.S.)  341,  70  C.  C.  A. 
569,  138  Fed.  286  (dissenting  opinion),  denying  that  a  suit  to  cancel  a  lease  as 
a  cloud  on  title  could  be  tried  as  one  to  quiet  title,  the  defendant  being  in  pos- 
session. 
Judicial  recognition  of  land  office  rules. 

Cited  in  Van  Gesner  v.  United  States,  82  C.  C.  A.  180,  153  Fed.  53,  holding 
courts  would  take  judicial  notice  of  the  rules  and  regulations  of  the  land  oflice 
for  the  disposition  of  public  lands;  United  States  v.  Grimaud,  170  Fed.  211, 
on  the  recognition  given  by  courts  to  the  rules  and  regulations  of  the  land  de- 
partment; United  States  v.  Maid,  116  Fed.  651,  holding  a  charge  of  perjury 
could  not  be  based  upon  an  affidavit  of  the  non  mineral  character  of  land  entered 
as  a  homestead  although  required  by  a  regulation  of  the  land  office,  it  not  being 
required  by  statute. 
KiiiliJ*  upon  exchange  of  lands. 

Cited  in  Daniels  v.  Wagner,  194  Fed.  975,  holding  that  owner  of  forest  reserve 
land  has  no  vested  right  in  other  land  selected  in  lieu  thereof,  until  selection  has 
been  approved  by  commissioner  of  general  land  office;  Pacific  Live  Stock  Co.  v. 
Isaacs,  52  Or.  64,  96  Pac.  460,  holding  under  an  act  authorizing  the  exchange 
of  lands  in  forest  reserves  for  lands  open  to  settlement  no  rights  were  acquired 
on  the  land  to  be  received  in  exchange  until  the  consummation  thereof;  Ex  parte 
Hyde,  194  Fed.  214,  holding  that  under  act  providing  that  "owner"  of  land  within 
forest  reservation  might  exchange  land  for  land  open  for  settlement  outside 
reservation,  owner  of  complete  title  was  meant,  and  not  one  who  held  land  title 
to  which  was  subject  to  forfeiture. 

Cited  in  note   (7  L.R.A.  (N.S.)    805)    on  exchange  of  mining  claims  for  forest 
reservations. 
Questions   raised    by    demurrer. 

Cited  in  Wells,  F.  &  Co.  v.  ^'^ansickle,  112  Fed.  400,  holding  questions  raised  by 
demurrer   must   be   determined   on   facts   stated    in   complaint. 
Proof  of  title   to  land   under   patent. 

Cited  in  Tonopah  &  G.  R.  Co.  v.  Fcllanbaum.  32  Nev.  293,  —  L.R.A.  (N.S.)  — , 
107  Pac.  882,  holding  that  where  plaintiff  sues  to  recover  land  alleged  to  belong 
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to  it,  under  patent,  and  claimed  by  defendants  who  deny  plaintiff's  rights,  burden 
is  upon  plaintiff  to  prove  its  ownership. 

61  L.  R.  A.  245,  PEOPLE  v.  McFARLANE,  138  Cal.  481,  71  Pac.  568,  72  Pac.  48. 
Conviction   of  higher   grade   of   offense   on   retrial. 

Cited  in  People  v.  Solani,  6  Cal.  App.  106,  91  Pac.  654,  holding  an  accused 
charged  with  murder  might  on  a  retrial  be  convicted  of  murder,  although  on 
former  trial  he  was  convicted  of  manslaughter  where  no  plea  of  former  jeopardy. 
Right  to  object  to  juror  after  verdict. 

Cited  in  People  v.  Duncan,  8  Cal.  App.  198,  96  Pac.  414,  holding  it  was  too  late 
after  verdict  to  object  to  the  substitution  of  a  juror,  no  objection  being  made  to 
his  qualifications. 
Conviction   for   lesser    offense    than    that    charged    or    proved. 

Cited  in  People  v.  Huntington,  8  Cal.  App.  619,  97  Pac.  760,  holding  under  a 
charge  of  murder  by  attempting  to  procure  an  abortion  a  verdict  of  manslaughter 
will  be  upheld;  People  v.  Wright,  4  Cal.  App.  707,  89  Pac.  364,  holding  on  the 
second  trial  of  an  accused  acquitted,  of  murder  on  a  former  trial  by  a  verdict  of 
manslaughter  a  charge  as  to  what  constitutes  murder  in  the  first  degree  is  not 
prejudicial  where  the  court  instructs  that  if  jury  finds  accused  guilty  of  murder 
in  first  or  second  degree  or  of  manslaughter  they  must  find  him  guilty  of  man- 
slaughter; People  v.  Shimonaka,  16  Cal.  App.  121,  116  Pac.  327,  holding  that 
crime  of  murder  includes  manslaughter. 

Distinguished  in  Huntington  v.  Superior  Court,  5  Cal.  App.  294,  90  Pac.  141, 
holding  the  charge  of  manslaughter  cannot  be  proved  by  evidence  that  death  was 
produced  by  abortion. 
Memorandum    from   which   witness   may   refresh   memory. 

Cited  in  State  v.  Marren,  17  Idaho,  781,  107  Pac.  993,  holding  a  witness  might 
refresh  his  memory  by  reading  evidence  given  by  him  at  a  former  trial. 
Elements  of  manslaughter. 

Cited  in  State  v.  Moore,  129  Iowa,  518,  106  N.  W.  16,  holding  express  intent 
is  not  a  necessary  element  of  the  crime  of  manslaughter. 

61  L.  R.  A.  249,  SAVANNAH,  T.  &  I.  OF  H.  R.  CO.  v.  WILLIAMS,  117  Ga.  414, 

43  S.  E.  751. 
Prior  law  applied  to  new  devices. 

Cited  in  Barker  v.  State,  118  Ga.  40,  44  S.  E.  874,  holding  laws  broad  enough 
in  their  terms  may  embrace  instrumentalities  afterwards  coming  into  existence. 
"Railroad"    statutes   applied   to    street   railways. 

Cited  in  Cordray  v.  Savannah,  T.  &  I.  of  H.  R.  Co.  117  Ga.  466,  43  S.  E  755, 
holding  chartered  street  railroad  company  a  "railroad  company"  within  the  mean- 
ing of  a  statute  imposing  liability  on  railroad  companies  for  damages  done  by  the 
operation  thereof;  Georgia  R.  &  Electric  Co.  v.  Joiner,  120  Ga.  907,  48  S.  E.  336, 
holding  an  act  providing  for  the  stopping  of  trains  where  the  tracks  of  separate 
and  independent  railroads  cross  each  other  does  not  apply  to  a  street  railway; 
Indianapolis  &  G.  Rapid  Transit  Co.  v.  Formen,  162  Ind.  101,  102  Am.  St.  Rep. 
185,  69  N.  E.  669,  on  whether  the  employers  liability  act  applied  to  street  and 
interurban  railroads. 

Cited  in  footnotes  to  Sams  v.  St.  Louis  &  M.  R.  R.  Co.  61  L.R.A.  475,  which 
holds  street  railroad  not  a  railroad  within  statute  making  a  corporation  operating 
railroads  liable  for  injuries  to  servant  by  negligence  of  fellow  servant  engaged  in 
work  of  operating  such  railroad;  Diebold  v.  Kentucky  Traction  Co.  63  L.R.A.  (io7, 
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which  holds  an  electric  railway  for  carrying  of  passengers  and  freight  between 
cities  in  different  states  a  trunk  railway  within  exception  of  such  railways  from 
constitutional  prohibition  against  granting  franchises  to  other  than  the  highest 
bidder. 

Cited  in  note  (17  L.R.A.  (N.S.)  119)  on  abrogation  of  fellow-servant  rule  as  to 
"railroads"  as  affecting  street  or  interurban  railway. 

Disapproved  in  Norfolk  &  P.  Traction  Co.  v.  Ellington,  108  Va.  257,  17  L.R.A. 
(N.S.)   123,  61  S.  E.  779,  holding  the  words  "railroad  company"  as  employed  in 
act  abolishing  doctrine  of  fellow  servants  did  not  apply  to  street  railways. 
Presumption  of  carrier's  negligence. 

Cited  in  Southern  R.  Co.  v.  Cunningham,  123  Ga.  94,  50  S.  E.  979,  holding  fact 
of  injury  to  a  passenger  raises  a  presumption  of  negligence  against  the  carrier. 

61  L.  R.  A.  253,  GILBERT  v.  AMERICAN  SURETY  CO.  57  C.  C.  A.  619,  121  Fed. 

499. 
Right   to   assert    the   invalidity   of   a   contract. 

Cited  in  Star  Brewery  v.  United  Breweries  Co.  58  C.  C.  A.  133,  121  Fed.  715, 
holding  officers  of  a  brewery  conveyed  to  a  corporation  consolidating  breweries 
were  estopped  after  their  discharge  as  agents  of  such  corporation  from  asserting 
title  to  the  property  on  the  grounds  that  the  conveyance  was  in  furtherance  of  a 
contract  in  restraint  of  trade;  Western  U.  Tel  eg.  Co.  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  137  Fed.  438,  holding  in  an  action  by  a  telegraph  company  for  the 
specific  performance  of  a  right  of  way  contract  the  defendant  cannot  set  up  that 
the  contracts  were  in  violation  of  a  Federal  statute. 
Recovery  of  consideration  for  illegal  contract. 

Cited  in  Cox  v.  Terre  Haute  &  I.  R.  Co.  66  C.  C.  A.  433,  133  Fed.  374,  on  the 
existence  of  the  right  to  recover  property  or  money  parted  with  on  the  faith  of  an 
illegal  contract. 
Extent  to  which  Federal  courts  will  follow   state  decisions. 

Cited  in  Converse  v.  Mears,  162  Fed.  772,  holding  Federal  court  sitting  in  a 
state  is  not  bound  to  follow  the  state  courts  in  the  decision  as  to  whether  a  lia- 
bility is  wholly  statutory,  it  being  a  matter  of  general  law. 

Cited  in  note  (40  L.R.A. (N.S.)  403)  on  questions  of  state  law  as  to  which  state 
court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to,  Federal 
courts. 
Recovery  of  attorney's  fees  as  costs. 

Cited  in  Doddridge  County  Oil  &  Gas.  Co.  v.  Smith,  173  Fed.  389,  holding 
under  the  decree  of  a  court  of  equity  sustaining  a  lease  and  awarding  direct  dam- 
ages and  costs,  attorney's  fees  were  not  recoverable  as  costs. 

Cited  in  note   (30  L.R.A.  (N.S.)    372)   on  attorney  fees  as  element  of  damages 
recoverable  on  replevin  bond. 
Estoppel   of   agent   to   deny   title   of   principal. 

Cited  in  Re  Hay-Lee  Film  Exch.  193  Fed.  147,  to  the  point  that  trustee  re- 
ceiving property  from  principal,  is  estopped  to  deny  title  of  principal. 

61  L.  R.  A.  258,  STETSON  v.  STETSON,  200  111.  601,  66  N.  E.  262. 
Revocation   of   wills. 

Cited  in  Phillippe  v.  Clevenger,  239  111.  119,  87  N.  E.  858,  16  Ann.  Cas.  207, 
holding  the  statute  of  wills  providing  for  the  revocation  of  wills  did  not  abrogate 
the  common  law  rule  with  reference  to  revocation  by  implication. 
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Presumption    raised    by    inability    to    find    will. 

Cited  in  Thomas  v.  Thomas,  129   Iowa,  160,  105  N.  W.  403,  holding  the  fact 
that  a  will  known  to  have  existed  cannot  be  found  after  the  death  of  the  testator 
raises  a  presumption  that  it  was  destroyed  with  an  intention  to  revoke. 
Effect  of  destruction  of  will  on  a  prior  will. 

Cited  in  Blackett  v.  Ziegler,  153  Iowa,  354,  37  L.R.A.  (N.S.)  296,  133  N.  W. 
901,  holding  that  destruction  of  will  which  expressly  revoked  prior  one,  which 
had  been  retained  in  existence,  will  revive  prior  will,  if  such  was  testator's  intent 
found  by  jury;  Bates  v.  Hacking,  29  R.  I.  8,  14  L.R.A.  (N.S.)  942,  68  Atl.  624, 
holding  the  destruction  of  a  will  by  a  testator  revives  a  prior  will. 

Cited  in  footnote  to  Williams  v.  Miles,  62  L.R.A.  383,  which  holds  former  will 
not  revoked  by  destruction  of  later  will  impliedly  revoking  earlier  one. 

Cited  in  note  (14  L.R.A. (N.S.)  938)  on  revocation  of  later  as  reviving  earlier 
will. 

61  L.  R.  A.  265,  STATE  EX  REL.  YILEK  v.  JEHLIK,  66  Kan.  301,  71  Pac.  572. 
Action   by   incompetents. 

Cited  in  note   (2  L.R.A. (N.S.)   962)   on  action  by  insane  persons. 

—  Validity  of  judgments. 

Cited  in  note  (130  Am.  St.  Rep.  854)  on  validity  of  judgments  in  special  pro- 
ceedings for  or  against  insane  persons. 

—  Relief    against    judgments. 

Cited  in  note  (35  L.R.A.  (N.S.)   1095,  1096)   on  relief  against  judgments  for  or 
against  insane  persons. 
Competency    of   person    n.s    -witness. 

Cited  in  Lee  v.  Missouri  P.  R.  Co.  67  Kan.  407,  63  L.R.A.  274,  73  Pac.  110, 
holding  a  witness  entirely  ignorant  of  the  meaning  of  the  administration  of  an 
oath  is  not  a  competent  witness. 
Nature   of   bastardy    proceeding. 

Distinguished  in  Poole  v.  French,  71  Kan.  393,  80  Pac.  1W7,  holding  a  bastardy 
proceedings  is  an  "action"  within  the  meaning  of  a  statute  providing  for  the  al- 
lowance of  costs  in  "actions." 

61  L.  R.  A.  268,  NEW  YORK  L.  INS.  CO.  v.  CURRY,  11.1  Ky.  100,  103  Am.  St. 

Rep.  297,  72  S.  W.  736. 

Validity    of    contract    between     insurer    and     insured    affecting     loans    to 
insured. 

Cited  in  Palmer  v.  Mutual  L.  Ins.  Co.  114  Minn.  9,  130  N.  W.  2,10,  Ann.  Cas. 
1912B,  957,  holding  that  if  cash  surrender  consideration  was  substantially  less 
and  substantially  disproportionate  to  actual  value  of  policy,  contract  imposed 
upon  insured  a  penalty,  and  is  void  so  far  as  it  authorized  cancelation  upon  de- 
fault of  pledgor;  Penn's  Mut.  L.  Ins.  Co.  v.  Barnett,  124  Ky.  287,  99  S.  W.  228, 
holding  a  note  given  by  an  insured  borrowing  money  from  the  insurer  and  giving 
policy  as  collateral  security  was  usarious  in  as  much  as  it  attempted  to  allow 
the  insurer  a  surrender  charge  in  issuing  the  paid  up  insurance  after  the  satis- 
faction of  the  debt;  New  York  L.  Ins.  Co.  v.  Evans,  136  Ky.  400,  124  S.  W.  376. 
holding  a  stipulation  for  forfeiting  a  substantial  benefit  under  the  policy  as  a 
penalty  for  the  nonpayment  of  a  vote  for  money  loaned  was  usurious  and  void : 
Emig  v.  Mutual  Ben.  L.  Ins.  Co.  127  Ky.  598,  23  L.R.A.(N.S.)  832,  106  S.  \Y. 
230,  holding  a  provision  in  a  policy  of  insurance  that  if  there  was  a  loan  on  the 
policy  on  its  becoming  void  for  nonpayment  of  premiums,  the  indebtedness  should 
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be  paid  out  of  the  cash  surrender  value  and  the  remainder  applied  in  purchase  of 
extended  insurance  was  void;  Bozeman  v.  Prudential  Ins.  Co.  130  Ky.  584,  113 
S.  W.  836,  holding  a  contract  for  the  borrowing  of  money  whose  terms  are  more 
onerous  than  those  of  the  life  insurance  policy  on  which  the  money  is  borrowed, 
is  void. 

Distinguished  in  Mutual   Ben.  L.   Ins.  Co.  v.  First  Nat.   Bank,   115   Ky.  774, 
74  S.  W.  10GG,  where  there  was  default  in  payment  of  premiums  and  insured  had 
received  the  full  amount  entitled  to  under  the  plan  of  settlement  adopted. 
Enforcement    of    forfeitures. 

Cited  in  Jagoe  v.  .Etna  L.  Ins.  Co.  123  Ky.  516,  96  S.  W.  598.  on  the  re- 
luctancy  of  courts  to  enforce  forfeitures;  Southern  L.  Ins.  Co.  v.  Hazard,  148  Ky. 
468,  146  S.  \V.  1107,  holding  that  where  life  insurance  policy  provided  that 
premiums  thereon  would  be  paid  by  company  if  insured  should  become  wholly  dis- 
abled after  one  full  annual  payment  had  been  made  and  before  default  in  any 
subsequent  period  he  should  furnish  proof  of  disability,  insured  had  reasonable 
time  after  default  to  furnish  proof. 
Rig-kts  of  insurer  taking-  assignment  of  policy  :i«  security  for  a  loan. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Twyman,  122  Ky.  522,  121  Am.  St.  Rep.  471,  92 
S.  W.  335,  holding  where  an  insured  assigned  his  policy  to  the  insurer  as  security 
for  a  debt  the  insurer  on  nonpayment  thereof  must  resort  to  equity  to  enforce 
its  rights  based  on  the  cash  surrender  value  of  the  policy. 

61  L.  R.  A.  270,  REED  v.  SCHMIDT,  115  Ky.  67,  72  S.  W.  367. 
Representation    of    bondholders    by    mortgrug'e    trustee. 

Cited  in  note  (16  L.R.A.  (N.S.)  1014)  on  representation  of  bondholders  by 
mortgage  trustee. 

61  L.  R.  A.  274,  LEWIS  v.  HOLMES,  109  La.  1030,  34  So.  66. 
Recovery   of   damages   for   mental    suffering. 

Cited  in  Stewart  v.  Arkansas  S.  R.  Co.  112  La.  769,  36  So.  676,  holding 
damages  might  be  recoverable  where  negligence  of  defendant  caused  fright  to 
plaintiff  which  produced  a  miscarriage;  Johnson  v.  Levy,  118  La.  453,  9  L.R.A. 
(X.S.)  1024,  118  Am.  St.  Rep.  378,  43  So.  46,  10  Ann.  Cas.  722,  holding  dam- 
ages might  be  recovered  for  injury  to  feelings,  reputation  and  standing. 

61  L.  R.  A.  277,  JOHNSON  v.  STATE,  66  Ohio  St.  59,  63  N.  E.  607. 
Crimes   under  penal   code. 

Cited  in  State  v.  Fabin,  4  Ohio  N.  P.  N.  S.  289,  17  Ohio  S.  &  C.  P.  Dec.  51, 
holding  a  conviction  could  not  be  had  under  an  indictment  for  embezzlement  by 
receivers  and  special  masters  commissioners,  there  being  no  criminal  statute 
embracing  embezzlement  by  such  persons;  State  v.  Collinsworth,  8  Ohio  N.  P. 
N.  S.  384,  19  Ohio  S.  &  C.  P.  Dec.  558,  holding  manslaughter  could  not  be  predi- 
cated on  the  violation  of  a  municipal  ordinance;  State  v.  Mackelfresh,  17  Ohio 
S.  &  C.  P.  Dec.  710,  5  Ohio  N.  P.  N.  S.  44,  holding  in  the  absence  of  a  statute 
prohibiting  it,  a  justice  of  the  peace  could  not  be  indicted  for  engaging  in  the 
collection  business  it  being  no  crime. 
Crime  in  commission  of  ail  unlawful  act. 

Cited  in  Fishwick  v.  State,  10  Ohio  N.  P.  N.  S.  116,  21  Ohio  S.  &  C.  P.  Dec. 

K>4.  holding  that  driver  of  automobile  unintentionally  running  into  person  while 

intentionally   violating   speed   limit    is  guilty    of   assault   and    battery ;  .State   v. 

Irvine,  126  La.  439,  52  So.  567,  holding  that  where  one  is  charged  with  special 

L.R.A.  Au.  Vol.  VI.— 47. 
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duty,  nonperformance  of  which   involves  danger  to  safety  of  others,  failure  to 
perform  duty,  even  through  inattention  is  criminal  negligence. 
Homicide. 

Cited  in  State  v.  Collingsworth,  82  Ohio  St.  159,  28  L.R.A.  (N.S.)  770,  92  N. 
E.  22,  holding  a  violation  of  a  municipal  ordinance  resulting  in  death,  is  not  an 
unlawful  killing  within  the  meaning  of  a  statute  defining  manslaughter;  Re 
Grand  Jury,  5  Ohio  N.  P.  X.  S.  38,  holding  that  street  railway  officers  or  em- 
ployees are  not  guilty  of  manslaughter  for  death  from  gross  negligence  without 
malice,  unless  violating  law. 

Annotation  cited  in  Pittsburgh,  C.  C.  &  St.  L.  Ry.  v.  Terrell,  39  Ind.  App. 
539,  78  N.  E.  988  (dissenting  opinion),  on  negligence  resulting  in  homicide,  being 
homicide  in  the  commission  of  an  unlawful  act. 

Cited  in  footnote  to  Potter  v.  State,  64  L.R.A.  942,  which  holds  death  of  one 
of  participants  in  a  friendly  scuffle,  through  accidental  discharge  of  pistol  carried 
in  pocket  of  the  other  contrary  to  statute  not  manslaughter  as  death  by  wrong- 
ful act. 

Cited  in  notes   (63  L.R.A.  380,  381,  392)  on  homicide  in  commission  of  unlaw- 
ful act;    (28  L.R.A.  (N.S.)    770)    on  criminal  responsibility  for   inflicting  death 
in  course  of  violating  municipal  ordinance. 
Homicide   by   negligent   act. 

Cited  in  notes  (3  L.R.A. (N.S.)  1158,  1160)  on  homicide  by  misadventure;  (6 
L.R.A. (N.S. )  689)  on  failure  to  provide  medical  attendance  as  rendering  one 
guilty  of  manslaughter;  (21  L.R.A.(N.S.)  678)  on  homicide  by  negligent  act; 
(30  L.R.A. (N.S.)  458)  on  homicide  by  negligent  operation  of  automobile;  (124 
Am.  St.  Rep.  322)  on  homicide  by  inattention  or  neglect  of  duty. 
"Unlawful." 

Cited  in  People  v.  Schmitz,  7  Cal.  App.  369,  15  L.R.A. (N.S.)   717,  94  Pac.  407, 
holding  the  phrase  "threat  to  do  an  unlawful  injury"  as  used  in  a  statute  im- 
ports an  injury  which  is  contrary  to  law;    Rex  v.  Karn,  20  Ont.  L.  Rep.  96, 
considering  what  may  be  comprised  by  the  word  "unlawfully." 
Abolishment  of  common  law  crimes. 

Cited  in  State  v.  Lingafelter,  77  Ohio  St.  528,  83  N.  E.  897,  affirming  with 
reference  to  accessories  after  the  fact  that  there  are  no  common  law  crimes  in 
the  state. 
Degree   of   care  and   skill   required   of   surgeon. 

Cited  in  footnotes  to  Henslin  v.  Wheaton,  64  L.R.A.  126,  which  holds  ordi- 
nary care  and  prudence  required  of  physician  in  applying  X-ray  to  one's  body 
for  purpose  of  locating  foreign  substance;  Grainger  v.  Still,  70  L.R.A.  49,  which 
holds  that  physician  improperly  treating  incipient  hip  disease  as  partial  disloca- 
tion of  joint  causing  great  sickness  and  suffering  to  patient  and  crippling  him  for 
life,  cannot  escape  liability  on  ground  that  result  would  have  been  same  from 
disease  alone  without  his  interference. 

61  L.  R.  A.  300,  INSURANCE  CO.  OF  N.  A.  v.  PCHALL,  96  Md.  225,  53  Atl. 

925. 
Validity   of   statute   denying   right   of  appeal. 

Cited  in  note    (19  L.R.A. (N.S.)    382)    on  constitutionality  of  statute  denying 
right  of  appeal  in  certain  classes  of  cases. 
Equitable   relief   from    contract. 

Cited   in  Whiteford  v.  Yellott,   104  Md.  197,  64  Atl.  936,  holding  a  contract 
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for  the  sale  of  land,  payment  to  be  made  in  instalments,  might  be  annuled  by 
reason  of  the  failure  to  pay  instalments  for  a  period  of  two  years. 

61  L.  R.  A.  303,  HUSET  v.  J.  I.  CASE  THRESHING  MACH.  CO.  57  C.  C.  A. 
237,  120  Fed.  865. 

Followed  without  discussion  in  Miles  v.  Gaar,  S.  &  Co.  57  C.  C.  A.  679,   121 
Fed.  1020. 
Liability    for    negligent    injury    to    third    person. 

Cited  in  Western  U.  Teleg.  Co.  v.  Schriver,  4  L.E.A.(N.S-)  682,  72  C.  C.  A. 
596,  141  Fed.  542,  holding  defendant  company  was  not  liable  to  the  undisclosed 
principal  of  the  addressee  of  a  message  for  injuries  attendant  on  a  forged  mes- 
sage; Pennsylvania  R.  Co.  v.  Hummel,  92  C.  C.  A.  541,  167  Fed.  93,  holding  de- 
fendant company  liable  for  injuries  received  by  an  employee  of  one  furnished 
by  defendants  with  a  car  having  a  defective  door;  Ward  v.  Pullman  Car  Corp. 
131  Ky.  149,  25  L.R.A.(N.S.)  351,  114  S.  W.  754,  holding  a  complaint  in  an 
action  for  an  injury  to  an  employee  stated  a  cause  of  action  against  car  in- 
spectors where  it  averred  that  the  inspectors  made  their  inspection  with  such 
wanton  and  gross  carelessness  that  the  defect  was  not  discovered  and  as  a  result 
the  employee  was  injured;  Usher  v.  Western  U.  Teleg.  Co.  122  Mo.  App.  108,  98 
S.  W.  84,  holding  defendant  company  not  liable  where  a  loss  results  when  a  cause 
intervened  between  the  wrongful  act  and  the  loss  which  was  the  proximate 
cause  thereof. 

Liability   of   manufacturer   or   vendor   for   ne&lig-ent    injury   to    third   per- 
sons. 

Cited  in  O'Brien  v.  American  Bridge  Co.  110  Minn.  372,  32  L.R.A.  (N.S.)  985, 
136  Am.  St.  Rep.  503,  125  N.  W.  1012;  Olds  Motor  Works  v.  Shaffer,  145  Ky. 
621,  37  L.R.A. (N.S.)  564,  140  S.  W.  1047,  Ann.  Cas.  1913B,  689,— holding  that 
manufacturer  of  automobile  who  attaches  to  it  rumble  seat  so  insecure  that  it 
is  likely  to  break  off,  is  liable  to  stranger  for  injury  by  its  so  doing,  if  he  knew 
or  was  charged  with  knowing  seat  was  dangerous  and  concealed  fact  from  pur- 
chaser; Laudeman  v.  Russell,  46  Ind.  App.  35,  91  N.  E.  822,  holding  that  in 
order  to  show  liability  on  part  of  manufacturer  or  vendor  of  defective  article,  it 
must  be  alleged  and  proved  that  defendant  actually  knew  of  such  defect;  Has- 
brouck  v.  Armour  &  Co.  139  Wis.  364,  23  L.R.A.  ( N.S. )  879,  121  N.  W.  157, 
to  the  extent  of  duty  owed  by  a  manufacturer  of  articles  to  purchasers  thereof 
who  have  no  contractual  relations  with  the  manufacturer;  Heindirk  v.  Louis- 
ville Elevator  Co.  122  Ky.  680,  5  L.R.A.(N.S.)  1105,  92  S.  W.  608,  holding  the 
manufacturer  of  an  elevator  was  not  liable  for  injuries  to  operator  thereof  by 
reason  of  its  defective  condition  although  averred  that  the  manufacturer  could; 
have  known  of  the  defects;  Simons  v.  Gregory,  120  Ky.  124,  85  S.  W.  751,  hold- 
ing the  vendor  of  an  elevator  was  not  liable  for  injuries  resulting  from  negli- 
gence in  its  operation  where  unaware  of  its  defective  condition;  Lebourdais  v. 
Vitrified  Wheel  Co.  194  Mass.  344,  80  N.  E.  482,  holding  a  manufacturer  was  not 
liable  for  injuries  due  to  the  defective  condition  of  machinery  unless  it  be 
shown  he  knew  of  the  defect  or  could  have  discovered  it  by  the  exercise  of  dili- 
gence; O'Brien  v.  American  Bridge  Co.  110  Minn.  372,  32  L.R.A. (N.S.)  987,  136 
Am.  St.  Rep.  503,  125  N.  W.  1012;  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo. 
App.  63,  89  S.  W.  330, — holding  a  contractor  was  liable  for  injuries  due  to  the 
defective  condition  of  a  bridge  which  had  been  accepted  where  the  defects  while 
gross  were  not  perceivable. 

Cited  in  footnotes  to  Woodward  v.  Miller,  64  L.R.A.  932,  which  holds  manu- 
facturer of  a  buggy  which  he  knows  to  be  defective  who  sells  it  to  a  munici- 
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pality  for  use  by  an  employee,  liable  for  injuries  caused  by  such  defect.  Bragdon 
v.  Perkins-Campbell  Co.  66  L.R.A.  924,  which  holds  seller  of  sidesaddle  to  hus- 
band under  no  duty  to  wife  for  whose  use  he  knows  it  to  have  been  purchased 
so  as  to  render  him  liable  to  her  for  negligence  in  its  construction;  O'Xeill  v. 
James,  68  L.R.A.  342,  which  denies  liability  of  manufacturer  of  champagne 
cider  for  injuries  to  employee  of  customer  through  explosion  of  bottle  not  kno\vn 
to  be  peculiarly  liable  thereto. 

Cited  in  notes  (2  L.R.A.  (X.S.)  304)  on  liability  of  manufacturer  or  vendor 
for  injuries  from  defect  to  third  parties;  (19  L.R.A. (X.S.)  928)  on  liability  of 
manufacturer,  packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  injury 
from  defects  in  article;  (111  Am.  St.  Rep.  705)  on  manufacturer's  liability  to 
third  persons. 

—  Articles  imminently   dangerous   to    human    life  or  health. 

Cited  in  Peaslee-Gaulbert  Co.  v.  McMath,  148  Ky.  276,  39  L.R.A. (X.S.)  471, 
146  S.  W.  770,  holding  that  wholesale  dealer  who  buys  standard  paint  dryer  with- 
out knowledge  that  it  is  explosive  is  not  bound  to  ascertain  its  qualities  or  warn 
purchasers  of  possible  danger  in  its  use;  Darks  v.  Scudder-Gale  Grocer  Co.  146 
Mo.  App.  264,  130  S.  \V.  430:  Ward  v.  Pullman  Co.  138  Ky.  557,  128  S.  W. 
606, — holding  that  one  who  sells  article  which  he  knows  to  be  dangerous  without 
giving  notice  is  liable  to  any  person  who  suffers  injury  therefrom  which  might 
have  been  reasonably  anticipated,  whether  there  was  any  contractual  relations  or 
not  between  parties;  Leavitt  v.  Fiberloid  Co.  196  Mass.  444,  15  L.R.A. (X.S.) 
864,  82  X.  E.  682,  on  duty  of  one  delivering  an  article  of  a  dangerous  character 
to  give  notice  of  such  character  he  having  knowledge  thereof;  Pierce  v.  C.  H. 
Bidwell  Thresher  Co.  153  Mich.  327,  116  X.  W.  1104,  holding  an  instruction 
that  defendants  would  be  liable  for  injuries  to  plaintiff  if  the  machine  was  con- 
structed so  as  to  be  imminently  dangerous  and  such  defective  condition  was  not 
readily  discoverable  was  proper;  Keep  v.  Xational  Tube  Co.  154  Fed.  130,  holding 
defendant  company  might  be  held  liable  for  injuries  to  an  employee  of  a  pur- 
chaser of  a  carbonic  acid  gas  cylinder  because  of  its  defective  construction; 
Standard  Oil  Co.  v.  Parrish,  76  C.  C.  A.  405,  145  Fed.  830,  holding  defendant 
company  was  liable  for  injuries  caused  by  the  explosion  of  a  kerosene  oil  lamp 
because  of  the  impure  condition  of  the  oil;  Statler  v.  Geo.  A.  Ray  Mfg.  Co. 
195  N.  Y.  481,  88  X.  E.  1063,  holding  the  manufacturer  of  a  coffee  urn  was  liable 
for  injuries  sustained  on  its  explosion  because  of  its  negligent  construction. 

Cited  in  note  (100  Am.  St.  Rep.  193,  195)  on  right  to  recover  for  negligence  in 
absence  of  privity. 

—  Foodstuffs   or    uoinons. 

Cited  in  Tomlinson  v.  Armour  &  Co.  75  X.  J.  L.  761,  19  L.R.A. (X.S.)  937,  70 
Atl.  314,  holding  a  complaint  charging  the  sale  of  unwholesome  canned  meat 
which  was  poisonous  and  that  plaintiff  was  made  ill  by  the  eating  thereof  stated 
a  cause  of  action;  Meshbesher  v.  Channellene  Oil  &  Mfg.  Co.  107  Minn.  108, 
131  Am.  St.  Rep.  441,  119  X.  W.  428,  holding  a  vendor  of  impure  oil  selling 
with  knowledge  of  the  purposes  for  which  used  was  liable  to  one  made  ill  by 
reason  of  eating  food  prepared  in  such  impure  oil. 

Cited  in  footnote  to  Skinn  v.  Reutter,  63  L.R.A.  743,  which  holds  seller  of 
diseased  hogs  liable  for  injury  to  life  or  property  resulting  therefrom. 

61  L.  R.  A.  309,  WIDDECOMBE  v.  CHILES,  173  Mo.  195,  96  Am.  St.  Rep.  507, 

73  S.  W.  444. 
Accretions. 

Cited  in  Frank  v.  Goddin,  193  Mo.  395,  112  Am.  St.  Rep.  493,  91  S.  W.  1057, 
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holding  island   in   Missouri   river   formed  from  accretions   belongs  to   county   in 
which   it  appears  and  subject   to  disposition   as  swamp  lands. 

61  L.  R.  A.  313,  RE  HOWELL,  06  Neb.  575,  92  N.  W.  700. 
Indebtedness    of    personal    represeiitat Ive. 

Cited  in  State  ex  rel.  Mosley  v.  Johnson,  144  X.  C.  271,  06  S.  E.  922,  holding 
surety  not  liable  for  antecedent  indebtedness  of  administrator  where  latter  was 
hopelessly  insolvent  throughout  administration  and  up  to  tinie  of  final  account; 
also  citing  annotation  on  this  point;  Sanders  v.  Dodge,  140  Mich.  240,  112  Am. 
St.  Rep.  399,  103  N.  W.  597,  holding  under  statute  declaring  administrator  shall 
not  be  liable  for  debts  uncollected  without  his  fault  he  is  not  liable  on  his 
bond  for  his  own  indebtedness  where  at  time  of  administration  he  is  insolvent; 
also  citing  annotation  on  this  point;  Wachsmuth  v.  Penn  Mut.  L.  Ins.  Co.  147 
111.  App.  532,  holding  if  executor  is  solvent  at  time  of  issuance  of  letters  testa- 
mentary, debt  is  treated  as  cash  assets  in  his  hands. 

Cited  in  footnote  to  United  Brethren  First  Church  v.  Akin,  66  L.R.A.  654, 
which  holds  sureties  on  executor's  bond  liable  to  creditors  of  estate  for  their  dis- 
tributive shares  of  indebtedness  due  from  him  to  estate  at  time  of  his  qualifi- 
cation as  executor,  although  at  time  of  such  qualification  he  was  absolutely  in- 
solvent. 

Cited  in  notes  (26  L.R.A.  (X.S.)  418)  on  effect  on  debt  of  appointment  of 
debtor  as  executor  or  administrator;  (132  Am.  St.  Rep.  410,  413)  on  liability 
for  debt  of  executor  or  administrator  owing  to  the  estate. 

61   L.   R.  A.  319,  S1EVER  v.   UNION  P.  R.  CO.  68  Neb.  91,  110  Am.  St.  Rep. 

393,  93  N.  W.  943. 
v  liusc  of  uai  ni  ish  siit-ii  i   process. 

Cited  in  note  (10  L.R.A.  (N.S.)  983)  on  enjoining  repeated  garnishment  of 
exempt  wages. 

Disapproved  in  Baxley  v.  Laster,  82  Ark.  241,  10  L.R.A.  (N.S.)    985,  118  Am. 
St.  Rep.  64,  101  S.  W.  755,  12  Ann.  Cas.  236,  holding  injunction  will  not  lie  to 
restrain  garnishment  where  purpose  is  to  compel  debtor  to  file  claims  of  exempt 
property. 
Injunction   agrainst   proceedings  at    In  «  . 

Cited  in  footnote  to  Kaufmann  v.  Liggett,  67  L.R.A.  353,  which  sustains  right 
to  injunction  against  proceedings  at  law  to  obtain  possession  of  leased  property 
where  lessee  has  an  equitable  right  to  a  continuance  of  possession. 
Service  of   summons   in   another   county. 

Cited  in  Ayres  v.  West,  80  Neb.  300,  125  N.  W.  583,  holding  court  cannot  issue 
alias  summons  to  foreign  county  for  guarantor  in  suit  for  money  judgment 
against  maker  in  county  wherein  he  resides;  Adair  County  Bank  v.  Foerey,  74 
Neb.  8]  4,  105  N.  W.  714,  holding  summons  may  be  issued  to  another  county  for 
defendants  resident  therein  or  nonresident  then  within  county  where  defendant 
served  in  county  where  suit  is  brought  was  bona  fide  defendant  with  interest 
adverse  to  plaintiffs;  Strowbridge  v.  Miller,  4  Neb.  (Unof.)  459,  94  N.  W.  825, 
holding  justice  of  the  peace  court  acquires  no  jurisdiction  to  issue  summons  to 
defendant  in  another  county  wherein  he  resides,  where  there  is  a  collusive  joinder 
of  defendant  in  county  of  such  court. 

61  L.  R.  A.  323,  BOHLE  v.  HASSELBROCH,  04  N.  J.  Kq.  334,  51   Atl.  508. 
Following;   trnst    fniid. 

Cited   in  James  v.  Aller,  66  N.  J.  Eq.  69,  57   Atl.   1091,  holding  father,  who 
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gives  money  to  daughter  for  investment  in  trust  for  him  is  entitled  to  lien  on 
farm  bought  by  daughter  and  placed  in  husband's  name  with  knowledge  on  his 
part;  Primeau  v.  Granfield,  184  Fed.  482,  holding  that  where  trustee  makes 
separate  investment  of  trust  funds  though,  wrongfully,  beneficiary  may  follow 
money  into  res,  or  may  elect  to  pursue  money  as  lien  thereon. 

61  L.  R.  A.  324,  QUEENAN  v.  TERRITORY,  11  Okla.  261,  71  Pac.  218. 

Affirmed  in  190  U.  S.  549,  47  L.  ed.  1177,  23  Sup.  Ct.  Rep.  762. 
Method   of   drawing  and   impaneling   grand   jury. 

Cited  in  Sharp  v.  United  States,   13  Okla.  530,  76  Pac.   177,  holding  method 
of  drawing  and  impaneling  grand   jury  provided   by  statute  is  not  mandatory 
but  directory  and  substantial  compliance   with   statute   sufficient. 
"Waiver  of  defects  in  jury. 

Cited  in  Turner  v.  Territory,  15  Okla.  562,  82  Pac.  650,  holding  an  accused 
could  waive  objection  to  continuance  of  trial  where  after  part  of  evidence  was 
in  juror  became  sick  and  was  excused;  Robinson  v.  Territory,  16  Okla.  251,  85 
Pac.  451,  holding  known  ground  of  disqualification  of  juror  before  or  during 
progress  of  trial  waived  by  withholding  objection  or  refusing  or  declining  to  raise 
it  until  after  verdict. 

61  L.  R.  A.  332,  LAIRD  v.  PITTSBURG,  205  Pa.  1,  54  Atl.  324. 
What  constitutes  pnblic  park. 

Cited  in  Morrow  v.  Highland  Grove  Traction   Co.  219  Pa.  622,  123  Am.   St. 
Rep.  677,  69  Atl.  41,  holding  tract  set  aside  for  public  use,  and  so  used,  as  a 
park   will  be   deemed   dedicated  for   such   purpose  although   marked   on   plat   as 
"grove." 
Public   use   justifying   condemnation. 

Cited  in  South  Park  Comrs.  v.  Montgomery  Ward  &  Co.  248  111.  330,  93  N.  E. 
910,  21  Ann.  Cas.  127  (dissenting  opinion),  on  right  of  Park  Commissioners  to 
condemn  land  for  use  in  maintaining  building  for  museum  of  natural  history. 

Cited  in  notes    (21   L.R.A.  (X.S.)    542)    on  combination  of  public  and  private 
uses;    (102  Am.  St.  Rep.  839)   on  uses  for  which  power  of  eminent  domain  can- 
not be   exercised. 
Eminent    domain    for    another's    use. 

Cited  in  note    (21   L.R.A.  (X.S.)    449)    on  exercise  of  eminent  domain  by  one 
corporation  for  public  purpose  to  be  subserved  by  another. 
Nature  of  occupancy  of  property  devoted  to  particular  purpose. 

Cited  in  Corr's  Estate,  29  Pa.  Co.  Ct.  277,  12  Pa.  Dist.  R.  788,  holding  petition 
to  sell  devised  land  is  properly  presented  in  corporate  name  of  church  where 
devise  is  to  church  for  purpose  of  its  parochial  school. 

61  L.  R.  A.  335,  ROCHFORD  v.  McGEE,  16  S.  D.  606,  102  Am.  St.  Rep.  719, 

94  N.  W.  695. 
Material  alteration  of  instrument. 

Cited  in  footnote  to   Foxworthy  v.  Colby,  62   L.R.A.  393,  which  holds   unau- 
thorized- insertion  of  word  "gold"  before  word   "dollars." 
—  Effect  on  bona  fide  holder. 

Cited  in  note  (22  L.R.A. (X.S.)  265)  on  effect  of  detachment  of  paper  modify- 
ing terms  of  bill  or  note  upon  rights  of  subsequent  bona  fide  purchaser. 
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61  L.  R.  A.  337,  STANDARD  LIFE  &  ACCI.  INS.  CO.  v.  SALE,  57  C.  C.  A.  418, 

121  Fed.  664. 
>I  issisi  tfiis«-in  i   in  application   for   insurance. 

Cited  in  note  (15  L.R.A.  (N.S.)  1277,  on  effect  of  honest  mistake  in  answer  as 
to  health  of  insured,  warranted  true. 

Distinguished  in  Royal  Union  Mut.  L.  Ins.  Co.  v.  Wynn,  177  Fed.  297,  sustain- 
ing report  of  master,  holding,  where  statements  as  to  physical  condition  were 
not  made  part   of   policy   by  express   terms,   misrepresentation   not   material   to 
risk  did  not  render  policy  void. 
Harmless  error. 

Cited  in  Inman  Bros.  v.  Dudley  &  D.  Lumber  Co.  76  C.  C.  A.  659,  146  Fed. 
452,   holding  error  will  not  justify  reversal  when  it  appears  so  clear  as  to  be 
beyond  doubt  that  the  error  did  not  and  could  not  have  prejudiced  rights  of 
parties. 
Error  cured   by  other   charge. 

Cited  in  Luhrig  Coal  Co.  v.  Jones  &  A.  Co.  72  C.  C.  A.  311,  141  Fed.  621, 
holding,  where  defense  in  action  for  breach  of  contract  to  sell  coal  was  invalidity 
of  contract  because  of  its  intent  to  deceive  public,  error  in  charging  that  de- 
fendant must  prove  by  preponderance  of  evidence  purpose  of  plaintiff,  was  not 
cured  by  correct  charge  that  purpose  must  have  been  to  enable  it  to  deceive 
public. 
Direction  of  verdict. 

Cited  in  Shugart  v.  Atlanta,  K.  &  X.  R.  Co.  66  C.  C.  A.  379,  ]33  Fed.  507, 
holding  court  cannot  direct  verdict  for  injury  from  defective  roadway  where  there 
is  direct  conflict  of  evidence  as  to  condition  thereof;  Berry  v.  Chase,  77  C.  C.  A. 
161,  146  Fed.  627,  holding  court  should  weigh  the  evidence  and  take  the  view 
of  it  most  favorable  to  party  against  whom  motion  for  directed  verdict  is 
made. 

61  L.  R.  A.  340,  THOMPKINS  v.  NASHVILLE,  C.  &  ST.  L.  R.  Co.  110  Tenn. 

157,   100  Am.   St.  Rep.   795,   72  S.   W.   116. 
Effect   and   scope   of  attorney's   lien. 

Cited  in  Weller  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  66  N.  J.  Eq.  20,  57  Atl. 
730,  holding  defendant  in  personal  injury  action  may  settle  with  plaintiff  without 
liability  to  attorney  for  plaintiff,  notwithstanding  before  settlement  it  has  been 
served  with  notice  of  attorneys  contract  right  in  litigation;  Gibson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  122  Iowa,  568,  98  N.  W.  474,  holding  under  statute  giving 
lien,  that  attorney  bringing  action  and  giving  notice  has  lien  only  for  services 
rendered  and  not  for  share  of  recovery  stipulated  for  in  contract  between  at- 
torney and  client. 
Attorney's  control  over  action. 

Cited  in  notes  (14  L.R.A. (N.S.)  1096)  on  power  of  court  to  protect  attorney 
taking  case  on  contingent  fee,  against  dismissal  by  client;  (93  Am.  St.  Rep.  175) 
on  extent  to  which  litigant  may  control  cause  in  which  he  has  appeared  by  at- 
torney; (132  Am.  St.  Rep.  153)  on  exclusiveness  of  attorney's  control  over  con- 
duct of  action. 

61  L.  R.  A.  342,  GARRISON  v.  COOKE,  96  Tex.  228,  97  Am.  St.  Rep.  906,  72 

S.   W.   54. 
Time  as  essence  of  contract. 

Cited   in    Reagan    Round   Bale   Co.   v.   Dickson    Car   Wheel    Co.    55    Tex.    Civ. 
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App.  522,  121  S.  W.  526,  holding  that  where  contract  fixes  time  for  delivery  of 
article,  waiver  of  right  to  refuse  to  accept  article  would  not  defeat  right  to  re- 
cover damages  for  delay  in  delivery;  Boyce  v.  Stringfellow,  52  Tex.  Civ.  App. 
506,  114  S.  W.  652,  holding  that  where  time  is  not  of  essence  of  contract  delay  in 
performance  is  not  necessarily  ground  of  defense  to  enforcement;  Cooper  v.  Ft. 
Smith  &  W.  R.  Co.  23  Okla.  164,  99  Pac.  785,  holding  time  is  of  essence  of 
contract  where  note  was  payable  on  when  railroad  should  have  a  train  in  opera- 
tion between  certain  termini,  such  being  only  advantage  accruing  to  maker  of 
note;  Bes  Line  Constr.  Co.  v.  Woods,  37  Tex.  Civ.  App.  418,  84  S.  W.  378,  hold- 
ing time  of  essence  where  note  was  given  for  construction  of  road  to  be  in  opera- 
tion on  or  before  a  certain  date;  Barber  Asphalt  Paving  Co.  v.  Loughlin,  44 
Tex.  Civ.  App.  582,  98  S.  W.  948.  holding  agreement  to  pay  certain  price  for 
paving,  the  work  to  be  completed  within  certain  time  limit,  not  enforceable 
where  there  was  noncompliance  with  provision  as  to  completion. 

61  L.  R.  A.  345,  STATE  EX  REL.  GARRETT  v.  FROEHLICH,  118  Wis.   329, 

99  Am.  St.  Rep.  985,  94  X.  W.  50. 
Expenditure  of  public    funds   for  private   purpose. 

Cited  in  Momeyer  v.  Home  for  Destitute,  20  Pa.  Dist.  R.  948,  37  Pa.  Co.  Ct. 
670,  holding  that  statute  providing  for  medical  treatment  of  persons  bitten  by 
dogs  suffering  from  rabies  is  unconstitutional;  Income  Tax  Cases,  148  Wis. 
476,  134  N.  W.  673,  Ann.  Cas.  1913A,  ]147,  holding  that  court  has  jurisdiction 
of  action  upon  relation  of  private  individual  to  stay  expenditure  of  state  funds 
for  purposes  forbidden  by  constitution;  Lucas  County  v.  State  (Davies  v.  State), 
75  Ohio  St.  137,  7  L.R.A.(N.S.)  1200,  78  X.  E.  955,  holding  unconstitutional  an 
act  providing  for  annuities  for  indigent  resident  blind  persons;  State  ex  rel. 
Consol.  Stone  Co.  v.  Houser,  125  Wis.  262,  110  Am.  St.  Rep.  824,  104  X1.  W. 
77,  holding  invalid  an  appropriation  by  legislature  to  pay  materialmen  for  ma- 
terial for  state  historical  library  furnished  to  contractor  who  had  been  paid  in 
full  by  state  but  had  gone  into  bankruptcy;  Coffeen  v.  Preble,  142  Wis.  189,  27 
L.R.A. (X.S.)  1084,  125  X.  W.  954  (dissenting  opinion),  on  validity  of  appro- 
priation for  care  of  persons  who  are  sick  with  certain  infectious  or  contagious 
disease  under  poor  and  indigent  fund. 

Cited  in  note   (7  L.R.A. (X.S. )    1198)    on  validity  of  statute  providing  for  as- 
sistance  of   individual   members    of   certain    classes   of   unfortunate   or   afflicted 
persons. 
Appropriation  of  property  for  private  use. 

Cited  in  First  State  Bank  v.  Shallenberger,  172  Fed.  1003,  holding  void  an  act 
requiring  contribution  by  banks  to  depositors'  guaranty  fund  to  be  Used  in  pay- 
ment of  claims  against  insolvent  bank;  Larabee  v.  Dolley,  175  Fed.  391,  holding 
void  as  to  nonresident,  non-consenting  stockholder  law  allowing  contribution  to 
depositors  guaranty  fund  by  bank  on  vote  of  its  directors. 
Taxation. 

Cited  in  Chicago  &  X.  W.  R.  Co.  v.  State,  128  Wis.  633,  108  N.  W.  557, 
upholding  statute  imposing  ad  valorem  tax  on  railroads. 

61  L.  R.  A.  351,  PECK  v.  WILLIAMS,  24  R.  I.  583,  54  Atl.  381. 
Liability  of  owner  for  injury  by  animal. 

Cited  in  Oldham  v.  Hussey,  27' R.  I.  368,  62  Atl.  377,  holding  owner  not  liable 
for  injury  while  dog  was  within  his  inclosure  in  absence  of  proof  of  knowledge 
of  dog's  vicious  propensities. 
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Cited  in  notes  (24  L.R.A.(N.S.)  464)  on  scienter  necessary  to  owner's  lia- 
bility for  injury  by  dog;  (16  L.R.A.(X.S.)  649)  on  liability  of  owner  for  in- 
jury by  animal  unlawfully  at  large  on  highway. 

—  To    trespassers. 

Cited  in  note  (2  B.  R.  C.  28)  on  liability  of  keeper  of  known  dangerous  animal, 
in  absence  of  negligence  on  his  part,  to  trespassers. 

Distinguished  in  Carroll  v.  Marcoux,  98  Me.  266,  56  Atl.  848,  holding  under 
statute  owner  liable  for  injury  by  dog  although  person  at  time  is  wilfully  tres- 
passing on  owner's  premises. 

—  To   person   provoking   animal. 

Cited  in  Kelley  v.  Killourey,  81  Conn.  322,  129  Am.  St.  Rep.  220,  70  Atl.  1031, 
15  Ann.  Gas.  163,  holding  owner  of  dog  not  liable  for  injury  where  person  by  his 
conduct  has  knowingly  provoked  dog  to  acts  of  damage. 
"Inclosure." 

Limited  in  Miller  v.  Chicago  &  N.  W.  R.  Co.  133  Wis.  194,  113  N.  W.  384, 
holding,  as  applied  to  land,  inclosure  means  tract  of  land  surrounded  by  actual 
fence. 

61  L.  R.  A.  353,  HATCHER  v.  LORD,  115  Ga.  619,  41  S.  E.  1007. 
Execution   upon   estate   of  deceased   defendant. 

Cited  in  Hudgins  v.  McLain,  116  Ga.  275,  42  S.  E.  489,  holding,  under  statute, 
execution  may  issue  after  death  on  judgment  rendered  before. 
Person   controlling'   execution. 

Cited  in  Lancaster  v.  Hill,  136  Ga.  409,  71  S.  E.  731,  Ann.  Cas.  1912C,  272, 
holding  that  plaintiff  in  execution  or  his  attorney  has  control  of  execution,  and 
may  direct  executing  officer  as  to  time  and  manner  of  enforcing  it. 

61  L.  R.  A.  394,  NATIONAL  SURETY  CO.  v.  STATE  BANK,  56  C.  C.  A.  657, 

120   Fed.  593. 
Federal    equity   jurisdiction. 

Cited  in  Peavey  &  Co.  v.  Union  P.  R.  Co.  176  Fed.  417,  holding  one  may  apply 
to  federal  court  for  relief  from  unauthorized  order  of  interstate  commerce  com- 
mission to  which  proceeding  he  was  not  a  party,  there  being  no  adequate  legal 
remedy. 
—  As  enlarged   by  state   law. 

Cited  in  Jones  v.  Mutual  Fidelity  Co.  123  Fed.  530,  holding  foreign  corpora- 
tion can  exercise  in  federal  court  equitable  remedy  granted  by  state  statute; 
Sawyer  v.  White,  58  C.  C.  A.  587,  122  Fed.  227,  holding  where  parties  to  contest 
of  validity  of  will  are  citizens  of  different  states,  federal  court  has  jurisdiction 
of  action  thereon  authorized  by  state  statute;  Harrison  v.  Remington  Paper  Co. 
3  L.R.A.(N.S.)  963,  72  C.  C.  A.  405,  140  Fed.  399,  5  Ann.  Cas.  314,  holding, 
where  there  is  adequate  amount  in  controversy  and  diversity  of  citizenship,  same 
exceptions  to  statute  of  limitations  may  be  urged  in  action  in  federal  court  as 
could  be  urged  in  state  court;  Schurmeier  v.  Connecticut  Mut.  L.  Ins.  Co.  69 
C.  C.  A.  22,  137  Fed.  46,  holding  citizens  of  different  states  have  right  to  deter- 
mination in  federal  court  of  same  controversies  as  citizens  of  state  may  obtain 
in  state  court,  and  applying  rule  to  allowance  of  claim  against  estate  and  its 
certification  to  proper  state  court  for  payment;  Morrill  v.  American  Reserve 
Bond  Co.  151  Fed.  314,  holding  where  there  is  a  diversity  of  citizenship  and 
proper  amount  in  controversy,  creditors  may  maintain  action  in  federal  court 
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to  avail  themselves,   on   insolvency  of   corporation,   of   securities  deposited   with 
state  treasurer  for  protection  of  creditors  under  state  laws. 
As  affected  by  restrictions  in   state  law. 

Cited  in  Blodgett  v.  Lanyon  Zinc  Co.  58  C.  C.  A.  79,  120  Fed.  898,  holding 
prohibition  by  state  law  of  the  commencement  by  foreign  corporations  of  actions 
in  state  courts  is  not  an  inhibition  against  maintenance  of  actions  in  federal 
courts;  Barber  Asphalt  Paving  Co.  v.  Morris,  67  L.R.A.  705,  66  C.  C.  A.  55,  132 
Fed.  949,  holding  city  charter  prohibiting  the  payment  of  claims  against  city 
pending  appeal  to  state  court  allowing  or  rejecting  same  cannot  restrict  jurisdic- 
tion of  federal  court  over  claim  of  citizen  of  another  state;  Butler  Bros.  Shoe 
Co.  v.  United  States  Rubber  Co.  84  C.  C.  A.  167,  156  Fed.  18,  holding  declaration 
in  state  statute  that  fact  that  foreign  corporation  has  been  doing  business  in 
state  without  license  shall  constitute  absolute  defense  to  action  arising  out  of 
such  business  cannot  restrain  or  modify  power  of  federal  court  to  hear  and 
decide  controversies  of  such  corporations  arising  from  transactions  of  interstate 
commerce;  Dunlop  v.  Mercer,  86  C.  C.  A.  435,  156  Fed.  552,  holding  state  statute 
prohibiting  unqualified  foreign  corporation  transacting  business  in  state  from 
maintaining  suits  in  its  courts  does  not  deprive  federal  courts  of  power  to  deter- 
mine controversies  in  bankruptcy  proceedings  or  other  proceedings  over  which 
jurisdiction  has  been  given  them;  McClellan  v.  Garland,  110  C.  C.  A.  49,  187 
Fed.  919,  holding  that  legal  custody  of  estate  by  probate  or  county  court  or  its 
officers,  is  no  obstacle  to  exercise  by  federal  court  of  its  equity  jurisdiction. 
As  affected  by  adequate  remedy  In  state  courts. 

Cited  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  103  C.  C.  A.  186,  179  Fed.  633, 
holding  where  one  has  right  to  resort  to  federal  court  for  redress  of  injury  he 
is  not  deprived  of  right  because  he  has  remedy  at  law  in  state  court;  Westing- 
house  Air  Brake  Co.  v.  Kansas  City  Southern  R.  Co.  71  C.  C.  A.  1,  137  Fed. 
41,  as  withholding  assent  to  proposition  that  creditor  has  adequate  remedy  at 
law  which  bars  him  from  suit  in  equity  because  he  has  a  cause  of  action  in 
state  court  to  foreclose  mechanic's  lien;  Brun  v.  Mann,  12  L.R.A.(N.S. )  160, 
80  C.  C.  A.  513,  151  Fed.  149,  holding  where  federal  court  had  rendered  decree 
affecting  land,  it  had  jurisdiction  to  enforce  the  same  although  controversy  con- 
cerning exemptions  had  arisen  in  administration  of  estate  in  state  court;  North 
Star  Lumber  Co.  v.  Johnson,  196  Fed.  58,  holding  that  federal  court  has  no  juris- 
diction at  suit  of  party  to  annul  judgment  of  state  court  for  error  appearing 
on  face  of  record;  Virginia,  T.  &  C.  Steel  &  I.  Co.  v.  Harris,  80  C.  C.  A.  658, 
151  Fed.  431  (dissenting  opinion),  on  exclusion  of  federal  equitable  jurisdiction 
by  existence  of  adequate  remedy  at  law  in  state  court. 
Jurisdiction  to  restrain  enforcement  of  state  judgment. 

Cited  in  Schultz  v.  Highland  Gold  Mines  Co.  158  Fed.  340,  holding  federal 
court  may  enjoin  holder  of  judgment  of  state  court  from  enforcing  same;  South- 
ern R.  Co.  v.  Simon,  153  Fed.  234,  holding  federal  court  can  enjoin  enforcement 
of  judgment  of  state  court  against  citizen  of  another  state  when  necessary  to 
preserve  the  status  quo  until  final  determination  of  cause;  Lehman  v.  Graham, 
67  C.  C.  A.  513,  135  Fed.  42,  holding  injunction  may  issue  to  restrain  collection 
of  judgment  of  state  court  obtained  by  fraud,  where  federal  court  has  jurisdic- 
tion by  reason  of  citizenship,  alienage  or  otherwise;  Horton  v.  Stegmyer,  99 
C.  C.  A.  332,  175  Fed.  758,  holding  federal  court  can  enjoin  enforcement  judg- 
ment of  divorce  obtained  by  fraud. 
Jurisdiction  of  equity. 

Cited  in  Williams  v.  Neely,  69  L.R.A.  243,  67  C.  C.  A.  171,  134  Fed.  14,  holding 
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equity  will  stay  entry  of  judgment  at  law  in  action  on  note  for  price  of  land 
until  equitable  defense  of  reduction  for  failure  of  consideration  is  allowed  and 
adjudication  of  claims  and  closing  of  litigation,  which  law  court  could  not  do. 
—  State   and    Federal    ccmrts. 

Cited  in  State  ex  rel.  Hayden  v.  Horton,  70  Neb.  342,  97  N.  W.  434,  holding 
state  court  will  not  compel  restitution  of  money  procured  under  order  of  court 
during    solvency   of   debtor    corporation    where    corporation    afterward    goes    into 
bankruptcy  and  remedy  at  law  in  federal  court  would  be  inadequate. 
Restraining:   enforcement  of  judgment   of  another   eourt. 
•  '  Cited  in  Keith  v.  Alger,  114  Tenn.  21,  85  S.  W.  71,  holding  state  court  can 
entertain  bill  to  restrain   enforcement  of  judgment   of  federal   court  on   ground 
that  it  was  procured  by  fraud. 
Federal   enforcement  of  state  law. 

Cited  in  Morrill  v.  American  Reserve  Bond  Co.  151  Fed.  316,  holding  rights 
given  by  state  laws  may  be  enforced  in  federal  court;  Platt  v.  Lecocq,  15  L.R.A. 
(N.S.)  562,  85  C.  C.  A.  621,  158  Fed.  727,  holding  where  there  is  diversity  of 
citizenship  federal  court  may  enforce  order  of  railroad  commissioners  made  under 
state  statute. 

61   L.   R.   A.   402,   LOUDENBACK   FERTILIZER   CO.   v.   TENNESSEE   PHOS- 
PHATE CO.  58  C.  C.  A.  220,  121  Fed.  298. 
Mutuality   of  contracts. 

Cited  in  note  (11  L.R.A.  (N.S.)   714,  717)   on  mutuality  of  accepted  proposition 
to  furnish  such  material  as  one  needs. 
Certainty    of    subject    matter    of   contract. 

Cited  in  Rozier  v.  St.  Louis  &  S.  F.  R.  Co.  147  Mo.  App.  298,  126  S.  W.  532, 
holding  that  agreement  to  furnish  all  dirt  and  stone  that  could  be  taken  from 
quarry  for  certain  period,  price  of  stone  being  fixed,  and  other  party  agreeing 
to  take  same  is  valid;  Marx  v.  American  Malting  Co.  95  C.  C.  A.  80,  169  Fed. 
584,  holding  valid,  on  acceptance,  a  contract  to  supply  all  of  a  certain  material 
required  by  other  during  a  limited  time  in  conduct  of  its  business,  where  parties 
make  estimate,  according  to  normal  consumption,  of  amount  required ;  Lima 
Locomotive  &  Mach.  Co.  v.  National  Steel  Castings  Co.  11  L.R.A. (N.S.)  718,  83 
C.  C.  A.  593,  155  Fed.  79,  holding  valid  contract  by  one  to  purchase  and  another 
to  supply  all  certain  materials  required  by  former  in  well  known  established 
business;  Los  Angeles  Gas  &  Electric  Co.  v.  Amalgamated  Oil  Co.  156  Cal.  781, 
106  Pac.  55,  holding  valid  a  contract  by  oil  company  to  sell  and  deliver  to  a 
gas  company  a  sufficient  quantity  of  crude  oil  to  operate  all  plants  of  purchaser 
for  prescribed  term  at  definite  price;  Pacific  Timber  Co.  v.  Iowa  Windmill  & 
Pump  Co.  135  Iowa,  312,  112  N.  W.  771,  holding  valid  a  contract  to  buy  car 
of  lumber  to  be  shipped  long  distance  to  purchaser  although  only  amount  and 
price  per  thousand  feet  are  named;  Sterling  Coal  Co.  v.  Silver  Spring  Bleaching 
&  Dyeing  Co.  89  C.  C.  A.  520,  162  Fed.  851,  holding  enforceable  a  contract  to 
furnish  entire  consumption  of  coal  with  absolute  requirement  to  have  prescribed 
amount  in  yards  of  purchaser  and  another  amount  on  docks  or  in  transit,  the 
latter  provisions  importing  an  agreement  to  accept;  Campfield  v.  Sauer,  91  C. 
C.  A.  304,  164  Fed.  835,  holding  valid  a  contract  to  furnish  to  a  contractor 
having  contract  for  construction  of  a  particular  building  all  the  timber  of  desig- 
nated quality  and  dimension  for  such  building  accepted  by  latter. 
Jtitibt  of  «li-l".-i  11 !  ( i  tin  party  to  complain  of  subsequent  breach  of  contract. 

Cited  in  Worlds  Fair  Min.  Co.  v.  Powers,  12  Ariz.  294,  100  Pac.  957,  holding 
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that   party  having  committed   first   breach   of   contract,   cannot   maintain   action 
against  other  party  for  subsequent  breach. 
"Waiver  of  breach  of  contract. 

Cited  in  Boulware  v.  Crohn,  122  Mo.  App.  588,  99  S.  W.  796,  holding  vendee 
of  contract  for  sale  of  land  does  not  waive  breach  for  failure  to  place  deed  in 
escrow  by  effort  to  sell  land,  where  at  time  of  effort  to  sell  he  was  ignorant  of 
breach. 

61  L.  R.  A.  408,  GREER  v.  DOWNEY,  8  Ariz.  164,  71  Pac.  900. 

61  L.  R.  A.  410,  FLORIDA  C.  &  P.  R.  CO.  v.  SULLIVAN,  57  C.  C.  A.  167,  120 

Fed.  799. 
Who   may  Due   for  deatb   by  -wrongful  act. 

Cited  in  Bowden  v.  Jacksonville  Electric  Co.  51  Fla.  157,  41  So.  400,  7  Ann. 
Cas.  859,  holding,  under  statute  giving  right  of  action  for  death  by  wrongful 
act,  administrator  may  maintain  action  where  decedent  left  no  widow  or  husband, 
minor  child  or  children,  person  or  persons  dependent  on  such  decedent. 
Measure  of  damage*. 

Approved  in  Callison  v.  Brake,  63  C.  C.  A.  354,  129  Fed.  200,  holding  adminis- 
trator could  recover  amount  decedent  would  have  accumulated,  considering  prob- 
able earnings,  expenses,  savings,  and  probable  length  of  his  life. 

Cited  in  Jacksonville  Electric  Co.  v.  Bowden,  54  Fla.  471,  15  L.R.A.  (XT.S.) 
456,  45  So.  755,  holding  correct  a  charge  by  court  that  representatives  could  re- 
cover amount  decedent  would  have  accumulated  during  natural  life,  taking  into 
account  his  age,  habits,  health,  mental  and  physical  capacity  and  ability,  and 
life  expectancy. 

Cited  in  note   (15  L.R.A.(N.S.)   451)   on  recovery  in  administrator's  action  for 
benefit  of  estate,  of  probable  accumulations  of  deceased  as  damages  for  death. 
Distribution    of    damages. 

Cited  in  Coe  v.  Wainwright,  130  Iowa,  310,  4  L.R.A.  (X.S.)  816,  114  Am.  St. 
Rep.  416,  106  N.  W.  743;  Hartness  v.  Pharr,  133  X.  C.  573,  98  Am.  St.  Rep. 
725,  45  S.  E.  901, — holding  damages  recovered  are  distributable  to  person  desig- 
nated as  beneficiaries  thereof  by  statute  of  place  where  cause  of  action  arose. 

Effect    of    conflict    of    laws   as    to    damages. 

Cited  in  note  (40  L.R.A.  (X.S.)   1098)  on  jurisdiction  of  action  for  death  under 
statute  of  another  state  as  affected  by  differences  between  lex  loci  delicti  and  lex 
fori  as  to  character  of  damages. 
Conduct   of   passenger  affecting   recovery    for   carriers   negligence. 

Cited  in  McXeill  v.  Durham  &  C'.  R.  Co.  135  X.  C.  704,  67  L.R.A.  239,  47  S.  E. 
765,  holding  person  riding  on  void  pass  can  recover  for  personal  injuries  received. 

61  L.  R.  A.  417,  BROWX  v.  WIELAXD,  116  Iowa,  711,  89  X.  W.  17. 
Conflict  of  laws. 

Cited  in  notes  (64  L.R.A.  124)  on  conflict  of  laws  as  to  statute  of  frauds; 
(64  L.R.A.  824,  825,  827)  on  conflict  of  laws  as  to  sales  of  personal  property. 

As   to    sales    of    intoxicating    liquors. 

Cited  in  Hamilton  v.  Jos.  Schlits  Brewing  Co.  129  Iowa,  181,  2  L.R.A.  (X.S.) 
1084,  105  X.  W.  438,  holding  where  seller  of  liquor  residing  in  another  state, 
takes  bill  of  lading  in  name  of  its  agent  and  forwards  with  draft  to  place  of 
purchaser's  residence,  payment  of  draft  to  be  condition  precedent  to  release  of 
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goods,  such  facts  do  not  in  themselves  constitute  sale  in  residence  of  purchaser ; 
United  States  v.  Adams  Exp.  Co.  119  Fed.  243,  holding  where  seller  in  one  state 
delivers  goods  to  carrier  therein  with  directions  to  carry  them  to  residence  in 
another  state,  delivers  them  to  him  and  collect  therefor,  title  passed  on  delivery 
to  carrier. 

Cited  in  footnote  to  Corbin  v.  Houlehan,  70  L.R.A.  568,  which  denies  right  of 
one  who  in  addition  to  selling  liquors  to  resident  of  other  state  who  intends  to 
resell  them  there  in  violation  of  law  does  some  act  in  furtherance  of  the  illegal 
purpose  to  resort  to  courts  of  such  state  to  enforce  payment. 

61  L.  R.  A.  434,  LOUISVILLE  v.  BITZER,  115  Ky.  359,  73  S.  W.  1115. 
Assessments  In  excess  of  benefits  or  vnlne   of   lot. 

Cited  in  Louisville  v.  Benedict,  147  Ky.  393,  144  S.  W.  43,  holding  that  in 
action  to  enforce  lien  in  satisfaction  of  apportionment  warrant,  evidence  showing 
cost  of  improvement  to  be  in  excess  of  value  of  lot,  action  was  properly  dismissed 
as  to  lot  owner;  Bardwell  v.  Tegethoff,  148  Ky.  546,  146  S.  W.  1093,  holding  that 
assessment  for  street  improvement  of  $47.25  on  lot  worth  $100  is  not  spoliation 
and  property  may  be  subjected. 

Cited  in  notes    (28  L.R.A. (N.S.)    1175)    on  assessments  that  exceed  benefits; 
(28  L.R.A. (N.S.)    1176)    on  equation  of  benefit  and  burden  to  particular  pieces 
of  property. 
Interposition    of  conrts  in   local  assessments. 

Cited   in   note    (28   L.R.A. (N.S.)    1152,    1153,    1155)    on    principles   governing 
interposition  of  courts  in  local  assessments. 
Municipal  liability  for  local   improvements. 

Cited  in  Broad  v.  Moscow,  15  Idaho,  622,  99  Pac.  101,  on  liability  of  city  for 
construction  of  sewer;  Orth  v.  Park,  117  Ky.  784,  79  S.  W.  206,  holding  city 
not  liable  for  interest  from  time  of  first  apportionment,  where  it  had  authority 
to  make  assessment  for  street  improvement  but  by  mistake  of  council  wrong  basis 
of  apportionment  was  adopted,  under  statute  declaring  city  not  liable  where  it 
has  not  right  to  enforce  liability  against  property  receiving  benefit. 

Cited  in  note    (32  L.R.A. (N.S.)    167)    on   liability  of  municipality  failing  to 
enforce  assessments  for  improvements. 
Necessity   of   equality   of   taxation. 

Cited  in  note  (28  L.R.A. (N.S.)   1136)  on  constitutional  requirement  that  taxa- 
tion shall  be  equal. 
Assessments    by    front-foot    rule. 

Cited  in  note  (28  L.R.A. (N.S.)  1180)  on  assessments  for  improvements  by 
front-foot  rule. 

61  L.  R.  A.  437,  KAREM  v.  UNITED  STATES,  57  C.  C.  A.  486,  121  Fed.  250. 
Invasion    of   individual    rights   as   raising:    Federal   question. 

Cited  in  Marten  v.  Holbrook,  157  Fed.  718,  holding  complaint  alleging  con- 
spiracy to  deprive  plaintiff  of  rights  to  which  he  was  entitled  as  citizen  of 
United  States  by  his  confinement  in  hospital  for  insane  does  not  present  federal 
question,  but  redress  is  left  to  state  tribunals. 

61  L.  R.  A.  445,  McBRIDE  v.  SCOTT,  132  Mich.  176,  102  Am.  St.  Rep.  416,  93 

N.  W.  243,  1  Ann.  Cas.  61. 
Inconsistency    between    acts   and    declarations. 

Cited  in  American  Process  Co.  v.  Florida  White  Pressed  Brick  Co.  56  Fla.  122, 
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47  So.  942,  16  Ann.  Cas.  1054.  holding  of  no  effect  a  declaration  in  suit  by  vendor 
to  recover  price  that  such  suit  would  not  prejudice  his  right  to  sue  for  recovery 
of  specific  property. 
Release   of  joint   tort    feasors. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hilligoss,  171  Ind.  424,  131  Am. 
St.  Rep.  258,  86  N.  E.  485,  holding  release  of  one  joint  tort-feasor  is  release  of  all. 

Cited  in  footnotes  to  Gilbert  v.  Finch,  61  L.R.A.  807,  which  holds  other  joint 
tort  feasors  not  discharged  by  settlement  with  part  of  them,  expressly  reserving 
right  to  pursue  the  others;  Louisville  &  E.  Mail  Co.  v.  Barnes,  64  L.R.A.  574, 
which  holds  release  of  one  joint  tort  feasor  from  further  liability  on  payment  of 
part  of  demand,  not  a  release  of  the  other. 

Cited  in  notes  (19  L.R.A.  (N.S.)  620)  on  effect,  in  release  of  one  joint  tort 
feasor,  of  reservation  of  right  as  against  others;  (111  Am.  St.  Rep.  283,  284, 
285)  on  release  of  one  joint  tort  feasor  without  releasing  of  others. 

Distinguished  in  Musolf  v.  Duluth  Edison  Electric  Co.  108  Minn.  376,  24 
L.R.A. (N.S.)  455,  122  X.  W.  499,  holding  an  agreement  not  to  sue  a  telephone 
company,  in  whose  employ  signer  was  injured  by  contact  with  wire  of  defendant 
electric  company,  unless  it  be  decided  as  matter  of  law  that  defendant  was  not 
liable  and  unless  consideration  paid  was  returned  was  not  a  release  and  did  not 
bar  action  against  defendant;  Carey  v.  Bilby,  63  C.  C.  A.  361,  129  Fed.  206, 
holding  release  of  one  wrongdoer  with  reservation  of  right  of  action  against 
another  is  not  a  technical  release  but  covenant  not  to  sue  and  does  not  bar  right 
to  sue  latter. 

Disapproved  in  Edena  v.  Fletcher,  79  Kan.  143,  19  L.R.A. (N.S.)    622,  98  Pac. 
784,  holding  acknowledgment  of  full  satisfaction  from  one  wrongdoer  but  reserv- 
ing right  to  proceed  against  other  is  not  a  release  of  latter. 
Pleading;. 

Cited  in  Sunlin  v.  Skutt,  133  Mich.  211,  94  N.  W.  733,  holding  defense  of 
release  of  cotrespasser  by  release  of  one  not  available  under  general  issue. 

61  L.  R.  A.  448,  DIAMOND  v.  MANKATO,  89  Minn.  48,  93  N.  W.  911. 

Followed  without  discussion   in   Patterson   v.   Barber  Asphalt   Paving   Co.   96 
Minn.  11,  }04  N.  W.  566. 
Letting   contracts    for    public    work. 

Cited  in  Hannan  v.  Board  of  Education,  25  Okla.  378,  30  L.R.A. (N.S.)  223, 
107  Pac.  646,  holding  that  purpose  of  statute  regulating  letting  of  public  con- 
tracts, is  to  secure  economy,  and  to  protect  public  from  collusive  contracts, 
favoritism  or  fraud,  and  to  promote  honest  competition:  Kelling  v.  Edwards. 
116  Minn.  493,  38  L.R.A. (N.S.)  672,  134  N.  W.  221,  holding  that  fact  that  bid 
was  reduced  after  award  had  been  made  and  before  contract  had  been  executed, 
did  not  affect  validity  of  award  or  contract;  Louisville  Home  Teleph.  Co.  v. 
Louisville,  130  Ky.  654,  113  S.  W.  855  (dissenting  opinion),  on  validity  of  pro- 
ceeding in  letting  contract  for  improvement  where  ordinance  prescribes  condi- 
tions preventing  fair  and  free  competition;  Anderson  v.  Fuller,  51  Fla.  394,  6 
L.R.A.  (N.S.)  1033,  120  Am.  St.  Rep.  170,  41  So.  684,  on  the  general  subject  of 
formation  of  public  contracts. 

Cited  in  note  (38  L.R.A. (N.S.)  660)  on  discretion  in  choosing  between  bidders 
for  public  contract. 

Limited  in  State  ex  rel.  Lownsberry  v.  District  Court,  102  Minn.  486,  113  N. 
W.  697,  holding  judgment  in  cited  case  could  have  no  greater  force  or  effect  than 
a  judgment  in  original  assessment  proceedings  declaring  contract  invalid  and 
annulling  assessment. 
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—  Variance   between   contract   and   conditions   of   bid. 

Cited  in  Le  Tourneau  v.  Hugo,  90  Minn.  425,  97  N.  W.  115,  holding  contract 
which  authorities  actually  enter  into  must  correspond  substantially  with  terms 
and  provisions  of  specifications  upon  which  bids  were  invited;  Mankato  v.  Barber 
Asphalt  Paving  Co.  73  C.  C.  A.  439,  142  Fed.  336,  holding  contract  was  not 
invalid  where  departures  from  terms  of  bid  were  not  substantial  and  were  not 
beneficial  to  contractor;  also  that  defendant  was  not  bound  by  judgment  in  cited 
case,  denying  validity  of  contract  therein  considered;  also  that  decision  in  cited 
case  was  not  controlling  upon  federal  court;  Murphy  v.  Plattsmouth,  78  Neb. 
165,  110  N.  W.  749,  holding  there  must  not  be  a  material  departure  in  contract 
from  terms  and  conditions  upon  which  bids  were  submitted. 

—  Use    of    monopolized    article. 

Cited  in  Saunders  v.  Iowa  City,  134  Iowa,  142,  9  L.R.A.  (N.S.)   397,  111  N.  W. 
529,  on  legality  of  contract  for  public  work  let  to  lowest  bidder  where  monopo- 
lized article  is  to  be  used. 
Discretionary  powers  of  municipal  authorities. 

Cited  in  State  ex  rel.  Johnson  v.  Brown,  111  Minn.  84,  126  N.  W.  408,  holding 
that  board  of  park  commissioners  of  Minneapolis  has  power  to  erect  dwelling 
house  upon  park  property  to  be  used  by  park  superintendent,  and  for  his  office. 

61  L.  R.  A.  452,  LUCAS  v.  ST.  LOUIS  &  SUBURBAN  R.  CO.  174  Mo.  270,  73 

S.  W.  589. 
Violation   of   legal   duty  as  an   essential   of  actionable   negligence. 

Distinguished  in  Reinhardt  v.  Holmes.  143  Mo.  App.  224,  127  S.  W.  611, 
holding  lessor  who  voluntarily  enters  possession  of  demised  premises  and  assumes 
charge  of  a  dangerous  wall  becomes  charged  with  duty  owed  by  owner  and 
occupant  to  third  persons  and  is  liable  for  negligent  performance  of  duty. 

—  obstructions   In   streets. 

Cited  in  Chattanooga  Electric  R.  Co.  v.  Moore,  113  Tenn.  534,  82  S.  W.  478, 
holding  street  railroad  company  not  liable  for  injury  to  employe  for  contract 
with  telephone  pole  over  which  railroad  company  had  no  ownership  or  control, 
placed  by  telephone  company  dangerously  near  tracks. 

Cited  in  note   (32  L.R.A. (N.S.)   882)   on  duty  of  street  railway  as  to  condition 
of  approaches  to  cars. 
Dangerous   obstructions    not   under   control    of   defendant. 

Distinguished  in  George  v.  St.  Louis  &  S.  F.  R.  Co.  225  Mo.  397,  125  S.  W. 
196,  as  without  application  to  question  of  admissibility  of  evidence  of  assumption 
of  duty  to  warn  trainmen  of  obstructions  implied  from  placing  on  time  card 
information  as  to  certain  bridges  which  would  not  clear  man  beside  car. 

61  L.  R.  A.  455,  ROTH  v.  RAUSCHENBUSCH,  173  Mo.  582,  73  S.  W.  664. 
Effect  of  inconsistent  clanse  following  words  creating  particular  estate. 

Cited  in  Gibson  v.  Gibson,  239  Mo.  504,  144  S.  W.  770,  holding  that  under 
will  devising  property  to  wife  with  power  to  sell,  control  and  dispose  of,  but 
that  at  her  death  by  will  or  before  if  she  so  elect  she  shall  divide  same  among 
children  in  certain  way,  widow  takes  life  estate  with  power  of  disposal  for  value; 
Papin  v.  Piednoir,  205  Mo.  531,  104  S.  W.  63,  holding  where  land  was  conveyed 
to  trustee  for  sole  use  of  beneficiary,  with  authority  to  beneficiary  to  direct  sale 
or  incumbrance  of  property  and  direct  by  will  disposition  after  her  death,  such 
conveyance  passed  fee  title  to  beneficiary;  Young  v.  Robinson,  122  Mo.  App.  194, 
99  S.  W.  20,  holding  bequest  of  sum  of  money  to  be  held  in  trust  "free  from  all 
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interference  to  the  sole,  separate  and  exclusive  use  of"  another,  and  at  latter's 
death  to  be  divided  among  others,  gave  beneficial-'-  absolute  estate  and  remain- 
ders over  were  void;  Hauser  v.  St.  Louis,  28  L.R.A. (N.S.)  430,  96  C.  C.  A.  82, 
170  Fed.  908,  holding  restraint  on  alienation  alone  does  not  show  clearly  that 
grantor  used  word  "heirs"'  as  meaning  "children." 
Subsequent  -words  inconsistent  with  particular  estate  devised. 

Cited  in  Armor  v.  Frey,  226  Mo.  674,  126  S.  W.  483,  holding  where  will  ex- 
presses clear  intention  to  vest  life  estate  only,  an  added  power  of  disposition 
will  not  convert  interest  into  one  of  fee  simple;  Pratt  v.  Saline  Valley  R.  Co. 
130  Mo.  App.  191,  108  S.  W.  1099.  holding  devise  to  daughter  and  her  heirs 
with  provision  that  neither  she  nor  her  heirs  could  sell  or  contract  debts  thereon, 
until  fifty  years  after  death  of  testator,  conveyed  only  life  estate  in  devisee; 
Gannon  v.  Pauk,  183  Mo.  271,  83  S.  W.  453,  holding  devise  to  two  sons  and  their 
heirs  and  assigns  forever  with  direction  that  estate  be  not  sold  at  least  until 
younger  reached  majority  and  if  either  die  without  issue  his  portion  went  to 
survivor,  and  if  both  die  without  issue  estate  went  to  heirs  of  testator,  vested 
in  sons  only  life  estate;  Underwood  v.  Cave,  176  Mo.  12,  75  S.  W.  451,  holding 
where  will  devised  "residue  of  estate  to"  wife  and  contained  subsequent  pro- 
vision that  property  was  to  "be  hers  absolutely  during  her  natural  life  to  use 
and  enjoy  as  she  may  see  fit,  and  at  her  death,  if  there  be  anything  left"  to  go 
to  beneficiary  named,  wife  thereunder  took  only  life  estate^  Sevier  v.  Woodson, 
205  Mo.  216,  120  Am.  St.  Rep.  728,  104  S.  W.  1,  holding  devise  to  daughters 
during  lifetime  and  to  their  bodily  heirs,  to  -be  held  in  trust  for  their  sole  use 
and  benefit,  gave  them  full  proceeds  of  trust  property,  which  could  not  be  cut 
down  by  subsequent  direction  that  trustee  pay  over  to  each  so  much  of  interest 
accruing  as  will  provide  for  their  comfort. 
Inconsistent  clanse  following-  devise  of  fee. 

Cited  in  Threlkeld  v.  Threlkeld,  238  Mo.  467,  141  S.  W.  1121,  holding  that 
under  devise  to  wife  of  "one  third  of  estate,  or  child's  part  as  she  chooses,  and 
at  her  death  remainder  of  estate  to  be  divided  equally  among  my  children"  wife 
took  life  estate,  and  at  her  death  what  remained  of  said  third  went  to  his  and 
not  to  her  children  only;  Jackson  v.  Littell,  213  Mo.  600,  127  Am.  St.  Rep.  620, 
112  S.  W.  53,  holding  devise  to  wife,  her  heirs  and  assigns  forever,  with  full 
power  of  disposition,  conveys  interest  in  fee  and  is  not  cut  down  by  subsequent 
limitation  over;  Tisdale  v.  Prather,  210  Mo.  410,  109  S.  W.  41,  holding  devise  to 
daughter,  "to  have  and  to  hold  the  same  unto  her  and  her  heirs  forever  with 
full  power  to  sell  and  dispose  of  the  same  at  any  time  she  may  think- 
best,"  gave  her  title  in  fee,  although  another  clause  provided  "the  proceeds  of 
sale  to  be  invested,  if  she  desire,  in  other  property  to  be  conveyed  to  her;"  Gan- 
non v.  Albright,  183  Mo.  252,  67  L.R.A.  101,  105  Am.  St.  Rep.  471,  81  S.  W.  1162, 
holding  devise  to  two  sons  "and  unto  their  heirs  and  assigns  forever"  gave  them 
fee  title,  although  another  provision  was  to  the  effect  that  land  was  not  to  be 
sold  until  younger  of  two  arrived  at  majority,  and  on  death  of  either  without 
issue  survivor  or  his  heirs  and  assigns,  to  take  his  portion;  Bernstein  v.  Bram- 
ble, 81  Ark.  484,  8  L.R.A. (N.S.)  1030,  99  S.  W.  682,  11  Ann.  Cas.  343,  holding 
will  devising  property  "in  fee  simple  forever"  but  providing  in  case  any  prop- 
erty remained  undisposed  of  by  devisee  at  her  death  it  shall  pass  to  certain 
others,  gave  fee  simple  title  to  such  devisee  and  attempted  disposition  over  was 
void. 

Cited  in  note   (5  L.R.A. (N.S.)    325)   on  gift  over  after  absolute  devise. 


753  L.  R.  A.  CASES  AS  AUTHORITIES.  [61   L.R.A.  459 

61  L.  R.  A.  459,  FETTER  v.  FIDELITY  &  C.  CO.  174  .Mo.  250.  97  Am.  St.  Rep. 

560,  73  S.  \V.  592. 
Proximate    result    of    accident. 

Cited  in  Feddeck  v.  St.  Louis  Car  Co.  125  Mo.  App.  3.1,  102  S.  W.  675,  holding 
it  for  the  jury  whether  negligent  acts  of  servants  of  street  railway  company  in 
running  "dummy"  into  building  being  constructed  by  plaintiff's  employer  was 
proximate  cause  of  injury;  Marriott  v.  Missouri  P.  R.  Co.  142  Mo.  App.  209, 
326  S.  W.  233,  holding  verdict  that  death  was  proximate  result  from  accident 
justified  by  evidence  that  decedent,  a  man  sixty-five  years  old,  was  hale  and  ro- 
bust, that  after  collision  which  threw  him  from  side  to  side  of  car  he  complained 
of  pain  in  sides,  showed  signs  of  failing  strength  and  shortly  after  died. 
Within  meaning-  of  accident  policy. 

Cited  in  H.  P.  Hood  &  Sons  v.  Maryland  Casualty  Co.  206  Mass.  226,  30 
L.R.A.(N.S.)  1196,  138  Am.  St.  Rep.  379,  92  N.  E.  329,  holding  that  injury  to 
employee  from  glanders  contracted  from  horse  which  his  duty  required  him  to 
handle  is  within  accident  policy;  Patterson  v.  Ocean  Acci.  &  G.  Corp.  25  App.  D. 
C.  68,  holding  provision  for  liability  for  death  from  accidental  bodily  injuries 
as  "actual  and  direct  cause  thereof"  means  that  accident  must  be  proximate, 
direct  cause  of  death ;  Schmid  v.  Indiana  Travelers'  Acci.  Asso.  42  Ind.  App. 
489,  85  N.  E.  1032,  holding  death  caused  by  carrying  traveling  bag  up  steps  of 
hotel  in  rarified  atmosphere  was  from  an  intentional  act  and  no  recovery  could 
be  had  on  policy  limiting  recovery  to  death  from  accidental  means. 

Cited  in  footnotes  to  Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.  63  L.R.A.  425,  which 
holds  dilation  of  heart  accompanied  by  paleness,  coldness  of  extremities  and  cold 
perspiration,  followed  by  death  in  a  few  weeks,  caused  by  a  heavy  lift,  an  acci- 
dent within  the  meaning  of  policy;  Delaney  v.  Modern  Acci.  Club,  63  L.R.A. 
603,  which  holds  death  caused  by  blood  poisoning  received  through  wound  on 
hand  an  accident  within  meaning  of  policy;  Maryland  Casualty  Co.  v.  Hudgins, 
64  L.R.A.  349,  which  holds  death  caused  by  accidentally  eating  spoiled  oyster 
not  covered  by  policy  excluding  injuries  resulting  from  poison  or  anything  acci- 
dentally taken  or  absorbed;  Richards  v.  Travelers'  Ins.  Co.  67  L.R.A.  175,  which 
holds  recovery  on  accident  policy  on  cattle  broker  whose  duties  require  him  to 
ride  on  cattle  cars  not  prevented  by  provision  excluding  liability  for  accidents 
while  riding  in  any  part  of  car  not  provided  for  occupation  of  passengers. 
Where  disease  is  also  present. 

Cited  in  Stanton  v.  Travelers'  Ins.  Co.  83  Conn.  711,  34  L.R.A.  (N.S.)  452,  78 
Atl.  317,  holding  that  death  from  appendicitis  following  strain  which  would  not 
have  caused  such  disease  but  for  abnormal  condition  of  appendix,  is  not  within 
accident  policy;  General  Acci.  Fire  &  L.  Assur.  Corp.  v.  Homely,  109  Md.  99, 
71  Atl.  524,  holding  accident  proximate  cause  of  death  where  it  directly  causes 
disease  from  which  death  results;  Columbia  Paper  Stock  Co.  v.  Fidelity  &  C.  Co. 
104  Mo.  App.  171,  78  S.  W.  320,  holding  kidney  disease  caused  by  handling  in- 
fected rags  by  servant  in  line  of  duty  was  within  employer's  liability  policy 
against  loss  on  account  of  bodily  injuries  accidentally  suffered;  Continental 
Casualty  Co.  v.  Lloyd,  165  Ind.  60,  73  N.  E.  824,  holding  existence  of  tumor 
of  brain  was  remote  cause  of  death  from  fall  on  sidewalk  and  recovery  not  pre- 
vented, although  by  policy  recovery  was  limited  to  "such  injuries  as'  shall, 
solely  and  independently  of  all  other  causes,  necessarily  result  in  death;"  Fish- 
blate  v.  Fidelity  &  C.  Co.  140  N.  C.  593,  53  S.  E.  354,  holding  insured  could  re 
cover  for  loss  of  eye  destroyed  by  external,  violent  and  accidental  means  directly 
and  independently  of  all  other  causes,  although  from  condition  of  eye  he  would 
ultimately  lose  sight,  but  would  not  have  lost  it  at  time  he  did  but  for  accident; 
L.R.A.  Au.  Vol.  VI. — 48. 
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MacDonald  v.  Metropolitan  Street  R.  Co.  219  Mo.  484,  118  S.  W.  73.  16  Ann. 
Cas.  810,  holding  if  death  of  street  car  conductor  was  directly  caused  by  being 
thrown  against  stove  on  defendant's  car  recovery  could  be  had  therefor  notwith- 
standing he  had  suffered  from  lumbago  or  rheumatism  if  he  would  not  have  died 
at  time,  under  circumstances  and  in  manner  he  did  had  it  not  been  for  accident; 
Strode  v.  St.  Louis  Transit  Co.  197  Mo.  621,  95  S.  W.  851,  7  Ann.  Cas.  1084, 
holding  erroneous  an  instruction  that  if  jury  believed  that  at  time  of  accident 
insured  was  suffering  from  a  disease  and  died  therefrom  and  whatever  injuries 
he  received  only  hastened  death  and  were  not  cause  of  same  plaintiff  was  not  en- 
titled to  recover;  Binder  v.  National  Masonic  Acci.  Asso.  127  Iowa,  35,  102  X. 
W.  190,  holding  if  a  diseased  condition  of  arteries  aggravated  effect  of  accident 
and  contributed  to  disability  occasioned  thereby  insurer  not  liable  where  con- 
tract provides  against  liability  for  disability  happening  directly  or  indirectly, 
wholly  or  in  part,  because  of  or  resulting  in  or  from  any  disease  or  bodily  in- 
firmity; White  v.  Standard  L.  &  Acci.  Ins.  Co.  95  Minn.  81,  103  N.  W.  735, 
5  Ann.  Cas.  83,  holding  where  insured  at  time  of  issuance  of  policy  and  at  time 
of  death,  claimed  to  be  proximate  result  of  accident,  was  suffering  from  a  disease 
which  directly  co-operated  with  iiv  iry  in  causing  death,  no  recovery  could  be 
had.  ( 

Cited   in   note    (34  L.R.A.  (N.S.)    450)    on   previous   disease   as   affecting  acci- 
dent insurer's  liability. 

Distinguished  in  Shanberg  v.  Fidelity  &  C.  Co.  143  Fed.  653,  holding  where 
person  was  assisting  in  carrying  door  on  level  street  and  stopped,  remarked  '"'I 
am  tired,"  fell  down  and  died,  death  being  caused  by  rupture  of  heart  which  was 
badly  diseased,  death  was  not  result  of  injury  sustained  from  violent,  extraor- 
dinary and  accidental  means  independent  of  all  other  causes. 
Question  of  fact. 

Cited  in  Beile  v.  Travelers'  Protective  Asso.  155  Mo.  App.  644,  135  S.  W.  497, 
holding  that  in  action  on  accident  benefit  certificate  exempting  insurer  from  lia- 
bility for  death  caused  wholly  or  in  part  by  bodily  or  mental  infirmity,  jury 
must  determine  cause  of  death;  Powell  v.  Travelers'  Protective  Asso.  160  Mo. 
App.  581,  140  S.  W.  939,  holding  that  question  of  voluntary  exposure  was  for 
jury  where  person  was  injured  by  being  struck  by  train  after  he  had  been  ejected 
from  another  train  after  he  passed  point  where  he  might  have  left  track;  Illinois 
Commercial  Men's  Asso.  v.  Parks,  103  C.  C.  A.  286,  179  Fed.  798,  holding  it 
for  jury  whether  a  fall  on  sidewalk  was  accidental  and  whether  injury  received 
was  cause  of  death  "independent  of  all  other  causes,"  there  being  conflicting  tes- 
timony thereon;  Johnson  v.  Continental  Casualty  Co.  122  Mo.  App.  372,  99  S. 
W.  473,  holding  it  for  the  jury  whether  death  was  result  of  accidental  injury 
caused  by  external  violence  where  evidence  disclosed  insured  fell  against  marble- 
topped  dresser  and  received  injury  to  head;  Western  Travelers'  Acci.  Asso.  v. 
Munson,  73  Neb.  863,  1  L.R.A. (N.S.)  1072,  103  N.  W.  688,  holding  it  a  question 
of  fact  whether  injuries  received  were  cause  of  death  of  insured;  MacDonald 
T.  Metropolitan  Street  R.  Co.  219  Mo.  483,  118  S.  W.  78,  16  Ann.  Cas.  810, 
holding  it  for  the  jury  whether  death  resulted  from  injuries  received  in  acci- 
dent. 
Duty  of  insured  to  negative  death  from  excepted  cause. 

Cited  in  note    (4  L.R.A. (N.S.)    638)    on  duty  of  insured  to  negative  death  or 
accident  from  excepted  cause. 
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61  L.  R.  A.  464,  STATE  EX  REL.  CROW  v.  ARMOUR  PACKING  CO.  173  Mo. 
356,  96  Am.  St.  Rep.  515,  73  S.  W.  645. 

Followed  in  State  ex  rel.  Crow  v.  Swarzschild  &  S.  Co.  173  Mo.  394,  73  S.  W. 
1132,  as  a  case  involving  similar  facts  and  tried  in  same  manner  and  at  about 
same  time. 
Combinations  in   restraint   of    trade. 

Cited  in  People  v.  Sacramento  Butchers'  Protective  Asso.  12  Cal.  App.  482, 
107  Pac.  712,  holding  agreement  among  association  of  meat  dealers  and  meat 
company  to  sell  meat  to  members  of  association  at  lower  price  than  to  nonmeni- 
bers  for  purpose  of  destroying  competition  was  combination  in  restraint  of  trade; 
Hunt  v.  Riverside  Co-op.  Club,  140  Mich.  548,  112  Am.  St.  Rep.  420,  104  N.  W. 
40,  holding  unlawful  as  combination  in  restraint  of  trade,  within  statute,  an 
association  of  master  plumbers  and  wholesale  and  retail  dealers  in  plumbing 
supplies,  fixing  price  to  be  charged  members  and  fixing  higher  price  for  non- 
members  and  fixing  price  for  estimates  for  work,  to  prevent  competition :  State 
v.  Duluth  Bd.  of  Trade,  107  Minn.  539,  23  L.R.A.  (X.S.)  1277,  121  X.  W.  395, 
holding  rule  of  board  of  trade  providing  that  members  shall  charge  a  uniform 
and  determined  rate  of  commission  for  selling  grain  for  nonmembers  and  pro- 
viding penalties  for  violation  is  not  violative  of  anti-trust  statute  prohibiting 
combinations  in  restraint  of  trade  by  limiting  price  or  destroying  limiting  or 
interfering  with  free  competition  in  production,  purchase  or  sale  of  commodity. 

Cited  in  note   (64  L.R.A.  727)   on  illegal  trusts  under  modern  anti -trust  laws. 

—  Rebates. 

Cited  in  State  ex  rel.  Hadley  T.  Standard  Oil  Co.  218  Mo.  384,  116  S.  W.  323, 
holding  rebate  may  be  used  as  means  in  pursuit  of  combination  in  restraint  of 
trade. 

—  Evidence. 

Cited  in  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  385,  116  S.  W.  902, 
holding  that  although  business  of  one  party  to  alleged  conspiracy  is  conducted 
by  member  thereof  and  is  directed  independent  of  other  members,  but  objects 
are  same  as  that  of  alleged  combination,  and  party  is  within  control  of  influence 
of  combination,  and  their  common  interests  are  apparent,  such  facts  will  show- 
party  is  member  of  combination. 
Statutes. 

Cited  in  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  362,  116  S.  W.  902, 
upholding  validity   of   statute   prohibiting  making   of   contracts   in   restraint  of 
trade. 
Q,no  warranto  for  abuse  of  corporate  franchise. 

Cited  in  State  v.  Creamery  Package  Mfg.  Co.  115  Minn.  209,  —  L.R.A.  (X.S.) 
— ,  132  X.  W.  268,  Ann.  Cas.  1912D,  820;  Standard  Oil  Co.  v.  Missouri,  224  U. 
S.  284,  56  L.  ed.  768,  32  Sup.  Ct.  Rep.  406,  Affirming  218  Mo.  361,  116  S.  W. 
902. — holding  that  corporation  may  in  quo  warranto  be  subjected  to  money  judg- 
ment, whether  in  nature  of  fine  or  damages  for  breach  of  implied  contract  not 
to  violate  franchise. 
Forfeitnre. 

Cited  in  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  323,  116  S.  W.  902, 
holding  judgment  of  ouster  may  enter  for  nuisance  of  franchise  by  combination 
to  regulate  prices  and  control  or  limit  trade  in  commodity;  State  v.  Cumberland 
Teleph.  &  Teleg.  Co.  114  Tenn.  205,  86  S.  W.  390,  holding  court  will  not  decree 
forfeiture  where  there  is  not  a  flagrant  and  persistent  violation  of  statutory 
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dut  yand  where  there  is  in  violation  no  menace  to  public  welfare  if  public  in- 
terest does  not  require. 
Liability   of  corporations   to   fine. 

Cited  in  Fiedler  v.  Bambrick  Bros.  Constr.  Co.  162  Mo.  App.  542,  142  S.  W. 
1111,   holding   that   even   in   absence  of   statutory  power,   courts   of   record  may 
cite  and  punish  corporations  for  contempt. 
Fine  as  incident  of  ouster. 

Cited  in  State  ex  rel.  Hadley  v.  Delmar  Jockey  Club,  200  Mo.  56,  92  S.  W.  185, 
98  S.  W.  539,  holding  court  in  ouster  for  misuser  may  in  addition  impose  fine. 

61  L.  R.  A.  475,  SAMS  v.  ST.  LOUIS  &  M.  RIVER  R.  CO.  174  Mo.  53,  73  S.  W. 

686. 
Scope   of   particular   statutes. 

Cited  in  Westerman  v.  Supreme  Lodge  K.  P.  196  Mo.  734,  5  L.R.A.(N.S.) 
1135,  94  S.  W.  470,  holding  nonforfeiture  clause  of  general  insurance  laws  would 
not  apply  to  beneficiary  asspciation  where  latter  is  not  embraced  in  or  contemp- 
lated by  statute. 

—  Railway    statutes. 

Distinguished  in  Forton  v.  Crosstown  Street  R.  Co.  63  Misc.  240,  116  N.  Y. 
Supp.  746,  holding  statute  making  proof  of  presence  of  defects  prima  facie  evi- 
dence of  negligence  in  action  by  injured  employe  against  railroad  corporation, 
applied  to  street  railroad. 

—  Railway  fellow   servant   laws. 

Cited  in  Orendorff  v.  Terminal  R.  Asso.  116  Mo.  App.  351,  92  S.  W.  148,  hold- 
ing servant  of  railroad  trucking  freight  from  warehouse  to  car  is  within  opera- 
tion of  law  making  railroads  liable  for  injuries  occurring  from  negligence  of 
fellow  servant;  Huston  v.  Quincy,  O.  &  K.  C.  R.  Co.  129  Mo.  App.  583,  107  S.  W. 
1045,  holding  reconstruction  of  bridge  on  which  was  railroad  track  is  "operation 
of  railroad"  within  law  making  master  liable  for  injuries  to  servant  from  negli- 
gence of  fellow  servant. 
Street  railways. 

Cited  in  State  ex  rel.  Greffet  v.  Williams,  227  Mo.  53,  127  S.  W.  52  (dissent- 
ing opinion),  on  what  constitutes  street  railway. 

—  As   railroads. 

Cited  in  Omaha  &  C.  B.  Street  R.  Co.  v.  Interstate  Commerce  Commission,  191 
Fed.  44,  holding  that  electric  street  railway  doing  interstate  business  in  carriage 
of  passengers,  although  incorporated  under  street  railway  statutes  of  state, 
and  not  vested  with  right  of  eminent  domain,  is  railroad  within  Interstate  Com- 
merce act  of  1887;  Pennsylvania  Steel  Co.  v.  New  York  City  R.  Co.  179  Fed. 
244,  holding  certain  acts  of  congress  regulating  commerce  do  not  apply  to  street 
railways  conveying  passengers  between  cities  in  different  states. 

Explained  in  Riggs  v.  St.  Francois  County  R.  Co.  120  Mo.  App.  339,  96  S.  W. 
707,   holding   interurban   electric   railway    authorized   to   operate   street   railway 
to  convey  passengers  express  and  mail,  is  railroad  within  statute  requiring  main- 
tenance of  fences. 
Within   "fellow  servant"   law. 

Cited  in  Godfrey  v.  St.  Louis  Transit  Co.  107  Mo.  App.  201,  81  S.  W. 
1230;  Dutro  v.  Metropolitan  Street  R.  Co.  Ill  Mo.  App.  263,  866  S.  W.  915; 
Johnson  v.  Metropolitan  Street  R.  Co.  104  Mo.  App.  594,  78  S.  W.  275,— hold- 
ing fellow  servant  law  does  not  apply  to  street  railways;  Indianapolis  &  G. 
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Rapid  Transit  Co.  v.  Andis,  33  Ind.  App.  037,  72  N.  E.  145,  holding  electric 
street  railway  not  within  act  making  railroad  liable  for  injuries  from  negligence 
of  fellow  servant;  Norfolk  &  P.  Traction  Co.  v.  Ellington,  108  Va.  256,  17  L.R.A. 
(N.S. )  123,  61  S.  E.  779,  holding  constitutional  provision  abolishing  doctrine  of 
fellow  servant  as  affects  liability  of  master  for  injuries  to  servant  as  to  rail- 
road company  does  not  include  street  car  company;  Indianapolis  Traction  & 
Terminal  Co.  v.  Kinney,  171  Ind.  621,  23  L.R.A. (N.S.)  715,  85  N.  E.  954; 
Indianapolis  &  G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind.  101,  102  Am.  St.  Rep. 
185,  69  N.  E.  669, — on  application  of  fellow  servant  law  to  street  railways. 

Cited  in  note  (17  L.R.A.  (N.S. )  .118)  on  abrogation  of  fellow-servant  rule  as 
to  "railroads"  as  affecting  street  or  interurban  railway. 

Distinguished   in   Edge   v.   Southwest   Missouri   Electric  R.   Co.   206   Mo.   498, 
104  S.  W.  90,  holding  fellow-servant  law  applied  to  electric  railway  having  little 
trackage  in  cities  but  large  trackage  through  country. 
Street   car   employees   as   fellow   servants. 

Cited  in  Padgett  v.  Scullin-Gallagher  Iron  &  Steel  Co.  160  Mo.  App.  554,  140 
S.  \V.  943,  holding  that  electrician  while  wiping  grease  from  trolley  wire  with 
cotton  waste  was  fellow  servant  with  operator  of  electric  crane  to  which  wires 
supplied  power;  Houts  v.  St.  Louis  Transit  Co.  108  Mo.  App.  695,  84  S.  W.  161, 
holding  conductor  and  motorman  on  street  car  are  fellow  servants;  Grimm  v. 
Olympia  Light  &  P.  Co.  42  Wash.  127,  84  Pac.  635,  holding  motormen, 
each  operating  a  car  for  particular  purpose,  the  cars  not  running  by  schedule  but 
under  arrangement  made  by  men  themselves,  are  fellow  servants;  Stocks  v.  St. 
Louis  Transit  Co.  106  Mo.  App.  133,  79  S.  W.  1176,  holding  conductor  of  one 
street  car  and  motorman  of  another  belonging  to  same  company  are  fellow  serv- 
ants and  for  the  negligence  of  one  causing  injury  to  the  other  the  master  is  not 
liable. 
Class  legislation. 

Cited  in  Chicago,  M.  &  S.  P.  R.  Co.  v.  Westby,  47  L.R.A. (N.S.)  104,  102  C.  C. 
A.  65,  178  Fed.  625,  holding  unconstitutional  a  law  making  common  carriers 
subject  to  action  for  all  injuries  to  employes  from  negligence  of  fellow  servants 
and  for  those  to  which  their  own  negligence  has  contributed,  where  no  such  lia- 
bility is  imposed  on  other  employers  nor  right  granted  to  other  employes. 
Equality  before  the  law. 

Cited  in  Julian  v.  Kansas  City  Star  Co.  209  Mo.  106,  107  S.  W.  496   (dissent- 
ing opinion),  on  equality  before  the  law. 
Master's   liability   for   negligence   of   foreman. 

Cited  in  footnotes  to  Illinois  S.  R.  Co.  v.  Marshall,  66  L.R.A.  298,  which  holds 
person  placed  by  railroad  company  in  charge  of  operation  of  pile  driver  arid 
car  on  which  it  is  carried  with  discretion  to  determine  when  to  remove  apparatus 
from  main  track  to  avoid  passing  trains  and  method  of  doing  so  and  authority 
to  direct  acts  of  other  employees  in  accomplishing  the  purpose,  a  foreman  or 
vice  principal;  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which  holds 
railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling  not  a 
fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling;  Dill  v. 
Marmon,  69  L.R.A.  163,  which  denies  master's  liability  for  injury  to  servant 
assisting  in  shifting  cars  to  be  loaded  at  mill  due  to  negligence  of  foreman  in 
charge  of  men  but  not  at  the  head  of  a  department  of  the  work  in  directing  him 
to  push  car  started  by  momentum  of  another  car;  Beresford  v.  American  Coal 
Co.  70  L.R.A.  257,  which  holds  mine  owner  liable  for  act  of  superintendent 
who  has  general  command  of  operation  of  mine  in  sending  engineer  away  from 
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engine  operating  cage  hoist  and  attempting  to  operate  same  himself  with  knowl- 
edge of  his  incompetency ;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which 
holds  master  not  liable  for  injury  to  workman  through  competent  foreman's 
negligence  or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for 
purpose  intended. 

01  L.  R.  A.  489,  RIC'KLEY  v.  STATE,  65  Xeb.  841,  91  N.  W.  867. 
Taxation   of   costs   against   complaining   witness. 

Followed  in  Teats  v.  Fox,  75  Xeb.  748,  106  X.  W.  779,,  holding  void  a  statute 
authorizing  taxation   of   costs   against   complaining   witness  unless   finding  that 
there  was  probable  cause  for  the  complaint  is  sustained  by  court. 
Assistance  of  private  counsel   in  criminal  prosecution. 

Cited  in  McKay  v.  State,  90  Xeb.  76,  39  L.R.A.(X.S.)  720,  132  X.  W.  741, 
Ann.  Cas.  1913B,  1034  (dissenting  opinion),  on  right  to  permit  counsel  other 
than  county  attorney  to  take  part  in  criminal  prosecution. 

61  L.  R.  A.  495,  MURRAY  v.  BOSTOX  &  M.  R.  CO.  72  X.  H.  32,  101  Am.  St.  Rep. 

660,  54  Atl.  289. 
Res   grestae. 

Cited  in  Ft.  Wayne  &  W.  Valley  Traction  Co.  v.  Roudebush,  173  Incl.  63,  88 
X.  E.  676,  holding  that  answer  to  question,  "How  did  this  terrible  thing  occur?" 
asked  of  motorman  while  lying  in  wreck  one  minute  after  happening  thereof, 
"I  should  have  had  clear  track  until  7:30,"  is  admissible  as  part  of  res  gestae; 
Davis  v.  Boston  &  M.  R.  Co.  75  X.  H.  468,  76  Atl.  170,  holding  that  exclamation 
made  at  time  of  railroad  collision  by  person  present  is  not  admissible  to  prove 
cause  of  accident,  unless  utterance  was  immediate  result  of  unusual  and  excit- 
ing occurrence,  and  that  declarant  was  in  position  to  know  truth  of  statement; 
Rothrock  v.  Cedar  Rapids,  128  Iowa,  254,  103  X.  W.  475,  holding  declarations  of 
injured  person,  made  immediately  on  reaching  home  and  within  half  an  hour 
after  occurrence  of  accident,  as  to  manner  in  which  and  place  at  which  injuries 
were  received,  admissible  as  res  gestae;  Southern  R.  Co.  v.  Brown,  126  Ga.  4, 
54  S.  E.  911,  holding  in  action  for  death  by  wrongful  act  to  brakeman  statement 
by  deceased  very  short  time  after  being  knocked  from  car  by  water  spout  to  the 
effect  that  spout  was  left  down  and  that  it  struck  him  and  knocked  him  off,  ad- 
missible as  res  gestae;  Robinson  v.  Stahl,  74  X.  H.  310,  67  Atl.  577,  holding  in 
action  for  assault  by  being  roughly  ejected  from  house,  declaration  by  plaintiff 
made  eight  or  ten  seconds  after  ejectment  that  defendant  pushed  her  down  ad- 
missible as  res  gesta. 
Assumption  of  risk. 

Cited  in  Deschene  v.  Burgess  Sulphite  Fibre  Co.  75  N.  H.  365,  74  Atl.  ]050, 
holding  that  it  is  duty  of  master  to  warn  servants  of  peculiar  dangers  from 
abnormal  condition  of  his  instrumentalities,  of  which  he  knows  or  ought  to  know 
and  concerning  which  they  are  justifiably  ignorant. 

Cited  in  note   (17  L.R.A.  (X.S.)   84)   on  servant's  assumption  of  risk  from  lat- 
ent danger  or  defect. 
Inference  of   due  care. 

Cited  in  Stevens  v.  United  Gas  &  Electric  Co.  73  N.  H.  172,  70  L.R.A.  126,  60 
Atl.  848,  holding  in  action  for  injuries  from  contact  with  electric  wire  by  serv- 
ant of  independent  contractor  in  construction  of  power  house,  exercise  of  due 
care  on  part  of  injured  servant  may  be  inferred  from  lack  of  evidence  indicating 
carelessness  on  his  part;  Miller  v.  Boston  &  M.  R.  Co.  73  X.  H.  333,  61  Atl.  360, 


759  L.  R.  A.  CASES  AS  AUTHORITIES.  [61  L.R.A.  502 

holding  in  action  for  death  of  railway  brakeman  by  being  struck  by  low  bridge 
of  which  he  was  ignorant,  exercise  by  him  of  due  care  will  be  inferred  where 
there  is  not  evidence  that  at  time  he  was  insane,  intoxicated  or  possessed  of 
suicidal  intent;  Boucher  v.  Boston  &  M.  R.  Co.  76  N.  H.  93,  34  L.R.A. (N.S.) 
729,  79  All.  993,  holding  that  mere  fall  of  car  window,  shortly  after  train  has 
begun  to  move,  to  injury  of  passenger  is  not,  in  absence  of  any  evidence  of  de- 
fect in  window  fastenings  evidence  of  negligence  on  part  of  carrier. 

61  L.  R.  A.  500,  BLACK  v.  TRAVELERS'  IXS.  CO.  58  C.  C.  A.  14,  121  Fed. 

732. 
"Warranties  in   life  insurance  policies. 

Cited  in  Hoeland  v.  Western  U.  L.  Ins.  Co.  58  Wash.  104,  107  Pac.  866,  hold- 
ing that  it  cannot  be  said  as  matter  of  law  that  headaches,  severe,  protracted  or 
frequent,  are  disability  as  disease  so  as  to  render  insurance  policy  void  for 
misrepresenting  matters  material  to  risk;  Keiper  v.  Equitable  Life  Assur.  Soc. 
159  Fed.  213,  holding  statement  by  applicant  that  he  has  never  had  any  serious 
illness  will  be  construed  to  mean  that  he  has  never  been  so  seriously  ill  as  to 
permanently  impair  his  constitution  and  render  risk  unusually  hazardous. 

61  L.  R.  A.  502,  LORAINE  v.  PITTSBURG,  J.  E.  &  E.  R.  CO.  205  Pa.  132,  54 

Atl.  580. 
Persons  entitled  to   mandamus. 

Cited  in  Com.  ex  rel.  Smith  v.  Raesly,  11  North.  Co.  Rep.  394,  holding  that  it 
is  only  where  private  party  suffers  special  damage,  differing  in  kind  and  not 
alone  in  degree  from  that  suffered  by  public,  that  he  has  right  enforceable  by 
mandamus;  Blankenburg  v.  Philadelphia  Rapid  Transit  Co.  18  Pa.  Dist.  R. 
588,  holding  private  citizen  who  has  suffered  no  special  injury  cannot  maintain 
bill  in  equity  for  mandatory  injunction  commanding  railroad  to  abstain  from 
violating  agreement  as  to  transportation  and  to  continue  to  furnish  trans- 
portation at  rate  fixed;  Com.  ex  rel.  Smith  v.  Raesly,  18  Pa.  Dist.  R.  705,  hold- 
ing suit  for  mandamus  will  not  lie  by  mill  owner  to  compel  county  commission- 
ers to  rebuild  bridge  where  temporary  bridge  is  constructed  and  permanent 
bridge  is  to  be  built  later. 

Cited  in  note   (105  Am.  St.  Rep.  123)    on  necessary  parties  to  proceedings  in 
mandamus. 
Jurisdiction   in   mandamus. 

Cited  in  Euwer  v.  Trafford  Water  Co.  ]0  Del.  Co.  Rep.  72,  36  Pitts.  L.  J. 
N.  S.  324,  holding  that  under  statute  writ  of  mandamus  must  issue  in  courts  of 
county  where  transaction  arose,  and  performance  was  required;  Neubert  v.  Arm- 
strong Water  Co.  211  Pa.  589,  61  Atl.  123,  holding  court  of  common  pleas  in 
county  where  corporation  has  its  plant  and  transacts  most  of  its  business  has 
jurisdiction  in  mandamus  to  compel  corporation  to  allow  inspection  of  its  books 
and  papers  by  stockholder;  Einwer  v.  Trafford  Water  Co.  15  Pa.  Dist.  R.  877, 
holding,  under  statute,  jurisdiction  in  mandamus  is  vested  in  court  of  common 
pleas  of  county  where  "relief,  act,  duty,  matter  or  thing,  the  performance  of 
which  is  sought,  should  be  given  or  performed. 
Compelling?  railroad  to  furnish  adequate  facilities  for  transportation. 

Cited  in  Railroad  Commission  v.  Galveston,  H.  &  S.  A.  R.  Co.  51  Tex.  Civ.  App. 
465,  112  S.  W.  345,  holding  that  under  statute  railroad  commission  has  power 
to  require,  if  circumstances  and  public  need  demand  it,  that  railway  company 
operate  more  than  one  passenger  train  daily  each  way  over  its  line. 
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By   mandamus. 

Cited  in  State  ex  rel.  Ellis  v.  Atlantic  Coast  Lire  R.  Co.  53  Fla.  068,  13  L.R.A. 
(X.S.)  327,  44  So.  213,  12  Ann.  Cas.  359,  holding  writ  of  mandamus  will  issue 
to  compel  railroad  to  perform  duty  of  safe  maintenance  of  roadbed  and  track, 
furnishing  of  sufficient  rolling  stock  and  safe  transportation  of  freight,  imposed 
by  law. 

61  L.  R.  A.  506,  LUXD  v.  ST.  PAUL,  il.  &  M.  R.  CO.  31  Wash.  286,  06  Am.  St. 
Rep.  906,  71  Pac.  3032. 

61  L.  R.  A.  509,  TWEEDDALE  v.  TWEEDDALE,  116  Wis.  517,  96  Am.  St.  Rep. 

1003,  93  X.  W.  440. 
Beneficiary    as    necessary    party    to    contract    marte    for    liis    benefit. 

Cited  in  Mootz  v.  Petraschefski,  137  Wis.  324,  ]18  X.  W.  865,  holding  where 
contract  for  support  in  consideration  of  conveyance  required  payment  to  third 
person  such  person  was  necessary  party  to  suit  by  one  of  contracting  party  to 
enforce  provision  of  contract  allowing  release  on  payment  of  certain  sum. 
Enforcement   of   contract   by   beneficiary. 

Cited  in  R.  Connor  Co.  v.  .Etna  Indemnity  Co.  136  Wis.  21,  115  X.  W.  811, 
holding  bond  by  contractor  to  school  district  to  secure  payment  for  material  used 
in  erection  of  building  may  be  enforced  by  materialmen  who  furnish  material  for 
building;  Peterson  v.  Chicago  &  X.  W.  R.  Co.  119  Wis.  204,  100  Am.  St.  Rep. 
879,  96  X.  W.  532,  holding  contract  by  express  messenger  with  express  company  to 
exempt  such  company  and  all  transportation  companies  with  which  it  dealt  from 
liability  for  injuries  from  negligence,  was  enforceable  by  railroad  through  whose 
negligence  messenger  was  injured  in  performance  of  his  duties;  Independent 
School  Dist.  v.  La  Mars  City  Water  &  Light  Co.  13J  Iowa,  19,  10  L.R.A.  (X.S.) 
863,  107  X.  W.  944,  holding  where  city  grants  franchise  to  individual  to  main- 
tain system  of  waterworks  and  provides  that  water  shall  be  furnished  free  to 
school,  independent  school  district  can  enforce  performance  where  franchise  is 
accepted;  Connor  v.  Marshfield,  128  Wis.  293.  107  X.  W.  639,  on  enforcement  by 
benoficiary  of  executory  contract ;  Security  Xat.  Bank  v.  St.  Croix  Power  Co.  1 17 
Wis.  221,  94  X.  W.  74,  holding  if  owner  of  house  settle  with  contractor  and  as- 
sume all  obligations  for  a  building,  unpaid  subcontractor  could  enforce  though 
he  might  not  be  entitled  to  mechanics'  lien. 

Cited  in  footnote  to  Voorhees,  M.  &  Co.  v.  Porter,  65  L.R.A.  736,  which  sus- 
tains right  of  creditors  of  vendor  of  goods  to  sue  purchaser  on  agreement  with 
vendor  to  pay  such  creditors  out  of  the  purchase  money. 

Cited  in  note  (2  L.R.A. (X.S.)  783)  on  right  of  action  on  contract  made  for 
benefit  of  stranger. 

Distinguished  in  Security  Xat.  Bank  v.  St.  Croix  Power  Co.  126  Wis.  379,  105 
N.  W.  934,  holding  where  owner  and  contractor  have  adjustment  of  claims  on 
modified  contract,  and  it  is  provided  in  later  settlement  that  original  contract 
shall  be  left  in  force  and  contractor  shall  save  owner  harmless  from  any  clar  i 
that  might  be  made  on  original  contract  except  mechanic's  lien  of  plaintiff,  de- 
fendant was  not  liable  to  pay  amount  due  plaintiff  a  subcontractor  who  was 
not  entitled  to  mechanics'  lien  under  subcontract. 
—  Necessity  for  actual  assent  or  kiiowlertsre. 

Cited  in  Gilbert  Paper  Co.  v.  Whiting  Paper  Co.  123  Wis.  475,  102  X.  W.  20, 
holding  consent  of  beneficiary  to  contract  made  for  his  benefit  not  necessary  to 
enforce  performance;  Smith  v.  Pfluger,  126  Wis.  262,  2  L.R.A. (X.S.)  788,  110 
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Am.  St.  Rep.  911,  105  X.  W.  476,  holding  a  contract  by  one  to  pay  debts  of  an- 
other may  he  enforced  by  latter's  creditors  regardless  of  their  relations  with 
first  party  or  whether  they  had  knowledge  of  transaction  and  regardless  of 
formal  assent  thereto;  United  States  Gypsum  Co.  v.  Gleason,  135  Wis.  544,  17 
L.R.A.(N.S.)  908,  116  N.  W.  238,  holding  bond  by  contractor  to  make  payment 
for  material  furnished  in  construction  of  building  constituted  contract  in  favor 
of  materialmen  which  they  could  enforce  though  they  did  not  know  of  its  existence 
at  time;  Whiting  v.  Hoglund,  127  Wis.  137,  106  X.  W.  391,  7  Ann.  Cas.  224, 
holding  where  vendee  returns  to  vendor  deed  containing  erroneous  description  and 
vendor  corrects  description  and  delivers  corrected  deed  to  register  for  record, 
rights  of  vendee  become  vested  on  recording  of  deed  although  recorded  deed  is  re- 
turned to  vendor. 
Assumption  of  mortgage. 

Cited  in  Fry  v.  Ausman,  29  S.  D.  36,  39  L.R.A.  (X.S.)  153,  135  N.  W.  708, 
holding  assumption  of  agreement  to  pay  mortgagee,  in  deed  from  grantor  who 
was  not  personally  liable  on  instrument  imposes  no  liability  on  grantee  in  favor 
of  mortgagee;  Fanning  v.  Murphy,  126  Wis.  543,  4  L.R.A.  (N.S.)  672,  110  Am. 
St.  Rep.  946,  105  X.  W.  1056,  5  Ann.  Cas.  435,  holding  where  one  takes,  a  con- 
veyance of  land  agreeing  as  part  consideration  therefor  to  pay  debt  of  grantor 
or  of  some  other  person  to  a  third  party,,  the  relations  established  cannot  be 
subsequently  varied  by  any  agreement  between  immediate  parties  without  con- 
sent of  third  party. 

Cited  in  note  (40  L.R.A. (N.S.)  673)  on  rescission  of  purchase  of  realty  as 
affecting  assumption  of  mortgage  or  lien. 

61  L.  R.  A.  513,  BRUNSWICK  &  W.  R.  CO.  v.  WIGGINS,  113  Ga.  842,  39  S.  E. 

551. 
Discredit   of  witness*  who  is   employee  of  party. 

Distinguished   in  Central  R.  Co.  v.  Mote,  131   Ga.   177,  62   S.  E.   164,  holding 
it  proper  to  refuse  to  instruct  that  evidence  of  railway  employes  cannot  be  abso- 
lutely disregarded  unless  discredited  for  interest. 
Effect  of  contributory   negligence. 

Cited  in  Pickett  v.  Central  of  Georgia  R.  Co.  138  Ga.  181,  74  S.  E.  1027,  hold- 
ing that  where  passenger  and  railroad  company  are  equally  negligent,  passenger 
cannot  recover  for  injury;  Macon  R.  &  Light  Co.  v.  Carger,  4  Ga.  App.  480,  hold- 
ing plaintiff  cannot  recover  if  guilty  of  contributory  negligence  unless  negligence 
of  defendant  preponderated  to  cause  injuries. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Willis,  58  Fla.  315,  51  So.  134, 
holding  under  statute  recovery  could  be  had  although  plaintiff  be  guilty  of  con- 
tributory negligence  but  damages  are  to  be  diminished  in  proportion  to  default 
attributable  tc  him;  Wrightsville  &  T.  R.  Co.  v.  Gornto,  129  Ga.  211,  58  S.  E. 
769,  holding  correct  a  charge  that  if  deceased  and  agents  of  defendant  company 
were  both  at  fault  and  deceased  may  have  in  some  way  contributed  to  injury 
but  could  not  by  use  of  ordinary  care  have  avoided  consequences  caused  by  other's 
negligence  plaintiff  could  recover. 
Right  to  open  and  close. 

Cited  in  Grisinger  v.  Hubbard,  21  Idaho,  476,  122  Pao.  853,  holding  that  bur- 
den of  proof  and  right  to  open  and  close  is  with  defendant,  where  plaintiff's 
cause  of  action  requires  no  evidence  because  of  admissions,  and  only  affirmative 
matter  in  avoidance  is  pleaded;  Albany  Phosphate  Co.  v.  Hugger  Bros.  4  Ga. 
App.  775,  62  S.  E.  533,  holding  admission  by  defendant  of  prima  facie  case  in 
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plaintiff,  on  amendment  to  answer,  in  order  to  obtain  opening  and  closing  argu- 
ment to  jury  does  not  estop  defendant  from  complaining  of  prior  rulings  on 
demurrer  to  which  exceptions  pendente  lite  have  been  filed;  Pyles  v.  Piedmont 
Mt.  Airy  Guano  Co.  58  Fla.  355,  50  So.  872,  holding  on  suit  on  promissory 
note  where  there  is  a  common  count  and  plea  of  general  issue  plaintiff  has  right 
to  open  and  conclude  argument  to  jury. 

Annotation  cited  in  Xagle  v.  Schnadt,  136  111.  App.  423,  on  right  to  open  and 
close  argument  to  jury. 

61  L.  R.  A.  563,  BOXTHROX  v.  PHCENIX  LIGHT  &  FUEL  CO.  8  Ariz.  129,  71 

Pac.  941. 

Nonresident    aliens    as    beneficiaries    of    statutory    action     for     \vroiiivfu! 
death. 

Cited  in  Lykiardopoulo  v.  Xew  Orleans  &  C.  R.  Light  &  P.  Co.  127  La.  314, 
53  So.  578,  holding  that  under  code  right  of  action  for  negligent  death  may 
be  maintained  by  citizen  and  resident  of  foreign  country  from  death  of  son; 
Patek  v.  American  Smelting  &  Ref.  Co.  21  L.R.A.(N.S.)  274,  83  C.  C.  A.  284. 
154  Fed.  191;  Cetofonte  v.  Camden  Coke  Co.  78  X.  J.  L.  669,  27  L.R.A.(X.S.) 
1061,  75  Atl.  913, — holding  that  nonresident  alien  beneficiaries  are  entitled  to 
the  benefits  of  the  statute  giving  a  right  of  action  for  death  by  wrongful  act: 
Kaneko  v.  Atchison,  T.  &  S.  F.  R.  Co.  164  Fed.  264;  Tanas  v.  Municipal  Gas  Co. 
88  App.  Div.  253,  84  N.  Y.  Supp.  1053;  Low  Moor  Iron  Co.  v.  La  Bianca,  106 
Va.  85,  55  S.  E.  532,  9  Ann.  Cas.  1177, — holding  administrator  of  deceased  resi- 
dent alien  may  maintain  action  for  his  death  by  wrongful  act  for  benefit  of 
widow  and  child  who  are  nonresident  aliens:  Mascitelli  v.  Union  Carbide  Co.  151 
Mich.  694,  115  X.  W.  721,  holding  action  may  be  maintained  for  benefit  of  nonresi- 
dent aliens  who  are  sole  distributees  of  person  killed  by  wrongful  act  of  another : 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Xaylor,  73  Ohio  St.  126,  3  L.R.A.  (X.S.)  478, 
112  Am.  St.  Rep.  701,  76  X.  E.  505,  holding  action  may  be  brought  for  benefit  of 
nonresident  aliens  for  death  by  wrongful  act  of  subject  of  another  nation : 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Fajardo,  74  Kan.  319,  6  L.R.A.  (X.S.)  683.  86  Pao. 
301,  holding  nonresident  alien  parent  may  maintain  action  for  wrongful  death 
of  minor  son;  Ferrara  v.  Auric  Min.  Co.  43  Colo.  501,  17  L.R.A. (X.S.)  966,  95 
Pac.  952,  holding  nonresident  alien  widow  may  sue  for  death  of  husband  who 
was  subject  of  foreign  country,  in  state  where  cause  of  action  arose  under  stat- 
ute authorizing  recovery  to  wife  of  decedent;  Cleveland,  C.  C.  &  St.  L.  R.  R.  Co.  v. 
Osgood,  36  Ind.  App.  38,  73  X.  E.  285,  holding  action  may  be  maintained  for 
death  by  wrongful  act  although  widow  and  next  of  kin  for  whose  benefit  action 
is  brought  are  nonresident  aliens;  Romano  v.  Capital  City  Brick  &  Pipe  Co.  125 
Iowa,  598,  68  L.R.A.  136,  106  Am.  St.  Rep.  323,  101  X.  W.  437,  2  Ann.  Cas.  678, 
holding  administrator  appointed  by  state  court  may  maintain  action  for  death 
by  wrongful  act  of  resident  alien  though  sole  beneficiary  is  nonresident  alien; 
Saveljich  v.  Little  Logging  &  Mercantile  Co.  97  C.  C.  A.  443,  173  Fed.  280,  on 
right  of  nonresident  alien  to  maintain  action  for  death  by  wrongful  act. 

Cited  in  footnotes  to  Robertson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  66  L.R.A. 
919,  which  holds  widow  residing  in  one  state  of  resident  of  such  state  who  was 
negligently  killed  in  another  state  entitled  to  benefit  of  statute  of  latter  state 
making  negligent  party  liable  therefor  and  requiring  amount  of  recovery  to  be 
paid  widow;  Romano  v.  Capital  City  B.  &  P.  Co.  68  L.R.A.  132,  which  sustains 
right  of  action  for  death  by  administrator  of  resident  alien  though  sole  heir  is 
a  nonresident  alien. 
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Cited  in  note  (53  L.  ed.  U.  S.  793)  on  right  of  nonresident  alien  to  maintain 
statutory  action  for  death  of  other  person. 

61  L.  R.  A.  567,  FISHER  v.  SHEA,  97  Me.  372,  54  Atl.  846. 

61  L.  R.  A.  568,  BALTIMORE  v.  JOHNSTON,  96  Md.  737,  54  Atl.  646. 
Nature   of   property   in    stock   exchange   membership. 

Cited  in  Zell  v.  Baltimore  Stock  Exch.  102  Md.  495,  4  L.R.A.(N.S.)    439,  62 
Atl.  808,  holding  seat  in  stock  exchange  not  such  property  that  one  having  privi- 
leges of  membership  can  enforce  resulting  trust  on  bare  title. 
Property   subject   to   taxation. 

Cited  in  Harding  v.  Douglas  County,  90  Neb.  233,  37  L.R.A.(N.S.)  456,  133 
N.  W.  191,  holding  that  privilege  granted  licensee  to  sell  intoxicating  liquor  is 
not  subject  to  assessment  for  taxation  under  statute  which  provides  for  ad 
valorem  taxation. 

61  L.  R.  A.  574,  WEST  VIRGINIA  C.  &  P.  R.  CO.  v.  STATE,  96  Md.  652,  54 

Atl.  669. 
Liability  for  Injuries   to   persons  near   tracks. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jackson,  96  Ark.  474,  31  L.R.A.(N,S.) 
987,  132  S.  W.  206,  holding  that  jury  must  determine  whether  or  not  railroad  is 
negligent  in  permitting  car  door  to  swing  unfastened  while  train  is  passing  ware- 
house platform,  so  that  they  strike  platform  and  injure  person  thereon:  Muse 
v.  Seaboard  Air  Line  R.  Co.  149  N.  C.  446,  19  L.R.A.  (N.S.)  455,  63  S.  E.  102, 
holding  railroad  not  liable  for  injury  to  permissive  licensee  on  its  right  of  way 
for  his  own  purposes,  caused  by  contact  with  piece  of  board  piled  on  right  of  way 
being  struck  by  passing  engine. 

Cited  in  note    (31  L.R.A. (N.S.)    981)    on  liability  for  injuries  from  negligent 
operation  of  trains  to  persons  on  adjoining  property  or  highway. 
Prayers   for   Instructions. 

Cited  in  Swartz  v.  Gottlieb-Bauern  Schmidt-Straus  Brewing  Co.  109  Md.  402, 
71  Atl.  854,  16  Ann.  Cas.  1156,  holding  where  prayers  do  not  refer  to  pleadings 
the  right  to  recover  depends  on  state  of  proof  and  not  on  form  of  action  on  state 
of  pleading;  Thillman  v.  Baltimore,  111  Ind.  133,  73  Atl.  722,  holding  where 
prayers  do  not  refer  to  the  pleadings  their  correctness  must  be  determined  en- 
tirely by  consideration  of  the  evidence. 

Cited  in  note   (2  L.R.A. (N.S.)    310)    on  withdrawal  of  refusal  and  giving  re- 
quested charge  in  substance  as  affected  by  subsequent  refusal  to  charge  proposi- 
tion in  form  originally  preferred. 
Question  raised  by  exceptions. 

Cited  in  McCay  Engineering  Co.  v.  Crocker-Wheeler  Electric  Co.  100  Md.  534, 

60  Atl.  443,  holding  exception  to  granting  of  instruction  that  there  is  no  evi- 
dence in  case  legally  sufficient  to  entitle  plaintiff  to  recover  brings  up  sufficiency 
of  evidence  on  appeal. 

Care   due   to  persons  with   whom  no  contract  relation   is   sustained. 

Cited  in  note  (69  L.R.A.  514,  517)  on  care  due  to  sick,  infirm  or  helpless  per- 
sons with  whom  no  contract  relation  is  sustained. 

61  L.  R.  A.  578,  KANSAS  CITY,  M.  &  B.  R.  CO.  v.  WIYGUL,  82  Miss.  223,  33 

So.  965. 
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61  L.  R.  A.  583;  BE  ALL  v.  SEATTLE,  25  Wash.  593,  92  Am.  St.  Rep.  892,  69 

Pac.  12. 
Misuse  of  streets. 

Cited  in  Wheeler  v.  Fort  Dodge,   331   Iowa,  571,  9  L.R.A.  (X.S.)    150,  108  N. 
W.    1057,   holding   stretching   of   wire   across   public   street   was   an   obstruction 
amounting  to  nuisance  and  for  injury  therefrom  city  is  liable. 
Municipal    liability   based   on    permissive   use   of   streets. 

Cited  in  McClammy  v.  Spokane,  36  Wash.  342,  78  Pac.  912,  holding  city  liable 
for  injury  from  a  fall  into  unguarded  excavation  where  excavation  is  permitted 
by  city,  and  is  to  be  "under  supervision  and  direction  of  city  engineer." 

Cited  in  notes  (7  L.R.A.(X.S.)  424;  20  L.R.A. (N.S.)  637)  on  liability  of 
municipality  for  defects  as  to  hatchways,  areas  and  other  openings  in  sidewalks. 
Presumption  of  knowledge  of  condition  of  street. 

Cited  in  Noll  v.  Seattle,  29  Wash.  30,  69  Pac.  382,  holding  knowledge  by  city 
may  be  inferred,  as  to  unguarded  condition  of  excavation,  where  it  had  given 
permission  to  make  such  excavation,  which  was  in  public  and  much  traveled 
street  and  unguarded  condition  had  existed  for  some  time;  Randall  v.  Hoquiam, 
30  Wash.  438,  70  Pac.  1111,  holding  allegation  that  defective  condition  of  street 
had  existed  for  considerable  time  and  was  well  known  to  defendant  city,  was 
sufficient  allegation  of  notice  to  city. 
Presumption  of  negrligence. 

Cited  in  Lynch  v.  Ninemire  Packing  Co.  63  Wash.  425,  --  L.R.A. (X.S.I  — . 
115  Pac.  838,  holding  that  doctrine  of  res  ipsa  loquitur  does  not  apply  where 
vat  for  rendering  tallow  exploded  and  injured  employee  after  it  had  been  used 
two  and  one-half  years,  where  injured  servant  had  full  charge  of  all  appliances 
and  cause  of  explosion  could  not  be  ascertained. 

Cited  in  note  (113  Am.  St.  Rep.  1020)  on  presumption  of  negligence  from  hap- 
penings of  accident  causing  personal  injuries. 

61  L.  R.  A.  593,  STATE  EX  REL.  CROW  v.  ST.  LOUIS,  174  Mo.  125,  73  S.  W. 

623. 
Grant  of  public  funds  to  individual. 

Cited  in  State  ex  rel.  Applegate  v.  Taylor,  224  Mo.  470,  123  S.  W.  892,  holding 
statute  providing  for  drainage  of  overflowed  lands  and  for  payment  of  initial 
expense  out  of  county  funds  is  not  in  conflict  with  constitutional  prohibition 
against  grant  of  public  funds  to  individual  as  drainage  district  is  public  cor- 
poration. 
Construction  of  statutes. 

Cited  in  Stiers  v.  Mundy,  174  Ind.  657,  92  X.  E.  374,  holding  that  if  there  is 
a  conflict  in  provisions  of  an  act,  the  earlier  provisions  in  position  are  repealed 
by  later;  State  ex  rel.  Hilleman  v.  Fort,  180  Mo.  112,  79  S.  W.  167,  holding  when 
two  sections  of  statute  are  in  pari  materia  they  must  be  read  together  and  true 
meaning  and  purpose  of  lawmakers  must  be  gathered  from  whole  act  including 
location  in  section  of  particular  clause  or  words  under  consideration ;  Childress 
v.  Southwest  Missouri  R.  Co.  141  Mo.  App.  688,  126  S.  W.  169,  holding  court 
-must  construe  laws  with  common  sense  and  enforce  them  according  to  their 
intent  and  purposes. 
Construction  of  qualifying:  word*  or  phrases. 

Cited  in  Kings  Lake  Drainage  &  Levee  Dist.  v.  Jamison,  176  Mo.  565,  75  S.  W. 
679,  holding  qualifying  words  at  end  of  section  authorizing  appeal  from  an  assess- 
ment of  damages  and  benefits  applied  to  whole  section  and  not  immediately  pre- 
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coding  clause,  and  appeal  could  be  taken  from  order  of  confirmation  of  commis- 
sioner's report  as  well  as  from  approval  of  proposed  assessment. 

61  L.  R.  A.  601,  LES  v.  BUTTE,  28  MONT.  27,  98  Am.  St.  Rep.  545,  72  Pac.  140. 
Damages  to  abutting;  owners   from   changre  in  street. 

Cited  in  Sallden  v.  Little  Falls,  102  Minn.  361,  13  L.R.A.  (N.S.)  792,  120  Am. 
St.  Rep.  635,  113  N.  W.  884,  holding  city  liable  to  abutting  owner  for  damages 
caused  by  first  establishment  of  street  grade;  Smith  v.  Butte,  40  Mont.  451,  107 
Pac.  409,  holding  damages  may  be  recovered  by  abutting  owner  where  improve- 
ments were  made  on  property  prior  to  ordinance  changing  grade;  Kimball  v. 
Salt  Lake  City,  32  Utah,  258,  10  L.R.A. (N.S.)  -.85,  125  Am.  St.  Rep.  859,  90 
Pac.  395,  holding  city  liable  for  damages  to  abutting  owner  for  change  in  grade 
where  grade  was  established  but  not  carried  into  effect  and  in  such  condition 
improvement  was  made  in  abutting  property. 

Cited  in  notes  (7  L.R.A.  (N.S.)  110)  on  damage  to  abutting  owner  by  first 
grading  and  improvement  of  street;  (109  Am.  St.  Rep.  911)  on  change  in  grade 
of  streets  as  "damage"  to  property  within  provision  that  property  shall  not  be 
taken  or  damaged  for  public  use  without  compensation. 

Disapproved  in  Leiper  v.  Denver,  36  Colo.  114,  7  L.R.A.  (N.S.)  113,  118  Am. 
St.  Rep.  101,  85  Pac.  849,  10  Ann.  Cas.  847.  holding  city  not  liable  for  damages 
to  abutting  owner  for  raising  or  lowering  street  to  grade  first  established  but 
referring  to  cited  case  as  a  leading  one. 

61  L.  R.  A.  603,  WARNER  v.  MODERN  WOODMEN,  67  Neb.  233,  108  Am.  St. 

Rep.  634,  93  N.  W.  397,  2  Ann.  Cas.  660. 
15  in  his  of  member  of  fraternal  benefit  society  over  death   fund. 

Cited  in  Cook  v.  Supreme  Conclave  I.  0.  H.  202  Mass.  88,  88  N.  E.  584,  holding 
member  of  fraternal  benefit  society  has  only  power  of  appointment  to  death  fund. 

Cited  in  note  (17  L.R.A. (N.S.)   1084)   on  disposition  of  fund  in  benefit  society 
upon  failure  of  beneficiary. 
'•Heirs  or  representatives"  of  member  of  benefit  society. 

Cited  in  Tucker  v.  Knights  of  Pythias,  135  Ga.  58,  68  S.  E.  796,  holding  that 
administrator  of  member  of  benefit  society  was  not  included  in  class  mentioned 
in  policy  as  "legal  heirs  or  representatives." 

61  L.  R.  A.  609,  PASSMAN  v.  WEST  JERSEY  &  SEASHORE  R.  CO.  68  N.  J. 

L.  719,  96  Am.  St.  Rep.  573,  54  Atl.  809. 
Contributory    neigiigrence   In    crossing?    railroad. 

Cited  in  Dickson  v.  Erie  R.  Co.  81  N.  J.  L.  467,  37  L.R.A. (N.S.)  152,  81  Atl. 
304,  holding  that  where  driver  of  automobile  was  unable  to  get  view  of  track 
until  front  wheels  were  on  track,  and  he  approached  cautiously  at  speed  of 
about  4  miles  per  hour,  he  was  not  guilty  of  negligence  as  matter  of  law  in  not 
stopping  before  his  view  became  effective. 

61  L.  R.  A.  611,  KESSLER  v.  BERGER,  205  Pa.  289,  54  Atl.  887. 
Liability    of   abntter    for    injuries    from    obstructions   in    street. 

Cited  in  Shue  v.  Lancaster,  25  Lane.  L.  Rev.  306,  holding  that  lot  owners 
may  for  purposes  of  necessity  partially  obstruct  highway  in  reasonable  manner 
by  storm  doors  at  entrance  to  hotel. 

Cited  in  footnotes  to  Garibaldi  v.  O'Connor,  66  L.R.A.  73,  which  holdin  mer- 
chants using  portion  of  sidewalk  adjoining  place  of  business  for  receiving  an, I 
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shipping  goods  so  that  travelers  are  limited  to  narrow  passageway  during  most 
of  day  liable  for  injury  caused  by  permitting  straw  and  loose  bananas  in  such 
passageway;  Friedman  v.  Snare  &  Triest  Co.  70  L.R.A.  147,  which  holds  abutting 
owner  storing  building  materials  in  street  not  ordinarily  charged  with  duty  to 
render  them  safe  for  persons  attempting  to  use  them  for  their  own  pleasure, 
convenience,  or  profit. 
—  Injuries  to  children. 

Cited  in  Addis  v.  Hess,  29  Pa.  Super  Ct.  508,  holding  father,  a  workman,  prac- 
tically unable  to  exercise  direct  and  immediate  control  of  child  of  four  years  of 
age,  is  not  guilty  of  contributory  negligence  in  allowing  child  to  play  on  side- 
walk with  other  children,  where  bricks  are  negligently  piled  in  street. 

Cited  in  footnote  to  Busse  v.  Rogers,  64  L.R.A.  183,  which  holds  one  piling 
lumber  insecurely  in  street  liable  for  injuries  to  child  by  its  fall  upon  him 
while  attempting  to  climb  on  the  pile. 

Cited  in  note  (6  L.R.A.  (N.S.)  905,  907)  on  duty  towards  children  with  respect 
to  obstructions  or  defects  in  street. 

61  L.  R.  A.  612,  RE  TEN-HOUR  LAW,  24  R.  I.  603,  54  Atl.  602. 
Police   power. 

Cited  in  State  v.  Kofines,  33  R.  I.  222,  80  Atl.  432,  holding  that  act  of  1909 
for  protection  of  lobster  fisheries  is  constitutional. 
Regulation    of    hours    of    employment. 

Cited  in  State  v.  Cantwell,  179  Mo.  271,  78  S.  W.  569,  holding  valid  a  statute 
prescribing  penalty  upon  persons  engaged  in  mining  or  underground  excavating 
for  working  employes  more  than  eight  hours  a  day. 

Cited  in  notes  (65  L.R.A.  34,  39,  46)  on  legislative  limitation  of  hours  of 
labor;  (48  L.  ed.  U.  S.  150)  on  validity  of  legislation  regulating  hours  of  labor. 
Contracts  waiving  employers  legal  duty. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Fronk,  74  Kan.  527,  87  Pac.  698.  11 
Ann.  Cas.  174,  holding  under  statute  a  contract  by  employee  of  railroad  exempt- 
ing it  from  liability  for  damages  he  may  sustain  in  consequence  of  its  negligence 
or  of  its  agents,  servants  or  employees  was  void. 
Presumption  of  facts  to  justify  legislation. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Finn,  115  C.  C.  A.  1,  195  Fed.  688, 
to  the  point  that  if  under  any  possible  state  of  facts,  act  of  legislature  would 
be  valid,  court  is  bound  to  presume  that  such  condition  existed;  McGuire  v. 
Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  350,  33  L.R.A.(N.S.)  712,  108  X.  W.  902, 
holding  if  under  any  possible  state  of  facts  an  act  wrould  be  constitutional,  the 
court  is  bound  to  presume  such  condition  existed. 

61  L.  R.  A.  621,  HALL  v.  HENDERSON,  126  Ala.  449,  85  Am.  St.  Rep.  53, 
28  So.  531. 

Cited  in  Hall  v.  Henderson,  134  Ala.  505,  63  L.R.A.  705,  32  So.  840;  Alabama 
Terminal  &  Improv.  Co.  v.  Hall,  152  Ala.  267,  44  So.  592;  Hall  v.  Alabama 
Terminal  &  Improv.  Co.  173  Ala.  401,  56  So.  235,  as  to  prior  history  of  litigation. 
Fraudulent  conveyance. 

Cited  in  Hall  v.  Alabama  Terminal  &  Improv.  Co.  143  Ala.  474,  2  L.R.A. 
(N.S.)  133,  39  So.  285,  5  Ann.  Cas.  363,  holding  creditor  may  proceed  in  equity 
to  set  aside  a  fraudulent  transfer  of  choses  in  action  where  made  to  defraud 
creditors;  Exchange  Nat  Bank  v.  Stewart,  158  Ala.  224,  48  So.  487,  holding 
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creditors    may    by   bill    in    chancery    reach    money    fraudulently    disposed    of    by 

debtor  corporation. 

Purchase    of    its    stock    by    corporation. 

Cited  in  Union  Trust  Co.  v.  Amery,  67  Wash.  4,  120  Fac.  539,  holding  that 
action  by  trustee  in  bankruptcy  to  recover  sum  paid  to  bankrupt's  president  on 
sale  of  capital  stock,  thereby  diminishing  capital  stock  of  corporation,  is  one 
for  relief  on  ground  of  fraud;  Dacovich  v.  Canizas,  152  Ala.  293,  44  So.  473, 
holding  upon  purchase  of  corporate  stock  by  directors  with  corporate  funds  for 
benefit  of  corporation  stock  belongs  to  corporation,  and  reissue  invalid  without 
repudiation  of  purchase  by  corporation;  Tait  v.  Pigott,  32  Wash.  348,  73  Pac. 
364,  holding  purchase  by  corporation  of  its  stock  from  stockholder  fraudulent 
as  to  creditors. 

Annotation  cited  in  Mannington  v.  Hocking  Valley  R.  Co.  183  Fed.  145,  hold- 
ing that  where  corporation  has  power  to  purchase  its  own  stock  it  may  "redeem" 
such  stock  in  sense  that  it  may  repurchase  it  under  statute. 

Cited  in  notes   (25  L.R.A.  (N.S.)   50;  30  L.R.A.(N.S.)    694)   on  right  of  corpo- 
ration to  purchase  own  stock. 
Xotice   of   fiduciary   relation. 

Cited  in  Johnson  v.  Amberson,  140  Ala.  348,  37  So.  273,  holding  word  "trustee" 
on  face  of  stock  certificate  following  name  of   person  to  whom  certificate  was 
issued  sufficient  to  put  purchaser  on  inquiry  as  to  nature  of  ownership. 
Availability  of  estoppel. 

Cited  in  Gulf  Red  Cedar  Co.  v.  Crenshaw,  169  Ala.  617,  53  So.  812,  holding 
that  unless  estoppel  is  pleaded  as  defense  to  bill  in  equity  it  is  not  available 
even  though  it  may  appear  in  evidence. 
Rigrhts   of   stockholder. 

Cited  in  Marbury  Lumber  Co.  v.  Hunter,  169  Ala.  506,  53  So.  1028,  holding 
that  ownership  of  stock  in  corporation  carries  with  it  right  to  participate  in 
immunities  and  benefits  of  corporation,  in  choice  of  its  officers,  to  share  in  divi- 
dends and  to  receive  adequate  share  upon  winding  up  of  corporate  business. 

61  L.  R.  A.  641,  PALMER  v.  PALMER,  26  Utah,  31,  99  Am.  St.  Rep.  820,  72 

Pac.  3. 
Contracts   for   divorce. 

Cited  in  Re  Bell,  29  Utah,  10,  80  Pac.  615,  holding  contract  relinquishing 
certain  rights  in  estate  for  money  on  understanding  that  other  party  would  ap- 
ply for  divorce  and  no  defense  would  be  made,  void  as  against  public  policy. 

Cited  in  note    (12  L.R.A.  (N.S.)    852)    on  validity  of  agreement  between  hus- 
band and  wife  renouncing  marital  right. 
Conflict  of  latvs  as  to  validity  of  contract. 

Cited  in  Price  v.  Walker,  43  Ind.  App.  524,  88  N.  E.  78,  holding  oral  contract 
for  commission  on  procurement  of  purchaser  of  real  estate,  though  valid  in  state 
where  made  is  unenforceable  in  another  state  where  by  statute  of  latter  such 
contract  is  invalid  unless  in  writing. 

61  L.  R.  A.  648,  SALT  LAKE  CITY  v.  SALT  LAKE  CITY  WATER  &  ELEC- 
TRICAL POWER  CO.  24  Utah,  249,  67  Pac.  672. 

Affirmed  on  rehearing  in  25  Utah,  457,  —  L.R.A.  — ,  71  Pac.  1069. 

Followed  without  discussion  in  Salt  Lake  City  Water  &  Electrical  Power  Co. 
v.  Salt  Lake  City,  24  Utah,  297,  67  Pac.  791 ;  Salt  Lake  City  Water  &  Electrical 
Power  Co.  v.  Salt  Lake  City,  25  Utah,  442,  71  Pac.  1067. 
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to   subject    property    held    for   a    public    use    to    the    exercise    of    the 
power    of    eminent    domain. 

Cited  in  Union  P.  R.  Co.  v.  Colorado  Postal  Teleg.  Cable  Co.  30  Colo.  145,  97 
Am.  St.  Rep.   106,   69   Pac.  564,  holding  a  telegraph   company  may   condemn  a 
right  of  way  over  the  right  of  way  of  a  railroad  company  already  having  a  tele- 
graph line  upon  it  where  the  new  line  will  not  interfere  with  their  use. 
Appropriation   for   pnblic   use. 

Cited  in  Minnesota   Canal  &  Power  Co.  v.  Koochiching  Co.  97   Minn.  450,  5 
L.R.A.(N.S.)    648,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  the  generation  of 
electricity  by  water  power  for  sale  to  the  public  is  a  public  use. 
Admissibility  of  judgment  in  former  action  between  parties. 

Cited  in  Salt  Lake  City  Water  &  Electrical  Power  Co.  v.  Salt  Lake  City,  25 
Utah,  442,  71  Pac.  1067,  holding  a  judgment  and  decree  in  a  former  action 
between  the  same  parties  was  admissible  on  appeal  although  a  rehearing  of 
such  cause  pending. 

61  L.  R.  A.  660,  COLLINS  v.  FEATHER,  52  W.  Va.  107,  94  Am.  St.  Rep.  912, 

43  S.  E.  323. 
Distribution   of   testator's   estate   whether   per   capita   or,  per   stirpes. 

Cited  in  Guesnard  v.  Guesnard,  173  Ala.  255,  55  So.  524,  holding  that  under 
will  devising  property  "to  be  divided  between  my  surviving  heirs,  and  children 
of  such  of  my  heirs,  who  may  have  died  leaving  issue,"  word  heirs  meant  children 
and  devisees  took  per  capita:  Kalbach  v.  Clark,  133  Iowa,  224,  12  L.R.A.  (N.S.) 
814,  110  N.  W.  599,  12  Ann.  Cas.  647,  holding  under  a  provision  in  a  will  for 
the  equal  division  of  property  subject  to  a  life  estate  among  the  heirs  of  certain 
children,  the  remainder  will  be  divided  per  capita;  Wills  v.  Foltz.  61  W.  Va. 
271,  12  L.R.A.  (N.S.)  297,  56  S.  E.  473,  holding  under  a  devise  to  named  daugh- 
ters and  their  children,  the  children  and  daughters  will  take  per  capita: 
Mclntire  v.  Mclntire,  192  U.  S.  121,  48  L.  ed.  371,  24  Sup.  Ct.  Rep.  196,  holding 
under  a  devise  of  a  remainder  or  residue  to  be  equally  Divided  between  children 
of  certain  named  brothers,  such  residue  would  be  divided  per  capita. 

61  L.  R.  A.   668,  JULIEN   v.  MODEL   BLDG.  L.  &.   INVEST.   ASSO.   116   Wis. 

79,  92  N.  W.  561. 
Special  legislation. 

Cited  in  Re  Martin,  157  Cal.  56,  26  L.R.A.  (N.S.)    247,  106  Pac.  235,  holding 
an  act  regulating  the  hours  of  employment  of  miners  was  not  unconstitutional 
as  special  legislation. 
Effect   of   revision    of   statute    on    pending;   proceedings. 

Cited  in  State  ex  rel.  Ruesswig  v.  McDonald,  101  Minn.  354.  112  N.  W.  278, 
holding  the  revision  of  a  statute  did  not  abrogate  or  terminate  proceedings  pend- 
ing when  the  revision  went  into  effect. 
Materiality    of    notice    of    election    of    remedies. 

Cited  in  Hecht  v.  Shenners,  126  Wis.  31,  105  X.  W.  309,  holding  the  legal 
rights  of  parties  to  a  note  were  changed  by  the  erasure  of  words  to  the  effect 
that  the  holder  of  the  note  would  not  be  bound  to  give  notice  of  his  election 
that  the  principal  became  due  upon  default  in  interest. 

Necessity    of    compliance    with    statutory    requirements. 

Cited  in  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  458,  106  N.  W.  231,  7  Ann.  Cas 
505,  holding  positive  requirements  of  a  statute  and  a  penalty  for  noncomplian;  v 
under  a  transaction  contrary  thereto  void. 
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Validity   of   statutes   against    public    policy. 

Cited  in  Borgnis  v.  Falk  Co.   147   Wis.  351,  37  L.R.A.  (X.S.)    498,  133  N.  W. 
209,  holding  that  constitutional  statute  cannot  be  declared  inoperative  because 
opposed  to  public  policy. 
Construction   of   statutes. 

Cited  in  Drinkwater  v.  Andrew,  126  Wis.  243,  105  N.  W.  575,  construing  pro- 
visions of  statutes  as  a  continuation  of  prior  statutes. 

01    L.   R.   A.    673,    GEORGETOWN   v.   COM.    115    Ky.    382,    73    S.   W.    1011,    1 

Ann.  Cas.  961. 
Liability   of   municipality   for    nuisance. 

Cited  in  Ludlow  v.  Com.  147  Ky.  706,  39  L.R.A.(N.S.)  413,  145  S.  W.  406, 
holding  that  city  is  criminally  liable  if  its  officers  permit  one  of  its  streets  to 
become  so  out  of  repair  that  it  constitutes  public  nuisance. 

Cited   in  notes    (12   L.R.A.  (N.S. )    638)    on  municipal   liability   for   failure  to 
enforce  health  ordinance;     (39  L.R.A. (N.S.)    414)    on  criminal  responsibility  of 
municipality  for  nuisance. 
—  As  to  drainage. 

Cited  in  Maysville  v.  Brooks,  145  Ky.  535,  140  S.  W.  665,  holding  that  city  is 
not  liable  for  injury  caused  by  freshets  to  property  holders,  which  burst  private 
sewer,  where  such  sewer  was  not  accepted  as  part  of  the  system  of  sewers. 

Cited  in  notes  (65  L.R.A.  250)  on  municipal  rights  and  duties  with  respect  to 
surface-water;  (20  L.R.A.  (N.S.)  1050)  on  right  of  municipality  to  create  nui- 
sance by  discharging  sewage;  (22  L.R.A. (N.S.)  334)  on  liability  of  municipality 
for  damage  by  water  percolating  through  soil  of  highway  by  reason  of  defect 
therein;  (22  L.R.A.  (N.S.)  942)  on  liability  of  municipality  for  death  or  sick- 
ness caused  by  sewage  or  drainage;  (24  L.R.A. (N.S. )  904)  on  draining  surface 
water  into  water  course. 
Powers  of  municipal  corporations. 

Cited  in  Dyer  v.  Newport,  123  Ky.  206,  94  S.  W.  25,  holding  a  municipality 
might  be  enjoined  from  executing  a  contract  to  furnish  water  to  another  munici- 
pality. 

61  L.  R.  A.  714,  DRURY  v.  NEW  YORK  L.  INS.  CO.  115  Ky.  681,  103  Am.  St. 

Rep.  351,  74  S.  W.  663. 
.Binding   effect   of  provisions  in   policy. 

Cited  in  /Etna  L.  Ins.  Co.  v.  Sugg,  120  Ky.  454,  86  S.  W.  967,  holding  that 
where  one  surrender  value  of  policy  may  be  had  if  applied  for  within  certain 
time,  which  was  not  applied  for,  and  another  surrender  value  is  provided  for  in 
policy,  latter  takes  effect  and  former  is  not  available;  New  York  L.  Ins.  Co.  v. 
Van  Meter,  137  Ky.  11,  136  Am.  St.  Rep.  282,  121  S.  W.  438,  holding  that 
where  premium  note  provided  for  forfeiture  except  as  to  right  to  surrender 
value  or  paid  up  policy,  nonpayment  of  note  did  not  bar  insured's  right  to 
extended  insurance  provided  for  in  policy;  Mutual  Ben.  L.  Ins.  Co.  v.  Harvey, 
117  Ky.  839,  111  Am.  St.  Rep.  269,  79  S.  W.  218,  holding  infant  beneficiaries 
bound  by  conditions  of  a  policy  that  a  failure  for  a  certain  time  after  default 
in  payment  of  premium  to  surrender  policy  and  make  application  for  a  paid  up 
policy  is  an  election  to  have  the  reserve  fund  applied  in  purchase  of  term  insur- 
ance; Jagoe  v.  ^Etna  L.  Ins.  Co.  123  Ky.  518,  96  S.  W.  598,  holding  no  right  to 
extended  insurance  existed  on  a  policy  on  which  a  loan  to  the  full  amount  al- 
lowed had  been  made  at  the  time  of  default  where  policy  provided  against  ex- 
L.R.A.  Au.  Vol.  VI.— 49. 
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tended  insurance  where  an  indebtedness  against  the  policy;   Union  Mut.  L.  Ins. 
Co.   v.    Adler,    38    Ind   App.   545,    75    N.    E.    1088    (dissenting   opinion)    on   con- 
ditions of  a  premium  note  being  nugatory  where  no  provision  made  therefor  in 
the  policy. 
Rig-tat    to   a    paid-up   policy. 

Distinguished    in    Michigan    Mut.    L.    Ins.    Co.    v.    Mayfield,    ]21    Ky.    845,    90 
S.  W.  607,  where  policy   provided  that  upon   default   in   payment  of  premiums, 
the  policy  would  be  valid  as   a   paid   up   non-participating  policy. 
Automatic  operation  of  option  provisions  in  policy. 

Cited  in  note  (25  L.R.A.(N.S.)  803)  as  to  whether  option  provisions  in  life 
insurance  policy  operate  automatically. 

61   L.    R.   A.    717,   PHELPS   v.   MUTUAL   RESERVE    FUND    LIFE    ASSO.   50 

C.  C.  A.  339,  112   Fed.  453. 
Collateral   attack    of   judgments   or   decrees   of   court. 

Cited  in  Chinn  v.  Foster-Milburn  Co.  195  Fed.  161,  holding  that  decision  of 
state  court  that  it  acquired  jurisdiction  of  foreign  corporation  by  reason  of 
service  of  process,  was  conclusive  upon  corporation  where  it  moved  to  quash 
service  on  ground  that  it  was  not  doing  business  in  state;  Aldrich  v.  Steen,  71 
Xeb.  56,  98  N.  W.  445,  holding  a  decree  of  divorce  obtained  without  collusion  on 
a  cross  bill  could  not  be  subjected  to  collateral  attack  at  the  instance  of  heirs 
of  the  plaintiff  whose  motion  to  dismiss  the  cross  bill  was  denied  and  who  took 
an  appeal. 
Conflicting;  jurisdiction  of  state  and  federal  courts. 

Cited  in  Preston  v.  Calloway,  105  C.  C.  A.  311,  183  Fed.  20,  holding  that 
suit  in  equity  in  federal  court  to  enforce  payment  of  tax  in  order  to  obtain 
satisfaction  to  that  extent  of  judgment  rendered  by  such  court,  is  ancillary  to 
original  action  and  within  jurisdiction  of  court  irrespective  of  amount  in  con- 
troversy; Davis  v.  Planters'  Trust  Co.  196  Fed.  972,  holding  that  suit  in  state 
court  to  quiet  title  brought  under  Kentucky  statute  section  11,  which  authorizes 
such  suit,  court  has  jurisdiction  to  determine  claim  set  up  by  defendant  as  trus- 
tee in  bankruptcy  of  plaintiff's  grantor,  that  conveyance  was  mortgage  and  void 
as  illegal  preference;  Tucker  v.  Hulbert,  117  C.  C.  A.  365,  196  Fed.  852,  hold- 
ing that  federal  court  having  jurisdiction  to  render  judgment,  has  power  to  en- 
force it,  notwithstanding  statute  providing  different  remedy  in  state  court ; 
•Evans  v.  Gorman,  115  Fed.  402,  holding  federal  court  had  no  power  to  enjoin 
a  sale  of  lands  ordered  by  a  probate  court  in  satisfaction  of  a  judgment  al- 
though the  injunction  is  ancillary  to  a  suit  to  set  such  judgment  aside;  Louis- 
ville Trust  Co.  v.  Knott,  65  C.  C.  A.  158,  130  Fed.  825,  holding  where  proceed- 
ings had  been  begun  in  the  state  court  at  the  instance  of  a  minority  stockholder 
to  have  the  affairs  of  the  corporation  whose  franchise  had  expired  wound  up  a  re- 
ceiver subsequently  appointed  by  federal  court  at  instance  of  a  creditor  would 
have  to  surrender  assets  to  the  receiver  appointed  by  state  court;  Hudson  v. 
Wood,  119  Fed.  773,  as  over  turning  the  rule  that  an  equitable  suppletory  pro- 
ceeding in  a  state  court  of  Kentucky  was  the  only  remedy  to  enforce  a  law 
judgment  by  action  after  the  law  courts'  jurisdiction  had  ceased. 
Sufficiency  of  service  of  process  on  nonresident. 

Cited  in  Dahlstrom  v.  Featherstone,  18  Idaho,  196,  110  Pac.  243  (dissenting 
opinion ) ,  on  service  of  process  sufficient  to  give  court  jurisdiction  where  de- 
fendant is  nonresident. 
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61   L.  R.  A.  730,  McKEON  v.  NEW  YORK,  X.  H.  &  11.   R.  CO.  75   Conn.   343, 
53  All.   656. 

Affirmed  in  189  U.  S.  509,  47  L.  ed.  922,  23  Sup.  Ct.  Rep.  853. 

Cited  in  Knapp  &  C.  Mfg.  Co.  v.  New  York,  N.  II.  &  II.  R.  Co.  70  Conn.  313, 
100  Am.  St.  Rep.  994,  56  Atl.  512,  where  defendant  availed  himself  of  the  same 
matters  of  defence. 

Itij-hi    of    abutting:    owner    to    recover    daiiiag-cs    for    construction    of    rail- 
road  in   street. 

Cited  in  Lentell  v.  Boston  &  W.  Street  R.  Co.  202  Mass.  121,  88  N.  E.  765, 
holding  an  abutting  owner  might  recover  compensation  for  damages  caused  by 
the  obstruction  of  street  in  front  of  premise  with  a  railroad  trestle  although 
the  injury  was  not  a  permanent  one. 

Cited  in  notes  (15  L.R.A.  (N.S.)  53)  on  cutting  off  access  to  highway  as  a 
taking;  (36  L.R.A.  (N.S.)  677,  702,  708,  742)  on  abutter's  right  to  compen- 
sation for  railroads  in  streets. 

Distinguished  in  Vincent  v.  New  York,  N.  H.  &  H.  R.  Co.  77  Conn.  434,  59 
Atl.  491,  where  the  use  made  of  a  highway  by  steam  railroad  was  authorized  by 
legislature. 
Legislative    exercise   of    the    police   power. 

Cited  in  Allyn's  Appeal,  81  Conn.  538,  23  L.R.A.  (N.S.)  633,  129  Am.  St.  Rep. 
225,  71  Atl.  794,  holding  an  act  authorizing  the  licensing  of  the  sale  of  in- 
toxicating liquor  is  a  valid  exercise  of  the  police  power;  Young  v.  Lemieux, 
79  Conn.  445,  20  L.R.A. (N.S.)  166,  129  Am.  St.  Rep.  193,  65  Atl.  600,  8  Ann. 
Cas.  452  (dissenting  opinion),  on  the  limitations  on  the  legislative  exercise  of 
the  police  power. 

Cited  in  footnote  to  Hellen  v.  Medford,  69  L.R.A.  314,  which  holds  that  statu- 
tory right  to  have  damages  for  land  fee  of  which  is  taken  for  public  use  assessed 
and  paid  in  money  cannot  be  impaired  by  statute  authorizing  reduction  of  dam- 
ages because  of  provision  for  revesting  of  land  on  its  abandonment. 
>;•  i  ur«-    of   railroad   corporation. 

Cited  in  National  Fireproofing  Co.  v.  Huntington,  81  Conn.  635,  20  L.R.A. 
(N.S.)  263,  129  Am.  St.  Rep.  228,  71  Atl.  911,  to  point  that  railroad  is  private 
corporation  and  not  governmental  agent. 

61  L.  R.  A.  734,  EX  PARTE   COX,  44  Fla.   537,  38   So.  509. 
Jurisdiction    of    courts    to    errant    writ    of    error. 

Cited  in  Hardee  v.  Brown,  56  Fla.  381,  47  So.  834,  holding  it  essential  that  a 
writ  of  error  be  granted  by  the  judge  that  heard  the  cause  or  by  justice  of 
supreme  court  as  required  by  statute. 

roust  it  ul  inn.il   limitations  on  authority  of  legislature. 

Cited  in  State  ex  rel.  Lytle  v.  Superior  Ct.  54  Wash.  389,  103  Pac.  464, 
holding  a  statute  authorizing  the  county  commissioners  to  divide  the  county  into 
independent  judicial  districts  is  contrary  to  a  constitutional  provision  that  each 
county  shall  have  a  superior  court. 

Distinguished  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  377,  39  So.  929,  holding 
a  constitutional  provision  making  it  the  duty  of  the  legislature  to  enact  laws 
excluding  persons  from  office  did  not  relate  to  jurisdiction. 

61  L.  R.  A.  739,  SIMMONS  v.  GEORGIA  IRON  &  COAL  CO.  117  Ga.  305,  43 
S.  E.  780. 

lli.Mlil    to  have  writ   of  habeas   corpus   Issue. 

Cited  in  WTare  v.  Sanders..  146  Iowa,  242,  124  N.  W.  1081,  holding  that  rules 
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providing  for  employment  of  habeas  corpus  will  be  liberally  construed  and  ap- 
plied in  favor  of  its  effectiveness;  Ex  parte  Jerman,  57  Or,  398,  112  Pac.  416, 
Ann.  Cas.  1913A,  349,  holding  that  regardless  of  rights  of  petitioner  to  apply  to 
lower  court  for  writ  of  habeas  corpus,  appellate  courts  refuse  original  jurisdic- 
tion only  where  it  appears  that  civil  rights  are  concerned:  Phillips  v.  Brown, 
122  Ga.  571,  50  S.  E.  361,  holding  after  conviction  habeas  corpus  would  not 
issue  because  certain  members  of  the  grand  jury  returning  the  indictment  had 
served  at  the  previous  term  of  the  court. 
Application  of  rules  of  pleading  to  habeas  corpus. 

Cited  in  Wilkinson  v.  Lee,  138  Ga.  36.3,  42  L.R.A.(X.S.)    1021,  75  S.  E.  477, 
holding  that  in  habeas   corpus  proceedings  technical   rules  of  pleading  are  not 
strictly  applicable. 
Sufficiency  of  return   to   writ  of  habeas  corpus. 

Cited  in  Plunkett  v.  Hamilton,  136  Ga.  80,  35  L.R.A.(N.S.)  589,  70  S.  E. 
781,  Ann.  Cas.  1912B,  1259,  holding  that  where  it  appeared  that  applicant  for 
release  on  habeas  corpus  was  held  in  custody  by  jailer  of  county  under  sentence 
of  court,  it  was  proper  to  refuse  to  discharge  him  because  return  was  verified  by 
another  than  jailer;  Re  Mover,  35  Colo.  164,  12  L.R.A.(X.S.)  983,  117  Am.  St. 
Rep.  189,  85  Pac.  190,  holding  the  return  to  a  writ  of  habeas  corpus  need  not 
deny  averments  of  the  petition  for  the  writ  but  only  answer  the  writ. 
IVature  of  habeas  corpus  writ. 

Cited  in  Robertson  v.  Heath,  132  Ga.  3]3,  64  S.  E.  73.  holding  that  writ  of 
habeas  corpus  was  a  judicial  proceeding  it  was  not  a  law  suit  in  the  ordinary 
sense  of  the  term. 
|{  iuh  i     to    hire    out     convict     labor. 

Cited  in  McDonald  v.  State,  6  Ga.  App.  350,  64  S.  E.  1108,  affirming  the  right 
of  a  county  to  employ  misdemeanor  chain  gangs   on   private   works   under   the 
control  of  the  county  authorities. 
Hig-ht  to   have  writ   of  habeas   corpus  quashed. 

Cited  in  Davis  v.  Smith,  7  Ga.  App.  196.  66  S.  E.  401,  holding  writ  of  habeas 
corpus  will   be   ordered   quashed    where  the  trial   develops   a    state   of   facts   not 
sufficient  to  discharge  the  prisoner,  similar  to  the  state  of  facts  set  forth  by  the 
petition. 
Cumulative   sentences. 

Cited  in  Tooke  v.  State.  4  Ga  App.  504,  61  S.  E.  917,  on  power  to  impose 
cumulative  sentences. 

Cited  in  note   (7  L.R.A.(N.S.)    125)   on  cumulative  sentences. 

61  L.  R.  A.  746,  WHEELER  v.  CASTOR,  11  N.  D.  347,  92  N.  W.  38]. 
Aerification    of   answer. 

Cited  in  Braseth  v.  Bottineau  County,  13  N.  D.  349,  100  X.  W.  1082,  holding 
is  is  not  indispensable  that  an  answer  be  verified  where  the  defense  is  stated 
in  the  affidavit  of  merits  accompanying  the  motion  to  set  aside  the  default  judg- 
ment. 

Relief    against    judgment    on    grounds    of    mistake,    surprise    or    Inadvert- 
ence. 

Cited  in  Racine-Sattley  Mfg.  Co.  v.  Pavlicek,  21  N.  D.  226,  130  X.  W.  228, 
holding  that  proper  procedure  for  relief  from  default  judgment  under  Revised 
Codes  of  1905,  is  by  motion  to  vacate  same  based  on  affidavit  of  merits  and 
proposed  verified  answer;  Cline  v.  Duffy,  20  X.  D.  538,  129  X.  W.  75,  holding 
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that  persons  applying  for  relief  from  default  judgments,  upon  ground  of  mistake 
etc.,  have  burden  of  showing  diligence:  Keeney  v.  Fargo,  14  X.  D.  423,  105 
N.  W.  92,  holding  one  seeking  relief  against  a  judgment  on  the  grounds  of  mistake 
or  surprise,  must  act  promptly  after  knowledge  of  the  judgment. 

Limitation*    as   U    <li-f.-n-.i-. 

Cited  in  Lilly-Brackett  Co.  v.  Sonnemann,  157  Cal.  197,  106  Pac.  715,  21  Ann. 
Cas.  1279,  holding  that  statute  of  limitations  in  answer  to  merits  within  mean- 
ing of  order  setting  aside  default  and  directing  that  case  be  tried  upon  its  merits; 
Tracy  v.  Wheeler,  15  N.  1).  255,  (i  L.R.A.  (X.S.)  522,  107  N.  W.  68,  holding  equity 
would  not  cancel  a  real  estate  mortgage  merely  because  the  statute  of  limitations 
was  available  as  a  defence. 
Meritorious  <l«-f«-nsi-.s. 

Cited  in  Citizens'  Xat.  Bank  v.  Branden,  19  X.  D.  495,  27  L.R.A.  (N.S.)  863, 
126  X.  W.  102,  holding  that  defense  of  discharge  in  bankruptcy  is  legitimate  and 
meritorious  defense. 

61  L.  R.  A.  756,  HOAGLIX  v.  HEXDERSOX,   119  Iowa,  720,  97  Am.  St.  Rep. 

335,   94   X.   W.   247. 
Validity    of    partnership    agreements    between    kuMlmnd    and    wife. 

Cited  in  Baker  v.  Syfritt,  147  Iowa,  60,  125  X.  W.  998,  holding  that  husband 
and  wife  may  agree  to  unite  separate  estates  in  creation  of  trust  for  benefit  of 
third  person  who  shall  come  into  legal  title  on  death  of  surviving  testator; 
Jones  v.  Jones,  99  Miss.  009,  55  So.  361,  holding  that  married  woman  may  law- 
fully enter  into  partnership  with  her  husband;  Re  Deaner,  126  Iowa,  703,  106 
Am.  St.  Rep.  374,  102  X.  W.  825,  holding  a  wife  might  maintain  an  action  against 
her  husband  on  a  note  given  to  secure  a  loan  from  her  separate  estate. 

Cited  in  footnote  to  Morrison  v.  Dickey,  69  L.R.A.  87,  which  holds  that  a 
subpartnership  may  exist  between  husband  and  wife  in  reference  to  profits  of  a 
business  in  which  the  husband  is  a  partner. 

Disapproved  in  Xorwood  v.  Francis,  25  App.  D.  C.  475,  4  Ann.  Cas.  463,  holding 
a  wife  is  not  liable  to  a  creditor  of  an  unincorporated  joint  stock  association  in 
which  she  holds  stock  and  of  'which  her  husband  is  a  member. 

61  L.  R,  A,  760,  FRAXKLIX  SAV.  BANK  v.  COCHRAXE,   182  Mass.  586,  66 

N.  E.  200. 
Discharge  of  sureties  by   extension   of  time  to  principal  debtor. 

Cited  in  Xorth  End.  Sav.  Bank  v.  Snow,  ]97  Mass.  341,  125  Am.  St.  Rep.  368, 
83  X.  E.  1099,  holding  an  agreement  between  a  mortgagee  and  the  purchaser  of 
the  equity  of  redemption  extending  the  time  of  payment  of  the  note  released 
the  mortgagor  to  the  extent  the  security  had  decreased  in  value;  Hoffman  v. 
Habighorst,  49  Or.  397,  91  Pac.  20,  holding  the  sureties  on  a  note  are  discharged 
by  an  extension  of  time  by  payee  to  principal  debtor  as  against  assignees  of  payee 
after  maturity. 

Effect  on  mortgagor's  obligation  of  modification  between  mortgagee  and 
subsequent     grantee. 

Cited  in  note  (4  L.R.A.  (X.S.)  666)  on  effect  upon  mortgagor's  obligation  of 
modification  between  mortgagee  and  subsequent  grantee. 

61  L.  R.  A.  763,  RE  STEGEXGA,  133  Mich.  55,  94  X.  W.  385. 
Power  of  municipality  to  punish  act  also  state  offense. 

Cited  in  note  (17  L.R.A. (X.S. )  53)  on  power  of  municipality  to  punish  act 
also  an  offense  under  state  law. 
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61    L.   R.   A.    766,   WERTHEIMER-SWARTS   SHOE    CO.   v.   UNITED   STATES 

CASUALTY  CO.  172  Mo.  135,  95  Am.  St.  Rep.  500,  72  S.  W.  635. 
Insured's  rigrht    to   recover   loss  affected  by  nets  of   agrent. 

Cited  in  Malin  v.  Mercantile  Town  Mut.  Ins.  Co.  ]05  Mo.  App.  639,  80  S.  VV.  56, 
holding  in  an  action  on  a  policy  of  fire  insurance  an  allegation  that  the  son  of 
the  insured  filled  the  stove  with  combustibles  was  properly  stricken  out  father 

not  having  ordered  act  or  had  notice  thereof. 

..  <*•  ?  -«:-H« 
Construction  of  contracts  of  insurance.  -  ••  .  • 

Cited  in  Roark  v.  City  Trust,  S.  D.  &  Surety  Co.  130  Mo.  App.  407,  110  S. 
\V.  1,  holding  contract  of  insurance  drawn  by  the  company  is  to  be  construed 
strongly  against  the  insurer. 

Cited  in  notes    (100  Am.  St.  Rep.  776)    on  construction  of  fidelity  insurance 
contract;    (132  Am.  St.  Rep.  439)   on  construction  of  "earthquake"  clause  in  fire 
insurance  policies. 
Duty   of   insured    to   minimize   loss. 

Cited  in  Slafter  v.  Concordia  F.  Ins.  Co.  142  Iowa,  124,  120  N.  W.  706,  holding 
that  breach  of  condition  to  properly  care  for  property  after  tire  is  a  good  defense 
to  action  on  the  policy  as  against  demurrer. 

61  L.  R.  A.  772,  WIGGINS  v.  FENDER,  132  N.  C.  628,  44  S.  E.  362. 
Covenants   running:   with    land. 

Cited  in  Smith  v.  Ingram,  132  N.  C.  963,  61  L.R.A.  886,  95  Am.  St.  Rep.  680, 

44  S.  E.  643,  affirming  that  a  covenant  of  warranty  runs  with  the  land. 

\;i  t  !!!•<•  of  covenants  of   warranty. 
Cited  in  Hauser  v.  Craft,  134  N.  C.  330,  46  S.  E.  756,  as  distinguishing  between 

-a  warranty  having  the  effect  only  of  a  personal  covenant  and  a  warranty  which 

operates  as  a  bar  by  way  of  rebutter. 

.Breach   of   covenant   of   warranty. 

Cited  in  notes   (17  L.R.A.  (N.S.)   1181)   on  necessity  of  eviction  to  maintenance 

•of  action  on  warranty  of  title  or  seisin;    (122  Am.  St.  Rep.  858)    on  breach  of 
I  covenant   of  warranty  by  eviction. 

Counsel    fees   in   action    for. 

••     Cited  in  Culver  v.  Jennings,  157  N.  C.  565,  72  S,  E.  1005,  holding  that  attorney 

fees  were   properly   allowed   in   action   for   breach   of  warranty   of  title  to  land; 

Jones  v.  Balsley,   154  N.   C.  67,  69   S.  E.   827,   holding  that  covenantor  will   be 

charged  with  expense  for  counsel  fees,  where  grantee,  being  sued  for  title  and 

possession,  informed  warrantor  of  pendency  of  action,  stating  that  he  intended 

to  defend  suit. 

61  L.  R.  A.  777,  STATE  v.  JONES,  132  N.  C.  1043,  95  Am.  St.  Rep.  688,  43  S. 

E.  939. 
Right   of  wife  to  prosecute  husband. 

Cited  in  Hunt  v.  State,  72  Ark.  248,  65  LJLA.  75,  footnote  p.  71,  105  Am.  St. 
Rep.  34,  79  S.  W.  769,  2  Ann.  Cas.  33,  holding  a  husband  may  be  found  guilt: 
of  larceny  of  wife's  personal  property. 

61  L.  R.  A.  781,  SPEYRER  v.  MILLER,  108  La.  204,  32  So.  524. 
Dissolution    of   injunctions. 

Cited  in  Houston  River  Canal  Co.  v/,  Reid,  127  La.  635,  53  So»  887.  holding' 
that  injunction  will  not  be  dissolved  if  record  shows  that  good  grounds  exist 
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therefor,  though  proof  showing  such  cause  was  not  within  issue;  Southern  Lum- 
ber Co.  v.  Holt,  129  La.  279,  55  So.  986,  holding  that  injunction  granted  foreign 
corporation  will  not  be  dissolved  because  plaintiff  had  not  complied  with  law  at 
time  suit  was  brought  where  it  appears  that  it  had  fully  complied  with  law  at 
time  of  trial;  Cotten  v.  Christen,  110  La.  448,  34  So.  597,  holding  an  injunction 
should  not  be  dissolved  because  of  an  irregularity  in  making  the  injunction  bond 
payable  to  the  clerk  of  court  instead  of  the  defendant  in  injunction. 
Maintenance  of  homestead  exemption. 

Cited  in  Harrelson  v.  Webb,  124  La.  1013,  50  So.  833,  holding  a  widow  might 
maintain  a  homestead  exemption  in  a  contest  with  creditors. 
Injunction   against    seizure. 

Cited  in  Carre  v.  International  Car  Co.  128  La.  208,  54  So.  740,  holding  that 
district  court  is  without  jurisdiction  to  enjoin  at  instance  of  receiver  appointed 
by  its  execution  of  writ  of  seizure  and  sale  issued  from  another  district  court. 

61  L.  R.  A.  791,  LAHEY  v.  LAHEY,  174  N.  Y.  146,  95  Am.  St.  Rep.  554,  66  N. 

E.    670. 
Change    of   beneficiary    in    policy   of   insurance. 

Cited  in  Metropolitan  Ins.  Co.  v.  Clanton,  76  N.  J.  Eq.  6,  73  Atl.  1052, 
holding  that  provisions  in  benefit  policy  as  to  change  of  beneficiaries  must  be  com- 
plied with  in  order  to  defeat  rights  of  original  beneficiary;  Holden  v.  .Modern 
-Brotherhood,  151  Iowa,  681,  132  N.  W.  329,  holding  that  where  member  of 
benefit  society  did  all  that  was  necessary  to  change  beneficiary  except  to  surren- 
der original  certificate,  which  original  beneficiary  held  and  refused  to  deliver, 
change  of  beneficiary  will  be  deemed  to  have  taken  place;  Gordon  v.  Gordon, 
117  111.  App.  96,  holding  a  change  of  beneficiaries  was  not  affected  where  no 
change  made  in  the  certificate  or  authorized  to  be  made  as  required  by  the 
terms  of  the  policy,  although  the  insured  declared  his  intention  of  making  the 
change  and  gave  the  policy  to  the  intended  beneficiary;  Wandell  v.  Mystic  Toil- 
ers, 130  Iowa,  649,  105  N.  W.  448,  holding  where  the  holder  of  a  benefit  certificate 
executes  the  prescribed  application  for  a  change  of  beneficiary  and  it  is  acted 
upon  by  the  association  the  latter  cannot  contend  that  the  application  was  not 
in  conformity  with  the  rules;  Grand  Lodge,  A.  O.  U.  W.  v.  O'Malley,  114  Mo.  App. 
205,  89  S.  W.  68,  holding  a  strict  compliance  with  the  requirements  for  changing 
beneficiaries  may  be  waived  so  as  to  render  only  a  substantial  compliance  with 
the  regulations  necessary;  Donnelly  v.  Burnham,  86  App.  Div.  230,  83  N.  Y.  Supp. 
659,  holding  a  change  of  beneficiaries  was  effected  where  the  requirements  for 
the  application  for  the  change  substantially  complied  with  although  the  insured 
died  before  the  new  certificate  could  be  issued;  Klee  v.  Klee,  47  Misc.  102,  93  N. 
Y.  Supp.  588,  holding  the  issuance  of  a  new  certificate  without  a  surrender  of  the 
old  one  was  effectual  where  the  wife  of  the  insured  named  aa  beneficiary  ran 
away  taking  the  certificate  with  her;  Grand  Lodge  A.  O.  U.  W.  v.  McFadden, 
213  Mo.  288,  111  S.  W.  1172,  on  the  manner  of  making  change  of  beneficiary  of 
benefit  certificate. 

Distinguished  in  Stronge  v.  Supreme  Lodge  K.  P.  189  N.  Y.  350,  12  L.R.A. 
(N.S.)  1211,  121  Am.  St.  Rep.  902,  82  N.  E.  433,  12  Ann.  Cas.  941,  Reversing 
111  App.  Div.  'J2,  97  N.  Y.  Supp.  661,  holding  the  attempt  of  the  insured  to 
change  the  beneficiary  where  the  old  one  refused  to  surrender  the  certificate  was 
not  effected  although  other  requirements  complied  with  where  the  beneficiary  had 
performed  the  consideration  for  the  designation  as  such. 
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Assignment  of  certificate  of  insurance. 

Cited  in  Dexter  v.  Supreme  Council  R.  T.  T.  97  App.  Div.  550,  90  N.  Y.  Supp. 
292,  holding  an  assignment  of  a  certificate  by  insured  and  beneficiary  having 
no  assignable  vested  interest  to  one  who  could  not  be  a  beneficiary  might  operate 
as  an  equitable  assignment;  Tidd  v.  Mclntyre,  116  App.  Div.  611,  101  N.  Y. 
Supp.  867,  holding  an  equitable  assignment  of  the  proceeds  of  a  policy  would  be 
enforced  although  the  insured  had  made  no  change  of  beneficiary  as  required  by 
the  policy  where  the  proposed  beneficiary  had  performed  the  consideration  for 
the  promise  to  make  such  change  and  the  agent  of  insurer  had  informed  insured 
that  the  change  would  not  be  necessary. 

61  L.  R.  A.  796,  SLATER  v.  SLATER,  175  N.  Y.  143,  96  Am.  St.  Rep.  619,  67 
N.  E.  224. 

Motion  to  amend  remittitur  granted  in  175  N.  Y.  499,  67  X.  E.  1090. 

Later   phase   of   same  case   in   99   App.   Div.   462,   91   X.   Y.    Supp.    269;    114 
App.  Div.  162,  99  X.  Y.  Supp.  564,  Affirming  46  Misc.  334,  94  X.  Y.  Supp.  900. 
Good   will   and    firm    name    as   partnership   assets. 

Cited  in  Brooklyn  Trust  Co.  v.  McCutchen,  189  Fed.  276,  holding  that  under 
agreement  between  partners  that  upon  death  of  one,  agreed  valuation  fixed  at  end 
of  year,  wTould  be  considered  value  of  interest  of  partner,  good  will  would  not  be 
assumed  to  be  included ;  Ludwig  &  Co.  v.  Claviola  Co.  144  App.  Div.  392,  129  X. 
Y.  Supp.  310,  holding  that  where  firm  has  manufactured  and  sold  pianos  which 
have  become  known  to  trade  under  tradename,  such  tradename  passes  to  buyer 
of  firm's  assets  and  good  will;  James  Van  Dyke  Co.  v.  F.  V.  "Reilly  Co.  73  Misc. 
90,  130  X.  Y.  Supp.  755,  holding  that  name  and  style  under  which  partnership 
business  has  been  run,  is  part  of  good  will;  Hutchins  v.  Page,  204  Mass.  291,  134 
Am.  St.  Rep.  656,  90  X.  E.  565,  holding  a  partner  who  on  the  dissolution  of  the 
partnership  uses  the  good  will  and  assets  of  the  business  and  carries  it  on  in  the 
partnership  name  is  liable  to  the  former  partner  to  account  for  the  fair  value  of 
such  good  will;  Joseph  v.  Herzig,  198  X.  Y.  461,  92  X.  E.  103,  Modifying  135 
App.  Div.  145,  120  X.  Y.  Supp.  34,  affirming  that  good  will  and  use  of  firm  name 
were  partnership  assets;  Joseph  v.  Herzig,  130  App.  Div.  708,  115  X.  Y.  Supp. 
330,  on  liability  of  partner  continuing  the  business  after  the  dissolution  of  the 
partnership  to  account  for  the  value  of  the  good  will  and  the  use  of  the  firm 
name;  Freeman  v.  Freeman,  86  App.  Div.  113,  83  X.  Y.  Supp.  478,  holding  the 
good  will  of  a  bankrupt  firm  is  an  assignable  asset  which  on  a  sale  of  the  prop- 
erty by  the  trustee  in  bankruptcy  passes  to  the  purchaser;  Re  Silkman,  121  App. 
Div.  217,  105  X.  Y.  Supp.  872,  holding  a  surviving  partner,  also  the  executor 
of  the  deceased  partner's  estate  may  on  his  purchasing  the  interests  of  the  de- 
ceased partner  in  the  business  be  charged  on  an  accounting  with  the  value  of  the 
good  will;  Re  Keahon,  60  Misc.  509,  113  X.  Y.  Supp.  926,  holding  the  good  will 
of  a  business  carried  on  by  the  administratrix  in  the  decedent's  name  is  an  asset 
taxable  in  her  hands;  Lindemann  v.  Rusk,  125  Wis.  234,  104  X.  W.  119,  holding 
the  organization  of  a  new  bank  under  the  name  of  one  ceasing  business  by  virtue 
of  the  time  limit  for  its  existence,  and  the  use  of  the  old  offices  amounted  to  an 
appropriation  of  the  good  will  which  might  be  regarded  as  a  sale. 

Hiiilit    to   firm    name   on    dissolution    of   partnership. 

i 

Cited  in  Steinfeld  v.  Xational  Shirt  Waist  Co.  99  App.  Div.  289,  90  XT.  Y. 
Supp.  964,  holding  upon  the  dissolution  of  a  firm  the  right  to  the  use  of  the 
firm  name  passes  to  the  partner  -purchasing  the  business;  Kram  v.  Shyev,  57 
Misc.  113,  107  X.  Y.  Supp.  539,  holding  an  out  going  partner  might  require  the 
partner  continuing  the  business  as  the  purchaser  of  the  good  will  and  assets  of 
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the  partnership  to  cease  using  the  name  of  the  firm  or  make  the  present  member- 
ship of  the  firm  a  matter  of  record. 

Distinguished  in  Read  v.  Mackay,  47  Misc.  438,  95  N.  Y.  Supp.  935;  Lepow  v. 
Kottler,  115  App.  Div.  233,  100  X.  Y.  Supp.  779, — holding  on  the  dissolution  of  a 
partnership  the  partner  purchasing  the  business  could  not  enjoin  the  other  part- 
ner from  also  using  the  firm  name  where  the  agreement  silent  as  to  the  use 
thereof;  Masters  v.  Brooks,  132  App.  Div.  880,  117  N.  Y.  Supp.  585,  holding 
after  the  dissolution  of  a  law  firm  carried  on  in  the  name  of  one  of  the  members, 
such  member  continuing  the  business  in  his  name  is  not  liable  for  an  accounting 
as  having  appropriated  the  good  will  of  the  business. 
Effect  of  dissolution  of  partnership  on  subsequent  rlgrhts  of  parties. 

Cited  in  note  (17  L.R.A.  (N.S.)  399)  on  right  of  surviving  partner  to  com- 
pensation for  personal  services  in  winding  up  business  of  firm. 

Distinguished   in   Brady   v.  Powers,   112   App.   Div.  851,   98  N.  Y.   Supp.  237, 
holding  after  notice  of  dissolution  of  partnership  a  partner  continuing  business 
is  not  liable  to  account  for  profits  from  subsequent  years  where  the  partnership 
had  no  capital  carried  over  from  year  to  year. 
Use   of  fictitious   partnership   name. 

Cited  in  Jenner  v.  Sliope,  67  Misc.  162,  121  N.  Y.  Supp.  599  (dissenting 
opinion),  on  the  right  to  the  use  of  a  fictitious  partnership  name. 

61  L.  R.  A.  800,  LIVINGSTON  v.  LIVINGSTON,  173  N.  Y.  377,  93  Am.  St.  Rep. 

600,  66  N.   E.   123. 
Acquirement  of  vested  rig-lit  In  an  award  of  alimony. 

Cited  in  Wetmore  v.  Markoe,  196  U.  S.  72,  49  L.  ed.  392,  25  Sup.  Ct.  Rep.  172, 
2  Ann.  Gas.  2(55,  holding  an  award  of  alimony  for  the  support  of  wife  and 
children  without  a  reservation  of  a  right  to  alter  or  modify  it  was  not  barred 
by  a  discharge  in  bankruptcy;  Mayer  v.  Mayer,  154  Mich.  390,  19  L.R.A. (N.S.) 
247,  129  Am.  St.  Rep.  477,  117  N.  W.  890,  holding  a  decree  for  alimony  made 
without  reservation  is  final  and  not  subject  to  change;  Tisdale  v.  Rider,  119  App. 
Div.  598,  104  N.  Y.  Supp.  77,  holding  a  decree  for  separation  with  a  provision 
for  alimony  vested  a  substantial  property  right  in  the  wife  which  became  effective 
as  a  lien  upon  the  bequest  by  a  sequestration  order ;  Krauss  v.  Krauss,  127  App. 
Div.  742,  111  N.  Y.  Supp.  788,  holding  such  a  vested  right  existed  in  alimony 
accruing  under  a  decree  therefor,  that  it  cannot  be  taken  away  by  any  subse- 
quent action  of  the  courts  or  legislature;  Sistare  v.  Sistare,  218  U.  S.  20,  54  L. 
ed.  911,  28  L.R.A. (N.S.)  1077,  30  Sup.  Ct.  Rep.  682,  20  Ann.  Gas.  1061,  Reversing 
80  Conn.  8,  125  Am.  St.  Rep.  102,  66  Atl.  772,  holding  a  judgment  for  alimony, 
there  being  no  statutory  reservations  of  the  right  to  amend  was  as  to  past  due 
installments  entitled  to  full  faith  and  credit  in  the  courts  of  another  state; 
Patton  v.  Patton,  67  Misc.  406,  123  N.  Y.  Supp.  329,  holding  a  final  decree  for 
alimony  containing  no  qualifications  is  entitled  to  full  faith  and  credit  in  courts 
of  another  state;  Freund  v.  Freund,  71  N;  J.  Eq.  527,  63  Atl.  756,  on  a  provision 
for  alimony  in  an  absolute  decree  of  divorce  being  final  in  the  absence  of  reserva- 
tion in  the  decree. 

Cited   in   note    (2    L.R.A. (N.S.)    237)    as   to   whether   alimony   terminates   on 
death  of  husband. 
Xature   and    status   of    the    marriage    contract. 

Cited  in  Coe  v.  Hill,  201  Mass.  21,  86  N.  E.  949,  discussing  the  nature  and 
status  of  the  marriage  contract. 
Impairment  of   vested  rights. 

Cited  in  Macartney  v.  Shipherd,  60  Or.  142,  117  Pac.  814,  holding  that  statute 
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which  attempted  to  validate  appeals  filed  after  time  for  filing  had  elapsed,  ia 
invalid,  as  interfering  with  vested  rights  under  contract;  Brearley  School  v. 
Ward,  201  N.  Y.  378,  40  L.R.A.(N.S.)  1224,  94  X.  E.  1001,  Ann.  Cas.  1912B,  251, 
Affirming  138  App.  Div.  839,  123  X.  Y.  Supp.  614  (dissenting  opinion),  on  va- 
lidity of  statute  allowing  levy  of  execution  on  income  derived  from  trust  fund. 
Judgments. 

Cited  in  State  ex  rel.  Lownsberry  v.  District  Ct.  102  Minn.  490,  113  X.  W.  697r 
holding  a  judgment  declaring  void  a  contract  under  which  street  improvements 
were  made,  is  rendered  inoperative  by  virtue  of  curative  provisions  in  the  city 
charter;  Chiles  v,  Buckner  School  Dist.  103  Mo.  App.  247,  77  S.  W.  82,  holding  a 
judgment  vesting  rights  in  a  party  is  not  subject  to  impairment  by  subsequent 
legislation;  People  v.  Keenan,  110  App.  Div.  542,  97  X.  Y.  Supp.  77,  holding  an 
act  requiring  moneys  paid  into  court  and  remaining  unclaimed  for  twenty  vears 
to  be  paid  over  to  state  treasurer  does  not  nullify  or  vacate  decrees  of  ?ourt. 
Jurisdiction  of  courts  over  marital  status  of  citizens. 

Cited  in  DeVall  v.  DeVall,  57  Or.  143.  109  Pac.  755,  holding  that  authority 
to  grant  divorce  and  award  alimony,  though  statutory  carries  with  it  such  powers 
as  expressly  given  and  such  as  may  be  necessarily  incidental  to  its  exercise: 
Mitchell  v.  Mitchell,  63  Misc.  583,  117  X.  Y.  Supp.  671,  holding  courts  of  state 
might  annul  the  marriage  of  residents  of  state,  below  the  legal  age,  which  was 
performed  in  another  state  where  it  was  valid ;  Goodsell  v.  Goodsell,  82  .App.  Div. 
68,  81  N.  Y.  Supp.  806,  34  X.  Y.  Civ.  Proc.  Rep.  80,  recognizing  that  courts 
have  no  inherent  authority  to  grant  divorces  and  alimony. 
Right  to  have  an  award  of  alimony. 

Cited   in    Wilson   v.   Hinman,    182   X.   Y.   411,   2   L.R.A.(X.S.)    236,    108   Am. 
St.  Rep.  820,  75  X.  E.  236,  as  recognizing  that  the  foundation  for  an  award  of 
alimony  rested  in  the  marital  obligation  of  the  husband's  support. 
.1  ii«l)i '"»•'>  i .   what   may   constitute. 

Cited  in  Van  Xostrand  v.  Van  Xostrand,  126  App.  Div.  927,  110  N.  Y.  Supp. 
665,  on  whether  a  determination  amending  a  judgment  is  to  be  treated  as  a 
judgment. 

61  L.  R.  A.  807,  GILBERT  v.  FIXCH,  173  N.  Y.  455,  93  Am.  St.  Rep.  623,  66 

X.  E.  133. 
Effect  of  release   of  joint   tort   feasor   on   the   remainder. 

Cited  in  Walsh  v.  Xew  York  C.  4;  H.  R.  R.  Co.  204  X.  Y.  63,  37  L.R.A.(X.S.) 
1140,  97  X.  E.  408,  Affirming  140  App.  Div.  4,  124  X.  Y.  Supp.  312,  holding  that 
settlement  of  action  against  one  of  two  joint  tort  feasors  does  not  bar  action 
against  others  unless  it  is  shown  to  have  been  made  under  circumstances  which 
operate  to  discharge  them;  Fitzgerald  v.  Union  Stock  Yards  Co.  89  Xeb.  400,  33 
L.R.A.(X.S.)  987,  131  X.  W.  612,  holding  that  settlement  with  one  joint  tort 
feasor  and  payment  of  damages  is  not  defense  to  action  against  another,  unless 
it  was  agreed  that  payment  was  in  settlement  of  all  damages;  \Iatheson  v.  O'Kanr, 
211  Mass.  96,  39  L.R.A.(X.S.)  478,  97  X.  E.  638,  Ann.  Cas.  1913B,  267,  holding 
that  covenant  not  to  sue  one  of  several  joint  tort  feasors,  does  not  operate  to  dis- 
charge others;  Kropidlowski  v.  Pfister  &  V.  Leather  Co.  149  Wis.  426,  39  L.R.A. 
(X.S.)  512,  135  X.  W.  839,  holding  that  release  of  and  covenant  not  to  sue  one 
of  several  joint  tort  feasors,  which  expressly  states  that  sum  received  is  merely 
part  satisfaction  will  not  prevent  suit  against  other  wrongdoers;  Gaetjens  v. 
Xew  York,  145  App.  Div.  641,  130  X.  Y.  Supp.  405,  holding  that  where  two  of 
three  tort  feasors  made  settlement  with  injured  party,  that  party  can  recover 
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against  third  only  so  much  of  compensation  for  his  injury  as  has  not  been 
paid  by  others;  Snyder  v.  Mutual  Teleph.  Co.  135  Iowa,  227,  14  L.R.A.  (N.S.) 
328,  112  N.  W.  776,  holding  a  settlement  of  the  entire  claim  with  one  joint  tort 
feasor  operates  as  a  release  of  the  other  joint  tort  feasors ;  Edens  v.  Fletcher,  79 
Kan.  143,  19  L.R.A.  (N.S.)  618,  98  Pac.  784,  holding  an  acknowledgment  of  satis- 
faction against  two  of  several  joint  wrong  doers  does  not  release  the  others  where 
a  stipulation  in  the  release  reserves  the  right  to  proceed  against  the  others; 
Carey  v.  Bilby,  63  C.  C.  A.  361,  129  Fed.  206;  Hirschfield  v.  Alsberg,  47  Misc. 
144,  93  X.  Y.  Supp.  617;  Morris  v.  North  American  Mercantile  Agency  Co.  53 
Misc.  576,  103  N.  Y.  Supp.  761 ;  Kolb  v.  National  Surety  Co.  176  N.  Y.  238,  68 
N.  E.  247, — holding  the  release  of  a  joint  tort  feasor  under  an  agreement  re- 
serving the  right  to  enforce  the  judgment  recovered  against  the  others,  did  not 
release  such  other  wrong  doers;  Meyers  v.  Acker,  M.  &  C.  Co.  65  Misc.  578,  120 
N.  Y.  Supp.  828,  holding  the  release  of  a  street  railway  company  from  liability 
tor  injury  to  an  employee,  in  the  absence  of  a  reservation  released  the  owner  of 
the  wagon  colliding  with  the  car  and  who  was  jointly  liable;  Schwartz  v.  Kuhn, 
71  Misc.  152,  126  N.  Y.  Supp.  568,  holding  that  owner  who  pays  contract  price 
for  erection  of  building,  notwithstanding  failure  to  perform  contract,  does  not 
thereby  release  architect  for  his  failure  to  exercise  ordinary  skill  in  supervision 
of  work,  where  owner  reserves  rights  against  architect;  Wheeler  v.  Werner,  140 
App.  Div.  698,  125  N.  Y.  Supp.  637,  holding  that  where  principal  debtor  was 
equitable  owner  of  50  shares  of  stock  and  receipt  was  given  him  for  $1,000  in 
full,  but  reserving  right  against  record  holders  latter  was  not  released  as  sure- 
ty under  banking  laws. 

Cited  in  footnote  to  Louisville  &  E.  Mail  Co.  v.  Barnes,  64  L.R.A.  574,  which 
holds  release  of  one  joint  tort  feasor  from  further  liability  on  payment  of  part 
of  demand,  not  a  release  of  the  other. 

Cited  in  notes    (19  L.R.A. (N.S.)    619)    on  effect,  in  release  of  one  joint  tort 
feasor,  of  reservation  of  right  as  against  others;   (92  Am.  St.  Rep.  882)  on  release 
of  one  joint  tort  feasor  as  affecting  liability  of  others;    (111  Am.  St.  Rep.  283, 
284)    on    release   of   one   joint   tort   feasor   without   releasing   of   others. 
Right    to    subrogation. 
,     Cited  in  note   (99  Am.  St.  Rep.  503)   on  right  of  subrogation. 

Distinguished  in  Brinckerhoff  v.  Holland  Trust  Co.  159  Fed.  201,  where  agent 
compelled  to  reimburse  principal  for  a  loss  was  only  negligent  and  did  not  profit 
by  such  loss  to  principal. 
Avoidance  of  an  illegal  transfer  of  a  business. 

Distinguished  in  Bowers  v.  Ocean  Acci.  &  G.  Corp.  110  App.  Div.  695,  97  N.  Y. 
Supp.  485,  where  vendees,  in  an  .action  by  receiver  for  vendor  to  recover  com- 
mission on  premiums  received  on  policies  were  estopped  to  set  up  that  the  con- 
tract of  vendors  to  sell  their  business  to  vendees  was  ultra  vires. 
Right   of   corporation    to    sell   business. 

Distinguished  in  Raymond  v.  Security  Trust  &  L.  Ins.  Co.  Ill  App.  Div.  194, 
97  N.  Y.  Supp.  557,  holding  a  life  insurance  company  doing  a  losing  business 
without  prospect  for  a  change  might  in  good  faith  cease  operations  by  a  sale  of 
the  business  to  another  corporation. 
Liability   of   directors   selling:   entire   corporate   property. 

Cited  in  note  (26  L.R.A.  (N.S.)  267,  268)  on  liability  of  directors  selling  and 
distributing  proceeds  of  entire  corporate  property,  for  corporate  debts. 
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61  L.  R.  A.  81],  MARINO  v.  LEHMAIER,  173  X.  Y.  530,  06  N.  E.  572. 
Assumption   <>i    risks   <>l    employment    by   minor. 

Cited  in  Inland  Steel  Co.  v.  Yedinak,  172  Ind.  431,  87  N.  E.  229,  holding  a 
child  employed  in  a  factory  in  violation  of  the  child  labor  law  is  not  chargeable 
with  the  assumption  of  risks;  Bromberg  v.  Evans  Laundry  Co.  134  Iowa,  45, 
111  X.  W.  417,  13  Ann.  Cas.  33:  \Voolf  v.  N  annum  Co.  128  Iowa,  269,  103  X.  \V. 
785, — holding  the  burden  was  on  the  employer  of  a  child  below' the  age  required 
by  statute,  in  support  of  a  plea  of  assumption  of  risk,  to  show  that  deceased  was 
possessed  of  sufficient  knowledge  to  appreciate  the  danger;  Syneszewski  v. 
Schmidt,  153  Mich.  442,  116  N.  W.  1.107,  holding  no  assumption  of  risk  on  part 
of  child  employed  in  violation  of  the  child  labor  law;  Kierman  v.  Eidlitz,  109 
App.  Div.  728,  96  N.  Y.  Supp.  387:  Rooney  v.  Brogan  Constr.  Co.  107  App.  Div. 
203,  95  N.  Y.  Supp.  1, — holding  the  question  of  whether  an  employee  assumed  the 
risk  of  injury  because  of  unguarded  elevator  shafts  was  for  the  jury  where  a 
statutory  duty  to  provide  guards  existed;  Rahn  v.  Standard  Optical  Co.  110  App. 
Div.  503,  96  N.  Y.  Supp.  1080,  holding  it  was  a  question  for  the  jury  whether 
a  boy  employed  in  violation  of  statute  assumed  the  risk  of  injury  from  a  saw 
he  was  operating. 

Cited  in  note  (1  L.R.A.  (X.S.)  280)  on  assumption  of  risk  by  minor  employee. 
Kiu'lH  to  charge  minor  witli  contributory  negligence. 

Cited  in  Stenson  v.  J.  H.  Flick  Constr.  Co.  146  App.  Div.  68,  130  N.  Y.  Supp. 
555,  to  the  point  that  contributory  negligence  of  child  of  mature  years,  when  child 
was  employed  in  violation  of  statute,  is  question  for  jury;  Norman  v.  Virginia- 
Pocahontas  Coal  Co.  68  W.  Va.  414,  31  L.R.A. (N.S.)  509,  69  S.  E.  857  (dissent- 
ing opinion),  on  liability  of  child  to  charge  contributory  negligence  where  em- 
ployed in  dangerous  occupation  contrary  to  statute;  Gallenkamp  v.  Garvin  Mach. 
Co.  91  App.  Div.  ]44,  86  N.  Y.  Supp.  378:  Sitts  v.  Waiontha  Knitting  Co.  94 
App.  Div.  44,  87  N.  Y.  Supp.  911  :  Dragotto  v.  Plunkett,  113  App.  Div.  649, 
99  N.  Y.  Supp.  361;  Lowry  v.  Anderson  Co.  96  App.  Div.  468,  89  N.  Y.  Supp. 
107, — holding  contributory  negligence  is  not  as  a  matter  of  law  imputable  to  a 
child  employed  in  violation  of  a  child  labor  statute. 

Cited  in  note  (12  L.R.A.(N.S.)  462)  on  right  of  employer  of  child  under  stat- 
utory age  to  set  up  contributory  negligence,  or  assumption  of  risk. 

Distinguished  in  Darsam  v.  Kehlmann,  123  La.  172,  20  L.R.A. ( N.S ).  885,  48 
So.  781,  holding  a  minor  employed  in  violation  of  a  statute  might  be  chargeable 
with  contributory  negligence  where  employed  on  representations  that  he  was  of 
legal  age  and  was  not  injured  in  the  course  of  his  employment  but  by  coming 
in  contact  with  machinery  to  which  he  did  not  have  to  expose  himself;  Fortune  v. 
Hall,  122  App.  Div.  253,  106  N.  Y.  Supp.  787,  holding  the  fact  that  a  minor  was 
employed  in  violation  of  child  labor  law  did  not  permit  the  imputation  of  con- 
tributory negligence  where  he  had  passed  the  statutory  age  before  the  accident 
occurred;  Lee  v.  Sterling  Silk  Mfg.  Co.  134  App.  Div.  ]28,  118  N.  Y.  Supp.  852 
(dissenting  opinion),  on  right  of  employer  violating  child  labor  law  to  set  up 
contributory  negligence  on  the  part  of  the  child. 

Disapproved   in   Berdos  v.  Tremont  &   S.  Mills,  209  Mass.  497,  95  N.   E.  876, 
Ann.  Cas.  1912B,  797,  holding  that  child  employed  in  mill  in  violation  of  statute 
must  in  order  to  recover  show  that  at  time  of  injury  he  was  in  exercise  of  due 
care. 
I'ailurc   to  comply   with   statute  as    IM-J;  li««-n«M-. 

Cited  in  Racine  v.  Morris,  201  N.  Y.  244,  94  N.  E.  864,  holding  that  legislature 
may  by  statute  create  duty  violation  of  which  will  give  cause  of  action  for  dam- 
ages to  one  to  whom  duty  was  owing;  Sipes  v.  Michigan  Starch  Co.  137  Mich. 
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262,  100  .X.  YV.  447,  holding  failure  to  provide  guards  for  machinery  as  ordered 
by  the  factory  inspector  was  evidence  of  negligence;  Rolin  v.  R.  J.  Reynolds 
Tobacco  Co.  141  X.  C.  303,  7  L.R.A.  (N.S.)  33!),  ,13  S.  E.  8!)1,  8  Ann.  Cas.  638; 
Perry  v.  Tozer,  90  Minn.  437,  101  Am.  St.  Rep.  416,  97  N.  NY.  337,— holding  the 
employment  of  a  child  in  violation  of  a  child  labor  law  creates  a  presumption 
of  negligence  on  the  part  of  the  employer;  Jenks  v.  Thompson,  179  N.  Y.  26,  71 
N.  E.  206,  holding  the  violation  of  a  labor  law  in  failing  to  provide  a  suitable 
scaffolding  created  a  presumption  of  negligence;  Koester  v.  Rochester  Candy 
Works,  194  N.  Y.  95,  19  L.R.A.  (N.S.)  784,  87  N.  E.  77,  16  Ann.  Cas.  589,  holding 
court  erred  in  refusing  to  charge  that  an  employer  employing  a  child  below  the 
statutory  age  would  not  be  guilty  of  negligence  if  led  while  in  the  exercise  of 
proper  vigilance  to  believe  the  child  above  the  statutory  age;  Pelin  v.  New 
York  C.  &  H.  R.  R.  Co.  102  App.  Div.  75,  92  N.  Y.  Supp.  468,  holding  the  violation 
of  a  statute  prohibiting  employees  from  working  more  than  a  specified  time  with- 
out a  rest  was  evidence  of  negligence;  Fish  v.  Utica  Steam  &  Mohawk  Valley 
Cotton  Mills,  109  App.  Div.  329,  95  N.  Y.  Supp.  673,  holding  the  permission  to  a 
minor  to  clean  machinery  while  in  motion  in  violation  of  a  statute  was  evidence 
of  the  particular  acts  of  negligence  alleged:  Lee  v.  Sterling  Silk  Mfg.  Co.  115 
App.  Div.  590,  101  N.  Y.  Supp.  78,  Reversing  47  Misc.  184,  93  N.  Y.  Supp.  560, 
holding  employment  of  children  in  violation  of  statute  is  not  such  conclusive 
evidence  of  defendant's  negligence  as  to  exclude  evidence  of  contributory  negli- 
gence; Kenyon  v.  W.  P.  Sanford  Mfg.  Co.  119  App.  Div.  572,  103  N.  Y.  Supp. 
1053,  holding  it  was  competent,  in  an  action  by  a  minor  to  recover  for  injuries, 
for  the  jury  to  take  into  consideration  on  question  of  defendant's  negligence  that 
she  was  employed  without  having  the  employment  certificate  required  by  statute; 
Shields  v.  Paul  B.  Pugh  &  Co.  122  App.  Div.  589,  107  N.  Y.  Supp.  604,  holding 
the  violation  by  a  contractor  of  a  building  ordinance  was  evidence  of  negligence 
which  gives  a  cause  of  action  for  injuries  resulting;  Kircher  v.  Iron  Clad  Mfg. 
Co.  134  App.  Div.  145,  118  N.  Y.  Supp.  823,  holding  the  burden  is  on  an  employee 
employing  a  minor  in  violation  of  a  labor  law  to  overcome  the  presumption 
of  negligence;  Flanagan  v.  Carlin  Constr.  Co.  134  App.  Div.  241,  118  N.  Y.  Supp. 
953,  holding  evidence  of  defendant's  violation  of  statutory  duty  to  provide  a  safe 
place  for  employees  to  work  presented  a  question  of  defendants'  negligence  re- 
quiring its  submission  to  the  jury;  New  York  v.  Chelsea  Jute  Mills,  43  Misc.  270, 
88  N.  Y.  Supp.  1085,  holding  fact  of  good  faith  in  believing  child  of  required 
age  did  not  excuse  the  employment  of  a  child  below  the  statutory  age;  Regling 
v.  Lehmaier,  50  Misc.  333,  98  N.  Y.  Supp.  642,  holding  the  "employment  of  a 
child  below  the  statutory  age  in  the  operation  of  a  dangerous  machine  was  evi- 
dence of  negligence  for  the  jury;  Leathers  v.  Blackwell  Durham  Tobacco  Co. 
144  N.  C.  348,  9  L.R.A.(N.S.)  349,  57  S.  E.  11,  holding  the  employment  of  a  child 
below  the  statutory  age  is  per  se  negligence;  Schmidt  v.  Bruen,  36  Misc.  131, 
106  N.  Y.  Supp.  443,  holding  the  failure  to  file  the  certificate  required  of  a  child 
below  the  statutory  age  employed  in  a  factory  is  not  presumptive  of  negligence; 
Bushtis  v.  Catskill  Cement  Co.  128  App.  Div.  786,  113  N.  Y.  Supp.  294  (dissent- 
ing opinion),  on  the  presumption  of  actionable  negligence  created- by  the  violation 
of  a  statute. 

Cited  in  notes  (7  L.R.A.(N.S.)  336;  1  B.  R.  C.  631,  632,  633,  639)  on  employ- 
ment in  violation  of  statute  as  sustaining  child's  action  for  negligence. 

Disapproved  in  Nottage  v.  Sawmill  Phoenix,  133  Fed.  981,  holding  a  penal 
statute  for  the  protection  of  employees  against  unguarded  machinery  does  not 
change  the  common  law  rule  as  to  assumption  of  risk  of  injury  by  an  employee 
knowingly  using  such  unguarded  machinery. 
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Assumption    of    risk    of    master's    breach    of    statutory    duty. 

Cited  in  note  (6  L.R.A.  (N.S.)  982)  on  assumption  of  risk  of  master's  breach  of 
statutory  duty. 

61  L.  R.  A.  839,  STATE  v.  MOORE,  86  Minn.  422,  90  N.  W.  787. 
Single   and    compound    crimes. 

Cited  in  State  v.  Ames,  91  Minn.  377,  98  N.  \V.  190,  holding  that  an  indictment 
charging  defendant  with  accepting  a  certain  gross  sum  as  a  bribe  from  a  number 
of  persons  charges  but  one  offence,  and  is  not  sustained  by  proof  of  the  receipt 
of  various  sums  at  different  times  from  the  persons  named  in  the  indictment. 
Forging   and    uttering. 

Cited  in  State  v.  Klugherz,  91  Minn.  408,  98  N.  W.  99,  1  Ann.  Cas.  307,  holding 
that  the  making  of  a  forged  instrument  and  the  uttering  thereof  by  the  same 
person  at  the  same  time  constitute  but  one  oil'ense;  State  v.  Blodgett,  143  lovva, 
587,  121  N.  W.  685,  holding  that  acquittal  of  crime  of  uttering  forged  instru- 
ment is  not  bar  to  prosecution  for  forging  same  instrument. 

61  L.  R.  A.  824,  MATHIS  v.  SOUTHERN  R.  CO.  65  S.  C.  271,  43  S.  E.  684. 
Duty  of  carrier  to  receive  property  tendered  for  transportation. 

Cited  in  Adger  v.  Blue  Ridge  R.  Co.  71  S.  C.  224,  110  Am.  St.  Rep.  568,  50 
S.  E.  783,  holding  the  tendering  of  trunks  for  transportation  imposed  a  duty 
upon  the  carrier  of  carrying  them  upon  satisfactory  arrangements  being  made 
for  compensation. 

Cited   in   footnote   to  Memphis  News  Pub.   Co.   v.   Southern   R.   Co.    63   L.R.A. 
150,  which  denies  right  to  exclude  other  newspaper  publishers  from  use  of  train 
run  at  solicitation  of  particular  publisher. 
Duty   of  carrier  as  to   cars. 

Cited  in  Oregon  R.  &  Nav.  Co.  v.  Dumas,  104  C.  C.  A.  641,  181  Fed.  785, 
holding  that  carrier's  special  contract  to  furnish  shipper  specified  number  of 
cars  at  specific  times  and  places  is  not  invalid,  as  contrary  to  public  policy. 

Cited  in  footnote  to  Loraine  v.  Pittsburg,  J.  E.  &  E.  R.  Co.  61  L.R.A.  502, 
which  sustains  right  to  mandamus  to  compel  carrier  to  furnish  cars  without  ex- 
acting compliance  with  illegal  conditions. 

Cited  in  notes  (130  Am.  St.  Rep.  45;  10  L.R.A. (N.S.)  318,  320)  on  duty  of 
carrier  as  to  refrigerator  cars;  (20  L.R.A. (N.S.)  310)  on  duty  of  carrier  to 
furnish  cars  of  type  not  owned  by  it. 

61  L.  R.  A.  829,  BARRETT  v.  LAKE  ONTARIO  BEACH  1MPROV.  CO.  174  N. 
Y.  310,  66  N.  E.  968. 

Reargument  denied  in  175  N.  Y.  464,  67  N.  E.  1080. 

Liability    to    third    parties    of    one    providing    defective    places    or    appli- 
ances. 

Cited  in  Statler  v.  George  A.  Ray  Mfg.  Co.  125  App.  Div.  73,  109  N.  Y.  Supp. 
372,  holding  a  manufacturer  selling  a  defective  steam  boiler  is  liable  for  injuries 
resulting  from  its  explosion  regardless  of  any  contractual  relations  between  the 
parties;  Connors  v.  Great  Northern  Elevator  Co.  90  App.  Div.  313,  85  N.  Y. 
Supp.  644,  holding  defendant  company  undertaking  to  furnish  appliances  for 
unloading  grain  with  knowledge  that  its  negligent  operation  would  endanger  the 
lives  of.  many  was  liable  where  an  employee  of  the  user  of  the  appliance  was 
killed;  Lusk  v.  Peck,  132  App.  Div.  430,  116  N.  Y.  Supp.  105,  holding  the  lessor 
of  grounds  used  for  the  exhibition  of  ball  games  was  liable  for  injuries  received 
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by  spectators  on  the  collapse  of  the  grand  stand  which  was  in  such  a  defective 
condition  that  the  defects  might  have  been  discovered;  Fish  v.  Wavorly  Electric 
Light  &  P.  Co.  189  N.  Y.  34,5,  13  L.R.A.  (N.S.)  233,  82  N.  E.  150,  holding  that 
the  fall  of  an  electric  light  which  was  maintained  in  a  store  for  hire  by  an 
electric  company  makes  a  case  for  the  jury  as  to  company's  liability  to  a  clerk 
injured  thereby. 

Cited   in   note    (17   L.R.A.(X.S.)    1166)    on   liability   of   owner   for   injury   to 
tenant's  guests  or  employees  by  defect  in  premises. 
lin(>    of  person   providing  public  amusements  to  spectators. 

Cited  in  Greene  v.  Seattle  Athletic  Club,  60  Wash.  304,  32  L.R.A.(N.S.)  718, 
111  Pac.  157,  holding  that  leasee  of  new  state  armory  for  purpose  of  giving 
exhibition  is  not  liable  for  injury  to  patron  caused  by  balcony  railing  giving  way 
at  time  when  balcony  is  not  over  crowded,  simply  because  he  did  not  make 
inspection  to  discover  latent  defects;  Stickel  v.  Rivcrview  Sharpshooters  Park  Co. 
159  111.  App.  115,  holding  that  owner  of  amusement  park  is  liable  for  injury  to 
patron  arising  from  defects  in  structure  or  apparatus  employed  by  concessioner, 
where  he  receives  portion  of  sums  paid  for  admission  and  retains  general  charge 
of  grounds;  Sebeck  v.  Plattdeutsche  Volksfest  Verein,  59  C.  C.  A.  531,  124  Fed. 
15,  holding  defendant  association  operating  an  amusement  park  was  not  liable  for 
injuries  to  a  spectator  by  the  explosion  of  a  bomb  dividing  a  fireworks  exhibition 
.given  under  the  management  of  competent  persons  who  had  manufactured  the 
fireworks. 

Cited  in  note  (3  L.R.A.  (N.S.)  1133)  on  liability  of  one  maintaining  place  of 
public  amusement  for  safety  of  patrons. 

Distinguished  in  Deyo  v.  Kingston  Consol.  R.  Co.  94  App.  Div.  582,  88  N.  Y. 
Supp.  487,  holding  defendant  company  operating  an  amusement  park  for  profit 
was  not  liable  when  a  spectator  was  injured  by  negligence  in  the  handling  of 
fireworks  on  the  part  of  employees  of  fireworks  company  giving  an  exhibition 
under  a  contract  with  defendant;  Lumsden  v.  Thompson  Scenic  R.  Co.  130  App. 
Div.  212,  114  N.  Y.  Supp.  421,  holding  plaintiff  having  knowledge  of  the  dangers 
incident  to  a  scenic  railway  could  not  recover  for  injuries  received  by  being 
thrown  therefrom  when  the  car  lurched  in  a  way  incident  to  its  operation  al- 
though no  notice  given  to  hang  on;  Turlington  v.  Tampa  Electric  Co.  62  Fla. 
406,  38  L.R.A. (N.S.)  76,  56  So.  696,  holding  that  keeper  of  public  bathing  and 
diving  place  is  liable  for  injury  to  patron  where  injury  is  proximate  conse- 
quence of  failure  of  such  keeper  to  keep  place  in  safe  condition. 

61  L.  R.  A.  833,  MULLEN  v.  LAKE  DRUMMOND  CANAL  &  WATER  CO.  130 

N.  C.  496,  41  S.  E.  1027. 

Liability    for    damages    resulting;    front    the    diversion    or    obstruction    of 
surface    waters. 

Cited  in  Rice  v.  Norfolk  &  C.  R.  Co.  130  N.  C.  376,  41  S.  E.  1031,  holding  de- 
fendant company  liable  to  plaintiff  for  injuries  caused  by  the  collection  and  di- 
version of  surface  water  from  its  natural  direction  onto  his  lands;  Briscoe  v. 
Parker,  145  N.  C.  17,  58  S.  E.  443,  holding  a  land  owner  collecting  surface 
waters  by  means  of  artificial  drains  is  liable  where  the  water  is  not  cast  into  a 
natural  water  way  but  allowed  to  soak  in  land  of  lower  owner;  Davenport  v. 
Norfolk  &  S.  &  S.  &  C.  R.  Cos.  148  N.  C.  293,  128  Am.  St.  Rep.  599,  62  S.  E. 
431,  holding  defendant  company  was  liable  where  in  the  construction  of  a  road 
over  a  right  of  way  acquired  by  condemnation  plaintiffs  drains  were  blocked  so 
.as  to  cast  surface  water  back  on  his  fields;  Roberts  v.  Baldwin,  151  N.  C.  408,  66 
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S.  E.  346,  holding  property  owner  liable  for  damages  caused  by  the  diversion  of 
the  natural  flow  of  surface  water. 
Of    natural    water wa ys. 

Cited  in  Briscoe  v.  Young,  131  N.  C.  388,  42  S.  E.  893,  holding  defendant 
diverting  a  stream  at  one  point  and  returning  it  to  its  old  channel  at  another 
point  is  liable  where  in  so  doing  lands  of  an  adjoining  owner  are  rendered  unfit 
for  cultivation;  Craft  v.  Norfolk  &  S.  R.  Co.  130  N.  C.  51,  48  S.  E.  519,  holding 
defendant  cutting  through  a  natural  water  shed  so  as  to  cause  waters  of  one 
stream  to  flow  into  another  was  liable  for  the  flooding  of  plaintiffs  land  which 
was  bounded  by  the  latter  stream. 
Appropriation  of  private  property  for  a  public  use. 

Cited  in  State  v.  New,  130  N.  C.  737,  41  S.  E.  1033,  holding  defendant  was  not 
guilty  of  obstructing  justice  in  preventing  a  road  overseer  constructing  a  drain- 
age ditch  on  his  land  where  no  provision  made  for  the  taking  of  property  for 
such  purpose. 
Recovery   of    damages    for   injury   to    land. 

Followed  in  Fereber  v.  Lake  Drummond  Canal  &  Water  Co.  130  N.  C.  745, 
41  S.  E.  1037;  Williams  v.  Drummond  Water  &  Canal  Co.  130  N.  C.  746,  41 
S.  E.  1030;  Bullock  v.  Lake  Drummond  Canal  &  Water  Co.  132  N.  C.  180,  43 
S.  E.  593;  Norris  v.  Lake  Drummond  Canal  &  Water  Co.  132  N.  C.  183,  43  S. 
E.  593;  Pinnix  v.  Canal  Co.  132  N.  C.  125,  43  S.  E.  578, — holding  canal  company's 
liability  to  adjoining  owner  for  damages  from  throwing  of  mud  on  his  land  and 
from  flooding  it  by  filling  up  sweat  ditch. 

Cited  in  Dale  v.  Southern  R.  Co.  132  N.  C.  708,  44  S.  E.  399,  holding  in  an 
action  for  damages  for  trespass  to  realty  a  lessee  is  entitled  to  damages  accruing 
up  to  time  of  trial;  Cherry  v.  Lake  Drummond  Canal  &  Water  Co.  140  N.  C. 
424,  111  Am.  St.  Rep.  850,  53  S.  E.  138,  6  Ann.  Cas.  143,  holding  the  owner 
of  a  reversionary  interest  in  land  might  recover  damages  for  permanent  injuries 
caused  to  land  by  a  trespass  thereon;  Parks  v.  Southern  R.  Co.  143  N.  C.  295, 
12  L.R.A. (N.S.)  685,  55  S.  E.  701,  on  liability  for  damages  resulting  from  the 
diversion  of  surface  water  from  its  natural  course. 

Distinguished   in   Jones   v.   Kramer,    133   N.   C.   448,   45    S.   E.   827,   where  the 
measure  of  damages  for  the  temporary  obstruction  of  a  water  course  was  held 
to  be  the  loss  of  crops  occasioned  thereby  up  to  time  of  bringing  suit. 
Oamng'es    recoverable    on    condemnation    proceedings. 

Cited  in  Suffolk  &  C.  R.  Co.  v.  West  End  Land  &  Improv.  Co.  137  N.  C.  335, 
68  L.R.A.  336,  107  Am.  St.  Rep.  490,  49  S.  E.  350,  holding  where  a  railroad  con- 
demns all  of  a  street  the  abutting  owners  may  recover  compensation  for  the  full 
value  of  the  land  taken  less  the  value  of  benefits;  Bost  v.  Cabarrus  County,  152 
N.  C.  537,  67  S.  E.  1066,  on  the  damages  recoverable  on  condemnation  proceedings. 
Duty  to  maintain  bridge  over  race. 

Cited  in  note  (31  L.R.A.  (N.S.)  243)  on  duty  to  maintain  bridge  over  race 
intersecting  highway. 

61  L.  R.  A.  878,  SMITH  v.  INGRAM,  130  N.  C.  100,  40  S.  E.  984. 

Denial  of  petition  for  a  rehearing,  132  N.  C.  960,  61   L.R.A.  887,  95  Am.  St. 
Rep.  680,  44  S.  E.  643. 
Itiiiht    to    benefit    of    covenants    of    warranty. 

Distinguished  in  Hallyburton  v.  Slagle,  130  N.  C.  487,  41  S.  E.  877,  where 
a  person  to  defraud  creditors  conveyed  land  and  became  the  purchaser  from 
one  purchasing  at  a  sale  by  trustee  in  bankruptcy  the  title  acquired  by  the 
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bankrupt  accrued  to  tlic  benefit  of  the  original  grants:   Wiggins  v.  Fender,  132 

N.   C.  632,   61    L.R.A.   773,   44   S.   E.   362,   holding   a   covenant  of  warranty   will 

inure  to  the  benefit  of  the  grantee  although  the  word  assign  is  not  used  in  the 

warranty. 

Estoppel   of  married   woman    by   covenants  of   warranty. 

Cited  in  Burns  v.  Womble,  131  X.  C.  178,  42  S.  E.  573    (dissenting  opinion), 
refusing  to  accept  the  proposition  that  a  married  woman  is  estopped  by  covenants 
of  warranty  in  a  deed  made  for  purpose  of  conveying  only  her  dower  and  home- 
stead interests. 
Estoppel  by  deed. 

Cited  in  Drake  v.  Howetl,  133  N.  C.  107,  45  S.  E.  539,  holding  defendants  were 
not  estopped  from  denying  plaintifFs  title  where  the  instrument  under  which 
plaintiff  claimed  never  became  effective  as  a  deed  for  want  of  a  delivery;  Levi  v. 
Mathews,  76  C.  C.  A.  122,  145  Fed.  157,  holding  a  person  in  possession  acquiring 
title  by  adverse  possession  was  not  estopped  by  the  subsequent  taking  of  a  deed 
from  a  third  person  from  relying  upon  his  sources  of  title.  . 
Hiulii  of  married  woman  to  contract  with  respect  to  land. 

Cited  in  Smith  v.  Bruton,  137  N.  C.  82,  49  S.  E.  64,  holding  a  married  woman 
could  not  bind  herself  by  agreeing  to  arbitrate  the  question  of  title  of  land 
owned  by  her. 

61  L.  R.  A.  888,  KNOXVILLE  v.  KNOXVILLE  WATER  CO.  107  Tenn.  647,  64 
S.  W.  1075. 

Affirmed  in  189  U.  S.  435,  47  L.  ed.  890,  23  Sup.  Ct.  Rep.  531. 
l.«-ivisi:il  i  v«-   regulation   of   public  service   corporations. 

Cited  in  Tampa  v.  Tampa  Waterworks  Co.  45  Fla.  623,  34  So.  631,  affirming 
the  power  of  the  legislature  in  the  absence  of  constitutional  or  contractual  pro- 
hibitions to  fix  and  regulate  the  rates  chargeable  by  a  water  company;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  155  Fed.  561,  affirming  power  of  states  to 
regulate  charges  for  telephone  services;  Neas  v.  Borches,  109  Tenn.  403,  97  Am. 
St.  Rep.  851,  71  S.  W.  50  (dissenting  opinion),  on  the  nature  of  measures  em- 
braceable  within  the  exercise  of  the  police  power. 

Cited  in  notes  (61  L.R.A.  100,  103)  on  control  of  water  rates;   (33  L.R.A. (N.S.) 
761)    on  power  of  municipality,  apart  from  contract,  to  regulate  public  service 
rates. 
Effect  of  failure  to  notify  absent  member  of  a  special  meeting. 

Cited  in  Gale  v.  Moscow,  15  Idaho,  338,  97  Pac.  828,  holding  the  validity  of 
an  authorized  special  meeting  of  a  city  counsel,  sufficient  members  being  present 
to  constitute  a  quorum  was  not  affected  by  the  failure  to  notify  one  member  who 
was  at  such  a  distance  that  he  could  not  have  reached  the  meeting  if  he  had 
been  notified. 
Validity  of  publication  of  leprnl  notices  in  Sunday  paper. 

Cited  in  Stearns  v.  State,  23  Okla.  477,  100  Pac.  909,  holding  the  publication 
of  a  mayor's  proclamation  calling  an  election  in  the  Sunday  edition  of  a  daily 
paper  was  sufficient. 

•  ..?  .'-    -j  "iVM*.]!;/.'.  fir  <v>tj  ) 
61  L.  R.  A.  900,  TAYLOR  v.  CITIZENS'  SAV.  BANK,  114  Ky.  577,  102  Am. 

St.  Rep.  293,  71  S.  W.  520. 
Sufficiency   of   notice   of   protest. 

Cited  in  footnote  to  Bank  of  Ravenswood  v.  Wetzel,  70  L.R.A.  305,  which  holds 
L.R.A.  Au.  Vol.  VI.— 50. 
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notice   of   protest   addressed   to  indorser   as    if   living  good   to   charge   his   estate 
if  received  by  administrator. 

61  L.  R.  A.  904,  LON  LEE  v.  STATE,  44  Tex.  Crim.  Rep.  354,  72  8.  W.  1005. 
Rape   where  intercourse   procured   by   fraud. 

Cited  in  Wilkerson  v.  State,  60  Tex.  Crim.  Rep.  391,  131  S.  W.  1108,  Ann.  Cas. 
1912C,  126,  holding  that  it  was  not  error  to  refuse  to  instruct  verdict  of  not 
guilty,  where  upon  trial  of  rape  for  fraud  evidence  showed  sham  marriage,  and 
there  was  also  evidence  that  woman  believed  marriage  was  valid;  McCombs  v. 
State,  50  Tex.  Crim.  Rep.  493,  9  L.R.A.  (N.S.)  1038,  123  Am.  St.  Rep.  855,  99 
S.  W,  1017,  14  Ann.  Cas.  72,  on  the  procurement  of  intercourse  by  means  of  an 
illegal  marriage  being  rape  by  fraud. 
Evidence  of  other  crimes  in  criminal  case. 

Cited    in    note     (62    L.R.A.    190)     on    evidence    of    other    crimes    in    criminal 
cases. 
Common  law  marriages. 

Cited  in  note  (124  Am.  St.  Rep.  113)  on  common  law  marriages. 
What    statements   call    for    contradiction. 

Cited   in   note    (25   L.R.A.  (N.S.)    568)    as   to   what   statements   in   presence 
of  accused  call  for  contradiction. 

61  L.  R.  A.  934,  CROCKETT  v.  McLANAHAN,  109  Tenn.  517,  72  S.  W.  950. 
Kill-lit    of   privilege   on   the   publication    of    defamatory    words    in    judicial 
proceedings. 

Cited  in  Myers  v.  Hodges,  53  Fla.  209,  44  So.  357,  considering  when  defamatory 
words  published  in  the  course  of  judicial  proceedings  are  privileged. 

Cited  in  notes  (13  L.R.A.  (X.S.)  823)  on  libel  by  defamatory  words  in  plead- 
ing; (104  Am.  St.  Rep.  124,  127,  128),  on  what  libelous  statements  in  judicial 
proceedings  are  privileged;  (123  Am.  St.  Rep.  633,  641,  645,  652)  on  liability 
for  libel  or  slander  in  course  of  judicial  proceedings. 

Determination    of    question    whether    defamatory    matter    In    pleading'    l» 
pertinent. 

Cited  in  Carpenter  v.  Grimes  Pass  Placer  Min.  Co.  19  Idaho,  392,  114  Pac. 
42,  holding  that  courts  will  determine  as  matter  of  law,  whether  matter  pleaded, 
and  claimed  to  be  defamatory,  was  in  fact  pertinent  and  material  to  issue 
joined. 

Necessity    of    specific    allegations    where    fraud    averred    as    ground     for 
relief. 

Cited  in  Red  River  Furnace  Co.  v.  Tennessee  C.  R.  Co.  113  Tenn.  711,  87  S. 
W.  1016,  holding  bill  attacking  an  election  for  bribery,  corruption  and  votes 
cast  by  persons  disqualified  by  infamous  crimes  was  insufficient  because  of  want 
of  specific  allegations  as  to  the  conviction  of  such  infamous  persons. 

61  L.  R.  A.  918,  BOYD  v.  MUTUAL  FIRE  ASSO.  116  Wis.  155,  177,  96  Am.  St. 

Rep.  948,  90  N.  W.  1086,  94  N.  VV.  171. 
Running-   of   statute   of   limitations   against    cause    of   action. 

Cited  in  Williams  v.  J.  L.  Gates  Land  Co.  146  Wis.  60,  130  N.  W.  880,  holding 
that  application  of  statute  of  limitations  cannot  be  avoided  by  showing  facts 
that  might  ordinarily  constitute  estoppel  in  pais;  West  v.  Topeka  Sav.  Bank.  66 
Kan.  531,  63  L.R.A.  142,  97  Am.  St.  Rep.  385,  72  Pac.  252,  holding  the  statute 
of  limitations  commenced  to  run  against  the  liability  on  a  stock  subscription  to 
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the  stock  of  a  private  banking  corporation  from  the  time  it  suspends  business; 
Swing  v.  Brister,  87  Miss.  531,  40  So.  146,  6  Ann.  Cas.  740,  holding  the  statute  of 
limitations  does  not  begin  to  run  against  a  cause  of  action  until  liability  thereon 
•  ceases  to  be  contingent;  State  v.  Chicago  &  N.  W.  R.  Co.  132  Wis.  361,  112 
.N.  VV.  515,  holding  a  cause  of  action  in  which  a  legal  liability  is  sought  to  be 
enforced  by  the  aid  of  equitable  relief  because  of  the  inadequacy  of  the  legal 
remedy  is  not  exempt  from  the  operation  of  the  statute  of  limitations;  Figge  v. 
Bergenthal,  130  Wis.  621,  109  N.  W.  581,  holding  that  an  action  by  the  minority 
stockholders  for  fraud  upon  the  part  of  the  majority  stockholders  in  their  deal- 
ings with  the  corporation  upon  an  open  running  account,  was  barred  by  the 
statute  of  limitations  in  regard  to  actions  for  fraud  and  not  upon  open  accounts. 

Cited  in  notes   (1  L.R.A.  (N.S.)    915)   on  running  of  limitations  against  unpaid 
balance   of   stock    subscription;     (10   L.R.A. (N.S.)    900)    on   time   of   accrual   of 
right  of  action  as  to  stockholder's  liability;    (96  Am.  St.  Rep.  994)    on  statute 
of  limitations  in  actions  against  corporate  officers  and  stockholders. 
Suspension    of   running1   of   statute   of    limitations. 

Cited  in  Jewell  v.  Jewell,  139  Mich.  587,  102  N.  W.  1059,  holding  the  relation 
between  a  principal  and  agent  who  has  ceased  to  do  new  business  and  acts  in 
the  collection  of  money  already  due  is  not  such  a  trust  relationship  as  to  suspend 
the  running  of  the  statute  of  limitations;  Allen  v.  Frawley,  138  Wis.  300, 
119  N.  W.  565,  holding  it  was  error  to  permit  the  reversal  of  a  cause  of  action 
for  fraud  against  the  executor  of  the  defendant  whose  death  had  abated  it, 
where  the  statute  of  limitations  had  run  against  it. 
Effect  on  joint  demurrer  where  pleading-  good  as  to  one  of  parties. 

Cited  in  Belknap  v.  Whitmire,  43  Or.  79,  72  Pac.  589,  holding  a  joint  general 
demurrer  by  several  parties  should  be  overruled  as  insufficient  where  the  pleading 
good  as  to  one  of  the  parties. 
I'm vi    relationship   subject   to   statute   of    limitations. 

Cited  in  McClear  v.  Root,  147  Wis.  64,  132  N.  VV.  539,  holding  that  as  between 
trustee  of  express  trust  and  his  cestui  que  trust,  right  to  accounting  will  not 
be  barred  by  laches  of  latter  unless  there  has  been  unequivocal  repudiation  of 
trust  which  was  known  to  beneficiary;  Merton  v.  O'Brien,  117  Wis.  440,  94  N.  W. 
340,  holding  a  mere  devisee  of  land  subject  to  the  payment  of  a  legacy  was  not 
a  trustee  of  an  express  trust  as  to  be  exempt  from  the  operation  of  the  statute 
of  limitations;  Buttles  v.  De  Baum,  116  Wis.  326,  93  N.  W.  5,  considering  the 
trusts  subject  to  the  statute  of  limitations. 
Improper  joinder  of  onuses  of  action. 

Cited  in  Briekner  v.  Kopmeier,  133  Wis.  587,  113  N.  W.  414,  holding  a  de- 
.murrer  on  the  grounds  of  an  improper  joinder  of  causes  of  action  was  properly 
sustained  where  an  action  was  brought  in  favor  of  a  husband  and  wife  injured 
in  an  automobile  accident  which  alleged  separate  causes  of  action;  Chicago,  St. 
P.  M.  &  0.  R.  Co.  v.  Douglas  County,  134  Wis.  205,  14  L.R.A.(N.S.)  1078,  114 
N.  W.  511,  holding  on  the  review  of  an  order  overruling  a  demurrer  beecause  of 
improper  joinder  of  causes  of  action  the  underlying  question  is  whether  the  com- 
plaint states  a  cause  of  action;  Carpenter  v.  Christiansen,  120  Wis.  561,  98  N. 
W.  517  (dissenting  opinion),  on  an  action  in  equity  by  tax  payers  to  preserve 
public  funds  from  dissipation  which  brings  in  parties  defendant  having  distinct 
rights  between  themselves,  as  presenting  a  joinder  of  distinct  causes  of  action ; 
Luther  v.  C.  J.  Luther  Co.  118  \.is.  126,  99  Am.  St.  Rep.  977,  94  N.  W.  69, 
on  the  improper  joinder  of  causes  of  action. 
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Rig-lit    of    stockholder    to    maintain    an    action    corporation    is    barred    by 
limitation   from    liriiiuinu. 

Cited  in  Pietsch  v.  Milbrath,  323  Wis.  660,  68  L.R.A.  951,  107  Am.  St.  Rep. 
1017,  101  N.  W.  388,  holding  no  right  existed  on  the  part  of  a  stockholder  to 
enforce   a   cause  of   action   which   the   corporation   was  barred   from   bringing   by 
the  statute  of  limitations. 
l{  iiilii   of  corporate  officers  to  take  benefit  of  statute  of  limitations. 

Cited  in  footnote  to  Pietsch  v.  Milbrath,  68  L.R.A.  945,  which  holds  running 
of  limitations  to  recover  fraudulent  profits  by  promoters  of  corporation  not  pre- 
vented by  fact  that  they  are  in  control  so  as  to  prevent  any  one  from  obtaining 
knowledge  of  the  facts. 
Who  may  plead  statute  of  limitations. 

Cited  in  note    (104  Am.   St.  Rep.   749,   750,   753)    on  who  may  plead  statute 
of  limitations. 
RiKht  of  creditor  to  maintain  action  against   receiver. 

Overruled  in  Harrigan  v.  Gilchrist,  121  Wis.  135,  99  N.  W.  909,  in  as  far  as  it 
holds  that  a  creditor  has  no  cause  of  action  against  a  receiver  trustee  wasting  the 
trust  fund. 
Who   may    maintain    action    against    recreant    corporate    officer. 

Cited  in  State  v.  Milwaukee  Electric  R.  &  Light  Co.  136  Wis.  186,  18  L.R.A. 
(iN.S. )  677,  116  N.  W.  900,  holding  state  could  not  maintain  an  action  for  the 
suspension  of  recreant  officer  of  a  private  corporation. 

61  L.  R.  A.  933,  WESTERN  U.  TELEG.  CO.  v.  BAILEY,  115  Ga.  725,  42  S.  E.  89. 
Jurisdiction    of  courts  over   foreign    corporations. 

Distinguished  in  Orebaugh  v.  Equity  Life  Asso.  115  Ga.  843,  42  S.  E.  208, 
where  an  action  was  brought  against  a  corporation  in  a  county  other  than  where 
its  principal  office  was  located,  jurisdiction  was  not  shown  by  the  fact  that 
the  corporation  in  such  county  had  a  resident  agent  having  an  office  of  his 
own. 
Sufficiency  of  notice  of  sanction  of  writ  of  certioruri. 

Cited  in  Rollins  v.  Speer,  6  Ga.  App.  75,  64  S.  E.  280,  holding  court  erred 
in  not  dismissing  certiorari  or  motion  where  the  notice  of  the  sanction  of  the 
writ  and  of  the  time  and  place  of  hearing  did  not  reach  the  opposing  counsel 
until  the  ninth  day  before  the  sitting  of  the  court;  Swall'ord  v.  Shirley,  7  Ga.  App. 
348,  66  S.  E.  1022,  holding  service  of  a  bill  of  exceptions  upon  dismissal  of 
certiorari  proceedings  may  be  perfected  by  publication. 
Sufficiency  of  notice  by  telegraph. 

Cited  in  Jones  v.  Balsley,  25  Okla.  351,  138  Am.  St.  Rep.  921,  106  Pac.  830r 
holding  that  message  containing  proper  notice  signed  by  party  seeking  to  have 
case  made  settled,  sent  by  telegraph  and  properly  delivered  in  writing,  is  suf- 
ficient notice. 

Cited  in  note    (1  B.  R.  C.  426,  427)    on  telegram  countermanding  payment  of 
cheque. 
Effect  of  failure  to  plead  damage. 

Cited  in  Beck  &  G.  Hardware  Co.  v.  Knight,  121  Ga.  292,  3  L.R.A. (X.S.)  429, 
48  S.  E.  930,  2  Ann.  Cas.  9,  holding  the  failure  to  allege  for  failing  to  execute 
an  attachment  rendered  the  complaint  bad  on  demurrer. 

Liability   of    telegraph    company    for    damages    from    plaintiff's    volniitary 
act. 

Cited  in  Sparks  Mill.  Co.  v.  Western  U.  Teleg.  Co.  9  Ga.  App.  731,  72  S.  E. 
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179,  holding  telegraph  company  not  liable  for  damages  resulting  from  voluntary 
act  of  plaintiff  in  complying  with  contract  which  it  was  under  no  legal  com- 
pulsion to  perform. 

=61  L.  R.  A.  937,  SHEPARD'S  POINT  LAND  CO.  v.  ATLANTIC  HOTEL,  132  N.  C. 
517,  44  S.  E.  39. 

Followed  without  discussion  in  Shepherd's  Point  Land  Co.  v.  Atlantic  Hotel, 
134  N.  C.  399,  46  S.  E.  748. 
Rig'ht   of  state    to   Rrant    tide   lunds. 

Cited  in  notes    (3  L.R.A. (N.S.)    823)    on  grant  of  tide  lands  to  municipality; 
(22  L.R.A. (N.S.)    338)    on  right  of  state  to  grant  tide  lands. 
Rights   of    riparian    owners. 

Cited  in  Lenoir  County  v.  Crabtree,  158  N.  C.  361,  39  L.R.A. (N.S.)  1215,  74 
S.  W.  105,  holding  that  riparian  owner  having  qualified  title  to  land  between  high 
and  low  water  mark  of  navigable  river  cannot  build  thereon  so  as  to  interfere 
with  public  drawbridge;  Roanoke  Rapids  Power  Co.  v.  Roanoke  Nav.  &  Water 
Power  Co.  152  N.  C.  491,  68  S.  E.  190,  on  the  right  of  a  riparian  owner  to  the 
undisturbed  flow  of  a  river. 
Disposal  by  state  of  public  franchises. 

Cited  in  Hill  v.  Atlantic  &  N.  C.  R.  Co.  143  N.  C.  599,  9  L.R.A.  (N.S.)  632,  55 
"S.  E.  854  (dissenting  opinion),  on  the  policy  of  the  state  of  North  Carolina  with 
reference  to  the  disposal  of  its  public  franchises. 

61  L.  R.  A.  946,  GARFIELD  &  P.  COAL  CO.  v  ROCKLAND-ROCKPORT  LIME 

CO.  184  Mass.  60,  100  Am.  St.  Rep.  543,  67  N.  E.  863. 
Liability  for  injury  to  vessel   in   dock. 

Cited  in  Philadelphia  &  R.  R.  Co.  v.  Walker,  139  Fed.  857,  holding  dock  owner 
was  liable  for  injuries  to  a  vessel  on  grounding  because  of  insufficient  debt  of 
water  where  ship  master  on  the  assurance  of  dock  owner  that  there  was  suf- 
ficient water  took  no  soundings;  Look  v.  Portsmouth,  K.  &  Y.  Street  R.  Co. 
141  Fed.  185,  holding  a  defendant  company  was  liable  where  a  vessel  placed 
in  a  dock  was  placed  by  the  dock  master  acting  as  defendant's  agent,  in  such 
a  position  that  it  came  into  such  contact  with  defendant's  feed  wires  that  it 
was  burned;  American  Smelting  &  Ref.  Co.  v.  Godfrey,  89  C.  C.  A.  139,  158 
Fed.  332,  14  Ann.  Gas.  8,  holding  charterers  of  a  vessel  chargeable  with  the  duty 
of  furnishing  her  with  a  suitable  berth  were  liable  when  they  assigned  her  to  a 
dock  not  used  by  vessels  of  her  size  and  where  she  was  injured  by  the  defective 
condition  of  the  bottom. 

61  L.  R.  A.  957,  ARBENZ  v.  EXLEY,  52  W.  Va.  476,  44  S.  E.  149. 

Cited  in   Arbenz  v.   Exley,   57   W.   Va.   581,   50   S.   E.   813,   4   Ann.   Cas.  625, 
historically  with  reference  to  the  proceedings  in  the  former  appeal. 
Termination   of  liability   for  rent. 

Cited  in  note   (13  L.R.A. (N.S.)   408)    on  termination  of  liability  of  tenant  at 
will  for  rent  by  abandonment  of  premises. 
—  By    destruction    of    building:. 

Cited  in  footnote  to  Nashville  C.  &  St.  L.  R.  Co.  v.  Heikens,  65  L.R.A.  298, 
which   holds  that  destruction  of  leased  building  will  not  terminate  lessee's  lia- 
bility  for  rent. 
Creation    of    tenancy    from    year    to    year. 

Cited  in  Whalen  v.  Manley,  68  W.  Va.  331,  69  S.  E.  843,  holding  that  holding 
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over  and  payment  of  rent  under  lease  for  twelve  months,  with  privilege  of  renewal, 
renders  him  tenant  from  year  to  year;  Falck  v.  Barlow,  110  Md.  163,  72  Atl.  078, 
17  Ann.  Cas.  538,  holding  a  tenant  entering  into  possession  under  an  unrecorded 
and  unacknowledged  lease  for  a  term  of  years  and  paying  yearly  rent  is  a  tenant 
from  year  to  year;  Watkins  v.  Balch,  41  Wash.  312,  3  L.R.A.CN.S.)  854,  8£ 
Pac.  321,  holding  one  entering  into  possession  under  an  oral  lease  for  a  term  of 
years  rent  payable  yearly  is  a  tenant  from  year  to  year;  White  v.  Sohn,  6» 
W.  Va.  411,  64  S.  E.  442,  holding  a  tenant  holding  over  after  the  expiration  of 
a  lease  under  which  the  rent  was  payable  monthly  and  stipulated  that  the  tenancy 
should  not  be  by  the  year,  is  a  tenant  by  the  month  only. 
Breach  of  covenant  to  repair  as  defense  to  action  for  rent. 

Cited  in  note  34  L.R.A. (N.S.)    978,  980),  on  landlord's  breach  of  covenant  to- 
repair  or  improve  as  defense  to  action  for  rent. 
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CAiSES    IN    62    L.    R    A. 

62  L.  R.  A.  33,  UNITED  STATES  SAV.  &  L.  CO.  v.  BECKLEY,  137  Ala.  119, 
97  Am.  St.  Rep.  19,  33  So.  934. 

Aflirmed  on  appeal  from  amendments  to  bill  in  147  Ala.  197,  40  So.  655. 
Place  of  contract. 

Cited  in  Lawson  v.  Tripp,  34  Utah,  37,  95  Pac.  520,  holding  that  the  place 
where  the  last  act  is  done  which   is  necessary  to  give  validity  to  a  contract  is 
the  place  where  the  contract  is  made. 
Conflict     of     Imis. 

Cited  in  notes   (19  L.R.A.(N.S.)    666)   on  conflict  of  laws  as  to  negotiable  pa- 
per;   (34  L.R.A.(N.S.)   71)   on  conflict  of  laws  as  to  Sunday  contracts. 
—  As    to    ii.sni-j  . 

Cited  in  notes  (16  L.R.A.  (N.S.)  619)  en  applicability  of  statute  forbidding 
corporation  to  set  up  usury,  as  afl'ected  by  foreign  or  domestic  character  of  cor- 
poration, situs  of  contract,  or  place  of  suit;  (26  L.R.A.(N.S-)  1138)  on  con- 
stitutionality of  exemption  of  building  and  loan  associations  from  general  usury 
laws. 

62  L.  R.  A.  81,  PECK  BROS.  &  CO.  v.  PECK  BROS.  CO.  51  C.  C.  A.  251,  113 

Fed.  291. 
\ssli;  11  in <- ii  i   of  trade  name. 

Cited  in  Lothrop  Pub.  Co.  v.  Lothrop,  L.  &  S.  Co.  ]01  Mass.  355,  5  L.R.A. 
(N.S.)  1080,  77  N.  E.  841,  holding  that  under  an  assignment  for  the  benefit  of 
creditors,  excepting  such  as  is  exempt  from  execution,  the  good  will,  trade  marks, 
trade  names,  etc.,  of  the  company  passes  to  the  assignee  together  with  the  right 
to  continue  the  business ;  Goddard  v.  American  Peroxide  &  Chemical  Co.  67  Misc. 
281,  122  N.  Y.  Supp.  360,  holding  that  the  right  to  use  a  corporate  name  is  a 
property  right  and  passed  to  the  purchaser  of  the  assets  of  the  corporation  under 
a  grant  of  the  right  to  use  the  name. 

Cited  in  note   (1  L.R.A.  (N.S.)   719,  722)   on  sale  of  trademark. 
Protecting-    use    of    trade    name. 

Cited  in  Garcia  v.  Garcia,  197  Fed.  639,  holding  that  two  brothers  manufactur- 
ing cigars  under  trade-name  "F.  Garcia  &  Bros."  are  entitled  to  enjoin  defend- 
ant, Frank  Garcia,  sole  trader  from  using  same  name;  United  States  Light  & 
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Heating  Co.  v.  United  States  Light  &  Heating  Co.  181  Fed.  184,  holding  that 
foreign  corporation  may  sue  to  enjoin  use  of  name  by  domestic  corporation; 
Atlas  Assur.  Co.  v.  Atlas  Ins.  Co.  138  Iowa,  231,  15  L.R.A.  (X.S.)  629,  128  Am. 
St.  Rep.  189,  112  N.  W.  232,  holding  that  the  use  of  the  name  Atlas  Insurance 
Co.,  would  be  enjoined  at  the  suit  of  the  plaintiff  a  foreign  corporation  doing 
business  in  the  state;  Fisk  v.  Fisk,  77  App.  Div.  86,  79  N.  Y.  Supp.  37,  holding 
that  third  persons  will  be  restrained  from  using  the  trade  name  of  a  partner- 
ship, the  members  of  which  are  all  deceased,  where  such  use  is  for  the  purpose 
of  obtaining  the  benefit  of  the  name  of  the  partnership;  Chickering  v.  Chicker- 
ing  &  Sons,  56  C.  C.  A.  475,  120  Fed.  73,  holding  that  an  injunction  would  be 
issued  to  restrain  the  use  of  a  person's  own  name  for  the  purpose  of  unfair  com- 
petition. 

62  L.  R.  A.  90,  TEXAS  &  P.  R.  CO.  WHITE.  42  C.  C.  A.  86.  101  Fed.  928. 
Duty  of  Injured  person   to  minimize  damages. 

Cited  in  American  Realty  Co.  v.  Thompkins,  37  App.  D.  C.  93,  holding  that 
person  injured  by  negligence  of  another  is  not  bound  to  take  every  possible  pre- 
caution to  render  injury  no  greater  than  necessary  or  to  employ  very  best  medi- 
cal skill;  Allen  v.  Bear  Creek  Coal  Co.  43  Mont.  283,  115  Pac.  673,  holding  that 
objection  to  question  asked  plaintiff's  witness  upon  cross-examination,  purpose  of 
which  was  to  elicit  evidence  in  mitigation  of  damages,  was  properly  sustained. 

Cited  in  footnote  to  Chicago  City  R.  Co.  v.  Saxby,  68  L.R.A.  164,  which  sus- 
tains right  of  injured  person  to  recover  for  tuberculous  condition  of  knee  result- 
ing from  injury,  notwithstanding  fact  that  tuberculosis  was  organic  and  mis- 
takes in  treatment. 

Cited  in  note  (2  L.R.A. (X.S.)  1087)  on  passenger's  duty  to  minimize  damages 
from  carrier's  default  of  duty. 

62  L.  R.  A.  93,  EQUITABLE  LOAN  &  SECUR.  CO.  v.  WARING,  117  Ga.  599, 
97  Am.  St.  Rep.  177,  44  S.  E.  320. 

Cited  in  Russell  v.  Equitable  Loan   &   Secur.  Co.   129  Ga.   160,  58  S.  E.  881, 
12  Ann.  Cas.  129,  as  considering  certificates  issued  by  the  same  corporation  but 
differing  from  the  case  at  bar,  and  not  considered  therein. 
Contracts   against    public   policy. 

Cited  in  Couch  v.  Hutchinson,  2  Ala.  App.  448,  57  So.  75,  holding  that  court 
should  not  declare  contract  void  on  ground  of  public  policy,  except  in  case  free 
from  doubt;    McGuffin  v.  Coyle,   16  Okla.  688,   6   L.R.A. (X.S.)    539,  86  Pac.  962 
(dissenting  opinion),  on  the  validity  of  contracts  against  public  policy. 
What  is  a  lottery. 

Approved  in  People  v.  McPhee,  139  Mich.  691.  69  L.R.A.  508,  103  N.  W.  174, 
5  Ann.  Cas.  835,  holding  that  an  agreement  between  a  tailor  and  some  thirty 
persons  who  each  paid  one  dollar  a  week  and  determined  by  lot  who  was  en- 
titled to  a  suit  of  clothes  each  week,  was  a  lottery. 

Cited  in  United  States  v.  Purvis,  195  Fed.  622,  holding  that  scheme  was 
lottery  where  because  of  consideration  and  because  of  existence  of  chance,  based 
on  obtaining  low  number  thereby  obtaining  loan,  and  because  obtaining  loan  at 
early  date  was  prize  in  scheme;  Atty.  Gen.  v.  Preferred  Mercantile  Co.  187  Mass. 
519,  73  N.  E.  669,  holding  that  a  chance  as  to  the  uncertainty  in  regard  to  the 
number  of  certificates  or  contracts  which  will  be  allowed  to  lapse,  or  the  new 
contract  takers  who  will  come  into  a  scheme,  does  not  make  the  scheme  a  lottery. 

Cited  in  footnotes  to  People  ex  rel.  Ellison  v.  Lavin,  66  L.R.A.  601,  which 
holds  distribution  of  prizes  to  those  who  shall  make  closest  estimate  of  number 
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of  cigars  on  which  tax  is  paid  during  specified  month,  a  lottery;  People  v. 
McPhee,  09  L.R.A.  506,  which  holds  a  scheme  by  which  a  certain  number  of  per- 
sons pay  a  small  sum  weekly  and  choose  by  lot  each  week  one  of  the  number  to 
receive  a  suit  of  clothes  worth  much  more  than  the  weekly  payment  after  which 
he  ceases  to  be  a  inember,  a  lottery,  although  each  member  is  entitled  to  trade 
out  the  amount  paid  in  whenever  lie  chooses  to  withdraw. 

Cited  in  note   (13  L.R.A.  (N.S.)    1097)   on  accumulating  money  by  payments  of 
member,  and  distributing  it  in  order  of  number  of  certificate,  as  a  lottery. 
Setting-    aside    unwise    contract. 

Cited  in  Sumner  v.  Sumner,  121  Ga.  9,  48  S.  E.  727,  holding  that  the  fact  that 
a  contract   may   have   been    unwise    is   not  grounds   for   setting   it   aside   on    the 
ground  of  fraud,  though  one  party  to  it  advises  the  other  to  accept  it. 
Recovery   of  money   invested   in   lottery. 

Cited  in  Roney  v.  Crawford,  135  Ga.  4,  68  S.  E.  701,  holding  that  investors  in 
lottery  are  not  in  pari  delicto  with  lottery  company  so  as  to  defeat  recovery  of 
money  invested. 

Cited  in  note  (16  L.R.A.(N.S.)  574)  on  right  to  recover  subscription  to  lottery 
scheme. 

62  L.  R.  A.  132,  PARSONS  v.  MANSER,  119  Iowa,  88,  97  Am.  St.  Rep.  283.  93 

N.  W.  86. 
Liability    for    injuries   Ity   animals    ferae    naturae. 

Cited  in  Parker  v.  Cushman,  117  C.  C.  A.  71,  195  Fed.  717,  holding  that 
keeper  of  wild  animals  for  exhibition  is  bound  to  exercise  high  degree  of  care  to 
prevent  injury  by  them  to  persons  who  attend  such  exhibitions;  Hayes  v. 
Miller,  150  Ala.  624,  11  L.R.A.  (N.S.)  751,  124  Am.  St.  Rep.  93,  43  So.  818, 
holding  that  the  owner  of  a  wolf  is  liable  to  a  person  bitten  by  the  wolf,  with- 
out proving  that  the  owner  had  knowledge  of  the  vicious  nature  of  the  animal 
nor  that  he  was  negligent  in  permitting  it  to  be  at  large;  Alexander  v.  Crosby, 
143  Iowa,  52,  119  N.  W.  717,  on  the  liability  for  injuries  caused  by  a -vicious 
dog. 

Cited  in  note  (24  L.R.A. (N.S.)  464)  on  scion ter  necessary  to  owner's  lia- 
bility for  injury  by  dog. 

62  L.  R.  A.  136,  REPUBLIC  IRON  &  STEEL  CO.  v.  STATE,  160  Ind.  379,  66 

N.  E.  1005. 
Valid    r«-.i  u  l:i  i  ions   within   the   police  power. 

Cited  in  State  v.  Richcreek,  167  Ind.  222,  5  L.R.A.  (N.S.)  878,  119  Am.  St. 
Rep.  491,  77  N.  E.  1085,  10  Ann.  Cas.  899,  holding  that  the  courts  must  de- 
termine the  reasonableness  of  police  regulations  for  businesses  in  themselves 
lawful  and  useful;  Noble  State  Bank  v.  Haskell,  22  Okla.  85.  97  Pac.  590,  on  the 
same  point;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  46,  87  N.  E.  823,  18  Ann.  Cas. 
1146,  holding  that  a  statute  prohibiting  combinations  in  restraint  of  trade  are 
valid  as  regulations  within  the  police  power  and  responsive  to  public  necessity. 
Validity  of  statute*  regulating;  the  payment  of  »:tji«-*- 

Cited  in  New  York  C.  &  H.  R.  R.  Co.  v.  Williams,  199  N.  Y.  126,  35  L.RA. 
(N.S.)  560,  139  Am.  St.  Rep.  850,  92  N.  E.  404,  holding  that  statute  requiring 
railroad  companies  to  pay  their  employees  semi-monthly  is. valid;  Chicago  & 
P.  R.  Co.  v.  Ebersole,  173  Ind.  333,  90  N.  E.  608,  to  the  point  that  statute  re- 
quiring weekly  payment  of  wages  is  unconstitutional;  State  v.  Potomac  Valley 
Coal  Co.  116  Md.  386,  81  Atl.  686,  on  validity  of  statute  requiring  mining  com- 
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panies  to  pay  employees  semi-monthly;  Lawrence  v.  Rutland  R.  Co.  80  Vt.  390, 
15  L.R.A.  (N.S.)  359,  67  Atl.  1091,  13  Ann.  Cas.  475,  holding  that  the  weekly  pay- 
ment law  is  constitutional  as  to  railroads  where  the  charter  reserves  the  right  to 
amend  or  alter  the  same. 

Cited  in  footnote  to  International  Text  Book  Co.  v.  Weisinger,  65  L.R.A.  599, 
which  sustains  statute  prohibiting  assignment  of  future  wages. 

Cited  in  notes  (15  L.R.A.  (N.S.)  351)  on  validity  and  effect  of  statutes  regulat- 
ing time  of  payment  of  wages;  (139  Am.  St.  Rep.  868)  on  constitutionality  of 
statutes  relating  to  wages. 

Distinguished  in  Seelyville  Coal  &  Min.  Co.  v.  McGlosson,  166  Ind.  565,  117 
Am.  St.  Rep.  396,  77  N.  E.  1044,  9  Ann.  Cas.  234,  holding  that  the  act  requiring 
mine  owners  or  manufacturers  to  pay  their  employees  at  least  every  two  weeks 
in  lawful  money  of  the  United  States,  and  providing  that  all  contracts  to  the 
contrary  shall  be  void,  is  valid  and  constitutional  and  does  not  abridge  right  of 
contract. 
Statutes  denying  equal  protection  of  the  laws. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  87,  89  N.  E.  590,  holding  that 
classification  in  tax  laws  must  be  based  upon  natural  reasons  inhering  in  sub- 
ject-matter; Marymont  v.  Nevada  State  Bkg.  Board,  33  Nev.  343,  32  L.R.A. (N.S.) 
480,  111  Pac.  295,  holding  that  state  cannot  limit  transaction  of  ordinary  bank- 
ing business  to  corporations;  State  v.  Whitcom,  122  Wis.  119,  99  N.  W.  468, 
holding  that  a  statute  requiring  peddlers  to  have  licenses,  but  excepting  a  large 
class  from  the  operation  of  the  law  is  unconstitutional  as  denying  the  equal  pro- 
tection of  the  law. 

Distinguished  in  Knight  &  J.  Co.  v.  Miller,  172  Ind.  49,  87  N.  E.  823,  18  Ann. 
C!as.  1146,  holding  that  an  act  prohibiting  combinations  to  prevent  manufacturers 
and  dealers  from  selling  supplies  to  any  dealer,  manufacturer  or  artisan  is  not 
invalid  as  denying  the  equal  protection  of  the  law,  nor  infringing  the  right  of 
contract. 
—  Infringing;  right  of  contract. 

Cited  in  Jordon  v.  State,  51  Tex.  Grim.  Rep.  538,  11  L.R.A. (N.S.)  608,  103 
S.  W.  633,  14  Ann.  Cas.  616,  holding  that  a  statute  prohibiting  the  payment 
of  laborers  in  merchandise  is  unconstitutional;  Greenwich  Ins.  Co.  v.  Carroll, 
125  Fed.  129,  holding  that  a  statute  which  prohibited  insurance  companies  from 
making  contracts  with  each  other  in  regard  to  the  commissions  to  be  paid  to 
.agents,  is  unconstitutional  as  infringing  the  right  of  contract. 

Cited  in  footnote  to  Toney  v.  State,  67  L.R.A.  286,  which  holds  void,  statute 
making  it  a  misdemeanor  for  one  under  contract  to  labor  to  enter  into  new  con- 
tract   with    third    person    without   former    employer's    consent    and    a    sufficient 
excuse. 
Sufficiency  of  title  of  act. 

Cited  in  State  v.  Cox,  234  Mo.  609,  137  S.  W.  981;  State  v.  Peyton,  234  Mo. 
525,  137  S.  W.  979,  Ann.  Cas.  19]  2D,  154,— holding  that  title  to  act  entitled, 
"an  act  to  provide  for  party  nominations  by  direct  vote"  clearly  expresses  sub- 
ject of  act  to  be  laws  governing  holding  of  party  primary  elections  for  nomina- 
tion of  candidate;  Sansberry  v.  Hughes,  174  Ind.  642,  92  N.  E.  783,  holding  that 
if  title  covers  general  subject,  it  need  not  mention  in  detail  matters  that  are 
germane  to  subject;  Kaufman  v.  Alexander,  173  Ind.  141,  88  N.  E.  502,  holding 
that  following  title  to  drainage  statute ;  "An  act  concerning  drainage  and  re- 
pealing laws  in  conflict,"  sufficiently  covers  provisions  for  concluding  .pending 
4rainage  cases;  McPherson  v.  State,  174  Ind.  70,  31  L.R.A. (N.S.)  193,  90  N.  E. 
610,  holding  that  provision  in  statute  permitting  electors  to  forbid  sale  of  liquor 
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in  their  county  does  not  make  statute  prohibitory  so  as  not  to  be  within  title, 
"Act  to  regulate  restrain,  and  control  sale,  and  providing  for  local  option;" 
Knight  &  J.  Co.  v.  Miller,  172  Ind.  42.  87  N.  E.  823,  18  Ann.  Cas.  1146,  holding 
that  a  statute  prohibiting  combinations  in  restraint  of  trade  is  not  invalid 
because  it  does  not  mention  in  its  title  that  intent  is  necessary  in  forming  the 
combination. 

62   L.   R.    A.    144,    SEARS   v.    BOSTON    STREET    COMRS.    180   Mass.    274,    62 
N.  E.  397. 

Followed  without  discussion  in  Wells  v.  Street  Comrs.  187  Mass.  455,  73  N. 
E.  554. 

Cited  historically  in  Tileston  v.  Boston  Street  Comrs.  182  Mass.  326,  65  N.  E. 
380,  a  proceeding  based  on  same  facts. 
Assessment  for  benefits   from   public   improvements. 

Cited  in  Hyattsville  v.  Smith,  105  Md.  325.  66  Atl.  44,  sustaining  statute  pro- 
viding for  the  building  of  sidewalks  where  necessary  for  the  public  benefit,  and 
payment  for  the  same  by  assessment  upon  the  abutting  property  and  collection 
of  the  assessments  as  taxes;  Smith  v.  Worcester,  182  Mass.  234,  59  L.R.A.  730, 
65  N.  E.  40,  sustaining  statute  providing  for  the  building  of  sewers  and  the 
assessment  of  the  cost  thereof  upon  the  abutting  owners,  by  the  mayor  and 
council;  Peabody  v.  Boston  Elev.  R.  Co.  191  Mass.  519,  78  N.  E.  392,  holding  that 
a  statute  providing  for  the  payment  of  damages  for  the  building  of  an  elevated 
railroad  in  a  street  by  the  payment  of  the  damages  less  the  benefits,  the  benefits 
are  such  as  should  be  considered  in  assessing  the  cost  on  the  abutting  property 
if  the  road  was  a  public  improvement  to  be  paid  by  assessments;  Home  for 
Aged  Women  v.  Com.  202  Mass.  430,  24  L.R.A.  (N.S.)  83,  89  N.  E.  124,  holding 
that  erection  of  a  public  improvement  in  a  neighborhood  may  by  reason  of  its 
proximity,  increase  the  value  of  real  estate  and  is  a  reason  for  special  as- 
sessment to  pay  for  the  improvement. 

Cited  in  footnote  to  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  67  L.R.A.  408,  which 
holds  void,  assessment  for  sewer  on  abutting  property  only  eight  feet  deep  at 
same  front  foot  rate  as  full  sized  lots. 

•62  L.  R.  A.  149,  DETROIT,  FT.  W.  &  B.  I.  R.  CO.  v.  OSBORN,  127  Mich.  219, 

86  N.  W.  842. 
Cost   of   installing;   and   maintaining;   safety   devices  at   railroad  crossings. 

Cited  in  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Chicago  M.  &  St.  P.  R.  Co.  113 
Wis.  173,  89  N.  W.  180,  on  the  right  to  compel  the  junior  road  crossing  another 
railroad  to  bear  the  expense   of   installing   and  maintaining   safety   devices. 
Review   of  acts  of  railroad  commissioner  by   the  courts. 

Cited  in  Jackson  &  Suburban  Co.  v.  Railroad  Comrs.  128  Mich.  169,  87  N. 
W.  133,  on  the  right  of  the  courts  to  review  the  acts  or  orders  of  the  railroad 
commissioner. 

62  L.  R.  A.   160,  JONES  T.  CODY,   132  Mich.   13,  92  N.  W.  495. 
Regulation   of  conduct   of   pupil*  after  school    hour*. 

Cited  in  State  ex  rel.  Dresser  v.  School  Dist.  No.  1,  135  Wis.  627,  16  L.R.A. 
(N.S.)  733,  128  Am.  St.  Rep.  1050,  116  N.  \V.  232,  holding  that  the  teacher  or 
school  board  has  authority  to  make  rules  to  govern  the  conduct  of  pupils  after 
school  hours  and  to  punish  a  violation  thereof  by  suspension  from  attendance 
upon  school. 
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Cited  in  note   (3  L.R.A.  (X.S.)   497)   on  power  of  school  authorities  over  pupils- 
outside  school  grounds. 
Form   of  appellant's   brief. 

Cited  in  Hunter  v.  Dwight  Twp.  157  Mich.  635,  122  N.  W.  267,  on  the  form  of 
appellant's  brief  in  matter  of  stating  errors  relied  on. 

62  L.  R.  A.  163,  STATE  v.  LAYTON,  160  Mo.  474,  83  Am.  St.  Rep.  487,  61  S. 

W.   171. 
Presumptions    in    favor    of    constitutionality    of    statute. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  204,  137 
S.  W.  929,  holding  that  ordinance  must  be  held  valid  unless  its  unreasonableness 
appears  upon  face  of  ordinance  itself  or  evidence  produced  clearly  shows  it  is 
in  fact  unreasonable;  Adams  v.  Milwaukee,  144  Wis.  376,  43  L.R.A.  (N.S.)  1077, 
129  N.  W.  518,  holding  that  unless  determination  of  city  council  as  to  protection 
of  people  from  spread  of  disease  through  use  of  milk,  is  clearly  wrong,  courts 
will  not  interfere  on  ground  that  scientific  theory  upon  which  it.  is  based  is 
wrong;  State  v.  Hamey,  168  Mo.  196,  57  L.R.A.  856,  67  S.  W.  620,  holding  that 
in  case  of  doubt,  every  presumption  not  directly  inconsistent  with  the  language 
and  subject  matter  is  to  be  made  in  favor  of  the  constitutionality  of  the  act: 
Sams  v.  St.  Louis  &  M.  River  R.  Co.  174  Mo.  96,  61  L.R.A.  487,  73  S.  W.  686 
(dissenting  opinion),  on  the  presumptions  in  favor  of  the  constitutionality  of  a 
statute  is  case  of  doubt;  St.  Louis  v.  Gait,  179  Mo.  19,  63  L.R.A.  782,  77 
S.  W.  876,  holding  that  if  the  object  to  be  accomplished  is  conducive  to  the 
public  interests  and  to  the  public  health,  especially  in  the  exercise  of  the  police 
power,  the  courts  will  accord  a  liberal  construction  .both  as  to  the  ends  sought 
and  the  means  employed;  State  ex  rel.  Rodes  v.  Warner,  197  Mo.  656,  94  S.  W. 
962,  holding  that  before  any  provision  of  a  statute  may  be  declared  unconstitu- 
tional, the  courts  should  allow  full  play  to  all  wise  rules  of  construction  and  in- 
terpretation, and  its  unconstitutionally  should  be  so  palpable  and  obvious  as 
to  leave  no  room  for  reasonable  doubt;  State  ex  rel.  Judah  v.  Fort,  210 'Mo. 
526,  109  S.  W.  737,  holding  that  there  is  a  presumption  in  favor  of  the  consti- 
tutionality of  a  statute  and  the  same  will  not  be  declared  unconstitutional  unless 
the  invalidity  appears  beyond  a  reasonable  doubt. 

Distinguished  in  State  v.  Butler,  178  Mo.  336,  77  S.  W.  560,  holding  that  there 
is  not  a  presumption  in  favor  of  the  validity  of  an  ordinance  of  a  city  where  the. 
question  is  as  to  the  power  of   the  city  to  pass  such   an   ordinance. 
Validity  of  police   reg-u'atlons    for   the   Rood   of   the   public   health. 

Cited  in  Sanders  v.  Com.  117  Ky.  9,  1  L.R.A. (N.S.)  935,  111  Am.  St.  Rep. 
219,  77  S.  W.  358,  holding  that  a  statute  prohibiting  the  sale  of  milk  from 
cows  fed  upon  "still  slop"  is  valid  as  an  exercise  of  the  police  power,  though 
there  is  not  evidence  as  to  the  injurious  effects  of  such  feeding;  State  v.  Tower, 
185  Mo.  93,  68  L.R.A.  407,  84  S.  W.  10,  holding  valid  a  statute  prohibiting  the- 
emission  or  discharge  of  dense  smoke  into  the  air  of  cities  of  over  one  hundred 
thousand  inhabitants;  State  v.  Vickens,  186  Mo.  106,  84  S.  W.  908,  2  Ann.  Cas.. 
779,  sustaining  validity  of  factory  act  providing  for  the  inspection  of  factories; 
St.  Louis  v.  Liessing,  190  Mo.  481,  1  L.R.A. (N.S.)  922,  109  Am.  St.  Rep.  774, 
89  S.  W.  611,  4  Ann.  Cas.  112,  holding  that  a  statute  fixing  the  amount  of  milk 
fats  or  solid  matter  milk  sold  in  the  city  must  contain,  is  valid  as  an  exercise 
of  the  police  power  for  the  public  health;  St.  Louis  v.  Polinsky,  190  Mo.  522, 
89  S.  W.  625,  holding  that  an  ordinance  to  prevent  the  sale  of  milk  or  cream 
containing  coloring  matter  is  valid;  St.  Louis  v.  Schuler,  190  Mo.  537,  1  L.R.A. 
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(N.S.)  931,  89  S.  W.  621,  holding  that  an  ordinance  prohibiting  the  sale  of 
milk  containing  a  preservative  is  valid. 

Cited  in  footnotes  to  State  v.  Hyman,  64  L.R.A.  637,  which  holds  that  police 
power  extends  to  prohibiting  use  of  room  of  tenement  or  dwelling  house  for 
manufacture  of  clothing  except  by  immediate  members  of  the  family;  Arbuckle 
v.  Blackburn,  65  L.R.A.  864,  which  upholds  statute  prohibiting  the  coloring, 
•coating,  or  polishing  of  article  intended  for  food,  whereby  damage  or  inferiority 
is  concealed. 

Cited  in  note  (1  L.R.A.  (N.S.)  187)  on  validity  of  police  regulations  as  to 
branding  or  labeling  articles  of  commerce. 

Distinguished  in  State  v.  Great  Western  Coffee  &  Tea  Co.  171  Mo.  643,  94 
Am.  St.  Rep.  802,  71  S.  W.  1011,  on  the  sufficiency  of  the  act  prohibiting  the 
sale  of  any  food  in  the  preparation  of  which  alum  had  been  used. 

62  L.  R.  A.  172,  STATE  v.  BURT,  17  S.  D.  7,  106  Am.  St.  Rep.  759,  94  N.  W. 

409. 
Competency  of  -wife  as  a   witness  against   the  husband. 

Cited  in  State  v.  Kniffin,  44  Wash.  486,  87  Pac.  837,  12  Ann.  Cas.  113,  holding 
that  the  wife  may  testify  against  the  husband  in  a  prosecution  for  bigamy. 

Cited  in  note  (2  L.R.A. (N.S.)  865)  on  husband  or  wife  as  witness  against 
other  in  criminal  case. 

62  L.  R.  A.  174,  STATE  v.  COOK,  107  Tenn.  499,  64  S.  W.  720. 
Validity  of  statutes  reg-ulatingr  sales  of  patent  rights. 

Approved  in  Woods  v.  Carl,  75  Ark.  333,  87  S.  W7.  621,  3  Ann.  Cas.  423, 
holding  that  a  statute  providing  that  notes  given  in  payment  of  a  patented 
article  or  patent  right  shall  be  soid  unless  they  state  upon  their  face  for  what 
they  were  given,  is  constitutional. 

Cited  in  Allen  v.  Riley,  203  U.  S.  353,  51  L.  ed.  217,  27  Sup.  Ct.  Rep.  95, 
8  Ann.  Cas.  137,  Affirming  71  Kan.  380,  114  Am.  St.  Rep.  481,  80  Pac.  952, 
6  Ann.  Cas.  158,  holding  that  a  statute  requiring  the  recording  of  an  authen- 
ticated copy  of  the  letters  patent  and  that  any  obligation  given  in  payment  for 
-a  patent  right  shall  be  void  if  it  does  not  show  on  its  face  for  what  it  was  given, 
is  valid;  Webb  v.  Tarver,  2  Tenn.  Ch.  App.  373,  sustaining  the  constitutionality  of 
the  statute  requiring  notes  given  in  payment  of  patent  rights  to  state  for  what 
they  were  given. 

Cited  in  notes  (29  L.R.A.  (N.S.)  386)  on  circumstances  sufficient  to  put  pur- 
chaser of  notes  for  patents  on  inquiry;  (114  Am.  St.  Rep.  488)  on  requirement 
of  notes  given  for  patent  rights. 

G2  L.  R.  A.  378,  PENNSYLVANIA  R.  CO.  v.  ROGERS,  52  W.  Va.  450,  44  S.  E. 

300. 
Garnishment  proceedings  ag-alnst   foreign   corporations. 

Cited  in  Earle  v.  Chesapeake  &  O.  R.  Co.  127  Fed.  240,  holding  that  a  foreign 
railroad  corporation  operating  no  lines  through  the  state,  its  cars  being  handled 
by  other  railroads  when  necessary  to  send  them  through  the  state,  and  it 
maintains  no  resident  agents,  though  some  of  its  officers  reside  in  the  state,  is 
not  a  resident  so  as  to  give  jurisdiction  in  garnishment  proceedings. 

Distinguished  in  Baltimore  &  O.  R.  Co.  v.  Allen,  58  W.  Va.  397,  3  L.R.A. 
(N.S.)  614,  112  Am.  St.  Rep.  975,  52  S.  E.  465,  holding  that  a  foreign  corpora- 
tion operating  a  railroad  line  through  the  state  in  connection  with  its  lines 
in  other  states  is  a  resident  of  the  state  so  as  to  confer  jurisdiction  on  the 
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local  courts  in  garnishment  proceedings  against  it,  regardless  of  where  the  debt* 
were   contracted;    Bailey   v.   Pennsylvania   R.   Co.   70   N.   J.   L.   311,    58   All.    83, 
holding  that  an  answer  was  too  broad  to  state  a  defense  as  to  the  foreign  garnish- 
ment, but  leaves  open  the  right  to  equitable  relief  thereunder. 
Jurisdiction    of    the    courts. 

Cited  in  Moore  v.  Holt,  55  W.  Va.  510,  47  S.  E.  251,  holding  that  to  sustain 
its  action  the  court  must  have  not  only  capacity  to  hear  and  determine  causes 
of  the  class  to  which  a  given  case  belongs,  but  actual  cognizance  of  it  obtained 
by  requisite  process  and  pleadings. 
Where   debt   g-arnishable. 

Cited  in  footnote  to  National  Broadway  Bank  v.  Sampson,  66  L.R.A.  600, 
which  holds  liability  of  nonresident  to  nonresident  corporation  not  subject  to- 
attachment  within  state  when  debtor  is  temporarily  within  jurisdiction  as  situ* 
of  debt  is  at  place  of  residence  either  of  debtor  or  of  creditor. 

Cited  in  notes   (67  L.R.A.  213,  220)    as  to  where  debt  garnishable:    (3  L.R.A. 
(N.S.)    609,    610)     on    place    of    payment    as    affecting    jurisdiction    to    garnish 
debt. 
Necessity   of  compliance   with   statute   in   garnishment   proceedings. 

Cited  in  Schiele  v.  Dillard,  94  Ark.  281,  126  S.  W.  835,  holding  that  validity  of 
garnishment  proceedings  rests  entirely  upon  complying  with  judicial  process  and 
statutory   provisions. 
Sufficiency   of   service    on    foreig'n    corporation. 

Cited  in  S.  M.  Smith  Ins.  Agency  v.  Hamilton  F.  Ins.  Co.  69  W.  Va.  133,  71 
S.  E.  194,  holding  that  acceptance  of  service  of  process  by  auditor  under  Code, 
where  neither  process  nor  acceptance  show  that  defendant  is  foreign  corporation, 
or  sued  as  such,  is  sufficient. 
Grounds   for  refusing-   writ   of   prohibition. 

Cited  in  note  (111  Am.  St.  Rep.  959)  on  alleged  errors  in  deciding  questions 
of  jurisdiction  as  grounds  for  refusing  writ  of  prohibition. 

62  L.  R.  A.  190,  LEAKE  v.  LUCAS,  65  Neb.  359,  91  N.  W.  374,  93  N.  W.  1019, 
"What    is   a   family. 

Cited  in  Birch  v.  Birch,  112  Mo.  App.  164,  86  S.  W.  1106,  holding  that  in 
law,  a  family  is  a  collective  body  of  persons  who  live  at  one  home  under  one 
head  or  management. 

62  L.  R.  A.  193,  PEOPLE  v.  MOLINEUX,  168  N.  Y.  264,  61  N.  E.  286. 
Evidence  of  other  crimes  in   criminal  cases. 

Cited  in  State  v.  Rasco,  239  Mo.  575,  144  S.  W.  449,  holding  that  all  facts 
which  bore  upon  charge  of  murder  were  competent  even  though  they  tended 
to  prove  another  crime;  State  v.  Huffman,  69  W.  Va.  774,  73  S.  E.  292,  holding 
that  on  trial  for  arson  evidence  of  numerous  other  fires  suffered  by  owner  of 
property  burned,  though  not  traced  to  defendant,  is  admissible  on  issue  whether 
such  fire  was  accidental  or  work  of  incendiary;  People  v.  Marrin,  205  N.  Y. 
283,  43  L.R.A.  (N.S.)  758,  98  N.  E.  474,  holding  that  where  knowledge  is  neces- 
sary ingredient  of  crime,  evidence  of  similar  acts  by  defendant  at  or  about 
same  time  is  admissible;  People  v.  Jennings,  252  111.  544,  43  L.R.A. (N.S. )  1210. 
96  N.  E.  1077,  holding  that  if  evidence  is  admissible  on  general  grounds  it  is 
not  rendered  inadmissible  by  fact  that  it  discloses  other  offenses  than  one 
charged  in  indictment;  State  v.  Richey,  88  S.  C.  241,  70  S.  E.  729,  holding  that 
upon  indictment  for  carnal  knowledge  of  girl  under  fourteen  years  of  age.  sexual 
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intercourse  before  and  after  she  attains  that  age  is  competent;  State  v.  Hyde, 
234  Mo.  226,  136  S.  W.  316.  Ann.  Cas.  1912D,  191.  holding  that  evidence  of  other 
alleged  murders  relied  upon  to  prove  that  poisoned  capsule  was  not  administered 
by  mistake,  must  show  them  to  be  identical  with  act  ii.  question;  Dyar  v.  United 
States,  108  C.  C.  A.  478,  18(5  Fed.  622,  holding  that  in  trial  for  using  mails 
to  defraud,  it  was  error  to  admit  evidence  of  one  of  defendant's  conviction  of 
other  offenses,  where  his  character  was  not  put  in  issue;  State  v.  Cooper,  83 
Kan.  386,  111  Pac.  428,  holding  that  in  prosecution  for  forgery  state  may 
introduce  evidence  of  other  forgeries  of  similar  character  committed  by  defend- 
ant prior  to  commission  of  one  for  which  he  was  being  tried;  People  v.  Glass, 
158  Cal.  655,  112  Pac.  281,  holding  that  prosecution  is  forbidden  to  show 
former  distinct  acts  short  of  crime,  tendency  of  which  is  only  to  degrade  and 
prejudice  defendant  in  minds  of  jury;  People  v.  Lee,  70  Misc.  450,  129  N.  Y. 
Supp.  185,  holding  that  there  is  no  impropriety  in  hearing  in  one  proceeding 
evidence  of  related  or  unrelated  crimes,  provided  in  its  last  analysis  each  in- 
dictment is  sustained  by  legal  evidence;  People  v.  Friedman,  149  App.  Div.  875, 
134  N.  Y.  Supp.  153,  to  the  point  that  evidence  of  distinct  crime  unconnected 
with  that  charged  is  not  admissible;  People  v.  Cohen,  148  App.  Div.  209,  133 
X.  Y.  Supp.  103,  holding  that  in  prosecution  for  larceny  arising  out  of  false 
representation  in  sale  of  stock,  other  transactions  by  which  defendant  misap- 
propriated money  given  him  by  others  to  purchase  stock  on  market  were  in- 
admissible; Horn  v.  State,  12  Wyo.  144,  73  Pac.  705;  People  v.  Dudenhausen, 
130  App.  Div.  763,  115  N.  Y.  Supp.  374, — holding  that  evidence  which  tends  to 
prove  the  intent,  motive,  or  other  material  fact,  cannot  be  excluded  merely  be- 
cause it  tends  to  show  the  defendant  guilty  of  another  crime;  State  v.  Coleman, 
17  S.  D.  610.  98  N.  W.  175,  holding  that  in  a  prosecution  for  homicide  where  the 
motive  is  alleged  to  be  the  procuring  of  insurance  money,  applications  for  fur- 
ther insurance,  notes,  etc.,  and  evidence  to  show  they  were  forgeries  are  not 
Inadmissible  because  they  tend  to  show  the  defendant  guilty  of  another  crime; 
dissenting  opinions  in  People  v.  Collins,  144  Mich.  130,  107  N.  W.  1114;  People 
v.  Cahill,  193  N.  Y.  246,  20  L.R.A.  (N.S.)  1091,  86  N.  E.  39;  Spick  v.  State, 
140  Wis.  130,  121  N.  W.  664;  Raymond  v.  Com.  123  Ky.  378,  96  S.  W.  515,— 
on  the  proof  of  other  crimes  to  prove  intent;  State  v.  Ames,  90  Minn.  192,  96 
N.  W.  330,  holding  that  evidence  of  other  acts  of  bribery  is  admissible  if  it 
tends  to  corroborate  or  directly  tends  te  establish  the  guilt  of  the  defendant 
as  to  the  crime  charged;  Burge  v.  United  States,  26  App.  D.  C.  536,  holding  that 
in  a  prosecution  for  murder  of  his  wife  it  is  not  proper  to  show  that  the  defend- 
ant afterward  killed  his  mother-in-law,  where  there  is  no  connection  shown  be- 
tween the  crimes;  State  v.  Sparks,  79  Neb.  50^,  113  N.  W.  154,  holding  on  a 
prosecution  for  obtaining  money  by  false  pretenses  evidence  that  the  accused  at 
other  times  and  places  committed  like  offenses  was  inadmissible  to  aid  in  estab- 
lishing his  guilt;  People  v.  Santagata,  130  App.  Div.  229,  114  N.  Y.  Supp.  321, 
holding  on  a  prosecution  for  illegal  sale  of  cocaine,  evidence  of  sales  by  accused 
prior  to  sales  for  which  indicted  was  inadmissible;  Sorenson  v.  United  States, 
94  C.  C.  A.  181,  168  Fed.  794,  holding  that  the  mere  possession  of  burglar's 
tools  eighteen  days  after  the  crime  and  nineteen  miles  distant  therefrom,  with- 
out proof  of  the  presence  of  the  defendant  in  the  locality  or  the  employment  of 
such  articles  in  the  commission  of  the  crime  is  not  proof  of  the  defendant's  com- 
plicity or  that  he  was  going  to  commit  some  other  crime;  State  v.  Hazlet,  16 
N.  D.  438,  113  N.  W.  374,  holding  that  it  was  error  to  permit  the  prosecution  to 
show  that  the  defendant  had  committed  the  crime  of  sodomy,  where  such  crime 
did  not  tend  to  prove  the  defendant's  guilt  as  to  the  crime  charged. 
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Annotation  cited  in  People  v.  Gray,  251  111.  440.  96  N.  E.  268,  holding  that  in 
prosecution  for  intercourse  with  female  under  age  of  consent,  evidence  of  more 
than  one  act  of  intercourse  is  admissible  as  showing  relation  and  familiarity  of 
parties;  Levy  v.  Territory,  13  Ariz.  427,  115  Pac.  415,  holding  that  on  trial  for 
statutory  rape,  with  consent  of  female  under  age  of  consent,  subsequent  acts  of 
intercourse  may  be  proved. 

Cited  in  notes  (26  L.R.A.(X.S.)  466)  on  admissibility  of  evidence  of  prior 
or  subsequent  intercourse  in  prosecution  for  incest;  (105  Am.  St.  Rep.  977,  979) 
on  admissibility  of  evidence  of  other  crimes. 

Distinguished  in  State  v.  Adams,  138  N.  C.  695,  50  S.  E.  76-~>,  holding  that 
where  the  husband  came  home  and  found  his  children  mortally  wounded  and 
follow.ed  the  bloody  tracks  till  he  found  his  wife,  who  had  been  murdered  some 
distance  from  the  house,  evidence  as  to  this  was  admissible  since  it  relates  to 
one  transaction  though  to  two  crimes. 

Annotation  distinguished  in  State  v.  Oswalt,  72  Kan.  85,  82  Pac.  586,  holding 
that  in  a  prosecution  for  statutory  rape,  while  it  is  not  competent  to  show  other 
acts  of  intercourse  between  the  parties  after  the  crime  charged,  it  is  not  rever- 
sible error  to  bring  out  incidentally  such  other  acts  where  it  does  not  appear 
that  they  were  committed  before  or  after  the  offense  charged. 
To  prove  intent. 

Approved  in  People  v.  Cook,  148  Cal.  341,  83  Pac.  43,  holding  that  evidence 
which  is  material  to  the  case  to  prove  intent  or  motive  or  some  other  material  fact 
cannot  be  excluded  because  it  tends  to  show  the  accused  guilty  of  another  distinct 
crime;  State  v.  Bailey,  190  Mo.  280,  88  S.  W.  733,  holding  that  where  the  de- 
fendant was  a  union  man  and  had  engaged  the  hack  driven  by  the  deceased,  who 
was  a  non-union  strikebreaker,  it  was  proper  to  show  that  the  defendant  had 
engaged  other  similar  hacks  during  the  evening  for  the  purpose  of  beating  the 
drivers;  People  v.  Dolan,  186  N.  Y.  8,  116  Am.  St.  Rep.  521,  78  N.  E.  569,  «) 
Ann.  Cas.  453,  Reversing  111  App.  Div.  608,  97  X.  Y.  Supp.  929,  holding  that  in 
a  prosecution  for  uttering  forged  paper  by  indorsement  to  a  bank,  it  was  proper 
to  admit  evidence  of  other  notes  similarly  indorsed  to  other  banks,  where  such 
notes  were  all  made  about  the  same  time  and  the  defendant  was  engaged  in  the 
same  purpose;  People  v.  Spier,  120  App.  Div.  786,  105  X.  Y.  Supp.  741,  holding 
that  in  a  prosecution  for  selling  dri'gs  to  a  woman  for  the  purpose  of  producing 
abortion,  it  was  not  proper  to  admit  evidence  that  the  defendant  had  sold  the 
same  drugs  to  three  other  persons  for  the  same  purpose;  O'Boyle  v.  Com.  100 
Va.  791,  40  S.  E.  121,  holding  that  in  a  prosecution  for  murder,  it  was  proper 
to  admit  testimony  that  some  time  before  the  crime  the  witness  had  seen  the 
defendant  beat  and  kick  the  deceased. 

Cited  in  State  v.  Miller,  20  N.  D.  511,  128  N.  W.  1034,  holding  that  proof 
that  person  accused  of  importing  liquor  into  state  did,  prior  to  time  set  out  in 
information  sell  intoxicating  liquors,  is  admissible  only  as  bearing  on  intent 
with  which  act  of  importing  liquor  was  done;  Williams  v.  State,  4  Okla.  Crim. 
Rep.  531,  114  Pac.  1114,  holding  that  any  fact  is  rdmissible  in  evidence  which 
tends  to  shed  light  upon  intention  of  defendant  in  commission  of  act  for  which 
he  is  upon  trial,  even  though  it  prove  separate  crime;  Prettyman  v.  United 
States,  103  C.  C.  A.  384,  180  Fed.  36,  holding  that  proof  of  other  crimes  is  ad- 
missible, where  they  were  done  sufficiently  near  in  point  of  time  to  the  act 
charged,  as  fairly  to  throw  some  light  on  the  question  of  intent,  or  where  the 
acts  are  so  related  in  kind  to  the  one  charged  as  to  illustrate  the  intent; 
State  v.  Spaugh,  200  Mo.  594,  98  S.  W.  5.?,  holding  that  evidence  of  other  crimes 
is  admissible  where  it  tends  to  prove  the  intent,  identity,  or  motive  of  the 
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party  committing  the  crime;  Brown  v.  United  States,  73  C.  C.  A.  187,  142  Fed. 
7,  holding  that  in  a  prosecution  for  aiding  and  abetting  an  officer  of  a  national 
bank  in  misapplying  the  funds  ot  the  bank,  it  was  permissible  to  show  the  mak- 
ing of  other  loans  to  other  insolvent  debtors,  and  also  approving  annotation  on 
this  point;  State  v.  Fitchette,  88  Minn.  149,  92  N.  W.  527,  holding  in  a  prose- 
cution for  receiving  money  to  secure  the  appointment  to  public  office,  that  it  was 
error  to  show  that  the  accused  had  committed  other  such  offenses;  People  v. 
Doody,  172  N.  Y.  173,  64  N.  E.  M)7,  15  Am,  Crim.  Rep.  576,  17  N.  Y.  Grim.  Rep. 
75,  Affirming  72  App.  Div.  392,  76  N.  Y.  Supp.  606,  16  N.  Y.  Crim.  Rep.  489, 
holding  that  on  a  prosecution  for  perjury,  it  was  permissible  to  admit  testimony 
of  the  defendant  given  upon  a  previous  trial  by  which  he  charged  that  he  and 
others  had  committed  a  crime,  where  it  proves  the  falsity  of  the  perjured  tes- 
timony; People  v.  Weaver,  177  N.  Y.  443,  69  N.  E.  1094,  18  N.  Y.  Crim.  Rep. 
181,  holding  that  in  a  prosecution  for  forging  notes,  it  was  error  to  permit  tho 
introduction  of  testimony  showing  prior  signatures  to  other  notes,  which  were  in 
no  way  connected  with  the  question  of  intent  in  forging  the  note  in  issue;  People 
v.  De  Garmo,  179  N.  Y.  134,  71  N.  E.  736,  18  N.  Y.  Crim.  Rep.  435,  holding  that 
where  there  is  not  connection  of  time,  place,  and  circumstances  between  the 
homicide  and  the  other  offenses  of  which  the  defendant  may  have  been  guilty, 
evidence  of  these  other  offenses  is  inadmissible;  Pople  v.  Neff,  191  N.  Y.  226, 
83  N.  E.  970,  holding  that  in  a  prosecution  of  a  county  auditor  for  larceny  of 
county  moneys  by  fraudulently  countersigning  county  warrants,  it  was  permis- 
sible to  show  that  he  had  participated  in  the  bribing  of  the  county  commis- 
sioners to  secure  their  favorable  action  in  the  matter  in  hand;  People  v.  Blake, 
121  App.  Div.  615,  106  N.  Y.  Supp.  319,  holding  in  a  prosecution  for  selling  a 
certain  kind  of  water  as  another,  it  was  permissible  to  show  other  sales  of  thc> 
same  kinds  for  the  purpose  of  showing  intent  in  making  the  sales;  People  v. 
Weber,  130  App.  Div.  598,  115  N.  Y.  Supp.  453,  holding  that  where  the  defend- 
ant obtained  an  article  from  another  by  fraudulent  allegations  as  to  his  pur- 
poses, it  was  admissible  in  a  prosecution  for  the  larceny  thereof,  to  show  that  h» 
had  obtained  other  articles  from  other  persons  by  means  of  the  same  allega- 
tions. 

Annotation  approved  in  State  v.  Smalls,  73  S.  C.  517,  53  S.  E.  976,  holding  that 
in  a  prosecution  for  homicide  it  was  permissible  to  show  the  conduct  of  the 
defendants  toward  the  deceased  and  others;  State  v.  Sargood,  77  Vt.  86,  58  Atl. 
971,  holding  that  in  a  prosecution  for  poisoning  colts,  the  motive  being  to  settle 
a  grudge  against  another,  it  was  permissible  to  show  that  the  defendant  had 
some  time  before  gone  to  such  person's  house  and  mixed  poison  in  their  dishes 
to  poison  them. 

Annotation  cited  in  Jaynes  v.  People,  44  Colo.  544,  99  Pac.  325,  16  Ann.  Gas. 
787,  holding  that  where  the  evidence  of  another  crime  tends  to  prove  some 
element  of  the  one  for  which  the  accused  is  being  tried,  or  the  motive  for  com- 
mitting the  acts  which  it  is  claimed  constitute  the  crime  for  which  he  is  on 
trial,  as  where  they  were  committed  for  the  purpose  of  accomplishing  some  object. 

Cited  in  note  (43$  Am.  St.  Rep.  991,  995),  on  admissibility  of  evidence  of  other 
crimes  to  show  intent  of  act  charged  as  crime. 
—  To    prove    motive. 

Cited  in  State  v.  Lewis,  181  Mo.  260,  79  S.  W.  671,  holding  that  in  a  prosecu- 
tion for  murder,  it  was  proper  to  show  a  previous  burglary  committed  by  the 
defendant,  where  the  murder  was  committed  in  attempting  to  escape  capture : 
State  v.  Rudolph,  187  Mo.  86,  85  S.  W.  584,  holding  same  where  the  murder 
was  committed  in  an  attempt  to  escape  arrest;  People  v.  Grovernale,  193  X.  Y. 
L.R.A.  An.  Vol.  VI— 51. 
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586,  86  X.  E.  554,  holding  that"  where  the  defendant  committed  murder  and 
after  running  about  five  hundred  feet  and  into  a  building,  where  he  killed  a 
policeman  attempting  to  arrest  him,  evidence  of  the  first  killing  was  inadmis- 
sible in  a  trial  for  killing  the  officer;  People  v.  Weinseimer,  117  App.  Div.  617, 
102  N.  Y.  Supp.  579,  holding  that  in  a  prosecution  for  extortion,  evidence  of  a 
prior  threat,  was  admissible  to  show  motive  and  intent  in  the  case  as  bar. 

Cited  in  note    (105  Am.  St.  Rep.  986)    on  admissibility  of  evidence  of  other 
crimes  to  show  motive  for  crime  charged. 
—  Crimes  for  a  common  purpose  Tinder  a.  system. 

Approved  in  State  v.  Spray,  174  Mo.  576,  74  S.  W.  846,  14  Am.  Crim.  Rep. 
603,  holding  that  evidence  of  another  robbery  committed  by  the  defendant 
was  inadmissible  though  it  occurred  within  a  short  distance  of,  and  within  a 
short  time  after,  the  crime  charged;  State  v.  Schnettler,  181  Mo.  190,  79  S.  W. 
1123,  holding  in  a  prosecution  of  a  legislature  for  accepting  a  bribe,  where  there 
was  evidence  of  a  combination  of  the  members  for  the  purpose  of  controlling 
legislation  and  receiving  bribes  for  their  votes  as  to  bills,  it  was  proper  to 
show  the  acceptance  of  other  bribes. 

Cited  in  State  v.  Smith,  55  Or.  416,  106  Pac.  797,  holding  that  in  prosecution 
for  conspiracy,  where  parties  conspired  to  do  unlawful  act,  evidence  of  other 
transactions  in  furtherance  of  common  enterprise  is  irrelevant  but  acts  subse- 
quent to  completion  of  conspiracy  are  not  admissible;  People  v.  Glass,  158  Cal. 
685,  112  Pac.  281,  holding  that  evidence  of  several  briberies  which  were  part  of 
on  scheme  to  secure  one  result  was  properly  admitted  in  prosecution  for  bribery: 
Dotterer  v.  State,  172  Ind.  362,  30  L.R.A.  (N.S.)  852,  88  N.  E.  689,  holding  that 
witness  who  has  denied  being  present  when  assault  was  committed  for  which 
another  is  being  tried  may,  for  purpose  of  impeachment  be  asked  on  cross-ex- 
amination if  he  had  not  been  convicted  for  assault  on  same  person  at  same  time 
as  that  involved  in  case  on  trial;  Dotterer  v.  State,  172  Ind.  362.  30  L.R.A. 
(N.S.)  852,  88  N.  E.  689,  holding  that  a  series  of  mutually  dependent  crimes 
may  be  shown  where  they  were  committed  under  a  system  which  becomes  relevant 
to  the  inquiry;  State  v.  Murphy,  17  N.  D.  64,  17  L.R.A. (N.S.)  621,  115  N.  W. 
84,  16  Ann.  Cas.  1133  (dissenting  opinion),  on  the  same  point;  State  v.  Du 
Laney,  87  Ark.  23,  112  S.  W.  158,  15  Ann.  Cas.  192,  holding  that  on  a  prosecu- 
tion as  accessory  to  bribing  himself,  evidence  that  members  of  the  legislature 
had  formed  a  combine  and  that  the  defendant  had  received  money  for  his  vote 
on  another  bill,  was  admissible  though  the  state  could  not  connect  the  wit- 
ness and  the  defendant  on  this  bill:  Goode  v.  State,  50  Fla.  54,  39  So.  461, 
holding  that  in  a  prosecution  for  the  illegal  sale  of  intoxicating  liquors,  it  may  be- 
shown  that  the  accused  conducted  a  systematic  course  of  trade  in  like  manner, 
and  approving  annotation  on  this  point;  State  v.  Toohey,  203  Mo.  679,  102  S. 
W.  530,  holding  that  in  a  prosecution  for  burglary,  it  was  permissible  to 
show  another  burglary  which  was  a  part  of  a  common  plan,  and  the  two  crimes 
were  so  closely  related  to  each  other  that  proof  of  one  tended  to  prove  the 
other. 

Annotation  cited  in  Territory  v.  West,  14  N.  M.  558,  99  Pac.  343,  holding  that 
where  crime  is  committed  in  systematic  manner,  it  is  competent  to  prove  other 
similar  transactions  to  show  intent  or  motive  of  accused. 

Distinguished  in  People  v.   Sekeson,   111   App.  Div.   498,  97  N.  Y.   Supp.   917, 
holding  that  where  the  systematic  course  is  not  in  pursuance  of  a  single  design, 
evidence  of  one  crime  is  not  admissible  to  prove  others. 
To  prove  identity. 

Approved  in  Morse  v.  Com.  129  Ky.  308,  11]  S.  W.  714,  holding  proof  that  the- 
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defendant   had    previously   been    indicted   under   an    assumed   name   for    another 
crime  is  admi-ssible  for  the  purpose  of  proving  his  identity. 

Cited  in  People  v.  Romano,  84  App.  Div.  319,  82  N.  Y.  Supp  749,  17  N.  Y. 
Crim.  Rep.  386,  holding  that  where  the  defense  was  an  alibi,  it  was  incompetent 
to  prove  the  identity  of  the  party  committing  the  crime,  by  showing  that  some 
two  weeks  previous  the  defendant  had  committed  a  similar  crime  by  the  use 
of  the  same  unusual  means. 

Cited  in  note    (105  Am.  St.  Rep.  984)    on  admissibility  of  evidence  of  other 
crimes  to  show  identity  of  person  on  trial. 
In    civil    oases. 

Approved  in  United  States  v.  Milwaukee  Refrigerator  Transit  Co.  142  Fed. 
256,  holding  that  in  a  proceeding  to  enjoin  the  receiving  of  rebates  it  was  ad- 
missible to  show  similar  facts,  tending  to  rebut  the  claim  of  system  by  showing 
previous  reception  of  rebates. 

Cited  in  Palatine  Ins.  Co.  v.  Santa  Fe  Mercantile  Co.  13  iN.  M.  254,  82  Pac. 
363,  holding  that  in  an  action  upon  a  fire  insurance  policy  it  was  inadmissible  to 
prove  that  the  plaintiff  had  sometime  before  set  fire  to  the  store,  since  there 
was  no  connection  between  the  two  fires. 

Distinguished  in  Re  Paul  Jones  &  Co.  117  App.  Div.  780,  102  N.  Y.  Supp.  983, 
holding  that  proof  that  the  attorney  had  collected  money  for  other  clients  which 
he  did  not  pay  over,  was  inadmissible  in  an  action  to  compel  an  attorney  to 
pay  over  moneys  collected  for  clients,  where  he  denied  that  he  had  received  the 
money. 
Proving-  intent. 

Cited  in  State  v.  Williams,  122  Iowa,  124,  97  N.  W.  992,  holding  that  in  a 
prosecution  for  murder  in  the  first  degree  by  killing  one  person  in  attempting  to 
kill  another,  the  criminality  of  the  defendant's  act  is  to  be  determined  with  refer- 
ence to  his  conduct  toward  the  person  he  intended  to  kill;  Com.  v.  Snell,  189 
Mass.  21,  3  L.R.A.(N.S.)  1032,  75  N.  E.  75,  holding  that  proof  of  statements 
of  the  accused  in  planning  a  murder  were  admissible  to  rebut  the  defense  that 
the  deceased  committed  suicide. 
Proof  of  genuineness  of  handwriting;  by  comparison. 

Approved  in  Castor  v.  Bernstein,  2  Cal.  App.  706,  84  Pac.  244,  holding  that 
under  .the  statute  permitting  proof  of  genuineness  of  handwriting  by  comparison,, 
where  the  plaintiff  offered  in  evidence  an  assignment  of  the  claim  sued  upon,, 
the  defendant  was  entitled  to  prove  the  genuineness  of  the  signature  upon  a 
release  by  comparison  with  the  signature  on  the  assignment. 

Cited  in  Woolbridge  v.  State,  49  Fla.  155,  38  So.  3,  holding  that  the  statute 
providing  for  the  proof  of  handwriting  by  comparison,  applies  to  criminal  as  well 
as  civil  cases;  Farrell  v.  Manhattan  R.  Co.  83  App.  Div.  397,  82  N.  Y.  Supp. 
334,  holding  that  under  the  statute  permitting  proof  of  handwriting  by  compari- 
son, a  contract  for  the  sale  of  real  estate,  which  had  been  found  among  the 
decedent's  papers  was  not  sufficiently  proved  to  be  genuine  to  use  as  a  standard 
of  comparison,  where  the  son  refused  to  state  that  the  signature  thereon  was 
genuine;  Re  Burbank,  104  App.  Div.  331,  93  N.  Y.  Supp.  866,  34  N.  Y.  Civ. 
Proc.  Rep.  271  (dissenting  opinion)  ;  Re  Hopkins,  172  N.  Y.  365,  65  L.R.A.  102, 
92  Am.  St.  Rep.  746,  65  N.  E.  173,  on  the  application  of  the  statute  permitting 
proof  of  writings  by  comparison. 

Cited  in  notes  (62  L.R.A.  851,  852,  868,  871)  on  comparison  of  handwriting; 
(63  L.R.A.  429,  440,  442)  on  compete  .icy  of  handwritings  as  standards  for  com- 
parison. 
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Comparison    of    !I:M-.H  «  H  t  i  n-    by    experts. 

Cited  in  Com.  v.  Weaver,  19  Pa.  Dist.  R.  787,  holding  that  expert  unless  he 
is  acquainted  with  handwriting  of  alleged  writer  may  not  testify  as  to  genuine- 
ness of  writing  which  is  not  alleged  to  be  simulated  or  altered;  People  v.  Truck, 
170  X.  Y.  215,  63  N.  E.  281,  16  N.  Y.  Crim.  Rep.  352,  holding  that  handwriting 
of  the  defendant  in  papers  not  connected  with  the  case  but  executed  in  the  ordi- 
nary course  of  business,  was  sufficient  for  comparison  by  experts  to  prove  the 
disputed  handwriting  in  question. 

Admissibility    of    voluntary    statements    of    accused    in    evidence    against 
him. 

Approved  in  State  v.  Campbell,  73  Kan.  700,  9  L.R.A. (N.S.)  540,  85  Pac. 
784,  9  Ann.  Cas.  1203,  holding  that  statements  and  confessions  made  by  the 
accused  while  testifying  as  a  witness  are  admissible  against  him  in  a  subsequent 
prosecution  for  the  crime  being  investigated. 

Cited  in  State  v.  Finch,  71  Kan.  797,  81  Pac.  494,  holding  that  testimony 
given  by  the  defendant  as  a  witness  before  the  coroner's  jury  was  admissible  in 
a  subsequent  prosecution  for  the  crime;  People  v.  Strollo,  191  N.  Y.  62,  83  N.  E. 
573,  holding  that  statements  of  the  accused  before  the  coroner's  jury,  are  ad- 
missible in  evidence  where  he  had  not  been  accused  of  the  crime  at  the  time, 
and  he  was  merely  testifying  as  a  witness;  People  ex  rel.  Hummel  v.  Davy,  105 
App.  Div.  603,  94  N.  Y.  Supp.  1037,  on  the  admissibility  of  the  evidence  given  by 
the  defendant  before  the  coroner's  jury. 
Distinction  between  intent  and  motive. 

Cited  in  Baker  v.  State,  120  VVis.  146,  97  N.  W.  566,  holding  that  motive 
is  the  reason  which  leads  the  mind  to  desire  the  result  obtained;  intent  is  the 
purpose  to  obtain  such  result;  People  ex  rel.  Hegeman  v.  Corrigan,  195  X.  Y.  12, 
87  N.  E.  792,  holding  that  to  constitute  perjury,  there  must  be  a  criminal  intent, 
which  is  distinguished  from  motive. 
Admissibility  of  testimony  at  coroner's  inquest. 

Cited  in  notes  (70  L.R.A.  37)  on  admissibility,  on  trial  for  murder,  of  testi- 
mony of  accused  at  coroner's  inquest;  (95  Am.  St.  Rep.  767,  768)  on  coroner's 
inquest  as  evidence. 

62  L.  R.  A.  357,  MOXXIER  v.  NEW  YORK,  C.  &  H.  R.  R.  CO.  175  X.  Y.  281, 

96  Am.  St.  Rep.  619,  67  X.  E.  569. 

Remedies  of  passenger  npon  refusal  of  conductor  to  accept  fare  or  ticket 
tendered. 

Cited  in  Xorton  v.  Consolidated  R.  Co.  79  Conn.  114,  118  Am.  St.  Rep.  132, 

63  Atl.  1087,  6  Ann.  Cas.  943,  holding  that  where  the  defendant's  employee  failed 
to  give  a  passenger  the  right  transfer  asked  for.  the  passenger's  remedy  was  not 
to  refuse  to  pay  his  fare  on  the  other  car,  but  to  pay  it  and  resort  to  his  legal 
remedy  against  the  company  for  breach  of  contract  in  giving  him  wrong  transfer; 
Maxson  v.  Pennsylvania  R.  Co.  49  Misc.  503,  97  X.  Y.  Supp.  962,  holding  that 
where  a  passenger  presented  a  ticket  after  the  date  of  expiration  fixed  on  its 
face,  it  was  his  duty  to  yield  compliance  with  the  demand  of  the  conductor  that 
he  pay  his  fare,  or  else  get  off  the  train,  and  adjust  the  dispute  as  to  the  right 
date  of  expiration  with  the  company. 

Cited  in  notes  (24  L.R.A.(X.S.)  759,  122  Am.  St.  Rep.  642)  on  rights  of 
passenger  unable  to  get  ticket  before  train  starts. 

Rig-lit  to  eject  passenger. 

.    Followed  in  Hanley  v.  Brooklyn  Heights  R.  Co.  110  App.  Div.  432,  96  N.  Y. 
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Supp.  249,  holding  that  a  conductor  rightly  ejected  a  passenger  who  presented 
a  transfer  at  a  point  different  from  the  intersection  of  the  two  lines  where  ac- 
cording to  the  rule  of  the  company  it  must  be  used;  Nicholson  v.  Brooklyn 
Heights  R.  Co.  118  App.  Div.  15,  103  X.  Y.  Supp.  310,  holding  that  a  conductor 
rightfully  ejected  a  passenger  who  presented  an  expired  transfer,  though  the 
conductor  giving  him  the  transfer  had  assured  the  passenger  that  it  would  be 
all  right. 

Approved  in  Mullin  v.  Long  Island  R.  Co.  130  App.  Div.  734,  121  N.  Y.  Supp. 
458,  holding  that  where  the  conductor  of  the  h'rst  train  cancelled  the  wrong  part 
of  the  ticket,  the  conductor  on  the  second  train  was  not  bound  to  honor  the 
void  remainder,  since  the  rule  of  the  carrier  requiring  an  uncanceled  ticket  as 
evidence  of  right  to  transportation  is  reasonable. 

Cited  in  Weber  v.  Rochester,  S.  &  E.  R.  Co.  145  App.  Div.  88,  129  N.  Y.  Supp. 
304,  holding  that  railroad  company  is  not  liable  for  ejection  of  passenger  for 
refusal  to  pay  fare,  where  transfer  which  was  tendered  was  not  punched  as 
required  by  rules  of  company:  Shelton  v.  Erie  R.  Co.  73  X.  J.  L.  562,  9  L.R.A. 
(N.S.)  729,  118  Am.  St.  Rep.  704,  66  Atl.  403,  9  Ann.  Cas.  883,  holding  that  the 
conductor  had  the  right  to  eject  a  passenger  who  tendered  a  limited  ticket  which 
according  to  its  face  had  expired,  and  who  refused  to  pay  any  other  fare. 

Cited  in  note  (122  Am.  St.  Rep.  640)  on  liability  of  railroad  companies  for 
negligence,  mistakes,  and  misrepresentations  of  ticket  agents,  where  passenger  is 
ejected  from  train. 

Distinguished  in  Arnold  v.  Rhode  Island  Co.  28  R.  I.  120,  125  Am.  St.  Rep. 
721,  66  Atl.  60;  Charbonneau  v.  Nassau  Electric  Co.  123  App.  Div.  536,  108  N. 
Y.  Supp.  105, — holding  that  the  street  railway  company  was  liable  for  the 
ejection  of  a  passenger  who  had  presented  a  valid  transfer  entitling  him  to 
passage;  Parish  v.  Ulster  &  D.  R.  Co.  192  N.  Y.  357,  85  N.  E.  153  (reversing 
99  App.  Div.  13,  90  N.  Y.  Supp.  1000)  holding  that  where  the  conductor  knew 
that  the  woman  presenting  the  mileage  ticket  was  the  real  owner  thereof,  he 
wrongfully  ejected  her  because  the  mileage  book  had  inadvertently  been  issued  in 
her  husband's  name,  and  she  had  attempted  to  have  it  corrected. 

Disapproved  in  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn.  368,  123  Am. 
St.  Rep.  341,  115  N.  W.  395,  holding  that  where  the  passenger  asked  for  a 
transfer  to  a  certain  line  and  the  conductor  gave  her  a  wrong  transfer,  and  she 
was  ejected  from  the  car  after  a  presentation  of  the  void  transfer  she  could 
maintain  an  action  in  tort  for  the  ejection. 
H  «-:i  >.<MIH  l>l«'in-s*  of  carrier's  regulations. 

Cited  in  Elder  v.  International  R.  Co.  68  Misc.  24,  122  N.  Y.  Supp.  880,  holding 
that  rule  of  street  railway  requiring  passengers  to  deposit  fares  in  box  on  enter- 
ing car  is  reasonable  one;  Mannion  v.  International  R.  Co.  66  Misc.  423,  121 
N.  Y.  Supp.  263,  holding  that  whether  a  rule  of  the  street  railroad  company 
refusing  to  issue  transfers  in  certain  cases,  was  reasonable  is  a  question  for 
the  court  and  not  for  the  jury. 
Enforcement  of  reasonable  rules  of  carrier. 

Cited  in  Sickela  v.  Brooklyn  Heights  R.  Co.  113  App.  Div.  681,  99  N.  Y.  Supp. 
953,  holding  that  the  servant  of  a  street  railway  company  has  no  discretion  in 
the  enforcement  of  a  reasonable  rule  of  the  company;  Daniel  v.  Brooklyn  Heights 
R.  Co.  67  Misc.  81,  121  N.  Y.  Supp.  577,  holding  that  where  under  the  reason- 
able rules  of  a  street  railway  company  the  conductor  was  justified  in  refusing 
the  transfer  tendered,  the  passenger  had  no  right  to  invite  an  assault  by  remain- 
ing in  the  car  after  he  had  been  requested  to  leave. 
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—  Submission   of   passenger   to   sucn   reasonable   rules. 

Cited  in  Daniel  v.  Brooklyn  Heights  R.  Co.  07  Misc.  S3,  121  N.  Y.  Supp.  577, 
holding  that  a  passenger  in  a  public  conveyance  must  subordinate  himself  to  all 
rules    of    the   carrier   that   are   reasonable   and   valid,   but   need   not  subordinate 
himself  to  such  as  are  unreasonable  or  unlawful. 
Liability  of  currier   for  assault   by   servant   on   passenger. 

Cited  in  note  (40  L.R.A. (X.S.)  1077)  on  liability  of  carrier  for  assault  by 
servant  on  passenger  in  repelling  assault  by  latter. 

62  L.  R.  A.  362,  VEAZEY  v.  ALLEN,  173  N.  Y.  359,  66  N.  E.    103. 
Contracts    void    as    against    public    policy. 

Cited  in  Coverly  v.  Terminal  Warehouse  Co.  85  App.  Div.  492,  83  N.  Y.  Supp. 
369,  holding  that  an  agreement  to  prevent  competition  at  the  auction  of  a  public 
lease,  is  invalid  as  against  public  policy  and  the  courts  would  not  enforce  the 
same;  Sheppey  v.  Stevens,  177  Fed.  491,  holding  that  agreements  in  restraint 
of  marriage  are  void  as  against  public  policy,  though  they  are  to  prevent  the 
marriage  with  a  woman  of  questionable  character;  McCallum  v.  Corn  Products 
Co.  131  App.  Div.  624,  116  N.  Y.  Supp.  118,  holding  that  a  contract  to  secure 
a  reduction  of  taxes  and  to  use  acquaintance  with  public  officers  for  the  purpose 
of  influencing  their  acts,  is  void  as  against  public  policy. 

Cited  in  footnote  to  Woodson  v.  Hopkins,  70  L.R.A.  645,  which  holds  one  con- 
ducting loan  office  and  receiving  rates  of  interest  so  extortionate  as  to  shock 
moral  sense  and  be  against  public  policy  not  entitled  to  aid  of  equity  to  compel 
agent  to  pay  over  money  received  in  business  or  to  obtain  possession  of  property 
pertaining  to  business. 

Cited  in  note  (4  L.R.A. (X.S. )  214)  on  validity  of  contract  to  procure  legis- 
lative action. 

Distinguished  in  Dunham  v.  Hastings  Pav.  Co.  118  App.  Div.  128,  103  X.  Y. 
Supp.  480,  as  to  the  validity  of  a  contract  claimed  to  be  against  public  policy; 
Swift  v.  Aspell,  40  Misc.  455,  82  X.  Y.  Supp.  659,  holding  that  a  contract 
whereby  an  agent  was  to  receive  a  commission  of  one  half  of  the  net  profits 
for  procuring  orders  for  supplies  to  be  furnished  United  States  vessels  in  the 
public  service,  was  valid. 
>~on-snits. 

Cited  in  Lindenthal  v.  Germania  L.  Ins.  Co.  174  X.  Y.  81,  66  X'.  E.  029, 
holding  that  where  no  facts  are  found,  and  the  case  is  disposed  of  upon  the 
defendant's  motion,  the  decision  will  be  deemed  a  nonsuit;  Schulze  v.  Schul/e, 
83  App.  Div.  378,  82  X.  Y".  Supp.  266  (dissenting  opinion),  on  a*  decision  as  a 
nonsuit  or  a  judgment  on  the  merits;  Ehrenfried  v.  Lackawanna  Iron  &  Steel 
Co.  89  App.  Div.  132,  85  X.  Y.  Supp.  57,  holding  that  where  a  nonsuit  is  granted, 
the  plaintiff  is  entitled  to  the  inferences  most  favorable  to  him  which  may  be 
legitimately  drawn  from  the  facts;  McXulty  Bros.  v.  Offerman,  141  App.  Div.  732, 
126  X.  Y.  Supp.  755,  holding  that  on  appeal  from  nonsuit  at  close  of  plaintiff's 
case  he  is  entitled  to  have  it  reviewed  in  light  of  facts  and  inferences  most 
favorable  to  him. 

62  L.  R.  A.  369,  ZABRISKIE  v.  GREATER  AMERICA  EXPOSITIOX  CO.  67 

Xeb.  581,  93  X.  W.  958,  2  Ann.  Cas.  687. 

Followed  without  discussion  in  H.  F.  Cady  Lumber  Co.  v.  Greater  America 
Exposition,  4  Xeb.  (Unof.)  269,  93  X.  W.  961;  Omaha  Oil  &  Paint  Co.  v. 
Greater  America  Exposition,  4  Xeb.  (Unof.)  276,. 93  X.  W.  963;  Lehmer  v.  Horton, 
67  Xeb.  575,  93  X.  W.  964,  2  Ann.  Cas.  683. 
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Mechanics'    lien    on    leasehold    Interest. 

Cited  in  Joplin  Supply  Co.  v.  West,  149  Mo.  App.  91,  130  S.  W.  150,  holding 
that  mechanic's  lien  does  not  extend  to  improvements  on  all  leased  lots,  but 
only  to  such  improvements  as  become  part  of  real  estate. 

Cited  in  note  (6  L.R.A.  (N.S.)  486)  on  lien  on  landlord's  interest  for  labor  or 
materials  furnished  for  building  or  improvement  removable  by  tenant. 

62  L.  R.  A.  383,  WILLIAMS  v.  MILES,  68  Neb.  463,  110  Am.  St.  Rep.  431,  94 
N.  W.  705,  96  N.  W.  151,  4  Ann.  Gas.  306. 

Motion  to  dismiss  a  subsequent  appeal  in  73  Neb.  195,  102  N.  W.  482. 

Followed  without   discussion   in   Modern   Woodmen   v.   Colman,   68   Neb.   668, 
96  N.  W.  154. 
Presumption  as  to  revocation  of  will  last  seen  in  possession  of  testator. 

Cited  in  McCoy's  Will,  49  Or.  582,  90  Pac.  1105,  holding  that  where  the  will 
when  last  seen  was  in  the  possession  of  the  testator  and  after  his  deatli  it  could 
not  be  found,  the  presumption  is  that  he  destroyed  with  the  intention  of  revoking 
it. 

Cited  in  note   (110  Am.  St.  Rep.  448)   on  presumptions  arising  from  inability 
to  find  will  which  was  in  possession  of  testator. 
Revocation  of  revolting-  -will  as  reviving  prior   will. 

Cited  in  Dougherty  v.  Holscheider,  40  Tex.  Civ.  App.  37,  88  S.  W.  1113,  holding 
that  the  revocation  of  a  contingent  holographic  will  revoking  another  former 
will,  does  not  revive  such  former  will. 

Cited  in  note   (14  L.R.A. (N.S.)  938)   on  revocation  of  later  as  reviving  earlier 
will. 
Necessity  of  attestation  clanse  to  Trill. 

Cited  in  Monroe  v.  Hubbart,  79  Neb.  573,  14  L.R.A. (N.S.)  261,  113  N.  W.  149, 
holding  that  an  attestation  clause  is  not  necessary  to  the  validity  of  a  will,  so 
that  it  does  not  affect  the  validity  of  the  will  if  the  testator's  name  is  incorrectly 
given  in  such  clause,  and  probate  will  not  be  denied  if  all  statutory  requirements 
have  been  complied  with. 

Cited  in  notes    (14  L.R.A. (N.S.)    256;   114  Am.  St.  Rep.  232)   on  necessity  of 
attestation  clause  of  will. 
Testimony  as   to   transactions   with    decedent. 

Cited  in  Re  Miller,  31  Utah,  434,  88  Pac.  338,  holding  that  a  statute  which 
prohibits  a  party  to  an  action  in  which  the  adverse  party  is  the  executor  or  lega- 
tee of  a  deceased  person  from  testifying  as  to  transactions  with  the  decedent  does, 
not  apply  to  a  contest  of  a  will  between  the  heirs  at  law  and  the  legatees. 
Proving-  existence  of  will  by  declarations  of  testator. 

Cited  in  Miller's  Will,  49  Or.  470,  124  Am.  St.  Rep.  1051,  90  Pac.  1002,  14 
Ann.  Cas.  277,  holding  that  declarations  of  the  testatrix  as  to  making  a  will 
and  that  it  had  been  deposited  with  a  certain  person  and  that  it  was  there  to 
within  a  few  days  of  her  death  and  that  she  had  no  means  of  obtaining  it,  were 
admissible  to  prove  a  lost  will  had  not  been  revoked. 

Cited    in    note    (107    Am.    St.   Rep.    468,    469)    on    admissibility   of    testator's 
declarations  to  sustain,  defeat  or  aid  in  construction  of  alleged  lost  will. 
Preponderance   of   evidence. 

Cited  in  Bingaman  v.  Bingaman,  85  Neb.  253,  122  N.  W.  981,  holding  that  to 
set  aside  a  written  instrument,  and  more  especially  one  which  has  been  signed  in 
the  presence  of  witnesses,  the  presumptions  of  validity  and  regularity  require 
clear  and  convincing  evidence  to  establish  a  preponderance  of  evidence;  Chicago, 
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R.  I.  &  P.  R.  Co.  v.  Nebraska  State  R.  Commission,  85  Neb.  826,  26  L.R.A.(N.S.) 
450,  124  N.  W.  477,  holding  that  the  quantum  of  proof  required  to  establish  the 
fact  that  an  order  of  the  railroad  commission  is  unreasonable,  is  more  than  a 
mere  preponderance  of  evidence  in  an  ordinary  case,  but  it  must  be  of  the  same 
clear  and  satisfactory  nature  as  required  in  other  cases  where  the  presumption.1! 
of  validity  attach. 
Giving?  effect  to  general  statements  of  judicial  opinions. 

Cited  in  Flint  v.  Chaloupka,  72  Neb.  37,  117  Am.  St.  Rep.  771,  99  N.  W. 
825,  holding  that  it  is  not  so  much  what  a  court  says  in  the  decision  of  a  case 
as  that  which  it  actually  does  that  should  be  considered  in  applying  the  prin- 
ciples of  the  case  as  a  precedent,  and  general  statements  should  not  be  given 
too  much  weight. 
Proof  necessary  to  establish  lost  will. 

Cited  in  Williams  v.  Miles,  87  Neb.  462,  127  N.  W.  904,  holding  that  proof 
of  execution  of  lost  will  should  be  clear  and  convincing,  and  declarations  of 
testator  alone  that  instrument  he  is  signing  is  his  will,  but  without  evidence  as 
to  contents,  will  not  be  held  sufficient  to  revoke  former  will  admitted  to  probate. 

Cited  in  note    (110  Am.  St.  Rep.  458,  462,  463,  467),  on  quantum  or  degree 
of  proof  necessary  to  establish  lost  or  destroyed  will. 
Oral   evidence   to   prove   will. 

Cited  in  Re  Hopper,  90  Neb.  624,  134  N.  W.  237,  holding  that  oral  evidence 
is  competent  to  prove  signatures  of  witnesses  to  will,  and  to  prove  that  writing 
offered  in  same  instrument  so  identified  by  signature  of  witnesses. 
Number  of  witnesses   to  frill. 

Cited  in  note   (114  Am.  St.  Rep.  211)   on  number  of  witnesses  to  will. 

62  L.  R.  A.  390,  UNION  L.  INS.  CO.  v.  PARKER,  66  Neb.  395,   103  Am.  St. 

Rep.  714,  92  N.  W.  604. 
Delivery   of   policy   as   waiver   of    prepayment    of   premium. 

Cited  in  Devine  v.  Federal  L.  Ins.  Co.  157  111.  App.  260,  holding  that  policy 
becomes  effective  upon  delivery  although  note  is  given  for  first  premium  to 
soliciting  agent  pursuant  to  plan  sanctioned  by  company;  National  Mut.  F.  Ins. 
Co.  v.  Sprague,  40  Colo.  353,  92  Pac.  227,  holding  that  the  delivery  of  the  policy 
without  the  payment  of  the  premium  waives  the  provision  of  the  policy  requiring 
prepayment  of  the  premium  as  a  condition  precedent  to  the  taking  effect  of  the 
policy. 
Suspension  of  insurance  for  non-payment  of  overdue  premium  notes. 

Cited  in  Reppond  v.  National  L.  Ins.  Co.  100  Tex.  523,  11  L.R.A.(N.S.)  986, 
101  S.  W.  786,  15  Ann.  Gas.  618,  holding  that  where  the  agent  accepted  the  in- 
sured's  notes  for  his  commissions  and  the  company's  share  of  the  premium  was 
paid  in  cash,  the  notes  were  not  subject  to  a  provision  of  the  policy  calling  for 
a  suspension  of  the  insurance  for  the  time  the  notes  remain  due  and  unpaid, 
though  the  company  acquires  the  notes. 

Distinguished  in  Hooker  v.  Continental  Ins.  Co.  69  Neb.  758,  96  N.  W.  663, 
holding  that  where  the  policy  provided  for  a  suspension  of  the  insurance  during 
the  time  that  any  premium  note  remain  due  and  unpaid,  where  the  loss  occurred 
when  the  first  note  was  due  and  unpaid,  the  insurance  was  suspended,  where  the 
notes  were  payable  to  the  agent  but  had  become  the  property  of  the  company. 

62  L.  R.  A.  393,  FOXWORTHY  v.  COLBY,  64  Neb.  216,  89  N.  W.  800. 
Review  of  judgment  on  amended  petition  in  72  Neb.  378,  100  N.  W.  798. 
Third  appeal  in  78  Neb.  291,  110  N.  W.  857. 
Fourth  appeal  in  80  Neb.  239,  114  N.  W.  174. 
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62  L.  R.  A.  395,  HOLM  AN  v.  OMAHA  &  C.  B.  R.  &  BRIDGE  CO.  117  Iowa,  268, 

94  Am.  St.  Rep.  293,  90  N.  W.  833. 
Estoppel  to   plead    bar  of   statntc   of  limitation*. 

Cited  in  Newell  v.  Clark,  73  N.  H.  291,  61  Atl.  ooo,  on  estoppel  to  plead  bar 
of  statutes  of  limitations. 

Cited  in  notes  (95  Am.  St.  Rep.  411,  412,  417,  420;  104  Am.  St.  Rep.  747) 
on  estoppel  to  plead  statute  of  limitations. 

Distinguished  in  McKay  v.  McCarthy,  146  Iowa,  551,  34  L.R.A.(N.S.)  914,  123 
N.  W.  755,  holding  that  statements  made  by  seller  of  stock  to  induce  purchaser 
not  to  sue  for  damages  because  of  alleged  false  representations,  to  effect  that 
stock  was  all  right,  were  not  sufficient  to  estop  defendant  from  pleading  statute 
of  limitations. 

62  L.  R.  A.  398,  THOMPSON  v.  BROWN,  116  Ky.  102,  105  Am.  St.  Rep.  194,  75 

•    S.  W.  210. 
Validity   of   charitable   trusts. 

Cited  in  Hagen  v.  Sacrison,  19  N.  D.  185,  26  L.R.A.  (N.S.)  738,  123  N.  W. 
518,  holding  that  bequest  for  poor  and  destitute  children  of  certain  place,  under 
direction  of  trustees  is  not  void  for  uncertainty  as  to  beneficiaries;  Kasey  v. 
Fidelity  Trust  Co.  131  Ky.  623,  115  S.  W.  739,  holding  that  a  charitable  trust 
to  a  certain  trust  company  for  the  benefit  of  a  certain  incorporated  charity  which 
had  a  certain  specified  address,  and  which  was  engaged  in  distributing  bibles 
to  the  poor,  was  sufficiently  certain;  Green  v.  Fidelity  Trust  Co.  134  Ky.  325, 
120  S.  W.  283,  holding  that  a  bequest  to  a  certain  trust  company  to  establish 
an  orphan's  home  for  the  education  of  orphans  under  seventeen  years  of  age  of 
members  of  a  certain  secret  society,  is  valid  and  certain;  Nilson's  Estate,  81 
Neb.  819,  116  N.  W.  971,  holding  that  a  bequest  by  a  Norwegian  to  a  church 
congregation  on  a  certain  island  in  Norway  of  which  he  was  a  native,  for  the 
benefit  of  the  needy  and  worthy  servant  girls  and  the  widows  and  orphans  of 
deceased  sailors  and  fishermen,  is  sufficiently  definite;  Hagen  v.  Sacrison,  19 
N.  D.  185,  26  L.R.A.(N.S.)  738,  123  N.  W.  518,  holding  that  the  establishment 
of  a  trust  for  the  benefit  of  the  poor  and  destitute  children  of  Sweden,  the  trust 
to  be  administered  by  a  society  of  that  country  devoted  to  the  care  of  such 
children,  is  sufficiently  certain. 

Cited  in  note  (14  L.R.A. (N.S.)  85,  129,  137)  on  enforcement  of  general  bequest 
for  charity  or  religion. 

62  L.  R.  A.  405,  ILLINOIS  C.  R.  CO.  v.  LALOGE,  113  Ky.  896,  69  S.  W.  795. 
Who   are   passeng-ers. 

Cited  in  Northern  P.  R.  Co.  v.  Marinovich,  111  C.  C.  A.  60,  189  Fed.  330, 
holding  that  person  injured  at  flag  station  while  waiting  for  train  not  due  for 
more  than  four  hours  was  not,  as  matter  of  law,  passenger  but  companies  lia- 
bility was  for  jury;  Louisville  &  N.  R.  Co.  v.  Bays,  142  Ky.  403,  34  L.R.A. 
(N.S.)  680,  134  S.  W.  450,  holding  that  passenger's  right  as  such  ceases  after 
arrival  at  destination  and  reasonable  time  to  leave  station ;  Fremont,  E.  &  M. 
Valley  R.  Co.  v.  Hagblad,  72  Neb.  786,  4  L.R.A. (N.S.)  260,  101  N.  W.  1033, 
9  Ann.  Cas.  1096,  holding  that  in  order  to  be  entitled  to  protection  as  a  passenger, 
the  person  intending  to  become  such  must  go  to  the  station  a  reasonable  time 
before  the  departure  of  the  train,  and  if  he  goes  an  unreasonable  time  before 
he  is  not  entitled  to  such  protection. 

Cited  in  footnote  to  Duchemin  v.  Boston  Elev.  R.  Co.  66  L.R.A.  980,  which 
holds  that  street  car  company  does  not  owe  to  person  approaching  car  to  enter 
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it  as  passenger  same  high  degree  of  care  with  respect  to  defects  in  car  that  it 
owes   to   passengers   actually   on   board. 

62  L.  R.  A.  407,  BALLARD  v.  MISSISSIPPI  COTTON  OIL  CO.  81  Miss.  507,  95 
Am.   St.  Rep.   476,   34   So.   533. 

Followed  without  discussion  in  Truly  v.  North  Lumber  Co.  83  Miss.  434,  36 
So.  4;   Yazoo  &  M.  Valley  R.  Co.  v.  Schraag,  84  Miss.  144,  36  So.  193:  Mobile, 
J.  &  K.  C.  R.  Co.  v.  Hicks,  91  Miss.   356,   124  Am.   St.  Rep.  679,  46   So.  360; 
Givens  v.  Southern  R.  Co.  94  Miss.  848,  22  L.R.A.(X.S.)    972,  49  So.   180. 
Class   legislation. 

Cited  in  Adams  v.  Standard  Oil  Co.  97  Miss.  902,  53  So.  692,  holding  that  stat- 
ute in  so  far  as  it  attempts  to  create  class  of  confederate  soldiers,  and  exempt 
them  from  payment  of  certain  privilege  taxes,  is  invalid;  Chicago,  M.  &  St.  P. 
R.  Co.  v.  Westby,  47  L.R.A.(N.S.)  102,  102  C.  C.  A.  65,  178  Fed.  625,  holding  that 
the  employers'  liability  act  of  South  Dakota,  subjecting  common  carriers  for 
liability  for  injuries  to  servants  by  fellow  servants  or  from  their  own  negligence, 
is  unconstitutional  as  denying  the  equal  protection  of  the  laws;  Bedford  Quarries 
Co.  v.  Bough,  168  Ind.  675,  14  L.R.A.  (N.S.)  420,  80  N.  E.  529,  holding  that  a 
statute  which  imposed  on  railroads  and  all  other  corporations  liability  for  in- 
juries to  an  employee  by  the  negligence  of  any  person  to  whose  orders  the  em- 
ployee was  bound  to  conform  is  unconstitutional  as  to  corporations  engaged  in 
same  businesses  as  individuals;  Louisville  &  N.  R.  Co.  v.  Melton,  127  Ky.  297, 
112  S.  W.  618  (dissenting  opinion),  on  the  validity  of  the  same  statute;  Adams 
v.  Mississippi  Lumber  Co.  84  Miss.  28,  36  So.  68,  holding  a  statute  imposing  a 
tax  upon  all  land,  timber,  and  mill  companies  and  individuals,  except  those  who 
do  not  ship  the  lumber  outside  of  the  state  is  unconstitutional  as  making  an 
invalid  classification  for  the  purposes  of  taxation. 

Validity   of    statute    abrogating    fellow    servant    rule    as    to    railroad    cor- 
porations. 

Cited  in  Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnipseed,  219  U.  S.  40,  55  L.  ed. 
79,  32  L.R.A.(N.S.)  227,  31  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1912A,  463,  holding 
that  statute  abrogating  fellow-servant  rule  as  to  employees  of  railway  companies 
is  not  unconstitutional  because  it  applies  to  all  employees  and  not  only  to  those 
engaged  in  operation  of  trains;  Kiley  v.  Chicago,.  M.  &  St.  P.  R.  Co.  138  Wis. 
251,  119  N.  W.  309  (dissenting  opinion),  on  the  validity  of  statute  abrogating 
the  fellow  servant  rule  as  to  railroads. 

Distinguished  in  Bradford  Constr.  Co.  v.  Heflin,  88  Miss.  344,  12  L.R.A.  (X.S.) 
1045,  42  So.  174,  8  Ann.  Cas.  1077,  holding  that  a  statute  which  abrogated  the 
fellow  servant  rule  as  to  railroad  corporations,  does  not  apply  to  a  construction 
company  authorized  to  own,  but  which  does  not  operate  a  railroad,  since  such 
a  corporation  is  not  a  railroad  corporation. 

Abrogation     of     fellow     servant     rule    as    applying     only    to     commercial 
railroads. 

Cited  in  Norfolk  &  P.  Traction  Co.  v.  Ellington,  108  Va.  255,  17  L.R.A.  (N.S.) 
123,  61  S.  E.  779,  holding  that  the  provision  of  the  state  constitution  abolishing 
the  fellow  servant  rule  as  to  railroads,  applies  only  to  commercial  railroads,  and 
does  not  apply  to  street  railroads. 
Separation   of  valid   from  void   part  of  statute. 

Cited  in  McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.  109  C.  C.  A.  110,  186  Fed.  988 
(dissenting  opinion),  on  separation  of  constitutional  part  of  statute  from  un- 
constitutional part  so  as  to  save  former. 
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Construction    of    statutes. 

Cited   in   Pensacola   Electric   Co.  v.   Soderlind,   60   Fla.   175,   53   So.  722,  Ann. 
Gas.    1912B,    1251     (dissenting    opinion),    on    construction    of    statute    providing 
for  damages  for  death  caused  by  negligence. 
Knowledge    of    defect   as   defense    te   action    for   injury. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Woodruff,  98  Miss.  48,  53  So.  687, 
holding  that  under  common  law  knowledge  by  employee  injured  by  defective 
machinery,  used  by  him,  was  defense  to  action  for  injury. 

62  L.  R.  A.  421,  BARRIER  v.  KELLY,  82  Miss.  233,  33  So.  974. 
Election  under  a   -will. 

Cited  in  Holland  v.  Couts,  42  Tex.  Civ.  App.  519,  98  S.  W.  233,  holding  that 
the  acceptance  by  the  children  of  a  testatrix  of  deeds  from  her  husband,  convev- 
ing  to  them  land  one  half  of  the  title  to  which  he  had  obtained  through  the 
will  of  the  testatrix  and  the  other  half  he  owned  in  his  own  right,  Constituted 
an  election  which  barred  the  right  to  set  aside  the  wife's  will. 

"-  -3 

62  L.  R.  A.  427  BURNSIDE  v.  WAND,  170  Mo.  531,  71  S.  W.  337. 
i     Cited  in  Burnside  v.  Wand,  108  Mo.  App.  543,  84  S.  W.  995,  on  the  history  of 
the  litigation. 
Merger  of  penalty   in   bend   in   judgment   thereon. 

Cited  in  Fidelity  &  D.  Co.  v.  Schuehman,  189  Mo.  474,  88  S.  W.  626,  holding 
that  under  the  state  statute  a  judgment  for  the  penatly  on  a  bond  securing  the 
performance  of  covenants  shall  not  provide  that  upon  payment  of  the  damages 
accrued  the  judgment  shall  be  satisfied,  but  it  shall  stand  as  security  for  further 
breaches. 
Correction  of  judgment  by  nnnc  pro  tnnc  order. 

Cited  in  Saunders  v.  Scott,  132  Mo.  App.  213,  111  S.  W.  874,  holding  that  if 
the  statute  prescribes  the  judgment,  and  one  is  rendered  it  is  presumed  to  be 
the  one  prescribed,  and  if  one  not  prescribed  is  entered,  it  will  be  presumed  to 
have  been  done  by  the  misprision  of  the  clerk,  and  the  court  will  correct  it  by  a 
nunc  pro  tune  order. 

Distinguished  in   Sperling  v.  Stubblefield,  105  Mo.  App.  494,  79  S.  W.  1172, 
holding  that  on  a  motion  to  arrest  judgment  because  of  an  existing  judgment  and 
verdict,  where  there  is  a  finding  that  the  judgment  had  been  rendered,  it  justi- 
fied the  entry  of  a  judgment  nunc  pro  tune, 
i 

62  L.  R.  A.  474,  CHANDLER  v.  KANSAS  CITY,  MISSOURI,  GAS.  CO.  174  Mo. 

321,  97  Am.  St.  Rep.  570,  73  S.  W.  502. 
Liability   for   negligent    injuries. 

Cited  in  Morie  v.  St.  Louis  Transit  Co.  116  Mo.  App.  27,  91  S.  W.  962,  on 
the  legal  effect  of  the  word  liable  in  negligence  cases. 

Distinguished  in  Harrison  v.  Kansas  City  Electric  Light  Co.  195  Mo.  630, 
7  L.R.A. (N.S.)  303,  93  S.  W.  951,  holding  that  the  electric  light  company  was 
liable  for  the  death  of  a  person  by  coming  in  contact  with  a  cable  with  which 
its  wires  had  become  grounded  by  the  acts  of  the  decedent's  son,  where  the 
company  knew  that  its  wire  was  grounded  when  it  turned  the  electricity  into 
the  wire;  Chandler  v.  Gloyd,  217  Mo.  406,  116  S.  W.  1073,  holding  in  an  action 
against  the  persons  removing  the  cinders  from  beneath  the  track,  as  stated  in  the 
cited  case,  that  the  defendant's  were  liable  for  the  acts  of  their  agent  in  so 
removing  the  cinders. 
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62  L.  R.  A.  477,  MAUK  v.  BRUXDAGE,  68  Ohio  St.  89,  67  X.  E.  152. 
Libel   and    slander. 

Cited  in  Post  Pub.  Co.  v.  Butler,  71  C.  C.  A.  309,  137  Fed.  726,  holding 
that  the  publication  of  false  report  charging  another  with  the  commission  of 
crime  or  exposing  him  to  shaine  and  ridicule  is  actionable,  malice  being  pre- 
sumed froni  the  publication;  Heilker  v.  Jansgen,  15  Ohio  S.  &  C.  P.  Dec.  492, 
2  Ohio  L.  Rep.  359,  holding  words  reflecting  upon  a  person  in  his  professional 
capacity  slanderous  per  se  and  damage  presumed;  International  Text-Book  Co. 
v.  Leader  Printing  Co.  189  Fed.  89,  holding  publication  libelous  where  directed 
against  a  class,  but  plainly  intended  against  plaintiff  who  was  one  of  the  class; 
Post  Pub.  Co.  v.  Butler,  3  Ohio  L.  Rep.  61,  holding  libelous  false  publication  of 
arrest  of  woman  expert  rifle  shot;  Davis  v.  Hearst,  160  Cal.  170,  116  Pac.  530, 
holding  that  in  action  for  libel  malice  must  be  found  against  every  tort  feasor 
before  judgment  can  be  rendered  against  him. 

Distinguished  in  Cleveland  Leader  Printing  Co.  v.  Xethersole,  84  Ohio  St.  134, 
95  N.  E.  735,  Ann.  Cas.  1912B,  978,  holding  criticism  of  a  certain  play  not  libel 
against  an  actress  who  appeared  therein. 
—  Privileged    publications. 

Cited  in  Levy  v.  Littleford,  19  Ohio  S.  &  C.  P.  Dec.  606,  holding  not  privi- 
leged, statements  made  by  attorney  in  opening  case,  where  not  relevant  to  the 
case  on  trial;  Rudin  v.  Fauver,  9  Ohio  N.  P.  X.  S.  293,  20  Ohio  S.  &  C.  P.  Dec. 
198,  holding  privileged,  words  used  in  a  pleading,  which  were  pertinent  and  rele- 
vant to  issues;  Levy  v.  Littleford,  }9  Ohio  S.  &  C.  P.  Dec.  607,  holding  that 
privilege  is  a  matter  of  defense  in  action  for  slander  or  libel. 

Cited  in  note   (104  Am.  St.  Rep.  121)    on  what  libelous  statements  are  privi- 
leged. 
Questions  for  tbe  court. 

Cited  in  Bodine  v.  Times- Journal  Pub.  Co.  26  Okla.  138,  31  L.R.A.  (N.S.)  147, 
110  Pac.  1096,  holding  question  whether  words  are  libelous  per  se,  and  whether 
or  not  the  publication  was  privileged  to  be  for  the  court;  Todd  v.  East  Liverpool 
Pub.  Co.  9  Ohio  C.  C.  N.  S.  256,  29  Ohio  C.  C.  161,  holding  question  whether 
words  are  libelous  per  se  to  be  for  the  court. 

62  L.  R.  A.  482,  LOVE  v.  LIDDLE,  26  Utah,  62,  72  Pac.  185. 
Validity  of  classification  of  cities. 

Cited  in  footnote  to  Longview  v.  Crawfordsville,  68  L.R.A.  623,  which  holds 
void  classification  of  cities  for  purpose  of  legislation  so  as  to  make  particular 
law  conferring  power  to  annex  territory  applicable  to  those  having  population 
between  six  and  seven  thousand. 
Validity  of   statutes  as   to   jurisdiction   of  justices   of  peace. 

Cited  in  Mclnteer  v.  Moss,  144  Ky.  670,  139  S.  W.  842,  holding  valid  statute 
fixing  larger  amount  as  minimum  of  judgments  appealable  from  police  court, 
then  from  justices  of  peace. 

62  L.  R.  A.  485,  MUXZ  v.  STAXDARD  LIFE  &  ACCI.  IXS.  CO.  26  Utah,  69, 

99  Am.  St.  Rep.  830,  72  Pac.  182. 
Immediate    notice    of   accident    to   insured. 

Cited  in  Pacific  Mut.  L.  Ins.  Co.  v.  Adams,  27  Okla.  501,  112  Pac.  1026,  hold- 
ing that  under  terms  of  accident  policy  requiring  notice,  service  of  notice  and 
proof  of  death  within  reasonable  time,  is  sufficient;  Reed  v.  Loyal  Protective 
Asso.  154  Mich.  176,  117  X.  W.  600,  holding  that  where  through  mental  derange- 
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ment  resulting  from  the  accident  the  insured  was  unable  to  give  the  notice  of 
accident  within  fourteen  days  thereafter,  as  required  by  the  policy,  compliance 
with  such  provision  would  be  excused. 

,  Cited    in    note    (18    L.R.A.  (N.S.)     Ill)     as    to   when    strict    compliance    with 
requirement  as  to  time  of  notice  in  accident  or  health  policy  excused. 

62  L.  R.  A.'  489,  TOMPKINS  v.  PACIFIC  MUT.  L.  INS.  CO.  53  W.  Va.  479,  44 

S.  E.  439. 
\<-*v   action  after  statute  of  limitations  has  run. 

Cited  in  Duty  v.  Chesapeake  &  0.  R.  Co.  70  W.  Va.  19,  73  S.  E.  331;  Ryan 
v.  Piney  Coal  &  Coke  Co.  69  W.  Va.  693,  73  S.  E.  330,— holding  that  one  whose 
action  commenced  within  time  allowed  by  law,  has  been  erroneously  dismissed  for 
variance  between  writ  and  declaration,  may  bring  new  action  within  one  year, 
though  statute  of  limitations  has  run. 

62  L.  R.  A.  499,  YOUNG  v.  SEHON,  53  W.  Va.  127,  97  Am.  St.  Rep.  970,  44  S. 

E.  136. 
Status  of   intlorser   before   delivery  of  note   to   payee. 

Cited  in  Golding  Sons  Co.  v.  Cameron  Pottery  Co.  60  W.  Va.  318,  55  S.  E.  396, 
holding  that  where  one  makes  a  negotiable  note  and  the  payee  does  not  indorse  it, 
and  another,  a  stranger  to  the  note  puts  his  name  upon  the  back  and  it  is  then 
delivered  to  the  payee,  he  may  treat  them  both  as  makers  or  the  indorser  as  a 
guarantor  unless  he  agrees  to  the  contrary,  and  the  status  of  the  indorser  is  fixed 
by  the  intention  of  the  parties;  Quesenberry  v.  Wood,  64  W.  Va.  10,  60  S.  E.  881, 
holding  that  one  who  indorses  a  negotiable  promissory  note  at  the  time  it  is  made 
and  before  delivery,  may  be  treated  by  the  payee  as  a  guarantor  or  a  payee. 
Admissibility  of  parol  evidence  to  explain  aigrnatwre. 

Cited  in  Haupt  v.  Vint,  68  W.  Va.  662,  34  L.R.A. (N.S.)  526,  70  S.  E.  702,  hold- 
ing that  in  action  between  original  parties  to  note,  oral  evidence  is  admissible  to 
prove  agreement  betweeen  them  different  from  that  indicated  by  relative  positions 
of  their  signatures  on  paper. 

Cited  in  footnote  to  Usher  v.  Daniels,  69  L.R.A.  629,  which  holds  parol  evidence 
admissible  that  one  signing  memorandum  for  sale  of  goods  acted  as  agent  for  the 
one  seeking  to  enforce  contract. 

62  L.  R.  A.  507,  CENTRAL  R.  CO.  v.  MOTES,  117  Ga.  923,  97  Am.  St.  Rep.  223, 

43  S.  E.  990. 
Duty    of    railroad    to    keep    open    its    stations. 

Cited  in  Brown  v.  Georgia,  C.  &  N.  R.  Co.  119  Ga.  90,  46  S.  E.  71,  holding  that 
railroad  companies  are  bound  to  keep  their  stations  open  only  for  a  reasonable 
time  before  train  time  and  are  not  liable  for  cold  and  inconvenience  of  a  person 
allowed  to  remain  in  the  depot  over  night. 

Distinguished  in  Riley  v.  Wrightsville  &  T.  R.  Co.  133  Ga.  417,  24  L.R.A. (N.S.) 
381,  65  S.  E.  890,  18  Ann.  Cas.  208,  sustaining  complaint  stating  that  the  defend- 
ant refused  to  permit  the  plaintiff  to  remain  in  the  depot  at  a  junction  point 
while  awaiting  the  arrival  of  a  connecting  train,  where  there  were  no  other  accom- 
modations to  be  obtained. 
Reasonableness  of  carrier's  regulations  *»  question*!  of  law. 

Cited  in  Smith  v.  Seaboard  Air-Line  R.  Co.  10  Ga.  App.  233,  73  S.  E.  523,  hold- 
ing that  whether  rule  promulgated  by  railroad  commission  is  reasonable  or  not  is 
question  of  law  for  court;  Martin  v.  Rhode  Island  Co.  32  R.  I.  167,  32  L.R.A. 
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(X.S.)  698,  78  Ail.  548,  Ann.  Cas.  1912C,  1283;  Dohorty  v.  Xorthern  P.  R.  Co. 
43  Mont.  305,  36  L.R.A.  (X.S.)  1143,  115  Pac.  401,— holding  that  where  facts  are 
not  in  dispute,  question  of  reasonableness  of  rule  relative  to  carriage  of  pas- 
sengers, is  one  of  law  for  court;  Burge  v.  Georgia  R.  &  Electric  Co.  133  Ga.  426, 
65  S.  E.  879,  18  Ann.  Cas.  42,  holding  that  whether  a  rule  of  a  street  railway 
company  providing  that  conductors  would  not  be  required  to  make  change  in 
sums  of  over  two  dollars,  is  reasonable  is  a  question  of  law  for  the  court. 
Liability  of  carrier  for  torts  of  servants  to  passengers. 

Cited   in  notes    (17   L.R.A.  (X.S.)    767)    on  liability  of  carrier  for  assault  by- 
employee   on  passenger  outside  of  car  or  train;    (40  L.R.A. (X.S.)    1012,   1051) 
on  liability  of  carrier  for  wilful  torts  of  servants  to  passengers.. 
Effect  of  exasperating   conduct  of  passenger. 

Cited  in  Mason  v.  Xashviile,  C.  &  St.  L.  R.  Co.  135  Ga.  744,  33  L.R.A. (X.S.) 
283,  70  S.  E.  225,  holding  that  where  suit  was  brought  against  railroad  coia- 
pany  for  assault  committed  by  conductor  upon  passenger,  if  conduct  of  passen- 
ger was  such  as  to  justify  act  of  conductor,  company  would  not  be  liable; 
Macon  R.  &  Light  Co.  v.  Mason,  123  Ga.  776,  51  S.  E.  569,  holding  that  if  the 
passenger  is  responsible  for  exciting  the  anger  of  a  railroad  employee,  whereby 
he  is  for  the  time  being  unfitted  for  performing  his  exacting  duties  in  respect 
to  his  treatment  of  passengers,  the  carrier  is  not  liable  for  his  improper 
conduct  toward  such  passenger. 

Cited  in  note  (40  L.R.A.  (X.S.)  1080)  on  liability  of  carrier  for  assault  by 
servant  induced  by  passenger's  conduct  or  words. 

62  L.  R.  A.  513,  APEX  TRAXSP.  CO.  v.  GARBADE,  32  Or,  582,  52  Pac.  573, 

54  Pac.  367,  882. 
What    is   a    public    use   justifying;   exercise   of   eminent    domain. 

Cited  in  Healy  Lumber  Co.  v.  Morris,  33  Wash.  506,  63  L.R.A.  825,  99  Am. 
St.  Rep.  964,  74  Pac.  681,  holding  that  a  statute  giving  the  power  to  condemn 
lands  for  logging  roads  is  unconstitutional  as  not  being  for  a  public  use. 

Cited  in  note    (1   L.R.A.  (X.S.)    971)    on  exercise  of   eminent  domain  for  log- 
ging or  other  private  railroad. 
Question   for  judicial   determination. 

Cited  in  Fanning  v.  Gilliland,  37  Or.  374,  82  Am.  St.  Rep.  758,  61  Pac.  636, 
holding  that  it  is  for  the  courts  to  determine  whether  a  use  is  a  public  one  or 
not  justifying  the  exercise  of  eminent  domain;  Shasta  Power  Co.  v.  \Yalker,  149 
:Fed.  570;  Grande  Ronde  Electrical  Co.  v.  Drake,  46  Or.  248,  78  Pac.  1031; 
Dallas  v.  Hallock,  44  Or.  252,  75  Pac.  204, — holding  same  and  that  the  question 
of  necessity  for  the  exercise  of  the  power  is  for  the  legislature. 

Cited  in  notes   (22  L.R.A. (X.S.)   52,  67,  78,  132)    on  judicial  power  over  emi- 
nent domain;    (88  Am.  St.  Rep.  933,  940)   on  existence  of  public  use  as  question 
for  courts. 
Review  in  Federal  Supreme  Court  of  state  or  territorial  court   decisions. 

Cited  in  notes  (63  L.R.A.  33)  ?.s  to  how  and  when  questions  must  be  raised 
and  decided  in  state  court  to  make  case  for  writ  of  error  from  Federal  Supreme 
Court;  (63  L.R.A.  329)  on  record  for  purpose  of  showing  jurisdiction  in  Fed- 
eral Supreme  Court  of  writ  of  error  to  state  court;  (63  L.R.A.)  471)  on  what 
record  must  show  respecting  presentation  and  decision  of  Federal  question  to 
confer  jurisdiction  on  Federal  Supreme  Court  of  writ  of  error  to  state  court: 
(63  L.R.A.  572,  578)  on  what  questions  Federal  Supreme  Court  will  consider 
in  reviewing  judgments  of  state  courts;  (6G  L.R.A.  837)  on  practice  and  pro- 
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cedure  governing  transfer  of  causes  to  Federal  Supreme  Court  on  writ  of  error 
or  appeal;  (49  L.  cd.  U.  S.  418)  on  appellate  review  in  Federal  Supreme  Court 
of  state  court  decisions  involving  questions  of  interstate  commerce;  (49  L.  ed. 
U.  S.  552)  on  review  of  decisions  of  state  courts  presenting  question  of  full 
faith  and  credit;  (49  L.  ed.  U.  S.  579)  on  review  of  decisions  of  state  courts  in 
cases  involving  questions  of  bankruptcy;  (49  L.  ed.  U.  S.  785)  on  review  in 
Supreme  Court  of  United  States  of  decisions  of  state  courts  in  cases  involving 
mining  claims;  (49  L.  ed.  U.  S.  1001),  on  what  judgments  of  state  courts  are 
final  for  purpose  of  review  in  Supreme  Court  of  United  States;  (50  L.  ed.  U. 
S.  164)  on  error  to  state  court  in  cases  involving  questions  under  national 
banking  law;  (50  L.  ed.  U.  S.  383)  on  error  to  state  courts  in  cases  presenting 
merely  abstract  or  moot  questions;  (50  L.  ed.  U.  S.  429)  on  certificate  of  state 
court  as  showing  presence  of  Federal  questions;  (50  L.  ed.  U.  S.  633)  as  to 
when  writ  of  error  may  run  to  inferior  state  court;  (50  L.  ed.  U.  S.  1124)  on 
error  to  state  courts  in  cases  involving  land  titles;  (51  L.  ed.  U.  S.  122)  on 
error  to  state  courts  in  cases  involving  questions  of  due  process  of  law;  (51 
L.  ed.  U.  S.  232,  234)  on  necessity  of  color  of  merit  in  Federal  question  to  sus- 
tain writ  of  error  to  state  court;  (51  L.  ed.  U.  S.  255,  258)  on  Federal  ques- 
tions as  sustaining  appellate  jurisdiction  of  Supreme  Court  of  United  States 
over  territorial  supreme  courts;  (51  L.  ed.  U.  S.  274)  on  appellate  jurisdiction 
of  Federal  Supreme  Court  over  District  of  Columbia  courts;  (51  L.  ed.  U.  S. 
371)  on  appellate  jurisdiction  of  Federal  Supreme  Court  over  Porto  Rican 
courts;  (55  L.  ed.  U.  S.  790)  on  questions  of  local  practice  and  procedure  on 
writ  of  error  from  Federal  Supreme  Court  to  state  courts. 

62  L.  R.  A.  543,  SCOTT  v.  ASTORIA  &  C.  RIVER  R.  CO.  43  Or.  26,  99  Am.  St. 

Rep.  710,  72  Pac.  594. 
AdmLsxibility    of    public    -weather   records. 

Cited  in  Monarch  Mfg.  Co.  v.  Omaha,  C.  B.  &  S.  R.  Co.  127  Iowa,  517,  103 
N.  W.  493,  holding  that  records  of  meteorological  observations  kept  by  public 
officials  are  admissible  in  evidence,  but  not  those  kept  by  private  persons,  not 
verified. 

"Knowledge    of    expert    sufficient    to    warrant    opinion    deduced    from    the 
evidence. 

Distinguished  in  Crosby  v.  Portland  R.  Co.  53  Or.  508,  100  Pac.  300,  holding 
that  where  the  hypothetical  question  upon  which  the  opinion  of  the  witness 
was  based  omitted  facts  which  were  brought  out  later,  it  was  not  prejudicial, 
and  neither  were  the  facts  that  the  witness  was  not  a  physician  and  gave  his 
opinion  as  to  the  physical  condition  of  the  plaintiff. 

62  L.  R.  A.  551,  THOMPSON  v.  NEW  SOUTH  COAL  CO.  135  Ala.  630,  93  Am. 

St.  Rep.  49,  34  So.  31. 
Demurrer   to    bill    on    contract    within    statute    of    frauds. 

Followed  in  Merritt  v.  Coffin,  152  Ala.  479,  44  So.  622,  holding  that  where  the 
contract  relied  on  is  shown  by  the  bill  to  come  within  the  statute  of  frauds,  the 
latter  is  subject  to  demurrer. 
Authority  of  ajtent   in   writing;   under  statute   of   frauds. 

Cited  in  Elliott  v.  Bankston,  159  Ala.  465,  49  So.  76,  holding  that  if  a  lease 
within  the  statute  of  frauds  is  signed  by  one  other  than  the  party  to  be  charged 
thereby,  the  agent  signing  it  must  be  authorized  in  writing;  Parker  v.  Carlton, 
77  Kan.  550,  95  Pac.  390,  holding  that  a  contract  for  the  sale  of  real  estate, 
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signed  only  by  the  agent,  is  invalid  under  the  statute  of  frauds  where  the  agent 

\vas  not  authorized  in  writing. 

Part    performance    within    the    statute    of    frauds. 

Cited  in  Allen  v.  Pierce,  163  Ala.  624,  50  So.  884,  holding  that  in  order  to 
take  a  parol  contract  relating  to  the  sale  of  lands,  out  of  the  statute  of  frauds 
it  is  necessary  that  both  the  purchase  price  be  paid  and  the  purchaser  placed  in 
possession;  Chamberlain  v.  Abrams,  36  Wash.  592,  79  Pac.  204,  holding  that 
part  payment  of  the  purchase  price  alone,  is  not  sufficient  to  take  a  parol  con- 
tract for  the  sale  of  lands  from  within  the  statute  of  frauds. 

62  L.  R.  A.  555,  AJAX  GOLD  MIX.  CO.  v.  HILKEY,  31  Colo.  131,  102  Am.  St. 

Rep.  23,  72  Pac.  447,  22  Mor.  Min.  Rep.  585. 
Extralateral   rights. 

Cited  in  Work  Min.  &  Mill.  Co.  v.  Doctor  Jack  Pot  Min.  Co.  114  C.  C.  A.  392, 
194  Fed.  629,  holding  that  where  lode  mining  claim  is  longer  than  it  is  wkh . 
end  lines  of  claim  fixed  in  patent  are  prima  facie  true  end  lines,  as  affecting 
extralateral  rights. 

Cited  in  footnotes  to  St.  Louis  Min.  &  Milling  Co.  v.  Montana  Min.  Co.  64 
L.R.A.  207,  which  denies  right  of  owner  of  mining  claim  having  right  to  pursue 
vein  apexing  thereon  beyond  side  lines  to  draft  a  tunnel  into  adjoining  claim  for 
purpose  of  intersecting  the  vein;  Jefferson  Min.  Co.  v.  Anchoria-Leland  Min.  & 
Milling  Co.  64  L.R.A.  925,  which  denies  right  of  second  patentee  to  follow  dip 
of  portion  of  apex  within  limits  of  his  patent  into  territory  already  patented 
to  another. 

Distinguished  in  Jefferson  Min.,  Co.  v.  Anchoria-Leland  Min.  &  Mill.  Co.  32 
Colo.  190,  64  L.R.A.  931,  75  Pac.  1070,  holding  that  where  there  are  two  con- 
flicting lode  locations,  each  having  a  portion  of  the  apex  of  the  same  vein,'  and 
there  is  a  conflict  with  respect  to  the  dip  rights  within  the  surface  lines  of  the 
two  locations,  the  senior  location  must  prevail. 

62  L.  R.  A.  559,  FIRST  NAT.  BANK  v.  SELDEX,  56  C.  C.  A.  532,  120  Fed.  212. 

62  L.  R.  A.  562,  McXEELEY  v.  SOUTH  PEXX  OIL  CO.  52  W.  Va.  616,  44  S.  E. 
508. 

Cited  in  McXeely  v.  South  Penn  Oil  Co.  58  W.  Va.  439,  52  S.  E.  480   (second 
appeal) . 
Abolishment   of   estates   by  entirety. 

Cited  in  Irvin  v.  Stover,  67  W.  Va.  363,  67  S.  E.  1119,  holding  that  statute  of 
1906,  does  not  abolish  right  of  survivorship  between  husband  and  wife  in  joint 
estate  held  by  them  for  life  only;  Green  v.  Cannady,  77  S.  C.  198,  57  S.  E.  832, 
on  legislation  as  to  joint  tenancy  as  destroying  tenancy  by  entirety. 
Title   by   adverse   possession. 

Cited  in  King  v.  Thompson,  58  W.  Va.  457,  52  S.  E.  487,  holding  that  the  pos- 
session of  the  vendee  is  the  posession  of  the  vendor  and  not  adverse  until  after 
deed;  Copley  v.  Ball,  100  C.  C.  A.  234,  176  Fed.  686,  holding  that  the  owner  of  a 
life  estate  cannot  acquire  title  by  adverse  possession  as  against  the  remainder- 
men. 

Cited  in  notes  (10  L.R.A.  (X.S.)  89)  on  effect  of  husband's  life  estate  upon 
adverse  possession  against  wife;  (125  Am.  St.  Rep.  306)  on  possession  of  part 
as  possession  of  whole. 

Distinguished  in  Russell  v.  Tennant,  63  W.  Va.  634,  129  Am.  St.  Rep.  1024, 
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60  S.  E.  609,  holding  that  a  stranger  cannot  disseise  one  tenant  in  common  by 
possession  alone  without  disseising  all,  but  may  disseise  one  or  more  tenants  out 
of  possession  by  adding  an  act  of  ouster  to  his  sole  occupancy  of  the  land. 
Sufficiency  <>!'  color  of  title. 

Cited  in  Pickens  v.  Stout,  67  W.  Va.  430,  68  S.  E.  354,  holding  that  mere 
execution  of  deed  by  tenant  in  common  does  not  constitute  ouster  and  put 
statute  of  limitations  in  operation,  but  possession  must  be  taken  under  deed  to 
effect  such  purpose;  Stover  v.  Stover,  60  W.  Va.  295,  54  S.  E.  350,  on  the  pos- 
session under  an  agreement  of  partition  as  sufficient  under  the  statute;  Lewis 
v.  Yates,  62  W.  Va.  580,  59  S.  E.  1073,^on  an  executory  contract  for  the  sale  of 
land  as  sufficient  color  of  title;  Taylor  v.  Russell,  65  W.  Va.  635,  64  S.  E.  923, 
on  equitable  title  as  color  of  title  to  sustain  adverse  possession. 

Cited  in  note    (32  L.R.A.  (N.S.)    704,  710)    on  effect  of  conveyance  by  one  co- 
tenant  to  found  adverse  possession  against  others. 
Estate  by  enrtesy. 

Cited  in  Tyree  v.  Virginia  Ins.  Co.  55  W.  Va.  67,  66  L.R.A.  663,  104  Am.  St. 
Rep.  983,  46  S.  E.  706,  2  Ann.  Cas.  30,  holding  that  a  husband  living  with  his 
wife  in  a  house  which  is  a  part  of  her  separate  estate,  has  no  insurable  interest 
therein,  since  he  has  no  estate,  but  only  an  expectancy  by  curtesy. 

Cited  in  notes    (112  Am.   St.  Rep.  574,  591;    328  Am.  St.  Rep.  476,  481)    on 
nature  and  existence  of  estates  of  tenancy  by  the  curtesy. 
As  affecting  limitations  of  actions. 

Cited  in  Depue  v.  Miller,  65  W.  Va.  126,  23  L.R.A. (N.S.)   780,  64  S.  E.  740,  on 
the  effect  of  outstanding  curtesy  as  affecting  limitations  as  against  the  heirs. 
Loss  of   title   by   married   woman,   by   estoppel. 

Cited  in  Waldron  v.  Harvey,  54  W.  Va.  617,  102  Am.  St.  Rep.  959,  46  S.  E. 
603,  holding  that  a  married  woman  cannot  lose  her  land,  whether  it  is  her 
separate  estate  or  not,  by  estoppel  in  pais. 

Cited  in  footnote  to  Grice  v.  Woodworth,  69  L.R.A.  584,  which  holds  married 
woman  estopped  to  set  up  invalidity  of  contract  by  her  husband  and  herself  to 
sell  homestead  for  failure  to  comply  with  certain  conditions  after  purchaser  has 
paid  purchase  price,  taken  possession,  and  made  valuable  improvements. 

62   L.   R.   A.   579,   GREEN   BAY   &   M.   CANAL  CO.  v.   KAUKAUNA   WATER 

POWER  CO.  112  Wis.  323,  87  N.  W.  864. 
Wrongful  appropriation  of  -water  stored  by  dam. 

Cited  in  Lancaster  &  J.  Electric  Light  Co.  v.  Jones,  75  N.  H.  182,  71  Atl.  871, 
holding  that  benefit  accruing  to  millowner  who  wrongfully  flows  back  water  of 
stream,  and  thereby  obtains  use  of  power  to  which  proprietor  above  him  is  en- 
titled, is  competent  evidence  on  question  of  value  of  power  as  taken ;  Union 
Water  Power  Co.  v.  Lewiston,  101  Me.  570,  65  Atl.  67,  holding  that  water  for 
power  purposes  could  be  granted  or  leased  in  whole  from  water  stored  for  power 
purposes  by  a  dam,  except  as  limited  by  prior  grants,  but  no  other  person  could 
take  any  water  without  the  dam  owner's  consent. 

62  L.  R.  A.  589,  HUBER  v.  MERKEL,  117  Wis.  355,  98  Am.  St.  Rep.  933,  94 

N.  W.  354. 
Rigrhts   to  percolating:  waters. 

Cited  in  Western  Maryland  R.  Co.  v.  Martin,  110  Md.  565,  73  Atl.  267,  hold- 
ing that  the  presence  under  of  land  of  mere  percolating  waters,  not  flowing  in 
L.R.A.  Au.  Vol.  VI.— 52. 
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any  well  defined  channels,  does  not  affect  the  owners  of  the  land  with  the  same 
rights  and  duties  as  those  incident  to  definite  streams. 

Cited  in  footnote  to  Gagnon  v.  French  Lick  Springs  Hotel  Co.  68  L.R.A.  176, 
which  sustains  right  to  interlocutory  injunction  against  malicious  pumping  by 
owners  of  surface  of  mineral  water  from  large  subterranean  reservoir  coining 
to  surface  in  valuable  springs  on  neighboring  property. 

Cited  in  note    (99  Am.  St.  Rep.  67,  71)    on  landowner's  right  in  percolating 
waters. 
Absolute  ownership   of  percolating  waters. 

Cited  in  note   (2  B.  R.  C.  1002)   on  absolute  ownership  of  percolating  waters. 

Distinguished  in  Hathorn  v.  Xatural  Carbonic  Gas  Co.  194  X.  Y.  338,  23 
L.R.A.(X.S.)  444,  128  Am.  St.  Rep.  555,  87  X.  E.  504,  16  Ann.  Cas.  989,  hold- 
ing that  where  there  is  use  of  artificial  means  to  increase  the  flow  of  mineral 
waters  and  gases,  so  as  to  obtain  the  gas  at  the  expense  of  the  neighbors,  and  the 
waters  are  turned  to  waste,  the  neighboring  proprietors  are  entitled  to  equi- 
table relief  for  such  a  waste  of  waters. 

Disapproved   in   Erickson   v.   Crookston   Waterworks   Power   &   Light   Co.    100 
Minn.  489,  8  L.R.A. (X.S.)    1254,  111  X.  W.  391,  10  Ann.  Cas.  843,  holding  that 
the  use  of  artificial  power  to  raise  water  in  an  artesian  well  is  wrongful  where 
it  reduces  the  water  of  the  artesian  basin  to  a  low  level. 
Presumptions   as   to   percolating   waters. 

Cited  in  Pence  v.  Carney,  58  W.  Va.  300,  6  L.R.A.  (X.S.)  269,  112  Am.  St.  Rep. 
963,  52  S.  E.  702;  Barclay  v.  Abraham,  121  Iowa,  622,  64  L.R.A.  256,  100  Am. 
St.  Rep.  365,  96  X.  W.  1080, — holding  that  the  presumption  is  that  subterranean 
waters  are  percolating  waters,  unless  shown  to  be  from  a  stream  of  a  known  and 
defined  channel. 

Cited  in  note   (2  B.  R.  C.  997)    on  presumption  that  underground  waters  are 
percolating    waters. 
Class   legislation. 

Cited  in  State  v.  Whitcom,  122  Wis.  119,  99  X.  W.  468,  holding  that  a  statute 
requiring  peddlers  to  obtain  licenses,  except  those  manufacturers,  mechanics, 
nurserymen,  farmers,  meatmarket  men,  blind,  deaf  and  dumb,  etc.,  is  void; 
Phipps  v.  Wisconsin  C.  R.  Co.  133  Wis.  160,  113  X.  W.  456,  holding  that  a 
statute  which  provided  for  the  examination  of  a  former  employee  of  a  corpora- 
tion before  trial  but  does  not  as  to  former  employees  of  private  persons,  is 
unconstitutional  as  denying  the  equal  protection  of  the  laws. 
Malice  as  making  illegal  a  lawful  act. 

Cited  in  Loehr  v.  Dickson,  141  Wis.  336,  30  L.R.A.(X.S.)  497,  124  X.  W.  293, 
holding  that  a  malicious  intent  to  injure  cannot  transpose  a  lawful  act  into  a 
tort,  and  referring  to  the  leading  case  recognizing  this  rule  on  this  subject. 

Cited  in  notes    (62   L.R.A.   690)    on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be;    (103  Am.  St.  Rep.  499,  500)    on  effect  of  motive 
of  boycotting. 
Validity  of  statutes  to  prevent  waste  of  subterranean  water. 

Cited  in  note  (23  L.R.A. (X.S.)  438)  on  constitutionality  of  statutes  to  pre- 
vent waste  of  subterranean  water,  gas,  or  oiL 

62  L.  R.  A.  596,  KINKEL  v.  WIXXE,  67  Kan.  100,  72  Pac.  548. 

Followed  without  discussion  in  Roebuck  v.  Citizens  Bank,  79  Kan.  863,  100 
Pac.  621. 
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Implied    warranty   of   fitness   for   a   particular    purpose. 

Cited  in  Ehrsam  v.  Brown,  76  Kan.  212,  15  L.R.A.  (N.S.)  880,  91  Pac.  179, 
holding  that  where  dealers  furnished  certain  machines  for  a  particular  purpose, 
the  machines  being  shipped  direct  from  the  manufacturers  and  the  dealers  hav- 
ing no  opportunity  to  inspect  the  same,  there  was  no  implied  warranty  by  deal- 
ers that  they  would  answer  the  particular  purpose  intended,  nor  against  latent 
defects. 

62  L.  R.  A.  599,  SECOND  NAT.  BANK  v.  FITZPATRICK,  111  Ky.  228,  63  S. 
W.  459. 

Followed  without  discussion  in  Alexander  v.  First  Nat.  Bank,  114  Ky.  692,  71 
S.  W.  883. 
Effect  of  usury  by  national  bank. 

Cited  in  note   (56  L.R.A.  683,  685,  701)   on  effect  of  taking  or  reserving  illegal 
interest  by  national  bank. 
Recovery  of  double  interest  as  penalty. 

Cited  in  Fish  v.  Hemple,  2  Alaska,  176,  holding  that  the  party  is  entitled  to 
recover  twice  the  whole  of  the  usurious  interest  paid,  and  not  only  the  excess 
thereof  over  the  legal  rate;  McCarthy  v.  First  Nat.  Bank,  23  S.  D.  285,  23 
L.R.A. (N.S.)  342,  121  N.  W.  853,  21  Ann.  Cas.  437,  on  the  recovery  of  double 
interest  as  penalty  for  taking  usurious  note. 

Cited  in  note  (56  L.R.A.  (N.S.)  704,  707,  708)  on  prerequisites  to  suit  for 
twice  amount  of  interest  paid. 

62  L.  R.  A.  602,  HORAN  v.  BYRNES,  72  N.  H.  93,  101  Am.  St.  Rep.  670,  54 
Atl.  945. 

Followed  without  discussion  in  Haralin  v.  Blankenberg,  73  N.  H.  258,  60  Atl. 
1010. 
Reasonable  use  of  property  by  its  owner. 

Cited  in  Hobbs  v.  G.  W.  Blanchard  &  Sons  Co.  74  N.  H.  12],  124  Am.  St.  Rep. 
944,  65  Atl.  382,  holding  that  a  man's  dominion  over  his  land  is  not  absolute 
but  is  qualified  by  the  principal  of  reasonably  necessary  user;  O'Brien  v.  Derry, 
73  N.  H.  204,  60  Atl.  843,  holding  that  towns  like  individuals  are  bound  to  so 
use  their  own  so  as  not  to  injure  the  property  of  others,  since  reasonable  use  is 
an  incident  of  ownership;  Chapman  v.  Newmarket  Mfg.  Co.  74  N.  H.  424,  15 
L.R.A. (N.S.)  293,  68  Atl.  868,  holding  that  an  unlimited  conveyance  of  an  ease- 
ment is  in  law  a  grant  of  unlimited  reasonable  use;  Hedding  v.  Gallagher,  72 
N.  H.  388,  64  L.R.A.  818,  57  Atl.  225,  on  the  doctrine  of  reasonableness  of 
owner's  use  of  his  premises;  Moore  v.  Berlin  Mills  Co.  74  N.  H.  307,  11  L.R.A. 
(N.S.)  286,  134  Am.  St.  Rep.  968,  67  Atl.  578,  13  Ann.  Cas.  217,  holding  that 
the  injury  to  nonriparian  lands  by  percolating  waters  from  a  reservoir  formed 
by  a  dam  in  a  stream,  is  not  actionable  unless  the  use  of  the  stream  was  un- 
reasonable. 

Cited  in  note  (123  Am.  St.  Rep.  572)   on  duty  and  liability  of  land  owners  to 
adjoining   proprietors. 
Malicious   motives. 

Cited  in  Huskie  v.  Griffin,  75  N.  H.  352,  27  L.R.A. (N.S.)  971,  74  Atl.  595, 
holding  that  the  malicious  interference  with  another's  business  is  not,  by  an- 
alogy, reasonable  conduct. 

Cited  in  note  (25  L.R.A. (N.S.)  833)  on  liability  for  malicious  erection  of 
fence. 
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Valid  exercise  of  the  police  powers. 

Cited  in  State  v.  Cohen,  73  X.  H.  540,  63  All.  928,  holding  that  a  statute  pro- 
viding for  the  licensing  of  junk  dealers,  is  a  valid  exercise  of  the  police  powers. 
Effect  of  motive  upon  lawfnl  act. 

Cited  in  Dunshee  v.  Standard  Oil  Co.  152  Iowa,  626,  36  L.R.A.  (X.S.)  267, 
132  X.  W.  371,  holding  that  act  which  is  legally  right  when  done  without  malice 
may  become  legally  wrong  when  done  maliciously,  wantonly  and  without  rea- 
sonable cause;  Hub  Constr.  Co.  v.  New  England  Breeders  Club,  74  N.  H.  287,  67 
Atl.  574,  holding  that  the  purpose  of  a  creditor  in  demanding  an  inspection  of 
the  books  of  the  corporation  is  immaterial  where  he  has  an  absolute  right  to 
make  such  inspection. 

Cited  in  note   (103  Am.  St.  Rep.  500)   on  effect  of  motive  of  boycotting. 
Failure  to  contradict  statement  as  admission  of  its   truth. 

Cited  in  Patty  v.  Salem  Flouring  Mills  Co.  53  Or.  356,  96  Pac.  1106,  holding 
that  the  fact  that  the  adverse  party  did  not  contradict  a  witness  in  a  former 
trial,  cannot  be  shown  to  prove  an  admission  of  the  truth  of  such  testimony 
given  at  the  former  trial. 

Cited  in  note  (25  L.R.A.  (N.S.)  562)  on  uncontradicted  statement  in  presence 
of  accused  as  confession. 

62  L.  R.  A.  607,  EDWARD  THOMPSOX  CO.  v.  AMERICAX  LAW  BOOK  CO.  59 
C.  C.  A.  148,  122  Fed.  922. 

Cited  in  Edward  Thompson  Co.  v.  American  Lawbook  Co.  130  Fed.  640,  as 
presenting  same  facts  as  the  leading  case. 

Followed    without    discussion    in    Colliery    Engineer    Co.   v.    Ewald,    126    Fed. 
843;  Dun  v.  International  Mercantile  Agency,  127  Fed.  174;  Sampson  &  M.  Co. 
v.  Seaver-Radford  Co.  129  Fed.  771. 
What    constitntes    an    infringement    of    copyright. 

Cited  in  Dun  v.  Lumbermen's  Credit  Asso.  75  C.  C.  A.  241,  144  Fed.  84,  hold- 
ing that  if  the  use  of  a  copyrighted  credit  list  was  merely  for  the  purpose  of 
verifying  the  defendant's  own  list  and  to  see  if  it  had  omitted  anything,  it  was 
not  an  infringement  of  the  copyright;  West  Pub.  Co.  v.  Edward  Thompson  Co. 
100  C.  C.  A.  303,  176  Fed.  839,  Modifying  169  Fed.  855,  as  settling  the  law  as 
to  what  constitutes  an  infringement  of  copyright. 

Distinguished  in  Sampson  &  M.  Co.  v.  Seaver-Radford  Co.  72  C.  C.  A.  55,  140 
Fed.  544,  Reversing  134  Fed.  907,  holding  that  where  the  compilers  of  a  city 
directory  used  the  information  in  another  copyrighted  directory,  and  after  veri- 
fying the  same  used  it  in  theirs  in  addition  to  the  information  they  had 
gathered,  it  was  not  an  infringement  of  the  former  copyright. 
Conduct  of  complainant  as  a  defense. 

Cited  in  Ho  Oil  Co.  v.  Indiana  Xatural  Gas  &  Oil  Co.  174  Ind.  637,  30  L.R.A. 
(N.S.)  1059,  92  X.  E.  1,  holding  that  person  who  is  pumping  oil  by  use  of  arti- 
ficial means  has  no  standing  in  court  to  enjoin  defendant  from  doing  same  thing, 
but  in  greater  degree;  Vulcan  Detinning  Co.  v.  American  Can  Co.  70  X.  J.  Eq. 
600,  62  Atl.  881,  holding  that  a  company  which  obtained  a  secret  formula  from 
another  who  they  knew  had  obtained  it  fraudulently  cannot  restrain  a  third 
party  who  had  also  obtained  the  same  fraudulently  from  using  it. 

Distinguished  in  Peters  v.  Case,  62  W.  Va.  39,  13  L.R.A. (X.S.)  412,  57  S.  E. 
733,  holding  that  mere  general  iniquitous  conduct,  unconnected  with  the  matter 
in  suit  is  not  sufficient  to  cause  a  court  of  equity  to  refuse  the  complainant  re- 
lief; United  States  Light  &  Heating  Co.  v.  United  States  Light  &  Heating  Co.  181 
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Fed.    185,   holding  that   failure   of   foreign   corporation   to  take  out  license   does 
not  prevent  suit  to  enjoin  use  of  its  name  by  domestic  corporation. 

62  L.  R.  A.  611,  RICE  v.  EUREKA  PAPER  CO.  174  N.  Y.  385,  95  Am.  St.  Rep. 
585,  66  N.  E.  979. 

Followed  without  discussion   in   Kreusch  v.  Werther  &  R.   Co.   134  App.  Div. 
936,  118  X.  Y.   Supp.  1119. 
Assumption    of    risk. 

Cited  in  Meigel  v.  E.  V.  Crandall  Oil  &  Putty  Mfg.  Co.  141  App.  Div.  830, 
126  X.  Y.  Supp.  720,  holding,  that  at  common  law  servant  by  accepting  employ- 
ment upon  defective  machine,  with  full  knowledge  of  its  defects,  assumes  risks 
incident  thereto;  Pearsall  v.  New  York  C.  &  H.  R.  R.  Co.  128  App.  Div.  399,  112 
N.  Y.  Supp.  872,  holding  that  a  locomotive  engineer  who  passed  the  place  every 
day  for  two  months,  assumed  the  risk  of  injury  from  the  improper  placing  of  a 
semaphore;  Evans  v.  Eastman  Kodak  Co.  129  App.  Div.  771,  113  N.  Y.  Supp. 
986,  holding  that  by  continuing  to  operate  a  defective  machine  with  full  know- 
ledge of  its  condition  and  of  its  failure  to  perform  its  usual  functions,  the 
servant  assumed  the  risk  of  injury;  Citrone  v.  O'Rourke  Engineering  Constr. 
Co.  188  N.  Y.  343,  19  L.R.A.  (X.S.)  343,  80  X.  E.  1092,  Reversing  113  App.  Div. 
519,  99  X.  Y.  Supp.  241,  on  the  assumption  of  risk. 
—  After  master's  promise  to  correct  or  repair. 

Cited  in  Harris  v.  Bottom,  84  Vt.  32,  77  Atl.  945;  Lynn  v.  Omaha  Packing 
Co.  88  Xeb.  727,  130  X.  W.  425, — holding  that  servant  who  has  been  induced  by 
master's  promise  to  continue  work  in  unsafe  place,  is  not  guilty  of  contributory 
negligence  so  long  as  he  may  reasonably  expect  master's  promise  to  be  kept, 
unless  danger  obviously  imminent;  Carron  v.  Standard  Refrigerator  Co.  138 
App.  Div.  726,  123  X.  Y.  Supp.  682;  Long  v.  Fulton  Contracting  Co.  140  App. 
Div.  687,  125  X.  Y.  Supp.  542, — holding  that  plaintiff  did  not  assume  risk  of 
derrick  boom  breaking  where  he  called  attention  to  defective  condition  and  was 
assured  that  it  was  safe  and  would  be  repaired  next  day;  Hartman  v.  Berlin 
ft  J.  Envelope  Co.  71  Misc.  40,  127  X.  Y.  Supp.  187,  holding  that  assumption  of 
risk  by  servant,  where  he  remains  in  presence  of  known  danger  under  promise  to 
repair  wrong,  is  question  for  jury;  Toye  v.  United  Dressed  Beef  Co.  141  App. 
Div.  335,  125  X.  Y.  Supp.  1061,  holding  that  although  chief  engineer,  nine  months 
before  accident,  had  promised  to  see  that  "crosshead"  was  guarded,  plaintiff  was 
only  relieved  from  assuming  risk  for  reasonable  time  thereafter;  Andrecsik  v. 
Xew  Jersey  Tube  Co.  73  X.  J.  L.  669,  4  L.R.A. (X.S.)  916,  63  Atl.  719,  9  Ann. 
Cas.  1006,  holding  that  where  the  master  told  the  servant  that  he  would  have 
the  machine  repaired  during  the  noon  hour,  it  was  a  definite  promise,  and  by 
continuing  to  operate  the  defective  machine  after  the  noon  hour  without  its  be- 
ing,'repaired,  he  assumed  the  risk  of  injury;  Anderson  v.  Seropian,  147  Cal. 
212,  81  Pac.  521,  holding  that  by  continuing  to  operate  an  automatic  feeding 
machine,  by  hand  where  the  automatic  feeder  was  defective,  the  servant  did  not 
assume  the  risk  of  injury  where  the  master  promised  to  have  the  feeder  re- 
paired within  a  given  time,  and  the  danger  was  not  such  that  a  prudent  man 
would  not  have  continued;  Huggard  v.  Glucose  Sugar  Ref.  Co.  132  Iowa,  743, 
109  X.  W.  475,  holding  that  the  promise  of  the  master,  that  he  would  see  to  it 
and  have  the  premises  fixed,  was  sufficient  to  relieve  the  servant  of  the  assump- 
tion of  the  risk  in  continuing  the  work,  unless  he  remained  an  unreasonable 
time:  Morgan  v.  Rainier  Beach  Lumber  Co.  51  Wash.  339,  22  L.R.A. (X.S.)  476, 
98  Pac.  1120,  holding  a  promise  by  the  foreman  of  the  railroad  to  have  a  defect 
in  the  track  repaired  when  the  section-boss  returned  in  a  few  days,  was  sufficient 
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to  relieve  the  servant  of  the  assumption  of  the  risk;  Leaux  v.  New  "York,  87 
App.  Div.  408,  84  X.  Y.  Supp.  511,  holding  that  the  servant  did  not  assume  the 
risk  of  injury  because  of  the  insecure  condition  of  a  manhole  where  the  master 
promised  to  have  the  same  repaired  upon  being  notified  of  its  unsafe  condition ; 
Allcot  v.  Kirkham,  101  App.  Div.  81,  91  X.  Y.  Supp.  775,  holding  that  where  the 
plaintiff  complained  of  the  incompetency  of  a  fellow  servant  and  the  master  al- 
lowed him  to  work  apart  from  such  fellow  servant,  the  servant  did  not  assume 
the  risk  of  injury  because  of  the  carelessness  of  the  fellow  servant;  Swarts  v. 
R.  M.  Wilson  Mfg.  Co.  115  App.  Div.  742,  100  X.  Y.  Supp.  1054,  holding  that 
where  the  servant  complained  of  the  manner  in  which  the  machine  was  operated, 
and  the  master  promised  to  have  the  same  repaired  the  following  Monday,  the 
servant  did  not  assume  the  risk  of  injury  in  the  meantime;  Tobasc»  v.  Moxie 
Xerve  Food  Co.  127  App.  Div.  678,  111  X.  Y.  Supp.  1007,  holding  that  where 
the  servant  had  complained  of  the  danger  from  bursting  bottles  and  the  mas- 
ter told  him  to  go  to  work  that  they  would  have  it  fixed  by  the  middle  of  next 
week,  the  servant  did  not  as  a  matter  of  law  assume  the  risk  of  injury  in  the 
meantime:  Quigg  v.  Post,  131  App.  Div.  157,  115  X.  Y.  Supp.  147,  holding  that 
whether  the  servant  assumed  the  risk  of  injury  because  of  the  defective  condi- 
tion of  the  scaffold  because  of  the  master's  failure  to  furnish  sufficient  materials, 
where  the  master  promised  to  furnish  more,  was  for  the  jury;  Deegan  v.  Gutta 
Percha  &  Rubber  Mfg.  Co.  131  App.  Div.  108,  115  X.  Y.  Supp.  291,  sustaining  re- 
covery where  if  the  machine  had  been  equipped  with  stopping  devices  as  prom- 
ised, the  plaintiff's  injuries  would  have  been  greatly  lessened;  Stokes  v.  Barber 
Asphalt  Paving  Co.  134  App.  Div.  367,  119  X.  Y.  Supp.  37,  holding  that  the 
servant  did  not  assume  the  risk  of  injury  because  of  an  unguarded  elevator  shaft, 
where  a  reasonable  time  for  repairing  it  had  not  elapsed  after  the  master's 
promise  to  repair  same. 

Cited  in  footnote  to  Xeeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.R.A. 
146,  which  denies  employee's  right  to  continue  service  in  reliance  on  employer's 
promise  to  repair,  after  direct  or  indirect  revocation  of  such  promise. 

Cited  in  notes  (22  L.R.A. (N.S.)  473,  474)  on  effect  of  promise  to  repair  at 
definite  time  to  suspend  doctrine  of  assumed  risk  during  interval;  (119  Am.  St. 
Rep.  435)  on  recovery  for  injury  due  to  nonrepair  of  machinery  due  to  master's 
failure  to  perform  promise  to  repair. 

Distinguished  in  Hempstock  v.  Lackawanna  Iron  &  Steel  Co.  98  App.  Div. 
336,  90  X.  Y.  Supp.  663,  holding  that  the  promise  of  a  foreman  of  one  of  the 
many  gangs  of  men  to  a  foreman  of  another  gang  working  for  the  common 
master,  will  not  relieve  the  servant  of  the  assumption  of  risk  in  using  a  defective 
scaffolding:  Finn  v.  Ironclad  Mfg.  Co.  99  App.  Div.  627,  90  X.  Y.  Supp.  887 
(dissenting  opinion),  on  the  assumption  of  risk  after  a  promise  to  repair. 
As  affected  by  the  Employers'  Liability  Act. 

Cited  in  Simpson  v.  Foundation  Co.  132  App.  Div.  387,  116  N.  Y.  Supp.  873 
(dissenting  opinion),  on  the  effect  of  the  employer's  liability  act  upon  the  as- 
sumption of  risk. 

62  L.   R.  A.   617,   GETCHELL  &  M.  LUMBER  &  MFG.  CO.   v.  EMPLOYERS' 

LIABILITY  ASSUR.  CORP.  117  Iowa,  180,  90  N.  W.  616. 
Liability  of   insurer   for    m-ji  liu«-n<-<-   in   conducting;   defense. 

Cited  in  Rochester  Min.  Co.  v.  Maryland  Casualty  Co.  143  Mo.  App.  564, 
128  S.  W.  204,  holding  that  indemnity  company  is  liable  for  amount  of  judg- 
ment recovered  against  employer  where  by  its  neglect  employer  was  obliged  to 
pay  judgment;  Attleboro  Mfg.  Co.  v.  Frankfort  Marine  Acci.  &  Plate  Glass 
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Ins.  Co.  171  Fed.  498,  holding  that  the  insurer  under  an  employer's  liability 
policy  is  liable  for  negligence  in  the  prosecution  of  the  defense  an  action  where- 
by loss  results  to  the  insured. 

62  L.  R.  A.  032,  JOHN  D.  PARK  &  SONS  CO.  Y.  NATIONAL  WHOLESALE 

DRUGGISTS'  ASSO.  175  N.  Y.  1,  96  Am.  St.  Rep.  578,  67  N.  E.  136. 

Appeal  from  order  granting  leave  to  serve  and  file  supplemental  complaint  in 
134  App.  Div.  469,  119  N.  Y.  Supp.  347. 
Contracts  anil  combination*)  in  restraint  of  trade. 

Cited  in  Grogan  v.  Chafl'ee,  356  Cal.  614,  27  L.R.A.  (N.S.)  399,  105  Pac.  745, 
holding  that  a  contract  with  a  retailer  whereby  the  latter  is  compelled  to 
maintain  a  standard  price  in  selling  a  certain  article,  is  not  a  contract  in  re- 
straint of  trade  where  merely  to  enable  the  manufacturer  to  obtain  the  proper 
benefits  of  his  reputation;  Albro  J.  Newton  Co.  v.  Erickson,  70  Misc.  297,  126 
N.  Y.  Supp.  949,  holding  that  injury  incidental  to  lawful  act  done  by  lawful 
means  is  dainnum  absque  injuria,  but  act  whose  aim  and  object  is  injury  to 
another  is  violation  of  his  right;  Locker  v.  American  Tobacco  Co.  121  App.  Div. 
452,  106  N.  Y.  Supp.  115,  holding  that  an  agreement  between  a  producing  com- 
pany and  a  selling  company  whereby  the  latter  has  the  sole  right  to  market  the 
products  of  the  former,  is  not  a  contract  in  restraint  of  trade  where  there  is  no 
agreement  as  to  prices,  sales,  or  terms  of  sale:  People  v.  Klaw,  55  Misc.  82,  106 
X.  Y.  Supp.  341,  holding  that  an  agreement  between  owners  of  theatres  to 
enable  companies  to  make  continuous  trips  in  a  known  circuit,  is  not  a  combina- 
tion in  restraint  of  trade;  Dr.  Miles  Medical  Co.  v.  Platt,  142  Fed.  609,  hold- 
ing that  an  agreement  whereby  the  owner  of  a  secret  process  requires  certain 
conditions  in  the  sales  thereof,  or  fixes  the  prices  therefor,  is  not  invalid;  Platt 
v.  National  Asso.  1  111.  C.  C.  9,  holding  that  an  agreement  between  proprietors 
of  patent  medicines  and  wholesalers  whereby  a  price  is  fixed  and  the  latter  agree 
to  sell  only  to  retailers  who  will  agree  to  maintain  such  prices,  is  valid;  Wells 
&  R.  Co.  v.  Abraham,  146  Fed.  193,  holding  that  a  contract  between  whole- 
salers whereby  the  manufacturer  of  a  certain  patent  medicine  required  the  sales 
to  be  made  only  to  retailers  who  had  contracted  with  the  manufacturer  to  sell 
only  at  certain  prices,  was  valid;  Dr.  Miles  Medical  Co.  v.  Jaynes  Drug  Co. 
149  Fed.  842,  holding  that  an  agreement  whereby  the  manufacturer  of  a  patent 
medicine  fixes  the  prices  at  which  such  medicine  should  be  sold,  is  valid  as 
not  being  in  restraint  of  trade. 

Cited  in  footnotes  to  Martell  v.  White,  64  L.R.A.  260,  which  sustains  right  of 
action  by  quarry  owner  against  members  of  voluntary  association  to  which  he 
does  not  belong  for  enforcement  of  by  law  imposing  fine  on  members  dealing  with 
nonmembers;  Slaughter  v.  Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which  holds 
void  contract  by  different  coal  mining  companies  giving  exclusive  right  to  sell 
entire  output  at  uniform  prices  to  corporation  organized  as  their  regular  sales 
agent. 

Cited  in  notes  (64  L.R.A.  731)  on  illegal  trusts  under  modern  anti-trust  laws; 
(5  L.R.A. (N.S.)  139)  on  legality,  under  modern  anti-trust  acts,  of  combinations 
or  agreements  which  restrict  class  of  persons  to  whom  commodities  shall  be  sold 
or  from  whom  bought;  (7  L.R.A. (N.S.)  978)  on  combination  of  dealers  as  giv- 
ing common  law  right  of  action  to  merchant  prevented  from  obtaining  goods; 
(27  L.R.A.  (N.S.)  399)  on  validity  of  contract  regulating  price  at  which  article 
shall  be  resold. 

Distinguished  in  Jayne  v.  Loder,  7  L.R.A. (N.S.)  990,  78  C.  C.  A.  653,  149  Fed. 
29,  9  Ann.  Gas.  294,  holding  that  an  agreement  between  the  retailers,  whole- 
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salers  and  manufacturers  of  patent  medicines  to  maintain  the  prices  thereof, 
and  not  to  sell  to  persons  who  cut  prices,  was  an  unlawful  agreement  in  re- 
straint of  trade;  John  D.  Park  &  Sons  Co.  v.  Hartman,  12  L.R.A.  (N.S.)  144, 
82  C.  C.  A.  158,  153  Fed.  35,  Reversing  145  Fed.  383,  holding  that  a  contract 
fixing  the  prices  for  the  sales  of  medicines  or  articles  made  or  compounded 
under  secret  private  formulas,  are  in  restraint  of  trade  and  unenforceable;  Bobbs- 
Merrill  Co.  v.  Straus,  139  Fed.  ]70;  Straus  v.  American  Pub.  Asso.  177  N.  Y. 
477,  64  L.R.A.  707,  101  Am.  St.  Rnp.  819,  69  N.  E.  1107,  Affirming  85  App.  Div. 
460,  83  X.  Y.  Supp.  271,  holding  that  an  agreement  between  publishers  repre- 
senting over  ninety  five  per  cent  of  the  books  published,  to  sell  books  at  fixed  net 
prices  and  to  sell  only  to  retailers  who  would  maintain  such  prices,  is  in  re- 
straint of  trade. 
Agreements  for  the  betterment  of  the  contracting  parties. 

Cited  in  National  Fireproofing  Co.  v.  Mason  Builders'  Asso.  26  L.R.A.  (X.S.) 
157,  94  C.  C.  A.  535,  ]69  Fed.  269,  holding  that  an  agreement  between  a  mason 
builders'  association  and  the  brick  layers'  union  whereby  the  former  agreed  to 
include  interior  brickwork,  fireproofing,  etc.,  in  their  contracts  and  that  the  same 
should  not  be  sublet  and  that  members  of  the  union  should  have  preference  in 
the  work,  was  valid;  Butterick  Pub.  Co.  v.  Typographical  Union  Xo.  6,  50  Misc. 
9,  100  N.  Y.  Supp.  292,  holding  that  members  of  a  striking  labor  union  will  not 
be  enjoined  from  merely  attempting  to  persuade  others  to  withhold  their  patron- 
age from  the  plaintiff,  but  will  be  restrained  from  employing  threats,  and  in- 
timidation to  accomplish  such  purpose;  Roseneau  v.  Empire  Circuit  Co.  131 
App.  Div.  435,  115  X.  Y.  Supp.  511,  holding  that  acts  of  a  theatre  circuit  manager 
in  booking  attractions,  requiring  them  to  agree  not  to  show  in  a  rival  circuit, 
are  lawful  regardless  of  the  malice  or  motive  in  making  such  requirement. 
Boycotting. 

Cited  in  Mills  v.  United  States  Printing  Co.  99  App.  Div.  612,  91  X.  Y.  Supp. 
185,  holding  that  boycotting  is  not  illegal  per  se,  but  only  becomes  so  when 
illegal  means  are  employed. 

Cited  in  note   {103  Am.  St.  Rep.  495,  496)  on  boycotting. 
Ail  in  ission*    by    demurrer. 

Cited  in  Walbridge  v.  Brooklyn  Trust  Co.  143  App.  Div.  510,  128  X.  Y.  Supp. 
686,  holding  that  allegation  of  mere  conclusion  of  law  is  not  admitted  by 
demurrer;  Wise  v.  Tube  Bending  Mach.  Co.  194  X.  Y.  280,  87  X.  E.  430,  holding 
that  conclusions  of  law  in  the  pleading  are  not  admitted  by  demurrer;  Young  v. 
Mercantile  Trust  Co.  140  Fed.  62,  holding  that  a  demurrer  admits  facts  well 
pleaded,  but  not  conclusions  of  law. 

62  L.  R.  A.  651,  HUSTACE  v.  PHEXIX  IXS.  CO.  175  X.  Y.  292,  67  X.  E.  5&i>. 
Damage  by  fire   within   insurance   policy. 

Cited  in  Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.  132  Ky.  24,  20 
L.R.A.  (X.S.)  282,  136  Am.  St.  Rep.  164,  116  S.  W.  234,  holding  an  insurance 
company  not  liable  for  the  destruction  of  a  building  by  fire  which  was  caused 
by  a  riot,  where  there  was  provision  in  the  policy  exempting  the  company  from 
liability  for  loss  caused  directly  or  indirectly  by  riots;  Williamsburgh  City  F. 
Ins.  Co.  v.  Willard,  21  L.R.A. (X.S.)  108,  90  C.  C.  A.  392,  164  Fed.  408,  hold- 
ing under  a  policy  exempting  the  insured  from  liability  for  loss  caused  directly 
or  indirectly  by  invasion  or  for  loss  or  damage  caused  by  or  through  an  earth- 
quake, the  company  was  liable  for  the  destruction  of  a  building  by  a  fire  com- 
municated to  it,  but  started  at  a  distance  therefrom  by  an  earthquake. 
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Cited  in  notes  (132  Am.  St.  Rep.  443)   on  "earthquake"  clause  in  fire  insurance 
policies;    (133  Am.  St.  Rep.  1091)   as  to  what  are  losses  or  damage  by  fire  within 
the  meaning  of  insurance. 
—  Loss   l»y    explosion. 

Cited  in  Wheeler  v.  Plienix  Ins.  Co.  203  N.  Y.  287,  38  L.R.A.(N.S.)  478,  96 
N.  E.  452,  Ann.  Cas.  1913A,  1297,  holding  that  if  negligent  fire  exists  within 
insured  premises  and  explosion  results  therefrom  under  such  circumstances  as 
to  constitute  fire  proximate  cause  of  explosion  company  becomes  liable  upon 
policy  insuring  against  fire. 

Cited  in  note  (38  L.R.A.  (N.S.)  475,  476)  »n  liability  of  insurer  for  loss  caused 
by  explosion. 

Distinguished  in  Hale  v.  National  F.  Ins.  Co.  115  Tenn.  519,  112  Am.  St.  Rep. 
870,  92  S.  W.  402,  5  Ann.  Cas.  777,  holding  that  where  the  explosion  occurred 
in  the  building  as  the  result  of  the  fire,  the  insurance  company  was  liable  though 
the  policy  exempted  it  from  liability  for  loss  by  explosions. 

62  L.  R.  A.  657,  NICHOLS  v.  MUTUAL  L.  INS.  CO.  176  Mo.  355,  75  S.  W.  664. 
Place    of    contract. 

Cited  in  Whittaker  v.  Mutual  L.   Ins.  Co.   133   Mo  I  App.  668,   114  S.  W.  53, 
holding  that  an  insurance  policy  issued  in  Missouri  by  a  foreign  insurance  com- 
pany engaged  in  business  there,  is  a   Missouri  contract  and  subject  to  the  in- 
surance laws  of  that  state. 
Effect  of  statute  providing  for  paid-up  Insurance. 

Cited  in  Fahle  v.  Connecticut  Mut.  L.  Ins.  Co.  155  Mo.  App.  25,  134  S.  W. 
60,  holding  that  under  statute  aimed  at  preventing  insurance  companies  from 
inserting  in  policies  conditions  of  forfeiture,  insured  was  entitled  to  as  much 
paid-up  insurance  as  could  be  purchased  with  net  value  of  policy  ascertained 
according  to  statute;  Leeker  v.  Prudential  Insl  Co.  154  Mo.  App.  446,  134  S.  W. 
676,  holding  that  where  life  insurance  policy  contained  no  provision  for  "un- 
conditional surrender  value,"  equal  to  net  single  premium,  then  policy  is  gov- 
erned by  section  7897  Revised  statutes,  1899. 

Cited  in  note  (13  L.R.A. (N.S.)  1049)  on  effect  of  statute  providing  for  ap- 
plication of  reserve  to  purchase  of  extended  or  paid-up  insurance. 

62  L.  R.  A.  666,  AIKEN  v.  SOUTHERN  R.  CO.  118  Ga.  318,  98  Am.  St.  Rep. 

107,  44  S.  E.  828. 
Contracts  for  carriage  «f  third   persons. 

Followed  in  Georgia,  C.  &  N.  R.  Co.  v.  Brown,  120  Ga.  380,  47  S.  E.  942,  hold- 
ing that  where  the  husband  purchases  a  railroad  ticket  for  the  wife  there  is 
no  contract  between  him  and  the  railroad  company  for  the  carriage  of  the  wife. 

Cited  in  Howard  v.  Central  of  Georgia  R.  Co.  9  Ga.  App.  620,  71  S.  E.  1017, 
holding  that  father  has  right  of  action  against  railroad  company  for  breach  of 
contract  to  furnish  son  in  another  city  with  transportation  home  but  recovery 
can  only  be  had  for  damages  contemplated  by  parties. 

Cited  in  note  (100  Am.  St.  Rep.  201)  on  right  to  recover  for  negligence  of 
carrier  in  absence  of  privity. 

Distinguished  in  Ogles  v.  Nashville.  C.  &  St.  L.  R.  Co.  130  Ga.  432,  124  Am. 
St.  Rep.  175,  60  S.  E.  1048,  holding  that  where  the  plaintiff  contracted  with  tlie 
railroad  company's  agent  to  issue  a  ticket  and  forward  it  to  his  daughter,  and 
the  agent  failed  to  do  so  and  the  daughter  was  delayed  and  suffered  injury  the 
railroad  company  was  not  liable. 
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Implied    contracts    with    carrier. 

Cited  in  Chudnovski  v.  Echels,  232  111.  318,  83  X.  E.  846,  holding  that  a  con- 
tract is   implied  between  a  common  carrier   and  a   passenger  merely   from   the 
fact  of  the  relation  between  them. 
Action   on   contract    or    for   tort. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Earle,  118  G-a.  511,  45  S.  E. 
319,  holding  that  in  an  action  for  wrongfully  removing  a  telephone,  where  the 
petition  generally  alleges  a  contract  to  furnish  telephone  service  and  a  breach 
of  that  contract,  but  it  is  clear  that  the  action  is  for  a  breach  of  duty  owed 
by  the  defendant,  it  is  proper  to  treat  the  case  as  one  for  tort;  Central  R.  Co. 
v.  Chicago  Portrait  Co.  122  Ga.  13,  106  Am.  St.  Rep.  87,  49  S.  E.  727,  holding 
that  where  the  plaintiff  has  a  right  to  elect  to  sue  either  upon  a  contract  or 
for  a  tort  arising  out  of  a  breach  of  duty  under  a  contract,  the  petition  if 
equivocal  in  its  terms,  will  be  construed  as  claiming  damages  in  tort. 

62  L.  R.  A.  669,  SOUTHERN  EXP.  CO.  v.  GOLDBERG,  101  Va.  619,  44  S.  E. 

893. 
Validity   of   state   regulation   of   interstate   rates. 

Cited  in  Jennings  v.  Big  Sandy  &  C.  R.  Co.  61  W.  Va.  067,  57  S.  E.  272. 
holding  that  statutes  regulating  railroad  rates,  are  invalid  so  far  as  the  attempt 
to  regulate  interstate  rates. 

Reference   to   federal   decisions   in   determining   validity   of   state   regula- 
tions  of   interstate  traffic. 

Cited  in  Southern  R.  Co.  v.  Com.  107  Va.  784,  17  L.R.A.(X.S.)  369,  60  S.  E. 
70,  holding  that  in  determining  the  validity  of  regulation  by  the  state  of  inter- 
state commerce,  the  courts  must  look  to  the  decisions  of  the  federal  courts. 

62  L.  R.  A.  673,  PASSAIC  PRINT  WORKS  v.  ELY  &  W.  DRY-GOODS  CO.  44 

C.  C.  A.  426,  105  Fed.  163. 
Effect   of  motive   upon   lawful   act. 

Cited  in  Rader  v.  Davis,  154  Iowa,  313,  38  L.R.A.(N.S.)  134,  134  X.  \\.  849, 
to  the  point  that  doing  of  act,  lawful  in  itself,  does  not  become  actionable,  even 
though  done  maliciously;  Schonwald  v.  Ragains,  32  Okla.  230,  39  L.R.A.(X.S.) 
858,  122  Pac.  203,  holding  that  legitimate  competition  by  fair  means,  is  always 
lawful,  and  no  cause  of  action  accrues  to  one  who  is  unable  to  compete  with 
stronger  competitor,  though  business  be  injured  by  competitive  strife;  Shaver 
v.  Heller  &  M.  Co.  65  L.R.A.  889,  48  C.  C.  A.  48,  108  Fed.  837,  holding  that  the 
law  does  not  concern  itself  with  the  motives  of  men  if  their  acts  are  lawful,  and 
the  injuries  which  result  from  the  exercise  of  lawful  rights  are  damniun  absque 
injuria;  Farmers'  Loan  &  T.  Co.  v.  Sioux  Falls,  131  Fed.  900,  holding  that  there 
can  be  no  damages  for  injury  arising  from  lawful  competition. 

Cited  in  notes  (62  L.R.A.  932)  on  duty  to  give  recommend  or  clearance  card 
to  discharged  employee;  (63  L.R.A.  294)  on  effect  of  malice  in  blacklisting 
employees;  (29  L.R.A. (X.S.)  869)  on  basis  of  distinction  between  absolute  and 
qualified  rights  as  affecting  right  to  inquire  into  motive:  (38  L.R.A. (X.S.) 
986)  on  liability  for  causing  discharge  of  servant  by  acts  not  intended  to  have 
that  effect;  (25  Eng.  Rul.  Cas.  83)  on  liability  for  wilfully  and  intentionally 
harming  another  in  exercise  of  a  legal  right. 
Liability  for  malicious  injury  to  others. 

Cited  in  Wesley  v.  Native  Lumber  Co.  97  Miss.  820,  53  So.  346,  Ann.  Cas. 
1912D,  796,  holding  that  where  plaintiff  operated  retail  store  patronized  by 
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defendant's  employees,  until  defendant  with  malicious  purpose  to  injure  plaintiff 
ordered  them  not  to  patronixe  him,  action  for  damages  will  lie;  Tuttlc  v.  Buck, 
107  Minn.  150,  22  L.R.A.  (X.S.)  602,  131  Am.  St.  Rep.  446,  119  N.  W.  940,  16 
Ann.  Gas.  807,  holding  that  whore  a  banker  opened  a  barbershop  for  the  sole 
purpose  of  ruining  the  trade  of  a  barbershop  already  established,  and  this  was 
done  maliciously,  a  complaint  stating  these  facts  stated  a  cause  of  action,  and 
also  citing  annotation  on  this  point;  State  ex  rel.  Durner  v.  Aikens,  110  Wis. 
258,  62  L.R.A.  744,  85  X.  W.  1046,  15  Am.  Grim.  Rep.  332,  holding  that  a  con- 
spiracy between  several  newspaper  owners  to  refuse  to  give  advertising  space 
to  any  person  advertising  in  another  paper,  is  a  conspiracy  and  punishable  under 
the  statute  providing  a  penalty  for  wilfully  combining  to  inflict  malicious  injury. 

Annotation  cited  in  Aikens  v.  \\~isconsin,  195  U.  S.  204,  49  L.  ed.  159,  25  Sup. 
St.  Rep.  3,  holding  that  an  act  which  provided  a  punishment  for  wilfully  com- 
bining to  maliciously  injure  another  in  his  business,  is  not  unconstitutional  as 
applied  to  a  combination  of  newspapers  to  ruin  another  by  refusing  to  take 
advertising  from  those  who  advertised  in  the  latter;  Sweeney  v.  Smith,  167 
Fed.  388,  holding  that  because  the  purchaser  of  bonds  knew  that  the  seller  had 
contracted  to  sell  them  to  another,  does  not  make  him  liable  for  a  malicious 
interference  with  the  contract. 

Cited  in  footnote  to  Lancaster  v.  Hamburger,  65  L.R.A.  856,  which  holds  no 
liability  to  street  car  conductor  incurred  by  patron  by  maliciously  reporting  to 
superintendent  conductor's  misconduct  toward  passenger. 

Cited  in  notes  (3  L.R.A.  (N.S.)  733)  on  erection  of  fences  so  as  to  interfere 
with  access  to  public  lands;  (4  L.R.A. (N.S.)  308)  on  unlawfulness  of  picketing; 
(7  L.R.A. (N.S.)  50)  on  injunctive  relief  as  to  fences  or  gates;  (22  L.R.A. (N.S.) 
1226,  1228)  on  liability,  in  absence  of  element  of  conspiracy,  for  driving  away 
another's  customers;  (25  L.R.A.  (N.S.)  831)  on  liability  for  malicious  erection 
of  fence. 
Remedy  for  conspiracy. 

Cited  in  My  Maryland  Lodge  No.  186  v.  Adt,  100  Md.  251,  68  L.R.A.  758,  59 
Atl.  721,  holding  that  an  injunction  will  be  issued  to  enjoin  a  conspiracy  to 
boycott;  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  456,  22  L.R.A. (N.S.)  620, 
128  Am.  St.  Rep.  492,  114  S.  W.  997,  on  the  same  point. 

Cited  in  footnote  to  State  v.  Van  Pelt,  68  L.R.A.  760,  which  holds  conspiracy 
to  injure  one's  business  not  indictable  per  se. 
Sufficiency  of  pleading's. 

Cited  in  Travelers'  Protective  Asso.  v.  Gilbert,  55  L.R.A.  541,  49  C.  C.  A.  309, 
111  Fed.  271,  holding  that  a  bill  to  set  aside  a  judgment  as  obtained  by  fraud 
is  not  sufficient  if  it  charges  generally  that  the  judgment  was  fraudulently 
procured  without  stating  in  what  the  fraud  consisted. 

62   L.   R.   A.   700,  STATE   EX  REL.  DURXER  v.  HUEGIN,   110  Wis.   189,   85 

N.  W.  1046. 

Later  case  involving  same  facts  in  195  U.  S.  202,  49  L.  ed.  158,  25  -Sup.  Ct. 
Rep.  3,  Affirming  113  Wis.  419,  89  N.  W.  1135. 

Liability    for    malicious    injuries. 

Cited  in  footnote  to  Lancaster  v.  Hamburger,  65  L.R.A.  856,  which  holds  no 
liability  to  street  car  conductor  incurred  by  patron  by  maliciously  reporting  to 
superintendent  conductor's  misconduct  toward  passenger. 

Cited  in  notes  (5  L.R.A. (N.S.)  899)  on  liability  for  procuring  discharge  of 
workman  as  non-union;  (19  L.R.A.(N.S.)  561)  on  civil  liability  for  inducing 
discharge  of  servant;  (27  L.R.A.(N.S.)  967)  on  civil  liability  for  maliciously  pro- 
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curing   discharge   or   preventing   employment,   in   absence   of   conspiracy   or  con- 
certed action;    (28  L.R.A. (N.S.)    616)   on  right  of  action  for  inducing  breach  of 
contract. 
Unlawful    conspiracies    to    Inflict    malicious    injuries. 

Cited  in  Barton  v.  Rogers,  21  Idaho,  618,  40  L.R.A. (N.S.)  684,  123  Pac.  478, 
holding  that  in  contemplation  of  law,  there  can  be  no  malice  or  conspiracy 
where  thing  to  be  done  is  lawful,  and  means  employed  in  doing  thing  is  also 
lawful;  Gebhardt  v.  Holmes,  149  Wis.  444,  335  X.  W.  860,  holding  that  act  legal 
in  itself,  in  that  it  does  not  offend  against  criminal  law,  if  not  subject  of  civil 
action  when  done  by  one  person,  is  not  illegal  if  done  by  many  acting  in  concert; 
Kemp  v.  Division  Xo.  241,  153  111.  App.  371,  holding  that  injunction  lies  to 
prevent  members  of  labor  union  and  its  agents  from  conspiring  to  coerce  or 
intimidate  employer  in  order  to  effect  discharge  of  complainants,  former  mem- 
bers of  union;  State  v.  Stockford,  77  Conn.  236,  107  Am.  St.  Rep.  28,  58  Atl. 
769,  holding  that  a  combination  to  cause  a  strike  for  the  purpose  of  destroying 
the  business  and  property  of  another  without  just  cause  is  unlawful  and  crimi- 
nal; Cobbey  v.  State  Journal  Co.  77  Neb.  040,  113  X.  W.  224  (dissenting 
opinion),  on  what  constitutes  an  actionable  malicious  injury  to  business;  Na- 
tional Protective  Asso.  v.  Gumming,  170  Xi  Y.  348,  58  L.R.A.  148,  88  Am.  St. 
Rep.  648,  63  X.  E.  369  (dissenting  opinion),  on  the  right  of  action  for  procuring 
the  discharge  of  non-union  men ;  Territory  v.  Long  Belt  Lumber  Co.  22  Okla. 
906,  99  Pac.  913,  on  the  prosecution  of  combinations  and  conspiracies  in  restraint, 
of  trade;  Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  131  Wis.  550,  55  L.R.A.  831, 
87  X.  W.  472,  holding  that  a  complaint  which  charged  that  the  defendants  had 
combined  to  prevent  persons  not  members  of  the  combination  from  procuring 
coal  and  of  driving  them  out  of  the  business,  stated  a  cause  of  action  for  con- 
spiracy; Randall  v  Lonstorf,  126  Wis.  151,  3  L.R.A.  (X.S.)  472,  105  N.  W.  063, 
5  Ann.  Cas.  L;71,  holding  that  a  conspiracy  to  secure  the  separation  of  husband 
and  wife,  to  deprive  the  wife  of  her  support,  and  to  prevent  her  from  obtaining 
a  divorce,  so  as  to  enable  the  husband  to  do  so,  is  an  actionable  and  criminal 
conspiracy;  Jones  v.  Monson,  137  Wis.  485,  129  Am.  St.  Rep.  1082,  139  X.  W. 
179,  holding  that  a  conspiracy  to  deprive  the  husband  of  the  affections  of  the 
wife  and  to  procure  their  separation  by  alienating  her  affections  by  insinuations 
and  other  improper  means,  is  actionable:  Evenson  v.  Spaulding,  9  L.R.A.  (N.S.i 
909,  82  C.  C.  A.  263,  150  Fed.  522,  Affirming  149  Fed.  924,  holding  that  where 
the  defendant , conspired  to  destroy  the  trade  of  the  plaintiff  by  sending  out 
men  to  follow  the  agents  of  the  plaintiff  and  to  interfere  with  their  sales,  etc., 
such  a  conspiracy  was  unlawful  and  actionable;  Allis-Chalmers  Co.  v.  Iron 
Molders'  Union  Xo.  125,  150  Fed.  171,  holding  that  a  combination  or  union  of 
men  to  advance  their  own  good  is  not  actionable  unless  they  resort  to  improper 
means,  and  if  the  union  prevents  the  employer  from  obtaining  men  to  take 
their  places  it  is  not  actionable,  but  where  they  employ  force,  threats,  or  intimi- 
dation to  do  so  it  becomes  unlawful. 

Cited  in  footnotes  to  Martell  v.  White,  64  L.R.A.  260,  which  sustains  right 
of  action  by  quarry  owner  against  members  of  voluntary  association  to  which 
he  does  not  belong  for  enforcement  of  by-law  imposing  fine  on  members  dealing 
with  nonmembers;  Brown  v.  American  F.  L.  M.  Co.  67  L.R.A.  195,  which  holds 
loan  agents  entitled  to  sue  for  statements  that  they  are  inattentive,  neglectful, 
insolvent,  and  guilty  of  fraud  for  which  their  principal  has  taken  business  from 
them  made  to  break  up  their  business  and  secure  their  custom. 

Cited  in  note   (103  Am.  St.  Rep.  493,  502)   on  boycotting. 
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What  may  be  reviewed  on   habeas  corpus. 

Cited  in  State  ex  rel.  Styles  v.  Beaverstad,  12  X.  D.  531,  97  N.  W.  548,  holding 
that  on  habeas  corpus,  only  the  jurisdiction  of  the  committing  magistrate  over 
the  subject  matter  and  the  person  of  the  accused,  and  the  right  to  render  the 
judgment  in  question,  \vill  be  reviewed;  Re  Shinski,  125  Wis.  283,  104  N.  W.  86, 
holding  that  error  within  the  court's  jurisdiction  cannot  be  reviewed  on  habeas 
corpus;  Servonitz  v.  State,  133  Wis.  237,  126  Am.  St.  Rep.  955,  113  N.  W.  277, 
holding  that  a  person  imprisoned  under  an  unconstitutional  law  may  obtain  his 
release  by  habeas  corpus;  Lundstrum  v.  State,  140  Wis.  142,  121  N.  W.  883, 
holding  that  the  evidence  upon  which  the  committing  magistrate  based  his  com- 
mitment cannot  be  reviewed  on  habeas  corpus. 

Cited  in  footnote  to  Re  Kennedy,  67  L.R.A.  406,  which  denies  right  to  in- 
quire by  habeas  corpus  proceedings  for  release  from  custody  into  sufficiency  of 
evidence  to  warrant  indictment. 

Cited  in  note  (100  Am.  St.  Rep.  33)   on  inquiry  into  sufficiency  of  evidence. 
Conclnsiveness   of   decision   in   hnbeas   corpus   proceeding:. 

Cited  in  Heller  v.  Franke,  146  Wis.  524,  131  N.  W.  991,  holding  that  order 
made  in  habeas  corpus  proceedings  remanding  prisoner  and  fixing  bail  is  res 
judicata  as  to  issues  involved  until  reversed  in  some  proper  proceedings;  State 
ex  rel.  Gaster  v.  Whitcher,  117  Wis.  672,  98  Am.  St.  Rep.  968,  94  N.  W.  787, 
holding  that  on  habeas  corpus  the  final  decision  of  the  officer  therein  is  res 
judicata  and  binding  upon  all  courts  until  set  aside  by  some  subsequent  pro- 
ceeding in  the  same  matter  according  to  the  legal  procedure  for  reviewing  judi- 
cial errors. 
Prosecution  by  private  counsel. 

Cited  in  Smith  v.  State,  146  Wis.  112,  33  L.R.A.  (X.S.)    464,  130  X.  W.  894, 
holding  that  bastardy  proceeding  being  designed  primarily  for  benefit  of  mother 
and  being  essentially  civil  remedy,  may  be  prosecuted  by  private  counsel. 
Action  or  suit,  under  the  code. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  491, 
107  N.  W.  500,  holding  that  proceedings  commenced  by  original  writs  should  be 
regarded  as  actions  under  the  code;   State  ex  rel.  Risch  v.  Policemen's  Pension 
Fund,  121  Wis.  59,  98  N.  W.  954,  on  proceedings  in  mandamus  as  a  "suit." 
"What  are  civil  proceedings. 

Cited  in  Milwaukee  Light,  Heat  &  Traction  Co.  v.  Ela  Co.  142  Wis.  428,  27 
L.R.A.  (N.S.)   570,  125  N.  W.  903,  holding  that  a  proceeding  to  acquire  land  by 
the  exercise  of  eminent  domain  is  a  special  civil  proceeding  under  the  code,  and 
its  final  decision  is  in  the  nature  of  a  judgment  in  a  civil  proceeding. 
—  Habeas  corpus. 

Approved  in  Winnovich  v.  Emery,  33  Utah,  349,  93  Pac.  988,  holding  that, 
habeas  corpus  proceedings  are  special  civil  proceedings. 

Cited  in  Ex  parte  White,  2  Cal.  App.  728,  84  Pac.  242,  on  habeas  corpus  pro- 
ceedings as  a  civil  action  or  a  special  proceedings  of  a  civil  nature;  Re  Jewett, 
69  Kan.  838,  77  Pac.  567,  holding  that  a  habeas  corpus  proceeding  is  a  civil 
proceedings  so  that  the  judge  of  the  district  court  cannot  order  one  held  outside 
of  the  district  to  be  brought  before  him;  State  ex  rel.  Gardner  v.  Shrader,  73 
Neb.  621,  119  Am.  St.  Rep.  913,  103  N.  W.  276,  holding  that  a  habeas  corpus 
proceedings  is  a  civil  one  so  that  his  discharge  thereunder  does  not  prevent  his 
rearrest  if  the  discharge  is  reversed  on  appeal. 
Omission  of  Immaterial  words  from  papers  in  criminal  proceedings. 

Cited  in  Brown  v.  State,  127  Wis.  204,  106  X.  W.  536,  7  Ann.  Cas.  258,  holding 
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that  under  the  statutes,  an  information  for  rape  was  not  fatally  defective  be- 
cause of  the  omission  of  the  word  feloniously  or  a  word  of  equal  meaning. 
Necessity  of  following   procedure   prescribed   by   statute. 

Cited  in  Fraser  v.  Mulany,   129  Wis.  381,  109  X.  W.  139,  holding  that  per- 
missive error  without  loss  of  jurisdiction  as  to  special  tribunals  is  confined  to 
those  subjects  over  which  they  are  authorized  to  exercise  judgment  or  discretion, 
and  not  as  to  matters  of  procedure. 
Review    of    jurisdictioiial    errors. 

Cited  in  State  ex  rel.  Augusta  v.  Losby,  115  Wis.  63,  90  X.  W.  188,  holding 
that  a  writ  of  certiorari  to  review  the  proceedings  of  a  body  exercising  quasi- 
judicial  powers,  extends  to  keeping  them  within  their  jurisdiction  and  reviewing 
matters  of  original  jurisdiction. 
Party  aggrieved. 

Cited  in  Frame  v.  Plumb,  135  Wis.  29,  114  X.  W.  849,  holding  that  the  pro- 
ponent of  the  will,  who  was  also  the  executor  and  special  administrator,  was 
the  party  aggrieved  by  the  order  of  the  probate  court  to  pay  over  to  the  guard- 
ians of  the  contestants,  money  to  procure  the  presence  of  witnesses,  and  he  was 
the  proper  appellant. 

62  L.  R.  A.  747,  CRISMAX  v.  SHREVEPORT   BELT  R.   CO.   110  La.  640,   34 

So.  718. 

IVegligeiice  of  carrier  in  providing  incompetent   employees  in  operating 
its  line. 

Cited  in  Blumenthal  v.  Union  Electric  Co.  129  Iowa,  325,  105  X.  W.  588, 
holding  that  it  may  be  negligence  to  place  in  charge  of  a  street  car,  a  person 
whose  experience  and  competency  are  so  limited  that  he  does  not  know  whether 
the  danger  from  an  electrical  disturbance  in  the  car,  was  real  or  only  apparent. 

Distinguished  in  Davenport  v.  F.  B.  Dubach  Lumber  Co.  112  La.  947,  36  So. 
812,  holding  that  on  the  state  of  the  evidence  it  was  immaterial  whether  the 
injury  resulted  from  the  incompetency  of  the  engineer  or  because  of  a  defective 
engine,  where  there  was  not  time  or  space  to  stop  the  engine  if  the  engineer  had 
been  competent  or  the  engine  not  defective. 
Negligence  of  driver  of  vehicle. 

Cited  in  Burvant  v.  Wolfe,  126  La.  791,  29  L.R.A.(X.S.)  679,  52  So.  1025,  hold- 
ing that  driver  of  automobile  is  liable  for  running  down  boy  standing  in  or  mov- 
ing diagonally  across  street  ahead  of  him,  and  unaware  of  his  peril,  if  driver 
failed  to  see  him  and  avoid  collision  because  he  permitted  his  attention  to  be  di- 
verted in  another  direction. 

Cited  in  footnote  to  WTilson  v.  Chippewa  Valley  Electric  R.  Co.  66  L.R.A.  912, 
which  holds  motorman  who  makes  no  attempt  to  control  speed  of  car  on  seeing 
runaway  team  approaching  crossing  under  circumstances  suggesting  collision 
guilty  of  wanton  and  reckless  disregard  of  human  life  amounting  to  intentional 
wrong. 

62  L.  R.  A.  751,  DAXIELS  v.  XEW  YORK,  X.  H.  &  H.  R.  CO.  183  Mass.  393, 

67  X.  E.  424. 

Failure  to  near  signals  at  railroad  crossing  as  evidence  that  same  were 
not  given. 

Cited  in  McDonald  v.  New  York  C.  &  H.  R.  R.  Co.  186  Mass.  476,  72  X.  E.  55, 
holding  that  failure  to  hear  or  notice  the  signals  given  for  a  railroad  crossing, 
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is   competent    evidence    for    the    jury    to    consider    in    determining   whether    such 
signals  were  given. 

Distinguished  in  Slattery  v.  New  York,  N.  H.  £  H.  R.  Co.  203  Mass.  458,  133 
Am.   St.   Rep.   311,    89   X.   E.   G22,  holding   that  rmless   the  surrounding  circum- 
stances are  shown  the  testimony  of  the  witness  that  he  did  not  hear  the  signals 
given  is  of  no  value  as  evidence. 
Proximate    cause. 

Cited  in  Mella  v.  Northern  S.  S.  Co.  162  Fed.  510,  holding  that  where  the 
decedent  was  injured  through  the  alleged  negligence  of  the  defendant,  and  chloro- 
form was  unnecessarily  given  him  in  treating  his  injuries,  and  death  resulted 
from  the  giving  of  the  chloroform,  such  was  the  proximate  cause  of  the  death 
so  that  the  defendant  was  not  liable,  where  death  would  not  have  resulted  from 
the  injury  alone. 

Distinguished  in  Guenther  v.  Metropolitan  R.  Co.  23  App.  D.  C.  514,  holding 
that  where  the  deceased  was  suil'ering  from  heart  disease  that  would  some  day 
have  caused  his  death  by  hemorrhage,  the  accident  which  caused  his  death  by 
hemorrhage  was  the  proximate  cause  and  not  the  disease;  Sullivan  v.  Old  Colony 
Street  R.  Co.  197  Mass.  515,  125  Am.  St.  Rep.  378,  83  N.  E.  1091,  holding  that 
the  conception  of  a  child  seven  months  after  the  injury  was  not  a  voluntary  act, 
so  as  to  intervene  as  the  proximate  cause  resulting  from  a  voluntary  act  of  the 
plaintiff  and  relieve  the  defendant  from  liability. 
Liability  for  death  by  suicide  as  a  result  of  negligent  act. 

Cited  in  Brown  v.  American  Steel  &  Wire  Co.  43  Ind.  App.  570,  88  N.  E.  80, 
holding  that  an  action  for  death  by  wrongful  act  may  be  maintained  under  the 
statute,  wrhen  death  is  self-inflicted  only  where  it  is  the  result  of  an  uncontroll- 
able influence,  or  is  accomplished  in  a  delirium  or  frenzy  caused  by  the  defend- 
ant's negligence,  and  without  conscious  volition  of  a  purpose  to  take  life. 
Suicide  while  insane  as  affecting1  life  insurance  policies. 

Cited  in  Atty.  Gen.  v.  Colonial  L.  Asso.  194  Mass.  533,  80  N.  E.  455,  holding 
that  under  a  policy  exempting  the  insurer  from  liability  in  case  of  death  by 
suicide  whether  sane  or  insane,  the  company  was  not  liable  under  the  policy 
where  the  proof  of  death  stated  that  the  death  was  caused  by  suicide  while  in 
a  state  of  acute  melancholia;  Davis  v.  Supreme  Council  R.  A.  195  Mass.  410, 
10  L.R.A.  (N.S.)  724,  81  N.  E.  294,  11  Ann.  Gas.  777,  on  the  death  by  suicide 
while  insane  as  relieving  insurer  from  liability. 

Distinguished  in  Moore  v.  Northwestern  Mut.  L.  Ins.  Co.  192  Mass.  471,  78 
N.  E.  488,  7  Ann.  Cas.  656,  holding  that  under  an  insurance  policy  exempting 
company  from  liability  in  case  of  death  by  suicide  while  sane  or  insane,  the 
condition  of  the  deceased's  mind  is  immaterial  and  the  company  is  not  liable. 

62  L.  R.  A.  755,  DRUDE  v.  CURTIS,  183  Mass.  317,  67  N.  E.  317. 

Followed  without  discussion  in  Brooks  v.  Sawyer,  191  Mass.  153,  114  Am.  St. 
Rep.  594,  76  N.  E.  953. 


Cited  in  note    (8  L.R.A.  (N.S.  )    106)    on  effect  upon  title  of  infant's  disaffirm- 
ance, after  majority  of  contract  to  pay  for  property  purchased. 
Liability  of   infant  for  tort. 

Cited  in  note    (35   L.R.A.(N.S.)    575)    on  liability  of  infant  for  tort  in  per- 
formance of  contract. 
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62   L.  R.  A.   757,   McKITTRICK  v.   CAHOON,   89  Minn.   383,  99   Am.   St.   Rep. 

606,  95  X.  \V.  223. 
Disclntrg-e  In  banUruptcy     as  defense. 

Cited  in  Loomis  v.  Wallblom,  94  Minn.  395,  69  L.R.A.  781.  102  X.  W.  1114, 
3  Ann.  Cas.  798,  holding  original  cause  of  action  was  merged  in  judgment  re- 
covered against  partners,  one  of  whom  was  afterwards  discharged  in  bankruptcy: 
also  that  such  discharge  was  good  defense  to  action  to  renew  brought  against 
such  partner. 

Cited  in  footnotes  to  Macdonald  v.  Tefft-Weller  Co.  65  L.R.A.  106,  which  holds 
obligation  of  married  woman  to  pay  for  goods  forming  part  of  her  stock  in  trade, 
a  debt  within  provision  of  bankruptcy  act;  Dight  v.  Chapman,  65  L.R.A.  793, 
Avhich  holds  liability  of  stockholders  for  corporate  debts  a  debt  provable  in 
bankruptcy  proceedings. 

62   L.   R.   A.   758,  HALL  v.   KELLER,   64  Kan.   211,   91   Am.   St.   Rep.   209,   67 

Pac.  518. 
Liability  of  assignee  of  bill   of  lading. 

Cited  in  Mason  v.  A.  E.  Nelson  Cotton  Co.  148  N.  C.  497,  18  L.R.A.  (X.S.) 
1224,  128  Am.  St.  Rep.  635,  62  S.  E.  625,  holding  assignee  of  bill  of  lading  who 
has  discounted,  draft  against  the  shipment  and  received  payment  thereof  from 
consignee,  not  liable  to  the  latter  for  breach  of  warranty  by  consignor  as  to 
quality  of  goods  in  the  consignment;  Citizens  Bank  v.  Hass,  157  Ala.  614,  46 
So.  1036  (dissenting  opinion),  on  nonliability  of  assignee  of  bill  of  lading  for 
breach  of  contract  between  consignor  and  consignee. 

Annotation  cited  in  Cosmos  Cotton  Co.  v.  First  Xat.  Bank,  171  Ala.  397,  32 
L.R.A. (N.S.)  1176,  54  So.  021,  Ann.  Cas.  1913B,  42:  Central  Mercantile  Co.  v. 
Oklahoma  State  Bank,  83  Kan.  507,  33  L.R.A.(N.S.)  955,  112  Pac.  114,— holding 
that  purchaser  of  draft  with  bill  of  lading  annexed  who  has  received  payment, 
is  not  liable  for  return  of  any  portion  of  money  on  account  of  defect  in  quality 
of  goods. 

Cited   in   notes    (1   L.R.A.  (N.S.)    244;    32   L.R.A. (N.S.)    1174)    on   rights   and 
liabilities  of  assignee  of  bill  of  lading  with  draft  attached,  as  against  consignee 
who  does  not  get  or  finds  goods  defective;    (105  Am.  St.  Rep.  334,  374)  on  rights 
and  liabilities  of  assignees  of  bills  of  lading. 
Authority  of  bank   to  collect  draft  secured  by  bill   of  lading-. 

Cited  in  First  Nat.  Bank  v.  Bakken,  17  X.  D.  228.  116  X.  W.  92,  holding  that 
a  bank  has  authority  to  act  as  agent  for  collection  of  drafts  drawn  against  con- 
signments of  grain. 

62  L.  R.  A.  760,  HARRISON  v.  HENDERSON,  67  Kan.  194,  100  Am.  St.  Rep. 

386,   72   Pac.   875. 
What  amounts  to  accord  and   satisfaction. 

Followed  Asher  v.  Greenleaf,  68  Kan.  32,  74  Pac.  633,  holding  that  acceptance 
of  part  of  amount  due  is  not  an  accord  and  satisfaction  where  not  tendered  with 
understanding  that  acceptance  would  have  such  effect. 

Cited  in  Baugh  v.  Fist,  84  Kan.  744,  115  Pac.  551,  holding  that  refusal  to  in- 
struct that  there  could  be  no  consideration  for  compromise  unless  there  was  dis- 
pute over  amount  of  claim,  was  not  error;  Neely  v.  Thompson,  68  Kan.  196, 
75  Pac.  117,  holding  that  acceptance  of  amount  tendered  only  on  condition  that 
it  be  payment  in  full,  constitutes  an  accord  and  satisfaction;  Matheney  v.  El  Do- 
rado, 82  Kan.  723,  28  L.R.A.(N.S.)  984,  109  Pac.  166.  holding  that  acceptance  of 
warrant  as  payment  in  full,  and  cashing  same,  by  unauthorized  agent  not  an 
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accord  and  satisfaction  as  to  principal  who  had  refused  the  warrant  and  had  no 
knowledge  that  it  had  been  cashed. 

Annotation  cited  in  Bell  v.  Pitman,  143  Ky.  524,  35  L.R.A.  (N.S.)  822,  136  S. 
W.  1026,  holding  that  maker  of  note  may  set  off  his  damages  for  breach  of  con- 
tract by  holder  to  sell,  at  discoiint,  note  to  maker  at  specified  time  before  ma- 
turity. 

Cited  in  footnote  to  Dreyfus  v.  Roberts,  69  L.R.A.  823,  which  holds  debt  dis- 
charged by  payment  of  less  than  is  due  on  full  execution  of  agreement  to  that 
effect  evidenced  by  written  receipt  in  full  satisfaction. 

62  L.  R.  A.  763,  WEST  COAST  MFG.  &  INVEST.  CO.  v.  WEST  COAST  IMPROV. 
CO.  25  Wash.  627,  66  Pac.  97. 

Later  appeal   in    31   Wash.   611,   72   Pac.   455. 
Covenants  of  wr-ranty effect  of  notice. 

Cited  in  Black  v.  Barto,  65  Wash.  503,  118  Pac.  623,  Ann.  Cas.  1913B,  846, 
holding  that  recovery  may  be  had  for  breach  of  covenant  of  quiet  enjoyment, 
where  decree  awarded  undivided  interest  to  tenant  in  common  and  grantor  had 
assumed  to  sell  whole  interest  as  unit;  O'Connor  v.  Enos,  56  Wash.  543,  105  Pac. 
1039,  holding  that  notice  of  the  existence  of  an  incumbrance  does  not  bar  recovery 
for  breach  of  warranty  based  thereon;  Williams  v.  Hewitt,  57  Wash.  65,  135  Am. 
St.  Rep.  971,  106  Pac.  496,  holding  that  covenant  against  incumbrances  protests 
against  an  incumbrance  which  is  a  matter  of  record  in  the  claim  of  title. 

—  After  acquired  title. 

Cited  in  People's  Sav.  Bank  v.  Lewis,  37  Wash.  348,  79  Pac.  932,  holding  that 
after  acquired  title  from  state  by  mortgagor  of  tide  lands,  inures  to  benefit  of 
mortgagee  under  covenant  of  seisin  and  general  warranty  though  title  is  acquired 
after  foreclosure. 

—  Accrnal  of   riv.  li  t    of  action. 

Cited  in  Williams  v.  Hewitt,  57  Wash.  64,  135  Am.  St.  Rep.  971,  106  Pac.  496, 
holding  that  right  of  action  for  breach  of  covenant  against  incumbrances  accrues 
immediately  upon  execution  of  the  deed,  if  an  incumbrance  exists. 

62  L.  R.  A.  771,  NORFOLK  v.  FLYNN,  101  Va.  473,  99  Am.  St.  Rep.  918,  44 

S.  E.  717. 
Regulation   of   sale  of   milk  and   cream. 

Cited  in  Birmingham  v.  Goldstein,  151  Ala.  478,  12  L.R.A. (N.S.)  571,  125  Am. 
St.  Rep.  33,  44  So.  113,  holding  valid  license  tax  on  dairymen  based  upon  number 
of  cows  from  which  milk  was  sold;  St.  Louis  v.  Liessing,  190  Mo.  484,  1  L.R.A. 
(N.S.)  923,  109  Am.  St.  Rep.  774,  89  S.  W.  611,  4  Ann.  Cas.  112,  holding  valid 
ordinance  fixing  standard  of  quality  of  milk  and  cream  sold  in  the  city;  St. 
Louis  v.  Grafeman  Dairy  Co.  190  Mo.  504,  1  L.R.A.(N.S.)  939,  89  S.  W.  617, 
holding  valid  provision  requiring  venders  of  milk  and  cream  to  register  and  pay 
registration  fee;  St.  Louis  v.  Schuler,  190  Mo.  535,  1  L.R.A.  (N.S.)  930,  89  S.  W. 
621,  holding  valid  ordinance  prohibiting  the  use  of  formaldehyde  for  the  preser- 
vation of  milk. 

Cited  in  footnote  to  St.  Louis  v.  Fischer,  64  L.R.A.  679,  which  upholds  or- 
dinance forbidding  dairy  within  city  limits  without  permission  from  the  city 
council. 

Cited  in  notes   (1  L.R.A. (N.S.)   936)   on  requiring  license  for  sale  of  milk;    (12 

L.R.A. (N.S.)   5G8)   on  right  to  grade  license  tax  according  to  number  of  animals 

or  vehicles  employed;    (109  Am.  St.  Rep.  790)   on  validity  of  ordinance  requiring 

venders  of  milk  to  register  with  health  commissioner;    (129  Am.  St.  Rep.  274) 

L.R.A.  Au.  Vol.  VI.— 53. 
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on  constitutional  limitations  on  power  to  impose  license  or  occupation  taxes  on 
milk  venders  and  dairymen. 

62  L.  R.  A.  774,  METROPOLITAN  L.  INS.  CO.  v.  DIMICK,  69  N.  J.  L.  384,  55 

Atl.  291. 
Application  for  insurance effect  of  untrue  statements. 

Cited  in  Iverson  v.  Metropolitan  L.  Ins.  Co.  151  Cal.  753,  13  L.R.A.  (N.S.  > 
873,  91  Pac.  609,  holding  policy  avoided  by  false  answer  as  to  whether  applicant 
had  ever  had  certain  named  diseases;  Metropolitan  L.  Ins.  Co.  v.  Brubaker,  78 
Kan.  152,  18  L.R.A.  (N.S.)  367,  130  Am.  St.  Rep.  356,  96  Pac.  62,  16  Ann.  Cas. 
267,  holding  policy  avoided  by  false  answer  to  question  whether  applicant  had 
consulted  "any  other  physician;"  Dwyer  v.  Mutual  L.  Ins.  Co.  72  N.  H.  576,  58 
Atl.  502;  Hanrahan  v.  Metropolitan  L.  Ins.  Co.  72  N.  J.  L.  508,  63  Atl.  280,— 
holding  false  answer  as  to  time  last  attended  by  a  physician  to  be  breach  of 
warranty;  Owen  v.  Metropolitan  L.  Ins.  Co.  74  N.  J.  L.  772,  67  Atl.  25,  holdin;,' 
that  answer  as  to  matter  of  which  applicant  could  not  have  absolute  knowledge, 
is  a  warranty  only  as  to  his  bona  fide  belief  and  opinion;  Gilroy  v.  Supreme  Court 
I.  0.  F.  75  N.  J.  L.  588,  14  L.R.A.(N.S.)  634,  67  Atl.  1037,  holding  that  answers 
to  questions  as  to  cause  of  death  of  relatives  is  warranty  only  of  relief  and 
opinion  of  applicant;  Rupert  v.  Supreme  Court  U.  0.  F.  94  Minn.  295,  102  X.  \V. 
715,  on  answers  construed  to  be  warranties,  and  to  avoid  policy  if  false;  Hoai;- 
land  v.  Supreme  Council  R.  A.  70  N.  J.  Eq.  614,  61  Atl.  982,  on  question  whether 
statements  are  warranties  as  being  determined  by  considering  their  spirit  and 
purpose. 

Cited  in  footnote  to  Brignac  v.  Pacific  Mut.  L.  Ins.  Co.  66  L.R.A.  323,  which 
holds  policy  avoided  by  misrepresentation  in  answer  as  to  matter  not  really 
material  to  risk. 

Cited  in  note  (32  L.R.A. (N.S.)  464)  on  character  of  insurance  or  company 
covered  by  question  in  application  as  to  other  insurance  or  previous  rejection. 

—  As    evidence. 

Cited  in  Paulhamus  v.  Security  Life  &  Annuity  Co.  163  Fed.  565,  holding  that 
where  answers  to  medical  examiner  are  made  part  of  application  and  application 
must  be  attached  to  policy,  the  application  signed  by  insured  can  not  be  received 
in  evidence  in  absence  of  part  showing  answers  to  medical  examiner. 

—  Authority   of   insurance   agents. 

Cited  in  Silcox  v.  Grand  Fraternity,  79  N.  J.  L.  506,  76  Atl.  1018,  holding  that 
where  application  for  life  insurance  contains  clear  limitations  upon  authority 
of  insurance  agents  to  waive  any  answer  required  untrue,  answers  written  by 
such  agent  constitute  breach  of  warranty  that  will  defeat  recovery,  if  such  effect 
stated  in  application;  Fish  v.  Metropolitan  L.  Ins.  Co.  75  N.  J.  L.  823,  6!)  Atl. 
176,  holding  examining  physician  not  authorized  to  bind  insurer  to  any  peculiar 
or  unusual  meaning  of  words  used  in  the  contract. 

Cited  in  note  (4  L.R.A. (N.S.)  609)  on  effect  of  agent's  insertion  in  application 
of  false  answers  to  questions  correctly  answered  by  insured. 
Pleading-  in  action  011  policy. 

Cited  in  Hanrahan  v.  Metropolitan  L.  Ins.  Co.  72  N.  J.  L.  506,  63  Atl.  280, 
holding  pleading  in  suit  on  insurance  policy  amendable. 
Public   policy. 

Cited  in  Bigelow  v.  Old  Dominion  Copper  Min.  &  Smelting  Co.  74  N.  J.  Eq. 
508,  71  Atl.  153,  on  public  policy  of  a  state  as  being  a  creature  of  the  legislature. 
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Const  rin- 1  ion    of   policy   against   forfeiture. 

Cited  in  Johnson  v.  Grand  Lodge,  A.  0.  U.  W.  81  X.  J.  L.  515,  79  Atl.  333, 
holding  that  forfeiture  in  beneficiary  certificates,  are  not  favored  and  construction 
against  such  result  will  be  preferred  if  instrument  will  bear  it. 
Attachment    of   application    to   policy. 

Cited  in  note   (38  L.R.A. (N.S.)    119])    on  meaning  of  requirement  that  "appli- 
cation" be  attached  to  policy. 
Parol  evidence  rule  as  applied   to  insurance  policies. 

Cited  in  note  (1C  L.R.A.  (N.S.)  1210)  on  parol  evidence  rule  as  to  varying  or 
contracting  written  contracts,  as  ail'ected  by  doctrine  of  waiver  or  estoppel  as 
applied  to  insurance  policies. 

02  L.  R.  A.  783,  TAYLOR  v.  COMMERCIAL  BANK,  174  X.  Y.  181,  95  Am.  St. 

Rep.  504,  GO  N.  E.  726. 

Reargument  denied   in   175  N.  Y.  464,   67   N.  E.   J090. 
Admissions  of  agent  as  affecting-  principal. 

Cited  in  People  v.  Wiggins,  201  N.  Y.  154,  94  N.  E.  610,  holding  that  unsworn 
statement  of  tenant  of  defendant  in  prosecution  for  selling  adulterated  milk, 
would  not  bind  defendant  where  tenant  was  not  defendant's  agent;  Ettlmgcr 
v.  Weil,  94  App.  Div.  297,  87  N.  Y.  Supp.  1049,  holding  principal  bound  by  act 
of  his  agent,  done  for  him  and  of  which  the  principal  intended  to  accept  benefit; 
Campbell  v.  Emslie,  101  App.  Div.  381,  91  N.  Y.  Supp.  1069..  holding  declarations 
of  agent  as  to  transaction  long  past  not  admissible  in  action  against  principal; 
Arnold  v.  Rockland  Lake  Trap  Rock  Co.  123  App.  Div.  061,  108  N.  Y.  Supp.  296, 
holding  testimony  of  president  of  bank  given  in  action  between  other  parties 
inadmissible  against  bank  in  a  subsequent  action  against,  it. 
Powers  of  cashier  of  bank. 

Cited  in  Sponberg  v.  First  Nat.  Bank,  18  Idaho,  532,  31  L.R.A.  (N.S.)  742, 
110  Pac.  716,  Ann.  Cas.  1912A,  95,  holding  that  in  contemplation  of  law  leasing 
property  belonging  to  national  bank  is  not  within  ordinary  powers  of  cashier  of 
wank;  People  v.  Messer,  148  Mich.  175,  111  N.  W.  854,  on  "cashier"  of  bank  as 
involving  possession  of  its  funds. 

62  L.  R.  A.  790,  READ  v.  TOLEDO  LOAN  CO.  68  Ohio  St.  280,  96  Am.  St.  Rep. 

663,   67   N.   E.   729. 
Validity    of   acknowledgment    before   interested    notary. 

Cited  in  Boswell  v.  First  Nat.  Bank,  16  Wyo.  212,  93  Pac.  061,  holding  record 
of  mortgage  to  constitute  constructive  notice  though  acknowledged  before  notary 
who  was  stockholder  of  corporation  mortgagee,  where  this  fact  did  not  appear 
on  face  of  acknowledgment:  Ardmore  Nat.  Bank  v.  Briggs  Machinery  &  Supply 
Co.  20  Okla.  441,  23  L.R.A.  (N.S.)  1074,  129  Am.  St.  Rep.  747,  94  Pac.  533, 
16  Ann.  Cas.  133,  holding  same  as  to  trust  deed  acknowledged  before  notary  who 
was  stockholder  in  corporation  grantor. 

Cited  in  footnote  to  Fair  v.  Citizens'  State  Bank,  67  L.R.A.  851,  which  holds 
fact  that  chattel  mortgage  duly  filed  and  otherwise  regular  imparts  notice  not- 
withstanding fact  that  notary  public  who  administered  oath  was  a  stockholder  in 
the  mortgagee  corporation. 

C'ited  in  note   (23  L.R.A. (N.S.)    1076)   on  acknowledgment  of  "uporate  instru- 
ment before  stockholder  or  officer. 
Interest    as   affecting:    competency   of    witness    to    deed. 

Cited  in  Cross  v.  Robinson   Point  Lumber  Co.  55  Fla.  382,  46  So.  6,  15  Ann. 
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Cas.  588,  holding  witness  to  deed  competent  though  interested  as  grantee,  where 
such  interest  did  not  appear  on  face  of  deed. 
JVature  of  certificates   of  acknowledgments. 

Cited  in  note  (108  Am.  St.  Rep.  529)  on  general  nature  and  purposes  of  cer- 
tificates of  acknowledgment. 

62   L.  R.  A.   795,   SAMUEL  M.  LAWDER  &   SONS  CO.  v.  ALBERT  MACKIE 

GROCERY  CO.  97  Md.  1,  54  Atl.  634.      . 
Effect  of  contract  to  ship  g-oods  f.  o.  b. 

Cited  in  Doggett  v.  Tatham,  116  Md.  153,  81  Atl.  376,  holding  that  where  goods 
sold  are  to  be  delivered  f.  o.  b.  purchaser  must  accept  or  reject  purchase  at  place 
of  shipment. 

Annotation  cited  in  Graham  v.  United  States,  110  C.  C.  A.  465,  188  Fed. 
655,  holding  that  in  absence  of  agreement  or  practice  to  contrary,  where  goods 
are  bought  f.  o.  b.  cars,  obligation  is  upon  buyer  to  furnish  cars  necessary  in 
transportation;  Farmers  Handy  Wagon  Co.  v.  Hamilton,  19  Pa.  Dist.  R.  830, 
57  Pittsb.  L.  J.  648,  to  the  point  that  delivery  to  carrier  designated  by  pur- 
chaser of  goods  is  delivery  to  vendee. 

Cited  in  footnote  to  Vogt  v.  Shienebeck,  67  L.R.A.  756,  which  holds  seller  of 
goods  to  be  delivered  f.  o.  b.  cars"  required  to  procure  cars  to  carry  out  the 
contract. 

Cited  in  note   (33  L.R.A.  (N.S.)   54)    on  passing  title  by  delivery  f.  o.  b. 
Place   of   Inspection   in   sales   f.   o.   b.  at   specified   place. 

Cited  in  Texas  Star  Flour  Mills  Co.  v.  Moore,  177  Fed.  755,  holding  place  of 
inspection  under  sale  f.  o.  b.  at  place  of  shipment,  to  be  place  of  shipment; 
American  Syrup  &  Preserving  Co.  v.  Roberts,  112  Md.  22,  76  Atl.  589,  holding 
warranty  to  be  applicable  to  condition  at  time  of  shipment  under  contract  for 
sale  f.  o.  b.  at  place  of  shipment;  Koch  v.  Wimbrow,  111  Md.  31,  73  Atl.  896,  on 
acceptance  and  payment  under  contract  for  sale  of  goods  to  be  shipped  to  pur- 
chaser. 

Distinguished  in  Eaton  v.  Blackburn,  52  Or.  308,  20  L.R.A.  (N.S.)  57,  132  Am. 
St.  Rep.  705,  96  Pac.  870,  16  Ann.  Cas.  1198,  holding  that  where  goods  are  sold 
f.  o.  b.  cars  at  place  of  shipment,  with  right  of  inspection,  no  place  being  speci- 
fied purchaser  has  right  of  inspection  at  destination. 

t>2  L.  R.  A.  809,  WICOMICO  COUNTY  v.  TODD,  97  Md.  247,  99  Am.  St.  Rep. 

438,  54  Atl.  963. 
Performance    of   nonjudiciiil    diiti*s   by    courts. 

Cited  in  Prince  George's  County  v.  Mitchell,  97  Md.  337,  55  Atl.  673,  holding 
that  care  and  custody  of  county  buildings  can  not  be  placed  in  hands  of  crier 
appointed  by  judge  of  district  court;  State  ex  rel.  Young  v.  Brill,  100  Minn. 
505,  111  N.  W.  294,  639,  10  Ann.  Cas.  425,  holding  that  duty  of  appointing  mem- 
ber of  county  board  of  control  cannot  be  imposed  upon  judges  of  district  court; 
Tyson  v.  Washington  County,  78  Neb.  217,  12  L.R.A. (N.S.)  353,  110  N.  W.  634, 
holding  that  jurisdiction  cannot  be  conferred  upon  court  to  determine  whether 
proposed  drainage  ditch  will  be  conducive  to  public  health,  convenience,  or  wel- 
fare, or  whether  proposed  route  is  practicable. 

62  L.  R.  A.  813,  WILDE  v.  MAHANEY,  183  Mass.  455,  67  N.  E.  337. 
Proceedings  under  trustee's  process. 

Cited  in  Hubbard  v.  Lamburn,  189  Mass.  299,  75  N.  E.  707,  holding  claimant 
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under  trustee's  process,  appealing  from  disallowance  of  his  claim,  entitled  to  trial 
by  jury;  Hubbard  v.  Lamburn,  194  Mass.  400,  80  N.  E.  459,  holding  trustee's 
answers  admissible  as  evidence  in  action  begun  by  trustee's  process  where  defend- 
ant and  another  claim  the  property  as  partners;  Sibley  v.  Xason,  196  Mass.  130, 
12  L.R.A.(N.S.)  1175,  124  Am.  St.  Rep.  520,  81  N.  E.  887,  12  Ann.  Cas.  1173, 
holding  that  right  of  action  for  personal  injury  cannot  be  reached  by  trustee 
process. 
Garnishment  of  verdict  before  judgment. 

Cited  in  note  (4  L.R.A.  (N.S.)  624)  on  garnishment  of  verdict  before  judgment. 

62  L.  R.  A.  817,  UNIVERSITY  OF  ILLINOIS  v.  SPALD1NG,  71  N.  H.  163,  51 

Atl.  731. 
Comparison    of    signatures. 

Cited  in  Stitzel  v.  Miller,  250  111.  78,  34  L.R.A.  (N.S.)  1008,  95  N.  E.  53,  Ann. 
Cas.  1902B,  412,  holding  that  upon  question  whether  disputed  signature  was 
forged,  other  signatures  are  admissible  for  purpose  of  showing  that  they  are  so 
nearly  identical,  that  one  or  all  must  have  been  traced;  Cochrane  v.  National 
Elevator  Co.  20  N.  D.  177,  127  N.  W.  725,  holding  that  irrelevant  papers  may  be 
admissible  for  standard  of  comparison,  where  signature  is  conceded  to  be  genuine, 
or  where  party  is  estopped  to  deny  genuineness;  Greenwald  v.  Ford,  21  S.  D.  36, 
109  N.  W.  516,  holding  that  signature  ottered  in  evidence  as  standard  of  compari- 
son which  was  made  since  time  of  signature  in  dispute,  is  not  incompetent  unless 
it  is  shown  that  it  was  manufactured  for  purpose  of  comparison  by  one  having 
motive  to  fabricate;  United  States  v.  North,  184  Fed.  155,  holding  that  writing 
cannot  be  introduced  for  sole  purpose  of  using  it  as  standard  to  enable  jury  to 
institute  comparison  of  handwriting  to  prove  accused  wrote  writing  in  question. 

Annotation  cited  in  Woolbridge  v.  State,  49  Fla.  154,  38  So.  3.  holding  compari- 
son of  signature  in  question  with  signatures  admittedly  genuine,  permissible  in 
criminal  case;  Martin  v.  Knight,  147  N.  C.  570,  61  S.  E.  447,  holding  that  non 
expert  witness  acquainted  with  handwriting  in  issue,  may,  after  testifying  as  to 
signatures,  show  them  to  jury  and  make  comparisons;  Smith  v.  Hanson,  34  Utah, 
178,  18  L.R.A.(N.S.)  525,  96  Pac.  1087,  on  admissibility  of  other  documents  not 
in  evidence,  for  comparison  on  question  of  genuineness  of  signature. 

Cited  in  notes  (63  L.R.A.  163,  170)  on  examination  of  witnesses  to  handwrit- 
ing by  comparison;  (63  L.R.A.  428,  440)  on  competency  of  handwritings  as 
standards  for  comparison ;  ( 63  L.R.A.  937 )  on  competency  of  expert  witnesses 
for  comparison  of  handwriting;  (63  L.R.A.  964,  973,  983,  984)  on  competency 
of  witnesses  to  handwriting;  (64  L.R.A.  303,  307,  317)  on  limitations  of  evidence 
to  handwriting;  (65  L.R.A.  151)  on  procedure  in  proof  of  handwriting;  (18 
L.R.A.  (N.S.)  520)  on  admission  of  a  document  not  otherwise  relevant  as  standard 
of  comparison  of  handwriting;  (34  L.R.A. (N.S.)  1004,  1005)  on  comparison  of 
handwriting  to  show  copying  of  signature;  (36  L.R.A. (N.S.)  162)  on  opinion 
evidence  as  to  ancient  signature. 

62  L.  R.  A.  875,  KOHNER  v.  CAPITAL  TRACTION  CO.  22  App.  D.  C.  181. 
Presumption  of  negligence. 

Cited  in  notes  (13  L.R.A. (N.S.)  617)  on  presumption  of  negligence  from  in- 
jury to  passenger;  (113  Am.  St.  Rep.  995)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 
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(i-2  L.  R.  A.  878,  RIXG  v.  RING,  118  Ga.  183;  44  S.  E.  8(51. 
Cruel    treatment   justifying   grunting;    of   divorce. 

Cited  in  Coley  v.  Coley,  128  Ga.  659,  58  S.  E.  205,  on  what  constitutes  cruel 
treatment:  Smith  v.  Smith,  119  Ga.  240,  40  S.  E.  lOli,  holding  that  quarreling 
with  hushand  insulting  him,  slandering  him  to  neighbors,  and  speaking  insulting- 
ly of. his  first  wife  and  her  children,  are  insufficient  grounds  for  divorce;  Brown 
v.  Brown,  129  Ga.  247,  58  S.  E.  825,  holding  exhibition  of  temper  not  justifying 
apprehension  of  danger  to  life  or  limb,  insufficient  grounds  for  divorce;  Cureton 
v.  Cureton,  132  Ga.  748,  65  S.  E.  65,  holding  disagreement  as  to  religious  views, 
dissatisfaction  at  living  over  saloon,  refusal  to  entertain  husband's  friends, 
and  other  altercations  insufficient  to  constitute  grounds  for  divorce;  Stoner  V. 
stcner,  134  Ga.  368,  67  S.  E.  1030,  holding  petulance,  rudeness  and  occasional 
sallies  of  passion  insufficient  grounds  for  divorce;  Pinnebad  v.  Pinnebad,  134  Ga. 
496,  68  S.  E.  73,  holding  refusal  of  wife  to  cohabit  with  husband,  or  bringing 
suit  against  him  for  debt  due  her,  or  suing  for  temporary  alimony,  insufficient 
grounds  for  divorce. 

62  L.  R.  A.  884,  STATE  EX  REL.  STEVENSON  v.  LAW  &  ORDER  CLUB,  203 

111.  127,  67  N.  E.  855. 
Kijiht   of  social   club  to   dispense   intoxicating'    liquors   to   members. 

Cited  in  State  v.  Colonial  Club,  154  N.  C.  182,  31  L.R.A.  (N.S.)  389,  69  S.  E. 
771,  Ann.  Cas.  1912A,  1079,  holding  that  social  club  does  not  sell  liquor  where 
it  sends  order  of  member  together  with  its  own  check  to  manufacturer,  liquor 
to  be  kept  in  its  care,  and  delivered  to  buyer  on  coupons  showing  kind  and 
amount;  People  v.  Craig,  155  111.  App.  76,  holding  that  where  evidence  shows 
that  so  called  "club"  provided  members  with  lockers  for  members  in  order  to 
evade  statute,  against  selling  liquor,  persons  implicated  were  guilty  under  stat- 
ute; State  v.  Mudie,  22  S.  D.  48,  115  N.  W.  107,  holding  that  exchange  of  liquor 
by  incorporated  commercial  club  to  its  members  for  checks  sold  to  them  violated 
statute  making  sale  of  liquor  misdemeanor;  State  v.  Johns,  .140  Iowa,  134,  118 
X.  W.  295,  holding  that  distribution  of  intoxicating  liquors,  by  social  club  to 
its  members  constitutes  a  sale:  Manning  v.  Cannon  City,  45  Colo.  575,  23 
L.R.A. (N.S.)  194,  101  Pac.  978;  South  Shore  County  Club  v.  People,  228  111.  82, 
12  L.R.A. (N.S.)  524,  119  Am.  St.  Rep.  417,  81  N.  E.  805,  10  Ann.  Cas.  383,— hold- 
ing same,  though  done  without  a  profit;  State  ex  rel.  Young  v.  Minnesota  Club, 
106  Minn.  525,  20  L.R.A. (N.S.)  1106,  119  N.  W.  494,  holding  that  social  club 
cannot  distribute  intoxicating  liquors  to  its  members  without  a  license. 

Cited  in  note  (12  L.R.A. (N.S.)  523)  on  applicability  of  liquor  laws  to  social 
club. 

62  L.  R.  A.  888,  PIERCE  v.  DILLINGHAM,  203  111.  148,  67  N.  E.  846. 
State   quarantine   of  animals. 

Cited  in  note   (97  Am.  St.  Rep.  248)   on  state  quarantine  of  animals. 
Validity   of   discriminations   in   food   laws. 

Cited  in  note  (34  L.R.A.  (N.S.)  654)  on  constitutionality  of  discriminations 
in  food  laws. 

62  L.  R.  A.  895,  GADBURY  v.  OHIO  &  I.  CONSOL.  NATURAL  &  ILLUMINAT- 
ING GAS  CO.  162  Ind.  9,  67  N.  E.  259,  22  Mor.  Min.  Rep.  680. 
Oil  and  gas  lease    construction. 

Cited  in  Frank  Oil  Co.  v.  Belleview  Gas  &  Oil  Co.  29  Okla.  724,  119  Pac.  260, 
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holding  that  gas  and  oil  lease  giving  lessee  option  to  pay  certain  sum,  ami  thus 
extend  lease,  is  operative  against  lessor  during  such  extension  only  upon  payment 
of  such  sum;  Ramage  v.  Wilson,  45  Ind.  App.  603,  88  X.  E.  862,  holding  that 
object  of  contract  for  sinking  oil  and  gas  wells  is  to  explore  land  for  oil  and  gas, 
and  to  develop  production  thereof;  Stahl  v.  Illinois  Oil  Co.  45  Ind.  App.  215,  00 
X.  E.  632,  holding  that  consideration  for  contract  giving  to  owner  of  land  royalty 
in  oil  produced  therefrom  anji  monthly  rental  for  delay  in  completion  of  wells,  is 
royalty,  rentals  for  delay  being  incidental:  Brookshire  Oil  Co.  v.  Casmalia  Ranch 
Oil  &  Development  Co.  .156  Cal.  235,  103  Pac.  927;  Ulrey  v.  Poe,  134  111.  App. 
304, — holding  that  lease  confers  upon  lessee  only  inchoate  right,  tintil  oil  or  gas 
is  discovered  when  it  becomes  vested;  Indiana  Natural  Gas  &  Oil  Co.-v.  Grainger, 
33  Ind.  App.  562,  70  N.  E.  395 ;  Erie  Crawford  Oil  Co.  v.  Meeks,  40  Ind.  App.  161, 
81  N.  E.  518, — holding  that  profits  resulting  from  development  compose  part  of 
consideration  for  oil  and  gas  lease  in  addition  to  the  nominal  rental  fixed  in  the 
lease;  Ramage  v.  Wilson,  37  Ind.  App.  536,  77  N.  E.  368,  on  development  of  land 
for  production  of  oil  and  gas  as  being  the  purpose  of  an  oil  and  gas  lease; 
New  American  Oil  &  Min.  Co.  v.  Troyer,  166  Ind.  412,  77  N.  E.  739,  on  oil  and 
gas  contracts  as  being  in  a  class  by  themselves. 
— -  Forfeiture. 

Cited  in  Logansport  &  W.  Valley  Gas  Co.  v.  Seegar,  165  Ind.  5,  74  X.  E.  500, 
holding  lease  forfeited  by  failure  to  sink  wells  within  reasonable  time  after  notice 
from  lessor  that  no  further  delay  would  be  tolerated;  Consumers  Gas  Trust  Co.  v. 
Worth,  163  Ind.  149,  71  X.  E.  489,  on  same  point;  Brewster  v.  Lanyon  Zinc  Co. 
72  C.  C.  A.  213,  140  Fed.  811;  Dill  v.  Fraze,  169  Ind.  58,  79  X.  E.  971,— holding 
that  equity  will  not  relieve  against  forfeiture  for  failure  of  lessee  to  develop 
property  under  oil  and  gas  lease;  Howerton  v.  Kansas  Xatural  Gas  Co.  81  Kan. 
561,  34  L.R.A.  (X.S.)  42,  106  Pac.  47,  granting  forfeiture  of  oil  and  gas  lease  for 
failure  to  sink  wells  and  market  gas,  for  four  years  after  gas  had  been  discovered 
in  marketable  quantities,  where  consideration  was  based  on  gas  marketed ;  Con- 
sumers Gas  Trust  Co.  v.  Littler,  162  Ind.  327,  70  X.  E.  363,  holding  acceptance  of 
yearly  rental  fixed  in  case  of  failure  to  develop,  to  be  waiver  of  right  to  forfeit 
lease,  for  reasonable  time  after  such  acceptance;  Chappie  v.  Kansas  Vitrified 
Brick  Co.  70  Kan.  729,  79  Pac.  666,  on  construction  of  oil  and  gas  leases,  and 
forfeitures  for  failure  to  develop  the  property  thereunder. 

Cited  in  note  (28  L.R.A. (X.S.)  961)  as  to  whether  lessor  may  declare  for- 
feiture of  oil  and  gas  lease  for  failure  of  lessee  to  market  product. 

Distinguished  in  Ohio  Oil  Co.  v.  Detamore,  165  Ind.  249,  73  X.  E.  906,  constru- 
ing lease,  for  a  specified  time  at  a  certain  sum,  with  provision  for  renewal  but 
without  any  promise  by  lessee  to  do  anything,  to  be  valid  for  the  time  mentioned 
though  lessee  do  nothing  toward  development. 

62  L.  R.  A.  900,  REED  v.  MALEY,  115  Ky.  816,  74  S.  W.  1079,  2  Ann.  Cas.  453. 
Damages    for    mental     Muttering;. 

Cited  in  McGee  v.  Vanover,  148  Ky.  740,  147  S.  W.  742,  holding  that  cause  of 
action  will  not  lie  in  favor  of  woman  for  pain  and  suffering  resulting  solely  from 
fright,  caused  by  assault  committed  upon  her  husband  in  her  presence;  Reed  v. 
Ford,  129  Ky.  475,  19  L.R.A.(X.S.)  227,  112  S.  W.  600,  denying  recovery  of  dam- 
ages for  suffering  caused  by  fright  resulting  from  assault  by  defendant  upon 
third  person  in  room  near  to  that  occupied  by  plaintiff. 
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G2  L.  R.  A.  906,  McCULLOUGH  v.  GREENFIELD,  ]33  Mich.  463,  95  N.  W.  532, 

1  Ann.  Gas.  924. 
Liability   for  illegal  Jirrest. 

Cited  in  Melcher  v.  Super,  54  Tex.  Civ.  App.  278,  120  S.  W.  569,  holding 
that  where  arrest  was  without  authority,  complaint  and  warrant  issued  after- 
wards were  inadmissible  to  justify  arrest. 

Cited  in  footnotes  to  Mumford  v.  Starmont,  69  L.R.A.  350,  which  holds  mayor 
and  chief  of  police  liable  for  arresting  motorman  to  abate  nuisance  from  opera- 
tion of  cars  when  trolley  wire  is  in  such  poor  condition  as  to  be  liable  to  fall ; 
Rush  v.  Buckley,  70  L.R.A.  464,  which  holds  magistrate  not  liable  to  civil  action 
for  erroneously  deciding  that  he  had  jurisdiction  over  particular  offense  of  which 
complaint  is  made  to  him  and  issuing  warrant  for  arrest  of  accused. 

Cited  in  note  (20  L.R.A.  (X.S.)  295)  on  plea  of  guilty  as  affecting  action  for 
illegal  arrest,  false  imprisonment,  or  malicious  prosecution. 

62  L.  R.  A.  909,  BRADY  v.  KLEIN,  133  Mich.  422,  103  Am.  St.  Rep.  455,  95 

N.  W.  557,  2  Ann.  Cas.  464. 
Liability  of  landlord  to  third  persons. 

Cited  in  Douglas  v.  Marsh,  141  Mich.  214,  104  N.  W.  624,  on  nonliability  of 
landlord  for  injury  to  third  person  from  defective  condition  of  leased  premises. 

Cited  in  footnote  to  Davis  v.  Smith,  66  L.R.A.  478,  which  holds  landlord  not 
liable  for  damages  to  tenant  or  member  of  his  family  through  sickness  due  to 
breach  of  covenant  to  repair. 

62  L.  R.  A.  911,  ECKRICH  v.  ST.  LOUIS  TRANSIT  CO.  176  Mo.  621.,  98  Am. 
St.  Rep.  517,  75  S.  W.  755. 

Followed  without  discussion  in  Ott  v.  Medart  Patent  Pulley  Co.  176  Mo.  653, 
75  S.  W.  1130. 
Motion  to  discharge  special   jnr>  . 

Cited  in  Smith  v.  Jefferson  Bank,  147  Mo.  App.  473,  126  S.  W.  810,  holding  that 
where  record  on  appeal  omits  voir  dire  examination  of  special  jury,  and  there  is 
nothing  to  support  probability  of  bias,  exception  taken  to  overruling  of  motion 
to  discharge  said  jury  will  be  disallowed. 

62  L.  R.  A.  922,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  JENKINS,  J74  111.  398, 

66  Am.  St.  Rep.  296,  51  N.  E.  811. 
Evidence   of   custom. 

Cited  in  Klaub  v.  Vokoun,  169  111.  App.  439,  holding  that  custom  to  be  compe- 
tent must  be  so  certain,  uniform,  general  and  well  known  that  it  must  be  pre- 
sumed to  have  been  contemplated  by  parties;  Kneip  v.  Schroeder,  166  111.  App. 
220,  to  the  point  that  custom  cannot  be  in  opposition  to  any  system  of  general 
policy,  nor  inconsistent  with  terms  of  agreement  between  parties,  or  against 
established  principles  of  law;  Delaware  &  H.  Canal  Co.  v.  Mitchell,  113  111.  App. 
433,  holding  that  a  custom,  though  proven,  will  not  vary  an  existing  express 
contract  between  the  parties;  Mobile  Fruit  &  Trading  Co.  v.  Judy,  91  111.  App. 
91,  holding  same,  but  that  evidence  of  custom  is  admissible  only  to  interpret 
contract  where  meaning  is  not  clear. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Naive,  G4  L.R.A.  443,  which  holds 
carrier  not  negligent  in  failing  to  notify  consignee  of  arrival  of  perishable  goods 
on  legal  holiday  on  which  by  general  custom  of  locality  all  business  is  suspended. 
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Judicial   notice  of  conduct   of   business. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R,  Co.  v.  Heineman,  46  Ind.  App.  392,  90 
N.  E.  899,  holding  that  courts  take  judicial  notice  of  manner  in  which  ordinary 
railroad  business  is  conducted. 

Cited  in  note  (124  Am.  St.  Rep.  53)  on  facts  of  which  courts  will  take  judicial 
notice. 
.Duty  of  employer  to  give  employee  statement  of  services. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Schafler,  65  Ohio  St.  423,  62  L.R.A. 
936,  87  Am.  St.  Rep.  628,  62  N.  E.  1036,  holding  that  discharged  employee  cannot 
maintain  action  against  railroad  company  for  refusal  to  give  him  a  statement 
of  his  services,  though  such  refusal  may  hinder  him  in  obtaining  employment; 
McDonald  v.  Illinois  C.  R.  Co.  187  111.  536,  58  N.  E.  463,  on  distinction  between 
"clearance  card"  and  letter  of  recommendation. 

Cited  in  notes  (4  L.R.A.  (N.S.)   1093,  1095)  on  duty  of  master  to  give  certificate 
of  character  to  servant;    (23  L.R.A. (N.S.)  247)   on  validity  of  statutes  requiring 
employer  to  furnish  discharged  employee  with  cause  of  discharge. 
Instructions  as   to  basis   for  amount   of   damages. 

Cited  in  Brink's  Chicago  City  Exp.  Co.  v.  Herron,  104  111.  App.  273,  holding 
that  jury  can  award  only  such  damages  as  the  evidence  warrants,  and  an  instruc- 
tion that  they  may  award  "any  amount  they  may  agree  upon"  is  erroneous; 
Elgin  v.  Nofs,  96  111.  App.  294,  holding  same,  and  that  phrase  "such  damages  as 
will  fully  compensate  him"  is  erroneous;  Illinois  C.  R.  Co.  v.  Johnson,  221  111. 
50,  77  N.  E.  592,  holding  erroneous  instruction  to  fix  damages  at  "such  reason- 
able sum  as  plaintiff  is  entitled  to  under  all  the  facts  and  circumstances  proved 
in  the  case,  not  exceeding  amount  asked  for;"  Muren  Coal  &  Ice  Co.  v.  Howell, 
204  111.  523,  68  N.  E.  456;  Illinois  C.  R.  Co.  v.  Farrell,  86  111.  App.  439,— holding 
erroneous  instruction  to  give  ''such  damages  as  you  think  is  fair  and  just  com- 
pensation;" Chicago  North  Shore  Street  R.  Co.  v.  Hebson,  93  111.  App.  102, 
holding  erroneous  instruction  that  verdict  should  be  based  on  "evenhanded  jus- 
tice between  the  parties." 

Distinguished  in  Central  R.  Co.  v.  Bannister,  195  111.  53,  62  N.  E.  864;  North 
Chicago  Street  R.  Co.  v.  Burgess,  94  111.  App.  339, — holding  instruction  that 
amount  could  not  exceed  that  asked  for  not  error,  where  the  balance  of  the  in- 
struction clearly  set  out  basis  of  award. 

62  L.  R.  A.  931,  NEW  YORK,  C.  &  St.  L.  R.  CO.  v.  SCHAFFER,  65  Ohio  St. 
414,  87   Am.   St.  Rep.  628,   62  N.  E.   1036. 

Followed  without  discussion  in  State  v.  Brookman,  70  Ohio  St.  429,  72  N.  E. 
1165,  1  Ohio  L.  Rep.  903. 
Freedom   of  employer  to  choose  whom  he   would  employ. 

Cited    in   Goldfield   Mines   Co.   v.   Goldfield   Miners'   Union   Co.    159   Fed.   516, 
holding  unconstitutional  statute  prohibiting  employer  from  requiring  employee 
not  to  join  labor  union. 
Duty   of   master   to   give   certificate   of   character   to    servant. 

Cited  in  note  (4  L.R.A. (N.S.)  1093,  1094)  on  duty  of  master  to  give  certificate 
of  character  to  servant. 

62  L.  R.  A.  936.  OVERHOLSER  v.  NATIONAL  HOME  FOR  DISABLED  VOL- 
UNTEER SOLDIERS,  68  Ohio  St.  236,  96  Am.  St.  Rep.  658,  67  N.  E.  487. 
Liability  of  public  corporation   in  tort. 

Cited  in  Board  of  Education  v.  Volk,  72  Ohio  St.  483,  74  N.  E.  646,  holding 
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board  of  education  not  liable  for  damages  for  negligence  in  excavating  on  scbool 
lot;  Riddoch  v.  State,  68  Wash.  333,  42  L.R.A.  (N.S.)  253,  123  Pac.  450,  to  the 
point  that  exemption  of  state  from  liability  for  torts  is  based  upon  absence  of 
obligation  and  not  upon  mere  absence  of  remedy. 

Cited  in  notes  (108  Am.  St.  Rep.  831)  as  to  when  public  officers  assuming 
to  act  for  government  are  subject  to  suit;  (139  Am.  St.  Rep.  906)  on  liability  of 
charitable  institution  for  torts  of  servants  and  agents;  (35  L.R.A.  (N.S.)  245) 
on  immunity  of  state  institutions  from  suit. 

Distinguished  in  Rahe  v.  Cuyahoga  County,  5  Ohio  C.  C.  X.  S.  100,  26  Ohio 
C.   C.  494,  holding  that,  under  statute,  action  may  be  brought  against  county 
commissioners  as   such  for   injury  resulting  from  failure  to  keep  bridge   in  re- 
pair. 
—  .\  11 1  ioiiu  1    Soldiers  Home. 

Cited  in  Lyle  v.  National  Home,  170  Fed.  845.  as  applying  the  rule  that  a 
national  home  for  disabled  soldiers  is  a  government  agency  exempt  from  tort 
liability  for  acts  of  its  officers;  National  Home  for  Disabled  Volunteer  Soldiers 
v.  Parrish,  —  L.R.A. (N.S.)  — ,  114  C.  C.  A.  576,  194  Fed.  942,  to  the  point  that 
National  Home  for  Disabled  Volunteer  Soldiers,  is  administrative  agency  of 
Federal  government. 

62  L.  R.  A.  941,  CLEVELAND,  C.  C.  &  St.  L.  R.  CO.  v.  OHIO  POSTAL  TELEG. 

CABLE  CO.  68  Ohio  St.  306,  67  N.  E.  890. 
Eminent    domain  Rlgrht   to    take    land   already    devoted    to    public    pnr- 

pose. 

Cited  in  Memphis  State  Line  R.  Co.  v.  Forest  Hill  Cemetery  Co.  116  Tenn.  412, 
94  S.  W.  69,  holding  that  railroad  can  condemn  right  of  way  through  cemetery 
only   when   expressly  authorized   by   statute  and   then   only   in   case   of   absolute 
necessity. 
Measure  of  damages. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Postal  Teleg.-Cable  Co.  120  Ga.  281,  48 
S.  E.  15,  1  Ann.  Cas.  734;  American  Teleph.  &  Teleg.  Co.  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  202  Mo.  689,  101  S.  W.  576, — holding  that  whore  telephone  line  is  con- 
demned along  railroad  right  of  way,  measure  of  damages  is  diminution  of  value 
for  railroad  purposes  resulting  therefrom. 

Cited  in  note    (26   L.R.A. (N.S.)    191,  192)    on  measure  of  damages  for   right 
of  way  for  telegraph  or  telephone  line. 
Review  npon  appeal. 

Cited  in  Pittsburgh,  C.  &  T.  R.  Co.  v.  Tod,  72  Ohio  St.  168,  74  N.  E.  172,  hold- 
ing that  determination  of  court  upon  preliminary  questions  in  eminent  domain 
proceeding,  is  subject  to  review  upon  appeal;  Dayton  &  U.  R.  Co.  v.  Dayton  &  M. 
Traction  Co.  14  Ohio  S.  &  C.  P.  Dec.  26,  holding  judgment  of  probate  court  upon 
preliminary  hearing  in  condemnation  proceeding  reviewable  in  error,  also  hold- 
in<*  preliminary  hearing  not  reviewable  under  bill  of  exceptions  taken  after  de- 
nial of  motion  for  new  trial  and  not  within  statutory  time  of  such  preliminary 
hearing. 

Distinguished  in  State  v.  Common  Pleas  Judges,  60  Ohio  St.  383,  69  N.  E. 
659.  denying  mandamus  to  compel  court  of  common  pleas  to  rehear  petition  in 
error  from  Probate  Court,  though  its  judgment  reversing  the  Probate  Court 
was  reversed  upon  appeal. 
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62  L.  R.  A.  948,  LANGENBAUGH  v.  ANDERSON,  G8  Ohio  St.  131,  07  N.  E.  280. 
liability    of   lessor    fur   defective    premises. 

Cited  in  Mouliet  v.  Anderson,  13  Ohio  C.  C.  N.  S.  405,  29  Ohio  C.  C.  724,  5 
Ohio  L.  Rep.  108,  holding  lessor  not  liable  for  injury  to  third  person  from  de- 
fect in  premises  under  the  sole  control  of  the  lessee. 

Cited  in  note    (5  L.R.A.(X.S.)    318)    on  landlord's   liability   for  injury  to  ad- 
joining property  from  cause  arising  during  tenancy. 
l,i:il<ilitj     for    injury    from    <l:i  IIK«TOU.S    instrumentality. 

Cited  in  Marsh  v.  Lake  Shore  Electric  R.  Co.  7  Ohio  C.  C.  X.  S.  408.  28  Ohio 
C.  C.  13,  holding  that  negligence  must  be  shown  to  make  owner  liable  for  injury 
from  escape  of  electricity. 

Cited  in  note  (15  L.R.A.  (N.S.)  536)  on  liability  for  escape  of  dangerous  sub- 
stance stored  on  premises. 

Contribution    among-   joint    tort    feasors. 

Cited  in  Northern  O.  R.  Co.  v.  Akron  Canal  &  Hydraulic  Co.  7  Ohio  C.  C.  N. 
S.  80,  28  Ohio  C.  C.  GO,  holding  that  owner  of  mill  race  who  has  been  compelled  to 
pay  damages  for  overflow  therefrom,  may  recover  from  railway  company  who 
own  adjoining  land  and  who  caused  the  overflow  through  no  fault  of  the  mill 
owner. 

62  L.  R.  A.  954,  LEMERT  v.  GUTHRIE,  69  Neb.  499,  111  Am.  St.  Rep.  561.  !)"> 

N.  W.  1046. 
Endorsers  waiver  of  notice. 

Disapproved  in  Bank  of  Montpelier  v.  Montpelier  Lumber  Co.   16  Idaho,  735* 
102    Pac.   685,    holding   presentment,    demand,   and   all    other   acts   necessary   to 
bind  indorser  waived,  where  he  writes  above  his  signature  "protest  and  notice  of 
protest  waived." 
Discharge    of   indorser   by    delay    in    notifying'   him    of   nonpayment. 

Cited  in  footnote  to  Aebi  v.  Bank  of  Evansville,  68  L.R.A.  964,  which  holds 
that  bank  accepting  check  on  deposit  with  depositor's  indorsement  discharges 
indorser  from  liability  by  failing  to  notify  him  of  nonpayment  for  nearly  a 
month  though  bank  waited  in  hope  that  check  sent  by  mail  would  Teach  desti- 
nation. 
Necessity  of  notice  to  guarantor  of  defanlt. 

Cited  in  note  (105  Am.  St.  Rep.  518)  on  im-c  ity  of  notice  to  guarantor 
of  default  of  principal  obligor. 

62  L.  R.  A.  959,  RACHMEL  v.  CLARK,  205  Pa.  314,  54  Atl.  1027. 
Obstruction   of   sidewalk   for  business   purposes. 

Cited  in  footnotes  to  Garibaldi  v.  O'Connor,  66  L.R.A.  73,  which  holds  mer- 
chants using  portion  of  sidewalk  adjoining  place  of  business  for  receiving  and 
shipping  goods  so  that  travelers  are  limited  to  narrow  passageway  during  most 
of  day  liable  for  injury  caused  by  permitting  straw  and  loose  bananas  in  -such 
passageway;  Brauer  v.  Baltimore  R.  &  H.  Co.  66  L.R.A.  403,  which  sustains  right 
of  owner  of  building  devoted  to  retail  trade  to  enjoin  adjoining  owner  from 
erecting  platform  along  front  of  ice-plant  in  process  of  erection  on  portion 
of  sidewalk  space,  and  from  removing  curbs  so  that  wagons  can  load  from  plat- 
form where  pedestrian  travel  will  be  rendered  inconvenient  and  entirely  inter- 
rupted part  of  the  time. 
Liability  for  injury  to  children. 

Cited   in   Linderman  v.   Hershberger,   47   Pa.   Super.   Ct.   311,   holding  that   in 
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action  for  injury  to  eight  year  old  boy,  case  is  for  jury,  where  he  was  struck 
by  beer  keg,  while  he  was  running  on  street,  thrown  by  driver  of  beer  wagon 
into  adjoining  lot  without  taking  precaution  of  looking;  Duffy  v.  Sable  Iron 
Works,  210  Pa.  329,  59  Atl.  1100,  holding,  in  action  for  injury  to  child  from  fall- 
ing into  vat  of  tar  and  grease,  question  whether  owner  was  negligent  in  leaving 
vat  unprotected  was  for  jury;  Thompson  v.  Baltimore  &  0.  R.  Co.  218  Pa.  455,  19 
L.R.A. (X.S.)  1]66,  320  Am.  St.  Rep.  897,  67  Atl.  768.  31  Ann.  Cas.  894  (dissent- 
ing opinion),  on  liability  of  railroad  for  injury  to  child  from  turntable;  Fried- 
man v.  Snare  &  T.  Co.  71  X.  J.  L.  623,  70  L.R.A.  156,  ]08  Am.  St.  Rep.  764,  61 
Atl.  401,  2  Ann.  Cas.  497  (dissenting  opinion),  on  liability  of  owner  for  injury 
to  children  caused  by  leaving  materials  in  highway  adjoining  his  premises. 

Cited  in  notes  (6  L.R.A.(X.S.)  908)  on  duty  towards  children  with  respect 
to  obstructions  or  defects  in  street;  (19  L.R.A.  (N.S.)  1157)  on  attractive  nui- 
sance. 

Distinguished  in  Marsh  v.  Giles,  211  Pa.  20,  60  Atl.  315,  holding  one  leaving 
stones  in  unpaved  part  of  footway  adjoining  his  place  of  business  not  liable  for 
injury  to  one  child  caused  by  another  child  interfering  with  the  stones. 
Liability  of  owner  for  injuries  from   defective  condition  of  premises. 

Cited  in  Millhouse  v.  Morris,  23  Lane.  L..  Rev.  349,  holding  that  owner  of 
building  occupied  by^  him  as  residence  and  also  containing  storeroom,  who  leases 
storeroom  and  cellar  in  rear  of  lot  is  not  liable  to  customer  of  lessee  for  injury 
sustained  in  out  house  on  premises  which  was  not  on  part  rented  by  lessee. 

Distinguished  in  Paget  v.  Girard  Trust  Co.  44  Pa.  Super.  Ct.  603,  holding 
that  no  recovery  could  be  had  where  plaintiff  left  sidewalk  and  went  upon 
private  premises  to  escape  sudden  storni  and  was  injured  by  falling  through 
cellar  door. 

62  L.  R.  A.  962,  RAYMOND  v.  YARRIXGTOX,  96  Tex.  443,  97  Am.  St.   Rep. 
914,  72  S.  W.  580,  73  S.  W.  800. 

Followed   without  discussion   in  J.   S.  Brown  Hardware  Co.  v.  Indiana   Stove 
Works,  96  Tex.  457,  73  S.  W.  800. 
Inducing-   breach    of   contract   as   cause   of   action. 

Cited  in  Mahoney  v.  Roberts,  86  Ark.  139,  110  S.  W.  225,  holding  that  action 
will  lie  against  one  who  aids  another  in  breaking  a  contract  with  a  third  per- 
son; Louisville  &  X.  R.  Co.  v.  Bitterman.  75  C.  C.  A.  192,  144  Fed.  45;  Lytle 
v.  Galveston,  H.  &  S.  A.  R.  Co.  100  Tex.  299,  10  L.R.A.(X.S.)  440,  99  S.  W. 
396, — holding  that  action  will  lie  against  one  who  interferes  and  causes  breach 
of  contract  between  others. 

Cited  in  footnote  to  Employing  Printers'  Club  v.  DeBlosser  Co.  69  L.R.A.  90, 
which  holds  actionable  a  combination  to  injure  person  in  his  trade  in  inducing 
employee  to  break  contract  or  to  decline  to  continue  longer  in  his  employment. 

Cited  in  note  (16  L.R.A.  (X.S.)  747)  on  right  of  action  for  inducing  breach 
of  contract. 

Distinguished  in  Grand  Lodge  Order  S.  H.  v.  Schuetze,  36  Tex.  Civ.  App.  550, 
83  S.  WT.  241,  holding  that  civil  action  for  damages  will  not  lie  for  conspiracy  to 
do  acts  which  the  parties  could  lawfully  do. 

Effect    of    agreement    by    firm    not    to    re-eng-agre    in    business,    on    right    of 
partner. 

Cited  in  footnote  to  Eugene  Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which  sus- 
tains right  to  injunction  against  member  of  former  partnership  agreeing  on  sale 
of  business  not  to  engage  directly  or  indirectly  in  competitive  business  within 
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specified  city  for  designated  period  from  continuing  in  rival  business  into  which 
he    entered    in    violation    of    such    agreement. 

62  L.  R.  A.  968,  S.  BLAISDELL,  JR.,  CO.  v.  CITIZENS'  NAT.  BANK,  96  Tex. 

626,  97  Am.  St.  Rep.  944,  75  S.  W.  292. 
Liability  of  assignee  of  bill  of  lading. 

Cited  in  Cosmos  Cotton  Co.  v.  First  Xat.  Bank,  171  Ala.  397,  32  L.R.A.  (N.S.) 
1176,  54  So.  621,  Ann.  Cas.  1913B,  42;  Central  Mercantile  Co.  v.  Oklahoma  State 
Bank,  83  Kan.  507,  33  L.R.A.  (X.S.)  954,  112  Pac.  114, — holding  that  where 
seller  of  goods  ships  them  and  makes  draft  upon  purchaser,  with  bill  of  lad- 
ing attached,  one  who  buys  draft  and  receives  payment  is  not  liable  for  return 
of  any  portion  of  proceeds  on  account  of  defect  in  quality  of  goods;  Mason  v. 
A.  E.  Nelson  Cotton  Co.  148  X.  C.  500,  18  L.R.A.  (X.S.)  1225,  128  Am.  St.  Rep. 
635,  62  S.  E.  625,  holding  that  one  who  discounts  draft  against  consignment  of 
goods  and  becomes  assignee  of  the  bill  of  lading  is  not  liable  to  consignee,  who 
pays  the  draft,  for  breach  of  warranty  as  to  quality  of  the  goods;  Citizens'  Bank 
v.  Haas,  157  Ala.  614,  46  So.  1036  (dissenting  opinion  I,  on  same  point. 

Cited  in  notes  (1  L.R.A.  (X.S.)  243,  244;  32  L.R.A.(N.S.)  1174)  on  rights 
and  liabilities  of  assignee  of  bill  of  lading  with  draft  attached,  as  against  con- 
signee who  does  not  get  or  finds  goods  defective;  (105  Am.  St.  Rep.  334,  366r 
374)  on  rights  and  liabilities  of  assignees  of  bills  of  lading. 

Distinguished  in  Haas  v.  Citizens'  Bank,  144  Ala.  571,  1  L.R.A.  (N.S.)  245, 
113  Am.  St.  Rep.  61,  39  So.  129,  holding  that  assignee  of  bill  of  lading  becomes 
owner  of  goods  represented,  and  liable  to  consignee  as  such. 

62  L.  R.  A.  973,  HIPP  v.  STATE,  45  Tex.  Crim.  Rep.  200,  75  S.  W.  28. 
*l«-.-i  ni  iiu    of   ''private   residence"    In    criminal    statute. 

Cited  in  Pugh  v.  State,  55  Tex.  Crim.  Rep.  463,  131  Am.  St.  Rep.  822,  117 
S.  W.  817,  holding  that  social  gatherings  of  invited  guests  at  private  residence 
do  not  make  it  a  public  place;  Gallegos  v.  State,  50  Tex.  Crim.  Rep.  191,  95  S. 
W.  123,  holding  it  no  offense  to  play  cards  at  private  residence  unless  accom- 
panied by  betting  and  at  a  residence  frequented  for  gambling  purposes. 

Cited  in  footnote  to  People  v.  Bernard,  65  L.R.A.  559,  which  holds  small  boat 
used  for  carrying  passengers  for  hire  not  within  rule  justifying  forcible  re- 
sistence  of  attempt  to  enter  dwellinghouse,  although  person  in  possession  uses 
a  seat  therein  as  a  sleeping  place. 

Distinguished  in  Beard  v.  State,  51  Tex.  Crim.  Rep.  63,  101  S.  W.  796,  hold- 
ing that  room  occupied  by  man  living  apart  from  his  wife  is  not  "a  private 
residence  of  a  family"  though  his  sons  and  daughters  occasionally  visit  him 
and  stay  in  the  room;  Patterson  v.  State,  55  Tex.  Crim.  Rep.  393,  116  S.  W. 
1151,  holding  that  one  room  house  occupied  by  a  bachelor  and  his  hired  men  is 
not  a  "private  residence  of  a  family." 

62  L.  R.  A.  974,  STATE  EX  REL.  BROWN  v.  BROWN,  31  Wash.  397,  72  Pac. 

86. 
Entry    of   judgment. 

Cited  in  Cline  Piano  Co.  v.  Sherwood,  57  Wash.  242,  106  Pac.  742,  holding  that 
attorney's  lien  does  not  attach  until  judgment  is  formally  entered. 
Decree   for  alimony. 

Cited  in  Clairborne  v.  Clairborne,  47  Wash.  201,  91  Pac.  763,  holding  that 
court  may  give  judgment  for  monthly  payments  of  alimony  for  support  of  wife 
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and  child  where  husband  has  no  property;  Smith  v.  Smith,  139  Mich.  135,  102 
X.  W.  631,  holding  that  subsequent  remarriage  of  husband  is  no  ground  for 
reduction  of  alimony  dec-reed  to  wife  in  action  for  divorce. 

Cited  in  note    (3  L.R.A.(X.S.)    924)    on  effect  of  intermarriage  of  parties  to 
divorce  upon   right  to  alimony  or  provision   in  lieu  thereof. 
Inability   to   pay   alimony   as   defense   to   contempt. 

Cited  in  note  (30  L.R.A.  (X.S.)  1003)  on  inability  to  pay  alimony  as  de- 
fense to  contempt. 

62  L.  R.  A.  982,  OPITZ  v.  KAREL,  118  Wis.  527,  99  Am.  St.  Rep.  1004,  95  X. 

W.   948. 
Insurance   policy Rig'ht   of   beneficiaries. 

Cited  in  Armstrong  v.  Blanchard,  150  Wis.  37,  136  X.  W.  145,  holding  that 
insured  may  dispose  of  proceeds  of  certificate  by  will  where  beneficiary  prede- 
ceased certificate  holder  and  no  new  beneficiary  was  named;  Slocum  v.  Xortli- 
western  Xat.  L.  Ins.  Co.  135  Wis.  292,  14  L.R.A.  (N.S.)  1113,  128  Am.  St.  Rep. 
1028,  115  X.  W.  796,  holding  that  beneficiary  has  no  such  interest  as  to  justify 
recovery  of  premiums  paid  by  insured  in  case  of  wrongful  rescission  of  the 
policy;  Meggett  v.  Xorthwestern  Mut.  L.  Ins.  Co.  138  Wis.  640,  120  X.  W.  392, 
holding  that  where  daughter  obtained  insurance  upon  life  of  her  father,  she  be- 
ing beneficiary,  the  father  and  daughter  together  could  assign  the  policy  to  an- 
other. 
—  Change  of  beneficiary. 

Cited  in  Waldum  v.  Homstad,  119  Wis.  319,  96  X.  W.  806,  holding  beneficiary 
under  policy  properly  changed  where   insured  had  performed  all   acts  necessary 
and  only  ministerial  acts  of  insurer  remained  to  be  done. 
Who   can   object   to   informality   in  assignment   of    policy. 

Cited   in   Clark   v.   Woods   Xat.   Bank,   52   Tex.   Civ.  App.   41,   113   S.  W.  335, 
holding  that  no  one  but  insurance  company  can  object  to  informality  in  assign- 
ment of  policy. 
Gifts   inter   vivos. 

Cited  in  Klehr's   Will,   147  Wis.  658,   133  X.  W.  1105,  to  the  point  that  evi- 
dence as  to  whether  deceased  person  intended  to  make  gift  of  note  went  directly 
to  question  of  title  of  alleged  beneficiary  to  note. 
Gifts  cansa  mortis. 

Cited  in  Schultz  v.  Becker,  131  Wis.  241,  110  X.   W.  214.  holding  completely 
executed   transfer   of   possession   and   title  necessary   to   constitute   a   valid   gift 
causa  mortis. 
Expenses   eharg-enble    to   estate. 

Cited  in  Ferguson  v.  Woods,  124  Wis.  547,  102  X.  W.  1094,  holding  costs 
assessed  against  administrator  in  action  properly  brought  by  administrator  to 
recover  assets  chargeable  against  estate  as  ''necessary  expenses." 

62  L.  R.  A.  986,  HOLMES  v.  WALTER,  118  Wis.  409,  95  X.  W.  380. 
Construction    of    -wills. 

Cited  in  Shaver  v.  Ewald,  142  Ky.  475,  134  S.  W.  906,  to  the  point  that  con- 
struction that  will  sustain  devise  is  preferred  to  one  that  will  defeat  it,  unless 
latter  is  required  by  language  of  will;  Mitchell  v.  Mitchell,  126  Wis.  50,  105 
X.  W.  216,  holding  that  where  meaning  of  will  is  plain,  no  judicial  construc- 
tion is  permissible. 
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Creation   of  trnst. 

Cited  in  Otjen  v.  Frohbach,  148  Wis.  308,  134  N.  W.  832,  holding  that  to 
create  trust  intent  so  to  do  must  be  clear  and  writing  employed  must  be  reason- 
ably certain  in  respect  to  subject-matter,  beneficiaries,  nature  of  interests,  and 
manner  of  performance;  Illinois  Steel  Co.  v.  Konkel,  140  Wis.  570,  131  N.  W. 
842,  holding  that  letter  signed  by  grantee  in  deed  absolute,  stating  that  he  has 
made  purchase  of  land  of  grantor  in  and  that  lie  takes  title  in  trust,  but  not 
describing  land,  nor  expressing  purpose  of  trust  or  naming  beneficiaries  is  not 
sufficient. 
Termination  of  trust. 

Cited  in  Rice's  Will,  150  Wis.  452,  ]36  N.  W.  950,  holding  that  all  interested 
in  trust  property,  if  sui  juris  may,  by  agreement,  terminate  trust;  Patton  v. 
Patrick,  123  Wis.  223.  101  X.  W.  408,  holding  trust  unexecuted  though  the  only 
acts  remaining  to  be  done  by  trustees  is  the  receipt  of  rents  and  profits  and  ap- 
plying them  to  use  of  beneficiaries. 

Distinguished   in    P.ussell    v.    Wright,    133    Wis.   452,    113   N.   W.   044,   holding 
that   court   cannot   terminate   trust    upon    application   of   all   parties   interested 
where    will    creating    it    clearly    provided    that    it    should    continue    a    specified 
time. 
Suspension    of    power    of    alienation. 

Cited   in   note    (20   L.R.A.  (N.S.)    725)    on   allowing   period   for   conversion   of 
property   as   violation   of   rule   against   perpetuities   or   suspension   of   power   of 
alienation. 
Equitable    conversion. 

Cited   in   Kavanaugh's   Will,   143   Wis.   101,  28   L.R.A. (N.S.)    474,   126  N.  W. 
672,  holding  that  where  terms  of  will  cannot  be  carried  out  without  converting 
real  estate  into  personalty  doctrine  of  equitable  conversion  applies. 
Statute  of  uses  in   United   States. 

Cited  in  note  (16  L.R.A.(N.S.)   1162)   on  statute  of  uses  in  United  States. 
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CASES    IN    63    L.    R    A. 

63  L.  R.  A.  33,  MUTUAL  L.  INS.  CO.  v.  McGREW,  188  U.  S.  291,  47  L.  ed.  480, 
23  Sup.  Ct.  Rep.  375. 

Followed  without  discussion  in  Bank  of  Commerce  v.  Wiltsie,  189  U.  S.  506, 
47  L.  ed.  921,  23  Sup.  Ct.  Rep.  851;  Hughes  v.  Kepley,  191  U.  S.  557,  48  L.  ed. 
301.  24  Sup.  Ct.  Rep.  842;  Harold  v.  Frank,  191  U.  S.  559,  48  L.  ed.  302,  24 
Sup.  Ct.  Rep.  844;  Wakefield  v.  Van  Tassell,  192  U.  S.  601,  48  L.  ed.  583,  21 
Sup.  Ct.  Rep.  850;  St.  Louis  Expanded  Metal  Fireproofing  Co.  v.  Standard  Fire- 
proofing  Co.  195  U.  S.  627,  49  L.  ed.  351,  25  Sup.  Ct.  Rep.  792;  Caro  v.  Davidson, 
197  U.  S.  200,  49  L.  ed.  724,  25  Sup.  Ct.  Rep.  428;  Huber  v.  Jennings-Heywood 
Oil  Syndicate,'  201  U.  S.  641,  50  L.  ed.  901,  26  Sup.  Ct.  Rep.  759;  Baird  v.  Mon- 
roe, 207  U.  S.  580,  52  L.  ed.  349,  28  Sup.  Ct.  Rep.  257;  Oregon  Short  Line  R. 
Co.'  v.  McManus,  207  U.  S.  583,  52  L.  ed.  351,  28  Sup.  Ct.  Rep.  260;  Field  v. 
Barber  Asphalt  Paving  Co.  209  U.  S.  540,  52  L.  ed.  917,  28  Sup.  Ct.  Rep.  757. 
Error  to  state  court. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Bradbury,  223  U.  S.  711,  56  L.  ed.  625, 
32  Sup.  Ct.  Rep.  520;  Ferryman  v.  Coleman,  220  U.  S.  602,  55  L.  ed.  604,  31  Sup. 
Ct.  Rep.  716,—  on  jurisdiction  of  United  States  Supreme  Court  on  error  to  state 

court. 

Cited  in  notes  (62  L.R.A.  522)  on  what  adjudications  of  state  courts  can  be 
brought  up  in  United  States  Supreme  Court  by  writ  of  error;  (49  L.  ed.  U.  S. 
418)  on  appellate  review  in  Federal  Supreme  Court  of  state  court  decisions  in- 
volving questions  of  interstate  commerce;  (49  L.  ed.  U.  S.  553)  on  review  of 
decisions  of  state  courts  presenting  question  of  full  faith  and  credit;  (49  L. 
ed.  U.  S.  580)  on  review  of  decisions  of  state  courts  in  cases  involving  questions 
of  bankruptcy;  (49  L.  ed.  U.  S.  786)  on  review  in  Supreme  Court  of  United 
States  of  decisions  of  state  courts  in  cases  involving  mining  claims;  (50  L.  ed. 
U.  S.  165)  on  error  to  state  court  in  cases  involving  questions  under  national 
banking  law;  (50  L.  ed.  U.  S.  383)  on  error  to  state  courts  in  cases  presenting 
merely  abstract  or  moot  questions;  (51  L.  ed.  U.  S.  124)  on  error  to  state 
courts  in  cases  involving  questions  of  due  process  of  law. 


Cited  in  notes   (63  L.R.A.  329)   on  record  for  purpose  of  showing  jurisdiction 
in  Federal  Supreme  Court  of  writ  of  error  to  state  court;    (63  L.R.A.  471,  477) 
L.R.A.  Au.  Vol.  VI.—  54.      849 
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on  what  record  must  show  respecting  presentation  and  decision  of  Federal  ques- 
tion to  confer  jurisdiction  on  Federal  Supreme  Court  of  writ  of  error  to  state 
court;  (50  L.  ed.  U.  S.  429)  on  certificate  of  state  court  as  showing  presence  of 
Federal  questions;  (50  L.  ed.  U.  S.  1124;  51  L.  ed.  U.  S.  623)  as  to  how  Federal 
question  must  be  presented  to,  and  decided  by,  state  court. 
Time  for  raising-  federal  question. 

Cited  in  Kansas  City  Star  Co.  v.  Julian,  215  U.  S.  589,  54  L.  ed.  340,  30 
Sup.  Ct.  Rep.  406,  holding  that  where  Federal  question  is  first  raised  in  petition 
to  highest  court  of  state  for  rehearing  it  is  too  late;  llonner  v.  Gorman,  213  U. 
S.  91,  53  L.  ed.  711,  29  Sup.  Ct.  Rep.  483,  holding  that  where  a  Federal  ques- 
tion is  raised  on  a  second  appeal  and  the  state  court  refuses  to  consider  it,  it 
comes  too  late  to  give  the  United  States  Supreme  Court  jurisdiction;  Tilt  v. 
Kelsey,  207  U.  S.  51,  52  L.  ed.  99,  28  Sup.  Ct.  Rep.  1,  holding  that  the  objection 
that  the  Federal  question  was  not  properly  raised,  is  not  proper  wherein  an 
appeal  to  the  surrogate  from  the  assessment  of  the  inheritance  tax,  where  the 
constitutional  right  was  not  in  terms  stated  to  be  claimed  under  the  Federal 
constitution,  but  was  specifically  claimed  in  writing  on  the  appeal  and  duly  ex- 
cepted  to. 
Jurisdiction  of  federal  courts. 

Distinguished  in  Monongahela  River  Consol.  Coal  &  Coke  Co.  v.  Schinnerer,  1 17 
C.  C.  A.  ]93,  196  Fed.  384,  holding  that  failure  of  libel  in  admiralty  to  recover 
for  death  resulting  from  maritime  tort  under  state  statute  to  plead  such  statute 
does  not  affect  jurisdiction  of  court. 

63.  L.  R.  A.  58,  MONTAGUE  v.  LOWERY,  52  C.  C.  A.  621,  115  Fed.  27. 
Combinations  in  restraint  of  trade. 

Cited  in  notes  (64  L.R.A.  716,  719)  on  illegal  trusts  under  modern  anti-trust 
laws;  (7  L.R.A. (N.S.)  984)  on  combination  of  dealers  as  giving  right  of  action 
for  damages  under  Federal  anti-trust  law  to  merchants  restricted  in  obtaining 
goods;  (53  L.  ed.  U.  S.  827,  830)  on  actions  for  threefold  damages  under  Federal 
anti-trust  act. 

Distinguished  in  Locker  v.  American  Tobacco  Co.  121  App.  l)iv.  453,  106  X.  V. 
Supp.  115,  holding  that  a  contract  between  a  producing  and  a  selling  company 
whereby  the  latter  is  given  the  sole  right  to  market  the  products  of  the  former, 
is  not  an  unlawful  combination  in  restraint  of  trade. 

63  L.  R.  A.  61,  ADAMS  v.  CRONIN,  29  Colo.  488,  69  Pac.  590. 

Following  without  discussion  in  Cronin  v.  Denver,  29  Colo.  503,  69  Pac.  1125. 
Regulation  of  sales  of  intoxicating:  liquors. 

Approved  in  Schwartz  v.  People,  46  Colo.  250,  104  Pac.  92,  holding  that  the 
legislature  of  the  state  has  the  full  power  by  law  to  provide  the  ways  and  means 
to  prohibit  and  suppress  the  sale  of  intoxicating  liquors  except  where  the  power 
has  been  withdrawn,  and  that  a  statute  providing  for  local  option  is  valid  and 
constitutional. 

Cited  in  Scanlon  v.  Denver,  38  Colo.  404,  88  Pac.  156,  holding  that  the  ordi- 
nance prohibiting  the  sale  or  giving  away  of  intoxicating  liquors  without  hav- 
ing procured  a  license,  applies  to  restaurant  keepers  who  sell  liquor  only  to  be 
drunk  with  meals;  Rowland  v.  State,  56  Fla.  437,  21  L.R.A.  (X.S.)  198,  47  So. 
963  (dissenting  opinion),  on  the  right  to  impose  restrictions  on  the  sale  of  in- 
toxicating liquors;  State  v.  Galloway,  11  Idaho.  736,  4  L.R.A.  (X.S.)  116,  J14 
Am.  St.  Rep.  285,  84  Pac.  27,  sustaining  an  ordinance  prohibiting  the  sale  of 
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intoxicating  liquors  between  midnight  and  six  o'clock  in  the  morning,  and  on 
Sundays;  People  v.  Case,  153  Mich.  ]02,  18  L.R.A. (N.S.)  660,  116  X.  W.  558, 
holding  that  a  statute  prohibiting  any  saloon  keeper  from  harboring  or  employ- 
ing any  female  about  his  place  of  business  or  to  permit  females  to  resort  thereto 
for  the  purpose  of  drinking,  is  constitutional;  State  v.  Baker,  50  Or.  385,  13 
L.R.A. (N.S.)  1043,  92  Pac.  1076,  holding  that  an  ordinance  prohibiting  saloon 
keepers  from  permitting  females  under  the  age  of  twenty-one  years  to  remain 
where  liquor  is  sold,  is  valid  and  constitutional. 

Cited  in  footnote  to  State  v.  Kelson,  67  L.R.A.  808,  which  holds  void  ordinance 
making  it  unlawful  for  any  person  maintaining  a  saloon,  barroom  or  drinking 
shop  to  permit  females  to  enter  their  place  of  business. 

Cited  in  notes  (18  L.R.A.  (X.S.)  658,  659;  48  L.  ed.  U.  S.  365)  on  validity  of 
police  regulations  excluding  women  from  saloons. 

Distinguished  in   State  v.  Nelson,  10  Idaho,  529,  67  L.R.A.  811,   109  Am.  St. 
Rep.  226,   79  Pac.   79,   3   Ann.   Cas.   322,  holding  that   an   ordinance  prohibiting 
any  saloon  keeper  to  permit  females  to  enter  the  same  or  any  apartments  con- 
nected therewith,  is  unconstitutional. 
Interference  by   equity   to   prevent    enforcement   of   ordinances. 

Cited  in  Canon  City  v.  Manning,  43  Colo.  149,  17  L.R.A.  (N.S.)  274,  95  Pac. 
537,  holding  that  as  a  general  rule,  a  court  of  equity  will  not  prevent  the 
judicial  enforcement  of  a  penal  ordinance;  Leadville  v.  Leadville  Sewer  Co.  47 
Colo.  128,  107  Pac.  801,  holding  that  a  court  of  equity  would  not  interfere  with 
the  city  in  the  efforts  to  protect  the  public  health,  except  where  the  rights  of 
the  applicant  for  the  injunction  are  free  from  doubt;  Adams  v.  Chesapeake 
Oyster  &  Fish  Co.  34  Colo.  222,  82  Pac.  528,  holding  that  a  court  of  equity 
would  not  enjoin  the  police  department  of  the  city  from  sending  plain  clothes 
men  to  watch  restaurants  and  grill  rooms  to  see  if  liquors  were  being  sold  there 
on  Sunday,  though  there  was  no  ordinance  forbidding  such  sales. 

63  L.  R.  A.  68,  SOUTHERN  R.  CO.  v.  HOBBS,  118  Ga.  227,  45  S.  E.  23. 

Second  appeal  in  121  Ga.  428,  49  S.  E.  294. 
Dnty    of   currier    toward    passengers. 

Cited  in  Central  R.  Co.  v.  Madden,  135  Ga.  211,  31  L.R.A. (N.S.)  818,  69  S.  E. 
165,  21  Ann.  Cas.  1077,  holding  that  ordinarily  where  passenger  obtains  ticket 
entitling  him  to  transportation  over  railway  between  two  designated  points, 
no  duty  exists  on  part  of  carrier  to  afford  him  opportunity  to  leave  train  before 
reaching  destination,  or  to  assist  him  in  so  doing;  Seaboard  Air-Line  R.  Co.  v. 
Rainey,  122  Ga.  308,  106  Am.  St.  Rep.  134,  50  S.  E.  88,  2  Ann.  Cas.  675,  hold- 
ing that  it  is  the  duty  of  a  railroad  company  to  announce  the  arrival  of  a 
train  at  the  station  to  enable  passengers  to  alight  and  to  afford  them  a  rea- 
sonable time  in  which  to  do  this,  but  there  is  no  duty  on  the  part  of  the  carrier 
to  awaken  sleeping  passengers. 
• —  Suffering  from  infirmities. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Garner,  52  Tex.  Civ.  App.  391,  115  S.  W. 
273,  holding  that  it  is  not  duty  of  servants  of  carrier  of  passengers  to  exercise 
ordinary  diligence  to  discover  their  sick  and  feeble  condition  and  their  in- 
ability to  help  themselves;  Georgia  R.  &  Bkg.  Co.  v.  Rives,  137  Ga.  380,  38 
L.R.A.  ( N.S. )  567,  73  S.  E.  645,  holding  that  duty  of  rendering  assistance  to  pas- 
senger mav  arise  from  special  circumstances,  such  as  blindness  of  unattended 
passenger,  which  is  known  to  conductor;  Tucker  v.  Central  R.  Co.  122  Ga.  391, 
50  S.  E.  128,  holding  that  ordinarily  no  duty  rests  upon  the  carrier  to  assist  a 
female  passenger  to  alight  from  the  train,  unless  it  has  knowledge  of  some  in- 
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firmity  with  which  she  is  afflicted;  Mercer  v.  Cincinnati  Northern  R.  Co.  151 
Mich.  568,  115  X.  W.  733,  holding  company  liable  for  injuries  to  passenger  re- 
ceived in  attempting  to  leave  the  car  unassisted,  where  the  employees  neglected 
to  assist  her  to  alight  after  she  had  asked  them  to.  and  they  had  promised  to  do 
so  because  of  her  infirmities. 

Cited  in  notes   (8  L.R.A.  (X.S.)   299,  301)   on  duty  to  assist  infirm  passenger; 
(38  L.R.A. (X.S.)   565)    on  duty  of  carrier  to  blind  passenger. 
Measure   of   damages   for  carrying   passenger   beyond    destination. 

Cited   in  note    (17   L.R.A. (X.S.)    1226)    on  measure  of  damages  for  carrying 
passenger  beyond  destination. 
Time  allowed  passenger  to  alight. 

Cited  in  note   (4  L.R.A.  (N.S.)    141,  142)   on  time  allowed  passenger  to  alight. 

63  L.  R.  A.  73,  MATHEWS  v.  PEOPLE,  202  111.  389,  95  Am.  St.  Rep.  241,  67 

N.  E.  28. 
Police  power  to  lieense   employment  agencies. 

Cited   in  note    (2  L.R.A. (N.S.)    859)    on   police  power  to  license  employment 
agencies. 
Actionable   interference   with    rights   to   contract. 

Cited  in  Kemp  v.  Division  Xo.  241,  153  111.  App.  363,  to  the  point  that  privi- 
lege of  contract  is  both  liberty  and  contract  right;  Timmerhoff  v.  Supreme  Tent 
K.  M.  W.  155  111.  App.  403,  holding  that  by-law  of  fraternal  benefit  society  form- 
ing part  of  contract  with  member  fixing  time  within  which  suit  must  be  brought, 
is  valid;  Kelly  v.  Johnson,  251  111.  139,  36  L.R.A.(X.S-)  577,  95  X.  E.  1068, 
holding  that  statute  giving  subcontractor's  lien  on  building,  notwithstanding 
right  to  lien  has  been  waived  by  principal  contractor,  is  unconstitutional;  Ger- 
man Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  775,  holding  that  statute  providing 
for  regulation  of  rates  by  fire  insurance  companies  is  not  in  violation  of  rights 
secured  by  such  companies  under  fourteenth  amendment,  but  is  within  power 
of  states;  O'Brien  v.  People,  216  111.  373,  108  Am.  St.  Rep.  219,  75  X.  E.  108, 
3  Ann.  Cas.  966,  holding  that  threatening  a  strike  to  compel  a  manufacturing 
corporation  to  sign  a  contract  to  employ  all  union  men  under  the  rules  of  the 
union,  and  finally  calling  a  strike  because  of  a  refusal  to  sign  such  contract  was 
an  unlawful  interference  with  the  company's  right  to  employ  such  men  as  it 
desired;  Barnes  v.  Chicago  Typographical  Union  Xo.  16,  232  111.  433,  14  L.R.A. 
(X.S.)  1022,  83  X.  E.  940,  13  Ann.  Cas.  54;  Franklin  Union  Xo.  4  v.  People, 
220  111.  378,  4  L.R.A.(N.S.)  1014,  110  Am.  St.  Rep.  248,  77  X.  E.  176,— holding 
that  interference  by  members  of  a  striking  labor  union,  to  prevent  the  employer 
from  hiring  men  to  take  the  place  of  the  strikers,  was  unlawful  where  threats, 
intimidation,  etc.  were  used;  Christensen  v.  People,  114  111.  App.  69,  holding 
that  a  conspiracy  to  compel  an  employer  to  sign  a  certain  agreement  with  a 
labor  union  by  injuring  his  trade  is  unlawful  and  actionable;  Berry  v.  Donovan, 
188  Mass.  361,  5  L.R.A. (X.S.)  905,  108  Am.  St.  Rep.  499,  74  X.  E.  603,  3  Ann. 
Cas.  738,  holding  that  the  procurement  of  the  discharge  of  an  employee  by 
members  of  a  labor  union  because  he  was  a  non-union  man  is  actionable,  though 
the  contract  under  which  he  was  employed  was  terminable  at  the  will  of  either 
party. 
I  IM-OIINI  it  ii  t  innalit  >  of  statute  because  of  discrimination  and  inequality. 

Cited  in  Horwich  v.  Walker-Gordon  Laboratory  Co.  205  111.  510,  98  Am.  St. 
Rep.  254,  68  X.  E.  938,  holding  that  a  statute  which  prohibited  the  sale  of  cans, 
boxes,  bottles,  etc.,  which  bore  the  registered  mark  of  the  owner,  without  his 
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consent,  and  possession  of  the  same  shall  be  evidence  of  unlawful  possession,  is 
unconstitutional  as  giving  such  owners  rights  not  enjoyed  by  owners  of  other 
classes  of  property;  Kelly ville  Coal  Co.  v.  Harrier,  207  111.  629,  99  Am.  St.  Rep. 
240,  69  X.  E.  927,  holding  that  a  statute  making  it  unlawful  for  persons  em- 
ploying workmen  to  make  deductions  from  their  wages  except  for  lawful  money, 
checks,  etc.,  or  hospital  or  relief  funds,  is  unconstitutional  where  it  exempts 
farmers  from  the  provisions  of  the  act;  Badenoch  v.  Chicago,  222  111.  82,  78 
N.  E.  31,  holding  that  a  statute  subjecting  the  salaries  of  employees  of  counties 
and  cities  to  garnishment  is  unconstitutional  as  making  such  salaries  liable  to 
garnishment  where  employees  of  other  municipalities  were  not;  Jones  v.  Chicago, 
R.  I.  &  P.  R.  Co.  231  111.  306,  121  Am.  St.  Rep.  313,  83  N.  E.  215,  holding  that 
a  statute  which  is  made  applicable  to  one  class  of  individuals  in  a  community, 
where  there  is  no  difference  between  the  members  of  such  class  and  the  other 
members  of  the  community,  is  unconstitutional. 
Effect  ef  partial  invalidity. 

Cited  in  Chicago  v.  Burke,  226  111.  203,  80  N.  E.  720,  holding  that  where  the 
provisions  of  a  city  ordinance  are  interdependent,  if  some  of  them  are  void  and 
unconstitutional,  the  whole  act  is  void. 
Statutes  containing  two   subjects. 

Cited  in  People  ex  rel.  Joyce  v.  Strassheim,  242  111.  362,  90  N.  E.  118,  on  the 
validity  of  an  act  establishing  a  parol  system  and  providing  compensation  for 
officers  of  the  system. 

Distinguished  in  People  v.  Joyce,  246  111.  131,  92  N.  E.  607,  20  Ann.  Gas.  472, 
holding  that  direction  contained  in  parole  act  of  1899,  that  compensation  of 
parole  agents  shall  be  paid  out  of  money  not  otherwise  appropriated,  is  not  void. 
Legality  of  strike. 

Cited  in  Piano  &  D.  Workers'  International  Union  v.  Piano  &  D.  Supply  Co. 
124  111.  App.  359,  holding  that  a  strike  to  injure  a  person's  business  by  estab- 
lishing a  boycott  thereon  is  unlawful. 

d3  L.  R.  A.  82,  PEOPLE  EX  REL.  BOENERT  v.  BARRETT,  202  111.  287,  95 

Am.  St.  Rep.  230,  67  N.  E.  23. 
Loss  of  jurisdiction  by  suspension   of  sentence. 

Approved  in  State  v.  Hockett,  129  Mo.  App.  642,  108  S.  W.  599,  holding  that 
where  the  defendants  pleaded  guilty  at  the  November  1906  term  and  the  assess- 
ment of  punishment  and  sentence  were  deferred  to  some  future  time,  the  court 
had  no  power  to  assess  the  fine  and  imprisonment  at  the  following  June  term. 

Cited  in  Re  Peterson,  19  Idaho,  438,  33  L.R.A.(N.S.)  1069,  113  Pac.  729; 
State  v.  Abbott,  87  S.  C.  468,  33  L.R.A.(N.S.)  117,  70  S.  E.  6,  Ann.  Cas.  1912B, 
1189, — holding  that  court  has  no  power  to  suspend  sentence  of  imprisonment 
during  good  behavior  of  convict;  Spencer  v.  State,  125  Tenn.  69,  38  L.R.A. (N.S.) 
681,  140  S.  W.  597,  holding  that  court  has  no  power  to  suspend  sentence,  as 
reformatory  measure,  to  secure  future  good  behavior  on  part  of  accused;  Ex 
parte  Bugg,  163  Mo.  App.  50,  145  S.  W.  831,  holding  that  mere  delay  in  infliction 
of  punishment  assessed  in  criminal  case  is  not  sufficient  reason  for  relieving 
convicted  party  from  consequences  of  judgment  against  him,  unless  because  of 
delay  society  could  gain  no  benefit  from  its  enforcement;  People  v.  Smith,  253 
111.  287,  97  N.  E.  649,  holding  that  where  judgment  of  conviction  of  crime  of 
rape  is  reversal  for  error  in  sentencing  prisoner  to  penitentiary  instead  of  to 
reformatory,  cause  cannot  be  remanded  to  trial  court  with  directions  to  resen- 
tence  prisoner  to  reformatory,  where  prisoner  has  become  21  years  old;  Tuttle 
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v.  Lang,  100  Me.  127,  60  Atl.  892,  holding  that  if  after  conviction  and  sentence, 
any  court,  whether  of  general  or  limited  jurisdiction,  permits  the  convict  to  go 
at  large  without  a  day,  it  loses  control  over  the  case  and  his  person;  State  v. 
Hilton,  151  N.  C.  694,  65  S.  E.  1011,  holding  that  where  there  were  three  indict- 
ments and  pleas  of  guilty  to  all.  and  sentence  imposed  and  paid  on  one,  the 
judgment  suspended  on  another,  and  the  prayer  for  judgment  continued  from 
time  to  time  on  the  other  and  finally  discharged  for  good  behavior,  sentence 
could  not  afterward  be  imposed  on  the  second;  Re  Collins,  8  Cal.  App.  369.  97 
Pac.  188,  holding  that  a  suspension  of  a  sentence  by  agreement  that  the  de- 
fendant should  remain  at  large  unsentenced  is  void,  and  the  party  may  be 
rearrested. 

Cited  in  note  (33  L.R.A.  (N.S.)  114)  on  power  of  court  to  suspend  or  stay 
execution  of  sentence. 

Distinguished  in  People  v.  Brewer,  142  111.  App.  611,  holding  that  the  action 
of  the  court  in  taking  a  motion  for  r.ew  trial  under  advisement  does  not  oust  it 
of  jurisdiction  to  impose  sentence  where  convict  is  not  allowed  to  go  upon  his 
own  recognizance;  Re  St.  Hilaire,  101  Me.  526,  64  Atl.  882,  8  Ann.  Gas.  385, 
holding  that  a  court  of  general  jurisdiction  may  for  good  cause  place  the  indict- 
ment on  file  or  continue  the  case  to  a  subsequent  term  for  sentence;  People  ex 
rel.  Hoeldtke  v.  Murphy,  212  111.  550,  72  N.  E.  905,  holding  that  where  the  sen- 
tence was  entered  immediately  upon  the  overruling  of  a  motion  for  a  new  trial, 
which  had  been  pending  but  a  few  days,  and  the  defendant  had  at  all  times 
been  kept  in  custody,  a  grant  of  a  stay  on  the  defendant's  motion  does  not  act 
to  discharge  the  prisoner  or  make  his  commitment  illegal. 

63  L.  R.  A.  87,  PEOPLE  EX  REL.  UNITED  STATES  ALUMINUM  PRINTING 

PLATE  CO.  v.  KNIGHT,  174  N.  Y.  475,  67  N.  E.  65. 
Validity  of   franchise   tax. 

Cited  in  People  ex  rel.  Interborough  Rapid  Transit  Co.  v.  Williams.  138  App. 
Div.  614,  123  N.  Y.  Supp.  137,  holding  that  earnings  on  property  exempt  from 
direct  taxation  are  not  to  be  deducted  in  stating  tax  on  franchise  of  corpora- 
tion, under  Tax  Law  of  1896.  relating  to  elevated  and  surface  railroads;  Kaiser 
Land  &  Fruit  Co.  v.  Curry,  155  Cal.  653,  103  Pac.  341,  holding  that  a  license 
tax  imposed  upon  all  corporations  doing  business  within  the  state,  is  not  a 
property  tax  within  the  meaning  of  the  statute  requiring  it  to  be  fixed  according 
to  values,  under  the  constitution;  Blackrock  Copper  Min.  &  Mill.  Co.  v.  Timjey, 
34  Utah,  380,  28  L.R.A. (N.S.)  260,  131  Am.  St.  Rep.  850,  98  Pac.  180,  holding 
that  a  franchise  tax  imposed  upon  all  corporations  is  not  unconstitutional  within 
the  meaning  of  the  constitution  requiring  franchises  to  be  taxed  according  to 
value,  since  that  refers  to  the  franchise  to  do  some  specified  business. 

Cited  in  footnote  to  People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  67  L.R.A, 
960,  which  holds  that  amount  of  capital  employed  by  corporation  and  not  its 
stock  is  to  be  considered  in  fixing  franchise  tax. 

Distinguished  in  Re  Palmer,  183  N.  Y.  241.  76  N.  E.  16,  holding  that  shares 
of  stock  in  a  domestic  corporation,  owned  at  the  time  of  his  death  by  a   non- 
resident are  subject  to  the  transfer  tax. 
Franchise  tax   as  a  tax  upon   property. 

Cited  in  New  York  Terminal  Co.  v.  Gaus,  204  N.  Y.  515,  98  N.  E.  11,  to  the 
point  that  tax  upon  franchise  of  corporation,  under  section  182  of  Tax  Laws, 
is  tax  on  privilege  of  carrying  on  business  and  not  upon  property;  Security 
Trust  Co.  v.  Liberty  Bldg.  Co.  96  App.  Div.  439,  89  N.  Y.  Supp.  340,  holding 
that  the  franchise  tax  on  corporations  is  not  a  tax  upon  properly;  People  ex 


855  L.  R.  A.  CASES  AS  AUTHORITIES.  [03  L.R.A.  92 

rel.  Intel-national  Elevating  Co.  v.  Roberts,  116  App.  Div.  32,  101  N.  Y.  Supp. 
184,  holding-  that  the  franchise  tax  being  merel}'  a  tax  upon  the  right  to  do 
business  within  the  state  and  not  upoii  the  property  of  the  corporation,  it  can 
be  imposed  upon  a  corporation  engaged  solely  in  interstate  commerce;  People 
ex  rel.  Connecting  Terminal  R.  Co.  v.  Miller,  178  N.  Y.  202,  70  N.  E.  472  (dis- 
senting opinion),  on  the  imposition  of  the  franchise  tax  upon  corporations  da- 
riving  their  income  wholly  from  interstate  commerce;  People  ex  rel.  Connecticut 
Mut.  L.  Ins.  Co.  v.  Keisey,  116  App.  Div.  99,  101  N.  Y.  Supp.  902,  holding  that 
a  tax  for  privileges  enjoyed  being  a  franchise  tax  and  not  one  upon  property, 
it  being  based  upon  the  gross  premiums  received  in  the  state  for  a  certain  deiinite 
period  and  payable  at  a  certain  time  by  all  insurance  companies,  is  a  valid 
statute  and  not  retroactive. 
Franchise  defined. 

Cited  in  Re  Stevens,  46  Misc.  649,  95  N.  Y.  Supp.  297,  holding  that  the  fran- 
chise of  a  corporation  is  the  right  or  privilege  to  exist  and  do  business  as  a 
corporation. 

03  L.  R.  A.  92,  DI  LORENZO  v.  DI  LORENZO,  174  X.  Y.  467,  95  Am.  St.  Rep. 

609,  67  N.  E.  63. 
Annulment   of  mnrrlag-e  for  fraud. 

Cited  in  Gumbiner  v.  Gumbiner,  72  Misc.  213,  131  N.  Y.  Supp.  85,  holding 
that  three  years  after  consummation  of  marriage  it  will  not  be  annulled  at 
suit  of  wife  on  ground  that  three  years  before  it  was  contracted  husband  told 
her  he  was  perfectly  well,  where  physicians  pronounced  his  malady  tuberculosis 
for  which  he  had  been  treated;  Domschke  v.  Domschke,  138  App.  Div.  455,  122 
N.  Y.  Supp.  892,  holding  that  false  representations  of  defendant  to  plaintiff 
prior  to  their  marriage  that  she  had  been  wife  of  another,  when  she  had  been 
his  mistress,  will  sustain  action  to  annul  marriage  for  fraud;  Gross  v.  Hochstein, 
72  Misc.  345,  .130  N.  Y.  Supp.  315,  holding  that  where  plaintiff  in  action  for 
breach  of  promise  to  marry  has  been  guilty  of  fraud  inducing  defendant's  prom- 
ise, these  facts  may  justify  refusal  of  defendant  to  perform  contract;  Svenson 
v.  Svenson,  178  N.  Y.  58,  70  N.  E.  120,  holding  that  a  concealment  of  the  facts 
that  one  of  the  parties  to  a  marriage  was  suffering  from  a  chronic  venereal 
disease,  is  sufficient  grounds  for  annulling  the  marriage. 

Distinguished  in  Gondouin  v.  Gondouin,  14  Cal.  App.  288,  111  Pac.  756,  hold- 
ing that  man  who  has  been  having  illicit  intercourse  with  woman  prior  to  mar- 
riage cannot  have  marriage  annulled  on  ground  that  it  was  brought  about  by 
woman  falsely  representing  that  she  was  pregnant  by  him. 

Disapproved  in  Lyon  v.  Lyon,  230  111.  372,  13  L.R.A.fN.S.)  1000,  82  N.  E. 
850,  12  Ann.  Cas.  25,  Affirming  J32  111.  App.  49,  holding  that  representations 
by  a  woman  that  she  had  been  cured  of  attacks  of  epilepsy  and  had  not  had  an 
attack  for  eight  years,  was  not  such  a  fraudulent  representation  as  to  be  grounds 
for  annulling  the  marriage. 
Grounds  for  dinmolntion  of  marrlag-e. 

Cited  in  Post  v.  Post,  71  Misc.  50,  329  N.  Y.  Supp.  754,  holding  that  marriage 
should  not  be  dissolved  except  on   clear  and  convincing  proof,  and  for  gravest 
and  most  satisfactory  reasons. 
Marriage  an  civil  contract. 

Cited  in  note  (124  Am.  St.  Rep.  104)   on  marriage  as  civil  contract. 
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63  L.  R.  A.  95,  RE  KILLAX,  172  X.  Y.  547,  65  X.  E.  561. 

Validity  of  a   decree  of  distribution  as  to  one  not  made  a  party   to  it. 

Cited  in  Re  Gall,  182  X.  Y.  277,  74  X.  E.  875,  35  X.  Y.  Civ.  Proc.  41,  holding 
that  a  decree  of  distribution  was  void  as  against  a  creditor  not  served  with 
notice  thereof,  where  within  six  months  after  the  appointment  of  the  adminis- 
tratrix notice  of  claim  was  filed  but  the  administratrix  made  affidavit  that  her 
daughter  was  the  only  creditor  of  the  estate  and  no  mention  made  of  the  cred- 
itor's claim  nor  no  notice  given  him;  Re  Hasselbrook,  128  App.  Div.  875,  113 
X.  Y.  Supp.  97,  holding  that  a  person  claiming  to  be  interested  in  his  grand- 
father's estate,  was  entitled  to  a  reaccounting  where  he  was  not  made  a  party 
to  the  accounting  and  settlement  of  the  administrator's  account;  Re  Recknagel, 
148  App.  Div.  272,  132  X.  Y.  Supp.  99,  holding  that  where  creditor  of  testator 
did  not  present  his  claim  to  executor  pursuant  to  advertisement  until  estate  was 
settled,  such  creditor  could  not  compel  subsequent  accounting  without  proving 
that  executor  had  actual  knowledge  of  creditor's  claim. 

Citation    for   reacconntiug'   as    including-    all    parties    to    original    account- 
ing. 

Cited  in  Re  Hasselbrook,  128  App.  Div.  876,  113  X.  Y.  Supp.  97,  holding  that 
a  citation  for  reaccounting  should  be  amended  so  as  to  bring  in  the  parties  who 
were  cited  to  the  original  accounting  or  appeared  upon  it. 
Letters  of  administration  as  prima  facie   evidence  of   dcatli. 

Cited  in  Marks  v.  Emigrant  Industrial  Sav.  Bank,  122  App.  Div.  664,  107  X. 
Y.  Supp.  491,  holding  that  a  savings  bank  which  was  to  repay  the  deposit  to 
the  depositor  or  his  legal  representatives  waa  not  answerable  to  an  adminis- 
trator where  death  was  merely  proved  by  the  issuance  of  the  letters  of  adminis- 
tration. 

Distinguished  in  Ruoff  v.  Greenpoint  Sav.  Bank,  40  Misc.  550,  82  X.  Y.  Supp. 
881,  holding  that  at  common  law   letters  of  administration  are  prima  facie  evi- 
dence of  death  where  founded  upon  seven  years  absence. 
Conclnsiveness  of  a    decree   of   distrilmtion. 

Cited  in  Tilt  v.  Kelsey,  207  U.  S.  57,  52  L.  ed.  101,  28  Sup.  Ct.  Rep.  1,  on 
the  conclusiveness  of  a  decree  of  distribution  as  to  one  not  made  a  party  to  it; 
Jordan  v.  Chicago  &  N.  W.  R.  Co.  125  Wis.  594,  1  L.R.A. (X.S.)  891,  110  Am. 
St.  Rep.  865,  104  X.  W.  803,  4  Ann.  Cas.  1113  (dissenting  opinion),  on  the 
conclusiveness  of  the  administration  of  an  estate. 
Readmiiiistration  of  estate. 

Cited  in  Ambrose  v.  Reilly,  55  Misc.  503,  105  X.  Y.  Supp.  1036,  on  the  mode 
of  trial  and  the  relief  to  be  adopted  in  the  readministration  of  an  estate. 
Notice  of  distribution  in   probate  proceedings  as  jnrisdictional. 

Cited  in  note   (37  L.R.A. (X.S.)   368,  370)   on  notice  of  distribution  in  probate 
proceedings  as  jurisdictional. 
Proof   of   death. 

Cited  in  Re  Jones,  70  Misc.  157,  128  X.  Y.  Supp.  477,  holding  that  in  absence 
of  positive  proof  of  death,  facts  and  circumstances  must  be  shown  that  lead  to 
conclusion  that  person  for  whose  estate  letters  of  administration  are  asked, 
is  dead. 

63  L.  R.  A.  116,  STATE  EX  REL.  LEWIS  v.  SMITH,   158  Ind.  543,  63  X.  E. 

25,  214,  64  X.  E.  18. 
Followed  without  discussion  in  later  appeal  in  159  Ind.  695,  64  X.  E.  1127. 
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Equality  jind   uniformity  of  taxation. 

Cited  in  Cummins  v.  Pence,  174  Ind.  121,  91  N.  E.  529,  holding  that  statute 
making  townships,  including  cities  of  fewer  than  30,000  inhabitants,  taxing 
district  for  improvement  of  highways,  and  making  rate  of  assessment  uniform 
therein  is  constitutional;  Johnson  County  v.  Johnson,  173  Ind.  86,  89  N.  E.  590, 
holding  that  different  classes  of  property  may  be  differently  classified  for  taxa- 
tion :  Baldwin  v.  Moroney,  173  Ind.  582,  30  L.R.A.(N.S.)  770,  91  N.  E.  3,  holding 
that  statute  making  drainage  assessment  take  priority  over  existing  mortgages 
without  notice  to  mortgagees  out  of  possession,  does  not  deprive  them  of  their 
property  without  due  process  of  law ;  Smith  v.  Stephens,  173  Ind.  567,  30  L.R.A. 
(N.S.)  706,  91  N.  E.  167.  holding  that  stockholders  of  bank  are  not  denied  con- 
stitutional privileges,  uniformity  of  taxation  or  equal  protection  of  laws  by 
statute  allowing  deduction  in  fixing  value  of  capital  stock  for  taxation  of  only 
assessed  value  of  land,  rather  than  amount  invested  in  land. 

Cited  in  note   (23  L.R.A. (N.S.)    155)   on  taxation  of  mortgage  and  real  estate 
at  full  value  as  double  taxation. 
Powers  of   taxation. 

Cited  in  Hart  v.  Smith,  159  Ind.  184,  58  L.R.A.  951,  95  Am.  St.  Rep.  280,  64 
N.  E.  661,  holding  that  in  the  absence  of  other  restrictions,  the  power  of  taxa- 
tion vests  in  the  legislative  body  by  virtue  of  a  general  grant  of  legislative  power. 
Local  or  special  statutes  as  to  taxation. 

Cited  in  Smith  v.  Hamilton  County,  173  Ind.  374,  90  N.  E.  881,  holding  that 
law  that  applies  in  same  way  to  all  parts  of  state,  where  similar  conditions  pre- 
vail, is  general  and  not  special  or  local  law;  Spaulding  v.  Mott,  167  Ind.  67,  76 
N.  E.  620,  holding  that  a  statute  providing  for  the  improvement  of  highways 
and  assessments  therefor  upon  lands  within  two  miles  of  the  improvement  and 
within  the  county  in  which  the  highway  is  located,  is  not  unconstitutional  as 
being  special  or  local  legislation. 

63  L.  R.  A.  133,  ZUELLY  v.  CASPER,  160  Ind.  455,  67  N.  E.  103. 

Second  appeal  in  37  Ind.  App.  188,  76  N.  E.  646. 
Recovery   of   pnblic   moneys  illegally   paid  out. 

Cited  in  McNay  v.  Lowell,  41  Ind.  App.  633,  84  N.  E.  778,  holding  that  money 
paid  on  contracts  for  the  purchase  of  coal  from  a  town  trustee  could  be  recovered 
by  the  town  since  the  contracts  were  void;  Kerr  v.  Regester,  42  Ind.  App.  379, 
85  N.  E.  790,  holding  that  money  paid  to  a  public  official  for  doing  work  re- 
quired by  the  duties  of  his  office,  may  be  recovered  though  they  were  paid  in 
good  faith  under  a  mistake  of  law. 
Action  by  tax  payers  upon  refusal  of  public  officials. 

Cited  in  Zuelly  v.  Casper,  46  Ind.  App.  433,  92  N.  E.  785,  on  right  of  tax- 
payer to  bring  suit  to  recover  fees  illegally  taken  by  auditor  of  county;  State  ex 
rel.  Zuelly  v.  Casper,  160  Ind.  491,  67  N.  E.  185,  holding  that  the  taxpayers 
as  representatives  of  all  tax  payers  having  a  common  interest,  were  the  proper 
parties  plaintiff  to  an  action  to  recover  moneys  of  the  county  wrongfully  received 
by  the  county  auditor,  and  the  state  could  not  maintain  the  action  even  by  join- 
ing the  taxpayers  as  relators;  State  ex  rel.  Stuart  v.  Holt,  163  Ind.  200,  71  N. 
E.  653,  holding  that  a  taxpayer  may  sue  as  relator,  upon  the  official  bond  of  the 
county  treasurer  to  recover  moneys  wrongfully  paid  by  him,  where  the  county 
commissioners  refused  to  bring  the  action;  Eder  v.  Kreiter,  40  Ind.  App.  545,  82 
N.  E.  552,  holding  that  where  the  county  commissioners  refuse  to  bring  an  action 
to  recover  money  of  the  county  wrongfully  paid  out,  a  taxpayer  may  maintain 
such  an  action;  Johnson  v.  Black,  103  Va.  485,  68  L.R.A.  209,  106  Am.  St.  Rep. 
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890,  49  S.  E.  633;  Reed  v.  Cunningham,  126  Iowa,  304,  101  X.  W.  lOoo,— hold- 
ing that  a  taxpayer  can  sue  to  recover  public  moneys  illegally  paid,  where  the 
officials  of  the  municipality  refuse  to  bring  the  action. 

Cited  in  footnote  to  Johnson  v.  Black,  68  L.R.A.  264,  which  sustains  jurisdic- 
tion of  equity  over  suit  by  taxpayer  to  compel  restoration  of  county  funds  illeg- 
ally withdrawn  by  order  of  board  of  supervisors. 

Cited  in  note  (14  L.R.A. (N.S.)  299)  on  right  of  taxpayer  to  maintain  suit 
to  enforce  claim  of  municipality. 

Effect  of  acquiescence  of  public  officials  in  illegal  impairment  of  pub- 
lic  t'uiuls. 

Cited  in  Heritage  v.  State,  43  Ind.  App.  599,  88  K.  E.  114,  holding  a  com- 
promise settlement  between  county  treasurer  and  county  commissioners  is  not 
conclusive  of  extinguishment  of  treasurers  indebtedness  to  county. 

63  L.  R.  A.  137,  WEST  v.  TOPKKA  SAV.  BANK,  66  Kan.  524,  97  Am.  St.  Rep. 

385,  72  Pac.  252. 
When    statute    of    limitations    begins    to    run. 

Cited  in  Becker  v.  Atchison,  T.  &  S.  F.  R.  Co.  70  Kan.  198,  78  Pac.  403,  holding 
that  the  statute  of  limitations  began  to  run  against  a  right  of  action  for  killing 
of  animal  upon  unfenced  railroad  track,  from  the  time  the  demand  required  by 
the  statute  should  have  been  made,  and  not  from  the  time  it  was  mado;  Henley 
v.  Myers,  76  Kan.  733,  17  L.R.A.(N.S.)  784,  93  Pac.  16S,  holding  that  the  stat- 
ute of  limitations  began  to  run  against  a  creditor  as  to  his  right  to  have  a 
receiver  appointed  for  a  corporation  where  an  execution  had  been  returned 
nulla  bona,  until  the  judgment  had  been  rendered  and  the  execution  returned, 
unless  there  had  been  an  unreasonable  delay  in  securing  judgment :  Robertson  v. 
Tarry,  83  Kan.  718,  112  Pac.  603,  to  the  point  that  failure  of  creditor  to  move 
with  reasonable  promptness  for  appointment  of  administrator  does  not  prolong 
tolling  of  statute  of  limitations  under  section  17  of  Code. 

Cited  in  note  (136  Am.  St.  Rep.  479,  480)  on  limitation  of  actions  on  obliga- 
tions payable  on  or  after  demand. 

Against   stockholder's   liability. 

Cited  in  Chilberg  v.  Siebenbaum,  41  Wash.  666,  84  Pac.  598,  holding  that  a 
creditor's  right  of  action  to  enforce  an  unpaid  stock  subscription  accrm  -  aw  soon 
as  the  corporation  disposes  of  all  of  its  property  and  assets  and  ceases  to  be  a 
going  concern  and  becomes  notoriously  insolvent;  Rankin  v.  Barton,  69  Kan.  633, 
77  Pac.  533,  holding  that  the  statute  of  limitations  begins  to  run  in  favor  of  a 
stockholder  upon  his  liability,  from  the  time  of  assessment  by  the  comptroller 
or  a  reasonable  time  within  which  the  comptroller  has  to  make  the  assessment  but 
fails  to  do  so. 

Cited  in  footnote  to  Bennett  v.  Thome,  68  L.R.A.  114,  which  holds  that  lia- 
bility imposed  on  stockholders  of  insolvent  bank  accrues  at  time  of  insolvency. 

Cited  in  note  (1  L.R.A.  (N.S.)  907)  on  running  of  limitations  against  unpaid 
balance'  of  stock  subscription. 

.63  L.R.A.  145,  R1CARDS  v.  SAFE  DEPOSIT  &  T.  CO.  97  Md.  60S,  55  Atl.  384. 
Setting  aside   deed. 

Cited  in  RaiTel  v.  Safe  Deposit  &  T.  Co.  100  Md.  151,  59  Atl.  702,  holding  that 
where  under  a  deed  of  trust  trustees  are  required  to  pay  guarantor  the  income 
from  the  property  with  power  in  the  trustees  to  sell  and  reinvest  the  grantor 
reserving  the  right  to  dispose  of  the  property  by  will,  but  no  right  of  revocation 
the  "Tantor  mav  have  the  deed  canceled. 
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Cited  in  footnote  to  Slack  v.  Roes,  69  L.R.A.  393,  which  holds  that  deed 
without  power  of  revocation  from  parent  physically  incapacitated  and  mentally 
weak  to  daughter  without  benefit  of  competent  advice  will  be  set  aside. 

S3  L.  R.  A.  150,  MEMPHIS  NEWS  PUB.  CO.  v.  SOUTHERN  R.  CO.  110  Tenn. 

684,  75  S.  W.  941. 
Discrimination    by    carriers. 

Cited  in  note  (12  L.R.A.  (N.S. )  .114).  on  right  of  carrier  to  discriminate  with 
respect  to  special  or  unusual  service. 

63  L.  R.  A.  357,  SECURITY  LAND  &  EXPLORATION  CO.  v.  BURNS,  87  Minn. 

97,  94  Am.  St.  Rep.  684,  91  N.  W.  304. 

Affirmed  in  193  U.  S.  167,  48  L.  ed.  GG2.  24  Sup.  Ct.  Rep.  425. 
Water  line  on   menndert'd   water  as  boundary. 

Cited  in  Sherwin  v.  Bitzer,  97  Minn.  255,  106  N.  W.  1046,  holding  when  a 
government  lot  abuts  upon  a  lake,  the  shifting  water  line,  and  not  the  meander 
line,  is  the  boundary  of  the  lot:  Hanson  v.  Rice,  88  Minn.  280,  92  N.  W.  982, 
holding  where  the  meander  line  of  an  inland,  meandered,  navigable  lake  is  not 
the  boundary  line  of  the  fractional  lots  or  tracts  of  land  abutting  thereon,  the 
title  of  the  contiguous  owners  extends  to  all  land  between  such  line  and  shore 
of  lake;  Brown  v.  Dunn,  135  Wis.  378,  ]15  N.  W.  1097,  holding  where  by  origi- 
nal survey  and  government  plat  a  tract  of  land  is  bounded  by  a  body  of  water, 
such  body  of  water  is  a  natural  monument  and  will  constitute  the  boundary, 
however  distant  or  variant  from  the  position  indicated  for  it  by  the  meander 
line. 

Cited  in  note   (129  Am.  St.  Rep.  998)   on  location  of  boundaries. 

63  L.  R.  A.  163,  HOAG  v.  WRIGHT,  174  N.  Y.  36,  66  N.  E.  579. 
Testimony  as  to  transactions    with    deceased. 

Cited  in  Russell  v.  Hitchcock,  105  App.  Div.  318,  93  N.  Y.  Supp.  950,  holding 
that  an  objection  to  the  admission  of  the  testimony  of  a  physician  suing  for 
services  rendered  the  decedent,  to  prove  certain  facts  relative  to  the  services, 
that  the  same  were  inadmissible  as  incompetent  and  improper  as  involving  a 
personal  transaction  with  the  deceased,  was  sufficient;  Re  Benioff,  73  Misc.  496, 
.!:!:•>  X.  Y.  Supp.  413,  to  the  point  that  objection  to  competency  of  evidence  is  in- 
sullicicnt  to  raise  question  as  to  competency  of  witness  under  section  829  of 
Code  of  Civil  Procedure. 

Distinguished  in  Wilber  v.  Gillespie,  127  App.  Div.  607,  112  N.  Y.  Supp.  20, 
holding  that  an  objection  to  a  question  asked  one  of  the  executrices  of  the  maker 
of  a  note,  where  the  execution  of  the  same  was  denied,  as  to  whether  she  was  fa- 
miliar with  the  signature  of  the  deceased,  was  properly  sustained. 
'Competency   of   testimony   where    no   objection   is   made. 

Cited  in  Re  Porter,  60  Misc.  505,  113  N.  Y.  Supp.  928,  holding  that  where  no 
objection  is  made  to  the  testimony  of  an  administrator  in  support  of  a  claim 
in  his  favor  in  his  account,  such  testimony  is  entitled  to  be  considered;  Weiden- 
hoft  v.  Primm,  16  Wyo.  359,  94  Pac.  453.  holding  that  the  testimony  of  the 
widow  to  prove  her  marriage  became  competent  by  failure  to  object  thereto. 
Sufficiency  of  objection  to  testimony. 

Cited  in  Lunham  v.  Lunham,  133  App.  Div.  217,  117  N.  Y.  Supp.  396,  holding 
that  it  is  the  duty  of  the  party  making  the  objection  to  fairly  advise  the  court 
as  to  the  true  ground  upon  which  the  objection  is  based,  and  if  he  does  not 
the  court  may  overrule  the  objection. 
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Testing    competency   of   expert    witness. 

Cited   in  People  v.  Pekarz,   185  N.  Y.  482,   78  N.  E.  294,  holding  that  cross 
examination  upon  collateral  and  irrelevant  matters  may  be  allowed  within  rea- 
sonable limits  for  the  purpose  of  testing  the  competency  of  expert  witnesses. 
Comparison    of    handwriting. 

Cited  in  Ray  v.  Hunter,  122  111.  App.  470,  holding  that  the  testimony  of  one 
called  to  testify  as  to  the  genuineness  of  handwriting  is  not  rendered  incompetent 
because  before  taking  the  stand  he  refreshed  his  memory  by  reference  to  writings 
not  in  evidence. 

Annotation  cited  in  Smith  v.  Hanson,  34  Utah,  178,  18  L.R.A.(N.S.)  520, 
96  Pac.  1087,  holding  that  writings  not  already  in  evidence  may  be  introduced 
for  the  purpose  of  furnishing  a  standard  by  which  the  genuineness  of  the  dis- 
puted handwriting  may  be  determined,  but  only  where  the  admission  of  such 
writings  does  not  bring  in  a  collateral  issue  as  to  their  own  genuineness. 

Cited  in  notes  (63  L.R.A.  428,  436)  on  competency  of  handwritings  as  stand- 
ards for  comparison;  (63  L.R.A.  937)  on  competency  of  expert  witnesses  for 
comparison  of  handwritings;  (63  L.R.A.  964)  on  competency  of  witnesses  to 
handwriting;  (64  L.R.A.  303,  313)  on  limitations  of  evidence  to  handwriting; 
(65  L.R.A.  151,  154)  on  procedure  in  proof  of  handwriting;  (18  L.R.A.  (X.S.) 
520)  on  admission  of  a  document  not  otherwise  relevant  as  standard  of  com- 
parison of  handwriting. 

Distinguished  in  People  v.  Patrick,  182  X.  Y.  175,  74  N.  E.  843,  19  N.  Y.  Crira. 
Rep.  184,  holding  that  where  a  clerk  who  was  familiar  with  the  handwriting  of 
the  deceased  was  shown  samples  of  writings  to  test  his  ability  to  prove  the  spuri- 
ousness  of  the  alleged  signatures  of  the  deceased,  the  samples  being  shown 
through  small  openings  in  envelopes,  it  was  not  error  to  refuse  to  permit  an 
expert  who  was  shown  the  whole  writings  to  state  that  they  were  spurious. 

63  L.  R.  A.  179,  STATE  v.  SHEDROI,  75  Vt.  277,  98  Am.  St.  Rep.  825,  54  Atl. 

1081. 
Statutes    denying    equal    protection    of    the    laws. 

Cited  in  State  v.  Abraham,  78  Vt.  55,  61  Atl.  766,  holding  that  a  statute  pro- 
viding for  the  registration  of  pharmacists  and  making  it  unlawful  for  a  person 
not  licensed  to  practice  pharmacy  unless  the  business  is  conducted  by  a  regis- 
tered pharmacist  but  which  does  not  apply  to  the  widow  or  administrator  of  « 
registered  pharmacist,  is  unconstitutional. 
Peddlers*  license  acts. 

Approved  in  State  v.  Whitcom,  122  Wis.  124,  99  N.  W.  468,  holding  that  a 
statute  providing  for  the  licensing  of  peddlers  except  manufacturers,  mechanics, 
nurserymen  and  farmers  selling  their  own  goods,  keepers  of  meatm;irkets  or  deal- 
ers in  agricultural  implements,  fish  peddlers,  etc.,  is  unconstitutional. 

Cited  in  Adams  v.  Standard  Oil  Co.  97  Miss.  902,  53  So.  692,  holding  that 
statute  imposing  license  fee  upon  peddlers,  but  providing  that  any  resident 
of  state  over  sixty  years  of  age  who  has  lost  limb  or  eye  or  is  otherwise  unable 
to  earn  support,  may  peddle  without  license  is  valid;  Com.  v.  Hana,  195  Mass. 
267,  11  L.R.A.  (N.S.)  803,  122  Am.  St.  Rep.  251,  81  X.  E.  149,  11  Ann.  Cas. 
514,  holding  that  a  statute  providing  for  the  licensing  of  peddlers,  but  which 
does  not  apply  to  those  who  are  seventy  years  old  and  those  who  are  residents 
of  the  city  and  town  and  who  pay  taxes  there  on  their  stock  in  trade,  is  uncon- 
stitutional. 

Distinguished  in  McKnight  v.  Hodge,  55  Wash.  292,  40  L.R.A.  (X.S.)  1211,  104 
Pac.  504,  holding  that  a  statute  providing  for  the  licensing  of  peddlers  but  pro- 
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viding   that   the    same   should   not   apply   to   peddlers   of   farm   and   agricultural 
products,  or  venders  of  periodicals,  books,  or  newspapers,  was  constitutional. 
Exemption    of    veterans. 

Cited  in  Wood  v.  Philadelphia,  46  Pa.  Super.  Ct.  581,  Affirming  17  Pa.  Dist. 
R.  1027,  holding  that  statute  exempting  soldiers,  sailors  or  marines  honorably 
discharged  from  service  in  any  war  for  United  States  government  from  civil 
service  laws  is  unconstitutional;  Shaw  v.  Marshalltown,  131  Iowa,  148,  10  L.R.A. 
(N.S.)  835,  104  N.  W.  1121,  9  Ann.  Cas.  1039  (dissenting  opinion).,  denying 
validity  of  statute  providing  for  preference  in  favor  of  honorably  discharged 
soldiers  in  making  appointments  and  promotions  in  public  offices;  Laurens  v. 
Anderson,  75  S.  C.  67,  117  Am.  St.  Rep.  885,  55  S.  E.  136,  9  Ann.  Cas.  1003, 
holding  that  a  statute  exempting  soldiers  and  sailors  in  the  civil  war,  from  pay- 
ing any  license  necessary  to  carry  on  any  business  within  the  state,  is  uncon- 
stitutional. 

Cited  in  notes  (117  Am.  St.  Rep.  891)  on  power  to  confer  exemptions  or  bene- 
fits in  consideration  of  past  service:  (129  Am.  St.  Rep.  258)  on  validity  of 
classification  in  license  acts  favoring  war  veterans. 

Distinguished  in  Goodrich  v.  Mitchell,  68  Kan.  772,  64  L.R.A.  948,  104  Am. 
St.  Rep.  429,  75  Pac.  1034,  1  Ann.  Cas.  288,  holding  that  a  statute  giving  prefer- 
ence to  soldiers  and  sailors  in  making  all  appointments  to  public  offices,  was 
constitutional. 

63  L.  R.  A.  182,  BRINK  v.  STRATTON,  176  N.  Y.  150,  68  N.  E.  148. 
Proof  of  hostility  of  witness. 

Cited  in  Hoagland  v.  Canfield,  160  Fed.  171,  holding  that  acts  and  declarations 
of  a  witness  tending  to  show  hostility  may  be  inquired  into  on  cross-examination 
and  if  denied,  the  witness  may  be  contradicted  by  other  witnesses;  People  v. 
Mallon,  116  App.  Div.  432,  101  N.  Y.  Supp.  814,  holding  that  the  hostility  of  a 
witness  may  be  shown  by  proving  hostile  statements  made  to  others,  without 
first  cross-examining  the  witness  as  to  these  statements;  Lunham,  v.  Lunham, 
133  App.  Div.  219,  117  N.  Y.  Supp.  396,  on  evidence  showing  hostility  of  the 
witness. 

Distinguished  in  Potter  v.  Browne,  197  N.  Y.  293,  90  N.  E.  812,  Reversing 
125  App.  Div.  640,  109  N.  Y.  Supp.  1075,  holding  that  while  a  party  to  an 
action  may  show  the  hostility  of  a  witness  toward  him  by  showing  hostile  acts 
or  declarations  of  the  witness,  either  out  of  his  own  mouth  or  from  the  lips  of 
others,  this  cannot  be  pursued  so  far  as  to  disgrace  or  discredit  him  by  his  own 
admissions  upon  cross-examination. 
Religious  belief  as  qualification  of  witness. 

Cited  in  note  (23  L.R.A. (N.S.)  1024)  on  religious  belief  as  qualification  of 
witness. 

63  L.  R.  A.  187,  PEOPLE  v.  PIERSON,  176  N.  Y.  201,  98  Am.  St.  Rep.  666, 

68  N.  E.  243. 
Criminal   responsibility   for  lack   of   medical  aid. 

Cited  in  notes   (6  L.R.A. (N.S.)   688)   on  failure  to  provide  medical  attendance 
as  rendering  one  guilty  of  manslaughter;    (1  B.  R.  C.  749)   on  criminal  respon- 
sibility for  lack  of  medical  aid  for  child. 
Religions  belief  as  a  defense  to  criminal  charge. 

Cited  in  Owens  v.  State,  6  Okla.  Crim.  Rep.  113,  36  L.R.A. (N.S.)  634,  116  Pac. 
345,  Ann.  Cas.  1913B,  1218,  holding  that  religious  belief  is  no  defense  for  failure 
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to  furnish  medical  aid  to  child  under  act  of  1909:  State  v.  Chenoweth,  163  Ind. 
99,  71  N.  E.  397,  holding  that  the  religious  doctrine  or  belief  of  a  person  cannot 
be  recognized  or  accepted  as  a  justification  or  excuse  for  committing  an  act  which 
is  a  criminal  offense  under  the  law  of  the  land:  People  ex  rel.  Hegeman  v.  Corri- 
gan,  195  X.  Y.  14,  87  N.  E.  792,  holding  that  it  is  no  defense  to  a  charge  of  inten- 
tionally committing  an  act  prohibited  by  law,  to  say  that  the  dictates  of  his 
religious  belief  require  one  to  do  the  act. 
Snfficieney  of  indictment. 

Distinguished   in   People  v.  Quimby,   113   App.   Div.   794,  99  N.  Y.  Supp.  330, 
holding  that   an  indictment  for  failing  to  provide  medical  attendance,  was  in- 
sufficient where  it  failed  to  allege  the  act  or  omission  relied  upon. 
Duty   of   parent    to    l'i;rii'sli    child    with    medical   attendance. 

Approved  in  People  v.  Joyce,  112  App.  Div.  722,  98  N.  Y.  Supp.  863,  on  the 
duty  of  the  parent  to  furnish  medical  attendance  for  his  minor  child. 

Cited  in  People  v.  Lewis,  132  App.  Div.  258,  116  N.  Y.  Supp.  893,  on  the  duty 
of   parent  to  furnish   child  with   medical  attendance. 
Exercise  of   police   power   for   protection   of   children. 

Cited  in  People  v.  McGuire,  113  App.  Div.  633,  99  N.  Y.  Supp.  91,  holding 
that  the  statute  providing  that  any  dealer  in  junk  who  purchases  any  goods 
from  a  child  under  sixteen  years  of  age  is  guilty  of  a  misdemeanor,  is  a  valid 
police  regulation  for  the  protection  of  the  morals  of  children;  New  York  v.  Chel- 
sea Jute  Mills,  43  Misc.  269,  88  N.  Y..  Supp.  1085,  holding  that  a  statute 
making  it  unlawful  to  employ  a  child  under  fourteen  years  of  age  during  the 
term  of  school,  is  a  valid  exercise  of  the  police  power. 
Christian  scientist  as  practicing'  medicine. 

Cited  in  State  v.  Marble,  72  Ohio  St.  36,  70  L.R.A.  840,  106  Am.  St.  Rep.  570, 
73  N.  E.  1063,  2  Ann.  Cas.  898,  holding  that  the  giving  of  Christian  science 
treatment  for  compensation  is  practicing  medicine  within  the  statutes  of  the 
state  regulating  the  same;  People  v.  Allcutt,  117  App.  Div.  552,  102  N.  Y.  Supp. 
678,  as  to  a  Christian  scientist  being  a  medical  practitioner. 
Regulation  of  practice  of  Christian  Science. 

Cited  in  note    (98  Am.  St.  Rep.  753)    on   regulation  of  practice  of  Christian 
Science. 

63  L.  R.  A.  193,  CHESAPEAKE  &  X.  R.  CO.  v.  SPEAKMAX,  114  Ky.  028.  71 

S.  W.  633. 
Effect  on  running;  of  limitations  of  request   not  to  sue. 

Cited  in  note    (16  L.R.A.  (X.S.)    645)    on  effect  on  running  of  limitations  of 
request  not  to  sue  or  agreement  not  to  plead  statute. 

63  L.  R.  A.  206,  BRAND  v.  BRAND,  116  Ky.  785,  76  S.  W.  868. 
Jurisdiction  by  appearance  of  defendant. 

Cited   in   note  in    (16   L.R.A. (X.S.)    180)    on   contest   on   merits  after   special 
appearance,  as  waiver  of  objections  to  jurisdiction  over  person. 

Distinguished  in  Louisville  Home  Teleph.  Co.  v.  Beeler,  125  Ky.  370,  101  S.  W. 
397,  holding  that  by  filing  an  answer  pleading  both  as  to  the  jurisdiction  of  the 
court  and  as  to  the  merits  of  the  action,  the  party  does  not,  under  the  statute, 
make  an  appearance  so  as  to  give  the  court  jurisdiction. 
Conclnsiveness   of   foreign   judgments. 

Cited  in  Brand  v.  Brand,  144  Ky.  345,  138  S.  W.  372,  to  the  point  that  judg- 
ment  in   one   state   dismissing   action   upon   note   because   barred   by   statute   of 
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limitations  did  not  bar  action  on   note  in  another  state  where  different   statute 
of    limitation    prevailed. 

Cited  in  note  (103  Am.  St.  Rep.  318)  on  conclusiveness  of  judgments  of  courts 
of  other  states. 

03  L.  R.  A.  213,  CENTRAL  STOCK  YARDS  CO.  v.  LOUISVILLE  &  N.  R.  CO. 
55  C.  C.  A.  03,  118  Fed.  113. 

Affirmed  in  Central  Stock  Yards  Co.  v.  Louisville  &  X.  R.  Co.  392  U.  S.  568, 
48  L.  ed.  f)68,  24  Sup.  Ct.  Rep.  339. 

Later  phase  of  same  case  in  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yords  Co. 
212  U.  S.  138,  53  L.  ed.  443,  29  Sup.  Ct.  Rep.  246. 
State  requisition  of  interstate  commerce. 

Cited  in  Southern  P.  Co.  v.  Campbell,  189  Fed.  099,  holding  that  state  statute 
making  mandatory  exchange  of  all  kinds  of  freight  on  connecting  lines  is  invalid 
as  interfering  with  interstate  commerce;  Com.  ex  rel.  Norton  Bd.  of  Trade  v. 
Norfolk  &'W.  R.  Co.  Ill  Va.  05,  68  S.  E.  351,  holding  that  state  corporation 
commission  has  no  authority  to  require  one  railroad  company  to  grant  use  of 
terminal  facilities  and  tracks  to  another  company;  Southern  R.  Co.  v.  McNeill, 
202  U.  S.  562,  50  L.  ed.  1149,  26  Sup.  Ct.  Rep.  722,  holding  that  an  order  of  the 
state  commission  compelling  the  delivery  of  cars  to  a  private  siding  beyond  its 
own  right  of  way  by  an  interstate  carrier,  was  void  as  a  regulation  of  interstate 
commerce:  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.  133  Ky.  208,  97 
S.  \V.  778  (dissenting  opinion),  on  lack  of  power  of  state  to  interfere  with  in- 
terstate commerce. 

Distinguished  in  Larabee  Flour  Mills  Co.  v.  Missouri  P.  R.  Co.  74  Kan.  821, 
88  Pac.  72,  holding  that  switching  of  cars  loaded  with  freight  to  be  afterwards 
transported  to  another  state,  but  which  had  no  relation  to  the  contract  for 
carriage  and  was  completed  before  the  destination  of  the  freight  was  fixed,  was 
not  a  regulation  of  interstate  commerce  but  was  subject  to  state  control. 
l)nty  of  railroads  to  carry  freight  l»eyond  their  own  lines. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.  133  Ky.  193,  97  S. 
W.  778   (dissenting  opinion),  on  the  duty  of  railroads  at  common  law  to  carry 
freight  beyond  their  own  lines  or  furnish  cars  to  any  connecting  road  to  do  so. 
Federal   jurisdiction. 

Cited  in  Tift  v.  Southern  R.  Co.  123  Fed.  793,  holding  that  the  Federal  courts 
have  jurisdiction  to  enjoin  the  imposition  of  unreasonable  interstate  rates. 

63  L.  R.  A.  219,  PHO3NIX  LIGHT  &  FUEL  CO.  v.. BENNETT,  8  Ariz.  314,  74 

Pac.  48. 
Care   required   of   electric  companies. 

Cited  in  Byron  Teleph.  Co.  v.  Sheets,  122  111.  App.  9,  holding  that  a  company 
furnishing  or  handling  electricity  is  bound  to  exercise  the  highest  degree  of  care 
to  prevent  injury  to  others  by  it. 

Cited  in  footnotes  to  Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  63  L.R.A. 
469,  which  denies  liability  of  telephone  company  stretching  inadequately  in- 
sulated wire  over  roof  of  store  porch  for  death  by  lightning  of  passerby  taking 
refuge  under  roof  during  storm ;  Alexander  v.  Nanticoke  L.  Co.  67  L.R.A.  475, 
which  holds  that  corporation  contracting  to  light  building  by  electricity  under- 
takes to  protect  occupants  from  injury  by  electric  current  so  far  as  it  can  do  so 
by  highest  degree  of  care,  skill,  and  diligence  in  maintaining  plant. 

Cited  in  note  (100  Am.  St.  Rep.  522)  on  duties  and  liabilities  of  electric  corpo- 
rations. 
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63  L.R.A.  223,  BOWDEX  v.  DERBY,  97  Me.  536,  94  Am.  St.  Rep.  516,  55  Atl.  417. 
Personal   liability    of    highway    officers   for    negligence. 

Cited  in  Brown  v.  West,  75  X.  H.  464,  76  Atl.  169,  holding  that  selectmen  who 
undertake  repair  of  highway  as  agents  of  town  are  not  constructively  liable 
for  damages  happening  to  traveler  through  negligence  of  co-servant  or  agent, 
nor  personally  liable  unless  they  directed  or  participated  in  act  causing  injury. 

63  L.  R.  A.  227,  PARMEXTER  v.  BARSTOW,  22  R.  I.  245,  47  Atl.  265. 
Liability  of  trustee  for  negligence  of  servants. 

Cited  in  notes  (38  L.R.A. (N.S.)  379)  on  liability  of  executor  or  administrator 
for  personal  injury  resulting  from  negligence  in  care  or  management  of  property 
of  estate;  (139  Am.  St.  Rep.  897)  on  liability  of  charitable  institution  for  torts 
of  servants  and  agents;  (25  Eng.  Rul.  Cas.  336)  on  liability  of  trustee  for  losses 
from  negligence. 

Distinguished  in  Bruce  v.  Central  M.  E.  Church,  147  Mich.  240,  10  L.R.A.  (X.S.) 
74,  110  X.  W.  951,  11  Ann.  Cas.  150,  holding  that  a  religious  corporation  ad- 
ministering a  charitable  trust  donated  to  it,  is  liable  for  the  negligence  of  its 
agents  in  furnishing  a  defective  scaffold  for  painters;  Wright  v.  Caney  River  R. 
Co.  151  XT.  C.  534,  66  S.  E.  588,  19  Ann.  Cas.  384,  holding  that  a  trustee  under 
a  deed  for  the  benefit  of  creditors,  was  liable  in  his  official  capacity  for  injuries 
to  an  employee  of  the  railroad,  though  caused  by  negligence  of  a  fellow  servant. 

63  L.  R.  A.  235,  MUXICIPAL  CT.  v.  WHALEY,  25  R.  I.  289,  115  Am.  St.  Rep. 
890,  55  Atl.  750. 

63  L.  R.  A.  238,  HARRIXGTOX  v.  LOS  ANGELES  R.  CO.  140  Cal.  514,  98  Am. 

St.  Rep.  85,  74  Pac.  15. 
Presumption  tbat  person    \vill  not  place  himself  in  dangernns  position. 

Cited  in  Kramm  v.  Stockton  Electric  R.  Co.  10  Cal.  App.  279,  101  Pac.  914, 
holding  that  it  will  be  presumed  that  a  man  in  the  ordinary  possession  of  his 
faculties  will  not  stand  still  upon  a  railroad  track  and  suffer  himself  to  be  run 
down;  Hutson  v.  Southern  California  R.  Co.  150  Cal.  707,  89  Pac.  1093  (dis- 
senting opinion),  on  the  right  to  assume  that  a  person  approaching  a  street  rail- 
way track  will  not  put  himself  in  a  dangerous  position;  Green  v.  Los  Angeles 
Terminal  R.  Co.  143  Cal.  42,  101  Am.  St.  Rep.  68,  76  Pac.  724.  holding  that  where 
a  person  was  seen  approaching  a  railroad  track  the  engineer  of  an  approaching 
train  is  not  bound  to  use  every  means  possible  to  prevent  injuring  him,  until 
he  steps  upon  the  track. 
Contributory  negligence  as  barring  recovery. 

Cited  in  Tognazzini  v.  Freeman,  18  Cal.  App.  476,  123  Pac.  540,  holding  that 
doctrine  of  contributory  negligence  does  not  apply  to  case  founded  on  wilful  and 
wrongful  act  of  defendant;  Hoff  v.  Los  Angeles  P.  Co.  158  Cal.  601,  112  Pac. 
53,  holding  that  where  driver  of  automobile  looked  before  attempting  to  cross 
electric  railway  track  but  saw  no  car  approaching  and  then  approached  until 
about  six  feet  from  track  when  he  saw  car  coming,  it  is  question  for  jury  whether 
he  was  guilty  of  negligence  in  attempting  to  cross;  Stein  v.  United  R.  Co.  159 
Cal.  371,  113  Pac.  663,  holding  that  one  injured  by  collision  with  electric  street 
car  while  violating  speed  ordinance  is  guilty  of  negligence  per  se,  if  such  vio- 
lation contributes  approximately  to  accident:  Bennichsen  v.  Market-Street  R.  Co. 
149  Cal.  22,  84  Pac.  420,  holding  that  where  it  is  conclusively  shown  that  the 
motorman  on  the  street  car  did  not  see  the  injured  person  until  after  the  acci- 
dent, the  contributory  negligence  of  the  plaintiff  bars  a  recovery  by  him:  Rowe 
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v.  Southern  California  R.  Co.  4  Cal.  App.  7,  87  Pac.  220,  on  the  contributory 
negligence  of  the  plaintiff  barring  recovery  where  it  is  the  proximate  cause  of 
the  injury;  Indianapolis  Traction  &  Terminal  Co.  v.  Kidd,  167  Ind.  410,  7 
L.R.A.(N.S.)  140.  70  X.  E.  347,  10  Ann.  Cas.  942,  holding  that  where  the  plaintiff 
was  injured  while  walking  upon  a  street  railway  track,  by  a  car  which  approached 
from  behind  at  a  high  rate  of  speed,  the  plaintiff  was  not  guilty  of  contributory- 
negligence  so  as  to  preclude  recovery,  where  she  looked  at  different  times  and 
continued  to  listen  for  cars. 

Cited  in  note   (15  L.R.A.  (N.S.)   256)   on  duty  to  look  and  listen  before  crossing 
electric  road. 
—  In   cases   of   emergency. 

Cited  in  Kansas  City-Leaven  worth  Co.  v.  Langley,  70  Kan.  461,  78  Pac.  858, 
holding  that  contributory  negligence  is  not  necessarily  chargeable  to  one  upon  his 
failure  to  exercise  the  greatest  prudence  or  best  judgment  in  cases  where  he  is  re- 
quired to  act  suddenly  or  in  an  emergency  caused  by  the  negligence  of  another: 
Ilutson  v.  Southern  California  R.  Co.  ]50  Cal.  705,  89  Pac.  1093  (dissenting 
opinion),  on  the  same  point;  Bilton  v.  Southern  P.  Co.  148  Cal.  450,  83  Pac. 
440,  holding  that  a  person  bewildered  by  the  sudden  appearance  of  a  train  and 
the  threatened  peril  thereby,  is  not  bound  to  exercise  all  that  presence  of  mind 
and  carefulness  which  are  required  of  a  careful  and  prudent  man  under  ordinary 
circumstances;  Kramm  v.  Stockton  Electric  R.  Co.  3  Cal.  App.  615,  86  Pac.  738, 
holding  that  where  the  deceased  was  caught  between  a  sprinkling  cart  and  a 
street  car,  he  was  not  guilty  of  such  contributory  negligenc  in  not  jumping  back- 
wards and  escaping  by  the  only  means  possible,  so  as  to  preclude  recovery: 
Antonian  v.  Southern  P.  Co.  9  Cal.  App.  734,  100  Pac.  877,  sustaining  an  instruc- 
tion to  the  effect  that  if  the  plaintiff  was  otherwise  not  in  fault,  and  was  placed 
in  a  position  of  great  danger,  if  he  failed  to  take  some  necessary  precautions,  he 
was  not  guilty  of  such  contributory  negligence  as  would  preclude  his  recovering. 

Cited  in  note   (37  L.R.A. (N.S.)   55)   on  care  required  in  sudden  emergency. 
Doctrine  of  last  clear  clmiice. 

Cited  in  Acton  v.  Fargo  &  M.  Street  R.  Co.  20  N.  D.  453,  129  N.  W.  225,  hold- 
ing that  ground  upon  which  plaintiff  may  recover,  notwithstanding  his  own 
negligence,  is  that  defendant  after  becoming  aware  of  danger  to  which  plaintiff 
was  exposed,  failed  to  u.se  proper  degree  of  care  to  avoid  injuring  him;  Doherty 
v.  California  Xav.  &  Improv.  Co.  6  Cal.  App.  138,  91  Pac.  419,  holding  that  he 
who  knows  of  a  danger  and  can  avoid  it  as  against  one  who  does  not  in  fact  know 
of  the  danger,  or  as  against  one  within  whose  power  does  not  lie  the  ability  to 
avoid  the  accident,  is  responsible  for  the  injury;  Weisshaar  v.  Kimball  S.  S.  Co. 
65  L.R.A.  87,  63  C.  C.  A.  139,  328  Fed.  401,  holding  that  even  where  the  injured 
party  is  guilty  of  contributory  negligence,  such  negligence  will  not  preclude 
recovery  for  the  injury  where  it  is  shown  that  the  defendant  might  have  by  the 
exercise  of  reasonable  care  and  prudence,  avoided  the  consequences  of  the  injured 
person's  negligence. 

Cited  in  footnotes  to  Kentucky  &  I.  B.  &  R.  Co.  v.  Snydor,  68  L.R.A.  183, 
which  holds  railroad  company  liable  for  injuries  to  car  repairer  by  propelling  cars 
against  the  one  under  which  he  was  working,  notwithstanding  his  failure  to 
place  signal  flag  in  best  position,  if  the  Hag  could  have  been  discovered  by  exer- 
cise of  ordinary  care  by  those  in  charge  of  train;  Vizacchero  v.  Rhode  Island 
Co.  69  L.R.A.  188,  which  holds  negligence  in  crawling  on  hands  and  knees  towards 
electric  car  approaching  at  excessive  speed  in  dark  after  appearance  of  headlight 
continuing  so  as  to  prevent  recovery  for  his  death  on  ground  of  last  clear  chance: 
Steam  Dredge  No.  1,  6!)  L.R.A.  293,  which  holds  that  negligence  of  one  person 
L.R.A.  Au.  Vol.  VI.— 55. 
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subsequent  to  that  of  the  other  must  clearly  appear  to  make  doctrine  of  last  clear 
chance  applicable. 

Cited  in  note  (7  L.R.A.(X.S.)  139)  on  doctrine  of  last  clear  chance  as  affected 
by  question  of  concurrent  negligence. 

Distinguished  in  Jansen  v.  Southern  P.  Co.  5  Cal.  App.  15,  89  Pac.  616.  holding 
that  the  doctrine  of  last  clear  chance  does  not  apply  where  there  is  no  evidence 
that  the  defendant  had  knowledge  of  the  dangerous  position  of  the  plaintiff. 
Subsequent    admission    of   evidence   as    curing;    previous    erroneous    exclu- 
sion. 

Cited  in  Higgins  v.  Los  Angeles  R.  Co.  5  Cal.  App.  753,  91  Pac.  344,  holding 
that  the  erroneous  exclusion  of  testimony  is  cured  by  afterward  admitting  it. 
Care  required  of  operator  of  street  car. 

Cited  in  Easier  v.  Sacramento  Gas  &  Electric  Co.  158  Cal.  524,  111  Pac.  500, 
Ann.  Cas.  1912A,  642,  holding  that  street  railway  company  is  not  relieved  from 
responsibility  for  injury  to  passenger,  notwithstanding  its  employee  might  have 
been  skillful,  if  upon  particular  occasion  employee  did  not  use  due  care  and  skill; 
Henderson  v.  Los  Angeles  Traction  Co.  150  Cal.  693,  89  Pac.  976,  holding  that 
the  operator  of  a  street  car  and  a  traveller  on  or  a  person  using  a  street  are 
reciprocally  bound  to  exercise  that  degree  of  care  which  a  person  of  ordinary 
prudence  would  use  under  the  same  or  similar  circumstances. 

63  L.  R.  A.  245,  CROCKER-WOOLWORTH  NAT.  BANK  v.  NEVADA  BANK.  130 

Cal.  564,  73  Pac.  456. 
Recovery    by   Imnk    of   money    paid    on    forced    check. 

Cited  in  Bank  of  Williamson  v.  McDowell  County  Bank,  66  W.  Va.  562,  36 
L.R.A. (N.S.)  605,  66  S.  E.  761,  holding  that  if  drawee  of  forged  check  pay  it  to 
bona  fide  holder  who  is  without  fault,  he  cannot  recover  money  from  person  to 
whom  money  was  paid;  Bank  of  Montreal  v.  Rex,  38  Can.  S.  C.  271,  holding  that 
the  drawee  having  paid  the  forged  checks,  it  wa.s  liable  to  the  drawer  and  could 
not  recover  the  amounts  paid  on  them  to  those  presenting  them  for  payment: 
First  Nat.  Bank  v.  Bank  of  Cottage  Grove,  59  Or.  394,  117  Pac.  293,  holding  that 
banks  are  bound  to  know  signature  of  their  depositors. 

Cited  in  footnote  to  National  Bank  of  N.  J.  v.  Berrall,  66  L.R.A.  599,  which 
denies  right  of  bank  to  recover  back  as  money  paid  by  mistake  amount  of  check 
paid  to  bona  fide  holder  presenting  check  without  notice  that  payment  had  been 
stopped. 

63  L.  R.  A.  255,  STEWART  v.  HOOK,  118  Ga.  445,  45  S.  E.  369. 
Protection  of  trade  secrets. 

Cited  in  footnote  to  Stone  v.  Goss,  63  L.R.A.  344,  which  upholds  right  to 
injunction  against  disclosure  of  trade  secret  in  violation  of  contract. 

Cited  in  notes  (12  L.R.A.(N.S.)  104;  133  Am.  St.  Rep.  762,  763,  767)  on 
protection  of  secret  processes  and  trade  secrets. 

63  L.  R.  A.  257,  SOUTHERN  R.  CO.  v.  JAMES,  118  Ga.  340,  45  S.  E.  303. 
Liability  of  master  for  acts  of  servant. 

Cited  in  Mason  v.  Nashville,  C.  &  St.  L.  R.  Co.  135  Ga.  757,  33  L.R.A. (N.S.) 
289,  70  S.  E.  225,  holding  that  if  conductor's  act  in  assaulting  passenger  was  not 
justified,  but  mitigated  by  provocative  words  or  conduct  of  passenger,  such  miti- 
gation would  inure  to  benefit  of  company;  Toole  Furniture  Co.  v.  Ellis,  5  Ga.  App. 
275,  63  S.  E.  55,  holding  that  a  complaint  which  set  forth  the  negligence  of  the 
servant  of  the  defendant  in  recklessly  driving  a  dray  belonging  to  the  defendant 
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company  and  in  running  into  the  plaintiff's  carriage,  stated  a  cause  of  action 
against  the  defendant;  Century  Bldg.  Co.  v.  Lewkowitz,  1  Ga.  App.  040,  57  S.  E. 
1036  (dissenting  opinion),  on  the  liability  of  the  master  for  the  torts  of  the 
servant. 

Cited  in  footnotes  to  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A.  895,  which  sustains 
master's  liability  for  injuries  caused  by  brakcman  wantonly  and  wilfully  kicking 
trespasser  from  moving  car;  Bowen  v.  Illinois  Central  R.  Co.  70  L.R.A.  915, 
which  holds  railroad  company  not  liable  for  wanton  act  of  station  agent  in  killing 
a  person  who  had  come  to  station  to  inquire  about  demurrage  on  car  of  coal  and 
whom  agent  shot  as  he  was  about  to  sign  receipt  for  a  package. 

Cited  in  note  (34  L.R.A. (N.S.)  201)  on  liability  of  railroad  for  injuries  in- 
flicted by  employees  on  trespasser  after  leaving  train. 

63  L.  R.  A.  260,  BRANDON  v.  CONNOR,  117  Ga.  759,  45  S.  E.  371. 
What   constitutes   a   partnership. 

Followed  in  Callaway  v.  Waxelbaum  Co.  128  Ga.  508,  57  S.  E.  762,  holding  that 
where  one  person  furnished  all  the  capital  and  had  exclusive  control  of  the 
business,  and  another  person  furnished  his  own  services  as  a  clerk  and  was  to 
receive  a  sixth  of  the  profits  and  also  furnished  the  services  of  a  third  person 
who  was  to  be  paid  a  salary,  there  was  a  partnership  as  to  third  parties. 

Cited  in  Doss  v.  Ragan,  135  Ga.  851,  70  S.  E.  662,  holding  that  agreement  that 
each  party  was  to  have  from  proceeds  of  enterprise  amount  sufficient  to  pay 
necessary  expenses  of  living  and  net  profits  to  be  divided  between  them  consti- 
tuted parties  partners  as  to  third  persons;  Dawson  Nat.  Bank  v.  Ward,  120  Ga. 
863,  48  S.  E.  313,  holding  that  where  a  person  contributed  nothing  to  the  capital 
of  the  concern  but  was  merely  to  receive  a  certain  per  cent  of  the  profits  in 
return  for  his  labor,  there  is  no  partnership;  Butler  v.  Frank,  7  Ga.  App.  657, 
67  S.  E.  884;  holding  that  under  the  code,  if  two  or  more  persons  put  into  an 
enterprise  property,  money,  or  other  things  of  value  except  personal  services, 
upon  an  agreement  that  they  shall  each  have  an  interest  in  the  profits  as  such, 
and  the  earnings  to  determine  the  profits,  it  is  a  partnership;  Hand  Trading  Co. 
v.  Jones,  129  Ga.  856,  60  S.  E.  154,  holding  that  where  a  number  of  persons  engage 
in  a  commercial  enterprise  and  each  contributes  his  credit  and  services  to  the 
business,  they  all  to  share  in  the  profits,  there  is  a  partnership. 

Cited  in  notes  (18  L.R.A.(N.S.)  986,  992,  1001,  1041,  1047,  1102,  1103)  on 
effect  of  agreement  to  share  profits  to  create  partnership;  (115  Am.  St.  Rep. 
422)  on  what  constitutes  a  partnership. 

63  L.  R.  A.  264,  COBB  v.  LINCOLN  PARK,  202  111.  427,  95  Am.  St.  Rep.  258, 

67  N.  E.  5. 
Right  of  riparian   owner  to  access  to  navigable  water. 

Cited  in  notes  in    (127   Am.  St.  Rep.  53;   22  L.R.A.  (N.S.)    345)    on   right  of 
owner  of  upland  to  access  to  navigable  water;    (34  L.R.A. (N.S.)   423)   on  right 
to  obstruct  wharf  rights  in  navigable  waters  for  public  purposes,  without  com- 
pensation. 
Rights  of  riparian   owners  in  submerged   lands. 

Cited  in  Brookhaven  v.  Smith,  188  N.  Y.  95,  9  L.R.A.  (N.S.)  334,  80  N.  E.  665, 
11    Ann.   Cas.   1     (dissenting  opinion),   on   the  rights   of   riparian   owners   in  the 
submerged  lands  in  front  of  their  land. 
Power   of   state   to   grant    title   to   submerg-ed    land*. 

Cited   in   Lincoln   Park  v.  Fahrney,  2">0   111.  207,  95  N.  E.   194,   holding  that 
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state  had  power  to  grant  title  to  submerged  lands  in  lake  Michigan  and  shore 
owners  have  no  right  to  erect  piers  thereon  without  consent  of  commissioners. 
Kffeet    of    permission    of    Secretary    of    War    for    structures    in    navigable 
waters. 

Cited  in   Wilson  v.  Hudson  County  Water  Co.  76  N.  J.  Eq.  556,  76  Atl.  560; 
Hubbard   v.   Fort,  188   Fed.  993,— holding  that  license  executed  by   Secretary  of 
\\ar  permitting  placing  of  water  pipes  under  navigable  stream  gives  no  authority 
to  place  same  without  authority  from  state. 
Enjoining-   obstruction   of   public   highways. 

Cited  in  People  ex  rel.  Murphy  v.  Atchison,  T.  &  S.  F.  R.  Co.  217  111.  604,  75 
N.  E.  573,  holding  that  a  court  of  equity  will  enjoin  the  vacating  of  streets  as  a 
part  of  a  scheme  for  elevating  railroad  tracks,  where  it  is  sought  to  be  done 
under  an  invalid  ordinance. 

63  L.  R.  A.  271,  LEE  v.  MISSOURI  P.  R.  CO.  67  Kan.  402,  73  Pac.  110. 
Admission   of   erroneous   evidence    in    an    action   tried   by    the    court    with- 
out   a   jury. 

Followed  in  Usher  v.  Chicago,  R.  I.  &  P.  R.  Co.  71  Kan.  378,  80  Pac.  956, 
holding  that  where  incompetent  evidence  was  admitted  which  should  have  been 
excluded  under  proper  objection  as  not  within  the  issues,  a  ruling  sustaining  a 
«lemurrer  to  the  evidence  will  not  be  reversed  where  with  this  incompetent  evi- 
dence excluded,  there  was  no  cause  of  action  shown. 

Cited  in  Gernert  v.  Griffin,  28  Okla.  736,  116  Pac.  439,  holding  that  judgment 
rendered  by  court  without  jury  will  not  be  reversed  on  account  of  admission  of 
imompeient  evide7ice  unless  record  shows  affirmatively  that  improper  evidence 
affected  result;  Banister  v.  Fallis,  85  Kan.  323,  116  Pac.  822,  holding  that  there  is 
presumption  court  will  disregard  incompetent  evidence  received  in  ruling  upon 
demurrer  to  evidence;  McCready  v.  Crane,  74  Kan.  712,  88  Pac.  748,  holding 
that  a  judgment  rendered  in  a  case  tried  without  a  jury  will  not  be  reversed 
on  account  of  the  admission  of  incompetent  evidence  unless  there  is  no  competent 
evidence  to  support  it,  or  it  is  shown  that  the  incompetent  evidence  affected  the 
result;  Gemmel  v.  Fletcher,  76  Kan.  585,  92  Pac.  713,  holding  that  it  is  not 
reversible  error  in  an  action  tried  by  the  court  without  a  jury,  to  admit  erroneous 
evidence,  unless  it  is  shown  that  it  affected  the  decision ;  Broadie  v.  Carson,  81 
Kan.  469,  106  Pac.  294,  holding  that  where  erroneous  evidence  is  admitted  ten- 
tatively in  an  action  tried  by  the  court  without  a  jury,  it  will  be  presumed  that 
in  rendering  its  decision  the  court  disregarded  all  evidence  that  should  have  been 
excluded. 

63  L.  R.  A.  275,  CORY  v.  SPENCER,  67  Kan.  648,  73  Pac.  920. 
Residence  for  purpose  of  voting. 

Cited  in  Uhls  v.  Allard,  69  Kan.  828,  77  Pac.  572,  holding  that  a  person  ap- 
pointed to,  and  holding,  a  public  office  may  obtain  a  residence  elsewhere  for 
•voting  purposes  if  it  is  his  intention  to  abandon  his  former  residence,  notwith- 
standing the  statute  provides  that  a  person  should  not  gain  or  lose  his  residence 
for  voting  purposes  by  appointment  to  public  office. 

Cited  in  note  (40  L.R.A.(N.S.)  168)  on  acquiring  voting  icsidence  while  at- 
tending school  or  public  institution.  , 

Distinguished  in  State  ex  rel.  Lyle  v.  Willett,  117  Tenn.  350,  97  S.  W.  290, 
holding  that  under  the  constitution  of  the  state,  an  inmate  of  the  national 
soldier's  home,  has  not  a  residence  there  for  the  purposes  of  voting. 
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Meaning    of    ''deemetl." 

Cited  in  Re  Rogers,  19  Out.  L.  Rep.  629,  holding  that  "deemed"  moans  adjudged 
or  conclusively  considered  for  the  purposes  of  legislation. 

63  L.  R.  A.  281,  RE  LEWIS,  67  Kan.  f>62,  100  Am.  St.  Rep.  479,  73  Pac.  77. 

(53  L.  R.  A.  285,  CASSADY  v.  OLD  COLONY  STREET  R.  CO.  184  Mass.  156, 
68  N.  E.  10. 


I'l-fsii  in  pi  i«ni  s    of    in-.i 

Cited  in  Price  v.  Metropolitan  Street  R.  Co.  220  Mo.  456,  132  Am.  St.  Rep.  588, 
119  S.  W.  932;  Louisville  &  S.  I.  Traction  Co.  v.  Worrell,  44  Ind.  App.  490,  8G 
N.  E.  78,  —  holding  that  plaintiff,  in  personal  injury  case,  may  recover  on  pre- 
sumptive as  well  as  direct  evidence  of  defendant's  negligent  act;  Obertoni  v. 
Boston  &  M.  R.  Co.  186  Mass.  483,  67  L.R.A.  423,  71  N.  E.  980,  holding  that  the 
presence  of  a  railway  signal  torpedo  on  the  planking  of  a  railroad  crossing  i» 
not  prima  facie  evidence  of  the  negligence  of  the  railroad  company;  Jarnes  v, 
Boston  Elev.  R.  Co.  201  Mass.  265,  87  N.  E.  474,  holding  that  if  there  are  differ- 
ent kinds  of  negligence  that  might  cause  an  accident,  the  fact  that  the  accident 
happens  from  some  unknown  cause  is  not  enough  to  show  that  it  happened  from 
some  particular  cause;  Carroll  v.  Boston  Elev.  R.  Co.  200  Mass.  536,  86  N.  E. 
793,  on  what  constitutes  prima  facie  evidence  of  negligence. 

Cited  in  footnote  to  Palmer  v.  Warren  Street  R.  Co.  63  L.R.A.  507,  which  holds 
negligence  of  street  railway  company  presumed  from  car  becoming  unmanageable 
on  a  grade. 

Cited    in    notes    (13    L.R.A.  (N.S.)    615)    on    presumption    of   negligence   from 
injury  to  passenger;    (113  Am.  St.  Rep.  1030)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal   injuries. 
—  —  From   explosions   in   electric   cars. 

Cited  in  Chicago  Union  Traction  Co.  v.  Newmiller,  116  111.  App.  631,  holding 
street  railway  company  liable  for  injuries  to  passenger  by  burning  out  of  fuse  in 
the  controller  box,  where  she  was  injured  by  a  rush  of  passengers  caused  by  the 
explosion;  Steverman  v.  Boston  Elev.  R.  Co.  205  Mass.  512,  91  N.  E.  919,  holding 
that  it  is  sufficient  to  show,  in  order  to  recover  for  injury  to  passenger  caused 
by  attempting  to  avoid  apparent  danger,  that  passenger  acted  on  urgency  of 
moment  and  was  hurt,  although  it  afterwards  appeared  that  no  danger  in  fact 
existed;  Gilmore  v.  Milford  &  U.  Street  R.  Co.  193  Mass.  46,  78  N.  E.  744,  holding- 
street  railway  company  liable  for  injuries  to  passenger  by  explosion  in  controller 
box,  where  the  evidence  showed  that  it  was  not  an  ordinary  flash  but  lasted  from 
fifteen  to  twenty  seconds  and  filled  the  whole  front  vestibule  of  the  car;  Beattie 
v.  Boston  Elev.  R.  Co.  201  Mass.  7,  86  N.  E.  920,  holding  that  where  the  plaintiff 
was  injured  by  a  burst  of  flame  from  the  controller  box  on  a  street  car,  and  an 
expert  witmss  testified  that  the  explosion  could  not  have  occurred  unless  there 
was  a  defect  in  the  controller,  the  doctrine  of  res  ipsa  loquitur  applies;  Tracy 
v.  Boston  &  N.  Street  R.  Co.  204  Mass.  17,  90  N.  E.  416,  holding  street  railway 
company  liable  for  injuries  to  passenger  by  blowing  out  of  fuse,  where  it  caused 
the  car  to  jump  so  as  to  throw  passengers  from  their  seats;  Brod  v.  St.  Louis 
Transit  Co.  115  Mo.  App.  210,  91  S.  W.  993,  holding  that  the  doctrine  of  res 
ipsa  loquitur  applied  where  a  passenger  was  injured  by  jumping  or  being  pushed 
through  a  street  car  window,  following  an  explosion  which  caused  the  car  to  burst 
into  flames;  Trotter  v.  St.  Louis  &  Suburban  R.  Co.  122  Mo.  App.  416,  99  S.  W. 
.108,  holding  erroneous  an  instruction  which  was  in  effect  that  the  explosion  of  a 
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fuse  was  prima  facie  negligence,  where  the  evidence  showed  that  the  explosion 
was  only   an  ordinary  one  which   could   have  happened  without   any   negligence. 

Cited   in   note    (2   L.R.A.  (N.S.)    837)    on   application   of   res   ipsa   loquitur  to 
injury  to  passenger  from  disorder  of  electrical  appliances. 
Estoppel  to  urge  res  ipsa  loquitur  by  attempting;  to  explain  accident. 

Followed  without  discussion  in  Sullivan  v.  Rowe,  194  Mass.  503,  80  N.  E.  459. 

Cited  in  McNamara  v.  Boston  &  M.  R.  Co.  202  Mass.  497,  89  N.  E.  .131,  hold- 
ing that  the  mere  fact  that  either  or  both  parties  attempted  to  explain  the  occur- 
rence and  had  failed  in  that  attempt,  does  not  prevent  the  application  of  the 
doctrine  of  res  ipsa  loquitur;  Walters  v.  Seattle,  R.  &  S.  R.  Co.  48  Wash.  236, 
24  L.R.A.  (N.S.)  794,  93  Pac.  419,  holding  that  the  plaintiff  is  not  estopped  to 
urge  the  presumption  of  negligence  merely  because  he  alleged  the  cause  of  the 
accident. 

Cited  in  note  (24  L.R.A.(N.S.)  795)  on  pleading  particular  cause  of  injury 
as  waiver  of  right  to  rely  on  res  ipsa  loquitur. 

63  L.  R.  A.  289,  HUNDLEY  v.  LOUISVILLE  &  N.  R.  CO.  105  Ky.  162,  88  Am. 

St.  Rep.  298,  48  S.  W.  429. 
Inability    for   preventing-   employment    by   others. 

Cited  in  Boyer  v.  Western  U.  Teleg.  Co.  124  Fed.  250,  holding  that  where  an 
employer  kept  a  list  of  men  he  discharged  and  allowed  other  employers  to  in- 
spect this,  which  resulted  in  their  refusing  to  hire  such  discharged  employees, 
they  have  no  right  of  action  against  him  therefor. 

Distinguished  in  Baker  v.  Metropolitan  L.  Ins.  Co.  23  Ky.  L.  Rep.  1176,  55 
L.R.A.  273,  64  S.  W.  913,  holding  that  where  the  term  of  employment  is  indefinite 
and  no  falsehood  or  coercion  is  used  to  procure  the  discharge,  the  servant  has 
no  right  of  action  against  the  defendant  for  procuring  his  discharge  pursuant  to 
a  conspiracy  therefor. 
Blacklisting  of  servants. 

Cited  in  notes   (62  L.R.A.  930;  4  L.R.A.  (X.S.)    1095)    on  duty  to  give  recom- 
mend or  clearance  card  to  discharged  employee;    (4  L.R.A.  (N.S.)   1121)  on  black- 
listing of  servants. 
Liability  for  damages  to  business. 

Cited  in  note  (64  L.R.A.  97)  on  liability  for  damages  to  business  by  injuring 
tangible  property  of  other  party. 

63  L.  R.  A.  296,  SCHEIFERT  v.  BRIEGEL,  90  Minn.  125,  101  Am.  St.  Rep.  399, 

96  N.  W.  44. 
Proper  division  of  lake  bed  among  riparian  owners. 

Cited  in  Rhodes  v.  Cissel,  82  Ark.  370,  101  S.  W.  758,  holding  owner  entitled 
to  take  ratably  with  other  riparian  proprietors,  depending  on  his  frontage  upon 
lake;  Calkins  v.  Hart,  64  Misc.  150,  118  N.  Y.  Supp.  1049,  holding  that  every 
abutting  owner  on  lake  is  entitled  to  land  under  water  in  front  of  his  premises 
to  "thread  of  lake"  which,  where,  there  is  no  outlet  or  inlet  passes  through  center 
of  lake  along  its  longest  diameter. 

Cited  in  footnote  to  Smoulter  v.  Boyd,  66  L.R.A.  829,  which  denies  right  of  any 
riparian  grantee  to  use  of  entire  lake  where  boundary  lines  are  run  through  the 
lake. 

Cited  in  notes  25  L.R.A. (N.S.)  261,  262)  on  division  of  water  front,  alluvion, 
and  flats  between  adjoining  riparian  owners;  (122  Am.  St.  Rep.  985)  on  division 
of  accretion  to  shores  of  lake. 
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63  L.  R.  A.  301,  SOUTHERN  ILLINOIS  &  M.  BRIDGE  CO.  v.  STONE,  174  Mo. 
1,   73   S.   VV.   453. 

Second  appeal  in  194  Mo.  170,  92  S.  W.  475,  affirmed  in  206  U.  S.  272,  51  L. 
ed.  1060,  27  Sup.  Ct.  Rep.  615. 

Later  appeal  in  215  Mo.  291,  114  S.  W.  1084. 
Who   may   exercise    power   of   eminent    domain. 

Cited  in  School  Dist.  v.  Jones,  229  Mo.  520,  129  S.  \V.  705,  holding  that  city, 
town  and  village  school  districts  have  express  statutory  authority  to  exercise 
power  of  eminent  domain  to  acquire  schoolhouse  site;  State  ex  rel.  Dominick  v. 
Superior  Ct.  52  Wash.  202,  21  L.R.A.(N.S.)  453,  100  Pac.  317,  holding  that  the 
generation  and  distribution  of  electricity  is  a  public  use  for  which  the  power  of 
eminent  domain  may  be  exercised,  even  though  the  condemning  company  does  not 
use  the  electricity  itself  but  sells  it  to  others. 
—  Foreign  corporations. 

Cited  in  Miocene  Ditch  Co.  v.  Lyng,  70  C.  C.  A.  458,  138  Fed.  547,  holding  that 
where  the  laws  of  Alaska  provided  for  the  exercise  of  the  right  of  eminent  do- 
main by  corporations,  but  did  not  provide  for  the  incorporation  of  any,  except 
cemetery  and  municipal,  a  domesticated  foreign  corporation  has  the  right  to 
exercise  the  same. 

Distinguished  in  Whitaker  v.  Kilby,  55  Misc.  344,  106  N.  Y.  Supp.  511,  hold- 
ing  that   a   statute   authorizing   foreign    corporations   to   acquire   real   property 
necessary  for  their  corporate  purposes  in  the  same  manner  as  domestic  corpora- 
tions, does  not  give  them  the  power  to  exercise  the  right  of  eminent  domain. 
Approaches  us  part  of  bridge. 

Cited  in  St.  Louis  v.  Terminal  R.  Asso.  211  Mo.  387,  109  S.  W.  641,  on  ap- 
proaches as  a  part  of  the  bridge. 
Rights  and   duties  of  toll-bridge  proprietors. 

Cited  in  note   (30  L.R.A.(N.S.)    361,  362)    on  rights  and  duties  of  toll-bridge 
proprietors. 
Judicial    notice    of    foreign    laws. 

Cited  in  note   (67  L.R.A.  34)   on  judicial  notice  of  foreign  laws. 
Judicial  power  over  eminent  domain. 

Cited  in  note  (22  L.R.A. (N.S.)  8,  9,  18,  21,  71,  135)  on  judicial  power  over 
eminent  domain. 

63  L.  R.  A.  319,  FARLEIGH  v.  KELLEY,  28  Mont.  421,  72  Pac.  756. 
Right  to  open  and  close  will  contest. 

Cited  in  Re  Colbert,  31  Mont.  467,  107  Am.  St.  Rep.  439,  78  Pac.  971,  3  Ann. 
Cas.  952,  holding  that  the  contestant  has  the  right  to  open  and  close  the  case: 
Murphy  v.  Nott,  43  Mont.  373,  116  Pac.  1004,  Ann.  Cas.  1912C,  380,  holding 
that  under  statute  contestant  in  will  contest  occupies  position  of  plaintiff  and 
has  affirmative  of  issue  and  must  prove  it  or  be  defeated. 
Force  of  proof  of  signatures  of  witnesses  to  will. 

Cited  in  Hawkinson's  Will,  143  Wis.  142,  139  Am.  St.  Rep.  1091,  126  N.  W. 
683,  holding  that  proof  of  signatures  of  deceased  witnesses  to  will  prima  facie 
establishes  all  facts  essential  to  due  execution  to  which  witnesses  could  depose, 
if  present. 
Objections  to  evidence  as  a  whole. 

Cited  in  Frederick  v.  Hale,  42  Mont.  164.  112  Pac.  70,  holding  that  offer  of 
proof  containing  some  matters,  evidence  relating  to  which  was  competent,  and 
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others  with  reference  to  which  testimony  was  incompetent,  was  properly  rejected 
in  its  entirety;  Cooper  v.  Bower,  78  Kan.  171,  96  Pac.  794,  holding  that  where 
the  question  objected  to,  contained  several  independent  inquiries,  and  the  ob- 
jection was  made  to  it  in  its  entirety  it  was  error  to  admit  the  testimony  where 
part  of  the  question  was  incompetent;  Bair  v.  Struck,  29  Mont.  54.  63  L.R.A. 
485,  74  Pac.  69,  holding  that  if  the  offer  of  evidence  is  made  as  a  whole  and  it 
contains  objectionable  matter,  no  error  can  be  predicated  upon  the  ruling  of  the 
court  excluding  all;  Thornton-Thomas  Mercantile  Co.  v.  Bretherton,  32  Mont. 
03,  80  Pac.  10,  holding  that  the  objection  to  a  series  of  documents  as  a  whole 
is  not  well  taken  if  some  of  them  are  admissible. 
Duty  of  court  to  separate  two  parts  of  motion. 

Cited  in  Bowlin  Liquor  Co.  v.  Fauver,  43  Mont.  477,  117  Pac.  103,  holding 
that  court  is  under  no  duty  to  separate  two  parts  of  motion  in  supplementary 
proceedings  and  to  refuse  one  and  grant  other,  one  being  proper  to  grant  and 
other  beyond  its  power. 

63  L.  R.  A.  325,  KIPP  v.  BURTOX,  29  Mont.  96,  101  Am.  St.  Rep.  544,  74  Pac. 
85. 

Subsequent  appeal  in  30  Mont.  284,  76  Pac.  563. 
Amendment   of   execution. 

Cited  in  note  (101  Am.  St.  Rep.  558)   on  amending  writs  of  execution. 
Validity   of  official   document   -without   Deal. 

.Distinguished  in  Re  Farrell,  36  Mont.  263,  92  Pac.  785,  holding  that  a  juror's 
certificate  showing  the  number  of  days  attendance  at  court  and  the  amount  to 
which  juror  is  entitled,  is  invalid  if  issued  without  the  seal  of  the  county 
clerk. 

63  L.  R.  A.  329,  HOME  FOR  INCURABLES  v.  NEW  YORK,  187  U.  S.  155,  47 
L.  ed.  117,  23  Sup.  Ct.  Rep.  84. 

Followed  without  discussion  in  St.  Louis  Expended  Metal  Fireproofing  Co.  v. 
Standard  Fireproofing  Co.  195  U.  S.  627,  49  L.  ed.  351,  25  Sup.  Ct.   Rep.  792: 
Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  ed.  328,  27  Sup.  Ct.  Rep.  783;    Paul   v. 
Delaware,  L.  &  W.  R.  Co.  175  N.  Y.  478,  67  N.  E.  1087. 
Jurisdiction  of  Federal   supreme  court. 

Cited  in  Western  Tie  &  Lumber  Co.  v.  Brown,  196  U.  S.  507,  49  L.  ed.  573,  25 
Sup.  Ct.  Rep.  339,  holding  that  the  rejection  of  an  assertion  of  a  right  of  set-off 
in  a  proceedings  in  bankruptcy  raises  a  question  of  Federal  right  which  will 
sustain  an  appeal  from  the  circuit  court  of  appeals  to  the  Federal  supreme  court 
under  the  bankruptcy  act. 

Cited  in  notes  (49  L.  ed.  U.  S.  419)  on  appellate  review  in  Federal  Supreme 
Court  of  state  court  decisions  involving  questions  of  interstate  commerce;  (49 
L.  ed.  U.  S.  554)  on  review  of  decisions  of  state  courts  presenting  question  of 
full  faith  and  credit;  (49  L.  ed.  U.  S.  580)  on  review  of  decisions  of  state  courts 
in  cases  involving  questions  of  bankruptcy;  (49  L.  ed.  U.  S.  786)  on  review  in 
Supreme  Court  of  United  States  of  decisions  of  state  courts  in  cases  involving 
mining  claims;  (50  L.  ed.  U.  S.  165)  on  error  to  state  court  in  cases  involving 
questions  under  national  banking  law;  (50  L.  ed.  U.  S.  383)  on  error  to  state 
courts  in  cases  presenting  merely  abstract  or  moot  questions. 
—  Sufficiency  of  record. 

Cited  in  note   (63  L.R.A.  471,  477)   on  what  record  must  show  respecting  pre- 
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sentation    and    decision    of    Federal    question    to   confer    jurisdiction    on    Federal 
Supreme   Court   of   writ   of  error   to   state   court. 
Certificate  of  state  court  as   showing  Federal   question. 

Cited  in  note   (50  L.  ed.  U.  S.  428,  429)   on  certificate  of  state  court  as  show- 
ing  presence   of   Federal   questions. 
Time   to  raise   federal   question. 

Cited  in  Mutual  L.  Ins.  Co.  v.  McGrew,  ]88  U.  S.  309,  47  L.  ed.  485,  63  L.R.A. 
45,  23  Sup.  Ct.  Rep.  375,  holding  that  a  Federal  question  raised  on  petition  for 
rehearing  in  the  state  court,  and  which  is  decided  without  an  opinion,  is  raised 
too  late  to  confer  jurisdiction  on  the  Federal  Supreme  Court. 

<J3  L.  R.  A.  334,  GERMAN  MUT.  F.  INS.  CO.  v.  FOX,  4  Neb.   (Unof.)  833,  96  N. 

W.  652. 
Avoiding  policy  of  insurance. 

Distinguished  in  Hartford  F.  Ins.  Co.  v.  Liddell  Co.  130  Ga.  12,  14  L.R.A. 
(N.S.)  171,  124  Am.  St.  Rep.  157,  60  S.  E.  104,  holding  where  the  purchaser  of 
two  articles  took  out  insurance  thereon  payable  to  the  sellers  in  case  of  loss, 
and  afterward  gave  one  of  them  a  chattel  mortgage  on  the  article  purchased 
from  the  other,  such  a  chattel  mortgage  avoided  the  policy  under  the  clause 
providing  for  a  forfeiture  in  case  of  such  an  incumbrance. 
—  Temporary  condition  ceasing1  before  loss. 

Cited  in  Bozeman  v.  Sun  Ins.  Co.  170  Ala.  378,  54  So.  178,  holding  that  rule 
that  temporary  alienation  of  insured  property  will  not  avoid  policy,  if  recon- 
veyed  before  loss,  does  not  apply  to  transfer  of  policy  contract. 

Cited  in  note   (10  L.R.A. (N.S.)   738)   on  effect  of  temporary  condition  ceasing 
before   loss,   under  general   provision   against  increase  of  risk,  or  specific  provi- 
sion against  certain  conditions. 
— —  Change   of   title    by   partnership. 

Cited  in  note  (21  L.R.A. (N.S.)  443)  on  formation  of  partnership  or  change  in 
personnel  of  firm  as  affecting  change  of  title  or  ownership  within  provision  of 
policy. 

63  L.  R.  A.  337,  WALLACE  v.  RENO,  27  Nev.  71,  103  Am.  St.  Rep.  747,  73  Pac. 

528. 
Exercise  of  police   power  for   public   welfare. 

Cited  in  Ex  parte  Boyce,  27  Nev.  332,  65  L.R.A.  54,  75  Pac.  1,  1  Ann.  Cas. 
66,  holding  that  a  statute  providing  for  an  eight  hour  day  for  all  workingmen 
in  mines,  smelters,  and  mills  for  the  reduction  of  ores,  is  valid  as  an  exercise  of 
police  power  for  the  benefit  of  the  public  health ;  Pyramid  Land  &  Stock  Co.  v. 
Pierce,  30  Nev.  252,  95  Pac.  210,  upholding  a  statute  providing  for  the  re- 
covery of  attorney's  fees  as  a  part  of  the  damages  for  unlawfully  herding  or 
"razing  stock  on  land  of  another. 
Revocation  of  business  licenses. 

Cited  in  Portland  v.  Cook,  48  Or.  555,  9  L.R.A. (N.S.)  736,  87  Pac.  772,  hold- 
ing that  a  license  to  build  a  slaughter  house  does  not  create  a  contract  with 
the  city,  and  it  may  be  revoked  at  any  time  the  public  health  requires  it;  State 
v.  Durien,  70  Kan.  42,  15  L.R.A. (N.S.)  952,  80  Pac.  987,  holding  that  the 
provisions  of  the  statute  authorizing  the  summary  revocation  of  permit  to  sell 
intoxicating  liquors  are  valid. 

Cited  in  note  (13  L.R.A. (N.S.)  895)  on  right  to  revoke  license  from  public 
without  notice  or  hearing. 
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Review   of  action    of   revoking   body. 

Cited  in  People  ex  rel.  Lodes  v.  Health  Dept.  189  N.  Y.  194,  13  L.R.A.(N.S.) 
899,  82  N.  E.  187,  holding  that  the  action  of  the  state  board  of  health  in  revok- 
ing a  permit  to  sell  milk,  heing  purely  administrative,  it  is  not  subject  to  re- 
view by  appeal  or  certiorari;  State  ex  rel.  Aberdeen  v.  Superior  Ct.  44  Wash. 
531,  87  Pac.  818,  holding  that  the  action  of  the  mayor  and  council  in  revoking 
a  liquor  license,  where  they  have  full  power  to  do  so,  is  not  subject  to  review. 

03  L.  R.  A.  344,  STOXE  v.  GOSS.  65  X.  J.  Eq.  756,  103  Am.  St.  Rep.  794,  55 

Atl.   736. 
Protection  of  trade  secrets. 

Followed  in  Vulcan  Detinning  Co.  v.  American  Can  Co.  72  N.  J.  Eq.  402,  12 
L.R.A. (X.S.)  112,  67  Atl.  339,  holding  that  the  director  of  a  corporation  charged 
with  secrecy  as  to  a  trade  formula,  and  two  discharged  employees  of  the  same, 
who  had  formed  another  company  for  the  purpose  of  using  the  formula  they 
had  learned  would  be  enjoined  from  using  such  formula. 

Cited  in  Pomeroy  Ink  Co.  v.  Pomeroy,  77  X.  J.  Eq.  297,  78  Atl.  698,  to  the 
point  that  employee  of  invester  will  be  enjoined  from  using  or  communicating 
process  or  invention  of  employer;  Stuckes  v.  Xational  Candy  Co.  158  Mo.  App. 
354,  138  S.  W.  352,  holding  that  party  to  action  at  law  is  not  protected  in  per- 
petration of  wrong  nor  suffered  to  reap  benefit  of  it  by  claim  that  to  disclose 
truth  would  subject  him  to  loss;  Taylor  Iron  &  Steel  Co.  v.  X'ichols,  70  N.  J. 
Eq.  545,  61  Atl.  946,  holding  that  one  who  has  learned  trade  secrets  by  his  em- 
ployment, will  be  enjoined  from  disclosing  them  after  entering  the  employ  of 
another;  Stevens  &  Co.  v.  Stiles,  29  R.  I.  410,  20  L.R.A. (X.S.)  937,  71  Atl.  802, 
17  Ann.  Cas.  140;  Taylor  Iron  &  Steel  Co.  v.  Xichols,  73  X.  J.  Eq.  688,  24  L.R.A. 
(X.S.)  939,  133  Am.  St.  Rep.  753,  69  Atl.  186, — holding  that  a  contract  for 
secrecy  may  be  implied  from  the  confidential  relation  between  employee  and  em- 
ployer, and  the  divulging  of  a  secret  will  be  enjoined;  Witkop  &  H.  Co.  v. 
Boyce,  61  Misc.  131,  112  X.  Y.  Supp.  874,  holding  that  equity  will  enjoin  the 
disclosure  of  trade  secrets  learned  because  of  confidential  employment;  Flecken- 
stein  Bros.  Co.  v.  Fleckenstein,  66  X.  J.  Eq.  260,  57  Atl.  1025,  holding  that  on.- 
who  has  sold  his  business  and  the  good  will  thereof,  and  has  covenanted  not  to 
again  engage  in  that  business  as  agent  or  servant,  will  be  enjoined  witli  tin- 
others  who  engaged  him  from  employment  by  the  latter  for  the  purpose  of 
benefiting  from  his  name  and  injuring  the  vendee. 

Cited  in  footnote  to  Stewart  v.  Hook,  63  L.R.A.  255.  which  denies  right  of 
purchaser  of  secret  medicinal  preparation  to  maintain  action  for  damage^ 
against  one  subsequently  purchasing  from  his  grantor. 

Cited  in  notes  (12  L.R.A.(X.S.)  102;  133  Am.  St.  Rep.  760,  763,  765,  768, 
769)  on  protection  of  secret,  processes  and  trade  secrets. 

Distinguished   in   Haskins  v.   Ryan,   71   X.   J.   Eq.    578,   64   Atl.   436,   holding 
that  a  mere  idea  or  plan  which  is  incapable  of  ownership  will  not  be  protected 
from   appropriation. 
Injunction   against   inducing:   breach    of   contract. 

Cited  in  note  (11  L.R.A. (X.S.)  204)  on  injunction  against  inducing  or  assist- 
ing in  continuance  of,  breach  of  contract. 

63  L.  R.  A.  347,  SHIPMAX  v.  PROTECTED  HOME  CIRCLE,  174  X.  Y.  398,  67 

X.  E.  83. 
Motion  to  amend  remittitur  in  175  X.  Y.  498,  67  X.  E.  1090. 
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Suicide  defeating-  recovery  on  benefit  certificate. 

Cited  in  Davis  v.  Supreme  Council  R.  A.  195  Mass.  407,  10  L.R.A. (N.S.)  723T 
81  N.  E.  294,  11  Ann.  Cas.  777,  holding  that  beneficiary  cannot  recover  under 
certificate  where  insured  takes  his  own  life  and  the  certificate  is  silent  on  sub- 
ject of  suicide;  Plunkett  v.  Supreme  Conclave  I.  0.  H.  105  Va.  648,  55  S.  E.  9, 
holding  that  beneficiary  cannot  recover  on  certificate  where  insured  committed 
suicide  while  sane  and  the  policy  was  silent  on  the  subject  though  a  subsequent- 
ly passed  by-law  provided  against  recovery  in  case  of  sane  or  insane  self-destruc- 
tion. 

Cited  in  notes  (8  L.R.A.  (N.S.)  1.124.  1325)  on  suicide  while  sane  as  defense 
to  action  on  policy  or  certificate  containing  no  provision  as  to  effect  thereof; 
(]7  L.R.A.(N.S.)  267)  on  effect  of  words  "sane  or  insane,"  etc.,  in  suicide  clause 
in  life  policy. 

Distinguished  in  Lange  v.  Royal  Highlanders,  75  Neb.  202,  10  L.R.A.  (N.S.) 
673,  121  Am.  St.  Rep.  786,  110  N.  W.  1110,  holding  that  unless  "contract"  of  in- 
surance provides  in  express  terms  that  suicide  will  defeat  recovery,  recovery 
may  be  had. 

Disapproved  in  Grand  Legion,  S.  K.  A.  v.  Beaty,  224  111.  350,  8  L.R.A. (N.S.) 
1129,  79  N.  E.  565,  8  Ann.  Cas.  160,  holding  that  suicide  of  a  member  of  a  bene- 
fit society  by  his  sane  act  will  not  defeat  recovery  by  beneficiary  where  policy- 
is  silent  on  the  subject. 
Self  destruction  by  insane  act. 

Cited  in  Mauch  v.  Supreme  Tent,  B.  II.  100  App.  Div.  51,  91  N.  Y.  Supp.  367, 
holding  that  self  destruction  while  insane  does  not  come  within  a  suicide  clause 
in  an  insurance  policy. 
Presumptions   from   suicide. 

Cited  in  Rudolph  v.  United  States,  36  App.  D.  C.  385,  holding  that  presump- 
tion is  that  one  who  commits  suicide  is  sane,  so  that  admission  by  demurrer 
that  person  committed  suicide,  is  admission  that  he  was  sane  when  he  killed 
himself;  Roche  v.  Nason,  185  N.  Y.  137,  77  N.  E.  1007,  Affirming  105  App.  Div. 
265,  93  N.  Y.  Supp.  565,  holding  insanity  not  inferable  from  the  mere  act  of 
suicide. 
Release  of  insurer  by  death  due  to  violation  of  law. 

Cited  in  footnote  to  Supreme  Lodge  K.  of  P.  v.  Bradley,  67  L.R.A.  770,  which 
holds  clause  in  policy  relieving  insurer  from  liability  for  death  due  to  viola- 
tion of  any  criminal  law  inapplicable  where  insured  was  shot  while  attempting 
in  good  faith  to  escape  from  a  personal  difficulty  brought  on  by  himself. 

Cited   in  note    (13   L.R.A. (N.S.)    261)    on  necessity  that  death   be   reasonable 
and  legitimate  consequence  of  violation  of  law,  to  relieve  insurer. 
Itiu-IiiN  of  beneficiaries  under  certificate  of  insurance. 

Cited  in  Bradshaw  v.  Mutual  L.  Ins.  Co.  205  N.  Y.  470,  98  N.  E.  851,  holding 
that  where  insurance  policy  issued  on  husband's  life,  upon  application  signed  in 
name  of  wife  by  him,  for  her  use,  or  their  children  if  she  should  not  be  living 
at  his  death,  and  he  paid  premiums,  he  acquired  neither  interest  in  nor  power 
of  disposition  over  policy;  Prichard  v.  Security  Mut.  L.  Ins.  Co.  140  App.  Div. 
881,  124  N.  Y.  Supp.  650,  holding  that  beneficiary  under  life  policy  which  insurer 
has  attempted  to  forfeit  is  not  necessary  party  to  action  by  insured  to  restore 
it;  Bradshaw  v.  Mutual  L.  Ins.  Co.  109  App.  Div.  380,  95  N.  Y.  Supp.  780,  on 
the  vested  rights  of  a  beneficiary  under  benefit  policy;  Mathieu  v.  Mathieu,  112 
Md.  628,  77  Atl.  112,  holding  that  a  beneficiary  may  not  object  to  a  subsequent 
by-law  relating  to  change  of  beneficiaries,  he  not  having  a  vested  right;  Grand 
Lodge  A.  O.  U.  W.  v.  O'Malley,  114  Mo.  App.  201,  89  S.  W.  68;  Grand 
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Lodge  A.  0.  U.  W.  v.  McFadden,  213  Mo.  284,  111  S.  W.  1172,— holding  that  a 
beneficiary  nut  having  a  vested  right  under  certificate  may  not  object  to  a  change 
of  beneficiary  though  he  kept  certificate  alive  for  twelve  years;  Klee  v.  Klee,  47 
Misc.  102,  93  X.  Y.  Supp.  588,  holding  that  an  application  for  cancellation  of 
certificate  in  favor  of  wife  followed  by  the  taking  out  of  another  in  favor  of 
mother  with  whom  insured  was  living  is  effectual. 
Impairment  of  vented  righta  1>y  subsequent  by-la  YVS. 

Cited  in  Green  v.  Supreme  Council,  R.  A.  144  App.  Div.  703,  129  X.  Y.  Supp. 
791,  holding  that  when  fraternal  insurance  contract  provides  for  payment  of 
fixed  sum  on  happening  of  event,  such  as  death  of  member,  amount  of  insur- 
ance cannot  be  reduced  without  member's  consent,  though  general  power  to 
amend  by-laws  is  reserved;  United  Benev.  Asso.  v.  Cass,  54  Tex.  Civ.  App.  633, 
119  S.  W.  123,  holding  that  certificate  in  fraternal  benefit  society  cannot  be  en- 
forced where  member  failed  to  pay  either  original  or  increased  assessment  and 
by-laws  and  certificate  recognized  right  to  increase  rates;  Wright  v.  Knights  of 
Maccabees,  196  N.  Y.  394,  31  L.R.A.(X.S.)  432,  134  Am.  St.  Rep.  838,  89  N.  E. 
1078,  holding  that  mutual  benefit  society  cannot  decrease  benefits  under  re- 
served power  to  amend;  Theorell  v.  Supreme  Court  of  Honor,  115  111.  App. 
318,  holding  that  r.nder  an  agreement  to  be  bound  by  subsequent  by-laws  a  mem- 
ber of  benefit  society  must  abide  by  a  by-law  changing  basis  of  recovery  from 
loss  of  use  of  limbs  to  actual  amputation:  Williams  v.  Supreme  Council  C.  M. 
B.  A.  152  Mich.  8,  115  X.  \Y.  1060,  holding  that  the  application  signed  by  a 
member  is  part  of  his  contract  of  insurance  and  where  it  provides  that  he  be 
bound  by  subsequent  by-laws  he  must  comply  with  change  made  in  rate  of  in- 
surance; Ayers  v.  Grand  Lodge  A.  O.  U.  W.  388  X.  Y.  285,  80  X.  E.  1020,  hold- 
ing that  under  a  reserved  power  of  amendment  of  by-laws  a  benefit  society 
•cannot  declare  a  member  to  have  forfeited  his  rights  because  occupied  in  a  call- 
ing prohibited  only  by  an  after  passed  by-law:  Wright  v.  Knights  of  ^Maccabees, 
196  N.  Y.  400,  31  L.R.A.(N.S.)  432,  134  Am.  St.  Rep.  838,  89  N.  E.  1078,  hold- 
ing void  a  by-law  reducing  amount  of  benefit  or  raising  insurance  rate  although 
policy  provides  for  subsequent  amendments:  McCloskey  v.  Supreme  Council,  A. 
L.  H.  109  App.  Div.  316,  96  N.  Y*.  Supp.  347,  holding  that  all  by-laws  except 
those  affecting  vested  rights  of  beneficiaries  and  insured  which  are  regularly 
enacted  are  binding  on  insured  who  has  agreed  to  be  bound  by  existing  and 
future  by-laws. 

Cited  in  note  (31  L.R.A.(X.S.)  424,  428)  on  right  of  mutual  benefit  society 
to  decrease  benefits. 

03  L.  R.  A.  353,  PEOPLE  v.  SULLIVAN,  173  X.  Y.  122,  39  Am.  St.  Rep.  582, 
65  X.  E.  989. 

Xew  trial  denied  in  40  Misc.  309,  81  X.  Y.  Supp.  989,  17  X.  Y.  Crirn.  Rep. 
271. 

Followed  without  discussion  in  People  v.  O'Connor,   175  X.  Y.  477,  67   X.  E. 
1087. 
Homicide   in   committalon   of   unlawful   act. 

Cited  in  People  v.  Lagroppo,  90  App.  Div.  229,  86  X.  Y.  Supp.  116.  18  X.  Y. 
Crim.  Rep.  87,  holding  that  all  of  four  men  who  were  chasing  another  to  inflict 
injury  on  him  were  guilty  of  murder  though  lie  was  only  stabbed  to  death  by 
one  of  them. 

Cited  in  footnote  to  Potter  v.  State,  64  L.R.A.  942,  which  holds  death  of  one 
of  participants  in  a  friendly  scuffle,  through  accidental  discharge  of  pistol 
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carried   in   pocket   of   the   other   contrary    to   statute  not   manslaughter  as   death 
by  wrongful  act. 

Cited  in  notes  (fi6  L.R.A.  356,  38.1)  on  homicide  in  resisting  arrest,  or  of 
officers  of  justice;  (3  L.R.A.  (N.S.)  1158)  on  homicide  by  misadventure  in  doing 
lawful  act;  (6  L.R.A.(X.S.)  3156)  on  liability  of  one  assisting  in  burglary 
during  which  companion  commits  murder;  (16  L.R.A.(X.S.)  328)  on  homicide 
by  causing  death  from  fright  by  unlawful  act;  (28  L.R.A.(X.S.)  770)  on  criminal 
responsibility  for  inflicting  death  in  course  of  violating  municipal  ordinance. 
—  Xecessity  of  premeditation. 

Cited  in  People  v.  Flanigan,  174  X.  Y.  367,  66  X.  E.  988,  17  X.  Y.  Grim.  Rep. 
311.  holding  that  both  of  two  felons  are  guilty  of  murder  in  the  first  degree 
where  without  premeditation  in  escaping  from  prison  they  both  hit  the  keeper, 
the  blow  from  one  only  being  fatal;  People  v.  Huter,  184  X.  Y.  240,  77  X.  E. 
6;  Com.  v.  Bodner,  16  Pa.  Dist.  R.  910,  34  Pa.  Co.  Ct.  403, — on  the  implication 
of  premeditation  from  the  circumstance  that  murder  was  done  in  the  perpetra- 
tion of  a  felony;  People  v.  Morse,  196  X.  Y.  309,  89  X.  E.  816,  holding  question 
of  premeditation  presented  where  person  after  robbery  in  attempting  to  escape 
down  street  ran  into  a  policeman  and  shot  him  with  a  revolver  which  he  had 
carried  for  some  time.  ^.  ».«.  . 

-  ,'<          ,»  *<«**•>  •j-.^'V  -*• 
Attempt  to  commit  crime. 

Cited  in  People  v.  Pisano,  142  App.  Div.  528,  127  X.  Y.  Supp.  204,  holding 
that  mere  intent  to  commit  crime  is  not  sufficient  upon  which  to  found  indict- 
ment unless  accompanied  by  some  overt  act;  Stokes  v.  State,  92  Miss.  428,  21 
L.R.A.  (X.S.)  901,  46  So.  627,  holding  that  persons  intending  to  commit  a  crime 
are  guilty  of  an  attempt  where  they  are  arrested  while  in  the  act  of  completing 
the  details  preliminary  to  the  act;  People  v.  Mills,  178  X.  Y.  285.  67  L.R.A.  136, 
70  X.  E.  786,  18  X.  Y.  Crim.  Rep.  282,  holding  person  procuring  another  to  burn 
a  building  and  supplying  the  matches  therefor  guilty  of  attempt  to  commit 
arson  though  the  prisoner  did  not  intend  to  be  present  nor  did  his  agent  intend 
to  do  the  act ;  People  v.  Buckley,  91  App.  Div.  589,  87  X.  Y.  Supp.  191,  18  X.  Y. 
(rim.  Rep.  218,  holding  that  the  sending  of  a  letter  establishing  a  secret  cipher 
communication  with  a  prisoner  with  a  view  to  his  escape  is  an  act  tending  to 
effect  the  commission  of  a  crime  and  constitutes  an  attempt;  People  v.  Conrad1. 
102  App.  Div.  572,  92  X.  Y.  Supp.  606,  19  X.  Y.  Crim.  Rep.  265.  holding  that 
the  strapping  of  a  patient  on  an  operating  table,  the  arrangement  of  proper 
instruments  and  their  sterilization  and  other  necessary  preparatory  acts,  are 
sufficient  to  constitute  an  attempt  at  abortion;  People  v.  Jaffe,  112  App.  Div. 
523,  98  S.  Y.  Supp.  48G,  19  X.  Y.  Crim.  Rep.  286,  holding  accused  guilty  of  an 
attempt  to  receive  stolen  goods  where  he  purchased  such  goods  of  a  clerk  after 
measuring  them,  he  at  the  time  believing  them  to  have  been  stolen  according-; 
to  a  prearranged  plan,  though  they  were  in  fact  merely  decoys;  State  v.  Taytor,. 
47  Or.  462,  4  L.R.A.(XT.S.)  421,  84  Pac.  82,  8  Ann.  Cas.  627,  holding  that  the; 
payment  of  money  and  furnishing  of  implements  to  burn  a  building  constitute 
overt  acts  justifying  conviction  for  attempt  to  commit  arson. 

Cited  in  note   (6  L.R.A.(X.S.)    805)    on  procuring  or  providing  instrumentali- 
ties with  intent  to  commit  crime,  as  an  attempt. 
Inconsistency   in    tlmli  iiu*. 

Cited  in  Walsh  v.  United  States,  98  C.  C.  A.  461,  174  Fed.  620,  holding  that 
inconsistancies   in   findings  on  the  method  of  a  misapplication    of    funds    under 
different  counts  where  in  all  of  the  counts  the  gravamen  of  the  offense  was  the^ 
misapplication,   being  on   immaterial  points  are  not  fatal. 
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Conviction  under  two   distinct  theories. 

Cited  in  People  v.  Pekarz,  185  X.  Y.  480,  78  X.  E.  294,  holding  that  defendant 
could  be  convicted  of  murder  in  first  degree  under  theory  of  premeditation  or 
while  engaged  in  the  commission  of  a  felony  where  he  borrowed  hammer  and 
went  to  house  and  killed  a  woman  and  at  same  time  took  small  sum  of  money 
from  her. 
Sufficiency  of  indictment  for  murder. 

Cited  in  Holmes  v.  State,  6  Okla.  Crim.  Rep.  575,  119  Pac.  430,  holding  that 
under  indictment  charging  murder,  conviction  can  be  had,  if  warranted  by  evi- 
dence, under  any  subdivision  of  statute  denning  murder;  People  v.  Walter,  203 
N.  Y.  489,  97  N.  E.  30,  holding  that  under  indictment  for  murder  in  common- 
law  form  physicians  were  properly  allowed  to  testify  to  taking  of  certain  matter 
from  vagina  of  deceased,  which  was  found  to  contain  spermatozoa,  as  bearing 
upon  motive  and  as  tending  to  show  that  killing  was  done  while  perpetrating 
another  crime;  People  v.  Friedman,  205  N.  Y.  164,  45  L.R.A. (N.S.)  55,  98  X.  E. 
471;  People  v.  Schermerhorn,  203  X.  Y.  72,  96  X.  E.  376, — holding  that  indict- 
ment for  murder  in  common-law  form  is  sufficient  to  sustain  conviction  of  mur- 
der in  first  degree  where  proof  brings  case  within  statutory  definition  that 
homicide  committed  while  committing  felony  constitutes  murder  in  first  degree; 
People  v.  Darragh,  141  App.  Div.  419,  126  X.  Y.  Supp.  522  (dissenting  opinion), 
on  indictment  for  murder  in  common  law  form  as  sufficient  to  permit  proof  of 
facts  to  bring  case  within  any  of  provisions  defining  murder  in  first  degree. 

Annotation  cited  in  Andrews  v.  People,  33  Colo.  198,  108  Am.  St.  Rep.  76,  79 
Pac.  1031,  on  indictments  and  proof  thereunder  for  murder  committed  in  the 
perpetration  of  a  felony. 

62  L.  R.  A.  406,  PEOPLE  v.  ADAMS,  176  X.  Y.  351,  98  Am.  St.  Rep.  675,  68 

N.  E.  636. 
\  iliui.xsiliilit  >    of  article*)   taken   from   accused  person. 

Cited  in  State  v.  Fuller,  34  Mont.  25,  8  L.R.A.  (X.S.)  768,  85  Pac.  369,  9 
Ann.  Cas.  648,  holding  that  shoes  taken  from  accused  after  crime  are  admissible 
to  show  that  they  correspond  to  tracks  found  in  vicinity  of  crime,  the  taking  of 
the  shoes  not  being  an  unreasonable  seizure:  People  v.  Katzenstein,  70  Misc. 
190,  128  X.  Y.  Supp.  473,  holding  that  mere  illegal  arrest  by  officer,  or  improper 
issuance  of  subpoena  to  accused,  subsequent  to  finding  of  indictment,  does  not 
render  defendant  immune  from  indictment;  People  v.  C'ahill,  126  App.  Div.  397, 
110  X.  Y.  Supp.  728  (dissenting  opinion),  on  disregard  by  courts  of  the  manner 
of  obtaining  evidence  in  criminal  action. 

Cited  in  notes   (136  Am.  St.  Rep.  141,  142,  154,  155,  160)   on  admissibility  of 
evidence    wrongfully    obtained   by    unreasonable   search    and   seizure;     (8    L.R.A. 
(N.S.)    762,   763)    on   admissibility   against   defendant   of   documents   or  articles 
iaken  from  him. 
Self  incrimination. 

Cited  in  State  v.  Petty,  32  Xev.  390,  108  Pac.  934,  Ann.  Cas.  3912D,  223, 
holding  that  where  defense  in  homicide  case  was  sadistic  insanity,  and  accused 
-was  examined  by  physicians  for  purpose  of  testifying  as  to  his  physical  condition 
as  bearing  upon  question  of  insanity,  accused  was  not  compelled  to  testify 
against  himself  under  order  of  court  for  physical  examination  at  request  of 
state;  People  ex  rel.  Zotti  v.  Flynn,  135  App.  Div.  284,  120  X.  Y.  Supp.  511,  on 
compulsion  of  accused  to  testify  against  himself;  People  v.  Furlong,  187  X.  Y. 
212,  79  X.  E.  978,  holding  that  statements  made  to  a  doctor  sent  by  court  to 
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examine  accused  for  sanity,  may  be  properly  used  on  trial  as  voluntary  statement 
where  accused  was  warned  that  anything  he  said  would  be  used  against  him; 
People  ex  rel.  Ferguson  v.  Reardon.  124  App.  Div.  821.  109  X.  Y.  Supp.  f>04, 
holding  that  evidence  obtained  by  state  comptroller  through  an  authorized 
examination  of  corporation's  books  may  be  used  to  convict  corporation  of  crime 
imposed  by  statute  authorizing  the  examination. 
Effect  of  unanimous  affirmance  by  intermediate  court. 

Cited  in  People  v.  Maggiore,  189  X.  Y.  514,  81  X.  E.  773,  holding  that  after 
a   unanimous  affirmance  of  judgment  by  justices  of  Appellate  Division  the  evi- 
dence upon  trial  cannot  be  reviewed  in  this  court  as  to  its  sufficiency. 
Validity  of  Indeterminate  sentence   laiv. 

Cited  in  People  ex  rel.  Bettram  v.  Flynn,  55  Misc.  25,  105  N.  Y.  Supp.  551; 
People  v.  Madden,  120  App.  Div.  343,  105  X.  Y.  Supp.  554, — holding  that  a 
statute  providing  for  a  sentence  of  person  convicted  of  a  felony  in  state  re- 
formatory without  a  fixed  term  and  allowing  absolute  discharge  to  the  discretion 
of  prison  officials  is  not  unconstitutional;  People  ex  rel.  St.  Clair  v.  Davis, 
143  App.  Div.  587,  127  N.  Y.  Supp.  1072,  holding  that  provision  of  city  of  Xew 
York  charter  authorizing  commitment  of  women  between  sixteen  and  thirty  to 
reformatory  on  conviction  of  being  prostitutes  is  constitutional. 
Indictment  in  lang-uag-e  of  statute. 

Cited  in  People  v.  Alderdice,  120  App.  Div.  370,  105  XT.  Y.  Supp.  395,  holding 
that  an  indictment  closely  following  statute  defining  forgery  in  the  first  degree 
is  sufficient. 
Validity  of  statutes  as  to  possession  of  property  capable  of  criminal  use. 

Cited  in  footnote  to  McConnell  v.  McKillip,  65  L.R.A.  611,  which  holds  void 
statute  authorizing  game  warden  to  seize  and  forfeit  to  state  without  hearing 
all  guns,  dogs,  decoys,  fishing  tackle,  etc.,  used  by  unlicensed  person  hunting 
or  fishing. 

Cited  in  note  (12  L.R.A.  (X.S. )  395)  on  gambling  device  as  property  within 
constitutional  protection. 

63  L.  R.  A.  411,  RE  FIRST  CHURCH  OF  CHRIST,  205  Pa.  543,  97  Am.  St.  Rep. 

753,  55  Atl.  536. 
Refusal  of  charter  to  unincorporated  society. 

Cited  in  Fourth  Ward  Democratic  Club,  20  Pa.  Dist.  R.  842,  holding  that  un- 
incorporated club,  whose  members  authorize  sale  of  liquor  among  themselves  to 
assist  in  maintaining  it,  will  be  refused  charter. 
Practice   of   medicine   without   license. 

Cited  in  Hazlitt  v.  State,  175  Ind.  126,  93  X".  E.  669,  holding  that  one  practis- 
ing medicine  without  license  is  punishable  therefor. 
Practice  of  Christian  Science. 

Cited   in   footnote  to  State  v.  Marble,   70  , L.R.A.  835,   which  upholds  statui 
exacting  license  fee  from  one  giving  Christian  Science  treatment  for  fee. 

Cited  in  note   (98  Am.  St.  Rep.  752,  753,  755)   on  practice  of  Christian  Sciend 
as  practice  of  medicine. 

63  L.  R.  A.  416,  COLE  v.  GERMAX  SAV.  &  L.  SOC.  59  C.  C.  A.  593,  124  Fed.  113 
Proximate   cause. 

Cited  in  Jennings  v.  Davis,  109  C.  C.  A.  451,  187  Fed.  712,  holding  that  act  o1 
blacksmith  was  proximate  cause  of  fire  where  he  with  knowledge  of  danger  from 
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fire  because  of  oil  under  floor  of  shop  occupied  by  him  permitted  red  hot  iron 
to  fall  through  crack  in  floor,  where  it  set  fire,  although  defendant  was  negligent 
in  permitting  oil  to  be  there;  Parkinson  v.  Kortuni,  148  Iowa.  222,  127  N.  W. 
208,  holding  that  no  recovery  can  be  had  in  absence  of  proof  that  injury  resulted 
in  consequence  of  wrongful  act,  although  injury  resulting  need  not  be  shown  to 
be  one  such  as  might  have  been  reasonably  anticipated;  Toledo,  St.  L.  &  W.  R. 
Co.  v.  Kountz,  94  C.  C.  A.  244,  168  Fed.  838,  holding  that  the  first  of  a  chain 
of  causes  contributing  to  an  injury  is  not  necessarily  the  proximate  cause,  the 
proximate  cause  being  the  dominant  efficient  cause;  Milostan  v.  Chicago,  148 
111.  App.  547,  holding  an  unguarded  areaway  not  to  have  any  causal  connection 
with  injury  occasioned  by  the  wilful  physical  act  of  one  person  pushing  another 
into  the  opening  thereof:  Xickey  v.  Steuder,  164  Ind.  192,  73  N.  E.  117,  holding 
employer  not  liable  for  injury  to  fourteen  year  old  servant  caused  by  a  customer's 
independent  negligeiit  act  though  it  is  negligence  per  se  to  employ  a  child  of  such 
age;  Brubaker  v.  Kansas  City  Electric  Light  Co.  130  Mo.  App.  448,  110  S.  W.  12, 
holding  failure  of  defendant  to  properly  construct  its  line  of  light  wires  not  the 
proximate  cause  of  injury  from  contact  with  a  wire  connected  onto  insulated 
wire  of  defendant  by  a  third  person ;  United  States  Fidelity  &  G.  Co.  v.  Des 
Moines  Nat.  Bank,  74  C.  C.  A.  553,  145  Fed.  281,  holding  that  failure  to  count 
the  reserve  cash  in  a  bank  each  day  as  should  be  done,  has  no  causal  connection 
with  a  loss  sustained  by  a  taking  of  part  thereof  by  another  employee;  Wyckoff 
v.  Pajaro  Valley  Consol.  R.  Co.  11  Cal.  App.  112.  103  Pac.  1100,  holding  that 
negligence  of  defendant  in  moving  car  from  loading  post  not  the  proximate 
cause  of  a  wreck  caused  by  negligent  leaving  of  loading  chain  on  track  by 
third  party;  Mella  v.  Northern  S.  S.  Co.  162  Fed.  513,  holding  that  deatli  from 
paralysis  of  the  heart  caused  by  unnecessary  admin  i^ti  ation  of  chloroform  has 
no  proximate  connection  with  the  negligence  causing  injury  for  which  chloro- 
form was  given;  Winona  v.  Botzet,  23  L.R.A.  (N.S.)  213.  l»4  C.  C.  A.  563.  Iti'.t 
Fed.  329,  holding  blast  of  whistle  to  be  the  proximate  cause  of  death  where  team 
was  caused  to  run  away,  the  tugs  became  unfastened,  the  pole  came  down  and 
deceased  was  hurled  to  the  ground:  The  Santa  Rita,  173  Fed.  417,  holding 
wrongful  discharge  of  oil  onto  waters  of  bay  not  proximate  cause  of  damage  to 
ship  from  fire  started  independently  on  the  dock  and  augmented  by  presence  of 
oil  around  the  ship. 

Cited  in  footnotes  to  Nelson  v.  Narragansett  E.  L.  Co.  67  L.R.A.  116,  which 
holds  placing  of  electric  light  close  to  trolley  wire  at  a  curve  not  proximate 
cause  of  injury  to  one  struck  by  glass  falling  from  globe  when  broken  by  trolley 
leaving  wire;  Stephenson  v.  Corder,  69  L.R.A.  246,  which  holds  striking  of  one 
horse  of  heavily  loaded  team  by  boy  in  turning  over  hitching  rail  proximate 
cause  of  their  breaking  loose  and  running  over  person;  Colin  v.  May,  69  L.R.A. 
800,  which  holds  occupant  of  lower  floors  who  block  stairway  liable  for  injury  to 
tenant  of  upper  floor  who  is  thereby  compelled  to  drop  a  considerable  distance 
to  escape  a  tire. 

Cited  in  note  (22  L.R.A.  (X.S.)  298)  on  leaving  elevator  in  position  to  be 
operated  by  stranger  as  proximate  cause  of  injury  to  passenger. 

Distinguished  in  Farrier  v.  Colorado  Springs  Rapid  Transit  R.  Co.  42  Colo. 
339,  126  Am.  St.  Rep.  158,  95  Pac.  294,  where  the  defendant  had  the  right  to 
exercise  control  over  the  third  person  connected  with  the  injury;  Gardner  v. 
Waterloo  Cream  Separator  Co.  134  Iowa.  9,  111  X.  W.  316,  where  the  defend- 
ant had  not  provided  a  proper  barrier  which  had  been  left  unhooked  by  a  third 
person. 
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— —  Probable  result   of  iieg-Hft-enee. 

Cited  in  Johnston  v.  New  Omaha  Thomson-Houston  Electric  Light  Co.  78 
Nob.  26,  17  L.R.A.  (N.S.)  437,  110  N.  W.  711,  holding  that  defendant  conld  not, 
reasonably  expect  that  a  child  would  go  to  an  out  of  the  way  place  to  play  with 
a  wire  not  properly  insulated  and  defendant  is  not  liable  for  injuries  caused 
thereby,  although  negligent;  Edgar  v.  Rio  Grande  Western  R.  Co.  32  Utah,  341, 
11  L.R.A.(N.S.)  744,  12,3  Am.  St.  Rep.  867,  90  Pac.  745,  holding  that  a  wreck 
could  not  be  reasonably  anticipated  from  leaving  of  switch  unlocked  where  it 
would  take  an  intentional  exertion  of  seventy-five  pounds  to  break  the  continuity 
of  the  rails;  Bryant  v.  Beebe  &  R.  Furniture  Co.  78  Neb.  159,  110  N.  W.  690, 
holding  that  employer  cannot  be  expected  to  foresee  injury  from  use  of  defective 
trucks  caused  by  an  unwarranted  use  thereof;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Calhoun,  213  U.  S.  8,  53  L.  ed.  674,  29  Sup.  Ct.  Rep.  321,  holding  defendant  not 
liable  for  negligently  leaving  truck  near  track  on  platform  in  the  dark,  causing 
a  man  running  with  a  child  in  his  arms  to  restore  it  to  its  mother,  to  fall  and 
injure  it:  Kreigh  v.  Westinghouse,  C.  K.  &  Co.  11  L.R.A. (N.S.)  687,  81  C.  C. 
A.  338,  152  Fed.  122,  holding  that  injury  could  not  be  expected  to  follow  a  failure 
to  promulgate  a  code  of  signals  of  warning  superintendent  to  get  out  of  path  of 
a  bucket  where  he  did  not  necessarily  have  to  stand  in  position  of  danger;  Teis 
v.  Smuggler  Min.  Co.  15  L.R.A. (N.S.)  899,  85  C.  C.  A.  478,  158  Fed.  267,  hold- 
ing that  a  leg  broken  in  carrying  insensible  man  up  from  mine  could  not  be  fore- 
seen as  a  probable  result  of  negligently  allowing  gas  to  accumulate  in  the  mine 
causing  the  insensibility;  Citizens  Gas  &  Electric  Co.  v.  Nicholson,  81  C.  C.  A. 
515,  152  Fed.  392,  holding  that  the  intervening  act  of  driver  in  driving  onto  a 
pile  of  dirt  in  street  left  unguarded  is  one  that  should  have  been  anticipated  and 
the  negligent  leaving  of  the  dirt  is  therefore  the  proximate  cause;  Sydnor  v. 
Arnold,  122  Ky.  562,  92  S.  W.  289,  holding  that  defendants  in  piling  lumber  in 
the  streets  are  not  excused  from  liability  for  injury  therefrom  because  it  was 
knocked  over  by  third  person,  if  they  might  reasonably  anticipate  such  injury. 

Cited  in  note  (11  L.R.A. (N.S.)  686)  on  anticipation  as  element  of  proximate 
cause. 

Distinguished  in  Steven  v.  Saunders,  34  App.  D.  C.  336,  where  the  intervening 
agency  might  have  been  reasonably  anticipated. 
—  Duty  to  anticipate  negligence. 

Cited  in  Penny  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  302,  32  L.R.A. (N.S.) 
1212,  69  S.  E.  238,  holding  that  carrier  is  not  answerable  for  act  of  one  of  its 
employees  who  is  riding  on  the  train  as  passenger,  when  not  on  duty,  in  engag- 
ing in  altercation  with  passenger  to  injury  of  third  person,  where  such  acts 
could  not  be  anticipated;  American  Bridge  Co.  v.  Seeds,  11  L.R.A. (N.S.)  1045, 
75  C.  C.  A.  407,  144  Fed.  609,  holding  that  the  independent  voluntary  negligence 
of  foreman  in  giving  order  causing  injury  alone  is  actionable,  the  failure  of 
master  to  provide  certain  appliances  not  having  any  connection  and  he  not 
being  under  duty  to  anticipate  negligence  of  his  servants. 
Obvious  da  liters. 

Cited  in  American  Bridge  Co.  v.  Seeds,  11  L.R.A. (N.S.)   1148,  75  C.  C.  A.  407, 
144  Fed.   614,  holding  master  not  liable  for  injury  to  servant  who  fell  from  a 
bridge  structure  scaffolding  because  it  had  no  flooring  between  the  stringers,  the 
lack  of  such  flooring  being  very  noticeable. 
Proof  Niiflicieiit   to   »-o  to  jury. 

Cited  in   Bank  of  TTavelock  v.  Western  U.  Teleg.  Co.  4  L.R,A.(N.S.)    186,  72 
C.  C.  A.  580,  141  Fed.  527,  5  Ann.  Cas.  515,  holding  that  a  question  of  sufficiency 
L.R.A.  Au.  Vol.  VI.— 56. 
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of  the  evidence  always  arises  for  the  court  immediately  after  all  the  evidence  has 
been  offered  and  accepted  and  the  parties  have  closed;  St.  Louis  Cordage  Co.  v. 
Miller,  63  L.R.A.  563,  61  C.  C.  A.  477,  126  Fed.  508,  holding  that  there  was  no 
substantial  evidence  for  the  jury  to  warrant  recovery  where  evidence  clearly 
showed  the  dangerous  nature  of  machinery  causing  injury  and  that  its  danger 
was  fully  known  to  plaintiff,  risk  from  such  danger  being  assumable  under  the 
law. 

Distinguished  in  Trulock  v.  Willey,  112  C.  C.  A.  ],  187  Fed.  959,  holding  that 
where  guest  in  hotel,  while  carrying  large  bundle  of  laundry  and  heavy  suit  case 
was  injured  by  falling  down  elevator  shaft,  door  of  which  was  open  and  without 
protection,  question  of  contributory  negligence  was  for  jury. 
Nonsuit. 

Cited  in  Brown  v.  American  Steel  &  \Yire  Co.  43  Ind.  App.  573,  88  N.  E.  80, 
holding  nonsuit  proper  where  the  necessary  conclusion  from  the  evidence  leaves  a 
point  essential  to  recovery  in  doubt.  r 

Effect    on    liability    of    concurring    negligence    of    anotlier. 

Cited  in  footnote  to  Louisville  &  E.  Mail  Co.  v.  Barnes,  64  L.R.A.  574,  which 
holds  that  concurring  negligence  of  steamer  in  causing  death  by  drowning  of  one 
of  its  passengers  does  not  prevent  recovery  from  other  steamboat  whose  negli- 
gence was  also  responsible  for  his  death. 
Liability   for  injury   to   elevator   passenger. 

Cited  in  note  (2  L.R.A.  (N.S.)  750,  757)  on  liability  for  injury  to  elevator 
passenger. 

63  L.  R.  A.  425,  HORSFALL  v.  PACIFIC  MUT.  L.  INS.  CO.  32  Wash.  132,  98 

Am.  St.  Rep.  846,  72  Pac.  1028. 
Deatb  by  accident. 

Cited  in  General  Acci.  Fire  &  L.  Assur.  Corp.  v.  Homely,  109  Md.  99,  71  Atl. 
524,   holding  that  a  request  to  find  that  death  resulted  from  an  acute  disease 
caused  by  an   accident  calls  for  a   finding  of  death  by   accident. 
Witbin  meaning  of  policy. 

Cited  in  Beile  v.  Travelers'  Protective  Asso.  15  Mo.  App.  642,  135  S.  W.  497, 
holding  that  whether  death,  caused  by  dilation  of  heart,  resulting  from  chloro- 
form administered  preparatory  to  surgical  operation  is  "accidental"  within  ac- 
cident policy  is  for  jury;  Pervangher  v.  Union  Casualty  &  Surety  Co.  85  Miss.  35, 
37  So.  461,  holding  complaint  alleging  injury  from  strain  in  lifting  heavy  weight 
so  that  while  being  lifted  the  weight  slipped  causing  injury  to  lungs  or 
stomach  or  some  blood  vessel  adjacent  thereto  resulting  in  death,  to  be  sufficient 
under  accident  policy;  Patterson  v.  Ocean  Acci.  &  Guarantee  Corp.  25  App.  D.  C. 
68,  holding  that  diseased  condition  of  the  body  existing  at  time  of  an  accident 
which  is  the  efficient,  inciting,  predominant  cause  of  death  will  not  preclude  a 
recovery  under  accident  policy  insuring  against  accidental  death  caused  solely 
by  external,  violent  and  visible  means;  Young  v.  Railway  Mail  Asso.  126  Mo. 
App.  343,  103  S.  W.  557,  holding  prima  facie  case  within  terms  of  accident 
policy  established  by  proof  of  lesion  of  a  blood  vessel  caused  by  heavy  lifting 
and  that  it  subsequently  entirely  healed  showing  healthy  condition  of  lung  at 
time  of  accident. 

Cited  in  foootnotes  to  Delaney  v.  Modern  Acci.  Club,  63  L.R.A.  603,  which 
holds  death  caused  by  blood  poisoning  received  through  wound  on  hand  an  ac- 
cident within  meaning  of  policy;  Maryland  Casualty  Co.  v.  Hudgins,  64  L.R.A. 
349,  which  holds  death  caused  by  accidentally  eating  spoiled  oysters  not  covered 
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by  policy  excluding  injuries  resulting  from  poison  or  anything  accidentally 
taken  or  absorbed;  Richards  v.  Travelers'  Ins.  Co.  67  L.R.A.  175,  which  holds 
recovery  on  accident  policy  on  cattle  broker  whose  duties  require  him  to  ride 
on  cattle  cars  not  prevented  by  provision  excluding  liability  for  accidents 
while  riding  in  any  part  of  car  not  provided  for  occupation  of  passengers. 

Cited  in  notes  (5  L.R.A.  (X.S.)  660)  as  to  when  death  or  injury  primarily 
caused  by  insured's  voluntary  act.  deemed  caused  by  accidental  means;  (10 
L.R.A.(N.S.)  3208)  on  rupture  of  blood  vessel  as  within  accident  policy:  (2 
B.R.C.  377,  378)  on  accident  insurance  as  covering  injury  from  exertion  or 
strain. 

Distinguished  in  Hastings  v.  Travelers'  Ins.  Co.  190  Fed.  260,  holding  that 
death  caused  by  insured,  54  years  of  age,  raising  and  lowering  himself  in  and 
from  morris  chair  by  use  of  hands  and  arms  alone,  was  not  covered  by  accident 
policy. 

Disapproved  in  Schmid  v.  Indiana  Travelers'  Acci.  Asso.  42  Ind.  App.  487,  85 
N.  E.   1032,  holding  that   death   caused  by   exertion  from  carrying  baggage  up 
hotel  steps  in  rarified  atmosphere  is  from  intentional  act  and  not  by  accidental 
means. 
Immediate   notice   of   accident. 

Cited  in  Deer  Trial  Consol.  Min.  Co.  v.  Maryland  Casualty  Co.  36  Wash.  52, 
67  L.R.A.  279,  78  Pac.  135,  holding  a  clause  in  policy  requiring  immediate  no- 
tice of  accident  not  complied  with  by  notice  after  eight  months  though  "im- 
mediate notice"  means  within  a  reasonable  time. 

Citd  in  note   (100  Am.  St.  Rep.  789)    on  meaning  of  immediate  notice. 

63  L.  R.  A.  427,  GAME-KILL  v.  SCHOOLEY,  95  Md.  260,  52  Atl.  500. 
Evidence  of  other  utterances. 

Cited  in  Cain  v.  Shutt,  105  Md.  308,  66  Atl.  24,  12  Ann.  Cas.  102;  Butler  v. 
State,  162  Ala.  73,  50  So.  400, — holding  the  repetition  of  words  charged  to  have 
been  spoken  or  the  utterance  of  words  of  similar  import  after  commencement  of 
prosecution  for  slander  may  be  proved  to  show  malice;  Lauder  v.  Jones,  13 
N.  D.  551,  101  N.  W.  907,  holding  that  though  other  utterances  than  those 
charged  are  admissible  to  show  malice  they  are  not  admissible  to  show  malice 
generally  nor  to  show  publication  of  a  distinct  calumny. 
Testimony  as  to  intent  of  witness. 

Cited  in  Jarell  v.  Young,  Smith,  Field  Co.  105  Md.  286,  23  L.R.A.(N.S.)  370, 
66  Atl.  50,  12  Ann.  Cas.  1,  holding  that  a  defendant  in  an  action  to  recover  pur- 
chase price  should  be  permitted  to  testify  as  to  his  intentions  as  to  acceptance 
on  coming  into  possession  of  the  goods. 

Cited  in  note    (23  L.R.A.  (N.S.)    397)    on  right  of  one  to  testify  as  to  his  in- 
tent. 
\<lni  is^ilii  I  i  i  >    of  experiments  made  under  identical  circumstances. 

Cited  in  Consolidated  Gas  Electric  Light  &  P.  Co.  v.  State,  109  Md.  205,  72 
Atl.  651,  holding  that  an  expert  witness  may  testify  as  to  the  position  of  de- 
fective places  on  wires   and  their  visibility  from  knowledge  gained  by  placing 
himself   in   exact  position   of   person   injured   under   identical   circumstances. 
Evidence  as   to  handwriting. 

Cited  in  notes  (63  L.R.A.  937,  943)  on  competency  of  expert  witnesses  for  com- 
parison of  handwriting;  (63  L.R.A.  964)  on  competency  of  witnesses  to  hand- 
writing; (64  L.R.A.  303,  313,  315)  on  limitation  of  evidence  to  handwriting;  (65 
L.R.A.  151)  on  procedure  in  proof  of  handwriting. 
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63  L.  R.  A.  450,  FLOYD  v.  COOK,  118  Ga.  526,  45  S.  E.  441. 
Breach   of   forthcoming-   bond   by   operation   of   law. 

Followed  in  Allen  v.  Allen,  119  Ga.  278,  45  S.  E.  959,  holding  that  the  obligors 
on  a  forthcoming  bond  are  not  liable  for  breach  thereof  occasioned  by  seizure 
of  the  property  under  a  lien  of  prior  dignity. 

Cited  in  Wall  v.  Finney,  136  Ga.  113,  70  S.  E.  G5S;  Rockmore  v.  Garner,  9 
Ga.  App.  370,  71  S.  E.  506, — holding  that  forthcoming  bond  given  by  third 
person  where  execution  is  levied  on  property  may  be  sued  upon  by  constable 
where  property  is  found  subject  to  execution  and  not  produced,  although  prop- 
erty has  been  taken  from  claimant  under  levy  against  stranger,  unless  second 
process  was  superior  to  first  or  was  in  fact  subject  to  seizure  under  second 
levy. 

63  L.  R.  A.  452,  ROYAL  CIRCLE  v.  ACHTERRATH,  204  111.  549,  98  Am.  St. 

Rep.  224,  68  N.  E.  492. 
Proof  of  n  odd    standing'  of  insured. 

Cited  in  Grand  Lodge  K.  P.  v.  Whitehead,  87  Ark.  117,  112  S.  W.  199,  holding 
that  verdict  is  properly  directed  for  recovery  on  proof  of  certificate  and  death 
of  member  of  benefit  society  where  society  offers  no  evidence  that  member  was 
not   in  good   standing. 
Forfeiture  of  policy   for  bad  standing'. 

Cited  in  Grand  Legion,  S.  K.  A.  v.  Beaty,  224  111.  350,  8  L.R.A.(X.S.)    1130, 
79  X.  E.  565,   8  Ann.   Cas.   160,   Affirming  117   111.  App.   659,   holding  that  self 
destruction  by   insured  while  sane  will  not  defeat  recovery  by  his  wife   where 
policy  is  silent  as  to  suicide,  such  act  not  being  a  matter  of  good  standing. 
Construction   of   policy   in   favor   of   insured. 

Cited  in  Monahan  v.  Fidelity  Mut.  L.  Ins.  Co.  242  111.  493,  134  Am.  St.  Rep. 
337,  90  X.  E.  213,  holding  that  of  two  inconsistent  policy  clauses  rendering 
the  meaning  ambiguous  the  one  most  favorable  to  insured  should  be  given  effect. 
By-la TVS  impairing-  contract. 

Cited  in  Court  of  Honor  v.  Hutchens,  43  I  ml.  App.  324.  82  N.  E.  89,  holding 
invalid  as  impairment  of  contract  a  by-law   scaling  policy  for  suicide  where  it 
contained  an  incontestability  clause. 
Effect  of  incontestability  clause. 

Cited  in  Drews  v.  Metropolitan  L.  Ins.  Co.  79  X.  J.  L.  400,  75  Atl.  167,  hold- 
ing that  agreement  in  life  policy  that  it  ''shall  be  incontestable  except  for  non- 
payment of  premiums,  two  years  from  its  date''  limits  all  defenses  including 
fraudulent  representation;  Prudential  Ins.  Co.  v.  Mohr,  185  Fed.  939,  holding 
that  stipulation  in  life  policy  that  it  shall  be  incontestable  after  one  year 
may  not  be  invoked  by  stranger  to  contract;  Flanigan  v.  Federal  L.  Ins.  Co.  231 
111.  401.  83  X.  E.  178,  holding  that  provision  making  policy  incontestable  after 
reasonable  period  is  valid;  Seymour  v.  ^Mutual  Protective  League,  155  111. 
App.  28,  holding  that  if  certificate  is  issued  which  after  two  years  is  incontes- 
table, change  of  beneficiary  followed  by  new  certificate,  does  not  start  a  fresh 
running  of  limitation  period;  Citizens'  L.  Ins.  Co.  v.  McClure,  138  Ky.  144.  27 
L.R.A.(X.S.)  1028,  127  S.  W.  749,  holding  that  statute  prescribing  period  in 
which  relief  can  be  obtained  from  contracts  secured  by  fraud  has  no  effect  upon 
incontestable  clause  in  life  insurance  policy;  Supreme  Court  of  Honor  v.  Upde- 
graff,  68  Kan.  478,  75  Pac.  477,  1  Ann.  Cas.  309,  holding  incontestability  clause 
a  bar  to  the  defense  of  suicide;  Federal  L.  Ins.  Co.  \.  Flanigan,  134  111.  App. 
597;  Kansas  Mut.  L.  Ins.  Co.  v.  Whitehead,  123  Ky.  31,  93  S.  W.  609,  13  Ann. 
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Cas.  301, — holding  same  as  to  fraudulent  statements  concerning  health;  Loyal 
Americans  v.  Mayer,  137  111.  App.  579,  holding  same  as  to  death  by  pernicious 
habits;  Reagan  v.  Union  Mut.  L.  Ins.  Co.  189  Mass.  556,  2  L.R.A.  (N.S.)  823, 
109  Am.  St.  Rep.  659,  76  X.  E.  217,  4  Ann.  Cas.  362,  holding  valid  and  binding 
a  provision  in  policy  making  it  incontestable  for  fraud  after  a  reasonable  speci- 
fied time;  Citizens'  L.  Ins.  Co.  v.  McClure,  138  Ky.  144,  27  L.R.A. ( N.S. )  1028, 
127  S.  W.  749,  holding  that  defense  of  fraudulent  misrepresentations  can  not 
be  set  up  against  payment  of  policy  having  an  incontestability  clause  based  on 
due  payment  of  premiums  the  incontestability  to  take  place  after  renewal  which 
had  occurred. 

Distinguished  in  North  American  Union  v.  Trenner,  138  111.  App.  593,  where 
a  suicide  clause  was  a  part  of  the  contract  to  pay,  by  way  of  modification. 
Release  of  iiisiii-«-r  from  liability  by  death  due  to  violation  of  law. 

Cited  in  footnote  to  Supreme  Lodge  K.  of  P.  v.  Bradley,  67  L.R.A.  770,  which 
holds  clause  in  policy  relieving  insurer  from  liability  for  death  due  to  violation 
of  any  criminal  law  inapplicable  where  insured  was  shot  while  attempting  in 
good  faith  to  escape  from  a  personal  difh'cxilty  brought  on  by  himself. 

Cited  in  note    (13  L.R.A. (N.S.)    262)    on  necessity  that  death  be   reasonable 
and    legitimate  consequence   of   violation   of   law,   to   relieve   insurer. 
Suicide. 

Cited  in  note  (8  L.R.A. (N.S.)  1125)  on  suicide  while  sane  as  defense  to  ac- 
tion on  policy  or  certificate  containing  no  provision  as  to  effect  thereof. 

63  L.   R.  A.  460,   SOUTHERN   INDIANA  R.   CO.  v.  HARRELL,   161   Ind.   689, 

68  N.  E.  262. 
Duty   of  master   to   ivuaril    against   transitory   danger. 

Cited  in  Illinois  Steel  Co.  v.  Lulonski,  136  111.  App.  337,  holding  master  not 
liable  for  injury  to  servant  from  falling  of  a  steam  ladle  caused  by  negligent  act 
with  which  foreman  had  no  connection,  there  being  no  defects  in  the  place  of 
work  or  appliances;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  163  Ind. 
253,  71  N.  E.  218,  holding  master  not  under  duty  to  guard  against  possible  in- 
jury to  employee  occasioned  by  another  employee  moving  a  car  in  the  yards 
without  a  lookout  thereon.  McElwaine-Richards  Co.  v.  Wall,  166  Ind.  275,  76 
N.  E.  408,  holding  master  not  under  duty  to  constantly  superintend  work  of 
servant  to  secure  his  safety  from  dangers  arising  from  the  changing  character  of 
his  place  of  work,  his  work  consisting  of  erecting  scaffolding  from  which  to 
make  repairs  on  foundry;  Bedford  Quarries  Co.  v.  Baugh,  168  Ind.  689,  14 
L.R.A.  (N.S.)  425,  80  N.  E.  529,  holding  demurrable  a  paragraph  of  complaint 
based  on  duty  of  master  to  protect  servant  from  transitory  danger  not  arising 
from  a  failure  to  supply  safe  appliances  or  place  to  work. 
Extent  of  master'**  duty  as  to  places  and  appliances. 

Cited  in  Indianapolis  Terra  Cotta  Co.  v.  Wachstetter,  44  Ind.  App.  557,  88 
N.  E.  853,  holding  that  master  is  not  liable,  in  absence  of  actual  notice,  for 
injury  to  servant,  caused  by  servants  improperly  doing  work,  where  he  has 
furnished  proper  place  and  proper  tools;  Ft.  Wayne  Iron  &  Steel  Co.  v.  Parsell, 
168  Ind.  230,  79  N.  E.  439,  holding  that  a  master  who  has  provided  a  safe  place 
to  work  with  proper  appliances  cannot  be  held  liable  for  result  of  a  negligent 
failure  of  a  servant  to  make  a  proper  use  of  things  supplied;  Chicago,  1.  &  L.  R. 
Co.  v.  Barker,  169  Ind.  678,  17  L.R.A. (N.S.)  547,  83  N.  E.  369,  14  Ann.  Cas. 
375,  holding  that  a  failure  to  close  switch  is  not  a  failure  of  master's  duty 
in  absence  of  a  showing  that  it  was  defective,  the  operation  of  such  switch  being 
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a  fellow  servant's  duty  'without  respect  to  his  rank;  Haskell  &  B.  Car  Co.  v. 
Przezdziankowski,  170  Ind.  11,  14  L.R.A.  (X.S.)  977,  127  Am.  St.  Rep.  352,  83 
X.  E.  626,  holding  master  not  liable  to  servant  for  injury  from  negligent  leav- 
ing of  a  truck  in  a  dangerous  position  by  another  servant;  Indianapolis  Traction 
&  Terminal  Co.  v.  Kinney,  171  Ind.  622,  23  L.R.A.(N.S.)  715,  85  X.  E.  954, 
holding  master  not  liable  for  injury  to  workman  resulting  from  negligent  placing 
of  skids  by  foreman  where  the  skids  furnished  were  suitable  for  the  work 
undertaken;  Evansville  Gas  &  Electric  Light  Co.  v.  Raley,  38  Ind.  App.  347, 
76  N.  E.  548,  holding  master  not  liable  to  experienced  lineman  engaged  to 
take  wires  from  old  poles,  for  injury  caused  by  a  defect  in  one  of  the  poles  he 
knowing  their  condition  and  the  master  not  guaranteeing  their  safeness. 
Liability  of  master  for  negligence  of  foreman. 

Cited  in  Dill  v.  Marmon,  164  Ind.  516,  69  L.R.A.  170,  73  X.  E.  67,  holding 
master  not  liable  for  negligent  giving  of  orders  by  a  mere  foreman  superintending 
and  assisting  his  men  he  not  being  at  the  head  of  a  department;  Perry,  M.  B. 
Stone  Co.  v.  Fletcher,  168  Ind.  352,  80  X.  E.  970,  holding  master  not  liable  for 
injury  to  servant  caused  by  negligent  act  of  superior  servant  where  he  in  the 
act  does  not  fail  to  perform  a  duty  of  the  master;  Wabash  R.  Co.  v.  Hassett, 
170  Ind.  376,  83  N.  E.  705,  holding  that  no  violation  of  master's  duty  occurs 
where  a  conductor  of  a  train  is  killed  by  the  negligent  operation  of  an  engine 
by  an  engine  foreman. 

Cited  in  footnotes  to  Dill  v.  Marmon,  69  L.R.A.  163,  which  denies  master's 
liability  for  injury  to  servant  assisting  in  shifting  cars  to  be  loaded  at  mill  due 
to  negligence  of  foreman  in  charge  of  men  but  not  at  the  head  of  a  department 
of  the  work  in  directing  him  to  push  car  started  by  momentum  of  another  car; 
Beresford  v.  American  Coal  Co.  70  L.R.A.  257,  which  holds  mine  owner  liable 
for  act  of  superintendent  who  has  general  command  of  operation  of  mine  in 
sending  engineer  away  from  engine  operating  cage  hoist  and  attempting  to 
operate  same  himself  with  knowledge  of  his  incompetency ;  Vogel  v.  American 
Bridge  Co.  70  L.R.A.  725,  which  holds  master  not  liable  for  injury  to  work- 
man through  competent  foreman's  negligence  or  error  of  judgment  in  requiring 
use  of  piece  of  rope  improper  for  purpose  intended. 
Liability  for  orders  of  vice  principal. 

Distinguished  in  Toledo,  St.  L.  &  W.  R.  Co.  v.  Pavey,  39  Ind.  App.  287.   79 
X.  E.  529,  where  the  negligent  order  given  was  not  as  broad  as  the  whole  service 
and  the  servant  injured  was  working  under  special  minute  instructions. 
Fello\v  servant   or  vice  principal. 

Cited  in  Valpariso  Lighting  Co.  v.  Letherman,  46  Ind.  App.  309,  92  X.  E. 
346,  holding  that  foreman  is  fellow-servant  of  employee  while  assisting  in  per- 
formance of  work  commonly  done  by  such  employees;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  v.  Foland,  174  Ind.  424,  92  N.  E.  165,  holding  that  designation  of  person 
as  superintendent  does  not  of  itself  constitute  him  vice-principal,  character  of 
duties  imposed  being  test;  Louisville  &  X.  R.  Co.  v.  Melton,  218  U.  S.  46,  54 
L.  ed.  925,  47  L.R.A.(X.S.)  92,  30  Sup.  Ct.  Rep.  676,  on  evidence  of  common 
law  as  to  fellow  servants. 

Cited  in  footnotes  to  Illinois  S.  R.  Co.  v.  Marshall,  66  L.R.A.  298,  which  holds 
person  placed  by  railroad  company  in  charge  of  operation  of  pile  driver  and 
car  on  which  it  is  carried  with  discretion  to  determine  when  to  remove  ap- 
paratus from  main  track  to  avoid  passing  trains  and  method  of  doing  so  and 
authority  to  direct  acts  of  other  employees  in  accomplishing  the  purpose,  a  fore- 
man or  vice-principal;  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340.  which 
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holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling 
not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling. 
Duty    of   master    to    furnish    superintendence. 

Cited   in  note    (29   L.R.A.  (X.S.)    483)    on  duty  of  master  to  furnish  superin- 
tendence  for  complicated  and  dangerous  work. 
Joint  and   separate  exceptions. 

Followed  in  Johnson  Glass  Co.  v.  Lucas,  34  Ind.  App.  419,  72  N.  E.  1102,  hold- 
ing that  separate  assignments  of  error  based  on  a  joint  exception  to  the  over- 
ruling of  separate  demurrers,  raise  no  question  on  appeal;  Shryer  v.  Louisville 
&  S.  I.  Traction  Co.  35  Ind.  App.  642,  74  X.  E.  902,  holding  that  a  joint 
exception  to  ruling  on  separate  demurrers  to  paragraphs  of  complaint  will  not 
present  the  ruling  for  review. 

Cited  in  Tipton  v.  Freeman,  45  Ind.  App.  78,  90  N.  E.  101,  holding  that 
separate  assignments  of  error  on  overruling  of  separate  demurrer  to  two  para- 
graphs of  complaint,  are  proper,  though  exception  taken  was  joint;  Willis  v. 
Willis,  165  Ind.  331,  75  N.  E.  653,  holding  an  assignment  'of  error  in  a  ruling 
described  as  separately  excepted  to  bad  because  unsupported  in  the  record  by 
any  but  a  joint  exception  to  such  ruling;  Bessler  v.  Laughlin,  38  Ind.  App.  15, 
77  N.  E.  1047,  holding  that  the  record  stating  ruling  "to  which  defendants 
except"  shows  an  exception  in  gross,  and  raises  no  question  on  ruling  on  demurrer 
to  each  paragraph  made  severally  and  separately  by  each  defendant. 

Disapproved  in  Perry-Matthews-Buskirk  Stone  Co.  v.  Speer,  36  Ind.  App.  82, 
74  X.  E.  1114,  holding  demurrer  if  several  in  aspect  will  support  several  assign- 
ments and  recommending  on  certification  to  supreme  court  that  cited  case  be 
overruled. 

Cited  as  disapproved  in  Decatur  v.  McKean,  167  Ind.  253,  78  N.  E.  982,  hold- 
ing sufficient  an  exception  in  gross  to  the  overruling  as  to  each  paragraph  of 
demurrers  addressed  separately  and  severally  to  such  paragraphs;  Bedford 
Quarries  Co.  v.  Bough,  168  Ind.  673,  14  L.R.A.(X.S.)  419,  80  X.  E.  529,  holding 
several  exceptions  to  be  shown  by  the  record  where  it  shows  filing  of  separate 
demurrer  to  each  paragraph  of  the  complaint  and  recites  the  ruling  in  the  de- 
murrer "to  which  the  defendant  at  the  time  severally  excepts." 

Overruled  in  Whitesell  v.  Strickler,  167  Ind.  609,  119  Am.  St.  Rep.  524,  78 
N.  E.  845,  holding  that  exceptions  reserved  on  trial  will  support  separate  as- 
signments of  error  where  the  exceptions  were  noted  as  of  "defendants"  and  the 
demurrer  to  which  they  applied  was  grammatically  a  joint  and  several  one. 

Cited  as  overruled  in  United  States  Cement  Co.  v.  Koch,  42  Ind.  App.  254, 
85  N.  E.  490;  Southern  R.  Co.  v.  Elliott,  170  Ind.  278,  82  N.  E.  1051  — 
holding  that  an  exception  to  overruling  of  demurrer  to  complaint  that  "neither 
paragraph  of  complaint  states  sufficient  facts"  must  be  regarded  as  an  exception 
to  the  ruling  as  of  each  paragraph. 

63    L.    R.    A.   467,    EDWARDS    v.    AMERICAN    EXP.    CO.    121    Iowa,    744,    96 

N.  W.  740. 
Property  rig-lit  In   property  capable  of  use   for  gambling;. 

Cited  in  footnote  to  Board  of  Trade  v.  L.  A.  Kinsey  Co.  69  L.R.A.  59,  which 
holds  property  right  in  price  quotations  gathered  by  board  of  trade  not  de- 
stroyed by  fact  that  a  large  per  cent  of  the  business  done  consists  of  gambling 
transactions. 
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C3   L.   R.  A.   469,  CUMBERLAND   TELEG.   &   TELEP11.   CO.  v.   MARTIN,   116 

Ky.  554,   10,1  Am.  St.   Rep.  229,   76   S.   W.   394,   77    S.   \V.   718. 
Duty   of   owner   of   dangerous   agencies   to   strang'era. 

Cited  in  Connell  v.  Keokuk  Electric  R.  &  P.  Co.  131  Iowa,  628,  109  N.  W.  177, 
9  Ann.  Cas.  856,  holding  that  owner  of  private  premises  over  which  others  are 
not  accustomed  to  pass  is  not  required  to  keep  them  in  safe  condition  for  bene- 
fit of  licensee;  Downs  v.  Andrews,  145  Mo.  App.  178.  130  S.  W.  472,  holding 
that  electric  company  owes  duty  not  to  injure  an  employee  of  another  company 
who  is  at  work  on  former's  poles,  where  hy  agreement  the  two  companies  can 
rightfully  use  each  others  poles  in  making  repairs. 

Cited  in  footnote  to  Alexander  v.  Nanticoke  L.  Co.  67  L.R.A.  475,  which  holds 
that  corporation  contracting  to  light  building  by  electricity  undertakes  to  pro- 
tect occupants  from  injury  by  electric  current  so  far  as  it  can  do  so  by  highest 
degree  of  care,  skill,  and  diligence  in  maintaining  plant. 

Cited  in  notes  (3  L.R.A.  (N.S.)  989.  990)  on  duty  of  company  maintaining 
electric  wires  on  another's  premises,  toward  trespasser  or  licensee;  (100  Am. 
St.  Rep.  538)  on  duties  and  liabilities  of  electric  corporations. 

Distinguished  in  Musolf  v.  Duluth  Edison  Electric  Co.  108  Minn.  373,  24  L.R.A. 
(N.S.)    453,    122   N.   W.   499,   where   person   killed   was   on   premises  of   his   em- 
ployer and  was  neither  a  licensee  nor  a  trespasser. 
Liability  for  injury  from   instrumentalities  not  in  themselves   iln  nm-ron*. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Watson,  117  Ky.  381,  78  S.  \V.  175, 
where  the  force  causing  the  injury  came  from  the  agency  itself. 

63  L.  R.  A.  471,  HOOKER  v.  LOS  ANGELES,  188  U.  S.  314,  47  L.  ed.  487,  23 
Sup.   Ct.   Rep.  395. 

Followed  without  discussion  in  New  York,  N.  II.  &   H.  R.  Co.  v.   Plymouth, 
193  U.  S.  668,  48  L.  ed.  839,  24  Sup.  Ct.  Rep.  854;   Los  Angeles  v.  Hunter,  156 
Cal.  608,  105  Pac.  755. 
Jurisdiction  of  Federal  courts. 

Followed  in  Devine  v.  Los  Angeles,  202  U.  S.  335,  50  L.  ed.  1054,  26  Sup.  Ct. 
Rep.  652,  holding  no  federal  questions  to  arise  in  suit  envolving  California 
statute  over  water  rights  between  city  of  Los  Angeles  and  riparian  owners  de- 
riving title  through  Spain  and  Mexico  whose  later  patents  from  the  United 
States  were  confirmed  by  the  land  board.  • 

Cited  in  Los  Angeles  Farming  &  Mill  Co.  v.  Los  Angeles,  217  U.  S.  226,  54 
L.  ed.  744,  30  Sup.  Ct.  Rep.  452,  holding  that  this  court  has  no  jurisdiction  to 
determine  extent  of  riparian  rights  belonging  to  pueblos  receiving  patents  of 
United  States  in  pursuance  of  decisions  of  commission  under  act  of  1851. 

Cited  in  notes  (62  L.R.A.  533,  543)  on  what  adjudications  of  state  courts 
can  be  brought  up  in  United  States  Supreme  Court  by  writ  of  error;  (63  L.R.A. 
51)  as  to  how  and  when  questions  must  be  raised  and  decided  in  state  court 
to  make  case  for  writ  of  error  from  Federal  Supreme  Court;  (63  L.R.A.  332) 
on  record  for  purpose  of  showing  jurisdiction  in  Federal  Supreme  Court  of  writ 
of  error  to  state  court;  (49  L.  ed.  U.  S.  419)  on  appellate  review  in  Federal 
Supreme  Court  of  state  court  decisions  involving  questions  of  interstate  com- 
merce: (49  L.  ed  U.  S.  554)  on  review  of  decisions  of  state  courts  presenting 
question  of  full  faith  and  credit;  (49  L.  ed.  U.  S.  580)  on  review  of  decisions 
of  state  courts  in  cases  involving  questions  of  bankruptcy:  (49  L.  ed.  U.  S. 
786)  on  review  in  Supreme  Court  of  United  States  of  decisions  of  state  courts 
in  cases  involving  mining  claims;  (50  L.  ed.  U.  S.  165)  on  error  to  state 
court  in  cases  involving  questions  under  national  banking  law;  (50  L.  ed.  U.  F. 
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383)  on  error  to  state  courts  in  cases  presenting  merely  abstract  or  moot  ques- 
tions; (50  L.  ed.  U.  S.  429)  on  certificate  of  state  court  as  showing  presence  of 
Federal  questions;  (50  L.  ed.  U.  S.  1123)  on  error  to  state  courts  in  cases  involv- 
ing land  titles;  (51  L.  cd.  U.  S.  123)  on  error  to  state  courts  in  cases  in- 
volving questions  of  due  process  of  law. 
Due  process  of  lafv. 

Cited  in  Twining  v.  New  Jersey.  211  U.  S.  112,  53  L.  ed.  11],  29  Sup.  Ct. 
Rep.  14,  holding  that  due  process  as  regards  those  principles  which  must  be 
observed  on  trial  of  criminal  and  civil  causes,  merely  require  that  state  courts 
give  reasonable  notice  and  opportunity  to  be  heard  without  respect  to  the 
nature,  or  form  of  the  proceedings. 

63  L.  R.  A.  480,  THIBODEAU  v.  HILDRETH,  60  C.  C.  A.  78,  124  Fed.  892. 

Related  case  founded  on  same  contract  in  143  Fed.  139. 
Contracts   for  the  exclusive  benefit  of   future  Inventions. 

Cited  in  Reece  Folding  Mach.  Co.  v.  Fenwick,  2  L.R.A.  (N.S.)  1097,  72  C.  C.  A. 
39,  140  Fed.  288,  holding  that  contracts  between  inventor  and  purchaser  of  his 
patents,  that  all  improvements  discovered  as  to  the  patent  sold  shall  be  disclosed 
alone  to  such  purchaser  is  valid  and  not  against  public  policy;  Mississippi  Glass 
Co.  v.  Franzen,  74  C.  C.  A.  135,  143  Fed.  507,  6  Ann.  Gas.  707,  holding  a  con- 
tract of  employment  by  which  employee  in  consideration  of  employment  at  a 
certain  salary  agreed  to  assign  all  inventions  made  by  him  during  the  term  of 
the  employment  to  be  enforceable  in  equity ;  Thompson  v.  Automatic  Fire  Pro- 
tection Co.  155  Fed.  550,  on  same  point;  Detroit  Lubricator  Co.  v.  Lavigne,  151 
Mich.  656,  115  N.  W.  988.  holding  that  equity  will  compel  assignment  of  patents 
obtained  on  inventions  by  employee  conceived  while  under  contract  of  employ- 
ment, providing  that  all  such  inventions  become  property  of  employer. 

Cited  in  note  (5  L.R.A. (N.S.)  1180)  on  assignment  of  patent  rights  by 
employee. 

Distinguished  in  Hildreth  v.  Duff,  143  Fed.  140,  where  the  construction   and 
not  the  validity  of  the  contract  mentioned  in  cited  case  was  questioned. 
Protection  of  trade  secrets. 

Cited  in  notes  (12  L.R.A.(N.S.)  102,  106;  133  Am.  St.  Rep.  764,  765)  on  pro- 
tection of  secret  processes  and  trade  secrets. 

63  L.  R.  A.  481,  BAIR  v.  STRUCK,  29  Mont.  45,  74  Pac.  69. 

Liability   of   public    officers    for   misfeasance   of   ministerial    duties. 

Cited  in  Smith  v.  Zimmer,  45  Mont.  298,  125  Pac.  420,  to  the  point  that  public 
officers  are  liable  for  nonfeasance  or  misfeasance,  with  reference  to  ministerial 
duties. 
Qnasi    judicial    dnties. 

Cited  in  Kermott  v.  Bagley,  19  N.  D.  352,  124  N.  W.  397,  holding  that  statute 
which  imposes  upon  district  judges  certain  duties  relative  to  issuances  of  drug- 
gist's permits,  is  constitutional  although  such  duties  are  administrative. 
State   quarantine   of   animals. 

Cited  in  note   (97  Am.  St.  Rep.  249)  on  state  quarantine  of  animals. 
General  objection  to  matter  only  partially  inadmissible. 

Cited  in  Frederick  v.  Hale,  42  Mont.  164,  112  Pac.  70,  holding  that  offer  of 
proof  of  containing  some  matters,  evidence  relating  to  which  was  competent, 
and  others  reference  to  which  was  inadmissible,  was  properly  excluded  in  its 
entirety:  Thornton-Thomas  Mercantile  Co.  v.  Bretherton,  32  Mont.  93,  80  Pac. 
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10.  holding  that  an  objection  to  a  series  of  documents  as  a  whole  is  not  well 
taken  where  some  of  them  are  properly  admissible. 
Duty  of  conrt   to  separate   parts  of  motion. 

Cited  in  Bowlin  Liquor  Co.  v.  Fauver,  43  Mont.  477,  117  Pac.  103,  holding  that 
no  duty  devolves  upon  court  to  separate  two  parts  of  motion  and  to  grant  relief 
as  to  one  part  and  to  refuse  it  as  to  other  part. 

63  L.  R.  A.  485,  RICCO  v.  HOBOKEN,  69  N.  J.  L.  649,  55  Atl.  1109. 
Local  legislation. 

Cited  in  Van  Cleve  v.  Passaic   Valley   Sewerage  Comrs.   71   N.  J.  L.   193,  58 
Atl.  571,  holding  constitutional   an   act  setting  apart  a  certain  portion  of  the 
state  as  a  sewerage  district. 
—  Public  schools. 

Cited  in  State  ex  rel.  Woolley  v.  Hendrickson,  73  N.  J.  L.  16,  62  Atl.  278, 
on  the  history  of  school  legislation;  Howe  v.  Board  of  Education,  72  N.  J. 
L.  163,  60  Atl.  518.  holding  that  consolidated  school  districts  may  be  established 
by  local  act  on  a  basis  of  distinct  characteristics  where  the  regulation  thereof 
is  left  to  general  laws. 
Validity  of  classification. 

Cited  in  State,  Dickinson,  Prosecutor,  v.  Hudson  County  Chosen  Freeholders. 
71  N.  J.  L.   161,  58  Atl.   182,  holding  proper  an  exception  of  counties  of  first 
class  engaged  in  building  courthouse  from  general  laws  applicable  to  counties  of 
this  class  not  engaged  in  such  construction. 
Severability   of    invalid   portions   of   statute    or    ordinance. 

Cited  in  State  v.  Davis,  72  N.  J.  L.  349,  61  Atl.  2,  holding  that  where  a 
part  of  statute  not  included  in  title  thus  making  statute  unconstitutional,  may 
be  dropped  without  impairing  the  original  intent  of  the  legislature  the  remainder 
will  be  held  valid;  State  ex  rel.  Rutherford  v.  Hudson  River  Traction  Co.  73 
X.  J.  L.  235,  63  Atl.  84,  holding  that  an  invalid  covenant  requiring  paving 
being  a  part  of  the  consideration  in  an  ordinance  granting  franchise  invalidates 
the  entire  enactment. 
Effect  of  invalid  amendment  of  statnte. 

Cited  in  Eastwood  v.  Russell,  81  N.  J.  L.  674,  81  Atl.  108,  holding  that  amend- 
ing statute  being  unconstitutional  because  of  defective  title,  in  no  wise  changes 
or  affects  prior  act,  which  act  continues  to  exist  as  if  amendment  had  never  been 
passed. 

«3  L.  R.  A.  492,  DAVIS  v.  SUMMERFIELD,  133  N.  C.  325,  45  S.  E.  654. 
Duly   of  adjoining-  owner  in  excavating. 

Cited  in  Walker  v.  Stresnider,  67  W.  Va.  46,  holding  that  adjoining  owner, 
excavating  on  his  own  land  must  exercise  reasonable   care,  prudence  and  skill, 
in   doing   so,   for   safety   of   building   standing   on   adjacent   land. 
Delegation   of  dnty  to  use  due  care. 

Cited  in  Midgette  v.  Branning  Mfg.  Co.  150  N.  C.  345,  64  S.  E.  5,  on  the  dele- 
gation of  duty  to  use  due  care,  to  another  where  character  of  the  work  is  es- 
sentially  dangerous. 
—  Independent  contractor. 

Cited  in  Johnson  v.  Carolina,  C.  &  0.  R.  Co.  157  N.  C.  383,  72  S.  E.  1057, 
holding  that  relationship  of  independent  contractor  is  not  changed  because  right 
is  reserved  for  engineer  of  owner  to  supervise  work  to  extent  of  seeing  that  it 
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is  done  pursuant  to  terms  of  contract;  Beal  v.  Champion  Fiber  Co.  154  N.  C. 
351,  69  S.  E.  834;  Denny  v.  Burlington,  155  N.  C.  37,  70  S.  E.  1085, — holding 
that  when  one  contracts  with  another  that  latter  shall  do  certain  work  in  ac- 
cordance with  plans  and  specifications,  work  not  being  intrinsically  dangerous, 
contractor  assuming  full  control  of  work,  relation  of  independent  contractor  is 
established  and  contractee  is  relieved  from  liability  for  negligence  of  contractor; 
Thomas  v.  Hammer  Lumber  Co.  153  N.  C.  355,  32  L.R.A.(N.S.)  586,  69  S.  E. 
275,  holding  that  owner  of  logging  railway  is  not  answerable  for  fire  set  out  by 
employees  of  independent  contractor  independently  of  any  apparatus  used  in 
operation  of  road;  Hunter  v.  Southern  R.  Co.  152  N.  C.  687,  29  L.R.A.  (N.S.) 
855,  136  Am.  St.  Rep.  854,  68  S.  E.  237,  holding  that  an  owner  employing  an 
independent  contractor  to  do  blasting  for  him  knowing  of  its  dangerous  nature 
is  liable  for  the  negligent  killing  of  neighbors  wife  thereby;  Cameron  Mill  & 
Elev.  Co.  v.  Anderson,  34  Tex.  Civ.  App.  109,  78  S.  W.  8,  holding  owner  liable 
for  injury  from  failure  of  his  independent  contractor  to  properly  guard  excava- 
tion in  street. 

Cited  in  footnote  to  Hoff  v.  Shockley,  64  L.R.A.  538,  which  holds  property  owner 
not  liable  for  injuries  to  traveler  due  to  obstructions  placed  by  an  independent 
contractor  in  front  of  his  property  without  danger  signals. 

63  L.  R.  A.  497,  PENNY  v.  ATLANTIC  COAST  LINE  R.  CO.  133  N.  C.  221,  45 

S.  E.  563. 
Currier's  duty   to   protect   passenger. 

Cited  in  Brown  v.  Chicago,  R.  I.  &  P.  R.  Co.  2  L.R.A. (N.S.)  108,  72  C.  C.  A.  20, 
139  Fed.  974,  3  Ann.  Cas.  251,  holding  carrier  not  liable  to  passenger  for  injury 
to  him  caused  by  act  of  a  third  person  where  the  former  had  no  reason  to 
suspect  and  therefore  provide  against  it. 

Cited  in  notes  (2  L.R.A. (N.S.)  107)  on  liability  of  carrier  for  stranger's  as- 
sault on  passenger;  (97  Am.  St.  Rep.  530)  on  liability  of  carrier  for  injuries 
from  strikers  or  mobs. 

63  L.  R.  A.  499,  GREENLEAF  v.  PEOPLE'S  BANK,  133  N.  C.  292,  98  Am.  St. 

Rep.  709,  45  S.  E.  638. 
Privilege  of  nonresident  party  from  service  of  process. 

Cited  in  note   (24  L.R.A.(N.S.)   277)   on  validity  of  service,  in  action  against 
corporation,  upon  nonresident  officer  within  state  as  party  or  witness. 
Privileges    of   attorneys. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  721,  67  L.R.A.  245,  47  S.  E. 
765   (dissenting  opinion),  on  the  exemption  of  lawyers  from  arrest  while  attend- 
ing court. 
Right  of  nonresident  t«  sue  and  be  sued. 

Cited  in  McDonald  v.  MacArthur  Bros.  Co.  154  N.  C.  126,  69  S.  E.  832,  holding 
that  nonresident  may  sue  in  our  courts  for  work  done  in  constructing  railroad 
in  this  state,  and  establish  lien  on  roadway  constructed  and  bring  attachment 
thereon. 

63  L.  R.  A.  504,  PITTSBURG,  C.  C.  &  ST.  L.  R.  CO.  v.  LYNCH,  69  Ohio  St.  123, 

100  Am.  St.  Rep.  658,  68  S.  E.  703. 
Peril   incurred   in   rescue. 

Cited  in  Dixon  v.  New  York,  N.  H.  &  H.  Ry.  207  Mass.  130,  92  N.  E.  1030, 
declaring  that  it  may  not  be  negligence  for  one  to  expose  himself  voluntarily  to 
great  danger  in  order  to  rescue  another  from  a  like  peril. 
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Cited  in  footnotes  to  Savior  v.  Parsons,  64  L.R.A.  542,  which  denies  liability 
of  corporation  for  injury  to  employee  in  attempting  to  rescue  one  of  its  members 
from  sudden  danger;  Whitworth  v.  Shreveport  Belt  R.  Co.  65  L.R.A.  129,  which 
holds  telephone  lineman  not  negligent  in  going  to  rescue  of  fellow  servant  who 
has  received  shock  while  on  telephone  pole,  due  to  defective  insulation  of  hanger 
connecting  span  wire  of  electric  railway  with  trolley  wire. 

Cited  in  note  (27  L.R.A.  (N.S.)  1069)  on  voluntarily  incurring  danger  to  save, 
life  as  contributory  negligence. 

63  L.  R.  A.  507,  PALMER  v.  WARREN  STREET  R.  CO.  206  Pa.  574,  50  Atl.  49. 
Presumption  of  negligence. 

Cited  in  Clemens  v.  Conestoga  Traction  Co.  24  Lane.  L.  Rev.  110,  holding  that 
where  in  action  for  damages  it  appears  that  injury  was  sustained  while  riding  as 
passenger  upon  trolley  car  by  reason  of  car  running  off  track  case  must  go  to 

jury- 
Cited  in  notes    (13  L.R.A.  (N.S.)    606)    on  presumption  of  negligence  from  in- 
jury to  passenger;    (113  Am.  St.  Rep.  1025)   on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 
Duty  of  carrier  to  passengers. 

Cited   in   Omaha   Street  R.   Co.   v.   Boesen,   74   Neb.   768,  4   L.R.A. (N.S.)    129, 
305  N.  W.  303,  holding  street  railway  company  not  bound  to  do  everything  that 
can  be  done  to  insure  safety  of  passengers,  it  not  being  an  insurer. 
Duty  of  carrier  as  to  cars. 

Cited  in  Ammon  v.  Conestoga  Traction  Co.  25  Lane.  L.  Rev.  98,  holding  that 
while  carrier  is  bound  to  provide  suitable  cars  and  appliances,  it  should  be  al- 
lowed reasonable  time  to  make  repairs,  after  window  is  broken,  or  to  exchange 
for  sound  car. 
Attempt  of  passenger  to  avoid  impending:  danger. 

Cited  in  Lehner  v.  Pittsburg  R.  Co.  223  Pa.  210,  132  Am.  St.  Rep.  729,  72  Atl. 
525,  16  Ann.  Cas.  83,  holding  that  a  passenger  in  a  street  car  may  properly 
jump  from  the  car  going  down  grade  at  a  rapid  rate  to  avoid  imminent  danger; 
Rundle  v.  State  Belt  Electric  Street  R.  Co.  33  Pa.  Super  Ct.  240,  holding  carrier 
liable  for  injury  to  passenger  where  latter  through  fear  caused  by  loss  of  control 
of  car  left  his  seat  and  was  thrown  to  ground  from  rear  platform. 

Cited  in  note  (30  L.R.A. (N.S.)  276)  on  negligence  in  getting  on  or  off  moving 
street  car  to  avoid  impending  danger. 

Distinguished  in  Principe  v.  Philadelphia  Rapid  Transit  Co.  18  Pa.  Dist.  R. 
389,  where  passenger  was  not  injured  by  his  acts  brought  about  by  a  sudden 
emergency. 

63  L.  R.  A.  510,  SMALL  v.  TRAVELERS'  PROTECTIVE  ASSO.  118  Ga.  900,  45 

S.  E.  706. 
Boarding   moving   train   as   voluntary   exposure   to    danger. 

Cited  in  Garcelon  v.  Commercial  Travellers'  Eastern  Acci.  Asso.  195  Mass. 
535,  10  L.R.A. (N.S.)  962,  81  N.  E.  201,  holding  that  an  accident  policy  does  not 
cover  injury  resulting  from  attempt  of  insured  to  catch  a  moving  train  in  a 
dangerous  place  though  for  the  purpose  of  saving  time. 

Cited  in  footnote  to  Smith  v.  .-Etna  L.  Ins.  Co.  64  L.R.A.  117,  which  holds 
steeple-chase  riding  by  one  insured  as  a  cotton  merchant  voluntary  exposure  to 
unnecessary  danger. 

Cited  in  notes    (10  L.R.A.(N.S.)    958)    on  boarding  or  alighting  from   moving 
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train  as  within  provision  of  accident  policy  as  to  exposure  to  clanger;    (139  Am. 
St.  R<  p.  710)   on  voluntary  exposure  of  insured  to  danger. 

63  L.  R.  A.  513,  HUGHES  v.  PENNSYLVANIA  R.  CO.  202  Pa.  222,  97  Am.  St. 

Rep.  713,  51  All.  990. 
Limitation  of  common    In  w   liability   of  carrier. 

Cited  in  Wright  v.  Adams  Exp.  Co.  230  Pa.  638,  79  Atl.  760,  holding  that  rule 
that  carrier  cannot  contract  for  limitation  of  liability  arising  from  his  negligence 
is  applicable  to  commerce  between  this  and  other  states,  and  rule  in  federal  courts 
is  not  binding;  Hooker  v.  Boston  &  M.  R.  Co.  209  Mass.  601,  95  N.  E.  94-1, 
Ann.  Cas.  1912B,  669,  holding  that  interstate  commerce  act  does  not  change 
rule  that  passenger  is  not  bound  by  limitation  of  liability  of  railroad  com- 
pany as  to  amount  in  value  of  personal  baggage  for  which  company  will 
be  liable  unless  by  express  contract  or  known  regulation;  Wright  v.  Adams  Ex- 
press Co.  43  Pa.  Super  Ct.  45,  holding  that  rule  of  federal  courts  permitting 
limitation  of  liability  of  carriers  for  negligence,  is  not  binding  upon  state  courts, 
in  absence  of  federal  statute;  Geyer  v.  United  States  Exp.  Co.  27  Montg.  Co.  L. 
Rep.  36,  holding  that  where  under  contract  to  ship  horses,  it  was  provided  that 
loss  if  any  was  to  be  measured  by  stated  value  of  animals  only  such  value  was 
recoverable  in  case  of  loss:  Brandywine  Summit  Kaolin  &  Feldspar  Co.  v.  Phila- 
delphia, W.  v.  B.  R.  Co.  9  Del.  Co.  Rep.  393,  holding  that  provisions  in  contract 
limiting  liability  to  loss  occurring  on  its  road,  or  its  portion  of  through  route, 
are  not  against  public  policy;  Southern  Exp.  Co.  v.  Rothenberg.  87  Miss.  659, 
112  Am.  St.  Rep.  466,  40  So.  65,  holding  stipulations  that  negligence  of  railroad 
company  could  not  be  imputed  to  express  company  and  that  express  company's 
liability  be  limited  without  regard  to  value  of  goods  shipped,  to  $50,  void  as 
against  public  policy  and  also  citing  annotation  on  same  point. 

Cited  in  notes   (30  L.R.A.  (N.S.)   411)   on  validity  of  limitation  of  liability  for 
unrepeated  telegrams;    (88  Am.  St.  Rep.  128)   on  limitation  of  carrier's  liability 
in  bills  of  lading. 
Conflict  of  laws. 

Cited  in  note   (34  L.R.A. (N.S.)   67,  71)   on  conflict  of  laws  as  to  Sunday  con- 
tracts. 
—  An   to    carrier's   contracts. 

Cited  in  Western  U.  Teleg.  Co.  v.  Hill,  163  Ala.  31,  23  L.R.A. (N.S.)  656,  50 
So.  248,  19  Ann.  Cas.  1058,  holding  that  in  determining  whether  or  not  damages 
can  be  allowed  for  mental  anguish  caused  by  failure  to  deliver  telegram,  courts 
of  forum  are  not  bound  by  decisions  of  courts  where  pontract  was  made,  where 
laws  of  that  state  do  not  contain  express  declarations  on  subject;  Gottschall  v. 
Adams  Exp.  Co.  59  Pittsb.  L.  J.  633,  holding  that  although  terms  of  shipment  by 
express  company  make  it  liable  for  loss  by  rule  of  law  in  force  in  this  state, 
if  property  is  lost  in  another  state  recovery  will  not  be  allowed  here  if  law  of 
such  other  state  avoids  liability. 

Cited  in  notes  (5  L.R.A.(N.S.)   751;  23  L.R.A.  (N.S.)   648,  650)  on  law  govern- 
ing liability  of  telegraph  company.    (18  L.R.A. (N.S.)   874,  876,  879,  880)   on  con- 
flict of  laws  as  to  carrier's  contracts. 
A*  to  limitation  of  liability. 

Cited  in  Thubron  v.  P.  C.  C.  &  St.  L.  R.  Co.  39  Pittsb.  L.  J.  N.  S.  43,  holding 
that  in  action  against  carrier  law  of  state  where  negligent  act  occurred,  governs 
upon  question  of  validity  of  limitation  of  liability  as  fixed  by  bill  of  lading; 
Stewart  v.  Baltimore  &  O.  R.  Co.  37  Pa.  Super.  Ct.  279,  on  the  enforceability  of 
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a  carrier's  limitation  of  liability  where  loss  occurs  in  state  where  such  limita- 
tions are  valid,  though  they  are  not  valid  in  form;  Southern  Exp.  Co.  v.  Hanaw, 
134  Ga.  458,  67  S.  E.  944,  holding  that  carrier  cannot  by  express  contract  limit 
its  common-law  liability  for  negligence  by  contract  in  New  York  and  have  such 
contract  enforced  in  state  where  such  contracts  are  against  public  policy;  Mac- 
Donald  v.  Grand  Trunk  R.  Co.  71  X.  H.  452,  59  L.R.A.  452,  93  Am.  St.  Rep. 
550,  52  Atl.  982.  holding  that  the  law  of  Xew  Hampshire  is  the  law  applicable  to 
liability  of  carrier  under  limiting  contract  in  action  for  loss  tried  in  Canadian 
court  of  proper  jurisdiction  where  loss  occurred  in  Xew  Hampshire;  C'appel  v. 
Weir,  46  Misc.  444,  92  X.  Y.  Supp.  365,  holding  that  a  liability  limitation  stipu- 
lation on  a  shipment  made  from  Pennsylvania  to  Xew  York  where  loss  occurred, 
will  be  enforced  under  laws  of  Xew  York  when  such  limitation  is  binding,  though 
not  so  in  Pennsylvania;  St.  Louis  R.  R.  Co.  v.  Mclntyre.  36  Tex.  Civ.  App.  403, 
82  S.  W.  346,  holding  stipulations  for  limitation  of  carriers  liability,  valid  in 
state  where  made  cannot  be  enforced  in  violation  of  local  public  policy  of  forum : 
Frank  v.  Adams  Exp.  Co.  17  Pa.  Dist.  R.  469,  38  Pittsb.  L.  J.  X.  S.  335,  holding 
that  the  laws  of  Xew  York  where  loss  occurred  in  a  shipment  of  goods  from 
Pennsylvania  state  control  as  to  the  validity  of  a  stipulation  as  to  the  value 
of  the  property  shipped,  contained  in  the  bill  of  lading;  Trepler  v.  Baltimore 
&  O.  R.  Co.  28  Pa.  Super.  Ct.  213,  holding  that  a  special  shipment  stipulation 
entered  into  in  Pennsylvania  controls  the  amount  of  recovery  for  loss  occurring 
in  West  Virginia  under  its  laws  where  such  contract  is  valid  if  reasonable  and 
just. 

Cited  in  footnote  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Druien,  66  L.R.A.  275, 
which  holds  that  courts  of  one  state  will  uphold  contract  made  in  another  where 
valid  limiting  carrier's  liability  for  loss  of  property  in  its  possession  for  trans- 
portation by  fire  not  caused  by  its  negligence  where  loss  occurred  in  state  where 
contract  was  made  though  shipment  was  to  extend  into  state  where  action  is 
brought. 

Cited  in  note  (5  L.R.A.  (X.S.)   425,  on  refusal  to  give  effect  to  foreign  contract 
exempting  carrier  from  liability. 
liability  of  carrier  beyond  o\vn   line. 

Cited  in  note  (31  L.R.A. (X.S.)  3)  on  liability  of  connecting  carrier  for  loss 
beyond  own  line. 

63  L.  R.  A.   534,  ERDMAX  v.  MITCHELL,  207   Pa.  79,  99  Am.   St.  Rep.   783, 

56  Atl.  327. 
Right   to   strike. 

Cited  in  Allis-Chalmers  Co.  v.  Iron  Moulders'  Union  Xo.  125,  150  Fed.  179, 
holding  a  strike  to  procure  economic  advantage  of  strikers  under  orders  to  be 
carried  out  peaceably  not  to  be  unlawful :  Morris  Run  Coal  Min.  Co.  v.  Guy,  50 
Pa.  Co.  Ct.  648,  14  Pa.  Dist.  R.  604,  holding  that  laborers  may  cease  work  in  a 
body  and  use  all  lawful  means  to  induce  others  to  go  out  with  them  where  the  ob- 
ject and  purpose  is  to  obtain  an  increase  of  wages  or  other  rights;  Karges  Furni- 
ture Co.  v.  Amalgamated  Woodworkers'  Local  Union  Xo.  131,  165  Ind.  429,  2 
L.R.A. (X.S.)  795,  75  X.  E.  877,  6  Ann.  Cas.  829,  holding  that  members  of  union 
may  strike  in  concerted  action  though  injury  result  to  employer  and  the  courts 
will  not  interfere  with  the  union  if  this  be  done  in  a  peaceable  manner;  Pickett  v. 
Walsh,  192  Mass.  580,  6  L.R.A. (X.S.)  1077,  116  Am.  St.  Rep.  272,  78  X.  E.  753,  7 
Ann.  Cas.  638,  holding  that  the  union's  right  of  coercion  extends  only  to  strikes 
against  persons  or  organizations  against  which  it  itself  has  labor  disputes. 

Cited  in  notes   (6  L.R.A. (X.S.)    1073)   on  lawfulness  of  sympathetic  strike,  or 
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of  threat  or  act,   tending  thereto;     (17   L.R.A. (N.S.)    170)    on   controversy   over 
"open"  or  "closed"  shop  as  justification  for  means  employed  to  aid  strike. 
Right   to    \\oi-U. 

Cited  in  Berry  v.  Donovan,  188  Mass.  361,  5  L.R.A.  (X.S.)  905,  108  Am.  St. 
Rep.  499,  74  X.  E.  603,  3  Ann.  Cas.  738,  holding  that  nonunion  employe  may 
recover  from  a  union  man  for  obtaining  his  discharge  by  threats  made  to  em- 
ployer; House  Painters'  Beneficial  Asso.  v.  Feeney,  29  Pa.  Co.  Ct.  526,  13  Pa. 
Dist.  R.  336,  holding  that  equity  Avill  restrain  an  organization  from  preventing 
men  from  joining  another  organization  by  interference  with  their  employment  and 
procuring  their  discharge. 
Unlawfnl  conspiracy. 

Cited  in  Kemp  v.  Division  Xo.  241,  153  111.  App.  369,  holding  that  action  lies 
to  restrain  members  of  labor  union  from  coercing  employer  by  intimidation  to  dis- 
charge plaintiffs  because  they  arc  not  members  of  union;  Carter  v.  Oster,  134  Mo. 
App.  154,  112  S.  W.  995,  on  illegality  of  coercive  means  used  by  organizations  to 
procure  discharge  of  nonunion  laborers;  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo. 
472,  22  L.R.A. (X.S.)  626,  128  Am.  St.  Rep.  492,  114  S.  W.  997,  holding  that  a 
labor  combination  to  prevent  employment  and  procure  discharge  of  nonunion  men 
which  primarily  injures  employers  and  others  for  the  benefit  of  the  conspirators 
is  unlawful ;  Patterson  v.  Building  Trades  Council,  14  Pa.  Dist.  R.  845,  12 
Luzerne  Leg.  Reg.  Rep.  448,  31  Pa.  Co.  Ct.  404,  holding  that  although  laborers 
have  the  right  to  cease  work  in  a  body  they  have  no  right  to  coerce  others  to 
leave  work  in  order  to  deprive  an  employer  of  his  constitutional  right  to  conduct 
his  own  business;  Purvis  v.  Local  No.  500,  United  Brotherhood  of  C.  &  J.  214 
Pa.  355,  12  L.R.A. (N.S.)  648,  112  Am.  St.  Rep.  757,  63  Atl.  585,  6  Ann.  Cas. 
275;  holding  violence  not  necessary  to  unlawful  coercion  and  that  putting  one 
in  actual  fear  of  loss  of  his  property  to  compel  him  to  accede  to  wishes  of  union 
is  unlawful  coercion:  American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co. 
33  App.  D.  C.  105,  32  L.R.A.  (N.S.)  761,  holding  that  a  combination  the  immedi- 
ate purpose  of  which  is  to  injure  and  coerce  another  into  a  certain  line  of  action 
by  destruction  of  his  business,  though  done  without  violence  is  an  unlawful 
boycott  and  conspiracy;  Klingel's  Pharmacy  v.  Sharp  &  Dohme,  104  Md.  235, 
7  L.R.A. (N.S.)  982,  118  Am.  St.  Rep.  399,  64  Atl.  1029,  9  Ann.  Cas.  1184,  holding 
retail  and  wholesale  druggists  liable  to  another  druggist  from  the  effects  of  a 
black  list  and  boycott  against  him  because  he  failed  to  join  combination  to 
maintain  prices. 

Cited  in  footnotes  to  State  v.  Van  Pelt,  68  L.R.A.  760,  which  holds  conspiracy 
to  injure  one's  business  not  indictable  per  se;  Employing  Printers'  Club  v.  De- 
Blosser  Co.  69  L.R.A.  90,  which  holds  actionable,  a  combination  to  injure  person 
in  his  trade  in  inducing  employees  to  break  contract  or  to  decline  to  continue 
longer  in  his  employment. 

Cited  in  notes   (103  Am.  St.  Rep.  492)  on  boycotting;   (1  B.  R.  C.  520,  527)  on 
liability  of  labor  union  to  persons  with  whose  employment  it  has  interfered. 
Right  to  acquire  property. 

Cited  in  Nyman  v.  Cooke,  33  Pa.  Co.  Ct.  427,  holding  that  an  enactment  de- 
priving a  married  woman  of  the  right  to  her  separate  earnings  is  void. 

63  L.  R.  A.  540,  ANDERSON  v.  HAYS  MFG.  CO  207  Pa.  106,  56  Atl.  345. 
Liability  of  boiler  owner  for  negligent  repairs  or  inspection. 

Distinguished  in  James  McNeil  &  Bro.  Co.  v.  Crucible  Steel  Co.  207  Pa.  498, 
56  Atl.  1067,  where  defendants  superintendent  was  aware  or  by  use  of  reasonable 
care  could  have  been  aware  of  negligence  of  person  employed  to  repair  boilers. 
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03  L.  R.  A.  551,  ST.  LOUIS  CORDAGE  CO.  v.  MILLER,  61  C.  C.  A.  477,  126 

Fed.  495. 
Contributory   n  i-u  I  iu.<- m-i-  and  assumption  of  risk. 

Cited  in  Chicago  &  E.  R.  Co.  v.  Ponn,  112  C.  C.  A.  228,  191  Fed.  688,  holding 
that  in  action  against  master  for  injury  in  which  defendant  relies  on  defense  of 
assumed  risk  and  contributory  negligence  court  is  not  warranted  in  directing 
verdicts  for  defendant,  if  there  is  any  evidence,  which  would  negative  such  claim : 
Schwartzmiller  v.  Ward-Mackey  Co.  197  Fed.  40,  holding  that  plaintiff  was 
guilty  of  contributory  negligence,  barring  recovery  for  injuries  received  through 
his  hand  being  caught  by  cogwheels  while  he  was  attempting  to  oil  machine,  where 
he  undertook  to  oil  machine  while  in  motion,  and  by  placing  hand  near  cog- 
wheel; Missouri,  K.  &  T.  R.  Co.  v.  Wilhoit,  6  Ind.  Terr.  539,  98  S.  W.  341  : 
Johnson  v.  Mammoth  Vein  Coal  Co.  88  Ark.  248,  19  L.R.A.(X.S.)  651,  114  S. 
W.  722, — distinguishing  the  defenses  of  contributory  negligence  and  assumption 
of  risk;  Rase  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  107  Minn.  266,  21 
L.R.A.  (X.S.)  146,  120  X.  W.  360,  distinguishing  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk  and  basing  the  doctrine  of  the  latter  on  the 
maxim,  "volenti  non  fit  injuria";  Lee  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  112  Mo. 
App.  396,  87  S.  W.  12,  holding  that  no  part  of  the  doctrine  of  servants  assump- 
tion of  risk  is  involved  in  negligence  of  the  servant;  Norfolk  &  W.  R.  Co.  v. 
Cheatwood,  103  Va.  368,  49  S.  E.  489,  holding  that  a  statute  providing  that  mere 
knowledge  of  employee  concerning  defective  appliances  will  not  defeat  recovery, 
goes  to  the  defense  of  assumption  of  risk  and  not  to  that  of  contributory  negli- 
gence; Denver  &  R.  G.  R.  Co.  v.  Arrighi,  63  C.  C.  A.  649,  129  Fed.  348,  holding 
that  the  statute  taking  from  the  employe  the  burden  of  assumed  risk  does  not 
also  remove  his  accountability  for  contributory  negligence;  Crookston  L'.unber 
Co.  v.  Boutin,  79  C.  C.  A.  368,  149  Fed.  684,  holding  that  a  servant  may  be  guilty 
of  contributory  negligence  in  use  of  a  defective  appliance  though  because  of  a 
complaint  to  and  promise  of  remedy  by  employer  the  risks  therefrom  are  not 
assumed;  H.  D.  Williams  Cooperage  Co.  v.  Headrick,  86  C.  C.  A.  548,  159  Fed. 
682,  holding  that  a  promise  of  master  to  protect  servant  against  certain  ordi- 
nary risks  does  not  relieve  him  of  consequences  of  contributory  negligence;  Jack- 
son v.  Chicago,  R.  I.  &  P.  R.  Co.  102  C.  C.  A.  159,  178  Fed.  435,  holding  that 
though  contributory  negligence  is  precluded  as  a  defense  by  statute,  assumption 
of  risk  when  properly  applicable  may  be  pleaded;  Chicago  G.  W.  R.  Co.  v. 
Grotty.  4  L.R.A.(X.S.)  835,  73  C.  C.  A.  147,  141  Fed.  915,  holding  that  the  risk 
from  staking  ears  and  walking  between  them  while  moving  is  so  obvious  that 
hrukeman  must  necessarily  assume  it  and  at  the  same  time  be  contributorily 
negligent;  El  Paso  v.  S.  W.  R.  Co.  v.  Foth,  45  Tex.  Civ.  App.  280,  100  S.  W. 
181,  101  Tex.  137,  105  S.  W.  322,  holding  that  mere  knowledge  of  defects  in  a 
water  glass  on  an  engine  does  not  go  to  contributory  negligence  of  engineer  in 
sustaining  an  injury  from  an  explosion  thereof  though  it  may  pertain  to  an 
assumption  of  risk. 

Cited  in  note   (21  L.R.A. (X.S.)    138,  .139,  142)   on  distinction  between  assump- 
tion of  risk  and  contributory  negligence. 
Factory  act  as  abolishing:  assumption  of  risk. 

Cited  in  Maki  v.  Union  P.  Coal  Co.  109  C.  C.  A.  221,  187  Fed.  391,  holding  that 
statute  of  Wyoming  requiring  fencing  of  machinery  at  and  about  mine,  and 
providing  that  cause  of  action  shall  accrue  to  servant  injured  to  comply  with 
statute,  does  not  abolish  defence  of  assumption  of  risk:  Hall  v.  West  &  S. 
Mill  Co.  39  Wash.  472,  81  Pac.  915,  4  Ann.  Cas.  587  (dissenting  opinion),  on 
the  abolishment  of  the  assumption  of  risk  by  the  factory  law;  Hall  v.  West  & 


S97  L.  R.  A.  CASES  AS  AUTHORITIES.  [63  L.R.A.  5f>l 

S.  Mill  Co.  39  Wash.  480,  81  Pac.  915,  4  Ann.  Cas.  587  (dissenting  opinion), 
on  statutory  duty  as  abrogating  assumption  of  risk;  Denver  &  R.  G.  R.  Co.  v. 
Norgate,  6  L.R.A.  (N.S.)  991,  72  C.  C.  A.  365,  141  Fed.  252,  5  Ann.  Cas.  448; 
Denver  &  R.  G.  R.  Co.  v.  Gannon,  40  Colo.  203,  11  L.R.A. (N.S.)  220,  90  Pac. 
853, — holding  that  statute  providing  for  blocked  frogs  and  guard  rails  and 
making  failure  to  comply  prima  facie  evidence  of  negligence  does  not  affect  or 
change  law  of  assumption  of  risk;  Sutton  v.  DesMoines  Bakery  Co.  135  Iowa, 
395,  112  N.  W.  836,  holding  that  failure  to  perform  statutory  duty  to  provide 
safety  hood  does  not  absolve  servant  from  voluntary  assumption  of  risk  resulting 
from  such  failure;  St.  Louis  S.  W.  R.  Co.  v.  Hynson,  101  Tex.  547,  109  S.  W. 
929,  holding  assumption  of  risk  of  injury  from  unblocked  guard  rails  in  which 
experienced  brakeman's  foot  was  caught  in  negligently  walking  between  moving 
cars  is  a  good  defense  to  an  action  based  on  failure  of  statutory  duty  to  block 
the  rails;  Federal  Lead  Co.  v.  Swyers,  88  C.  C.  A.  547,  161  Fed.  690,  holding  that 
risks  obvious  and  known  to  servant  may  be  assumed  though  master  fails  in  his 
statutory  duty  to  overcome  them  by  proper  appliances;  Lohmeyer  v.  St.  Louis 
Cordage  Co.  137  Mo.  App.  629,  119  S.  W.  49,  following  dissenting  opinion  and 
holding  that  a  servant  working  at  a  machine  with  unboxed  gears  did  not  assume 
the  risk  it  having  been  masters  duty  to  cover  them;  National  Biscuit  Co.  v. 
Nolan,  70  C.  C.  A.  436,  138  Fed.  12,  holding  master  not  liable  for  injury  to 
girl  who  knowing  and  appreciating  danger  put  her  arm  into  a  mesh  of  unguarded 
machinery  though  such  machinery  should  have  been  guarded. 

Disapproved  in  Johnson  v.  Mammoth  Vein  Coal  Co.  88  Ark.  251,  19  L.R.A. 
(N.S.)  652,  114  S.  W.  722,  holding  that  doctrine  of  assumption  of  risk  does  not 
apply  to  injury  caused  by  violation  of  statutory  duty  to  supply  safe  place  to 
work;  Hill  v.  Saugested,  53  Or.  186,  22  L.R.A. (N.S.)  637,  98  Pac.  524,  holding 
that  master  cannot  excuse  his  failure  to  guard  saws  as  required  by  statute  on 
the  ground  that  servant  assumed  obvious  risk  therefrom;  Welsh  v.  Barber 
Asphalt  Paving  Co.  93  C.  C.  A.  101,  167  Fed.  467,  holding  that  factory  act  re- 
quiring guarding  of  machinery  precludes  defense  of  assumption  of  risk  from  a 
failure  to  guard. 
JJisiv  assumed. 

Followed  in  Glenmont  Lumber  Co.  v.  Roy,  61  C.  C.  A.  506,  126  Fed.  530,  hold- 
ing that  experienced  saw-mill  hand  working  before  a  saw  with  a  cant  hook  which 
which  had  been  defective  to  his  knowledge  for  five  days  and  on  a  defective 
bumper  assumes  the  risk  from  such  known  defects;  American  Linseed  Co.  v. 
Heins,  72  C.  C.  A.  533,  141  Fed.  48,  holding  that  employe  who  had  worked  for 
four  years  in  vicinity  of  unguarded  cable  and  drum  and  fully  appreviated  danger 
connected,  assumed  risk  therefrom;  Mengel  Box  Co.  v.  Dulin,  98  C.  C.  A.  401, 
174  Fed.  649,  holding  that  an  eighteen  year  old  employe  of  a  low  mentality  who 
nevertheless  understands  and  appreciates  danger  from  nature  of  his  employment 
assumes  such  danger;  Chicago  M.  &  St.  P.  R.  Co.  v.  Benton,  65  C.  C.  A.  660, 
132  Fed.  462,  holding  that  trainman  does  not  assume  risk  of  injury  from  low 
joints  in  rails  though  he  knew  of  their  existence,  where  he  did  not  appreciate 
extent  of  risk  and  had  no  opportunity  of  ascertainment. 

Cited  in  Lowe  Mfg.  Co.  v.  Payne,  167  Ala.  248,  30  L.R.A.  (N.S.)  440,  52  So.  447, 
holding  that  operator  of  machine  is  not  justified  in  obeying  order  of  boss  to 
clean  machine  while  it  is  in  motion,  if  he  knows  operation  to  be  dangerous; 
Notthoff  v.  Los  Angeles  Gas  &  Electric  Co.  161  Cal.  97,  118  Pac.  436,  holding 
that  where  employee  has  full  knowledge  of  unsafe  condition  of  premises,  he  is 
deemed  to  assume  special  risk  incident  to  employment  under  such  conditions; 
Streeter  v.  Western  Wheeled  Scraper  Co.  254  111.  250,  41  L.R.A.(N.S.)  631,  98 
L.R.A.  Au.  Vol.  VI.— 57. 
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X.  E.  541,  1  X.  C.  C.  A.  828,  holding  that  servant  does  not,  by  continuing  to  oper- 
ate machine  which  has  not  been  protected  by  guards  as  required  by  statute,  as- 
sume risk  of  injury  from  violation  of  statute:  Lee  v.  St.  Louis,  M.  &  S.  E.  R.  Co. 
112  Mo.  App.  393,  87  S.  W.  12,  holding  that  servant  assumes  obvious  risks  and 
those  ordinarily  incident  to  his  employment  but  where  the  risks  are  not  obvious 
and  master  is  negligent  the  master  is  liable  for  resulting  injury;  Tower  Lumber 
Co.  v.  Brandvold,  73  C.  C.  A.  153,  141  Fed.  922,  holding  that  a  man  of  ordinary 
intelligence  and  experience  will  not  be  heard  to  say  that  he  did  not  appreciate 
danger  from  placing  himself  in  a  dangerous  position  at  the  head  of  a  logging 
train  on  poor  track:  Cripple  Creek  Sampling  &  Ore  Co.  v.  Souza,  37  Colo.  398. 
86  Pac.  1005,  holding  that  servant  assumes  the  obvious  risk  of  danger  from 
flying  chips  of  steel  resulting  from  the  work  of  dressing  steel  rolls;  Elkton 
Consol.  Min.  &  Mill.  Co.  v.  Sullivan,  41  Colo.  252,  92  Pac.  679.  holding  that 
deceased  knowing  the  danger  from  allowing  steel  to  go  unlashed  on  cage  assured 
the  risk  from  failure  to  lash  it,  the  master  not  being  under  duty  to  see  that  it 
was  lashed;  Milby  &  D.  Coal  &  Min.  Co.  v.  Balla,  7  Ind.  Terr.  632,  18  L.R.A. 
(N.S.)  698,  104  S.  W.  860,  holding  that  a  24  year  old  coal  miner  assumes  the 
risk  of  injury  from  the  actions  of  a  mule  in  going  by  a  certain  place,  he  having 
gone  by  previously  and  observed  similar  actions  by  same  mule;  Kirkpatrick  v.  St. 
Louis  &  S.  F.  R.  Co.  87  C.  C.  A.  35,  159  Fed.  858,  holding  that  experienced  em- 
ploye knowing  that  piles  were  apt  to  slip  from  machine  and  that  other  dangers 
attended  the  operation  of  the  machine  assumes  all  risks  incident  thereto  of  which 
he  had  knowledge;  Lake  v.  Shenango  Furnace  Co.  88  C.  C.  A.  69,  160  Fed.  89], 
holding  crank  man  to  assume  risk  from  load  falling  into  shaft  because  of  opera- 
tion of  crank  without  sufficient  assistance,  though  he  did  not  know  how  much 
force  was  required  to  slide  it  in,  his  duty  being  to  stop  when  rope  became  taut: 
Utah  Consol.  Min.  Co.  v.  Bateman,  27  L.R.A. (X.S.)  962,  99  C.  C.  A.  365,  170 
Fed.  63,  holding  that  employee  assumed  risk  from  use  of  mixed  fuel  in  drying 
converters  where  he  knew  that  mixed  fuel  had  caused  other  explosions  and  that 
if  any  explosion  occurred  he  would  be  apt  to  be  injured:  Stewart  v.  Brune,  102 
C.  C.  A.  534,  179  Fed.  35o,  holding  that  the  operator  of  a  derrick  assumes  the 
risk  from  putting  an  additional  strain  on  the  derrick  when  he  knew  that  it  was 
supported  by  an  insufficient  number  of  guy  ropes;  Atlas  v.  Xational  Biscuit  Co. 
100  Minn.  32,  110  X'.  W.  250,  holding  that  the  assumption  of  risk  from  oper- 
ating familiar  machinery  in  a  given  case  is  for  the  jury  in  consideration  of  the 
attendant  circumstances. 

Cited  in  notes  (4  L.R.A. (X.S.)  849)  on  servant's  assumption  of  obvious  risks 
arising  from  master's  negligence;  (13  L.R.A. (X.S.)  692)  on  assumption  of  risk 
of  defective  tool,  machine,  or  appliance,  where  defect  obvious,  but  its  importance 
not  appreciated;  (6  L.R.A.(N.S.)  981,  987;  19  L.R.A. (X.S.)  649)  on  assumption 
of  risk  of  master's  breach  of  statutory  duty;  (28  L.R.A. (N.S.)  1224,  1231)  as 
to  whether  servant  may  assume  risk  of  dangers  created  by  master's  negligence. 

Disapproved  in  Hofl'meier  v.  Kansas  City-Leavenworth  R.  Co.  68  Kan.  832,  75 
Pac.  1117,  holding  that  street  car  conductor  cannot  be  held  to  assume  risk  from 
being  knocked  from  running  board  while  collecting  tickets  by  a  pole  negligently 
placed  too  near  track  where  he  did  not  have  actual  knowledge  of  its  position. 
Failure    to   complain. 

Followed  in  Burke  v.  Union  Coal  &  Coke  Co.  84  C.  C.  A.  626,  157  Fed.  180, 
holding  that  a  servant  who  with  knowledge  of  danger  and  voluntarily  without 
complaint  enters  and  continues  in  employment  requiring  him  to  work  in  a  six 
foot  tunnel  containing  a  highly  charged  cable  near  top  assumes  the  risk  there- 
from. 
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Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Shalstrom,  45  L.R.A.(N.S.)  387,  115  C. 
C.  A.  515,  195  Fed.  728,  holding  that  servant,  by  entering  and  continuing  in 
employment  without  complaint,  assumes  ordinary  risks  and  dangers  of  employ- 
ment, and  extraordinary  dangers  which  he  knows  and  appreciates;  Blust  v.  Pacific 
Teleph.  Co.  48  Or.  93,  84  Pac.  847,  holding  experienced  telephone  linesman  on  en- 
tering employment  with  knowledge  of  the  risk  from  stringing  cable  and  knowledge 
of  masters  lax  methods,  assumes  incident  risk  where  he  does  so  voluntarily  and 
without  objection;  Choctaw,  O.  &  G.  R.  Co.  v.  O'Nesky,  6  Ind.  Terr.  186,  90 
S.  W.  300,  holding  that  miner  knowing  defective  condition  of  roof  and  continuing 
to  work  without  objection  assumes  the  risk  of  danger  from  its  falling: 
Chandler  v.  St  Louis  &  S.  F.  R.  Co.  127  Mo.  App.  4G,  106  S.  W.  553,  holding 
under  Federal  decisions  that  servant  assumes  risk  from  negligent  failure  of 
master  to  furnish  safe  place  to  work  and  suitable  appliances,  where  the  servant 
did  not  complain  of  defects  and  the  condition  remained  same;  Mueller  v.  La 
Prelle  Shoe  Co.  109  Mo.  App.  518,  84  S.  W.  1010,  holding  servant's  assumption 
of  risk  in  using  a  defective  treadle  to  be  a  question  for  the  jury  where  he  ob- 
jected to  its  condition  and  called  attention  to  the  defect:  Utah  Consol.  Min. 
Co.  v.  Paxton,  80  C.  C.  A.  68,  150  Fed.  116,  holding  that  grater  compelled  to  work 
on.  tracks  does  not  assume  risk  from  injury  by  car,  where  on  complaint  his 
foreman  has  promised  to  have  car  stopped  before  it  gets  to  his  grate. 
Following  of  state  decisions  in  Federal  courts. 

Cited  in  note  (40  L.R.A.  (N.S.)  440)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 

63  L.  R.  A.  571,  MISSOURI  EX  REL.  HILL  v.  DOCKERY,  191   U.  S.  165,  48 

L.  ed.  133,  24  Sup.  Ct.  Rep.  53. 
Who   may   question   constitutionality   of   statutes. 

Cited  in  Spain  v.  St.  Louis  &  S.  F.  R.  Co.  151  Fed.  530,  holding  that  courts 
will  not  listen  to  an  objection  made  to  the  constitutionality  of  an  act  by  a 
party  whose  right  it  does  not  affect  in  the  particular  case  on  trial,  and  who 
has  no  interest  in  defeating  it;  Watson  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  169  Fed. 
955,  on  the  right  to  raise  question  of  constitutionality. 
Decisions  of  state  courts  subject  to  review  by  feilernl  supreme  court. 

Cited  in  Arkansas  Southern  R.  Co.  v.  Louisiana  &  A.  R.  Co.  218  U.  S.  436, 
54  L.  ed.  1098,  31  Sup.  Ct.  Rep.  56,  holding  that  decree  of  state  court  construing 
state  constitution  is  reviewable  in  Federal  Supreme  Court;  Rippey  v.  Texas,  193 
U.  S.  509,  48  L.  ed.  769,  24  Sup.  Ct.  Rep.  516,  holding  that  the  question  to  give 
the  federal  supreme  court  jurisdiction,  is  a  question  of  the  power  of  the  state 
as  a  whole  and  not  the  validity  of  the  law  under  the  state  constitution;  Barney 
v.  New  York,  193  U.  S.  438,  48  L.  ed.  740,  24  Sup.  Ct.  Rep.  502,  holding  that 
a  grievance  that  a  state  law  was  broken  and  not  a  grievance  inflicted  by  action 
of  the  state  legislature,  executive,  or  judicial  departments,  cannot  bring  the  case 
within  the  jurisdiction  of  the  federal  supreme  court;  Risley  v.  Utica,  173  Fed. 
508,  on  the  same  point;  Patterson  v.  Colorado,  205  U.  S.  460,  51  L.  ed.  880, 
27  Sup.  Ct.  Rep.  556,  10  Ann.  Gas.  898,  holding  that  a  decision  of  the  state  court 
as  to  questions  of  local  law  do  not  present  a  question  for  review  in  the  federal 
supreme  court,  as  a  violation  of  the  fourteenth  amendment,  where  it  is  alleged 
that  the  decision  is  contrary  to  the  decisions  of  the  state  court. 

Cited  in  notes  (49  L.  ed.  U.  S.  419)  on  appellate  review  in  Federal  Supreme 
Court  of  state  court  decisions  involving  questions  of  interstate  commerce;  (49 
L.  ed.  U.  S.  554)  on  review  of  decisions  of  state  courts  presenting  question  of 
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full  faith  and  credit;  (49  L.  ed.  U.  S.  786)  on  review  in  Supreme  Court  of  United 
States  of  decisions  of  state  courts  in  cases  involving  mining  claims;  (49  L.  ed. 
U.  S.  579)  on  review  of  decisions  of  state  courts  in  cases  involving  questions  of 
bankruptcy:  (50  L.  ed.  U.  S.  165)  on  error  to  state  court  in  cases  involving 
questions  iinder  national  banking  law;  (50  L.  ed.  U.  S.  383)  on  error  to  state 
courts  in  cases  presenting  merely  abstract  or  moot  questions;  (50  L.  ed.  U.  S. 
429)  on  certificate  of  state  court  as  showing  presence  of  Federal  questions; 
(50  L.  ed.  U.  S.  1122)  on  error  to  state  courts  in  cases  involving  land  titles: 
(51  L.  ed.  U.  S.  122,  124)  on  error  to  state  courts  in  cases  involving  questions 
of  due  process  of  law;  (55  L.  ed.  U.  S.  790)  on  questions  of  local  practice  and 
procedure  on  writ  of  error  from  Federal  Supreme  Court  to  state  courts. 
Denial  of  equal  protection  of  I:i  ,.  v. 

Cited  in  Paraiso  v.  United  States,  207  U.  S.  372,  52  L.  ed.  251,  28  Sup.  Ct. 
Rep.  127,  holding  that  where  the  only  question  is  whether  the  complaint  was 
sufficient  under  the  rules  of  criminal  pleading,  the  conviction  thereunder  is  not 
reviewable  by  the  federal  supreme  court  as  a  denial  of  the  equal  protection  of 
the  laws;  Coulter  v.  Louisville  &  X.  R.  Co.  196  U.  S.  609,  49  L.  ed.  618,  25  Sup. 
Ct.  Rep.  342,  holding  that  the  federal  supreme  court  could  not  enjoin  the  taxa- 
tion of  a  corporate  franchise  because  the  assessment  was  not  equal  as  required 
by  the  state  constitution,  unless  the  assessment  was  made  systematically  so  as 
to  amount  to  a  denial  of  the  equal  protection  of  the  laws;  Georgia  R.  &  Bkg. 
Co.  v.  Wright,  125  Ga.  60],  54  S.  E.  52,  holding  that  a  tax  upon  shares  of  stock 
of  a  foreign  corporation  held  by  residents  is  not  unconstitutional  as  denying 
the  equal  protection  of  the  laws,  where  no  such  a  tax  is  imposed  upon  shares  of 
stock  of  a  domestic  corporation,  which  pays  tax  upon  its  property  in  the  state. 
Adequacy  of  allegations  of  fraud  as  to  assessments. 

Cited  in  Western  U.  Teleg.  Co.  v.  Howe,  103  C.  C.  A.  398,  180  Fed.  49;  Chicago, 
B.  &  Q.  R.  Co.  v.  Babcock,  204  U.  S.  592,  51  L.  ed.  638,  27  Sup.  Ct.  Rep.  326,— 
on  the  adequate  allegations  of  fraud  as  to  assessments. 
RiR-lit  to  raise  objections. 

Cited  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  760,  holding  that  the  courts  will 
not  listen  to  an  objection  by  a  party  whose  rights  are  not  affected  by  the  particu- 
lar case  on  trial  and  who  has  no  interest  in  the  question. 

63  L.  R.  A.  582,  GAYLORD  v.  SANITARY  DIST.  204  111.  576,  98  Am.  St.  Rep. 

235,  68  N.  E.  522. 
•What  is  a  public  use  justifying-  exercise  of  eminent  domain. 

Cited  in  South  Park  v.  Montgomery  Ward  &  Co.  248  111.  326,  93  N.  E.  910, 
21  Ann.  Cas.  127  (dissenting  opinion),  on  question  as  to  what  constitutes  public 
use  authorizing  exercise  of  right  of  eminent  domain;  Howard  Mills  Co.  v. 
Schwartz  Lumber  &  Coal  Co.  77  Kan.  609,  18  L.R.A.  (N.S.)  362,  95  Pac.  559, 
holding  that  a  flouring  mill  owned  by  private  owners  and  having  for  its  purpose 
merely  the  manufacture  and  sale  of  feed  and  flour,  cannot  exercise  the  right  of 
eminent  domain;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  589,  66  L.R.A.  392,  57  Atl. 
1001,  holding  that  the  construction  of  a  branch  line  of  railroad  to  reach  some 
private  manufacturer  is  a  public  use  if  the  same  is  open  to  use  by  the  public  and 
not  merely  the  private  owner  whom  it  reaches,  even  though  he  may  be  the  only 
one  to  use  it;  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn.  437,  5 
L.R.A.  (.N.S.)  642,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  that  the  generation 
and  distribution  of  electricity  for  sale  to  the  general  public  on  equal  terms  is 
a  public  use  justifying  the  exercise  of  eminent  domain;  Brown  v.  Gerald,  100 
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Me.  356,  70  L.R.A.  475,  109  Am.  St.  Rep.  526,  61  Atl.  785,  holding  that  the 
generation,  manufacture,  and  transmission  of  electricity  for  power  and  manu- 
facturing purposes  is  not  a  public  use  justifying  the  exercise  of  eminent  domain; 
Walker  v.  Shasta  Power  Co.  19  L.R.A.  (X.S.)  732,  87  C.  C.  A.  6GO,  160  Fed.  861, 
Affirming  149  Fed.  571,  holding  that  the  carrying  of  water  for  the  operation  of 
machinery  in  furnishing  a  municipality  with  light,  heat  and  water,  is  a  public 
use  justifying  the  exercise  of  eminent  domain  in  securing  a  right  of  way  there- 
for. 

Cited  in  notes    (18  L.R.A.  (N.S.)    357)   on  right  to  exercise  eminent  domain  for 
gristmill;    (]02   Am.   St.   Rep.   813,   815,   819,   838)    on  uses   for   which   power   of 
eminent  domain  cannot  be  exercised. 
—  Use   partly   private. 

Cited  in  note  (21  L.R.A. (N.S.)  544)  on  combination  of  public  and  private 
uses. 

Distinguished  in  State  ex  rel.  Harlan  v.  Centralia-Chehalis  Electric  R.  & 
Power  Co.  42  Wash.  639,  7  L.R.A.  (X.S.)  201,  85  Pac.  344,  holding  that  the  con 
demnation  of  land  for  the  purposes  of  creating  a  water  power  to  enable  the  plain- 
tiff to  carry  on  its  business  as  a  public  carrier  being  for  a  purely  private  purpose, 
does  not  defeat  the  right  to  exercise  the  power  where  necessary  for  the  ac- 
complishment of  its  duty  as  a  carrier. 
Judicial  power  over  eminent  domain. 

Cited  in  note  (22  L.R.A.  (N.S.)  26,  41,  47,  96,  141,  145)  on  judicial  power  over 
eminent  domain. 

63  L.  R.  A.  587,  DE  KOVEN  v.  ALSOP,  205  111.  309,  68  N.  E.  930. 
Who  is  entitled  to  stock  dividends. 

Cited  in  Lancaster  Trust  Co.  v.  Mason,  152  X.  C.  662,  136  Am.  St.  Rep.  851, 
68  S.  E.  235,  holding  that  the  buyer  was  entitled  to  a  stock  dividend  declared 
without  knowledge  of  either  party  where  the  sale  was  made  under  agreement  to 
include  "dividends"  accrued. 
As  between   life  tenant  and  remainderman. 

Followed  in  Blinn  v.  Gillett,  208  111.  490,  100  Am.  St.  Rep.  234,  70  N.  E.  704, 
holding  that  a  stock  dividend  declared  after  the  death  of  the  testator  goes  to  the 
remainderman,  and  not  as  intestate  property  of  the  deceased. 

Cited  in  Day  v.  Faulks,  79  N.  J.  Eq.  68,  81  Atl.  354,  holding  that  where,  after 
corporate  stock  is  bequeathed  to  one  for  life,  stock  dividend  is  declared,  new 
stock  representing  more  than  earnings  after  death  of  testator,  life  tenant  is  only 
entitled  to  charge  thereon  for  proportion  thereof  representing  earnings;  Pabst's 
Will,  146  Wis.  362,  131  N.  W.  739  (dissenting  opinion),  on  rights  as  between 
life  tenant  and  remainderman  to  dividends  where  stock  has  been  increased  by 
issue  of  stock  dividends;  Billings  v.  Warren,  216  111.  287,  74  N.  E.  1050,  hold- 
ing that  a  stock  dividend  goes  to  the  remainderman  and  not  to  the  life  tenant 
entitled  to  the  net  income;  Boardman  v.  Mansfield,  79  Conn.  642,  12  L.R.A. 
(N.S.)  800,  118  Am.  St.  Rep.  178,  66  Atl.  169,  holding  that  where  the  trust  fund 
was  invested  in  stock  and  securities,  new  stock  which  accrued  to  the  fund  be- 
cause of  the  ownership  of  other  stock,  belonged  to  the  remainderman  and  was 
not  income  to  go  to  the  life  tenant. 

Cited  in  footnote  to  Smith  v.  Dana,  69  L.R.A.  76,  which  holds  life  tenants 
entitled  to  cash  dividends  on  corporate  stock  although  derived  from  sale  of 
permanent  property  in  which  profits  had  been  invested. 
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Cited  in  note   (12  L.R.A.  (X.S.)    787,  795,  810)   on  right,  as  between  life  tenant 
and  remainderman,  in  dividends  or  distributions  by  corporations. 
Jjife  estates  In  personal   property. 

Cited  in  State  ex  rel.  Tozer  v.   Probate  Ct.   102   Minn.   292,   113   N.  W.  888, 
holding  that  life  estates  may  be  created  in  personal  property. 

63  L.  R.  A.  593,  PATE  v.  BUSHOXG,  161  Ind.  533,  100  Am.  St.  Rep.  287,  69 
N.  E.  291. 


Construction   of 

Cited  in  Lee  v.  Lee,  45  Ind.  App.  648,  91  N.  E.  507,  holding  that  in  construing 
will  courts  will  consider  only  language  used  in  will;  Hayes  v.  Martz,  173  Ind. 
287,  89  N.  E.  303,  holding  that  where  one  clause  gives  to  devisee  fee  simple  title 
and  subsequent  clause  equally  clear  and  distinct  gives  life  estate,  latter  prevails. 

-  Intention   of  testator  as   governing. 

Cited  in  Maris  v.  Wolfe,  46  Ind.  App.  419,  92  N.  E.  661,  holding  that  intention 
where  it  is  expressed  agreeably  to  rules  of  law,  governs  in  construction  of  will; 
Hume  v.  McHaffie,  40  Ind.  App.  709,  81  X.  E.  117  (dissenting  opinion),  on  the 
intention  of  the  testator  as  governing  the  construction  of  a  will. 

-  Presumptions  as   to   partial   intestacy. 

Cited  in  Skinner  v.  Spann,  175  Ind.  684,  93  N.  E.  1061,  holding  that  execution 
of  will  raises  strong  presumption  that  testator  intends  thereby  to  dispose  of 
entire  estate,  unless  such  intention  is  rebutted  by  language  if  will  or  by  other 
evidence;  Tobin  v.  Tobin,  163  Ind.  242,  69  N.  E.  440,  holding  that  when  a  person 
makes  a  will  the  presumption  is  that  he  intends  to  dispose  of  all  of  his  property, 
unless  rebutted  by  the  terms  of  the  will  or  otherwise;  Barker  v.  Petersburg,  41 
Ind.  App.  450,  82  X.  E.  996,  holding  that  partial  intestacy  is  never  presumed, 
and  the  testator  is  presumed  to  have  intended  to  dispose  of  all  of  his  property, 
unless  the  language  compels  the  contrary  construction. 
Error  in  description  in  -will. 

Cited  in  Taylor  v.  Taylor,  174  Ind.  681,  93  N.  E.  9,  holding  that  where  descrip- 
tion of  devised  land  is  defective  but  land  may  be  located  therefrom,  description 
will  be  held  sufficient;  Graves  v.  Rose,  246  111.  92,  30  L.R.A.  (X.S.)  309.  92  X.  E. 
601  (dissenting  opinion),  on  admissibility  of  parol  evidence  to  correct  error  in 
description  of  land  in  will;  Collins  v.  Capps,  235  111.  564,  126  Am.  St.  Rep.  232, 
85  N.  E.  934,  holding  that  error  in  the  description  of  the  devisee  of  property 
devised  will  not  avoid  the  devise,  if  after  rejecting  all  the  erroneous  parts, 
enough  remains  to  show  what  was  intended  by  the  testator:  McMahan  v. 
Hubbard,  217  Mo.  641,  118  S.  W.  481,  holding  that  where  testator  owned  lands 
in  two  sections  and  devised  lands  of  certain  description  but  without  naming 
the  section  and  other  lands  properly  described  as  within  a  designated  section  the 
sectional  designation  will  be  applied  as  made  and  not  to  the  prior  description 
which  described  no  lands  owned  by  testator  in  the  named  section. 

Cited  in  note   (6  L.R.A.  (X.S.)   957,  958,  967,  968)   on  correction  of  misdescrip- 
tion  of  land  in  will. 
Interest  of  widow   where  estate  is  to  be  disposed  of  at  her  death. 

Cited  in  Xelson  v.  Nelson,  36  Ind.  App.  335,  75  X*.  E.  67J),  holding  that  under 
a  will  giving  all  the  property  to  the  testator's  widow  and  providing  that  at  her 
death  it  should  be  sold  and  the  proceeds  divided  among  his  children,  the  widow 
has  a  life  estate  in  all  the  property  except  a  portion  authorized  to  be  sold  to 
pay  his  debts. 
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Ambiguity   nit    vitiating    instrument. 

Cited  in  Warner  v.  Marsluill,  166  Iiicl.  114,  75  X.  E.  582,  holding  that  an 
ambiguity  which  vanishes  in  the  light  of  explanatory  evidence  admissible  under 
the  rules  of  evidence,  is  not  sufficient  to  vitiate  the  instrument. 

63  L.  R.  A.  603,  DELANEY  v.  MODERN  ACCI.  CLUB,   121  Iowa,  528,  97   X. 

W.  91. 
Proximate    cause    of   death    under    policy    of   accident    insurance. 

Cited  in  H.  P.  Hood  &  Sons  v.  Maryland  Casualty  Co.  206  Mass.  226,  30  L.R.A. 
(N.S.)  1196,  138  Am.  St.  Rep.  379,  92  X.  E.  329,  holding  that  injury  to  em- 
ployee from  glanders  contracted  from  horses  which  hia  duty  required  him  to 
handle  is  within  policy  insuring  employer  against  liability  for  loss  imposed  by 
law  upon  insured  on  account  of  injury  to  employee  by  accident;  General  Acci. 
Fire  &  L.  Assur.  Corp.  v.  Homely,  109  Md.  99,  71  Atl.  524,  holding  that  where 
death  is  from  a  disease  which  was  itself  caused  by  the  accident,  the  latter  is  to  be 
regarded  as  the  proximate  cause  of  the  death ;  Herdic  v.  Maryland  Casualty  Co. 
146  Fed.  398,  holding  that  when  proceeding  from  external  and  violent  sources, 
septicaemia  is  a  well  recognized  ground  of  liability  in  accident  insurance: 
McAuley  v.  Casualty  Co.  of  America,  39  Mont.  193,  102  Pac.  586,  holding  that 
where  death  resulted  from  erysipelas  caused  by  an  infection  of  an  abrasion  on 
the  leg,  the  accident  causing  the  abrasion  was  the  proximate  cause  of  the  death; 
Ward  v.  ^Etna  L.  Ins.  Co.  82  Neb.  506,  118  X".  W.  70,  holding  that  where  the 
death  results  from  the  morbid  changes  in  the  exercise  of  vital  functions  or  the 
texture  of  the  bodily  organs,  as  a  result  of  the  accident,  the  accident  is  the 
proximate  cause  and  not  the  diseased  conditions  resulting;  Garvey  v.  Phoenix 
Preferred  Acci.  Ins.  Co.  123  App.  Div.  109,  108  X.  Y.  Supp.  186,  holding  that 
where  the  disability  resulted  from  accidental  injury  to  the  foot,  the  fact  that 
infection  increased  the  disability,  did  not  relieve  the  insurer  under  a  clause  pro- 
viding for  a  reduction  of  the  recovery  if  the  disability  resulted  directly  or  in- 
directly from  infection ;  Xew  Amsterdam  Casualty  Co.  v.  Shields,  85  C.  C.  A. 
122,  155  Fed.  57,  holding  that  if  the  disease  did  not  exist  but  only  a  suscepti- 
bility to  it,  and  the  disease  was  caused  by  the  accident,  the  insurer  was  liable, 
but  if  the  disease  existed  and  co-operates  with  the  injury,  then  there  can  be  no 
recovery;  Binder  v.  National  Masonic  Acci.  Asso.  127  Iowa,  35,  102  N.  W.  190, 
holding  the  defendant  company  not  liable  for  death  caused  by  accident  under  a 
policy  providing  for  nonliability  for  disability  resulting  directly  or  indirectly 
wholly  or  in  part  from  bodily  disease  or  infirmity,  where  the  death  occurred 
from  the  breaking  of  an  artery  weakened  by  disease. 

Cited  in  footnote  to  Richards  v.  Travelers'  Ins.  Co.  67  L.R.A.  175,  which  holds 
recovery  on  accident  policy  on  cattle  broker  whose  duties  require  him  to  ride  on 
cattle   cars   not   prevented   by   provision   excluding   liability   for   accidents   while 
riding  in  any  part  of  car  not  provided  for  occupation  of  passengers. 
Death   from   blood   poisoiiiiisr- 

Cited  in  Simpkins  v.  Hawkeye  Commercial  Men's  Asso.  148  Iowa,  551,  126 
N.  \V.  192,  holding  that  death  was  not  from  contact  with  poisonous  substances 
within  terms  of  policy  exempting  insurer,  where  embalmer  accidentally  injured 
his  hand  with  point  of  embalming  needle,  which  was  followed  by  blood  poisoning: 
Central  Acci.  Ins.  Co.  v.  Rembe,  220  111.  159,  5  L.R.A. (N.S.)  936,  110  Am.  St. 
Rep.  235,  77  N.  E.  123,  5  Ann.  Cas.  155,  Affirming  122  111.  App.  512,  holding  that 
where  a  doctor  died  from  the  effects  of  poisoning  contracted  through  the  break- 
ing of  a  bottle  in  his  hand,  the  accidental  wounding  through  the  bottle's  break- 
ing was  the  proximate  cause  and  not  the  blood  poisoning  resulting;  French  v. 
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Fidelity  &  C.  Co.  135  Wis.  271,  17  L.R.A.  (N.S.)  1016,  115  X.  W.  809,  holding 
that  where  death  resulted  from  blood  poisoning  caused  by  an  abrasion  of  the 
skin  in  turn  caused  by  an  accident,  the  death  was  caused  by  the  accident  under 
a  policy  making  insurer  liable  for  death  resulting  from  bodily  injuries  inde- 
pendent of  all  other  causes;  United  States  Health  &  Acci.  Ins.  Co.  v.  Harvev,  129 
111.  App.  107,  holding  that  death  resulting  from  blood  poisoning  resulting  from 
puncture  by  wire  or  nail,  was  within  the  terms  of  an  accident  policy  though  the 
policy  excepted  death  resulting  directly  or  indirectly  from  infection;  Fidelity  & 
C.  Co.  v.  Stacey,  5  L.R.A.  (X.S.)  662,  74  C.  C.  A.  409,  143  Fed.  275,  6  Ann.  Cas. 
955,  holding  that  where  the  insured  died  from  blood  poisoning  resulting  from 
injuries  received  in  committing  an  assault  upon  another,  the  injuries  were  the 
proximate  cause  of  the  death  and  not  being  accidental  but  voluntary,  there  could 
be  no  recovery  on  the  policy. 

Cited  in  note    (5   L.R.A. (X.S.)    927)    on  liability  on  accident  policy  for  sick- 
ness or  death  caused  by  blood  poisoning. 
Delivery  of  policy  as  an   essential   to   membership   In   benefit  association. 

Cited  in  Bruner  v.  Brotherhood  of  American  Yeomen,  136  Iowa,  619,  111  N. 
\Y.  977,  on  the  delivery  of  the  policy  or  certificate  as  an  essential  to  membership. 
Imputation  of  agent's  knowledge  to  benefit  society. 

Cited  in  Thomas  v.  Modern  Brotherhood,  25  S.  D.  637,  127  N.  W.  572,  holding 
that   agent   of   mutual   benefit   order   to   solicit   insurance,   forward   application, 
and  deliver  policies  is  general  agent,  and  his  knowledge  of  fact  that  might  in- 
crease risk  is  knowledge  of  company. 
Waiver  of  conditions  of  policy. 

Cited  in  note  (16  L.R.A.  (X.S.)  1216)  on  waiver  of  condition  breach  of  which 
would  render  policy  void  at  inception. 

63  L.  R.  A.  608,  SWIGERT  v.  TILDEX,  121   Iowa,  650,  100  Am.  St.  Rep.  374, 

97  X.  W.  82. 
Validity  of  contract  not  to  engage  in  bnsiiiess. 

Cited  in  Sauser  v.  Kearney,  147  Iowa,  339,  126  X.  W.  322,  holding  that  where 
one  has  purchased  stock  of  goods  and  placed  upon  his  premises,  contract  of  sale 
of  goods  with  agreement  not  to  re-engage  in  business  is  not  invalid  because  of 
agreement  to  forego  privilege  of  engaging  in  prospective  business;  Jayne  &  K. 
Bros.  Lumber  Co.  v.  Turner,  132  Iowa,  9,  109  X.  W.  307,  holding  that  a  contract 
not  to  engage  in  business  in  a  certain  limited  locality  is  valid  if  reasonable  and 
based  upon  a  sufficient  consideration;  Roush  v.  Gesman  Bros.  126  Iowa,  495,  102 
X.  W.  495,  holding  that  a  contract  not  to  engage  in  the  real  estate  business  for 
a  certain  time,  and  to  turn  over  real  estate  business,  in  consideration  of  receiv- 
ing one  half  of  the  commissions  received  is  valid  where  it  referred  to  a  limited 
territory. 

Cited  in  footnotes  to  Bancroft  v.  Union  Embossing  Co.  64  L.R.A.  298,  which 
holds  contract  by  seller  of  right  to  manufacture  and  sell  patented  machine  not 
to  engage  in  making  same  nor  grant  right  to  right  to  do  so  to  others;  Eugene 
Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which  sustains  right  to  injunction 
against  member  of  former  partnership  agreeing  on  sale  of  business  not  to  en- 
gage directly  or  indirectly  in  competitive  business  within  specified  city  for 
designated  period  from  continuing  in  rival  business  into  which  he  entered  in 
violation  of  such  agreement ;  Keene  Syndicate  v.  Wichita  Gas,  E.  L.  &  P.  Co.  67 
L.R.A.  61,  which  holds  void  lease  by  corporation  generating  electricity  to  rival 
company  with  agreement  not  to  engage  in  business  for  ten  years. 
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Cited  in  note  (24  L.R.A.  (X.S.)  917,  924)  on  validity  of  agreement  in  restraint 
of  trade  ancillary  to  sale  of  business  or  profession,  as  affected  by  territorial 
scope. 

63  L.  R.  A.  614,  HYATT  v.  HAMILTON  COUXTY,  121  Iowa,  292,  100  Am-.  St. 

Rep.   354,  96  N.   W.   855. 
Liability  of  county  for  services  In  defending  party  accused  of  crime. 

Cited  in  Pardee  v.  Salt  Luke  County,  39  Utah,  490,  36  L.R.A.(X.S.)  385,  118 
Pac.  122,  holding  that  courts  cannot  charge  counties  with  liability  for  compensa- 
tion for  attorneys  designated  to  defend  criminals,  in  absence  of  statutory  au- 
thority; Korf  v.  Jasper  County,  132  Iowa,  GS4,  108  N.  W.  1031,  holding  county 
liable  for  services  rendered  by  attorney  appointed  to  defend  a  person  accused 
of  crime,  though  the  county  is  not  a  party  to  the  action. 

63  L  R.  A.  616,  HEXRY  v.  HEXDERSOX,  81  Miss.  743,  33  So.  960. 
Apportionment   of  annuity. 

Cited  in  Brown  v.  Keech,  112  Md.  409,  29  L.R.A.(X.S.)  780,  136  Am.  St.  Rep. 
395,  76  Atl.  846,  21  Ann.  Cas.  308,  holding  that  an  annuity  to  the  wife  of  the 
testator's  son  payable  on  the  decease  of  the  son  and  during  the  wife's  lifetime 
was  not  apportionable,  and  she  dying  before  an  instalment  became  due,  her  ad- 
ministrators were  not  entitled  to  it. 

Cited  in  notes   (27  L.R.A. (X.S.)   449)   on  apportionment  of  income  upon  death 
of  life  beneficiary  between  distribution  periods;    (29  L.R.A.  (X.S.)    775)    on  ap- 
portionment of  annuity;    (2  B.  R.  C.  909)    on  effect  of  death  of  beneficiary  of 
testamentary  gift  of  annuity  before  its  purchase. 
Disposition   of   income   during-   life   tenancy. 

Distinguished  in  Gordon  v.  McDougall,  84  Miss.  725,  5  L.R.A. (X.S.)    373,  37 
So.  298,  holding  that  where  the  widow  took  less  than  a  life  estate,  the  remainder- 
men could  question  her  disposition  of  the  income  of  the  estate. 
Carrying    on    of    business    by    personal    representative. 

Cited  in  note  (40  L.R.A. (X.S.)  232)  on  allowance,  as  costs  of  administration, 
of  expenses  of  business  carried  on  under  testamentary  power. 

63  L.  R.  A.  625,  MOWER  v.  SAXFORD,  76  Conn.  504,  100  Am.  St.  Rep.  1008,  57 

Atl.  119. 
Apportionment    of    annuities. 

Cited  in  Brown  v.  Keech,  112  Md.  409,  29  L.R.A.  (X.S.)  780,  136  Am.  St.  Rep. 
395,  76  Atl.  846,  21  Ann.  Cas.  308,  holding  that  an  annuity  to  the  wife  of  the 
testator's  son,  payable  on  the  decease  of  the  son  and  during  the  wife's  lifetime 
was  not  apportionable  and  she  dying  before  the  instalment  became  due,  her  ad- 
ministrators were  not  entitled  to  it;  Farnam  v.  Farnam,  83  Conn.  379,  77  Atl. 
70,  holding  that  annuity  payable  annually  is  not  apportionable. 

Cited  in  note    (63  L.R.A.  617)    on  apportionment  of  annuities,  in  absence  of 
statute. 
Interest  on  annuities  in  arrears. 

Cited  in  Savage  v.  Savage,  3  L.R.A.(X.S.)  927,  72  C.  C.  A.  494,  141  Fed.  351, 
holding  that  interest  on  annuities  in  arrears  is  discretionary  and  where  the  wife 
was  entitled  to  an  annuity  under  an  ante-nuptial  contract,  interest  should  not  be 
allowed  thereon  where  the  wife  was  Deing  supported  by  the  husband  while  the 
annuities  were  in  arrears. 
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"When   annual   payments   become   due. 

Cited  in  Rhodes  v.  Mound  City  Gas,  Coal  &  Oil  Co.  80  Kan.  766,  ,104  Pac.  851, 
holding  that  a  covenant  in  a  lease  of  oil  lands  to  pay  eighty  dollars  annually 
means  the  payment  of  such  sum  at  any  time  before  the  end  of  each  year,  and 
not  in  advance. 

63  L.  R.  A.  630,  HUTCHINSON  v.  LEIMBACH,  68  Kan.  37,  104  Am.  St.  Rep. 

384,  74  Pac.  598. 
Delegation    of   powers   of   government. 

Cited  in  State  ex  rel.  Young  v.  Brill,  100  Minn.  519,  111  N.  W.  639,  10  Ann. 
Cas.  425,  holding  that  a  statute  requiring  judges  of  the  district  court  to  appoint 
the  members  of  the  county  board  of  control,  was  unconstitutional  as  delegating 
nonjudicial  functions. 
—  Delegation    of    legislative    powers. 

Cited  in  Union  P.  R.  Co.  v.  Abilene,  78  Kan.  829,  98  Pac.  224,  holding  that 
chapter  132  of  laws  of  1903,  providing  for  sprinkling  of  streets  and  authorizing 
city  to  levy  tax  therefor,  delegates  certain  essential  features  of  proceeding  to 
class  of  property  owners  in  manner  excluding  notice  and  hearing  to  others  and 
is  void;  Nash  v.  Glen  Elder,  74  Kan.  758,  88  Pac.  62,  holding  that  a  determina- 
tion that  the  boundaries  of  a  city  should  be  enlarged  is  a  legislative  question 
which  cannot  be  delegated  to  the  district  court  for  decision;  State  ex  rel.  Taylor 
v.  Missouri  P.  R.  Co.  76  Kan.  485,  92  Pac.  606,  holding  that  the  creation  of  the 
railroad  commission  with  powers  to  enforce  the  laws  relative  to  railroads  when 
in  their  opinion  the  facts  are  such  that  the  laws  should  apply,  is  not  a  delega- 
tion of  legislative  power;  Shreves  v.  Gibson,  76  Kan.  711,  92  Pac.  584,  holding 
that  a  statute  providing  for  the  appeal  from  order  of  the  drainage  commission- 
ers, and  for  a  final  determination  of  the  work  to  be  performed  by  each  person 
benefited,  by  a  jury  selected  by  the  probate  judge  is  not  invalid  as  delegating 
legislative  powers  to  the  judiciary;  Union  P.  R.  Co.  v.  Abilene,  78  Kan.  828,  98 
Pac.  224,  holding  that  a  statute  providing  for  the  sprinkling  of  streets  and  the 
letting  of  a  contract  therefor  upon  a  petition  of  the  property  owners,  is  uncon- 
stitutional as  a  delegation  of  legislative  power  to  the  petitioners;  State  ex  rel. 
Jackson  v.  Bentley,  80  Kan.  229,  101  Pac.  1073,  on  the  constitutionality  of  stat- 
ute providing  for  the  establishment  of  high  schools  in  counties,  by  the  county 
commissioners  upon  petition;  School  Dist.  Xo.  32  v.  Wilson  County,  82  Kan. 
813,  109  Pac.  168,  holding  that  where  a  legal  duty  is  cast  upon  a  board  of  coun- 
ty commissioners,  that  duty  may  be  enforced  by  mandamus  and  such  duty  cannot 
be  evaded  on  the  ground  that  the  county  officials  have  a  discretion  to  act;  Mor- 
ton v.  Holes,  17  N.  D.  159,  115  N.  W.  256,  holding  unconstitutional  a  statute 
providing,  for  the  paving  and  macadamizing  of  highways  in  civil  townships  and 
for  the  construction  of  sewers,  upon  the  petition  of  a  certain  per  cent  of  the  ad- 
joining property  owners,  which  should  be  evidence  of  the  necessity  of  the  im- 
provements; Carey  Salt  Co.  v.  Hutchinson,  72  Kan.  105,  82  Pac.  721,  on  the 
delegation  of  legislative  powers. 

Distinguished  in  State  ex  rel.  Jackson  v.  Butler  County,  77  Kan.  531,  94  Pac. 
1004,  holding  that  a  statute  providing  that  in  certain  cases  upon  a  petition  of 
one  fourth  of  the  taxpayers  the  county  shall  levy  a  tax  for  the  erection 
of  necessary  public  buildings  is  not  unconstitutional  as  delegating  legislative 
powers  to  the  petitioners,  where  the  determination  of  the  necessity  for  the  build- 
ings is  left  to  the  county  commissioners;  Hill  v.  Johnson  County,  82  Kan.  817, 
]09  Pac.  163,  holding  that  a  statute  providing  for  the  improvement  of  a  road 
upon  a  petition  of  a  certain  per  cent  of  the  landowners,  was  valid  where  it  left 
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to  the  county  commissioners  the  determination  as  to  whether  such  improvement 
should  be  of  public  utility. 

G3  L.  R.  A.  634,  SPANGLER  v.  ST.  JOSEPH   &  G.  I.  R.   CO.  68  Kan.  46,  104 

Am.  St.  Rep.  39 J,  74  Pac.  007. 
Dnty  of  carrier  to  protect   passenger  front  asHaiilttt   from   others. 

Cited  in  Grimsley  v.  Atlantic  C'oast  Line  R.  Co.  1  Ga.  App.  559,  57  S.  E.  943, 
holding  a  railroad  company  liable  for  injuries  to  a  passenger  by  the  discharge 
of  a  revolver  into  the  coach  by  another  passenger,  who  was  intoxicated  and  had 
left  the  train  at  the  station:  Franklin  v.  Atlanta  &  C.  Air  Line  R.  Co.  74  S.  C. 
339,  54  S.  E.  578,  sustaining  an  instruction  to  the  effect  that  a  carrier  was  bound 
to  use  as  great  a  care  to  protect  a  passenger  from  injury  by  another  passenger 
as  it  was  to  protect  him  from  injury  through  negligence  in  the  operation  of 
trains;  Norfolk  &  W.  R.  Co.  v.  Birchfield,  105  Ya.  822,  54  S.  E.  879,  holding 
railroad  company  liable  for  an  assault  upon  a  passenger  by  another  passenger, 
who  stated  that  he  was  an  official  of  the  road  and  had  ordered  the  former  to 
stop  smoking  on  the  train  where  the  conductor  failed  to  interfere  after  he  had 
knowledge  of  the  altercation. 

Cited  in  note  (2  L.R.A.  (N,S.)  307)  on  liability  of  carrier  for  stranger's  as- 
sault on  passenger. 

Distinguished  in  Brown  v.  Chicago,  R.  I.  &  P.  R.  Co.  2  L.R.A. (N.S.)  108,  72 
C.  C.  A.  20,  139  Fed.  974,  3  Ann.  Cas.  251,  holding  that  the  railroad  company 
would  not  be  liable  for  an  assault  upon  one  passenger  by  another,  where  it  had 
no  knowledge  of  the  necessity  for  protecting  the  one  or  had  no  reason  to  suspect 
that  it  was  necessary. 

63  L.  R.  A.  637,  DIEBOLD  v.  KENTUCKY  TRACTION  CO.  117  Ky.   146,  111 

Am.  St.  Rep.  230,  77  S.  W.  674,  4  Ann.  Cas.  445. 
Street   or  commercial   railways. 

Cited  in  Simoneau  v.  Pacific  Electric  R.  Co.  159  Cal.  500,  115  Pac.  320,  hold- 
ing that  term  "street  railroad"  applies  only  to  such  roads  rails  of  which  are  laid 
to  conform  to  grade  and  surface  of  street  and  is  otherwise  constructed  so  that 
public  are  not  excluded  from  street  and  which  only  carries  passengers:  Cadwell 
v.  Connecticut  Co.  85  Conn.  420,  40  L.R.A. (N.S.)  263,  83  Atl.  444,  Ann.  Cas. 
1913C,  401,  holding  that  running  upon  interurban  electric  railway  constructed 
in  street,  of  cars  designed  to  carry  property  only,  stopping  only  at  terminals, 
is  additional  burden;  Wilder  v.  Aurora,  D.  &  R.  Electric  Traction  Co.  216  111. 
528,  75  N.  E.  194,  holding  that  an  electric  suburban  railroad  to  operate  between 
several  towns,  to  carry  passengers,  freight,  mail,  etc.,  is  a  commercial  railroad 
and  not  a  street  railroad,  so  as  to  impose  an  additional  servitude  upon  the 
abutting  property;  Aurora  v.  Elgin,  A.  &  S.  Traction  Co.  227  111.  496,  118  Am. 
St.  Rep.  284,  81  S.  E.  544,  Reversing  128  111.  App.  84,  holding  that  an  electric 
railway  chartered  to  operate  a  line  between  two  cities  and  to  c&rry  passengers, 
mail,  freight,  etc.,  was  a  commercial  and  not  a  street  railway  •,  K.insey  v.  Union 
Traction  Co.  169  Ind.  581,  81  N.  E.  922,  holding  that  an  interurban  electric  road 
is  a  commercial  and  not  a  street  railroad;  Devon  v.  Cincinnati,  C.  &  E.  R.  Co. 
128  Ky.  777,  109  S.  W.  3(51,  holding  that  an  interurban  electric  railroad  is  a 
commercial  and  not  a  street  railway,  and  entitled  to  exercise  the  right  of  emi- 
nent domain  under  the  general  railway  act. 

Cited  in  note  (4  L.R.A. (N.S.)  204)  on  interurban  trolley  road  as  additional 
burden. 
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Validity  of   railroad   ordinances. 

Cited  in  Shelbyville  v.  Glover,  306  C.  C.  A.  376,  184  Fed.  244,  on  validity  of 
ordinance  preventing  railroad  from  laying  track  across  street  to  lot  upon  which 
it  proposes  to  erect  station. 

63  L.  R.  A.  642,  RILEY  v.  BUCHAXAX,  116  Ky.  025,  76  S.  W.  527,  3  Ann.  Gas. 

788. 
Dedication  by  user.  r;Kv>   I 

Cited  in  Bloomfleld  v.  Allen,  146  Ky.  37,  —  L.R.A.(N.S.)  — ,  141  S.  W.  400; 
VVatertown  v.  Troeh,  25  S.  D.  29,  125  X.  W.  501,— holding  that  acceptance  of 
dedication  of  public  way  may  be  predicated  on  user  alone;  Downing  v.  Benedict, 
147  Ky.  11,  143  S.  W.  756,  holding  that  where  erection  of  fences  and  gates  over 
passway  continued  for  such  length  of  time  as  to  be  sufficient  notice  to  those  using 
it  that  owner  had  not  dedicated  it  to  public  use,  court  has  uo  right  to  compel 
dedication  of  it  except  as  provided  by  statute:  Smith  v.  Pennington,  122  Ky. 
359,  8  L.R.A.  (N.S.)  152,  91  S.  W.  730,  holding  that  a  continued  use  of  a  passage- 
way by  the  public  generally  for  fifteen  years  will  ripen  into  a  grant  or  dedica- 
tion which  cannot  be  revoked  at  the  pleasure  of  the  owner;  Dulaney  v.  Figg,  123 
Ky.  299,  94  S.  W.  658,  holding  that  where  a  married  woman  knew  that  a  part 
of  her  land  had  been  dedicated  by  her  husband  for  a  public  street,  and  had  been 
used  as  such  for  twenty-five  years  and  had  been  exempt  from  taxation,  she  was 
estopped  to  claim  it. 

Cited  in  note  (129  Am.  St.  Rep.  581,  609,  610)   on  what  constitutes  dedication 
to,  and  acceptance  of,  a  public  street. 
Presumptions  of  grrant. 

Cited  in  Cincinnati  Southern  R.  Co.  v.  Slaughter,  126  Ky.  495,  104  S.  W.  291, 
holding  that  the  burden  is  upon  the  person  denying  the  dedication  by  user,  to 
show  that  the  use  was  merely  permissive,  since  the  user  creates  a  presumption 
of  a  grant. 

63  L.  R.  A.  647,  GARDXER  v.  WINTER,  117  Ky.  382,  78  S.  W.  143. 
"Warranty  of  fitness  for  purposes  intended. 

Cited  in  Reynolds  v.  General  Electric  Co.  73  C.  C.  A.  23,  141  Fed.  556,  holding 
that  where  a  purchaser  buys  a  machine  from  a  dealer,  who  is  not  the  manufac- 
turer, relying  upon  the  character  and  reputation  of  the  latter,  there  is  no  im- 
plied warranty  by  the  dealer  either  as  against  latent  defects  or  of  suitability  for 
purpose  intended. 

Cited  in  footnotes  to  Rollins  Engine  Co.  v.  Eastern  Forge  Co.  68  L.R.A. 
441,  which  holds  warranty  that  article  will  be  suitable  for  intended  use  not  to 
be  implied  from  express  contract  to  forge  steel  piston  rod  of  specified  dimen- 
sions; Davis  Calyx  Drill  Co.  v.  Mallory,  69  L.R.A.  973,  which  denies  implied 
warranty  that  a  drill  and  its  machinery  are  suitable  to  bore  holes  through 
particular  strata  of  land. 

Cited  in  notes  (15  L.R.A.  (X.S.)  872)  on  implied  warranty  of  fitness  of  par- 
ticular article  purchased  from  dealer  for  particular  use;  (37  L.R.A. (X.S.)  80, 
82;  102  Am.  St.  Rep.  623)  on  implied  warranty  of  fitness  of  seeds  and  plants. 

63  L.  R.  A.  649,  FRAXKLIX  v.  TRACEY,  117  Ky.  267,  77  S.  W.  1113. 
Liability  of  landlord  for  dangerous  condition  of  premises. 

Followed  in  Holzhauer  v.  Sheeny,  127  Ky.  32,  104  S.  W.  1034,  holding  that 
the  landlord  is  not  liable  for  injuries  to  prospective  tenant  because  of  the  de- 
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fective  condition  of  the  leased  premises,  unless  the  defects  are  latent  and  the 
landlord  has  notice  which  he  does  not  impart  to  the  tenant. 

Cited  in  Howell  v.  Schneider,  24  App.  D.  C.  547,  holding  that  the  rule  of 
caveat  emptor  applies  to  leasing  a  house  and  the  intended  lessee  must  make  the 
examination  necessary  to  determine  safe  condition  of  premises. 

Cited  in  note  (34  L.R.A.  (X.S.)  801)  on  liability  of  landlord  for  injury  to 
tenants  from  defects  in  premises. 

Distinguished  in  Miles  v.  Tracey,  28  Ky.  L.  Rep.  621,  4  L.R.A.  (N.S.)  1144, 
89  S.  W.  1128,  holding  that  allegation  that  the  defendant  let  the  lower  floor  to 
other  tenants  and  the  second  floor  to  the  plaintiff,  reserving  to  himself  the  con- 
trol of  the  walls  and  foundations,  does  not  make  the  defendant  liable  for  in- 
juries to  plaintiff's  furniture  by  a  collapse  of  the  walls. 

63  L.  R.  A.  652,  ERNST  v.  WEST  COVINGTON,  116  Ky.  850,  105  Am.  St.  Rep. 

241,  76  S.  W.  1089,  3  Ann.  Cas.  882. 
Liability   of   municipality   in    the    discharge   of   a    governmental    duty. 

Cited  in  Scliwalk  v.  Louisville  (Columbia  Finance  &  T.  Co.  v.  Louisville),  135 
Ky.  575,  25  L.R.A. (N.S.)  95,  122  S.  W.  860,  holding  city  not  liable  for  the  death 
of  a  person  in  the  city  hall  by  the  falling  of  a  defective  elevator. 

Cited  in  note  (25  L.R.A. (N.S.)  89)  on  liability  of  municipality  for  tort  in 
connection  with  buildings  used  by  it. 

Distinguished  in  State  v.  Knoxville,  115  Tenn.  182,  90  S.  W.  289,  holding  that 
the  city  was  liable  for  the  surplus  of  the  moneys  received  from  the  state  bo- 
cause  of  the  fraud  of  the  city's  agents  in  making  false  reports  in  taking  a  school 
census,  so  as  to  enable  the  city  to  obtain  more  money  than  it  was  entitled  to. 

63  L.  R.  A.  655,  MAYDWELL  v.  LOUISVILLE,  116  Ky.  885,  105  Am.  St.  Rep. 

245,  76  S.  W.  1091. 
Taxation  of  property  for  street  sprinkling-  purposes. 

Cited  in  note  (5  L.R.A.  (N.S.)  435)  on  power  to  improve  and  repair  streets  as 
conferring  power  to  expend  money  for  sprinkling. 

Distinguished  in  Owensboro  v.  Sweeney,  129  Ky.  610,  18  L.R.A. (N.S.)  183. 
130  Am.  St.  Rep.  477,  111  S.  W.  364,  holding  that  a  special  tax  levied  upon  abut- 
ting property  according  to  the  front  foot,  for  sprinkling  the  streets,  is  unconsti- 
tutional since  sprinkling  is  not  a  special  improvement  adding  to  the  value  of  the 
property. 
Public  or  govern  mental  duties  of  municipalities. 

Cited  in  Kippes  v.  Louisville,  140  Ky.  425,  30  L.R.A. (N.S.)  1164,  131  S.  W. 
184,  holding  that  city,  in  flushing  streets  for  promotion  of  health  and  comfort 
of  public  is  not  liable  for  injury  to  passerby  by  bursting  of  hose  through  negli- 
gence of  employee;  Hershberg  v.  Barbourville,  142  Ky.  62,  34  L.R.A.  (N.S.)  143, 
133  S.  W.  985,  Ann.  Cas.  1912D,  189,  holding  that  city  is  not  liable  for  arrest 
of  person  under  invalid  ordinance  regularly  passed  in  attempted  exercise  of 
police  power. 

63  L.  R.  A.  657,  CRADDOCK  v.  LOUISVILLE  &  N.  R.  CO.  116  Ky.  900,  77  S. 

W.  174. 
Duty  of  railroad  company  to  keep  lookout   for  trespassers. 

Cited  in  Leighton  v.  Wheeler,  106  Me.  453,  —  L.R.A. (N.S.)  — ,  76  Atl.  916, 
holding  that  locomotive  engineer  on  regular  train  owes  no  duty  to  sectionmen 
to  keep  lookout  for  them  or  to  anticipate  that  they  may  be  on  track;  Binning- 
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ham  B.  Light  &  P.  Co.  v.  Jones,  153  Ala.  163,  45  So.  177,  holding  that  as  a  gen- 
eral rule,  a  railroad  company  owes  no  duty  to  trespassers  to  keep  a  lookout  for 
them,  and  this  is  the  same  whether  the  trespasser  be  an  infant  or  an  adult: 
Louisville  &  N.  E.  Co.  v.  Logsdon,  118  Ky.  606,  81  S.  W.  657,  holding  that  a  rail- 
road company  owes  no  duty  to  a  trespasser  to  keep  a  lookout  for  him  at  a  place 
where  trespassers  are  not  to  be  expected,  and  this  applies  whether  the  trespasser 
is  a  child  or  adult. 

Cited  in  notes  (69  L.E.A.  544;  8  L.R.A.  (X.S.)  1081,  32  L.R.A.(X.S.)  567) 
on  duty  of  railroad  to  keep  lookout  for  trespassers  on  track. 

Distinguished  in  Louisville  &  X.  R.  Co.  v.  McXamara,  128  Ky.  415,  17  L.E.A. 
(X.S.)  226,  129  Am.  St.  Eep.  308,  108  S.  W.  898,  holding  that  the  rule  that  the 
railroad  company  owes  no  duty  to  keep  a  lookout  for  trespassers,  does  not  apply 
in  a  city  or  place  where  trespassers  are  to  be  anticipated. 

Negligence    in    inmediately    failing    to    >:<i;.    upon    discovering    object 

upon  track. 

Cited  in  Tennessee  C.  E.  Co.  v.  Cook,  146  Ky.  376,  142  S.  W.  683,  holding  that 
in  order  for  trespasser  on  railroad  track  to  recover  for  injury  he  must  show 
that  those  in  charge  of  train  saw  him  or  were  in  position  to  see  his  perilous  posi- 
tion in  time  to  avoid  accident;  Louisville,  H.  &  St.  L.  E.  Co.  v.  Hathaway,  121 
Ky.  677,  2  L.E.A.  (N.S.)  504,  89  S.  W.  724,  holding  the  railroad  company  not 
liable  for  the  death  of  a  trespasser  lying  upon  the  track,  where  the  engineer  and 
conductor  were  doubtful  as  to  what  the  object  on  the  track,  and  did  not  immedi- 
ately attempt  to  stop. 

Cited  in  note  (2  L.E.A.  (X.S.)  498,  501)  on  duty  o'f  trainmen,  upon  perceiving 
unknown  object  in  fact  a  trespasser  helpless  on  track. 

63  L.  R.  A.  660,  WHITE  v.  STATE,  44  Tex.  Crim.  Bep.  346,  72  S.  W.  173. 
I'asvioii   reducing:  degree  of  homicide. 

Cited  in  note   (5  L.R.A. (X.S.)   816)   on  heat  of  passion  which  will  mitigate  or 
reduce  degree  of  homicide. 
Effect  on  homicide  of  mistake  in  identity   of  victim. 

Cited  in  note  (33  L.R.A. (X.S.)   1070,  1073)   on  assault  or  homicide  as  affected 
by  mistake  in  identity  of  person  assaulted. 
Homicide   by   misadventure. 

Cited  in  note    13  L.B.A. (X.S.)    1155)    on  homicide  by  misadventure. 

63  L.  E.  A.  668,  XEAL  v.  REXDALL,  98  Me.  69,  56  Atl.  209. 

Appeal  from  judgment  on  the  merits  in  100  Me.  576,  62  Atl.  706. 
Violation   of  statute  as    negligence   per   »e. 

Cited  in  Moore  v.  Maine  C.  E.  Co.  106  Me.  304,  76  Atl.  871.  holding  that  run- 
ning of  train  faster  than  statute  permits  in  not  negligence  per  se,  but  is  compe- 
tent evidence  of  negligence. 
Liability   for  injuries  by  collision   in   streets. 

Cited  in  Stone  v.  Forest  City  Exp.  Co.  105  Me.  240,  74  Atl.  23,  holding  that 
though  the  plaintiff  might  have  been  negligent,  if  the  defendant  could  have  pre- 
vented .the  injury  by  the  exercise  of  proper  care,  the  defendant  was  liable  for  the 
collision. 
XejfliK-ence   of  driver  as  imputable   to   passeiiR-er. 

Cited  in  Moon  v.  St.  Louis  Transit  Co.  237  Mo.  435,  141  S.  W.  870,  Ann.  Cas. 
1913A,  183,  holding  that  negligence  of  master's  servant  is  not  imputable  to 
master's  wife;  Shultz  v.  Old  Colony  Street  R.  Co.  193  Mass.  317,  8  L.E.A. (X.S.) 
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608,  118  Am.  St.  Rep.  502,  7B  N.  E.  873.  9  Ann.  Cas.  402,  holding  that  one  rid- 
ing with  another  as  a  guest  is  not  responsible  for  the  acts  of  the  driver  In  plac- 
ing them  in  a  dangerous  position,  where  there  was  no  cause  to  anticipate  the. 
danger  and  the  latter  was  so  sudden  as  not  to  enable  plaintiff  to  act  for  himself. 

Cited  in  footnotes  to  Markowitz  v.  Metropolitan  Street  R.  Co.  C9  L.R.A.  389, 
which  holds  negligence  of  driver  imputable  to  employer  seated  beside  him;  Colo- 
rado &  Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  denies  right  of  recovery 
for  death  by  collision  with  train  of  one  joining  with  driver  of  conveyance  in 
testing  danger  of  attempting  to  cross  tracks  in  front  of  train. 

Cited  in  note    (8  L.R.A.  (N.S.)    615,  660)    on  imputed  negligence  of  driver  to 
passenger. 
Question   for  jury. 

Cited  in  Wood  v.  Maine  C.  R.  Co.  101  Me.  478.  64  Atl.  833,  holding  that  the 
negligence  of  the  driver  of  a  vehicle  in  crossing  a  railroad  track,  was  a  question. 
for  the  jury,  though  the  circumstantial  evidence  tended  strongly  to  show  his 
negligence. 

63  L.  R.  A.  673.  HALL  v.  HENDERSON,  134  Ala.  45,1,  32  So.  840. 

Later  appeals  in  152  Ala.  266,  44  So.  592:  Hall  v.  Alabama  Terminal  &  Improv. 
Co.  173  Ala.  401,  56  So.  235. 
Jurisdiction  of  equity   to  enforce  stockholders'  liability. 

Cited   in   note    (28   L.R.A.  (N.S.)    745)    on  jurisdiction   of   equity,   to  prevent 
multiplicity  of  suits,  to  enforce  liability  of  members  of  club  or  corporation. 
Capital   of   corporation   as   a   trnst    fnnd. 

Cited  in  Vaughan  v.  Alabama  Nat.  Bank.  143  Ala.  578.  42  So.  64,  5  Ann. 
Cas.  665,  holding  that  the  capital  of  a  corporation  is  a  trust  fund  for  the  benefit 
of  creditors  only  to  the  extent  that  is  necessary  to  pay  the  creditors  and  the 
property  of  the  corporation  must  be  applied  to  the  payment  of  debts  before  dis- 
tribution to  stockholders. 
Conclnsiveness  of  judgment  in  tiiirn  :>>- nn-ii  i  proceeding*. 

Cited  in  Montgomery  Iron  Works  v.  Roman.  147  Ala.  441,  41  So.  811,  holding 
that  as  between  the  plaintiff  and  the  garnishee,  the  judgment  of  discharge   is 
res   judicata. 
Recovery  of   property   frandnlently  conveyed. 

Cited  in  Exchange  Nat.  Bank  v.  Stewart,  158  Ala.  224,  48  So.  487,  holding  that 
checks   drawn   by  a   debtor   corporation,   which   are  paid   out   of   its   assets,   are 
equivalent  to  money,  and  the  proceeds  of  the  checks  or  money  represented  by  them 
may  be  recovered  as  property  fraudulently  transferred,  the  same  as  money. 
Remedy   to   subject   chose   in   action   to  judgment. 

Cited  in  Canterbury  &  G.  v.  Marengo  Abstract  Co.  166  Ala.  233,  139  Am.  St. 
Rep.  30,  52  So.  388,  holding  that  one  obtaining  judgment  which  is  recorded  does 
not  acquire  lien  by  such  judgment  upon  another  judgment,  under  Code. 

Cited  in  note   (15  L.R.A.  (N.S.)    976)    on  equitable  remedy  to  subject  chose  in 
action  to  judgment  after  return  of  no  property  found. 
Remedy   of  creditor  after   return   of   execution   unsatisfied. 

Cited  in  note  (3  L.R.A. (N.S.)  123)  on  lien  acquired  by  service  of  notice  in 
supplementary  proceedings. 

63  L.  R.  A.  724,  RICKARDS  v.  RICKARDS,  98  Md.  136,  103  Am.  St.  Rep.  393, 
56   Atl.   397. 
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63  L.  R.  A.  727,  CHARLES  SIMON'S  SONS  CO.  v.  MARYLAND  TELEPH.  & 
TELEG.  CO.  99  Md.  141,  57  Atl.  193. 

Subsequent  appeal  from  order  restraining  the  charging  of  unlawful  rates  in 
103  Md.  138,  115  Am.  St.  Rep.  346,  63  Atl.  314. 
Regulation    of    telephone    rates. 

Cited  in  Rochester  Teleph.  Co.  v.  Ross,  125  App.  Div.  83,  109  N.  Y.  Supp. 
381,  holding  that  under  a  grant  by  a  city  to  a  telephone  company  of  the  right 
to  run  its  wires  not  only  along  streets  as  permitted  by  state  law,  but  to  run 
them  across  public  squares,  parks,  etc.,  in  return  for  the  right  to  fix  rates,  the 
city  had  the  right  to  fix  the  rates  and  the  company  was  estopped  to  deny  the 
right. 

Distinguished  in  Jacksonville  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  57  Fla. 
380,  49  So.  509,  holding  that  a  telephone  company  maintaining  its  lines  in  the 
streets  under  an  ordinance  requiring  it  to  conform  to  all  existing  or  future 
ordinance  relative  to  the  use  of  streets,  did  not  give  the  city  the  right  to  regulate 
rates  for  service. 
II  ul  ti  fa  riousiicMs  of  bill  in  equity. 

Cited  in  Dixie  F.  Ins.  Co.  v.  American  Confectionery  Co.  124  Tenn.  288.  34 
L.R.A.  (N.S.)  909,  136  S.  W.  915,  holding  that  equity  has  jurisdiction  of  suit 
by  one  of  several  insurers  of  different  portions  of  manufacturing  plant,  to 
set  aside  award  of  appraisers  on  ground  of  fraud,  and  having  taken  jurisdiction 
may  adjust  loss;  Thomas  C.  Basshor  Co.  v.  Carrington,  104  Ind.  633,  65  Atl. 
360,  holding  that  a  receiver  of  an  insolvent  corporation  and  a  trustee  under  a 
trust  deed  given  by  the  corporation  were  proper  parties  to  an  action  to  recover 
the  money  secured  by  trust  deed,  which  had  been  fraudulently  disposed  of. 

Distinguished  in  Emerson  v.  Gaither,  103  Md.  577.  8  L.R.A.  (N.S.)  745,  64 
Atl.  26,  7  Ann.  Cas.  1114,  holding  that  a  bill  against  the  directors  and  repre- 
sentatives of  deceased  directors,  for  malfeasance  and  gross  negligence,  was  mul- 
tifarious as  to  most  of  them  where  the  bill  charged  over  eighty  cases  of  mal- 
feasance with  which  most  of  the  defendants  were  not  connected. 
Right  of  tbird  party  to  sue  on  contract  for  bis  benefit. 

Cited  in  footnote  to  Voorhees,  M.  &  Co.  v.  Porter,  65  L.R.A.  736,  which  sus- 
tains right  of  creditors  of  vendor  of  goods  to  sue  purchaser  on  agreement  with 
vendor  to  pay  such  creditors  out  of  the  purchase  money. 

Injunction   to   compel   performance   of   duties   by    public    service   corpora- 
tions. 

Cited  in  Bourke  v.  Olcott  Water  Co.  84  Vt.  124,  33  L.R.A. (N.S.)  1017,  78 
Atl.  715,  Ann.  Cas.  1912D,  108,  holding  that  mandatory  injunction  may  be 
granted  to  compel  water  company  to  furnish  water  to  one  entitled  to  it,  if  relief 
.  by  mandamus  would  cause  undue  delay ;  Washington  County  Water  Co.  v. 
Hagerstown,  116  Md.  504,  82  Atl.  826.  holding  that  city  that  has  by  ordinance 
authorized  water  company  to  supply  citizens  with  water,  is  proper  party  to  bring 
suit  for  injunction  against  company  to  enforce  contract  and  prevent  violation. 

63  L.  R.  A.  738,  TATMAN  v.  HUMPHREY,   184  Mass.  361,  100  Am.  St.  Rep. 

562,  68  N.  E.  844. 

Reversed  in  198  U.  S.  92,  49  L.  ed.  957,  25  Sup.  Ct.  Rep.  567. 
\Vbat   constitutes   a   preference. 

Cited  in  Re  Hurley,  185  Fed.  853,  holding  that  where  chattel  mortgage  covers 
after  acquired  property,  and  mortgagee  takes  possession  before  mortgagor  is  ad- 
judicated bankrupt  mortgagee  is  entitled  to  hold  after  acquired  property  under 
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law  of  Massachusetts;  Re  Hunt,  139  Fed.  290,  holding  that  an  unrecorded 
chattel  mortgage  given  more  than  four  months  before  the  bankruptcy  of  the 
mortgagor,  does  not  amount  to  a  preference  where  the  state  laws  make  the 
recording  of  a  mortgage  necessary  to  its  validity  only  as  against  subsequent 
purchasers  and  creditors;  Mower  v.  McCarthy,  79  Vt.  l.~>2,  7  L.R.A.  (N.S.)  423, 
118  Am.  St.  Rep.  942,  64  Atl.  578,  holding  that  where  a  son  gave  his  father  a 
chattel  mortgage  to  cover  after  acquired  property,  and  property  taken  by  the 
mortgagee  with  knowledge  of  the  mortgagor's  insolvency,  such  did  not  give  the 
former  a  preference  under  the  bankruptcy  statutes. 

Cited  in  footnote  to  Re  George  M.  Hill  Co.  66  L.R.A.  68,  which  holds  for- 
bidden transfer  not  effected  by  bank's  appropriation  of  balance  of  bankrupt's 
deposit  account  in  payment  of  his  indebtedness  to  it  after  knowledge  of  bank- 
ruptcy. 

Cited  in  note  (9  L.R.A.  (N.S.)  587)  as  to  whether  notice  of  a  transfer  not  re- 
quired to  be  recorded  is  necessary  to  start  four  months'  period  relative  to 
preferences  under  bankruptcy  act  §  60. 

63  L.  R.  A.  741,  SIMPSON  v.  PRUDENTIAL  INS.  CO.  184  Mass.  348,  100  Am. 

St.  Rep.  560,  68  N.  E.  673. 
Recovery   of    premiums   paid   on   insurance  contract   with   minor. 

Distinguished  in  Link  v.  New  York  L.  Ins.  Co.  107  Minn.  35,  119  N.  W.  488, 
holding  that  an  infant  cannot  disaffirm  his  contract  for  life  insurance  and  re- 
cover the  premiums  paid,  where  he  has  enjoyed  the  protection  for  some  time, 
since  he  cannot  return  the  benefits. 

63  L.  R.  A.  743,   SK1NN  v.   REUTTER,   135  Mich.  57,  106   Am.  St.  Rep.  384, 

97  N.  W.  152. 
Inability   for  furnishing  dang-erous  thing;  to  be  used  by  third  person. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Pritchard,  168  Ind.  407,  9  L.R.A. (N.S.) 
862,  79  N.  E.  508,  holding  that  where  the  decedent  was  killed  by  the  falling 
of  poles  which  he  was  loading  onto  a  flat  car,  because  of  a  defect  in  the  car. 
if  the  defect  in  the  car  was  the  proximate  cause  of  his  death,  the  railroad  com- 
pany was  liable  though  there  was  no  contract  between  him  and  the  company 
but  there  was  between  the  company  and  his  master;  Stowell  v.  Standard  Oil  Co. 
139  Mich.  25,  102  N.  W.  227,  holding  that  a  manufacturer  who  sold  unsafe 
kerosense  oil  was  liable  for  injuries  to  the  consumer. 

Cited  in  notes  (1  L.R.A. (N.S. )  1179)  on  liability  of  manufacturer  to  person 
not  in  privity  of  contract  injured  by  article  dangerous  to  life;  (19  L.R.A. 
N.S.)  927)  on  liability  of  manufacturer,  packer,  or  vendor  to  persons  not  in 
privity  of  contract,  for  injury  from  defects  in  article;  (111  Am.  St.  Rep.  710) 
on  manufacturer's  liability  to  third  persons. 
Proximate  cause. 

Cited  in  lamurri  v.  Saginaw  City  Gas.  Co.  148  Mich.  34,  111  N.  W.  884, 
holding  that  a  gas  company  was  liable  for  the  injuries  to  a  child  by  the  explo- 
sion of  a  gas  wagon  left  unprotected  in  the  street,  where  the  explosion  resulted 
from  the  child  dropping  a  lighted  match  into  an  open  vent  on  the  wagon; 
Evans  v.  Chicago  &  N.  W.  R.  Co.  109  Minn.  75,  26  L.R.A.  (N.S.)  284,  122  N.  W. 
876,  holding  that  where  the  defendant  brought  a  horse  afflicted  with  glanders, 
into  the  state  without  complying  with  the  statute  in  regard  to  inspection,  and 
the  horse  was  sold  to  the  plaintiff  and  afterwards  killed  by  the  state  authorities, 
the  act  of  the  defendant  in  bringing  the  horse  into  the  state  was  the  proximate 
cause  of  loss. 

L.R.A.  Au.  Vol.  VI.— 58. 
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Cited  in  note   (24  L.R.A.  (N.S.)    1258)    on  liability  for  injury  to  children  from 
explosives  left  accessible. 
Damages   recoverable   for   gelling'   diseased   animals. 

Cited  in  Hobbs  v.  Smith,  27  Okla.  837,  34  L.R.A.  (X.S.)  705,  115  Pac.  347, 
holding  that  one  who  sells  hogs  infected  with  cholera  is  liable  for  all  damages 
flowing  from  his  acts,  where  he  knew  of  condition  of  animals. 

Cited  in  note  (34  L.R.A.  (X.S.)  701,  702)  on  damages  recoverable  for  selling 
diseased  animals. 

G3  L.   R.  A.   746,   PEOPLE  v.  DETROIT  UNITED   R.   CO.   134  Mich.   682,   104 

Am.  St.  Rep.   626,  97  N.  W.  36. 
M  t!  n  ;<•£  j;;i  I  regulation  of  street  cars. 

Cited  in  Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  229,  30  L.R.A. 
(N.S.)  860,  91  X.  E.  809,  holding  that  court  will  not  interfere  with  act  of  city 
in  revoking  authority  to  railroad  company  to  lay  additional  track  in  street, 
unless  it  is  unreasonable ;  Tecker  v.  Seattle,  R.  &  S.  R.  Co.  60  Wash.  574,  111 
Pac.  791,  Ann.  Gas.  1912B,  842,  holding  that  ordinance  requiring  street  cars  to 
be  equipped  with  fenders  is  within  police  power  of  city;  Elkhart  v.  Murray, 
165  Ind.  305,  1  L.R.A.  (X.S.)  942,  112  Am.  St.  Rep.  228*  75  X.  E.  593,  6  Ann. 
Gas.  748,  on  the  power  of  municipality  to  require  street  cars  within  the  city  to 
be  equipped  with  fenders. 
Validity  of  municipal  ordinances. 

Cited  in  note  (123  Am.  St.  Rep.  44)   on  test  of  validity  of  municipal  ordinance 
as  denying  equal  protection   of  the  laws. 
Judicial   notice. 

Cited  in  note  (124  Am.  St.  Rep.  53)  on  facts  of  which  courts  will  take  judicial 
notice. 

63  L.  R.  A.  753,  GRAY  v.  BUILDING  TRADES  COUNCIL,  9]   Minn.  171,  103 

Am.  St.  Rep.  477,  97  N.  W.  663,  1  Ann.  Cas.  172. 
Boycott   defined. 

Cited  in  American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co.  33  App. 
D.  C.  116,  32  L.R.A. (N.S.)  766,  holding  that  "boycott"  is  combination  to  harm 
one  person  by  coercing  others  to  harm  him;  Lohse  Patent  Door  Co.  v.  Fuelle, 
215  Mo.  444,  22  L.R.A. (N.S.)  616,  128  Am.  St.  Rep.  492.  114  N.  W.  997,  defining 
what  a  boycott  consists  of. 

Cited  in  note    (116  Am.  St.  Rep.  473)    on  threats  to  incite  strikes  or  boycotts 
or  prevent  their  discontinuance  as  constituting  extortion. 
Right    to    form    labor    union*. 

Cited  in  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  444,  22  L.R.A. (N.S.)    616, 
128  Am.   St.  Rep.  492,   114  S.  W.   997,   on   individuals   as   having   the   right   to 
form  labor  unions  for  the  protection  of  their  interests. 
Right  of  unions  to  institute  a  strike. 

Cited  in  Karges  Furniture  Co.  v.  Amalgamated  Woodworkers'  Local  Union  X'o. 
31,  165  Ind.  429,  2  L.R.A.  (XT.S.)  795,  75  N.  E.  877,  6  Ann.  Cas.  829,  holding  a 
labor  union  has  a  right  to  order  a  concerted  strike  lawful  means  being  used: 
Allis-Chalmers  Co.  v.  Iron  Moulders'  Union  No.  125,  150  Fed.  172;  Jetton-Dekle 
Lumber  Co.  v.  Mather,  53  Fla.  975,  43  So.  590;  Everett  Waddey  Co.  v.  Richmond 
Typographical  Union  Co.  No.  90,  105  Va.  194.  5  L.R.A. (N.S.)  79.1.  53  S.  E.  273, 
8  Ann.  Cas.  798;  L.  D.  Willcult  &  Sons  Co.  v.  Driscoll,  200  Mass.  120,  23  L.R.A. 
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(X.S.)   1248,  85  N.  E.  807    (dissenting  opinion), —on  right  of  union  to  use  what- 
ever rightful  means  available  to  make  their  strike  successful. 
MU-K'iil    conspiracy    ag-aiiiMt    ri'ilil     (o    Inlior. 

Cited  in  People  v.  McFarlin,  43  Misc.  000,  89  X.  Y.  Supp.  527,  18  N.  Y.  Crim. 
Rep.  412,  holding  an  indictment  charging  defendants  with  conspiring  together 
to  bring  about  strikes  of  members  of  union  and  threatening  non  union  men 
and  posting  complainants  as  unfair  and  establishing  a  boycott  of  all  doing 
business  with  complainants  was  not  demurrable;  Pickett  v.  Walsh,  192  Mass. 
588,  6  L.R.A.  (X.S.)  1080..  11(5  Am.  St.  Rep.  272,  78  X.  E.  753,  7  Ann.  Cas.  638, 
holding  a  strike  was  illegal  where  the  members  of  the  union  strike  to  compel  a 
person  for  whom  working  not  to  continue  his  contract  with  another  employing 
non  union  men;  Joyce  v.  Great  Xorthern  R.  Co.  300  Minn.  230,  8  L.R.A. (X.S.) 
759.  110  X.  W.  975,  holding  an  action  for  damages  may  be  maintained  where 
defendant  company  induced  a  third  company  not  to  give  plaintiff  employment 
unless  he  released  his  claim  for  damages  against  defendant  company. 

Annotation  cited  in  Rhodes  v.  Granby  Cotton  Mills,  87  S.  C.  43,  68  S.  E.  824, 
holding  that  where  more  than  one  of  parties  to  combination  agree  to  using  com- 
bination for  illegitimate  purpose,  one  against  whom  siich  conspiracy  is  directed 
and  who  suffers   injury,  has  cause  of  action  against  one  or  all  parties. 
Suit  against  voluntary  association  by  name. 

Distinguished    in    St.    Paul    Typothetae    v.    St.    Paul    Bookbinders    Union,    94 
Minn.  360,  102  S.  W.  725,  holding  unincorporated  labor  union  not  suable  alone  in 
its  aggregate  name. 
Injunction    agrainst    boycott    or    strike. 

Cited  in  Baldwin  v.  Escanaba  Liquor  Dealers'  Asso.  165  Mich.  113,  130  X.  W. 
214,  holding  that  boycott  may  be  restrained  by  injunction;  Jones  v.  Van 
Winkle  Gin  &  Mach.  Works,  131  Ga.  341,  17  L.R.A. (X.S.)  851,  127  Am.  St.  Rep. 
235,  62  S.  E.  236,  enjoining  picketing,  where  patrols  resort  to  intimidation; 
J.  F.  Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  604,  21  L.R.A. (X.S.) 
563.  98  Pac.  1027,  16  Ann.  Cas.  1165,  holding  that  injunction  will  not  lie  against 
labor  union  because  of  threats  made  by  members  for  which  union  is  not  shown  to 
be  responsible;  Albro  J.  Xewton  Co.  v.  Erickson,  70  Misc.  296,  126  X.  Y.  Supp. 
949,  holding  that  combination  to  destroy  employer's  business  by  strikes  and 
threats  of  strikes  is  illegal  and  may  be  enjoined;  Gompers  v.  Buck's  Stove  & 
Range  Co.  221  U.  S.  437,  55  L.  ed.  804,  34  L.R.A. (X.S.)  882,  31  Sup.  Ct.  Rep. 
492,  59  Pittsb.  L.  J.  336,  holding  that  continuance  of  boycott  may  be  enjoined 
although  spoken  words  or  written  matter  were  used  as  one  of  instrumentalities 
by  which  boycott  was  made  effective;  Kemp  v.  Division  Xo.  241,  153  111.  App. 
377,  holding  that  action  lies  to  restrain  members  of  labor  union  from  coercing 
employer  by  intimidation  to  discharge  plaintiffs  because  they  are  not  members 
of  union. 

Cited  in  footnotes  to  Maryland  Lodge  v.  Adt,  68  L.R.A.  752,  which  sustains 
right  to  injunction  against  boycott;  Employing  Printers'  Club  v.  DeBlosser  Co. 
69  L.R.A.  90,  which  holds  that  injunction  lies  against  combination  to  injure 
person  in  his  trade  in  inducing  employee,  to  break  contract  or  to  decline  to  con- 
tinue longer  in  his  employment. 

Cited  in  notes  (32  L.R.A.(X.S.)  J014,  1018)  on  ii  junction  against  publishing 
or  circulating  statements  relative  to  industrial  disputes  by  labor  union;  (1 
B.  R.  C.  263.  266)  on  right  of  labor  union  to  divert  trade  from  one  with  whom  it 
is  in  controversy. 
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Illegal  combination. 

Cited  in  State  v.  Duluth  Bd.  of  Trade,  307  Minn.  546,  23  L.R.A.(N.S.)  1280, 
121  N.  W.  395,  holding  that  board  of  trade  is  not  illegal  combination. 

63  L.  R.   A.   761,  STATE   EX  REL.  CROW   v.  ATCHISON,  T.  &  S.   F.  R.   CO. 
176  Mo.  687,  75  S.  W.  776. 

Followed  without  discussion  in  State  ex  rel.  Crow  v.  Chicago,  R.  I.  &  P.  R.  Co. 
176  Mo.  721,  75  S.  W.  888. 
Quo  warranto  te  protect  private  rights. 

Cited  in  State  Railroad  Commission  v.  People,  44  Colo.  356,  22  L.R.A.(N.S-) 
818.  98  Pac.  7,  holding  that  an  action  in  the  nature  of  quo  warranto  cannot  be 
maintained  by  railroad  companies  to  oust  members  of  the  state  railroad  com- 
mission, to  protect  the  private  rights  of  the  companies. 

Cited    in   note    (22    L.R.A.  (X.S.)    812)    on    quo   warranto    for   vindication    of 
private    rights. 
Right  of  carrier  to  extra  compensation  for  extra  services. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Searles,  85  Miss.  553,  68  L.R.A.  730, 
37  So.  939,  holding  that  every  railroad  company  is  entitled  to  receive  extra  com- 
pensation for  extra  services  rendered  after  the  arrival  of  the  freight,  at  its 
destination,  such  as  reconsignment  charges,  car  service  or  switching  charges, 
or  demurrage. 
I'sages  of  carrier  as  imposing-  liabilities. 

Cited  in  Danciger  v.  Wells,  F,  &  Co.  154  Fed.  385,  holding  that  the  practices 
adopted  by  the  carrier  and  what  it  usually  does  or  has  customarily  done,  may 
be  inquired  into  to  interpret  the  implied  contract  and  the  extent  of  its  obliga- 
tion, but  cannot  be  relied  upon  to  create  a  legal  liability  where  none  otherwise 
exists. 

63  L.  R.  A.  778,  ST.  LOUIS  v.  GALT,  179  Mo.  8,  77  S.  W.  876. 
Exercise  of  the  police  power. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  149,  137  S. 
WT.  929,  holding  that  ordinance  regulating  construction  of  bill  boards  on  vacant 
lots  is  within  police  power  of  city;  State  v.  Morse,  84  Vt.  396,  34  L.R.A. (X.S.  i 
194,  80  Atl.  189,  Ann.  Cas.  1913B,  218,  holding  that  forbidding  riparian  owner 
on  pond  from  which  city  water  supply  is  taken,  does  not  deprive  him  of  prop- 
erty rights  under  constitution,  since  such  use  of  property  is  not  reasonable; 
Opinion  of  Justices,  103  Me.  512,  19  L.R.A.  ( N.S. )  426,  69  Atl.  627,  13  Ann. 
Cas.  745,  holding  that  a  statute  to  regulate  the  cutting  of  trees  on  wild  and  un- 
cultivated land,  for  the  purpose  of  preventing  and  diminishing  droughts  and 
freshets,  and  to  protect  the  natural  water  supply  of  springs,  etc.,  was  consti- 
tutional; St.  Louis  v.  Liessing,  190  Mo.  480,  1  L.R.A.(N.S.)  921,  109  Am.  St. 
Rep.  774,  89  S.  W.  611,  4  Ann.  Cas.  112,  sustaining  a  statute  for  the  protection  of 
health  by  requiring  the  inspection  of  milk  and  providing  a  standard  of 
purity  therefor. 

Cited  in  footnote  to  State  v.  Hyman,  64  L.R.A.  637,  which  holds  that  police 
power   extends  to  prohibiting  use   of   room  of   tenement   or  dwelling  house  for 
manufacture  of  clothing  except  by  immediate  members  of  the  family. 
Power  to  declare  that  a  nuisance  which  is  not  one  per  se. 

Cited  in  House  v.  Mayes,  227  Mo.  >.">!),  127  S.  W.  305  (dissenting  opinion), 
on  the  power  of  the  legislature  to  declare  that  a  nuisance  which  is  not  other- 
wise a  nuisance. 
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Cited  in  note  (120  Am.  St.  Rep.  376)  on  power  of  municipality  to  declare 
what  is  a  nuisance. 

63  L.  R.   A.   783,   MURRAY  v.   BENDER,   60  C.   C.  A.  473,   125   Fed.   705. 
What   is  a  fixture. 

Cited  in  Pflueger  v.  Lewis  Foundry  £  Mach.  Co.  67  C.  C.  A.  102,  134  Fed.  31, 
holding  that  a  large  machine  placed  upon  a  new  brick  base  and  bolted  thereto, 
and  to  make  room  for  which  the  roof  was  raised,  was  a  fixture  though  it  was 
not  fastened  to  the  walls  of  the  building. 

Cited  in  footnote  to  Giddings  v.  Frcedley,  65  L.R.A.  327,  which  holds  main 
belt  transmitting  power  from  an  engine  so  annexed  to  building  as  to  be  real 
estate,  to  machinery  in  mill,  real  estate. 

63  L.  R.  A.  789,  BROTT  v.  STATE,  70  Xeb.  395,  97  N.  W.  593. 
AdmiHsifoility   of  evidence   of  conduct  of  bloodhounds  to  prove  crime. 

Cited  in  Stout  v.  State,  174  Ind.  399,  92  N.  E.  161,  Ann.  Cas.  1912D,  37, 
on  competency  of  evidence  as  to  trailing  of  accused  by  bloodhounds;  State  v. 
Adams,  85  Kan.  439,  35  L.R.A.(N.S.)  875,  116  Pac.  608,  holding  that  before 
evidence  of  conduct  of  bloodhounds  alleged  to  have  been  put  upon  trial  of  de- 
fendant can  properly  be  received,  it  should  appear  that  dogs  were  able  at  time 
and  under  circumstances  to  follow  scent  or  track  of  person. 

Cited  in  footnote  to  McClurg  v.  Brcnton,  65  L.R.A.  519,  which  holds  evidence 
as  to  breeding  and  training  of  hounds  which  led  party  to  a  house  inadmissible 
in  action  for  illegal  search  thereof. 

Cited  in  note  (35  L.R.A.  (N.S.)  873,  874)  on  evidence  of  trailing  by  blood- 
hounds. 

Disapproved  in  State  v.  Dickerson,  77  Ohio  St.  62,  13  L.R.A. (N.S.)  347,  122 
Am.  St.  Rep.  479,  82  N.  E.  969,  11  Ann.  Cas.  1181,  holding  that  the  conduct  of 
bloodhounds  in  trailing  one  accused  of  crime  is  admissible  if  foundation  therefor 
is  laid  by  showing  that  the  dogs  are  of  pure  blood,  and  of  a  stock  characterized 
by  acuteness  of  scent  and  discrimination  and  have  been  trained  and  tested  in 
tracking  human  beings,  and  that  they  were  started  from  a  place  where  circum- 
stances reasonably  show  the  guilty  party  had  been. 

63  L.  R.  A.  791,  VILA  v.  GRAND  ISLAND  ELECTRIC  LIGHT,  ICE  &  COLD 
STORAGE  CO.  68  Neb.  222,  110  Am.  St.  Rep.  400,  94  N.  W.  136,  97  N.  W. 
613,  4  Ann.  Cas.  59. 

Reaffirmed  on  rehearing  68  Neb.  234,  63  L.R.A.  791,  110  Am.  St.  Rep.  400,  97 
N.  W.  613,  4  Ann.  Cas.  59. 
Powers  of  courts  to  appoint  receiver  for  corporations. 

Followed  in  Smiley  v.  Sioux  Belt  Syrup  Co.  71  Neb.  590,  101  N.  W.  253, 
holding  that  a  court  has  not  power  to  remove  the  officers  of  a  corporation  and 
appoint  a  receiver  as  a  manager  of  the  corporate  affairs. 

Approved  in  Slover  v.  Coal  Creek  Coal  Co.  113  Tenn.  436,  68  L.R.A.  856,  106 
Am.  St.  Rep.  851,  82  S.  W.  1131,  holding  that  a  court  of  equity  has  no  jurisdic- 
tion to  appoint  a  receiver  at  the  suit  of  a  person  holding  an  unliquidated  claim 
for  tort  against  the  corporation  where  there  is  nothing  to  show  that  the  corpo- 
ration is  insolvent. 

Cited  in  State  ex  rel.  Barton  v.  Farmers'  &  M.  Ins.  Co.  90  Neb.  673,  134  N. 
W.  284.  Ann.  Cas.  1913B,  643,  holding  that  power  to  bring  action  to  wind  up 
affairs  of  corporation  by  attorney  general  and  appointment  of  xeeeiver,  must  be 
conferred  by  statute  as  well  as  power  of  court  to  make  such  decree;  Bowman 
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v.  Hazen,  69  Kan.  699,  77  Pac.  589,  holding  that  the  orders  of  the  court  pur 
porting  to  vest  in  the  receiver  title  to  property  not  involved  in  the  litigation  in 
which  the  receiver  was  appointed  are  absolutely  void,  and  may  be  collaterally 
attacked  by  any  one  and  at  any  time  their  validity  is  in  issue;  Mann  v.  German- 
American  Invest.  Co.  70  Neb.  461,  97  X.  W.  600,  holding  that  a  court  has  no 
power  to  appoint  a  receiver  in  an  action  wherein  such  relief  is  the  only  relief 
sought,  and  the  order  of  the  court  appointing  such  receiver  will  be  vacated  for 
want  of  authority. 

Cited  in  note    (39  L.R.A.(X.S.)    1033.   1034,   1037)    on   inherent  equity  juris- 
diction to  appoint  receiver  or  wind  up  corporation  because  of  mismanagement 
or  fraud. 
Y\  h«-n    and  at   whose   instance   receiver  may   l>e   appointed. 

Cited  in  Miller  v.  Kitchen,  73  Xeb.  718,  103  X.  W.  297,  holding  that  where 
it  is  within  ordinary  power  of  court  to  grant  sufficient  relief  to  minority  stock- 
holder, receiver  will  not  be  appointed. 

Cited  in  footnote  to  Slover  v.  Coal  Creek  Coal  Co.  68  L.R.A.  852,  which  holds 
that  equity  will  not  appoint  a  receiver  for  assets  of  a  mining  corporation  at 
suit  of  plaintiff  in  action  against  it  for  damages  on  ground  that  it  is  exhausting, 
the  mine. 

Cited  in  note    (118  Am.  St.  Rep.   204)    as  to  when  and  at  whose  instance  a 
receiver  of  a  corporation  may  be  appointed. 
Conclusiveiiess   of   order   appointing:   receiver. 

Distinguished  in  Joslin  v.  Williams.  76  Xeb.  596,  107  X.  YV.  837,  holding  that 
the  discharge  of  the  receiver  wrongfully  appointed  and  the  settlement  of  his 
accounts  is  not  conclusive  as  to  the  question  of  damages  as  between  the  litigant*. 
Sufficiency  of  pleadings. 

Cited  in  Tomson  v.  Iowa  State  Traveling  Men's  Asso.  88  Xeb.  410,  129  N.  W. 
529,  holding  that  amended  petition  does  not  state  new  cause  of  action  where  only 
change  is  in  amount  of  recovery  demanded. 
—  Time    for    questioning:. 

Cited  in  Hobson  v.  Huxtable.  79  Xeb.  345,  116  X.  W.  278,  holding  that  plain- 
tiff may  assert  on  rehearing  that  the  allegations  in  the  answer  and  cross  petition 
of  the  defendants  are  insufficient  to  state  a  cause  of  action. 
Effect  of  nnflled  mortgage  an  to  purchaser  of  chattels. 

Cited  in  Rothschild  &  Co.  v.  Van  Alstine,  90  Xeb.  443,  133  X.  W.  843,  holding 
that  purchaser  at  sale  under  attachment  proceedings  of  chattels  covered  by  un- 
filed  mortgage  without  notice  of  its  existence,  takes  property  discharged  of 
mortgage  lien. 

63  L.  R.  A.  803,  WESTERX  U.  TELEG.  CO.  v.  NYE  &  S.  GRAIN  CO.  70  \, •},. 

251,  97  N.  W.  305. 
Measure  of  damagres  for  erroneous  transmission  of  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Coyle.  24  Okla.  742,  104  Pac.  367.  holding 
that  measure  of  damages  for  loss  of  sale  Ix-cause  of  failure  to  deliver  messagi-. 
is  difference  between  price  that  would  have  been  realized,  and  price  thereafter 
obtainable;  Western  U.  Teleg.  Co.  v.  Blackwell  Mill.  &  Elevator  Co.  24  Okla. 
541,  138  Am.  St.  Rep.  893,  103  Pac.  717.  liolding  that  where  testimony  shows 
that  if  message  had  been  delivered  certain  amount  of  wheat  would  have  been 
purchased,  telegraph  company  was  liable  for  loss  sustained  where  message  showed 
that  it  related  to  commercial  transaction:  Hays  v.  Western  U.  Teleg.  Co.  70 
S.  C.  27,  67  L.R.A.  486,  footnote  p.  481,  lix;  Am.  St.  Rep.  731,  48  S.  E.  608, 
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3  Ann.  Cas.  424  (dissenting  opinion),  on  the  measure  of  damages  for  negligence 
in  transmission  of  telegram;  Western  U.  Teleg.  Co.  v.  Milton,  53  Fla.  505,  11 
L.R.A.(N.S.)  573,  125  Am.  St.  Rep.  1077,  43  So.  495,  holding  that  the  measure 
of  damages  for  the  negligence  in  transmitting  a  telegram  is  the  difference  be- 
tween what  the  plaintiff  would  have  received  if  the  telegram  had  been  properly 
delivered  and  the  highest  market  price  paid  the  plaintiff  for  goods;  Bowie  v. 
Western  Union  Teleg.  Co.  78  S.  C.  429,  59  S.  E.  65,  holding  that  the  measure 
of  damages  is  the  difference  in  the  market  price  and  the  price  stated  in  the 
telegram. 

Cited  in  note  (27  L.R.A.  (N.S.)   640)   on  loss  of  profits  as  element  of  damages 
for  failure  to  transmit  telegram. 
>Ieasure  of  damages  for  breach  of  contract. 

Cited  in  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaft"  Bros.  Mfg.  Co.  86  Neb.  627, 
136  Am.  St.  Rep.  710,  126  N.  W.  293,  holding  that  the  measure  of  damages  for 
breach  of  contract  of  sale  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  delivery. 

63  L.  R.  A.  807,  STATE  v.  STENTZ.  30  Wash.  134,  70  Pac.  241. 

Second  appeal  in  33  Wash.  446,  74  Pac.  588. 
Competency  of  juror. 

Distinguished  in  State  v.  Kinney,  45  Wash.  168,  87  Pac.  1123,  holding  that 
a  juror  was  not  incompetent  though  he  admitted  that  the  fact  that  the  informa- 
tion had  been  made  against  the  defendant  led  him  to  believe  that  there  was 
some  evidence  of  the  defendant's  guilt,  where  he  had  not  heard  of  the  case  nor 
formed  any  opinion  thereon. 
Rig-lit  of  jurors  to  act  on  own  knowledge. 

Cited  in  note  (37  L.R.A.  (N.S.)  791)  on  right  of  jurors  to  act  on  own  knowl- 
edge. 

63  L.  R.  A.  815,  SIMPSON  v.  WTIATCOM,  33  Wash.  392,  99  Am.  St.  Rep.  951, 

74  Pac.  577. 
Inability    of   city   in    discharge    of   governmental    functions. 

Cited  in  Hershberg  v.  Barbourville,  142  Ky.  62,  34  L.R.A.  (N.S.)  143,  133  S. 
W.  985,  Ann.  Cas.  1913D,  189,  holding  that  city  is  not  answerable  for  damages 
for  arrest  of  person  under  void  ordinance  regularly  passed  in  attempted  exercise 
of  police  power;  Cunningham  v.  Seattle,  40  Wash.  61,  4  L.R.A. (N.S.)  632,  82 
Pac.  143,  holding  city  not  liable  for  trespass  upon  private  property  by  a  horse 
belonging  exclusively  to  the  city  fire  department;  Clark  v.  Atlantic  City,  180 
Fed.  (502,  holding  city  not  liable  for  an  erroneous  arrest  under  an  ordinance 
requiring  licenses  for  certain  trades,  but  not  applying  to  the  one  in  which  the 
person  arrested  was  at  the  time  engaged. 

Cited  in  note  (18  L.R.A. (N.S.)  409)  on  liability  of  municipality  for  attempt 
to  enforce  void  ordinance  regulating  business  or  conduct  within  its  limits. 

63  L.  R.  A.  820,  HEALY  LUMBER  CO.  v.  MORRIS,  33  Wash.  490,  99  Am.  St. 

Hep.  964,  74  Pac.  681. 

Later  phase  of  same  case  in  46  Wash.  689,  91  Pac.  1S6. 
What   In  H    public  n»e  justifying   exercise  of   eminent   domain. 

Approved  in  State  ex  rel.  Harris  v.  Superior  Ct.  42  Wash.  (M56,  5  L.R.A. (N.S.) 
673,  85  Pac.  606,  7  Ann.  Cas.  748;  State  ex  rel.  Tacoma  Industrial  Co.  v.  White 
River  Power  Co.  39  Wash.  663,  2  L.R.A.  (N.S.)  847,  82  Pac.  150,  4  Ann.  Cas. 
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987, — holding  that  an  electric  company  not  bound  to  furnish  every  person  with 
electricity,  cannot  exercise  the  power  of  eminent  domain  to  secure  the  right  to 
erect  its  poles  and  lines  through  the  country. 

Cited  in  Neitzel  v.  Spokane  International  R.  Co.  65  Wash.  Ill,  36  L.R.A. 
(X.S.)  528,  117  Pac.  864,  holding  that  wholesale  grocery  biisiness  conducted  by 
corporation  is  not,  although  beneficial  to  public,  so  far  public  use  that  railroad 
company  mav  lease  for  such  business  land  condemned  by  it,  in  which  it  owns 
only  qualified  fee;  Howard  Mills  Co.  v.  Schwartz  Lumber  &  Coal  Co.  77  Kan. 
609,  18  L.R.A.  (N.S.)  362,  95  Pac.  559,  holding  that  a  mill  engaged  solely  in  the 
manufacture  and  sale  of  flour  and  feed,  cannot  exercise  the  power  of  eminent 
domain  for  the  purpose  of  enlarging  such  plant;  Riley  v.  Charleston  Union  Sta- 
tion Co.  71  S.  C.  486,  110  Am.  St.  Rep.  579,  51  S.  E.  485,  holding  that  a  union 
depot  company  may  exercise  the  pow-er  of  eminent  domain  since  the  erection  and 
maintenance  of  a  union  depot  is  a  public  use;  State  ex  rel.  Morrell  v.  Stevens 
County,  33  Wash.  546,  74  Pac.  686,  as  to  operation  of  a  smelter  being  a  public 
use:  State  ex  rel.  Shropshire  v.  Superior  Ct.  51  Wash.  393,  99  Pac.  3.  holding 
that  the  furnishing  of  water  to  private  consumers  for  use  in  steam  boilers  is  a 
private  use,  but  does  not  afl'ect  the  right  of  the  company  authorized  to  condemn 
land  for  the  erection  of  a  dam  to  generate  water  power,  since  it  is  not  the  real 
purpose  of  the  company;  Tacoma  v.  Nisqually  Power  Co.  57  Wash.  425,  107 
Pac.  199,  holding  that  the  taking  of  private  property  for  private  use  is  pro- 
hibited, but  where  the  public  and  private  uses  are  separable,  the  latter  may  be 
cast  out  so  as  not  to  affect  the  right  to  take  for  the  former  purpose. 

Cited  in  note   (102  Am.  St.  Rep.  816,  818,  821,  828,  829)    on  uses  for  which 
power  of  eminent  domain  cannot  be  exercised. 
—  TaUiii.il   of  private  property  for  private  ntte. 

Cited  in  State  ex  rel.  Clark  v.  Superior  Ct.  62  Wash.  616,  114  Pac.  444,  hold- 
ing that  statute  conferring  right  of  eminent  domain  upon  toll  logging  roads, 
etc.,  is  not  void  as  conferring  such  right  for  private  purposes;  Sultan  R.  & 
Timber  Co.  v.  Great  Northern  R.  Co.  58  Wash.  612,  109  Pac.  320,  holding  that 
where  logging  company  was  insisting  upon  right  to  cross  railway  at  grade,  which 
was  objected  to  by  railroad  company,  agreement  entered  into  by  respective  par- 
ties in  adjusting  respective  rights  was  founded  on  good  consideration:  Cozard 
v.  Kanawha  Hardwood  Co.  139  X.  C.  292,  1  L.R.A.  (X.S.)  975,  111  Am.  St.  Rep. 
779,  51  S.  E.  932.  holding  that  a  statute  providing  for  the  condemnation  of  a 
right  of  way  for  the  establishment  of  a  private  railroad  to  remove  timber,  is 
invalid:  Alfred  Phosphate  Co.  v.  Duck  River  Phosphate  Co.  120  Tenn.  272,  22 
L.R.A.(X.S.)  705,  113  S.  W.  410,  holding  same  as  to  the  condemnation  of  a 
right  of  way  for  private  railroad  by  phosphate  company;  Hench  v.  Pritt,  62 
W.  Va.  278,  125  Am.  St.  Rep.  966,  57  S.  E.  808,  holding  same  as  to  statute  giving 
right  to  owners  of  timber  lands,  quarries,  etc..  to  condemn  a  right  of  way  for  a 
private  railroad;  Clark  v.  Mitchell  County,  69  Kan.  .348,  66  L.R.A.  965,  77  Pac. 
284,  holding  that  a  statute  providing  for  opening  private  roads  or  highways  is 
unconstitutional  as  taking  private  property  for  private  use;  Matthews  v.  Belfast 
Mfg.  Co.  35  Wash.  665,  77  Pac.  1046.  holding  that  a  private  lodging  company 
cannot  exercise  the  right  of  eminent  domain  to  condemn  the  right  to  erect  dams 
in  a  stream  to  make  same  suitable  for  floating  its  logs,  where  the  stream  was 
not  ordinarily  suitable  for  such  purposes:  Northern  P.  R.  Co.  v.  Railroad  Com- 
mission, 58  Wash.  363,  28  L.R.A. (N.S.)  1022,  308  Pac.  938,  holding  that  a 
sawmill  being  a  private  industry,  the  order  of  the  railroad  commissioners  re- 
quiring the  building  of  a  spur  track  between  stations  to  a  sawmill  and  the 
furnishing  of  cars,  etc..  thereto,  is  a  taking  of  private  property  for  private  use. 
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Cited  in  footnotes  to  Clark  v.  Mitchell  County  Comrs.  66  L.R.A.  963,  which 
upholds  statute  permitting  condemnation  of  private  property  for  establishing 
private  road  or  highway;  Arnsperger  v.  Crawford,  70  L.R.A.  497,  which  holds 
acquisition  of  mere  private  way  to  connect  private  estate  with  public  highway 
not  a  purpose  for  which  right  of  eminent  domain  may  be  delegated. 

Cited   in   notes    (1   L.R.A.  (N.S.)    210)    on   taking   property   for   irrigating   or 
draining  private   lands;     (1   L.R.A. (N.S.)    971)    on   exercise   of   eminent   domain 
for  logging  or  other  private  railroad. 
Judicial  power  over  eminent  domain. 

Cited   in   note    (22   L.R.A.  (N.S.)    39,   47,    87,    99,    138,    151,    154)    on   judicial 
power  over  eminent  domain. 
Private  way  of  necessity. 

Cited  in  Schulenbarger  v.  Johnstone,  64  Wash.  205,  35  L.R.A. (N.S.)  943, 
110  Pac.  843,  holding  that  there  can  be  no  private  way  of  necessity  over  lands 
of  stranger. 

63  L.  R.  A.  827,  PARKER  v.  ATLANTIC  COAST  LINE  R.  CO.  133  N.  C.  335, 

45  S.  E.  658. 
Xei-essity   of   opinion   by   supreme   court. 

Cited  in  State  v.  Munn,   134  N.  C.  682,  47   S.  E.  15,  on  the  necessity  of  an 
opinion  in  a  decision  by  the  Supreme  Court. 
Limitation  of  carrier's  liability  for  neg-ligrence. 

Cited  in  Harden  v.  Chesapeake  &  O.  R.  Co.  157  N.  C.  243,  72  S.  E.  1042, 
holding  that  stipulation  in  bill  of  lading  limiting  liability  in  case  of  loss  or 
injury  to  horses  shipped  was  void;  Blankenship  v.  St.  Louis  &  S.  F.  R.  Co.  160 
.Mo.  App.  639,  142  S.  W.  571,  holding  that  where  local  agent  informs  shipper 
that  there  were  no  other  conditions  or  terms  upon  which  he  could  have  property 
shipped,  then  special  contract  entered  into  limiting  carrier's  liability  is  void; 
Stringfield  v.  Southern  R.  Co.  152  N.  C.  128,  67  S.  E.  333;  Bosley  v.  Baltimore 
&  O.  R.  Co.  54  W.  Va.  573,  66  L.R.A.  876,  46  S.  E.  613;  McConnell  Bros.  v. 
Southern  R.  Co.  144  N.  C.  90,  56  S.  E.  559, — holding  that  a  carrier  cannot 
by  any  stipulation  in  the  bill  of  lading  contract  to  limit  its  liability  for  negli- 
gence in  transporting  goods  received  for  carriage;  Winslow  Bros.  &  Co.  v. 
Atlantic  Coast  Line  H.  Co.  151  N.  C.  254,  65  S.  E.  965  (dissenting  opinion), 
on  the  same  point. 

Cited  in  footnotes  to  Lake  Erie  &  W.  R.  Co.  v.  Holland,  63  L.R.A.  948,  which 
holds  that  carrier  cannot  free  itself  from  duty  of  furnishing  safe  car  by  exacting 
a  contract  requiring  the  shipper  to  inspect  and  select  his  car;  Bosley  v.  Baltimore 
&  0.  R.  Co.  66  L.R.A.  871,  which  denies  right  of  carrier  of  live  stock  to  exempt 
itself  from  liability  for  loss  by  delay  in  transportation  occasioned  by  its  negli- 
gence or  misfeasance  by  contract  providing  that  shipper  shall  accept  as  full 
compensation  in  case  of  unusual  detention  amount  actually  expended  in  purchase 
of  food  and  water  while  so  detained. 

Cited  in  note   (28  L.R.A. (N.S.)   638,  640)   on  effect  of  shipping  contract  limit- 
ing common-law  liability,  signed  under  compulsion. 
Presumptions  as  to  ne»liftcnce  «f  carrier. 

Cited  in  Virginia-Carolina  Peanut  Co.  v.  Atlantic  Coast  Line  R.  Co.  155  N. 
C.  365,  71  S.  E.  71,  holding  that  proof  of  delay  in  shipment  of  goods  by 
carrier  makes  out  prima  faoie  case  of  negligence:  Everett  v.  Norfolk  &  S.  R. 
Co.  138  N.  C.  70,  1  L.R.A. (N.S.)  (.)S8,  50  S.  E.  557,  holding  that  where  a  carrier 
having  received  the  goods  for  transportation  and  failed  to  deliver  on  demand, 
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admits  loss  and  responsibility,  the  presumption   is  that  the  loss  is  attributable 
to  the  carrier's  negligence. 
Burden  of  showing-  diligence. 

Cited   in    Bosley   v.   Baltimore   &   0.   R.   Co.   54   W.   Va.   573,   66   L.R.A.   876, 
40   S.  E.  613,  holding  that  the  burden  is  upon  the  carrier  to  show  that  it  was 
not  responsible  for  the  delay  in  the  carriage  of  the  goods,  after  the  plaintiff  had 
proved  that  there  had  been  a  delay  in  the  delivery  at  the  destination. 
Kxclusiveness   of   statutory   remedy   for   carrier's   failure    to    furnish    cars. 

Cited   in   note    (26   L.R.A.  (N.S.)    852)    on   exclusiveness   of   statutory   remedy 
for  carrier's  failure  to  furnish  cars. 
Effect   of  strike  oil   liability  of  carrier. 

Cited  in  footnote  to  Fisher  v.  Boston  &  M.  R.  Co.  68  L.R.A.  390,  which  holds 
railroad  company  prevented  by  strike  from  obeying  shipping  directions  as  to 
route  liable  for  selecting  other  route  with  greatly  increased  freight  charges 
without  consulting  shipper. 

63  L.  R.  A.  833,  JOHNSON  v.  MUTUAL  L.  INS.  CO.  180  Mass.  407,  62  N.  E. 

733. 
Admissibility  in  evidence  of  application   for  insurance. 

Cited  in  Langdeau  v.  John  Hancock  Mut.  L.  Ins.  Co.  194  Mass.  64,  18  L.R.A. 
(N.S.)  1192,  80  N.  E.  452,  holding  that  a  proposal  for  insurance  formed  no  part 
of  the  application,  and  a  copy  of  the  latter  could  not  under  the  statute  be  con- 
sidered as  a  part  of  the  policy  or  introduced  in  evidence  unless  attached  to  the 
policy;  Paquette  v.  Prudential  Ins.  Co.  193  Mass.  221,  79  N.  E.  250,  holding 
that  where  the  copy  of  the  application  attached  to  the  policies  did  not  contain 
the  question  and  answer  excluded,  they  were  inadmissible  under  the  statute  since 
no  copy  of  the  declarations  and  answers  in  which  the  question  and  answer  were 
found  was  annexed  to  the  policy. 
Application  of  local  laws  to  foreign  contracts  of  insurance. 

Cited  in  Atty.  Gen.  v.  Netherlands  F.  Ins.   Co.  181  Mas*.  522,  63  N.  E.  950, 
holding  that  the  statue  imposing  a   penalty   upon  a  foreign   insurance  company 
for  taking   a  risk   larger  than  one  tenth  of  its  net  assets,   does  not  apply  to  a 
risk  taken  outside  the  state. 
Conflict  of  laws  as  to  contract  of  insurance. 

Cited  in  Pringle  v.  Modern  Woodmen,  87  Neb.  551,  127  N.  W.  876,  holding 
that  certificate  in  fraternal  benefit  society  will  be  construed  in  accordance  with 
laws  of  this  state,  where  it  was  signed  and  delivered  here  by  officers  of  local 
camp,  although  society  was  organized  in  another  state:  Haas  v.  Mutual  L.  Ins. 
Co.  90  Neb.  819,  134'  N.  W.  937,  Ann.  Cas.  191315.  91!),  holding  that  insurance 
contract  was  governed  by  laws  of  this  state  where  application  was  made  here 
and  policy  delivered  in  this  state  and  payment  made,  although  company  had 
main  office  in  another  state;  Dolan  v.  Supreme  Council,  C.  M.  B.  A.  —  Mich.  — , 
13  L.R.A.(N.S.)  426,  113  N.  W.  10,  holding  that  a  contract  of  insurance-  between 
a  fraternal  mutual  association  and  a  member  of  a  local  lodge,  was  a  local  con- 
tract and  governed  by  the  laws  of  the  state,  where  the  contract  had  to  be  signed 
by  the  local  officers  and  was  delivered  there. 

Cited  in  footnotes  to  Metropolitan  Life  Ins.  Co.  v.  Bradley,  68  L.R.A.  509, 
which  holds  insurance  policy  which  is  not  to  take  effect  until  delivered  after 
payment  of  first  premium  a  contract  of  the  state  where  delivery  takes  place; 
Mover  v.  Supreme  Lodge  K.  of  P.  64  L.R.A.  839,  which  holds  contract  con- 
tained in  mutual  benefit  certificate  requiring  beneficiary  to  -^ign  acceptance 
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of  provisions,   subject   to   laws   in   force   where   the   contract   is   consummated   by 
acceptance. 

Cited  in  notes    (23  L.R.A.  (N.S.)    968-9S2)    on  conflict  of  laws  as  to  insurance 
contracts;     (26   L.R.A. (N.S.)    999)    on  enforceability   in   Federal   court   or  court 
of  another  state,  of  contract  of  foreign  corporation  not  complying  with  conditions 
of  doing  business. 
Inferences  of  fact  in  case  tried  upon  agreed  statement  of   facts. 

Distinguished  in  Cunningham  v.  Connecticut  F.  Ins.  Co.  200  Mass.  335,  86 
N.  E.  787,  holding  that  where  a  case  is  tried  upon  an  agreed  statement  of  facts, 
with  no  reservation  of  right  to  the  trial  or  appellate  court  to  draw  inferences 
of  fact,  unless  the  facts  show  all  the  elements  which  the  law  requires  to  estab- 
lish his  claim,  the  plaintiff  must  fail. 

63  L.  R.  A.  870,  FAWCETT  v.  MT.  AIRY,  134  N.  C.  125,  101  Am.  St.  Rep.  825, 

45  S.  E.  1029. 

''Necessary   expense"   justifying-    incurring   of   indebtedness    without    sub- 
mission to  the  voters. 

Followed  in  Davis  v.  Fremont,  135  N.  C.  539,  47  S.  E.  671,  holding  that  pro- 
viding a  lighting  plant  and  system  for  lighting  a  city  was  a  necessary  expense 
for  which  bonds  could  be  issued  without  submission  of  the  question  to  the  people, 
where  there  is  no  limitation  on  the  power  of  the  city  to  contract  necessary 
expenses. 

Cited  in  Red  Springs  Hotel  Co.  v.  Red  Springs,  157  N.  C.  139,  72  S.  E.  837, 
holding  that  validity  of  bonds  cannot  be  attacked  where  issued  for  water  and 
sewerage  purposes  upon  ground  that  they  were  not  authorized  by  vote  of  qualified 
voters,  legislature  having  authorized  their  issue;  Murphy  v.  C.  A.  Webb  &  Co. 
156  N.  C.  405,  72  S.  E.  460,  holding  that  town  may  issue  bonds  for  purpose 
of  extending  its  water  and  sewerage  system,  as  such  expenditure  is  necessary 
expense;  Greensboro  v.  Scott,  138  N.  C.  184,  50  S.  E.  589,  holding  that  providing 
waterworks  and  a  sewerage  system  for  a  city  is  a  necessary  expense  justifying 
the  issuance  of  bonds  without  submitting  the  question  to  a  vote  of  the  people, 
under  the  constitution  providing  for  a  submission  except  where  for  necessary 
expenses;  Swinson  v.  Mt.  Olive,  147  N.  C.  612,  61  S.  E.  569,  holding  that  the 
erection  of  a  city  hall  and  market  place  was  a  necessary  expense  justifying  the 
issuance  of  bonds  without  submission  to  the  voters;  Hendersonville  v.  Jordan, 
150  N.  C.  37,  63  S.  E.  167;  Hendersonville  v.  C.  A.  Webb  &  Co.  148  N.  C.  122, 
61  S.  E.  670, — holding  same  as  to  the  expense  of  maintaining  streets  in  a  manner 
required  for  the  proper  order  and  good  government  of  the  city;  Bradshaw  v. 
High  Point,  151  N.  C.  518,  66  S.  E.  601,  holding  same  as  to  the  extension  and 
improvement  of  water  and  sewer  system;  Pitt  County  v.  McDonald  Me  K.  &  Co. 
14S  N.  C.  131,  61  S.  E.  643  (dissenting  opinion),  on  the  same  point:  Elizabeth 
City  v.  Banks,  150  N.  C.  411,  22  L.R.A. (N.S.)  930,  64  S.  E.  189,  on  the  lighting 
of  city  streets  as  a  necessary  expense;  Wharton  v.  Greensboro,  146  N.  C.  360, 
59  S.  E.  1043,  holding  that  the  issuance  of  bonds  to  fund  a  floating  debt  of  the 
city  contracted  for  necessary  expenses  need  not  be  submitted  to  a  vote  of  the 
people;  Hightower  v.  Raleigh,  150  N.  C.  571,  65  S.  E.  279,  holding  that  the 
erection  of  a  municipal  building  in  a  large  city  is  a  necessary  expense  and  an 
approval  of  the  voters  of  the  city  is  not  re-quired  to  validate  a  debt  contracted 
in  order  to  procure  the  necessary  funds  for  constructing  such  buildings;  Hender- 
son Water  Co.  v.  Henderson  Graded  Schools,  151  X.  C.  175,  65  S.  E.  927,  holding 
that  the  supplying  of  light  and  water  by  a  municipality  is  a  necessary  expense 
and  is  a  power  reasonably  and  necessarily  implied  from  a  general  grant  of 
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powers  unless  expressly  forbidden  by  the  charter,  and  the  provisions  of  the  char- 
ter are  exclusive  as  to  the  mode  in  which  it  may  be  exercised. 

Distinguished  in  Robinson  v.  Goldsboro,  135  N.  C.  383,  47  S.  E.  462,  holding 
that  a  submission  to  the  voters  of  the  proposition  of  issuing  bonds  for  the  purpose 
of  establishing  a  waterworks  system  in  the  city,  was  a  pre-requisite  to  the  is- 
suance of  such  bonds;  Burgin  v.  Smith,  151  M.  C.  569,  66  S.  E.  607,  holding 
that  while  the  building  and  repairing  of  a  court  house  was  a  necessarv  expense, 
the  limit  of  indebtedness  therefor  fixed  by  the  legislature  must  not  be  exceeded  by 
the  county  commissioners;  Ellison  v.  Williamston,  152  N.  C.  149,  67  S.  E.  255, 
holding  that  while  the  providing  of  a  lighting  plant  for  a  municipality  was  a 
necessary  expense  not  requiring  approval  of  the  people,  yet  where  the  statute 
giving  authority  to  the  municipality  to  act  required  the  approval  of  the  voters, 
such  approval  was  necessary. 
Hi;.- li(  of  municipality  as  to  lifihtinji  plant. 

Cited  in  Cumberland  Gaslight  Co.  v.  West  Virginia  &  Maryland  Gas  Co.  182 
Fed.  674,  holding  that  gas  company  having  franchise  to  use  streets,  is  not  en- 
titled to  recover  damages  against  another  company,  which  with  city's  consent, 
exercised  similar  franchise,  because  latter  had  failed  to  comply  with  some  statu- 
tory requirement;  Baker  v.  Cartersville,  127  Ga.  225,  56  S.  E.  249,  holding  that 
a  city  may  establish  and  maintain  an  electric  or  gas  lighting  plant  not  only 
for  the  purpose  of  lighting  its  streets,  but  to  furnish  electricity  or  gas  to  private 
individuals  for  use  in  their  homes  and  places  of  business. 

Cited  in  note  (15  L.R.A.(N.S.)  712)  on  power  of  municipality  to  own  electric 
light  plant. 

03  L.  R.  A.  872,  KORN  v.   CHESAPEAKE  &  0.  R.   CO.  62  C.  C.  A.  417,   125 

Fed.  897. 
Rig-ht   to   eject   passenger  for   disorderly  conduct. 

Cited  in  Watson  v.  Southern  R.  Co.  132  Ga.  559,  64  S.  E.  549,  holding  railroad 
company  not  liable  for  the  ejection  of  a  passenger  from  a  train  because  of  his 
use  of  profane  and  indecent  language  and  general  disorderly  conduct. 

Cited  in  footnote  to  Cincinnati,  X.  0.  &  T.  P.  R.  Co.  v.  Marrs's  Admrx.  70 
L.R.A.  292,  which  holds  railroad  company  finding  asleep  in  its  switch  yard 
drunken  trespasser  who  has  recently  left  train  of  another  company  at  its  station 
required  to  either  see  him  safely  out  of  yard  or  exercise  ordinary  care  to  avoid 
injuring  him  in  operation  of  switch  engine. 

03   L.  R.  A.  877,  STATE  v.  FAUDRE,   54  W.  Va.  122,   102  Am.  St.  Rep.  927, 

46  S.  E.  269,  1  Ann.  Cas.  104. 
Concurrent  jurisdiction  of  court*  over  boundary  river*. 

Cited  in  State  v.  Seagraves,  111  Mo.  App.  357,  85  S.  W.  925,  holding  that  a 
court  of  Missouri  had  jurisdiction  of  a  prosecution  for  the  illegal  sale  of  liquor 
upon  the  Mississippi  River  opposite  Missouri,  though  it  is  not  shown  that  the 
sale  was  made  on  the  latter  side  of  the  river,  since  both  states  have  concurrent 
jurisdiction  over  the  river;  Columbia  River  Packers'  Asso.  v.  McGowan,  172 
Fed.  997,  holding  that  federal  courts  in  Washington  and  Oregon  having  juris'Mc- 
tion  of  the  same  territory  included  in  the  jurisdiction  of  the  state  courts,  and 
the  latter  have  concurrent  jurisdiction  over  the  Columbia  river,  the  federal  courts 
have  the  same  jurisdiction  though  no  mention  is  made  of  extending  it  beyond 
state  limits;  Wadding  v.  Meyler,  192  U.  S.  583,  48  L.  ed.  575,  66  L.R.A.  839, 
24  Sup.  Ct.  Rep.  322,  holding  that  an  Indiana  court  may  acquire  jurisdiction 
by  service  of  process  upon  the  Ohio  river  beyond  the  low  water  mark. 

Cited  in  note   (65  L.R.A.  960)   on  jurisdiction  over  boundary  rivers. 
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Ohio   river  as   n    public   highway. 

Cited  in  Kenova  Transp.  Co.  v.  Monongahela  River  Consol.  Coal  &  Coke  Co. 
56  \V.  Va.  73,  48  S.  E.  844,  holding  that  the  Ohio  River  is  navigable  and  is 
a  public  highway  in  the  broadest  intendment  possible. 

63  L.  R.  A.  884,  PEOPLE  EX  REL.  METROPOLITAN  STREET  R.  CO.  v.  STATE 
TAX  COMES.  174  N.  Y.  417,  105  Am.  St.  Rep.  674,  67  IS.  E.  69. 

Affirmed  in  199  U.  S.  1,  50  L.  ed.  65,  25  Sup.  Ct.  Rep.  705- 

Followed  without  discussion   in   People  ex  rel.  Consolidated  Gas  Co.  v.  State 
Tax  Comrs.  175  N.  Y.  482,  67  N.  E.  1087. 
Special  or  general  franchise**. 

Cited  in  Lord  v.  Equitable  Life  Assur.  Soc.  194  X.  Y.  226,  22  L.R.A.  (N.S.) 
427,  87  N.  E.  443,  holding  that  the  general  franchise  of  a  corporation  is  the  right 
of  the  corporation  to  exist  as  such,  while  a  special  franchise  is  the  right  granted 
to  use  public  property  for  a  public  use,  so  that  there  is  a  difference  between 
repealing  a  franchise  and  a  charter;  People  ex  rel.  New  York  C.  &  H.  R.  R.  Co. 
v.  Gourley,  198  N.  Y.  492,  92  N.  E.  398,  holding  that  if  the  right  granted  is  to 
do  something  in  a  street  which  but  for  the  grant  under  which  it  ia  exercised, 
would  have  been  a  trespass,  the  right  is  a  special  franchise;  People  ex  rel.  Inter- 
borough  Rapid  Transit  Co.  v.  State  Tax  Comrs.  126  App.  Div.  611,  110  N.  Y. 
Supp.  577,  holding  that  the  right  of  the  relator  to  exist  as  a  railroad  company 
is  its  general  franchise,  while  the  right  to  construct,  maintain  and  operate  a 
railroad  in  streets,  highways  and  other  public  places,  is  the  special  franchise; 
Economic  Power  Co.  v.  Buffalo,  59  Misc.  582,  111  N.  Y.  Supp.  443,  on  the  distinc- 
tion between  general  and  special  franchises  and  their  taxation:  New  York  v. 
Interborough  Rapid  Transit  Co.  53  Misc.  130,  104  N.  Y.  Supp.  157,  holding  that 
where  the  city  owned  a  subway  railroad  which  it  had  leased  to  a  corporation 
for  fifty  years,  the  right  granted  was  not  a  franchise  but  a  mere  lease. 
Taxation  of  special  franchises. 

Approved  in  People  ex  rel.  Jamaica  Water  Supply  Co.  v.  State  Tax  Comrs. 
196  N.  Y.  52,  89  N.  E.  581,  holding  valid  a  tax  upon  a  special  franchise. 

Cited  in  Consolidated  Gas  Co.  v.  Baltimore,  101  Md.  547,  1  L.R.A. (N.S.)  267, 
109  Am.  St.  Rep.  584,  61  Atl.  532,  holding  that  the  use  to  which  a  franchise 
permits  an  easement  to  be  put,  is  an  essential  element  in  determining  its  value 
for  the  purposes  of  taxation;  United  R.  &  Electric  Co.  v.  Baltimore,  111  Md.  268, 
73  Atl.  633,  holding  that  the  special  franchise  of  a  street  railroad  or  the  ease- 
ment of  the  company  to  use  the  streets  of  the  city,  is  property  and  subject  to 
taxation,  but  being  included  within  the  gross  earnings  tax,  it  can  not  be  other- 
wise assessed:  Nebraska  Teleph.  Co.  v.  Lincoln,  82  Neb.  69,  28  L.R.A. (N.S.)  225, 
117  N.  W.  284,  holding  that  a  provision  in  the  franchise  tax  law  allowing  a 
deduction  for  all  occupation  taxes  and  gross  earnings  taxes  paid  under  existing 
ordinances,  was  valid;  Heerwagen  v.  Crosstown  Street  R.  Co.  90  App.  Div.  282, 
86  N.  Y.  Supp.  218,  on  the  taxation  of  special  franchises;  Re  East  133d  St.  95 
N.  Y.  Supp.  76,  holding  that  a  street  railway  company  cannot  be  assessed  for  the 
widening  of  a  street  upon  which  its  tracks  are  laid;  Re  Anthony  Ave,  46  Misc. 
527,  95  N.  Y.  Supp.  77,  holding  that  the  equipment  and  the  right  of  public  serv- 
ice corporation  such  as  street  railways,  electric  light  companies,  telephone  com- 
panies, etc.,  to  maintain  such  equipment  in  the  streets,  can  not  be  assessed  for  the 
widening  of  the  streets  upon  which  they  are  located ;  People  ex  rel.  New  England 
Teleg.  Co.  v.  Woodbury,  63  Misc.  6,  116  N.  Y.  Supp.  209,  holding  that  where  the 
state  board  of  tax  commissioners  had  valued  a  special  franchise  at  its  full  value, 
the  corporation  owning  it  was  not  entitled  to  have  the  same  reduced  because 
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other  property  was  valued  by  the  local  assessor  at  about  four-fifths  its  value; 
American  Smelting  &  Ref.  Co.  v.  People,  34  Colo.  257,  —  L.R.A.  (N.S.)  — ,  82 
Pac.  531,  holding  that  a  franchise  tax  upon  a  foreign  corporation  is  valid  though 
at  the  time  of  its  admission  to  the  state  the  corporation  was  required  to  pay  a 
license  fee. 

Cited  in  footnotes  to  Bank  of  California  v.  San  Francisco,  64  L.R.A.  918,  which 
sustains  right  to  tax  as  property  the  right  to  exist  as  a  corporation ;  People  ex 
rel.  Commercial  Cable  Co.  v.  Morgan,  67  L.R.A.  960,  which  holds  that  amount  of 
capital  employed  by  corporation  and  not  its  stock  is  to  be  considered  in  fixing 
franchise  tax. 

Cited  in  note  (131  Am.  St.  Rep.  866,  872,  873,  879)   on  taxation  of  franchises. 

Distinguished  in  People  ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Gourley.  198 
N.  Y.  491,  92  N.  E.  398,  holding  that  the  assessment  of  special  franchises  is  for 
the  state  board  of  tax  commissioners  and  it  is  beyond  the  power  of  local  and 
village  assessors  to  assess  the  same. 
Special   franchises  as   realty. 

Cited  in  note  (1  L.R.A. (N.S.)  264)  on  taxes  on  easements  of  corporation  in 
highway  as  real  estate. 

Distinguished  in  Levy  v.  McClellan,  196  N.  Y.  194,  89  N.  E.  569,  Affirming  132 
App.  Div.  914,  116  N.  Y.  Supp.  1087,  holding  that  special  franchises  are  in  their 
nature  realty  and  come  under  the  provisions  of  the  constitution  relative  to  the 
taxation  of  realty. 
State  tax  commissioners  as  representing;   taxing  districts. 

Cited  in  People  ex  rel.  Rochester  Teleph.  Co.  v.  Priest,  101  App.  Div.  229,  91 
N.  Y.  Supp.  1006,  holding  that  a  board  of  assessors,  upon  challenge  of  its  assess- 
ment, has  the  right  and  duty  to  answer  such  challenge,  and  to  establish  the 
validity  and  equality  of  those  assessments. 

Distinguished  in  People  ex  rel.  Consolidated  Water  Co.  v.  Woodbury,  67  Misc. 
505,  122  N.  Y.  Supp.  904,  holding  that  the  state  tax  commission  represented  the 
taxing  district. 
Infringement  of  right  of  local  self  government. 

Cited  in  Morgan  v.  Furey,  186  N.  Y.  208,  78  N.  E.  869,  Affirming  114  App. 
Div.  133,  99  N.  Y.  Supp.  783,  holding  that  the  act  providing  for  the  appointment 
of  a  state  superintendent  of  elections  by  the  governor,  does  not  interfere  with  the 
right  of  home  rule;  Davidson  v.  Mine,  151  Mich.  305,  15  L.R.A. (N.S.)  582,  123 
Am.  St.  Rep.  267,  115  N.  W.  246,  14  Ann.  Cas.  352  (dissenting  opinion),  on  the 
right  of  home  rule;  Wilcox  v.  McClellan,  110  App.  Div.  383,  97  N.  Y.  Supp.  311, 
sustaining  statute  transferring  the  right  to  consent  to  the  use  of  public  streets 
by  corporations  having  franchises  therefor,  from  the  board  of  aldermen  to  the 
board  of  estimate  and  apportionment,  is  not  a  legislative  appointment  of  the 
latter  board,  and  is  valid;  Mead  v.  Turner,  134  App.  Div.  G94,  119  N.  Y.  Supp. 
526,  holding  that  where  the  officers  who  are  designated  by  an  act  to  carry  out 
the  provisions  of  the  act,  were  unknown  at  the  time  the  constitution  was  adopted 
and  the  powers  and  duties  of  their  office  were  not  then  in  existence,  the  appoint- 
ment to  the  former  offices  may  be  made  as  the  legislature  directed;  Ex  parte 
Corliss,  16  N.  D.  479,  114  N.  W.  962,  holding  that  a  statute  providing  for  a 
deputy  enforcement  commissioner  to  enforce  the  prohibition  laws  of  the 
state,  is  unconstitutional  as  interfering  with  the  rights  of  local  self  government, 
since  the  office  has  the  same  powers  as  those  of  county  sheriff;  State  ex  rel.  Gub- 
bins  v.  Anson,  132  Wis.  470,  112  N.  W.  475,  holding  that  the  statute  providing  for 
the  appointment  of  jury  commissioners  in  certain  cases  was  not  invalid  as  an 
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infringement  of  the  rights  of  home  rule  since  the  duties  of  the  oflice  were  state 
or  judicial  functions. 

Distinguished  in  Re  Haase,  88  App.  Div.  245.  85  X.  Y.  Supp.  402,  Affirming  4] 
Misc.  117,  83  N.  Y.  Supp.  932,  holding  that  a  statute  extending  the  term  of  office 
of  a  local  officer  is  void  as  amounting  to  an  appointment  by  the  legislature  and 
an  interference  with  the  right  of  home  rule;  People  ex  rel.  Eisman  v.  Ronner,  48 
Misc.  440,  95  N.  Y.  Supp.  518,  holding  that  the  statute  providing  for  the  mortgage 
tax  does  not  interfere  with  the  right  of  home  rule. 
Hiiiht  to  contract  away  power  of  taxation. 

Cited  in  Rochester  v.  Rochester  R.  Co.  182  N.  Y.  115,  70  L.R.A.  780,  74  N.  E. 
953,    holding   that    under    the    power   given    by    the   general    railway   act   to   the 
municipality  to  consent  to  the  construction  of  a  railroad,  it  could  not  contract 
away  the  power  of  taxation. 
Ownership   of   highways. 

Cited  in  Rochester  v.  Gray,  133  App.  Div.  856,  117  N.  Y.  Supp.  1091,  holding 
that  a  Jiighway   belonged   to  the   state   and  not  to  the  town   and  therefore  the 
latter  was  not  entitled  to  compensation  therefor  when  it  was  discontinued. 
Presumption  as  to  exemption  from   taxation. 

Cited  in  Re  New  York,  85  App.  Div.  350,  83  N.  Y.  Supp.  433,  holding  that  the 
presumption  is  against  exemption  from  taxation  and  in  favor  of  taxation. 
Obiter  dicta. 

Cited  in  Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y.  180,  69  L.R.A.  326,  105  Am. 
St.  Rep.  720,  72  N.  E.  995,  holding  that  the  effect  of  judicial  discussion  is  to  be 
limited  to  what  is  actuallly  decided. 
Evidence  as  to  the  relation  of  assessed  value  to  actual  value. 

Cited  in  People  ex  rel.  Queens  Borough  Gas  &  Electric  Co.  v.  Woodbury,  67 
Misc.  486,  123  N.  Y.  Supp.  592,  as  a  precedent  for  the  admission  of  expert  testi- 
mony as  to  what  per  cent  the  assessed  valuation  of  the  property  bore  to  the  actual 
value. 

03  L.  R.  A.  896,  SNYDER  v.  PHILADELPHIA  CO.  54  W.  Va.  149,  102  Am.  St. 

Rep.  041,  46  S.  E.  366,  1  Ann.  Cas.  225. 
Effect  of  misnomer  of  corporation. 

Cited  in  Harper's  Ferry  v.  Kaplon,  58  W.  Va.  486,  52  S.  E.  492,  holding  that 
it  is  sufficient  if  the  corporate  name  is  set  forth  in  full,  without  alleging  that  the 
party  is  a  corporation;  Varney  v.  Hutchinson  Lumber  &  Mfg.  Co.  64  W.  Va.  421, 
63  S.  E.  203,  holding  that  misnomer  of  a  corporation  is  not  fatal  and  does 
not  constitute  a  good  cause  for  setting  aside  a  judgment  by  default  entered  there- 
in. 
Summons  as  a  part  of  the  record. 

Cited  in  Netter-Oppenheimer  &  Co.  v.  Elfant,  63  W.  Va.  102,  59  S.  E.  892, 
holding  that  the  original  writ  is  not  a  part  of  the  record  except  in  cases  of 
judgment  by  default,  and  to  make  it  a  part  of  the  record  oyer  may  be  resorted  to. 
Name  importing  corporation. 

Cited  in  Dilworth  Coal  Co.  v.  Kidney,  43  Pa.  Super.  Ct.  628,  Affirming  57 
Pittsb.  L.  J.  548,  holding  that  where  name  of  corporation  is  set  forth  in  full  in 
complaint  it  is  not  necessary  to  allege  that  it  is  corporation ;  State  v.  Hotel  Mc- 
Creery  Co.  68  W.  Va.  133,  69  S.  E.  472,  Ann.  Cas.  1912A,  966,  holding  that  license 
to  sell  liquor  issued  to  Hotel  McCreery  Company  imports  license  to  corporation 
and  is  void  on  its  face  under  statute. 
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Objection   to   apparent   jurisdiction   by   plea   in   abatement. 

Cited  in  Mankin  v.  Jones,  63  W.  Va.  375,  15  L.R.A.  (N.S.)  218,  60  S.  E.  248, 
holding  that  where  the  declaration  shows  jurisdiction  and  no  plea  in  abatement 
is  filed,  the  jurisdiction  for  variance  cannot  be  questioned  after  a  trial ;  Penning- 
ton  v.  Gillaspie,  63  W.  Va.  551,  61  S.  E.  4]  6,  holding  that  if  a  declaration  in  a 
civil  action  shows  jurisdiction  on  its  face,  no  exception  for  want  of  jurisdiction 
can  be  considered  unless  taken  by  plea  in  abatement,  and  the  objection  is  waived 
if  not  thus  taken;  Varney  v.  Hutchinson  Lumber  &  Mfg.  Co.  64  W.  Va.  422,  63 
S.  E.  203,  holding  that  variance  can  only  be  taken  advantage  by  a  plea  in  abate- 
ment at  the  proper  time. 
Sufficiency  of  appearance. 

Cited  in  Ferrell  v.  Camden,  57  W.  Va.  412,  50  S.  E.  733,  holding  that  where 
the  defendants  had  been  served,  some  by  publication  and  some  personally,  and 
they  appeared  and  made  a  motion  which  was  granted  to  allow  them  sixty  days 
in  which  to  file  their  answers,  and  also  objected  to  the  filing  of  a  disclaimer  by 
one  defendant,  there  was  an  appearance  on  their  part. 
Variances. 

Cited  in  Burdett  v.  Greer  (Burdett  v.  Hayman)  63  W.  Va.  518,  15  L.R.A. 
(N.S.)  1023,  129  Am.  St.  Rep.  1014,  60  S.  E.  497,  15  Ann.  Cas.  935,  holding  that 
a  lumbering  contract  is  a  partnership  contract  so  as  not  to  constitute  a  variance 
wtih  the  declaration  calling  it  such,  where  the  contract  shows  a  joint  interest  in 
the  property  and  is  signed  by  them  as  partners  though  the  contract  speaks  of 
them  as  individuals. 
Proximate  cause. 

Followed  in  Truex  v.  South  Penn  Oil  Co.  62  W.  Va.  542,  59  S.  E.  517,  holding 
that  an  owner  of  a  steam  boiler  was  liable  for  injuries  by  the  frightening  of  a 
horse  upon  a  nearby  highway,  because  of  the  blowing  of  a  whistle  attached  to 
the  boiler,  where  the  same  was  calculated  to  frighten  horses,  and  the  defendant 
was  negligent;  Schell  v.  German  Flats,  54  Misc.  452,  104  X.  Y.  Supp.  316,  on  the 
absence  of  a  railing  on  a  bridge  as  the  proximate  cause  of  injury  by  riding  off 
of  the  bridge. 

Cited  in  note   (5  L.R.A. (N.S.)    375)    on  proximate  cause  of  injuries  following 
runaway. 
Sufficiency    of    complaint. 

Cited  in  McMillan  v.  Western  U.  Teleg.  Co.  60  Fla.  142,  29  L.R.A.(N.S.)   896, 
53   So.   329    (dissenting  opinion),   on    sufficiency  of   allegations   of  complaint  by 
addressee  of  telegram  to  recover  damages  for  negligent  delay  in  delivery. 
liability  for  frig-htening  horses  by  bloTt-ingr  off  steam. 

Cited  in  footnote  to  Hinchman  v.  Pere  Marquette  R.  Co.  65  L.R.A.  553,  which 
sustains  liability  of  railroad  company  for  injury  due  to  emission  of  steam  from 
engine  into  highway  at  a  railroad  crossing  while  a  traveler  was  attempting  to 
drive  across  the  track. 
Duty   of   land   owner   in   operation   of   machinery. 

Cited  in  note  (123  Am.  St.  Rep.  576)  on  duty  and  liability  of  land  owners  to 
adjoining  proprietors  in  operation  of  machinery  and  appliances. 

63  L.  R.  A.  902,  STATE  v.  POWER,  24  Wash.  34,  63  Pac.  1112. 
Homicide   in  the  attempt   to  commit  abortion. 

Annotation  cited  in  People  v.  Huntington.  8  Cal.  App.  619,  97  Pac.  760,  hold- 
ing that  a  conviction  for  manslaughter  may  be  had  under  an  indictment  charging 
murder  by  attempting  a  criminal  abortion. 
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Cited  in  notes   (61  L.R.A.  290;  90  Arn.  St.  Rep.  579)   on  unintentional  homicide 
in  procuring  an  abortion. 
Dying-   declarations. 

Cited  in  State  v.  Byrd,  41  Mont.  603,  111  Pac.  407,  holding  that  rule  as  to 
dying  declarations  is  satisfied  when  it  is  shown  that  declarant  died  from  wound 
from  which  he  was  suffering  at  time  when  they  were  made,  and  that  such  wound 
was  direct  and  proximate  result  of  act  which  declarations  tend  to  describe;  State 
v.  Bridghain,  51  Wash.  20,  97  Pac.  1096,  holding  that  it  is  not  essential  to  the 
admissibility  of  dying  declarations  that  the  declarant  should  expressly  state  that 
he  believed  that  he  was  about  to  die,  but  it  is  sufficient  if  the  evidence  shows  that 
he  believed  that  such  was  the  case;  State  v.  Quinn,  56  Wash.  299,  105  Pac.  818, 
holding  that  a  statement  drawn  up  by  the  prosecuting  attorney,  and  read  to  the 
deceased  and  assented  to  and  signed  by  him  in  the  presence  of  witnesses  under  the 
belief  that  he  was  about  to  die,  he  having  been  so  informed  by  his  physician,  is 
admissible. 

Cited  in  notes  (30  L.R.A. (N.S.)  394)  on  dying  declarations;  how  sense  of  im- 
pending death  evidenced;  (35  L.R.A. (N.S.)  1084)  on  admissibility  of  declara- 
tions of  one  upon  whom  abortion  committed,  against  others  charged  with  com- 
plicity; (86  Am.  St.  Rep.  659,  663,  664)  on  admissibility  of  dying  declarations. 
Granting:  new  trial. 

Cited  in  Jensen  v.  Spokane  Falls  &  N.  R.  Co.  51  WTash.  451,  98  Pac.  1124,  hold- 
ing that  before  a  new  trial  can  be  granted  on  the  grounds  of  surprise,  it  is 
indispensable  that  the  applicant  show  that  he  was  surprised  in  fact,  that  ordinary 
prudence  on  his  part  could  not  have  guarded  against  it,  and  that  the  claim  of 
surprise  was  promptly  made  known  and  a  continuance  asked  for. 
Because  of  newly  discovered  evidence. 

Cited  in  Nicholson  v.*  Metcalf,  31  Mont.  278,  78  Pac.  433,  holding  that  an  affida- 
vit to  the  effect  that  the  plaintiff  did  not  know  of  the  newly  discovered  evidence 
at  the  time  of  the  trial  and  could  not  have  discovered  it  by  the  exercise  of  rea- 
sonable diligence  is  insufficient  to  warrant  a  new  trial  as  it  does  not  show  proper 
diligence. 
Sufficiency  of  diligence  exercised. 

Cited  in  State  v.  Vance,  29  Wash.  488,  70  Pac.  34,  holding  that  an  affidavit 
for  a  continuance  which  stated  that  the  defendant's  counsel  had  been  incapaci- 
tated from  his  duties  for  twenty  days  because  of  a  surgical  operation  and  that 
the  place  of  the  crime  was  some  distance  away  and  not  easily  accessable  and  that 
he  believed  there  were  witnesses  there  that  could  be  secured  was  not  sufficient 
in  showing  diligence. 

63  L.  R.  A.  920,  ALLISON  v.  ALLISON,  101  Va.  537,  44  S.  E.  904. 
Vested  or  contingent   estates. 

Cited  in  French  v.  Logan,  108  Va.  69,  60  S.  E.  622,  holding  that  law  favors 
the  vesting  of  estates  and  where  a  bequest  or  devise  is  made  and  the  property 
is  not  to  be  enjoyed  in  possession  until  some  future  period  or  event,  it  will  in  the 
absence  of  some  special  intent  to  the  contrary  be  construed  as  a  vested  estate 
rather  than  contingent. 

Cited  in  footnote  to  Bowen  v.  Hackney,  67  L.R.A.  441,  which  holds  that  no 
estate  vests  in  children  until  widow's  death  under  will  giving  life  estate  to  widow 
and  providing  that  at  her  death  that  given  to  her  for  life  shall  be  equally  divided 
between  all  the  children,  the  representatives  of  those  having  died  to  stand  in 
place  of  ancestors. 

L.  R.  A.  Au.  Vol.  VI.— 59. 


6.3  L.R..A.  920]  L.  R.  A.  CASES  AS  AUTHORITIES.  930 

Time   for  ascertaining   who   take   under  gift   over   to   heirs. 

Cited  in  Hill  v.  Hill,  90  Neb.  46,  38  L.R.A.  (N.S.)  200,  132  N.  W.  738,  holding 
that  devise  to  testator's  "lawful  heirs"  should  be  construed  as  referring  to  those 
who  are  such  at  time  of  testator's  death,  unless  different  intent  is  plainly  mani- 
fested by  will. 

Cited  in  note   (33  L.R.A.  (N.S.)   13,  15,  37)   on  time  for  ascertaining  who  take 
under  gift  over  to  testator's  "heirs",  "next  of  kin",  etc. 
Pretermitted  heirs. 

Cited  in  note   (115  Am.  St.  Rep.  580)    on  pretermitted  heirs. 

(   <>n*(  ruction    of    Trill. 

Cited  ID  App  v.  App,  106  Va.  257,  55  S.  E.  672,  holding  that  the  subject  of 
inquiry  in  construing  a  will  is  not  what  the  testator  meant  to  express,  but  what 
he  did  express. 

63  L.  R.  A.  937,  TOWER  v.  WHIP,  53  W.  Va.  158,  44  S.  E.  179. 
Recovery  on  note  by  bona  fide  holder. 

Cited  in  note  (35  L.R.A. (N.S.)  776)  on  fraud  in  obtaining  execution  of  note 
as  defense  against  bona  fide  holder. 

Distinguished  in  Wheeling  Ice  &  Storage  Co.  v.  Conner,  61  W.  Va.  132,  55  S.  E. 
982,  holding  that  where  the  defendant  who  was  the  treasurer,  secretary  and  mana- 
ger of  the  plaintiff  corporation  issued  his  eight  individual  notes  and  then  in- 
dorsed them  with  the  name  of  the  corporation,  there  could  be  no  recovery  on  the 
notes  even  by  a  bona  fide  holder  since  they  gave  notice  on  their  face  of  want  of 
authority. 
Evidence  JIM  to  handwriting. 

Cited  in  Parfitt  v.  Sterling  Veneer  &  Basket  Co.  68  W.  Va.  444,  69  S.  E.  985, 
holding  that  provision  of  section  40,  chapter  125,  Code  of  1906,  constitutes  rule 
of  evidence,  to  be  observed  upon  trial  and  not  rule  of  pleading. 

Cited   in   notes    (62   L.R.A.   860)    on   comparison   of   handwriting;    (63   L.R.A. 
964,  985)   on  competency  of  witnesses  to  handwriting;    (64  L.R.A.  303)   on  limi- 
tations of  evidence  to  handwriting;    (65  L.R.A.  151)    on  procedure  in  proof  of 
handwriting. 
Sufficiency  of  instructions. 

Cited  in  State  v.  Grove,  61  W.  Va.  705,  57  S.  E.  296,  holding  that  an  instruction 
must  not  give  undue  prominence  to  particular  facts  in  the  evidence. 

Cited  in  note  (2  L.R.A. (N.S.)  310)  on  withdrawal  of  refusal  and  giving  re- 
quested charge  in  substance  as  affected  by  subsequent  refusal  to  charge  proposi- 
tion in  form  originally  preferred. 

63  L.  R.  A.  946,  OWENS  v.  MACON  &  B.  R.  CO.  119  Ga.  230,  46  S.  E.  87. 
Duty  of  carrier  to  accept  all  persons  as  passengers. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Brewer,  147  Ky.  1(59,  39  L.R.A. (N.S.)  648, 
14.3  S.  W.  1014,  holding  that  railroad  company  is  not  liable  lor  injury  to  preg- 
nant woman  from  sight  of  lunatic  on  train,  where  its  employees  knew  nothing  of 
her  condition,  and  there  was  nothing  in  conduct  of  lunatic  to  give  notice  of 
danger  to  other  passengers;  Connors  v.  Cunard  S.  S.  Co.  204  Mass.  315,  26 
L.R.A. (N.S.)  176,  134  Am.  St.  Rep.  662,  90  N.  E.  601,  17  Ann.  Cas.  1051,  holding 
that  a  common  carrier  is  bound  to  care  for  all  those  who  become  passeuytTb  and 
for  that  reason  is  bound  to  refuse  to  accept  as  passenger  an  insane  person  but 
the  carrier  is  bound  to  take  all  those  who  offer  themselves,  ill  or  well,  provided 
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the  carrier  can  furnish  the  necessary  accommodations  and  the  passenger  can  pay 
for  what  he  asks  for. 

Cited  in  notes  (26  L.R.A.  (N.S.)  172)  on  duty  to  accept  as  passenger  one 
physically  or  mentally  disabled;  (107  Am.  St.  Rep.  302)  on  persons  carrier  may 
refuse  to  transport. 

63  L.  R.  A.  948,  LAKE  ERIE  &  W.  R.  CO.  v.  HOLLAND,  162  Ind.  406,  69  N.  E. 

138. 
limitation  by  contract  of  liability  of  carrier. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mitchell,  175  Ind.  208,  91  N.  E.  735, 
holding  that  statute  requiring  carrier,  in  order  to  limit  its  common-law  liability, 
to  show  that  such  contract  was  fairly  entered  into,  after  fair  and  full  opportunity 
to  ship  without  limitation  of  liability,  does  not  violate  interstate  commerce  law;. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Teeters,  166  Ind.  344,  5  L.R.A.  (N.S.)  429,  77  N.  E. 
599,  holding  that  a  shipper  cannot  waive  his  rights  at  law  where  his  agreement 
with  the  carrier  is  contrary  to  public  policy;  Chicago,  L.  &  L.  R.  Co.  v.  Hostetter, 
171  Ind.  477,  84  N.  E.  534,  holding  that  the  common-law  duty  of  a  carrier  to  care 
for  live  stock  in  transportation,  may  be  devolved  upon  the  shipper  by  a  proper 
contract  in  the  bill  of  lading  if  the  shipper  agrees  thereto;  United  States  Exp. 
Co.  v.  State,  164  Ind.  214,  73  N.  E.  101,  on  the  validity  of  a  contract  of  carriage 
by  an  express  company. 

Cited  in  notes    (28  L.R.A. (N.S.)    639)   on  effect  of  shipping  contract  limiting 
common-law  liability,  signed  under  compulsion;    (36  L.R.A. (N.S.)   412)   on  valid- 
ity of  provision  in  carrier's  contract  imposing  responsibility  of  inspecting  cars 
upon  shipper. 
Necessity   for  consideration   therefor. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Hare,  36  Ind.  App.  424,  75  N.  E.  867,  holding 
that  a  contract  limiting  the  liability  of  a  carrier  must  show  a  consideration 
therefor,  and  a  statement  in  a  bill  of  lading  that  the  rates  shall  be  thirty  per 
cent  higher  if  the  shipment  is  not  made  under  such  a  contract  is  sufficient  prima; 
facie  evidence  of  a  consideration;  Inman  &  Co.  v.  Seaboard  Air  Line  R.  Co.  159 
Fed.  968,  holding  that  a  contract  limiting  the  liability  of  a  carrier  must  show 
a  consideration  and  a  statement  that  in  consideration  of  the  rate  named  the 
<"ontract  of  carriage  should  be  subject  to  "the  conditions  hereinafter  named,''' 
was  sufficient. 
Choice  of  accepting  limited  liability. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hollowell,  172  Ind.  470,  88  N.  E. 
680,  holding  that  a  carrier  is  bound  to  carry  all  goods  offered  to  him  for  trans- 
portation, under  the  common-law  liability,  and  if  the  shipper  agrees  to  a  contract 
limiting  the  liability  because  he  cannot  otherwise  secure  transportation,  the  con- 
tract is  not  binding. 
!»n(>  of  carrier  to  furnish  safe  car  to  shipper. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Pritchard,   168  Ind.  409,  9  L.R.A.(N.S.) 
863,  79  N.  E.  508,  holding  that  it  is  the  duty  of  the  carrier  to  furnish  a  proper 
car  and  a  considerable  degree  of  reliance  could  be  placed  upon  this  fact. 
Duty   of   shipper  to  Inspect   car. 

Cited  in  note  (17  L.R.A. (N.S. )   1035)  on  duty  of  shipper  to  inspect  car. 
.Sufficiency  of  pleadings. 

Cited  in  Johnson  v.  Harrison,  177  Ind.  248,  39  L.R.A.  (N.S.)  1210,  97  N.  E.  930. 
holding  that  complaint  in  action  to  recover  on  negotiable  instrument  may  set  out 
i'acts  tending  to  show  plaintiff  to  be  bona  fide  holder,  for  purpose  of  anticipating 
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defense  of  fraudulent  inception ;  Eder  v.  Kreiter,  40  Ind.  App.  546,  82  N.  E.  552, 
holding  that  the  plaintiff  must  state  in  plain  and  concise  language  all  facts  neces- 
sary for  him  to  prove  in  the  first  instance  under  an  answer  of  general  denial,  to 
show  that  he  is  entitled  to  judgment. 
Anticipating-  defenses. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  170  Ind.  354,  82  N.  E.  52, 
holding  that  it  is  not  anticipating  a  defense  to  state  facts  which  brings  the 
plaintiff's  case  within  an  exception  to  a  general  rule;  Merchants'  Xat.  Bank  v. 
McClellan,  40  Ind.  App.  6,  80  N.  E.  854,  holding  that  a  plea  in  confession  and 
avoidance  does  not  relieve  the  plaintiff  of  the  necessity  of  proving  the  material 
averments  of  the  complaint. 
Variance  between  pleading  and  proof. 

Cited  in  Dexter  v.  Seahoard  Air  Line  R.  Co.  55  Fla.  300,  45  So.  887,  holding  that 
a  pleading  which  alleged  damage  because  of  negligence  of  a  carrier  in  transporta- 
tion of  horses  varied  fatally  from  the  evidence  where  it  showed  that  the  shipment 
was  under  a  special  contract  and  nothing  was  shown  to  affect  the  validity  of  the 
contract;  Evansville  &  T.  H.  R.  Co.  v.  McKinney,  34  Ind.  App.  407,  73  X.  E.  148, 
holding  that  a  complaint  in  an  action  against  a  carrier  for  injuries  to  horses  in 
transportation,  is  sufficient  where  it  sets  up  a  special  contract  for  the  carriage 
<of  the  horses  and  then  alleges  facts  tending  to  avoid  the  special  contract  and  to 
rely  upon  the  common  law  liability;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  C.  &  O. 
Potts  &  Co.  33  Ind.  App.  578,  71  N.  E.  685,  holding  that  where  the  complaint 
repudiates  the  bill  of  lading  and  denies  that  it  was  ever  accepted  by  the  plain- 
tiffs or  ever  seen  by  them  until  after  the  goods  had  been  lost,  it  was  not  necessary 
to  introduce  the  bill  of  lading  in  evidence  to  support  plaintiff's  case. 
Review  of  error  in  instructions. 

Cited  in  Chicago,  1.  &  E.  R.  Co.  v.  Wysor  Land  Co.  163  Ind.  293,  69  X.  E.  546, 
holding  that  where  the  record  does  not  show  that  it  contains  all  the  instructions 
given,  no  question  concerning  instructions  given  or  refused  is  presented  for  de- 
cision ;  Elrod  v.  Purlee,  165  Ind.  242,  73  N.  E.  589,  holding  that  where  all  the  in- 
structions given  were  not  in  the  record,  the  supreme  court  will  presume  that  the 
instructions  which  were  given,  embraced  in  substance  all  proper  instructions 
which  were  tendered  by  appellants  and  refused;  Chicago  Furniture  Co.  v.  Cronk, 
35  Ind.  App.  593,  74  N.  E.  627,  holding  that  unless  the  record  affirmatively  shows 
that  all  the  instructions  given  are  contained  in  the  record,  error  in  giving  in- 
structions cannot  be  reviewed. 

t>3  L.  R.  A.  952,  HIER  v.  MILLER,  68  Kan.  258,  75  Pac.  77. 

Notice   of   want   of  authority   of  cashier   to   dispose   of   funds   of   bank    for 
Individual   benefit. 

Cited  in  Hier  v.  Harpster,  76  Kan.  8,  13  L.R.A.(X.S.)  207,  90  Pac.  817,  13  Ann. 
Cas.  919,  holding  that  a  surety  should  know  that  a  cashier  of  a  bank  has  no  au- 
thority to  use  the  funds  of  the  bank  to  pay  his  individual  debtr-  Cobe  v.  Cough lin 
Hardware  Co.  83  Kan.  527,  31  L.R.A.(X.S.)  1130,  112  Pac.  115,  holding  that  cash- 
ier of  national  bank  and  member  of  discount  board  who  owns  majority  of  stock 
cannot  by  any  device  use  bank  funds  to  pay  individual  debts  of  either ;  Home  Sav. 
Bank  v.  Otterbach,  135  Iowa,  160,  124  Am.  St.  Rep.  267,  112  X.  W.  769,  holding 
that  where  the  defendant  had  not  been  induced  by  the  action  of  the  banks  officers 
to  rely  upon  the  authority  of  the  cashier,  he  was  bound  to  know  the  want  of  au- 
thority of  the  cashier  to  use  the  funds  of  the  bank  for  his  personal  benefit,  and  de- 
fendant could  not  claim  estoppel  against  the  bank;  State  v.  Miller,  47  Or.  567.  6 
L.R.A.  (X.S.)  367,  85  Pac.  81,  holding  that  the  private  participation  of  the  bank 
cashier  in  a  transaction  which  may  affect  the  bank,  is  sufficient  to  put  the  otl:«-r 
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party  upon  his  guard  as  to  the  authority  of  the  cashier,  for  the  cashier  has  no 
authority  to  dispose  of  the  funds  of  the  bank  for  his  own  obligations. 

Cited  in  note  (31  L.R.A.  (N.S.)  1320)  on  liability  to  bank  of  one  innocently 
drawing  out  funds  fraudulently  credited  to  him  by  bank  officers  or  employees. 

Distinguished  in  Pensacola  Bank  &  T.  Co.  v.  National  Bank,  59  Fla.  354,  52  So. 
294,  holding  that  bank  dealing  with  cashier  of  another  bank,  who  is  permitted  to 
have  complete  control  of  its  business  relations  with  other  banks  has  right  to  trust 
in  integrity  of  cashier  of  latter  where  nothing  is  known  which  excites  suspicion. 
Title  of  one  talcing'   money   from    thief   or   embezzler. 

Cited  in  note  (25  L.R.A. (N.S.)  635)  on  title  of  one  taking  money  from  thief 
or  embezzler. 

63  L.  R.  A.  959,  DURLAND  v.  DURLAND,  67  Kan.  734,  74  Pac.  274. 
"When  a  decree  of  divorce  takes  effect. 

Followed  in  Jacobs  v.  Gaskill,  69  Kan.  872,  77  Pac.  550,  holding  that  a  divorced 
husband  is  cut  off  from  his  right  of  inheritance  in  the  wife's  estate  by  a  decree 
of  divorce  before  the  expiration  of  six  months  from  its  date;  Woolverton  v.  John- 
son, 69  Kan.  713,  77  Pac.  550,  holding  that  a  claim  of  the  former  husband  to  a 
part  of  the  property  by  virtue  of  having  been  the  husband  of  the  testatrix  is 
groundless  because  the  decree  of  divorce  took  effect  before  the  expiration  of  six 
months  of  its  date  for  such  purposes. 

Cited  in  McCormick  v.  McCormick,  82  Kan.  48,  107  Pac.  546,  holding  that  a 
decree  of  divorce  is  res  judicata  as  to  who  was  the  innocent  and  who  the  injured 
party  and  who  was  responsible  for  the  separation  in  proceedings  for  alimony 
brought  within  six  months  after  the  rendition  of  the  decree;  Phillips  v.  Phillips, 
69  Kan.  327,  76  Pac.  842,  holding  that  a  decree  of  divorce  was  valid  for  the 
purpose  of  .disproving  the  wife's  claim  to  alimony,  although  the  decree  had  been 
rendered  within  six  months  before  the  trial  of  the  petition  for  alimony;  Cooper 
v.  Bower,  78  Kan.  163,  96  Pac.  59,  holding  that  a  decree  of  divorce  does  not  render 
invalid  a  promise  to  marry  made  within  six  months  of  the  rendition  of  the  decree. 

63  L.  R.  A.  963,  RATLIFF  v.  RATLIFF,  131  N.  C.  425,  42  S.  E.  887. 
Admissibility    of   record    to    prove    deed. 

Cited   in   note    (19  L.R.A. (N.S. )    441)    on  admissibility  of  record,  or  copy  of 
record,  to  prove  deed  under  which  party  offering  it  claims. 
Admissibility   of   document    without   revenue    stamp. 

Cited  in  Davis  v.  Evans,  133  N.  C.  321,  45  S.  E.  643,  holding  that  a  note  not 
bearing  the  proper  revenue  stamp  could  not  be  excluded  from  evidence  since  the 
provisions  of  the  federal  revenue  law  do  not  apply  to  evidence  in  the  state  courts. 
Submission  of  issues  to  jury. 

Cited  in  Busbee  v.  Western  North  Carolina  Land  &  Lumber  Co.  151  N.  C.  515, 
66  S.  E.  577;  Hatcher  v.  Dabbs,  133  N.  C.  241,  45  S.  E.  562,— holding  that  only  is- 
sues of  fact  raised  by  the  pleadings  should  be  submitted  to  the  jury,  but  only  such 
issues  as  are  necessary  to  present  the  material  matters  in  dispute;  Jackson  v. 
American  Teleph.  &  Teleg.  Co.  139  N.  C.  357,  70  L.R.A.  742,  51  S.  E.  1015,  hold- 
ing that  the  submission  of  issues  embodying  evidentiary  facts  instead  of  ultimate 
facts  to  be  found  by  the  jury  is  harmless  error  where  facts  necessary  to  support 
the  judgment  sufficiently  appear;  Finishing  &  Warehouse  Co.  v.  Ozment,  132  N. 
C.  848,  44  S.  E.  681,  holding  that  in  a  suit  to  reform  a  deed  said  to  have  included 
too  much  land  by  mistake,  the  submission  to  the  jury  of  the  question,  "was  the 
thirty-four  feet  of  the  C.  lot  included  in  the  deed  from  plaintiff  to  defendant  by 
mutual  mistake  of  the  parties,"  was  sufficient. 
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Admissihility   of  statements   in   dinparaerement   of    title. 

Cited  in  Hill  v.  Bean,  150  N.  C.  437,  64  S.  E.  212,  holding  that  in  an  action  to 
recover  land  claimed  to  be  held  by  adverse  possession,  a  statement  to  a  third  party 
by  the  defendant  in  acknowledgment  of  the  plaintiff's  title  and  in  disparagement 
of  his  own,  may  be  proved  by  the  testimony  of  such  third  party. 

Cited  in  note  (134  Am.  St.  Rep.  612)  on  declarations  of  former  owners  of  land 
as  evidence  against  their  successor  in  title. 
Corroboratioii  of   witness  as   l<»  statements  made  to  others. 

Cited  in  Chrisco  v.  Yow,  153  N.  C.  435,  69  S.  E.  422,  holding  that  corroboi  ative 
evidence  is  competent  and  admissible;  Jones  v.  Warren,  134  N.  C.  392,  46  S.  E. 
740,  holding  that  where  the  plaintiff  was  allowed  to  state  that  before  the  papers 
were  drawn  up  but  after  the  contract  had  been  agreed  upon,  he  had  stated  to  an- 
other person  that  the  price  agreed  upon  was  eight  dollars,  it  was  competent  for 
such  other  person  to  testify  that  such  statement  was  made  to  him. 
Comparison  of  handwriting'. 

Cited  in  Martin  v.  Knight,  147  N.  C.  580,  61  S.  E.  447,  holding  that  a  non- 
expert witness,  claiming  familiarity  with  the  handwriting  of  the  person  alleged 
to  have  signed  the  document  in  controversy,  may  compare  the  disputed  signature 
with  a  proven  genuine  one  and  point  out  the  similarity  or  difference  to  the  jury. 

Cited  in  notes  (62  L.R.A.  853)  on  comparison  of  handwriting;  (64  L.R.A!  303) 
on  limitations  of  evidence  to  handwriting;  (65  L.R.A.  151)  on  procedure  in  proof 
of  handwriting;  (7  L.R.A. (N.S.)  561)  on  competency  of  nonexpert  to  testify  as 
to  authorship  of  writings  when  basing  opinion  upon  letters  purporting  to  come 
from  person  whose  handwriting  is  in  question;  (18  L.R.A. (N.S.)  522)  on  admis- 
sion of  a  document  not  otherwise  relevant  as  standard  of  comparison  of  hand- 
writing: (36  L.E.A.(N.S. )  162)  on  opinion  evidence  as  to  ancient  signature. 
Opinion  evidence. 

Cited  in  note  (15  L.R.A. (N.S.)  584)  on  opinion  evidence  as  to  intemperance  of 
particular  person. 

63  L.  R.  A.  988,  YOUNG  •/.  SEATTLE  TRANSFER  CO.  33  Wash.  225,  99  Am.  St. 

Rep.  942,  74  Pac.  .'575. 
Admissibility   of   statement*   made   over   telephone. 

Cited  in  Tacony  Iron  Co.  v.  Sloss-Sheffield  Steel  &  Iron  Co.  110  C.  C.  A.  530,  183 
Fed.  896,  holding  that  to  establish  notice  by  telephone  communication,  party  rely- 
ing upon  such  notice  has  burden  of  establishing  identity  of  person  receiving  com- 
munication and  that  it  reached  party  sought  to  be  charged. 

Cited  in  note  (127  Am.  St.  Rep.  549,  553)  on  law  of  telephone  as  applied  to  con- 
tracts and  evidence. 

Disapproved  in  Gilliland  v.  Southern  R.  Co.  85  S.  C.  37,  27  L.R.A.(N.S.)  1111, 
67  S.  E.  20,  137  Am.  St.  Rep.  861,  holding  that  it  is  not  necessary  to  the  admis- 
bibility  of  the  statements  by  an  agent  made  over  a  telephone,  that  the  witness 
identified  the  voice  as  that  of  an  employee  in  the  place  of  business  of  the  party 
charged;  Gardner  v.  Hermann,  116  .Minn.  164,  133  N.  W.  558,  holding  that  one 
who  answers  telephone  call  from  place  of  business  of  person  called  for,  and  under- 
takes to  respond  as  his  agent,  is  presumed  to  have  authority  to  speak  for  him, 
and  further  identity  of  person  responding  is  unnecessary. 
Creation  of  liability  of  warehouseman. 

Cited  in  note  ( 136  Am.  St.  Rep.  245 )  on  creation  of  liability  of  warehousemen 
in  care  of  property. 
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CASES    IN    64   L.    R.    A. 

64  L.  R.  A.  33,  WILLIAMS  v.  WARREN,  72  N.  H.  305,  56  Atl.  463. 
Exemption    from   taxation. 

Cited  in  St.  Paul's  Church  v.  Concord,  75  N.  H.  423,  27  L.R.A.  (N.S.)  -912,  75 
Atl.  531,  Ann.  Gas.  1912A,  350,  holding  that  building  used  in  connection  with 
church  for  observance  of  religious  services  may  be  house  of  public  worship  within 
meaning  of  statute  exempting  such  property  from  taxation;  Portsmouth  Shoe  Co. 
v.  Portsmouth,  74  N.  H.  224,  66  Atl.  1045,  which  holds  exemption  of  manufactur- 
ing business  from  taxation  does  not  exempt  land  rented  to  it  for  that  purpose. 

Cited  in  note  (29  L.R.A. (N.S.)   184)   on  power  of  municipality  to  exempt  prop- 
erty from  taxation. 
"Manufacturing;." 

Cited  in  McMillan  v.  Noyes,  75  N.  H.  264,  72  Atl.  759,  holding  that  generation 
ef  electricity  by  machinery  propelled  by  water  power  is  such  manufacturing  en- 
terprise as  legislature  intended  to  encourage  by  flowage  act;  Re  Charles  Town 
Light  &  Power  Co.  183  Fed.  164,  holding  that  corporation  whose  business  is  to 
buy  electricity  and  resell  it  to  consumers  at  profit,  is  engaged  prineipally  in 
''trading"  within  meaning  of  bankruptcy  act  and  may  be  adjudged  involuntary 
bankrupt. 

Annotation  cited  in  Nixa  Canning  Co.  v.  Lehmann-Higginson  Grocer  Ce.  79  Kan. 
666,  70  L.R.A.  657,  79  Pac.  141,  holding  one  canning  apples  for  sale,  manufacturer 
within  meaning  of  rule  making  seller  who  is  also  manufacturer  of  goods  sold  by 
sample  warrantor  that  goods  are  free  from  latent  defects. 

Cited  in  note    (38  L.R.A. (N.S.)    908)    on  electric   company   as  manufacturing 
company  for  purposes  of  tax  laws. 
Irregularities*    in    vote   on   submitted    question. 

Cited  in  New  London  v.  Davis,  73  N.  H.  79,  59  Atl.  369,  holding  immaterial  ir- 
regularities do  not   invalidate  vote  of  town   to   discontinue  highway,   otherwise 
legal. 
Separable   parts   of   proposal  or   promise. 

Cited  in  Hill  v.  Hill,  74  N.  H.  291,  12  L.R.A.(N.S.)  851,  124  Am.  St.  Rep. 
966,  67  Atl.  406,  holding  agreement  for  separation  and  promise  (A  wife  to  ac- 
cept a  portion  were  inseparable  and  both  void. 
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Taxation  of  corporations. 

Cited  in  note  (69  L.R.A.  432)  on  situs,  for  taxing  purposes,  of  tangible  per- 
sonalty of  domestic  corporations. 

64  L.  R.  A.  70,  HEXDRY  v.  NORTH  HAMPTON,  72  X.  H.  351,  101  Am.  St.  Rep. 

681,  56  Atl.  922. 
Liability  of  municipality  for  defects  in   liiKlivray. 

Cited  in  footnote  to  Harden  v.  Jackson,  GG  L.R.A.  986,  which  holds  plank  side- 
walk not  so  unsafe  as  to  render  city  liable  to  one  falling  thereon  because  his 
cane  goes  through,  although  the  edges  of  planks  have  become  so  decayed  as  not 
to  withstand  pressure  of  cane. 

Cited  in  notes   (13  L.R.A.  (X.S.)   1242)   on  liability  of  townships  for  defects  in 
highway;    (18  L.R.A. (X.S.)    1137)   on  what  injuries  may  be  deemed  proximately 
caused  by  absence  of  guard  rail  in  highway. 
Liability   to    bicyclist. 

Cited  in  Schell  v.  German  Flats,  54  Misc.  452,  104  N.  Y.  Supp.  116,  holding 
question  for  jury  whether  town  liable  for  injuries  of  bicyclist  running  into  person 
on  bridge  and  being  thrown  over  side  not  railed. 

Cited  in  footnote  to  Fox  v.  Clark,  65  L.R.A.  234,  which  holds  bicyclist  entitled 
to  recover  for  injuries  due  to  defects  in  highway  rendering  it  unsafe  for  ordinary 
purposes  of  travel. 

64  L.  R.  A.  72,  COOPER  v.  MONTGOMERY  COUNTY,  207  111.  472,  69  X.  E.  878. 
Taxation  of  claim  on  insurance  policy. 

Cited  in  Tally  v.  Brown,  146  Iowa,  364,  140  Am.  St.  Rep.  282,  125  X.  W.  248, 
holding  that  claim  on  insurance  policy  for  loss  is  taxable  under  statute,  where 
loss  is  ascertained  at  time  of  assessment. 
Double  taxation. 

Cited  in  Myers  v.  Com.  110  Va.  603,  66  S.  E.  824,  holding  that  mortgagor  may 
be  taxed  on  full  value  of  property  and  mortgagee  on  full  amount  of  debt. 

64  L.  R.  A.  75,  EXGBRETSOX  v.  SEIBERLIXG,  122  Iowa,  522,  101  Am.  St.  Rep. 

279,  98  X.  W.  319. 
Accord  and  satisfaction  by  part  payment. 

Cited  in  Hamilton  Xat.  Bank  v.  Xicholson,  153  Iowa,  371,  133  X.  W.  736,  hold- 
ing that  where  notes  were  settled  in  full  before  maturity  by  part  payment  and  in 
effecting  settlement  property  was  turned  over  by  debtor  settlement  was  supported 
by  sufficient  consideration;  McKinnon  v.  Holden,  85  Xeb.  411,  123  X.  W.  439, 
holding  acceptance  of  check  by  creditor  for  less  than  amount  due  without  condi- 
tion, not  bar  to  action  to  recover  balance;  Cartan  v.  Win.  Tackaberry  Co.  139  Iowa, 
588,  117  X.  W.  953,  holding  payment  of  balance  in  excess  of  set-off  growing  out  of 
different  transaction,  not  bar  to  action  for  balance;  Frey  v.  Hubbell,  74  X.  H.  375, 
17  LJl.A.  (X.S.)  1207,  68  Atl.  325,  holding  acceptance  of  less  than  amount  due  in 
full  satisfaction  of  debt,  may  bar  to  action  for  balance,  if  part. payment  was 
beneficial. 

Cited  in  footnote  to  Dreyfus  v.  Roberts,  69  L.R.A.  823,  which  holds  that  dis- 
charged by  payment  of  less  than  is  due  on  full  execution  of  agreement  to  that 
effect  evidenced  by  written  receipt  in  full  satisfaction. 

Cited  in  notes    (11  L.R.A.  (X.S.)    1024)    on  part  payment  as  consideration  for 
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discharge  of  liquidated  and  undisputed  debt;    (100  Am.  St.  Rep.  419,  441),  on  ac- 
cord and  satisfaction. 

—  Insolvency   of  debtor. 

Cited  in  Melroy  v.  Kemmerer,  218  Pa.  385,  11  L.R.A.  (N.S.)  1023,  120  Am.  St. 
Rep.  888,  67  Atl.  699,  holding  acceptance  of  less  than  amount  due  from  debtor 
contemplating  bankruptcy  in  full  satisfaction,  bar  to  action  for  balance. 

04  L.  R.  A.  77,  STATE  v.  EVENSON,  122  Iowa,  88,  97  N.  W.  979. 
Duty  to  retreat  in  self  defense. 

Cited  in  State  v.  Bennett,  128  Iowa,  716,  105  N.  W.  324,  5  Ann.  Gas.  997,  hold- 
ing one  assaulted  on  his  own  premises  need  not  retreat  but  may  repel  attack  with 
force  necessary. 

Distinguished  in  State  v.  Dyer,  147  Iowa,  221,  29  L.R.A.(N.S.)  461,  124  N.  W. 
C2!),  holding  that  killing  of  assailant  is  only  excusable  on  ground  of  self-defense, 
where  it  reasonably  appears  to  be  only  means  of  saving  one's  own  life,  or  pre- 
venting great  bodily  injury. 

64  L.  R.  A.  79,  MEAD  v.  PHCENIX  INS.  CO.  68  Kan.  432,  104  Am.  St.  Rep.  412, 

75  Pac.  475. 
Limitations  of  action  on  Insurance   policy. 

Cited  in  Wilkinson  v.  John  Hancock  Mut.  L.  Ins.  Co.  27  R.  I.  150,  61  Atl.  43,  8 
Ann.  Cas.  1063,  holding  action  on  insurance  policy  barred  by  failure  to  begin 
action  within  two  years  from  decedent's  death  according  to  provision  of  policy. 

Distinguished  in  Caywood  v.  Supreme  Lodge,  K.  &  L.  H.  171  Ind.  412,  23  L.R.A. 
(N.S.)  308,  131  Am.  St.  Rep.  253,  86  N.  E.  482,  17  Ann.  Cas.  503,  holding  under 
statute  making  such  provision  void,  action  on  policy  need  not  be  brought  within 
time  limited  in  policy. 

—  Binding  effect  on  Infanta. 

Cited  in  Heilig  v.  ^Etna  L.  Ins.  Co.  152  N.  C.  360,  67  S.  E.  927;  Gill  v.  Man- 
hattan L.  Ins.  Co.  11  Ariz.  238,  95  Pac.  89, — holding  limitation  in  policy  within 
which  action  thereon  must  be  brought,  binding  on  infant;  Western  U.  Teleg.  Co. 
v.  Greer,  115  Tenn.  375,  holding  by  analogy  stipulations  in  telegram  limiting 
company's  liability  binding  on  infant. 

Cited  in  note  (1  L.R.A. (N.S.)  526)  on  stipulation  in  contract  as  to  time  for 
suit  thereon  as  binding  on  infant. 

64  L.  R.  A.  81,  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  BLAKER,  68  Kan.  244,  75 

Pac.  71,  1  Ann.  Cas.  883. 
Right   of  insured  to  recover   from   wrong-doer. 

Cited  in  Kansas  City,  M.  &  0.  R.  Co.  r.  Shutt,  24  Okla.  103,  128  Am.  St.  Rep. 
870,  ]04  Pac.  51,  20  Ann.  Cas.  255,  holding  that  where  insurance  company  pays 
loss  occasioned  by  wrong  of  third  party,  and  value  of  property  destroyed  by  fire 
exceeds  amount  paid  by  insurance  company,  assured  may  sue  wrongdoer  and  re- 
cover full  amount  of  loss. 

Cited  in  note   (23  L.R.A. (N.S.)   870)   as  to  whether  destroyer  of  insured  prop- 
erty may  defeat  owner's  suit  upon  ground  that  right  of  action  is  in  insurer. 
Contracts  exempting-  railroad   from   liability   for  loss  of  lessee's   property 
on  rigbt  of  way. 

Cited  in  James  Quirk  Mill  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  27,  116 
Am.  St.  Rep.  336,  107  N.  W.  742,  upholding  validity  of  contract  exempting  rail- 
road company  from  liability  for  fire  to  property  of  lessee  on  right  of  way;  Mans- 
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field  Mut.  Ins.  Co.  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  74  Ohio  St.  36,  77  N.  E. 
269,  6  Ann.  Cas.  782,  holding  lessee  of  building  located  partly  on  right  of  way 
of  railroad  company  under  lease,  stipulating  against  liability  for  fire  cannot  re- 
cover where  fire  first  communicated  to  that  part  of  building  on  right  of  way; 
Sewell  v.  Atchison,  T.  &  S.  F.  R.  Co.  78  Kan.  28,  96  Pac.  1007  (dissenting  opin- 
ion), on  validity  of  contract  exempting  railroad  company  from  liability  for  fire 
to  property  on  right  of  way. 
Effect  of  location  of  luiiiilinu  on  railroad  on  recovery  for  burning'. 

Cited  in  Ide  v.  Boston  &  M.  R.  Co.  83  Vt.  76,  74  Atl.  401,  holding  that  where 
blacksmith  shop   was  rightfully  erected  partly  on   land  owned  by  railroad  com- 
pany, liability  of  company  for  its  destruction  by  fire  is  not  affected  by  such  loca- 
tion. 
Circumstantial  proof  of  fire  by  locomotive. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Shannon,  25  Okla.  759,  108  Pac.  401,  21 
Ann.  Cas.  1209,  holding  that  fact  that  fire,  which  destroyed  property  originated 
from  sparks  of  passing  locomotive  may  be  shown  by  circumstantial  evidence;  St. 
Louis  &  S.  F.  R.  Co.  v.  Moland,  75  Kan.  693,  90  Pac.  273,  holding  fact  that  fire 
which  destroyed  property  originated  in  sparks  from  passing  locomotive,  may  be 
shown  by  circumstantial  evidence. 
Evidence  of  cause  of  accident. 

Cited  in  Waddell  v.  Chicago  &  A.  R.  Co.  146  Mo.  App.  609,  124  S.  W.  588.  hold- 
ing that  under  statute  plaintiff  is  bound  to  prove  not  only  that  damage  came  from 
one  of  defendant's  trains  but  from  fire  emitted  from  locomotive  and  not  by  fire 
which  escaped  in  some  other  mode  from  train;  Moeser  v.  Lewis,  68  Kan.  489,  75 
Pac.  512,  holding  motion  for  judgment  on  special  findings  properly  overruled 
where  jury  found  no  direct  evidence  of  what  caused  accident  but  where  there  was 
evidence  of  defects  in  machine. 
Evidence  that  proper  care  would  have  prevented  injury. 

Cited  in  Bennett  v.  Carolina  Mfg.  Co.  147  N.  C.  622,  61  S.  E.  463,  holding  work- 
man injured  by  hand  slipping  into  planer  may  testify  that  if  shield  had  been  there 
his  hand  could  not  have  slipped;  St.  Louis  &  S.  F.  R.  Co.  v.  League,  71  Kan.  84, 
80  Pac.  46,  holding  question  for  jury,  whether  owner  of  property  destroyed  by  fire 
negligent  in  leaving  same  after  he  thought  fire  extinguished. 
Expert  testimony. 

Cited  in  Warfield  v.  Morgan,  86  Kan.  526,  121  Pac.  489,  holding  that  in  action 
for  damages  under  factory  act  experts  may  give  opinion  as  to  whether  it  was 
practicable  to  guard  machinery;  Duncan  v.  Atnhison,  T.  &  S.  F.  R.  Co.  86  Kan. 
119,  —  L.R.A.(N.S.)  — ,  119  Pac.  356,  holding  that  opinions  of  railway  em- 
ployees as  to  which  side  of  freight  train  it  was  proper  for  brakeman  to  alight 
in  order  to  give  signals  were  properly  received. 
As  to  fire  from  locomotive. 

Cited  in  Saunders  v.  Atchison,  T.  &  S.  F.  R.  Co.  86  Kan.  60,  119  Pac.  552, 
on  competency  of  engineer  to  give  opinion  concerning  distance  to  which  sparks 
could  b«  thrown  from  certain  type  of  locomotive. 

Cited  im  note  (22  L.R.A.(N.S.)  1039)  as  to  expert  testimony  distance  within 
which  properly  equipped  engine  will  set  fire. 

•*54  L.  R.  A.  85,  McALPINE  v.  CHICAGO  G.  W.  R.  CO.  68  Kan.  207,  75  Pac.  73, 

1  Ann.  Cas.  452. 
Adverse   possession   of  public  place. 

Cited  in  Elliott  v.  Louisville,  123  Ky.  288,  90  S.  W.  990,  holding  possession  of 
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prior  owner  as  trustee  of  property  dedicated  to  city  for  park,  not  adverse  to  city; 
Eble  v.  State,  77  Kan.  184,  127  Am.  St.  Rep.  412,  93  Pac.  803,  which  holds  indi- 
vidual cannot  acquire  title  to  public  road  by  adverse  possession. 

64  L.  R.  A.  90,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  PALMORE,  68  Kan.  545,  75 

Pac.  509. 
Power   of   trial   court    to   order   physical    examination. 

Cited  in  Murphy  v.  Southern  P.  Co.  31  Nev.  141,  101  Pac.  322,  21  Ann.  Caa. 
502,  holding  that  in  action  for  personal  injuries,  rulings  of  trial  court,  in  grant- 
ing or  denying  physical  examination  of  plaintiff  will  not  be  disturbed  in  absence 
of  gross  abuse  of  discretion ;  Best  v.  Columbia  Street  R.  Light  &  P.  Co.  85  S.  C. 
429,  67  S.  E.  1  (dissenting  opinion),  on  power  of  courts  to  order  physical  exami- 
nation of  plaintiff  in  personal  injury  actions;  Western  Glass  Mfg.  Co.  v.  Schoon- 
inger,  42  Colo.  302,  15  L.R.A.  (N.S.)  668,  326  Am.  St.  Rep.  165,  94  Pac.  342, 
holding  refusal  of  court  to  order  physical  examination  of  plaintiff  in  personal 
injury  suit  before  trial,  error  where  such  examination  would  have  determined 
claim. 

Cited  in  footnote  to  May  v.  Northern  P.  R.  Co.  70  L.R.A.  Ill,  which  denies 
judicial  power  at  common  law  to  compel  plaintiff  to  submit  to  physical  exami- 
nation. 

Cited  in  notes  (2  L.R.A. (N.S.)  387)  on  waiver  of  right  to  object  to  physical 
examination  or  exhibition  of  person;  (15  L.R.A. (N.S.)  665)  on  refusal  of  order 
for  physical  examination  as  abuse  of  discretion. 

Distinguished  in  Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  402,  upholding  right 
of  court  of  equity  to  order  exhuming  of  body  in  action  on  insurance  policy  where 
defense  is  that  insured  took  poison. 

Disapproved  in  May  v.  Northern  P.  R.  Co.  32  Mont.  528,  70  L.R.A.  114,  81 
Pae.  328,  4  Ann.  Cas.  (105,  denying  right  of  trial  court,  in  absence  of  statute,  to( 
compel  plaintiff  in  personal  injury  suit  to  submit  to  physical  examination. 

64  L.  R.  A.  94,  BYRD  v.  ENGLISH,  117  Ga.  191,  43  S.  E.  419. 

liabilities  for  breach  of  contracts*  or  duties  through  fault  of  third  party. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tauer,  176  Ind.  628,  39  L,R.A.(N.S.) 
23,  96  N.  E.  758,  holding  that  railroad  company  which  permits  train  to  stand 
on  street  crossing,  in  violation  of  ordinance  is  liable  for  injury  done  to  private 
property  through  inability  of  city  fire  apparatus  to  reach  it  because  of  such 
obstruction. 

Annotation  cited  in  Louisville  &  N.  R.  Co.  v.  Scruggs,  161  Ala.  103,  23  L.R.A. 
(N.S.)  186,  135  Am.  St.  Rep.  114,  49  So.  339  (dissenting  opinion),  on  liability 
of  party  to  contract  for  breach  thereof  caused  by  negligence  of  third  party. 

Cited  in  footnote  to  Little  Rock  Traction  &  Electric  Co.  v.  McCaskill,  70 
L.R.A.  680,  which  holds  one  who  by  cutting  hose  which  is  carrying  water  to 
burning  building  prevents  removal  oi  furniture,  liable  for  loss  of  furniture  caused 
thereby. 

Cited  in  note  (12  L.R.A.(N.S.)  383)  on  duty  of  steam  or  street  railroad  to 
avoid  interference  with  extinguishment  of  fires. 

64  L.  R.  A.  99,  DOE  EX  DEM.  STEWART  v.  GARRETT,  119  Ga.  386,  100  Am. 

St.  Rep.  179,  46  S.  E.  427. 
Property    rights    in    sepulture. 

Cited  in  Anderson  v.  Acheson,  132  Iowa,  749,  9  L.R.A. (N.S.)   219,  110  N.  W. 
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335,  holding  ejectment  will  not  lie  by  grantee  of   right  of  sepulture  in  public 
cemetery. 

Cited  in  note  (67  L.R.A.  125)  on  character  of  estate  or  property  of  owner  in 
burial  lot. 

—  Maintainability   of   ejectment. 

Cited  in  McDonald  v.  Butler,  10  Ga.  App.  850,  74  S.  E.  573,  holding  that  value 
of  easement  of  burial  may  be  recovered  from  one  who  wrongfully  deprives  owner 
of  his  right  of  user,  but  ejectment  will  not  lie. 

Cited  in  note  (116  Am.  St.  Rep.  578)  on  maintainability  of  ejectment  for 
cemeteries  or  burial  lots  therein. 

64  L.  R.  A.  101,  HEBERT  v.  LAKE  CHARLES  ICE,  LIGHT  &  WATERWORKS 

CO.  Ill  La.  522,  100  Am.  St.  Rep.  505,  35  So.  731. 
Injuries    from    electric    wires. 

Cited  in  Indianapolis  Light  &  Heat  Co.  v.  Dolby,  47  Ind.  App.  410,  92  N.  E. 

739,  holding  that   persons   conveying   electricity   along   public  highways   are   re- 
quired to  use  care  commensurate  with  danger  connected  therewith;  Dow  v.  Sunset 
Teleph.  &  Teleg.  Co.  157   Cal.   186,   106  Pac.  587,  holding  that  electric  lighting 
•company  carrying  electricity  through   streets  is  under  obligation  to  keep  wires 
safe  by  proper   insulation;   Martin   v.   Des  Moines  Edison   Light  Co.   131   Iowa, 

740,  106  N.  W.  359,  holding  electric  company  bound  to  use  great  degree  of  care 
in  protecting  employees  from  contact  with  wires. 

Annotation  cited  in  Posey  v.  North  Birmingham,  154  Ala.  513,  15  L.R.A. 
(N.S.)  713,  45  So.  663,  holding  municipal  corporation  operating  electric  plant 
ultra  vires  not  liable  for  injuries  caused  by  negligent  operation  thereof. 

Cited  in  notes  (22  L.R.A. (N.S.)  1171,  1174)  on  injuries  from  electric  wires 
in  highway;  (103  Am.  St.  Rep.  290)  on  municipal  liability  to  persons  injured 
by  loose  or  trailing  wires  in  streets;  (1  B.  R.  C.  800,  802)  on  duty  to  protect 
traveler  from  electricity  from  wires  on  highway. 

—  Dang-erons   wires   in    contact    with    telephone   lines. 

Cited  in  Logansport  v.  Smith,  47  Ind.  App.  73,  93  N.  E.  883,  holding  that 
relative  positions  of  telephone  and  electric  light  wires  are  not  controling  in  case 
where  user  of  telephone  wire  is  injured  by  reason  of  negligence  in  constructing 
electric  light  plant;  Moren  v.  New  Orleans  R.  &  Light  Co.  125  La.  955,  52  So. 
106;  Hausler  v.  Commonwealth  Electric  Co.  144  111.  App.  651, — holding  electric 
company  liable  for  death  of  telephone  lineman  caused  by  its  failure  to  insulate 
its  wires  properly;  Simmons  v.  Shreveport  Gas  Electric  Light  &  P.  Co.  116  La. 
1037,  41  So.  248,  which  holds  electric  company  liable  for  injury  to  boy  touching 
telephone  wire  heavily  charged  from  improperly  insulated  electric  wire. 

—  Concurring;   negligence. 

Cited  in  Eining  v.  Georgia  R.  &  Electric  Co.  133  Ga.  463,  66  S.  E.  237,  holding 
under  statute  telephone  company  jointly  and  severally  liable  for  injuries  caused 
through  its  negligence  and  negligence  of  electric  company  in  maintaining  charged 
wires. 

Cited  in  note  (7  L.R.A. (N.S.)  295)   on  liability  with  respect  to  electric  current 
as  affected  by  concurring  negligence  of  third  person. 
Res  ipsa   loquitur  as   to  electric  currents  and   the   like. 

Cited  in  Gould  v.  Winona  Gas  Co.  10  L.R.A.(N.S.)  895,  holding  killing  of 
trees  by  escape  of  gas  occurring  in  -January  and  not  discovered  until  June  raises 
presumption  of  negligence  of  gas  company;  Memphis  Consol.  Gas  &  Electric  Co. 
v.  Letson,  68  C.  C.  A.  453,  135  Fed.  973,  which  holds  death  of  customer  of  electric 
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company  turning  on  light  in  house  caused  by  crossing  of  wires,  raises  presump- 
tion of  negligence  of  electric  company;  Walter  v.  Baltimore  Electric  Co.  109  iVLd. 
526,  22  L.R.A. (N.S.)  1182,  71  Atl.  953,  holding  electric  company  prima  facie 
liable  for  injury  to  pedestrian  from  live  wire  lying  in  street. 

Cited  in  notes  (22  L.R.A. (N.S.)  1179)  on  applicability  of  res  ipsa  loquitur  to 
injury  on  highway  due  to  disordered  electrical  appliances;  (113  Am.  St.  Rep. 
987,  1013,  1029,  1030)  on  presumption  of  negligence  from  happening  of  accident 
causing  personal  injuries. 

Distinguished  in  Aument  v.   Pennsylvania  Teleph.  Co.  28  Pa.  Super.  Ct.  613, 
23  Lane.  L.  Rev.  27,  holding  breaking  of  telephone  wire  in  sleet  storm  thereby 
injuring  pedestrians  does  not  raise  presumption  of  negligence  where  person  in- 
jured not  under  contract  with  telephone  company. 
Mortality  tallies. 

Cited  in  Eichorn  v.  New  Orleans  &  C.  R.  Light  &  P.  Co.  114  La.  722,  38  So. 
526,  3  Ann.  Cas.  98,  on  use  of  mortality  tables  by  court  in  determining  damages 
recoverable  by  widow  for  tortious  killing  of  her  husband. 
Proximate    cause. 

Cited   in   footnote   to  Cohn  v.   May,   69  L.R.A.  800,  which  holds  occupant  of 
lower  floors  who  block  stairway  liable  for  injury  to  tenant  of  upper  floor  who  is 
thereby  compelled  to  drop  a  considerable  distance  to  escape  a  fire. 
Recovery   for  negligence   in  absence  of  privity. 

Cited  in  note    ( 100  Am.  St.  Rep.   194 )    on  right  to  recover  for  negligence  in 
absence  of  privity. 
Municipal   regulation    of   wires   in    streets. 

Cited  in  note   ( 104  Am.  St.  Rep.  648 )   on  municipal  regulation  of  stringing  of 
wires  in  streets. 
Violation   of   orili nance    as   negligence. 

Cited  in  note  (104  Am.  St.  Rep.  657)  on  enforcement  of  ordinances  by  making 
violation  a  predicate  for  negligence. 

64  L.  R.  A.  108,  BALTIMORE  UNIVERSITY  v.  COLTON,  98  Md.  623,  57  Atl,  14. 
Mandamus  to  reinstate  or  recognize  student. 

Cited  in  State  ex  rel.  Nelson  v.  Lincoln  Medical  College,  81  Neb.  543,  17 
L.R.A. (N.S. )  934,  116  N.  W.  294,  holding  mandamus  will  issue  to  compel  issuance 
of  diploma  to  student  of  medical  college  recommended  for  graduation  by  dean.. 

Cited  in  note  (125  Am.  St.  Rep.  519)  on  duties  as  to  schools,  performance  of 
which  may  be  compelled  by  mandamus. 

Distinguished  in  Booker  v.  Grand  Rapids  Medical  College,  156  Mich.  100,  24 
L.R.A.  (N.S.)  450,  120  N.  W.  589,  holding  mandamus  will  not  issue  to  compel 
private  medical  college  to  admit  negro  student. 

64  L.  R.  A.  112,  DALE  v.  BRUMBLY,  98  Mo.  468,  56  Atl.  807. 

64  L.  R.  A.  114,  DELORY  v.  BLODGETT,  185  Mass.  126,  102  Am.  St.  Rep.  328, 

69  N.  E.  1078. 

Liability  an  master  for  Injuries  to  persons  employed  by  others  but  under 
master's   direction. 

Cited  in  Ash  v.  Century  Lumber  Co.  153  Iowa,  537,  38  L.R.A.  (N.S.)  980,  133 
N.  W.  888,  holding  that  owner  of  team  is  responsible  for  negligence  of  driver, 
where  team  and  driver  have  been  let  to  another  to  do  certain  work,  in  perform- 
ance of  which  driver  is  not  under  direction  of  hirer;  Marston  v.  Reynolds,  211 
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Mass.  592,  98  N.  E.  60],  holding  that  owner  of  houses  may  be  liable  to  person 
employed  by  real  estate  agent  to  show  houses  to  possible  tenants,  where  renting 
of  houses  was  left  in  real  estate  agent's  hands;  Morris  v.  Trudo,  83  Vt.  48,  25 
L.R.A.(N.S.)  36,  74  Atl.  387,  balding  that  one  to  whom  servant  of  another  has 
been  lent  or  hired  has  responsibilities  of  master  in  so  far  only,  as  he  may 
exercise  authority  of  master;  Westover  v.  Hoover,  88  Neb.  206,  —  L.R.A. (N.S.) 
— ,  129  N.  W,  285,  holding  that  person  who  is  in  general  employment  of  one 
person  temporarily  in  service  of  another  with  respect  to  particular  transaction, 
so  that  relation  of  master  and  servant  arises  between  them ;  Corliss  v.  Keown, 
207  Mass.  150,  93  N.  E.  143,  holding  that  both  owner  and  borrower  of  unsafe- 
horse,  known  to  be  such,  is  liable  to  person  injured  on  highway  by  horse  running 
away  while  being  driven  in  street  by  borrower;  Standard  Oil  Co.  v.  Anderson, 
212  U.  S.  225,  53  L.  ed.  485,  29  Sup.  Ct.  Rep.  252,  which  holds  stevedore  not 
fellow  servant  of  employee  of  person  furnishing  power  to  master  stevedore  even 
though  hoisting  signals  given  by  stevedore's  foreman;  Morris  v.  Trudo,  83  Vt. 
44,  25  L.R.A.(N.S.)  36,  74  Atl.  387,  holding  owner  of  team  liable  for  negligence 
of  driver  where  t.eatn  and  driver  hired  out  to  city  and  no  authority  over  driver 
committed  to  city;  Shepard  v.  Jacobs.  204  Mass.  112,' 26  L.R.A.(N.S-)  443,  134 
Am.  St.  Rep.  648,  90  N.  E.  392,  which  holds  owner  of  automobile  renting  same 
•with  driver  and  under  direction  of  hirer  liable  for  injuries  to  pedestrian  through 
negligence  of  driver;  Cain  v.  Nawn  Contracting  Co.  202  Mass.  239,  88  N.  E.  842, 
holding  employer  of  driver  dumping  dirt  in  unauthorized  place  because  of  defect 
in  wagon  not  owned  by  employer,  liable  for  injuries  to  pedestrian  caused  thereby; 
Bonin  v.  Ballard,  196  Mass.  527,  82  N.  E.  702,  holding  owner  of  quarry  not 
liable  for  injury  to  teamster  of  coal  company  sent  by  his  employer  to  haul  stone 
where  injury  caused  by  stone  falling  on  him  while  under  direction  of  superin- 
tendent of  quarry;  Boucher  v.  New  York,  N.  H.  &  H.  R.  Co.  196  Mass.  358,  13 
L.R.A.  (N.S.)  1179,  82  N.  E.  15,  holding  railroad  company  using  parallel  track 
to  other  company  liable  for  negligence  of  gate  tender  at  street  crossing  in  closing 
gates  causing  injury  to  driver  where  second  company  maintained  gates  under 
agreement  with  first  company;  Haskell  v.  Boston  District  Messenger  Co.  190 
Mass.  193,  2  L.R.A. (N.S.)  1092,  112  Am.  St.  Rep.  324,  76  N.  E.  215,  5  Ann. 
Cas.  796,  denying  liability  of  messenger  company  for  theft  of  money  by  messenger 
boy  from  person  employing  his  services  in  absence  of  proof  of  negligence  of  com- 
pany in  hiring  him:  Oulighan  v.  Butler.  189  Mass.  290,  75  N.  E.  726,  holding 
powder  company  liable  for  death  of  driver  of  express  wagon  loading  powder 
caused  by  negligence  of  its  servant  in  causing  explosion  inside  factory:  Foster 
v.  New  York,  N.  H.  &  H.  R.  Co.  187  Mass.  24.  72  N.  E.  331,  holding  railroad 
company  liable  to  freight  handler  stepping  into  hole  in  floor  of  car  belonging 
to  other  company  which  he  was  unloading:  Philadelphia  &  R.  Coal  &  Iron  Co. 
v.  Barrie,  102  C.  C.  A.  618.  179  Fed  54.  on  liability  of  employer  for  injuries  to 
employee  of  another  under  his  control. 

Cited  in  note  (17  L.R.A.  (N.S.)  338)  on  servants  of  employer  and  of  contractor 
as  fellow  servants. 

Distinguished  in  Berry  v.  New  York  C.  &  H.  R.  R.  Co.  202  Mass.  202,  88  N.  E. 
588,  holding  railroad  company  operating  switchyard  jointly  with  other  company 
under  contract  putting  all  employees  under  supervision  of  joint  agent  liable  for 
injury  to  baggageman  of  other  company  not  having  knowledge  of  agreement 
caused  by  negligence  of  first  company's  servants. 
Repair  or  construction  men  assigned  to  another. 

Cited  in  Bo.vie  v.  Coffin  Valve  Co.  200  Mass.  578,  86  X.  E.  914.  holding  valve 
company  liable  for  injury  to  servant  of  machine  company  assisting  in  installing 
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engine  under  direction  of  valve  company's  superintendent  and  through  superin- 
tendent's negligence;  Munsie  v.  Springlield  Breweries  Co.  200  Mass.  82,  85  N.  E. 
840,  holding  brewing  company  not  liable  for  injury  to  employee  of  other  concern 
sent  by  his  employer  to  make  repairs  in  brewery  where  injury  occurred  through 
negligence  of  servant  of  brewery;  Wagner  v.  Boston  Elev.  R.  Co.  188  Mass.  441, 
74  N.  E.  919,  holding  electric  railway  company  liable  for  injuries  to  employee 
of  sub-contractor  building  new  track  by  being  knocked  off  trolley  pole  through 
company's  negligence. 
Respondent  superior. 

Cited  in  Kelly  v.  Tyra,  103  Minn.  178,  17  L.R.A.(N.S.)  339,  114  N.  W.  750, 
holding  subcontractor  liable  for  negligence  of  his  servants  in  causing  injury  to 
employee  of  contractor;  Carey  v.  Baxter,  201  Mass.  526,  87  N.  E.  901,  which 
holds  contractor  having  contract  for  grading  walk  near  house  not  liable  for 
injuries  to  tenant  therein  caused  by  negligence  of  sub-contractor;  Hooe  v.  Boston 
&  N.  Street  R.  Co.  187  Mass.  70,  72  N.  E.  341,  holding  contractor  engaged  in 
laying  track  for  railroad  company  under  general  supervision  of  company  engineer 
liable  for  injuries  to  workmen  from  negligent  explosion  of  dynamite;  Moynihan 
v.  Todd,  188  Mass.  302,  108  Am.  St.  Rep.  473,  74  N.  E.  367,  which  holds  super- 
intendent of  streets  of  town  personally  liable  for  injuries  caused  by  negligence 
in  blasting  under  his  direction. 

64  L.  R.  A.  117,  SMITH  v.  JETNA  L.  INS.  CO.  185  Mass.  74,  102  Am.  St.  Rep. 

326,  69  N.  E.  1059. 
Voluntary  exposure  to  danger  within  accident  policy.    ' 

Cited  in  Morse  v.  Commercial  Travelers'  Eastern  Acci.  Asso.  212  Mass.  144, 
40  L.R.A.  (N.S.)  137,  98  N.  E.  599,  holding  that  no  recovery  can  be  had  on 
accident  insurance  policy  where  insured  while  on  pleasure  trip  in  canoe  con- 
tinues journey  on  lake  in  high  wind  when  persons  familiar  with  location  warned 
him  of  danger;  Didde  v.  Continental  Casualty  Co.  65  W.  Va.  175,  22  L.R.A. 
(N.S.)  787,  63  S.  E.  962,  holding  accident  insurance  company  not  liable  for 
injury  of  car  repairer  struck  by  water  column  while  riding  on  step  of  engine; 
Garcelon  v.  Commercial  Travellers'  Eastern  Acci.  Asso.  195  Mass.  536,  10  L.R.A. 
(N.S.)  963,  81  N.  E.  201,  denying  liability  of  accident  insurance  company  under 
terms  of  policy  for  injury  to  insured  attempting  to  board  moving  freight  train. 

Cited  in  notes  (22  L.R.A. (N.S.)  783)  on  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance  policy;  (139  Am.  St.  Rep.  707)  on  volun- 
tary exposure  of  insured  to  danger. 

64  L.  R.  A.  119,  THIRD  NAT.  BANK  v.  STEEL,  129  Mich.  434,  88  N.  W.  1050. 
Oral   representations  as   to   another's   credit. 

Cited  in  St.  Johns  Nat.  Bank  v.  Steel,  135  Mich.  176,  97  N.  W.  704,  denying 
liability  of  bank  director  acting  as  agent  of  third  person   in  discounting  note 
for  oral  representations  made  by  him  at  time. 
Pleading^   and    issue. 

Cited  in  Sprague  v.  Hosie,  155  Mich.  35,  19  L.R.A. (N.S.)  877,  130  Am.  St. 
Rep.  558,  118  N.  W.  497,  holding  plea  of  general  issue  to  declaration  on  contract 
as  "valid"  tenders  issue  that  it  was  within  statute  of  frauds. 

64  L.  R.  A.  126,  HENSLIN  v.  WHEATON,  91  Minn.  219,  103  Am.  St.  Rep.  504, 

97  N.  W.  882,  1  Ann.  Gas.  19. 
Liability  of  physicians  for  nesrliKence. 

Cited  in  footnotes  to  Lorigan  v.  Weltmer,  64  L.R.A.  969.  which  holds  magnetic 
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healer  liable  for  injuries  caused  by  neglect  or  unskilful  treatment  of  a  patient; 
Grainger  v.  Still,  70  L.E.A.  49,  which  holds  that  physician  improperly  treating 
incipient  hip  disease  as  partial  dislocation  of  joint  causing  great  sickness  and 
suffering  to  patient  and  crippling  him  for  life,  cannot  escape  liability  on  ground 
that  result  would  have  been  same  from  disease  alone  without  his  interference. 
In  X-ray  treatment. 

Cited  in  Sweeney  v.  Erving,  35  App.  D.  C.  61,  43  L.E.A.  (N.S.)  738,  holding 
that  physician  who  operates  x-ray  apparatus  is  required  to  possess  and  exercise 
degree  of  skill  and  learning  exercised  by  members  of  profession  in  same  line  of 
practice  in  locality. 

Cited  in  note  (28  L.E.A. (N.S.)  262,  263)  on  liability  of  physician  for  injuries 
from  electrical  or  X-ray  treatment. 

64  L.  E.  A.  128,  ANCIENT  OEDEE  OF  HIBERNIANS  v.  SPAEEOW,  29  Mont. 

132,  101  Am.  St.  Rep.  563,  74  Pac.  197,  1  Ann.  Cas.  144. 
". j;i!iilit y  on  attachment  bond. 

Cited  in  Great  Falls  Meat  Co.  v.  Jenkins,  33  Mont.  423,  84  Pac.  74,  sustaining 
order  taxing  costs  on  defendant  in  attachment  where  motion  to  dismiss  suit  was 
overruled  and  defendant  took  no  appeal  therefrom. 

Distinguished  in  State  ex  rel.  Enterprise  Mill.  Co.  v.  Brown,  208  Mo.  619,  106 
S.  W.  630,  holding  under  statute  limiting  time  within  which  action  on  attach- 
ment  bond   must   be   brought,   such    instrument   need   not   contain   unconditional 
promise  to  pay. 
Construction   of   statnte   borrowed   from    foreign   state. 

Cited  in  State  v.  Mott,  29  Mont.  303,  74  Pac.  728,  refusing  to  follow  construc- 
tion placed  on  statute  by  state  from  whence  borrowed. 

64  L.  R.  A.  131,  STATE  EX  EEL.  LANCASTEE  COUNTY  v.  HOLM,  70  Neb. 
606,  97  N.  W.  821. 

64  L.  E.  A.  135,  ELLIOTT  v.  JEFFEESON,  133  N.  C.  207,  45  S.  E.  558. 
Establishment  of  boundaries  by  calls. 

Approved  in  Lance  v.  Rumbough,  150  N.  C.  25,  63  S.  E.  357;  Fincannon  v. 
Sudderth,  144  N.  C.  592,  57  S.  E.  337, — which  holds  grantee  acquires  title  to 
lands  surveyed  in  his  presence  at  time  of  purchase  and  not  to  land  erroneously 
described  in  deed;  Fincannon  v.  Sudderth,  140  N.  C.  251,  52  S.  E.  579,  which 
holds  boundary  lines  of  tract  should  be  extended  to  adjoining  tract  regardless 
of  distance  when  they  are  "called  for"  in  deed. 

Cited  in  Mitchell  v.  Welborn,  149  N.  C.  349,  63  S.  E.  113,  holding  definite 
call  in  deed  for  established  corner  of  adjoining  tract  will  control  distance  and 
course  when  no  survey  made  at  time  establishing  different  corner. 

Distinguished  in  Caldwell  Land  &  Lumber  Co.  v.  Erwin,  150  N.  C.  43,  63  S.  E. 
356,  holding  calls  of  deed  and  not  subsequent  survey  determines  property  con- 
veyed. 
Intention   of  grantor  in   construction   of  deed. 

Cited  in  Triplett  v.  Williams,  149  N.  C.  397,  24  L.E.A.  (N.S.)  516,  63  S.  E. 
79,  construing  deed  in  accordance  with  intention  of  grantor  disregarding  tech- 
nical rule  of  common  law  as  to  effect  of  granting  clause,  habendum  and  tenendum. 
Review  of  charge  to  jury  as  whole. 

Cited  in  Chaffin  v.  Fries  Mfg.  &  Power  Co.  135  N.  C.  99,  47  S.  E.  226,  on 
necessity  in  passing  on  correctness  of  charge  to  jury  to  consider  same  as  a  whole. 
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64  L.  R.  A.   139,   STATE  v.  BIGGS,   133   X.   C.   729,   98   Am.   St.  Rep.   731,   46 

S.  E.  401. 
Regulation   of  practice   of   professions. 

Cited  in  Re  Applicants  for  License,  143  N.  C.  15,  10  L.R.A.  (N.S.)    296,  55  S. 
E.  635,  10  Ann.  Cas.  187,  holding  under  statute  refusal  of  license  to  applicant 
to  practice  law  complying  with  all  formal  requisites  unauthorized  even  though 
he  is  of  immoral  character. 
Medicine   and   dentistry. 

Cited  in  Ewbank  v.  Turner,  134  N.  C.  82,  46  S.  E.  508,  on  power  of  state  to 
regulate  professions  by  requiring  examination;    State  v.  Hicks,   143  N.  C.  693, 
57  S.  E.  441,  sustaining  validity  of  statute  imposing  penalty  on  one  practicing 
dentistry  since  before  1879  and  not  filing  affidavit  to  that  effect. 
Practice   of   medicine    without   license. 

Cited  in  State  v.  Smith,  233  Mo.  261,  33  L.R.A. (N.S.)  185,  135  S.  W.  465, 
holding  that  practice  of  what  is  called  "cheropractic  science"  without  license  from 
state  board  of  health  is  offense  under  state  laws;  State  v.  Gallagher,  101  Ark. 
597,  38  L.R.A.  (N.S.)  330,  143  S.  W.  98,  holding  that  statute  regulating  practice 
of  medicine  does  not  apply  to  practice  of  cheropractic,  which  is  system  of  treat- 
ment by  hand  manipulation;  Bennett  v.  Ware,  4  Ga.  App.  299,  61  S.  E.  546, 
which  holds  one  professing  to  heal  sick  by  magic  power  direct  from  Lord  not 
engaged  in  practice  of  medicine  under  statute;  State  v.  Marble,  72  Ohio  St.  40, 
70  L.R.A.  841,  106  Am.  St.  Rep.  570,  73  N.  E.  1063,  2  Ann.  Cas.  898,  which 
holds  giving  Christian  Science  treatment  for  fee,  practicing  medicine  within 
meaning  of  statute. 

Cited  in  footnotes  to  Territory  v.  Newman,  68  L.R.A.  783,  which  upholds 
statute  defining  practice  of  medicine  so  as  to  include  every  method  of  treating 
disease  for  gain  and  requiring  practitioners  to  obtain  a  license;  State  v.  Yegge, 
69  L.R.A.  504,  which  holds  license  required  of  ophtalmologist  who  prefixes  let- 
ters "Dr."  on  sign  and  on  notices  in  which  he  undertakes  to  correct  certain 
diseased  conditions  by  fitting  glasses  to  eyes;  State  v.  Marble,  70  L.R.A.  835, 
which  upholds  statute  exacting  license  fee  from  one  giving  Christian  Science 
treatment  for  fee. 

Distinguished  in  State  v.  Heath,  125  Iowa,  590,  101  N.  W.  429,  holding  under 
statute  one  using  magnetic   healing  in  treating  diseases  bound  to  procure  cer- 
tificate to  practice;  Territory  v.  Newman,  13  N.  M.  101,  68  L.R.A.  784,  79  Pac. 
706,  holding  same  of  drugless  healing. 
Legality  of  osteopathic  treatment. 

Cited  in  Allen  v.  Durham  Traction  Co.  114  N.  C.  289,  56  S.  E.  942,  which  holds 
amount  paid  to  osteopath  for  service  an  element  of  damage  in  action  for  personal 
injuries  even  though  osteopath  under  statute  could  not  recover  for  his  services. 
Illegral  trusts. 

Cited  in  note   (64  L.R.A.  733)   on  illegal  trusts  under  modern  anti-trust  laws. 

64  L.  R.  A.   145,  NEELEY  v.  SOUTHWESTERN  COTTON  SEED  OIL  CO.   13 

Okla.  356,  75  Pac.  537. 
Question  of  fact  as  to  ne&Hsenee. 

Cited  in  Choctaw  Electric  Co.  v.  Clark,  28  Okla.  403,  114  Pac.  710,  holding 

that  it  was  for  jury  to  determine  whether  foreman  was  acting  within  authority  in 

obtaining  and  furnishing  defective  pole  to  members  of  gang,  where  he  obtained  it 

f  •  >in  another  telephone  company  after  it  had  been  abandoned  by  it;  Choctaw,  O. 

L.  R.  A.  Au.  Vol.  VI.— 60. 
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&  W.  R.  Co.  v.  Wilker,  16  Okla.  390,  3  L.R.A.(N.S.)  602,  84  Pac.  1086,  holding 
question  of  contributory  negligence  for  jury  when  there  is  conflicting  evidence. 
Res  ipsa  loquitur. 

Cited   in  note    (6  L.R.A. (N.S.)    351)    on  res  ipsa   loquitur,  as  between  master 
and  servant. 
Duty  of  master  to    furnish    safe  place  and  appliances. 

Cited  in  Solts  v.  Southwestern  Cotton  Oil  Co.  28  Okla.  710,  115  Pac.  776, 
holding  that  defendant  was  not  negligent  in  failing  to  keep  conveyor  used  to 
load  cotton  upon  car  covered. 

Cited  in  note  (4  L.R.A. (N.S.)  224)  on  duty  of  master  to  furnish  safe  appli- 
ances as  affected  by  fact  that  defective  appliances  are  prepared  by  fellow  servants. 
Assumption  of  risk. 

Cited  in  note   (28  L.R.A.(N.S.)   1225)   as  to  whether  servant  may  assume  risk 
of  dangers  created  by  master's  negligence. 
Effect   of   promise   to  remedy   defect. 

Cited  in  footnote  to  Collins  v.  Harrison,  64  L.R.A.  156,  which  holds  domestic 
servant  not  deprived  of  right  of  action  for  sickness  due  to  leaky  condition  of 
sleeping  apartment,  by  continuing  to  occupy  it  under  employer's  promise  to  re- 
pair. 

Cited  .in  notes  (29  L.R.A. (N.S.)  606)  on  effect  of  promise  to  repair  where 
danger  is  great  and  imminent;  (119  Am.  St.  Rep.  436,  440)  on  recovery  for  in- 
jury due  to  nonrepair  of  machinery  due  to  master's  failure  to  perform  promise 
to  repair. 

64  L.  R.  A.  156,  COLLINS  v.  HARRISON,  25  R.  I.  489,  56  Atl.  678. 
Effect   on   assumption   of   risk   of   promise    to    repair. 

Cited  in  note  (119  Am.  St.  Rep.  436)  on  recovery  for  injury  due  to  nonrepair 
of  machinery  due  to  master's  failure  to  perform  promise  to  repair. 

64  L.  R.  A.  158,  L'UNION  ST.  JEAN  BAPT1S1E  v.  OSTIGUY,  25  R.  I.  478,  105 

Am.  St.  Rep.  899,  56  Atl.  681,  1  Ann.  Cas.  401. 

Liability    of    expelled    member    of    benefit    association    for    failure    to    pay 
assessments. 

Cited  in  Faurot  v.  Swan,  155  Mich.  291,  118  N.  W.  955,  holding  one  expelled 
from  benefit  association  not  liable  for  assessments  made  thereafter. 

Cited  in  footnote  to  Cocliran  v.  Boleman,  65  L.R.A.  516,  which  holds  members 
of  mutual  benefit  society  not  subject  to  suit  by  beneficiary  deceased  member  for 
their  part  of  the  benefit. 

64  L.  R.  A.  160,  WINWARD  v.  LINCOLN,  23  R.  I.  476,  51  Atl.  106. 
Conflict    of    laws. 

Cited  in  note  (19  L.R.A. (N.S.)  665)  on  conflict  of  laws  as  to  negotiable  paper. 
—  As  to  gambling-  contracts. 

Cited  in  footnote  to  Scales  v.  State,  66  L.R.A.  730.  which  holds  that  one  tele- 
graphing orders  for  purchase  or  sale  of  cotton  futures  to  another  city  in  same 
state  for  execution  to  which  margins  are  sent  and  from  which  profits  are  trans- 
mitted for  delivery  to  customer  does  not  transact  business  of  buying  or  selling 
futures  at  place  where  office  is  located. 
"When  broker's  transactions  -watering-. 

Cited  in  Post  v.  Leland,  184  Mass.  605,  69  N.  E.  361;  Rice  v.  Winslow,  180 
Mass.  504,  62  N.  E.  1057, — which  holds  transaction  whereby  party  as  agent  of 
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other  buys  securities  and  holds  them  for  him  subject  to  his  order  to  sell,  not 
wagering  contract. 

Cited  in  footnote  to  Baxter  v.  Deneen,  64  L.R.A.  949,  which  holds  that  broker 
with  whom  margins  have  been  deposited  in  a  stock  gambling  transaction  will  not 
be  enjoined  from  violating  agreement  to  keep  them  on  deposit  in  a  specified  bank 
until  the  transaction  is  closed. 

Cited  in  note    (22  L.R.A.  (N.S.)    177)   on  inference  as  to  character  of  transac- 
tion on  margin. 
Defenses   to   obligations   for  gambling-   debts. 

Cited  in  note  (119  Am.  St.  Rep.  174,  175)  on  defenses  to  obligations  given  for 
gambling  debts. 

64  L.  R.  A.  179,  PETTIGREW  v.  PETTIGREW,  207  Pa.  313,  99  Am.  St.  Rep. 

795,  56  Otl.  878. 
Rifihts  in   corpse. 

Cited  in  Koerber  v.  Patek,  123  Wis.  459,  68  L.R.A.  959,  102  N.  W.  40,  holding 
only  son  of  deceased  mother  may  maintain  action  for  damages  for  unauthorized 
mutilation  of  her  corpse;  Kitchen  v.  Wilkinson,  26  Pa.  Super.  Ct.  81,  upholding 
right  of  sister  of  deceased  who  in  lifetime  did  not  live  with  wife  to  control 
of  his  body. 

Disinterment. 

Cited  in  Wood  v.  E.  R.  Butterworth  &  Sons,  65  Wash.  348,  118  Pac.  212, 
holding  that  widow's  primary  right  to  control  burial  of  deceased  husband  depends 
upon  equities  of  case,  and  may  be  affected  by  desire  expressed  by  deceased  hus- 
band; Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  401,  denying  power  of  court  to  order 
exhumation  of  corpse  of  husband  in  action  in  which  widow  of  deceased  not  a 
party. 

Cited  in  footnote  to  Koerber  v.  Patek,  68  L.R.A.  956,  which  holds  that  legal 
right  to  bury  corpse  vests  in  nearest  relative  of  decedent  so  situated  as  to  be 
able  and  willing  to  perform  the  duty. 

Cited  in  note    (3  L.R.A. (N.S.)    490)    on  right  of  widow  to  obtain  or  prevent 
removal  of  husband's  remains. 
Directions  left  by  decedent  as  to  b'urial. 

Cited  in  Williams'  Estate,  14  Pa.  Dist.  R.  407,  denying  right  of  husband  to 
subject  estate  of  deceased  wife  to  extravagant  expenses  for  her  funeral  even 
though  her  will  directed  payment  of  funeral  expenses  out  of  her  estate. 

64  L.  R.  A.  183,  BUSSE  v.  ROGERS,  120  Wis.  443,  98  N.  W.  219. 
Liability   of   almtter   placing:   materials   in    street. 

Cited  in  footnotes  to  Garibaldi  v.  O'Connor,  66  L.R.A.  73,  which  holds  mer- 
chants using  portion  of  sidewalk  adjoining  place  of  business  for  receiving  and 
shipping  goods  so  that  travelers  are  limited  to  narrow  passageway  during  most 
of  day  liable  for  injury  caused  by  permitting  straw  and  loose  bananas  in  such 
passageway;  Friedman  v.  Snare  &  Triest  Co.  70  L.R.A.  147,  which  holds  abutting 
owner  storing  building  materials  in  street  not  ordinarily  charged  with  duty  to 
render  them  safe  for  persons  attempting  to  use  them  for  their  own  pleasure,  con- 
venience, or  profit. 

Cited  in  note  (101  Am.  St.  Rep.  107)  on  use  of  street  by  abutter  for  private 
purposes. 

For    injuries    to    children. 

Cited   in  Irvine  v.   Greenwood,   89   S.   C.   524,   36  L.R.A.(N.S.)    369,   72   S.   E. 
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228,  holding  that  whether  boy  of  seventeen  is  making  illegitimate  use  of  street 
by  playing  in  it,  and  whether  he  is  guilty  of  contributory  negligence  by  so 
playing  in  taking  hold  of  chain  suspended  from  arc  light,  is  for  jury;  Schwind 
v.  Chicago,  M.  &  St.  P.  R.  Co.  140  Wis.  6,  133  Am.  St.  Rep.  1055,  121  N.  W.  639, 
holding  railroad  company  liable  for  injuries  to  ten  year  old  child  while  on 
unfenced  right  of  way ;  Compty  v.  C.  H.  Starke  Dredge  &  Dock  Co.  129  Wash.  626, 
9  L.R.A.(N.S.)  653,  109  N.  W.  650,  holding  one  liable  for  negligently  driving 
pile  in  street  causing  same  to  fly  and  hit  small  boy  sitting  nearby;  lamurri  v. 
Saginaw  City  Gas  Co.  148  Mich.  34,  111  N.  W.  884,  holding  gas  company  liable 
for  injuries  to  child  caused  by  leaving  tank  containing  explosives  unguarded  in 
public  street. 

Cited  in  notes    (6  L.R.A.  (N.S.)    905,  907)    on  duty  towards  children  with  re- 
spect to  obstructions  or  defects  in  street;    (19  L.R.A.(N.S.)    1158)    on  attractive 
nuisance. 
Negligence    in   preventing   accident. 

Cited  in  Indianapolis  Street  R.  Co.  v.  Marschke,  166  Ind.  496,  77  N.  E.  945, 
allowing  recovery  against  street  railway  company  for  injuries  caused  by  running 
into  buggy  upon  proof  that  motorman  could  have  averted  the  accident. 

64  L.  R,  A.  190,  ROWLEY  v.  D'ARCY,  184  Mass.  550,  69  N.  E.  325. 

64  L.  R.  A.  193,  GILBRAITH  v.  STEWART  TRANSP.  CO.  57  C.  C.  A.  602,  121 
Fed.  540. 

64  L.  R.  A.  204,  STATE  v.  COLLETT,  72  Ark.  167,  79  S.  W.  791. 
Works  of  necessity  within   Sunday  statute. 

Cited  in  State  v.  Chicago,  B.  &  Q.  R.  Co.  239  Mo.  213,  143  S.  W.  785,  holding 
that  statute  prohibiting  labor  on  Sunday  does  not  prohibit  work  of  necessity  or 
charity;  Barefield  v.  State,  85  Ark.  135,  107  S.  W.  393,  holding  in  absence  of 
evidence  showing  such  labor  necessary  railroad  company  guilty  of  violating 
Sunday  law  in  compelling  servant  to  operate  train  on  Sunday. 

64  L.  R.  A.  205,  SIMMONS  v.  SOUTHERN  TRACTION  CO.  207  Pa.  589,  57  Atl. 

45. 
Assumed   risk. 

Cited  in  Myers  v.  Edison  Electric  Illuminating  Co.  225  Pa.  389,  74  Atl.  223, 
25  Lane.  L.  Rev.  346,  which  holds  carpenter  working  under  independent  con- 
tractor for  three  weeks  in  electric  light  plant  assumed  risk  of  coming  in  con- 
tact with  uninsulated  wires. 

64  L.  R.  A.  207,  ST.  LOUIS  MIN.  &  MILL.  CO.  v.  MONTANA  MIN.   CO.  51 

C.  C.  A.  530,  113  Fed.  900. 
Right   to  follow   vein   beyond   surface  lines  of   locution. 

Cited  in  footnote  to  Jefferson  Min.  Co.  v.  Anchoria-Leland  Min.  &  Milling 
Co.  64  L.R.A.  925,  which  denies  right  of  second  patentee  to  follow  dip  of  por- 
tion of  apex  within  limits  of  his  patent  into  territory  already  patented  to 
another. 

64  L.  R.  A.  209,  CLIPPER  MIN.  CO.  v.  ELI  MIN.  &  LAND  CO.  29  Colo.  377,  93 
Am.  St.  Rep.  89,  68  Pac.  286. 
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Title   to   placer   location    discovered   on   another's    land. 

Approved  in  Moffat  v.  Blue  River  Gold  Excavating  Co.  33  Colo.  145,  80  Pac. 
139,  holding  relocation  of  placer  claim,  not  supported  by  discovery  of  former 
placer  location  by  one  on  land  without  consent  of  owner. 

Cited  in  note    (139  Am.  St.  Rep.   189)    on  prospecting  placer  claim  to  locate 
lode  claim  thereon. 
Sufficiency   of  bill   of  exceptions. 

Cited  in  Price  v.  Immel,  48  Colo.  165,  109  Pac.  941,  holding  that  unless  all  of 
testimony  heard  in  court  below  is  presented  in  bill  of  exceptions,  findings  of 
trial  court  will  be  accepted  as  conclusive. 

64  L.  R.  A.  215,  DEACONESS  HOME  &  HOSPITAL  v.  BONTJES,  207  111.  553, 

09  N.  E.  748. 
Jiuissjiice. 

Cited  in  Dixon  v.  Messer,  136  111.  App.  493,  denying  validity  of  restriction  of 
height  of  partition  fence  in  city  to  four  feet. 
Injunction    ajiJiiust    niiisunce. 

Cited  in  Densmore  v.  Evergreen  Camp,  No.  147,  W.  W.  61  Wash.  233,  31  L.R.A. 
(N.S.)  610,  112  Pac.  255,  Ann.  Cas.  1912B,  1206,  holding  that  maintenance  of 
undertaking  establishment  in  residence  section  of  city,  within  few  feet  of  dwell- 
ing, may  be  enjoined  as  nuisance,  where  it  appears  that  noxious  odors  and  gases 
permeate  nearby  residences,  and  that  there  is  danger  of  infection  and  contagion; 
Pritchett  v.  Knox  County,  42  Ind.  App.  13,  85  N.  E.  32,  holding  injunction  will 
issue  at  instance  of  adjoining  owner  of  dwelling  house  to  restrain  use  of  jail  in 
such  manner  as  to  greatly  annoy  owner. 
•—  Against  hospital. 

Cited  in  Everett  v.  Paschall,  61  Wash.  51,  31  L.R.A.  (N.S.)  829,  111  Pac.  879, 
Ann.  Cas.  1912B,  1128,  holding  that  tuberculosis  sanitarium  maintained  in  resi- 
dential section  of  city  may  be  enjoined  as  nuisance  where  fea*  and  dread  of 
disease  is  such  that  it  depreciates  value  of  property  adjacent  to  extent  of  one- 
half;  Shepard  v.  Seattle,  59  Wash.  375,  40  L.R.A.(N.S.)  647,  109  Pac.  1067, 
holding  that  under  police  power,  city  of  first  class  may  prohibit  maintenance  of 
private  hospital  tending  to  spread  contagious  diseases  in  crowded  localities; 
Stotler  v.  Rochelle,  83  Kan.  90,  29  L.R.A.  (N.S.)  52,  109  Pac.  788,  holding  that 
establishment  of  cancer  hospital  in  residence  neighborhood,  in  near  proximity  to 
dwellings,  may  be  enjoined  at  instance  of  owning  and  occupying  adjacent  prop- 
erty; Gowen  v.  O'Hara,  15  Pa.  Dist.  R.  756,  holding  injunction  will  issue  to  re- 
strain operation  of  hospital  for  consumptives  in  closely  settled  neighborhood 
where  restriction  in  deed  prohibits  such  use  of  premises. 

Cited   in  note    (29  L.R.A.  (N.S.)    50)    on  hospital   as  nuisance. 
Conformity  of  injunction  order  to  prayer  of  bill. 

Cited  in  Dearborn  Safe  Deposit  Co.  v.  Rigdon,  166  111.  App.  336,  holding  that 
if  injunction  order  is  broader  than  prayer  of  bill,  it  will  be  reversed  on  review. 

64  L.  R.  A.  219,  CINCINNATI  TOBACCO  WAREHOUSE  CO.  v.  WEBSTER,  117 

Ky.  478,  78  S.  W.  413. 
Righto   PJISMIIIK  on   judicial   sale. 

Cited  in  Rogers  v.  Harvey,  143  Ky.  91,  136  S.  W.  128,  holding  that  purchaser 
of  stock  sold  under  judgment  to  which  guaranty  against  loss  is  attached,  may 
maintain  action  on  guaranty,  where  guarantor  was  party  to  action  in  which  said 
judgment  was  obtained. 
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64  L.  R.  A.  222,  MUXTZ  v.  ALGIERS  &  G.  R.  CO.  Ill  La.  423,  100  Am.  St.  Rep. 

495,  35  So.  624. 

Later  appeal  in  114  La.  438,  38  So.  410;   116  La.  237,  40  So.  688. 
Liability  of  lessor  railroad  for  torts  of  lessee. 

Cited  in  Taylor  v.  Louisiana  &  X.  W.  R.  Co.  129  La.  115,  5.5  So.  732,  holding 
that  lessor  of  railroad  is  liable  for  injury  to  workman,  caused  by  negligence  of 
sublessee  where  lessee  is  liable  for  such  sublessee's  negligence;  Ingram  v. 
Louisiana  &  N.  W.  R.  Co.  128  La.  938,  55  So.  580,  holding  that  lessee  of  railroad 
will  not  escape  liability  for  negligence  in  operation  of  road  because  it  has  sublet 
franchise;  Texas  &  P.  R.  Co.  v.  Lacey,  107  C.  C.  A.  331,  185  Fed.  229,  holding 
that  fact  that  excursion  train  from  which  passenger  was  crowded  and  killed  was 
chartered  by  private  person  did  not  relieve  company  from  liability,  where  its 
employees  were  in  charge  of  train;  Hollins  v.  New  Orleans  &  X.  W.  R.  Co.  119 
La.  422,  44  So.  159,  holding  both  railroad  companies  liable  for  negligence  in 
killing  child  where  one  company  operated  railroad  of  another;  Travis  v.  Kansas 
City,  S.  &  G.  R.  Co.  119  La.  490,  10  L.R.A.  (X.S.)  1190,  121  Am.  St.  Rep.  526,  44 
So.  274,  holding  railroad  company  leasing  tracks  to  another  not  liable  to  latter's 
servant  for  injuries  caused  by  improper  lighting  of  yards;  Hamilton  v.  Louisiana 
&  N.  W.  R.  Co.  117  La.  248,  6  L.R.A. (X.S.)  791,  41  So.  560,  which  holds  railroad 
company  permitting  lumber  company  to  operate  logging  train  on  its  tracks  liable 
for  injuries  to  conductor  thereof  having  knowledge  of  agreement  and  caused  by 
defective  bridge. 

Distinguished  in  Moorshead  v.  United  R.  Co.  203  Mo.  158,  100  S.  W.  61], 
Affirming  119  Mo.  App.  541,  holding  under  statute  authorizing  leasing  of 
properties,  lessor  railroad  company  not  liable  for  torts  of  lessee;  Johnson  v. 
Louisiana  R.  &  Nav.  Co.  129  La.  337,  36  L.R.A. (X.S.)  889,  56  So.  301,  holding 
that  railroad  company  which  has  leased  to  lumber  company  right  to  use  its 
tracks  for  logging,  under  superintendence  of  lessee,  cannot  be  held  liable  for 
death  of  one  who  was  riding  on  logging  train  belonging  to  logging  company. 
Rig-lit  of  mi.  Ipal  corporation  to  gprant  franchises  and  rights  of  war. 

Cited  in  Shreveport  Traction  Co.  v.  Kansas  City,  S.  &  G.  R.  Co.  119  La.  770, 
44  So.  457,  upholding  right  of  municipal  corporation  to  grant  right  of  way 
through  its  streets  to  street  railway  company. 

64  L.  R.  A.  228,  FROEL1CHER  v.  OSWALD  IROXWORKS,  111  La.  70-3,  35  So. 
821. 

Later  appeal   in  Froelicher  v.  Southern  Marine  Works,  118  La.   1077,  43   So. 
882;  Froelicher  v.  Southern  Marine  Works,  121   La.  451,  46  So.  570. 
Wnen  nnisance  will  be  restrained. 

Cited  in  Kuhl  v.  St.  Bernard  Rendering  &  Fertilizing  Co.  117  La.  90,  41  So. 
361,  holding  injunction  will  issue  at  instance  of  owner  of  dwelling  house  restrain- 
ing use  of  tramway  on  public  street  for  transporting  of  carcasses  by  private 
party;  Perrin  v.  Crescent  City  Stockyard  &  Slaughterhouse  Co.  119  La.  98,  43 
So.  938,  12  Ann.  Cas.  903,  holding  injunction  will  issue  at  instance  of  neighbor- 
ing property  owner  restraining  operation  of  fertilizing  plant  emitting  noxious 
odors. 
Smoke  and  noise. 

Cited  in  Tucker  v.  Vicksburg,  S.  &  P.  R.  Co.  125  La.  695,  51  So.  689,  holding 
injunction  will  issue  at  instance  of  neighboring  property  owner  restraining 
unnecessary  emitting  of  smoke  from  roundhouse  and  requiring  erecting  of  fence 
to  prevent  spreading  of  smoke;  Peck  v.  Newburgh  Light,  Heat  &  Power  Co. 
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132  App.  Div.  85,  316  X.  Y.  Supp.  433,  denying  injunction  at  instance  of  one 
erecting  his  home  near  power  plant  restraining  unnecessary  vibrations  until 
owner  of  plant  has  reasonable  time  to  correct  same. 

Annotation  cited  in  Reilley  v.  Curley,  75  X.  J.  Eq.  60,  138  Am.  St.  Rep.  510, 
71  Atl.  700,  holding  that  noise  may  constitute  nuisance  but,  in  determining 
whether  it  is  nuisance,  its  character  and  volume  and  time,  place,  and  deviation 
of  its  occurrence,  and  locality  must  be  considered. 

Cited  in  footnotes  to  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712,  which 
holds  that  manufacturer  of  pig  iron  will  be  enjoined  from  changing  manner  of 
operating  furnaces  if  result  is  to  cast  ore  dust  on  neighboring  residential  prop- 
erty in  such  quantity  as  to  destroy  homes  or  other  property  there  situated; 
Redd  v.  Edna  Cotton  Mills,  67  L.R.A.  983,  which  holds  that  blowing  of  factory 
whistle  will  not  be  enjoined  until  fact  of  nuisance  has  been  established;  Wade 
v.  Miller,  69  L.R.A.  820,  which  holds  characteristic  noises  and  odors  from 
chicken  house  and  yard  maintained  in  cleanly  manner  not  a  nuisance. 

Cited  in  note  (17  L.R.A.  (N.S. )  289)  on  noise  incident  to  lawful  industry  as 
nuisance. 

Distinguished   in   Le   Blanc   v.   Orleans   Ice   Mfg.   Co.   121   La.   251,   17   L.R.A. 
(N.S.)    289,  46  So.  226,  denying  injunction  will  issue  at  instance  of  neighboring 
property    owner    to   restrain    necessary   noises    resulting   from   operation   of    ice 
plant  under  municipal  permit, 
('nrryinn    on   of  offensive   occupation. 

Cited   in   Shreveport  v.   Leiderkrantz   Soc.    130  La.   809,   90   L.R.A. (N.S.)    79, 
58  So.  578,  to  the  point  offensive  occupation  cannot  be  carried  on  to  very  great 
annoyance  of  one  dwelling  immediately  near. 
Kiiilit    to   nse   one's   own   land. 

Cited  in  note  ( 123  Am.  St.  Rep.  566 )  on  right  of  proprietor  to  make  use  of 
premises. 

64  L.  R.  A.  231,  URIAH  CITY  v.  URIAH  WATER  &  IMPROV.  CO.  142  Cal. 

173,  100  Am.  St.  Rep.  107,  75  Pac.  773. 
Liability   of  water  company   to  owner  of  fonrned   property. 

Cited  in  Niehaus  Bros.  Co.  v.  Contra  Costa  Water  Co.  ]59  Cal.  313,  36 
L.R.A.  (N.S.)  1051,  113  Pac.  375,  holding  that  no  implied  contract  for  protection 
against  loss  by  fire  is  to  be  inferred  from  ordinary  relation  between  public  dis- 
tributor of  water  and  consumer;  Collier  v.  Newport  Water,  Light  &  Power  Co. 
100  Ark.  51,  139  S.  W.  635,  holding  that  private  citizen  cannot  sue  water  com- 
pany for  damages  for  loss  by  fire  sustained  by  him  by  reason  of  water  company's 
failure  to  furnish  sufficient  pressure  of  water  to  extinguish  fires;  Allen  &  C. 
Mfg.  Co.  v.  Shreveport  Waterworks  Co.  113  La.  1112,  68  L.R.A.  660,  footnote  p. 
650,  104  Am.  St.  Rep.  525,  37  So.  980,  2  Ann.  Cas.  471;  Ancrum  v.  Camclen 
Water.  Light  &  Ice  Co.  82  S.  C.  299,  21  L.R.A.(N.S.)  1034,  64  S.  E.  151;  Metro- 
politan Trust  Co.  v.  Topeka  Water  Co.  132  Fed.  704;  Holloway  v.  Macon  Gas- 
light &  Water  Co.  132  Ga.  394,  64  S.  E.  330, — denying  liability  of  water  com- 
pany to  private  party  whose  property  is  destroyed  by  fire  for  its  failure  to  fur- 
nish water  as  agreed  in  contract  with  city. 

Distinguished  in  Mugge  v.  Tampa  Waterworks  Co.  52  Fla.  377,  6  L.R.A.(N.S.) 
1176,  42  So.  81,  which  holds  water  company  under  contract  with  city  to  furnish 
water  and  having  right  to  use  streets  and  to  have  spocial  assessments  levied, 
liable  to  taxpayer  for  loss  by  fire  occasioned  by  its  failure  to  furnish  water  pur- 
suant to  terms  of  contract. 
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To   city. 

Approved  in -Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co.  150  Cal.  54,  7  L.R.A. 
(X.S.)  915,  87  Pac.  1093,  holding  water  company  under  contract  with  city  to 
furnish  water  not  liable  for  loss  from  fire  for  failure  to  do  so  where  no  definite 
time  fixed  for  instalation  of  plant  and  no  special  circumstances  indicating  when 
same  should  be  installed. 

Cited  in  Greenville  Water  Co.  v.  Beckham,  55  Tex.  Civ.  App.  92,  118  S.  W. 
889;  JVlilford  v.  Bangor  R.  &  Electric  Co.  106  Me.  322,  HO  L.R.A.  (X.S.)  530,  76 
Atl.  696,  20  Ann.  Cas.  622,  holding  that  water  company  contracting  to  furnish 
water  for  fire  protection  is  not  liable  for  city  property  burned  through  com- 
pany's failure  to  furnish  adequate  supply;  Galena  v.  Galena  Water  Co.  229  111. 
133,  82  N.  E.  421,  on  liability  of  water  company  to  city  for  failure  to  supply 
water  pursuant  to  contract  with  city. 

Cited  in  note  (30  L.R.A. (X.S.)  527)  on  liability  of  water  company  for  burn- 
ing of  municipal  property  in  consequence  of  insufficient  pressure. 

Distinguished  in  Milford  v.  Bangor  R.  &  Electric  Co.  104  Me.  246,  30  L.R.A. 
(X.S.)   531,  71  Atl.  759,  holding  water  company  under  contract  with  city  specifi- 
cally providing  for  number  of  hydrants  and  nozzles  to  be  furnished,  liable  for  loss 
of  town  buildings  by  fire  caused  by  failure  to  carry  out  contract. 
Liability   of   municipal    corporation    for   Its   torts. 

Cited  in  Healdsburg  Electric  Light  &  P.  Co.  v.  Healdsburg,  5  Cal.  App.  561, 
90  Pac.  955,  denying  liability  of  municipal  corporation  for  ordering  the  tear- 
ing down  of  electric  company's  poles  and  wires  not  properly  painted  or  insu- 
lated; Davoust  v.  Alameda,  149  Cal.  71,  5  L.R.A. (X.S.)  538,  84  Pac.  760,  9  Ann. 
Cas.  847,  holding  municipal  corporation  liable  for  negligence  in  operating  elec- 
tric plant  causing  death  of  employee. 

Cited  in  note   (25  L.R.A. (X.S.)   240)   on  municipal  liability  for  tort  in  connec- 
tion with  waterworks. 
Ministerial  duties. 

Cited  in  Earl  v.  Bowen,  146  Cal.  761,  81  Pac.  133,  which  holds  signing  of  con- 
tract for  municipal  printing  by  clerk  a  ministerial  act  which  may  be  delegated. 

64  L.  R.  A.  236,  KATZ  v.  WALKIXSHAW,  141  Cal.   116,  99  Am.  St.  Rep.  35, 

70  Pac.  663,  74  Pac.  766. 
Rights  in   use   of  percolating:  waters. 

Cited  in  Ryan  v.  Quinlan,  45  Mont.  533,  124  Pac.  512,  holding  that  percolating 
water  may  be  used  by  owner  of  land  where  found  for  purpose  of  improving  his 
land,  subject  to  maxim,  "sic  utere  tuo  ut  alienum  non  Isedas;"  Burr  v.  Maclay 
Rancho  Water  Co.  160  Cal.  270,  116  Pac.  715,  holding  that  existence  of  com- 
mon supply  of  water  in  state  of  percolation  if  such  character  that  taking  from 
one  overlying  tract  will  substantially  diminish  quantity  available  to  another 
overlying  tract  gives  correlative  rights  in  common  supply;  Hudson  v.  Dailey, 
156  Cal.  626,  105  Pac.  748,  holding  owner  of  land  has  right  to  make  any  reason- 
able use  of  percolating  waters  on  overlying  land  when  supply  sufficient;  Miller- 
v.  Bay  Cities  Water  Co.  157  Cal.  276,  27  L.R.A. (X.S.)  781,  107  Pac.  115,  hold- 
ing prior  appropriators  of  percolating  waters  bound  to  make  reasonable  use  of 
same  as  to  subsequent  users. 

Cited  in  notes  (6  L.R.A. (X.S. )  266)  on  reasonableness  of  use  of  percolating 
water;  (30  L.R.A.(N.S.)  1159)  on  right,  to  water  of  new  spring;  (17  L.R.A. 
(X.S.)  650,  652;  23  L.R.A.(X.S.)  331,  332;  25  L.R.A.(X.S.)  465;  37  L.R.A. 
(X.  S.)  193)  on  correlative  rights  in  percolating  waters. 
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Distinguished  in  Montecito  Valley  Water  Co.  v.  Santa  Barbara,  144  Cal.  584, 
77  Pac.  3113,  holding  one  having  no  right  to  surface  flow  of  stream  cannot  divert 
such  water  by  subterranean  tapping  as  against  riparian  owner  or  prior  appro- 
priation; Re  Vanderwork,  15  X.  M.  446,  110  Pac.  567,  holding  that  where  per- 
colating waters  are  from  unknown  source  territorial  engineer  has  no  jurisdic- 
tion over  such  waters  and  no  power  to  grant  permit  to  use  them. 
Appropriation  and  priorities. 

Cited  in  Le  Quime  v.  Chambers,  15  Idaho,  414,  21  L.R.A.(N.S.)  80,  98  Pac. 
415,  holding  under  statute  seepage  and  percolating  waters  may  be  appropriated. 

Cited  in  note  (21  L.R.A.  (N.S.)  77)  on  appropriation  of  percolating  waters 
on  public  lands. 

Distinguished  in  Smith  Canal  or  Ditch  Co.  v.  Colorado  Ice  &  Storage  Co.  34 
Colo.  491,  3  L.R.A.  (N.S.)  1151,  82  Pac.  940,  holding  construction  of  ditch  across 
another's  land  to  divert  water  from  stream  constitutes  no  appropriation  of  water 
flowing  into  ditch  from  springs  on  that  other's  land  even  though  owner  did  not 
use  such  water  continually  and  acquiesced  in  its  use. 
Interception  or  diversion. 

Cited  in  Stevinson  v.  San  Joaquin  &  K.  River  Canal  &  Irrig.  Co.  162  Cal.  143, 
121  Pac.  398,  holding  that  in  action  by  lower  riparian  owner  to  enjoin  unlawful 
diversion  of  waters  of  stream,  laches  cannot  be  imputed,  so  as  to  defeat  right  to 
injunction  merely  by  reason  of  plaintiff's  failure  to  object,  to  erection  of  divert- 
ing works,  where  he  was  not  aware  of  its  effect  in  that  respect;  Burr  v.  Maclay 
Rancho  Water  Co.  154  Cal.  434,  98  Pac.  260;  Los  Angeles  v.  Hunter,  156  Cal. 
607,  105  Pac.  755;  McClintock  v.  Hudson,  141  Cal.  281,  74  Pac.  849, — denying 
right  of  owner  of  land  adjoining  stream  to  intercept  percolating  waters  and  use 
the  same  unreasonably  if  by  so  doing  he  diminishes  flow  of  stream  to  another's 
damage;  Cohen  v.  La  Canada  Land  &  Water  Co.  142  Cal.  439,  76  Pac.  47, 
holding  right  of  action  for  intercepting  subterraneous  waters  not  dependent  on 
their  flowing  in  defined  course;  Meeker  v.  East  Orange,  77  N.  J.  L.  634,  25 
L.R.A.(X.S.)  471,  134  Am.  St.  Rep.  798,  74  Atl.  379,  Reversing  76  N.  J.  L.  442. 
70  Atl.  36,  denying  right  of  city  to  use  percolating  waters  in  such  manner  as 
to  cause  springs  of  neighboring  landowner  to  run  dry. 

Cited   in   note    (6   L.R.A.  (N.S.)    1099)    on    remedy   for   diverting   percolating 
water. 
In   artesian    basin. 

Cited  in  Erickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  100  Minn. 
485,  8  L.R.A.(N.S.)  1252,  111  N.  W.  391,  10  Ann.  Cas.  843,  denying  right  of 
water  company  to  divert  water  from  artesian  basin  to  supply  adjoining  town 
with  water  where  flow  of  other  wells  is  impaired;  Erickson  v.  Crookston  Water- 
works, Power  &  Light  Co.  105  Minn.  196,  17  L.R.A.  (N.S.)  659,  117  N.  W.  435, 
holding  water  company  may  appropriate  water  in  artesian  basin  for  u»e  in  town 
situated  over  basin  thereby  lowering  head  of  water  in  basin  provided  such  use 
is  reasonable  under  the  circumstances;  Ex  parte  Elam,  6  Cal.  App.  237,  91  Pac. 
811,  sustaining  validity  of  statute  preventing  waste  and  flow  of  waters  from 
artesian  wells  and  prescribing  penalties  for  violation  thereof. 

Cited  in  footnotes  to  Barclay  v.  Abraham,  64  L.R.A.  255,  which  sustains  land- 
owner's right  to  make  such  beneficial  use  as  he  chooses  of  water  from  under- 
ground reservoirs  in  improving  his  estate;  Houston  &  T.  C.  R.  Co.  v.  East,  66 
L.R.A.  738,  which  holds  railroad  company  sinking  large  deep  well  on  own  prop- 
erty to  secure  water  for  use  of  shops  and  engines  not  liable  for  injuries  there- 
from to  owners  of  neighboring  land  though  it  pumps  such  large  quantities  of 
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water  that  subterranean  water  is  drawn  from  surrounding  land;  Gagnon  v. 
French  Lick  Springs  Hotel  Co.  68  L.R.A.  176,  which  sustains  right  to  interlocu- 
tory injunction  against  malicious  pumping  by  owners  of  surface  of  mineral 
water  from  large  subterranean  reservoir  coming  to  surface  in  valuable  springs 
on  neighboring  property. 
—  Injunction  against  misuse. 

Cited  in  Hathorn  v.  Natural  Carbonic  Gas  Co.  194  N.  Y.  337,  23  L.R.A.  (N.S.) 
444,  128  Am.  St.  Rep.  555,  87  N.  E.  504,  16  Ann.  Cas.  989,  holding  injunction 
will  issue  at  instance  of  landowners  to  restrain  unreasonable  use  of  percolating 
waters  and  natural  gas  causing  flow  of  water  on  complainant's  land  to  be 
diminished;  Gagnon  v.  French  Lick  Springs  Hotel  Co.  163  Ind.  697,  68  L.R.A. 
179,  72  N.  E.  849,  holding  injunction  will  issue  at  instance  of  landowner  to 
restrain  malicious  and  unreasonable  diversion  of  subterranean  waters  by  other 
owners  where  he  is  damaged  thereby;  Pence  v.  Carney,  58  W.  Va.  304.  6  L.R.A. 
(N.S.)  271,  112  Am.  St.  Rep.  963,  52  S.  E.  702,  denying  injunction  restraining 
temporary  pumping  of  percolating  waters  for  purpose  of  sinking  well  even 
though  flow  of  other  well  diminished  for  time  being  and  also  citing  annotation 
on  this  point;  Cohen  v.  La  Canada  Land  &  Water  Co.  151  Cal.  691,  11  L.R.A. 
(N.S.)  757,  91  Pac.  584;  Newport  v.  Tenescal  Water  Co.  149  Cal.  539,  6 
L.R.A. (N.S.)  1103,  87  Pac.  372, — holding  prohibitory  injunction  will  not  issue 
at  instance  of  adjoining  owners  to  restrain  diverting  of  percolating  waters  feed- 
ing stream  where  they  suffer  only  nominal  damage. 

Distinguished  in  Burr  v.  Maclay  Rancho  Water  Co.  154  Cal.  435,  98  Pac.  260, 
upholding  right  of  overlying  landowner  to  enjoin  unreasonable  use  of  percolating 
waters  by  prior  appropriator  of  same  for  use  on  distant  lands  at  any  time  he 
begins  to  use  such  waters  and  his  use  thereof  is  impaired  by  acts  of  prior  appro- 
priator. 

Explained   in  Barton  v.   Riverside  Water   Co.   155   Cal.   515,   23   L.R.A.  (N.S.) 
334,  101  Pac.  790,  denying    right  of  owner  of  land  over  artesian  basin  to  enjoin 
use  of  waters  therefrom  for  public  use  diminishing  flow  of  their  wells  where  they 
stood  by  and  permitted  sinking  of  wells  without  objection. 
Percolating-   water  courses. 

Cited  in  Josslyn  v.  Daly,  15  Idaho,  148,  96  Pac.  568,  on  when  percolating  water 
constitutes  a  water  course. 

Cited  in  note    (2  B.  R.  C.  1001,   1002)    on  character  of  water  flowing  under- 
ground in  defined  but  unknown  channel. 
Water  conditions  in  California. 

Cited  in  Los  Angeles  v.  Hunter,  156  Cal.  605,  105  Pac.  755,  on  water  conditions 
existing  in  arid  portions  of  California. 
Effect   of  malicious   motive   to   make   lawful   act   actionable. 

Cited  in  note  (103  Am.  St.  Rep.  500)  on  effect  of  bad  or  malicious  motive  to 
make  lawful  act  actionable. 

64  L.  R.  A.  255,  BARCLAY  v.  ABRAHAM,  121  Iowa,  619,  100  Am.  St.  Rep.  365, 

96  N.  W.  1080. 
Proof  of  existence  of  subterranean  stream. 

Cited  in  Western  Maryland  R.  Co.  v.  Martin,  110  Md.  567,  73  Atl.  267,  hold- 
ing owner  of  land  not  entitled  to  recover  damages  for  flooding  of  land  by  numer- 
ous springs  starting  after  original  spring  had  been  flooded  where  no  evidence 
that  they  were  connected  with  original  spring  underground. 
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Cited  in  Meeker  v.  East  Orange,  77  N.  J.  L.  634,  25  L.R.A.  (N.S.)  471,  134 
Am.  St.  Rep.  798,  74  Atl.  379,  denying  right  of  city  to  use  percolating  water 
in  such  manner  as  to  cause  springs  of  neighboring  landowner  to  run  dry;  Tuttle 
v.  Buck,  107  Minn.  149,  22  L.R.A.^.S.)  601,  131  Am.  St.  Rep.  446,  119  N.  W. 
946,  16  Ann.  Cas.  807,  on  right  of  landowner  to  make  use  of  subterranean  waters 
under  his  land. 

Cited  in  note  (99  Am.  St.  Rep.  71)   on  landowner's  right  in  percolating  waters. 

In    artesian   basin. 

Cited  in  Davison  v.  Shenandoah,  38  Pa.  Co.  Ct.  700,  holding  that  owner  of 
land  may  not  draw  water  by  means  of  artesian  wells  from  his  land  for  com- 
mercial purposes  to  injury  of  neighbor's  land;  Erickson  v.  Crookston  Water- 
works, Power  &  Light  Co.  100  Minn.  488,  8  L.R.A.  (N.S.)  1254,  111  N.  W.  391, 
10  Ann.  Cas.  843,  denying  right  of  water  company  to  divert  water  from  artesian 
basin  to  supply  adjoining  town  with  water  where  flow  of  other  wells  diminished; 
Erickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  105  Minn.  196,  17  L.R.A. 
(N.S.)  653,  117  N.  W.  435,  holding  water  company  may  appropriate  water  in 
artesian  basin  for  use  in  town  situated  over  basin  even  though  water  in  basin  is 
lowered,  provided  such  use  is  reasonable. 

Injunction    against   misuse. 

Cited  in  Pence  v.  Carney,  58  W.  Va.  303,  6  L.R.A.(N.S.)  269,  112  Am.  St. 
Rep.  963,  52  S.  E.  702,  denying  injunction  restraining  temporary  pumping  of 
percolating  waters  for  purpose  of  sinking  well  even  though  flow  of  other  well 
diminished  for  time  being;  St.  Amand  v.  Lehman,  120  Ga.  256,  47  S.  E.  949, 
holding  injunction  will  issue  restraining  malicious  digging  well  on  vacant  lot 
for  purpose  of  destroying  flow  of  mineral  springs  on  adjoining  lot. 

Cited  in  footnote  to  Gagnon  v.  French  Lick  Springs  Hotel  Co.  68  L.R.A.  176, 
which   sustains  right  to  interlocutory   injunction  against  malicious   pumping  by 
owners   of  surface  of  mineral   water   from   large  subterranean   reser¥oir  coming 
to  surface  in  valuable  springs  on  neighboring  property. 
Character  of  water  flowing:  underground. 

Cited  in  note   (2  B.  R.  C.  993,  997,  1000,  1002)   on  character  of  water  flowing 
underground  in  defined  but  unknown  channel. 
Effect   of    had   motive   to  make  lawful  act  actionable. 

Cited  in  Dunshee  v.  Standard  Oil  Co.  152  Iowa,  623,  36  L.R.A.  (N.S. )f  266,  132 
N.  W.  371,  holding  that  where  gist  of  plaintiff's  action  was  wrongful  injury  of 
his  business  by  unlawful  competition,  and  not  conspiracy  to  injwre  it,  he 
was  entitled  to  recover  on  proof  of  malicious  wrong. 

Cited  in  note  (62  L.R.A.  679,  692)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

64  L.  R.  A.  260,  MARTELL  v.  WHITE,  185  Mass.  255,  102  Am.  St.  Rep.  341,  69 

N.  E.  1085. 
Interference   with    freedom   of  contract. 

Cited  in  Beekman  v.  Marsters,  J95  Mass.  212,  11  L.R.A.fN.S.)    207,  122  Am. 
St.  Rep.  232,  80  N.  L.  817,   11  /vnn.  Cas.  332,  denying  right  of  one  to  induce 
hotel  company  to  break  agency  contract  with  another  and  divide  agenoy  with  one 
making  inducement. 
—  Labor   union  agreements  and   strikes. 

Cited  in  M.  Steinert  &  Sons  Co.  v.  Tagen,  207  Mass.  397,  32  L.R.A.fN.S.)  1020, 
93  N.  E.  584,  holding  that  action  lies  to  restrain  officers  and  members  of  labor 
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union  from  driving  about  streets,  four  months  after  settlement  of  strike,  wagons 
carrying  placards  saying  that  a  strike  was  in  progress  at  complainant's  place  of 
business;  Kemp  v.  Division  No.  241,  153  111.  App.  371,  holding  that  action  lies 
to  restrain  conspiracy  of  members  of  union  to  coerce  and  intimidate  employer 
so  that  he  will  discharge  former  members  of  union;  Aberthaw  Constr.  Co.  v. 
Cameron,  194  Mass.  215,  120  Am.  St.  Rep.  542,  80  N.  E.  478,  holding  labor  union 
will  be  enjoined  at  instance  of  contractor  from  conspiring  with  others  to  com- 
pel him  to  employ  only  members  of  labor  union  and  damages  may  be  recovered 
therefor;  Pickett  v.  Walsh,  192  Mass.  585,  6  L.R.A. (N.S.)  1079,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638,  holding  stone  pointers  discharged  by 
contractor  because  of  demands  of  bricklayer's  and  stone  mason's  unions  cannot 
enjoin  such  unions  from  insisting  on  such  demands;  Berry  v.  Donovan,  ]88  Mass. 
360,  5  L.R.A. (N.S.)  905,  ]08  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738, 
holding  employer  entering  into  contract  with  labor  union  to  discharge  employees 
objectionable  to  union  label  in  damages  to  employee  discharged;  Barnes  v. 
Chicago  Typographical  Union  No.  16,  232  111.  437,  14  L.R.A. (N.S.)  1024,  83  N. 
E.  940,  13  Ann.  Cas.  54,  denying  right  of  members  of  labor  union  on  strike  to 
attempt  to  persuade  other  workmen  not  to  work  for  employer;  Brennan  v. 
United  Hatters  of  N.  A.  Local  No.  17,  73  N.  J.  L.  745,  9  L.R.A. (N.S.)  261,  118 
Am.  St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas.  698,  holding  labor  union  procuring 
discharge  of  one  of  its  members  from  his  work  for  violating  conditions  of  union, 
liable  in  damages  for  such  discharge;  Allis-Chalmers  Co.  v.  Iron  Molders'  Union 
No.  125,  150  Fed.  178,  holding  maintenance  of  pickets  by  strikers  after  acts  of 
violence  have  been  committed  constitutes  conspiracy  within  meaning  of  statute. 
Imposition  of  fines  by  labor  nnion. 

Approved  in  L.  D.  Willcutt  &  Sons  Co.  v.  Driscoll,  200  Mass.  135,  23  L.R.A. 
(N.S.)  1241,  85  N.  E.  897,  denying  right  of  labor  union  to  impose  fine  upon  its 
members  to  coerce  them  to  join  strike  to  injury  of  one  seeking  their  services. 

Cited  in  notes   (23  L.R.A.(N.S. )   1237)   on  right  of  labor  union  to  fine  members 
to  induce  them  to  join  in  strike;    (103  Am.  St.  Rep.  496)    on  imposition  of  fines 
on  members  of  voluntary  association. 
Liability  of  members  of  illegal  combination. 

Cited  in  Globe  v.  Rutgers  F.  Ins.  Co.  v.  Firemen's  Fund  Ins.  Co.  97  Miss.  161, 
29  L.R.A. (N.S. )  873,  52  So.  454,  holding  that  where  two  or  more  conspire  to 
illegally  destroy  plaintiff's  business  by  wrongfully  and  maliciously  inducing 
agents  to  leave  his  employment,  they  may  be  jointly  sued  for  damages;  George 
Jonas  Glass  Co.  v.  Glass  Bottle  Blowers'  Asso.  77  N.  J.  Eq.  230,  41  L.R.A. (N.S.) 
452,  79  Atl.  262  (dissenting  opinion),  on  right  of  member  to  do  what  it  would 
be  lawful  for  one  to  do. 

Cited  in  notes  (2  L.R.A.  (N.S.)  825)  on  liability  of  members  of  trade  combi- 
nation for  injury  to  boycotted  dealer;  (5  L.R.A. (N.S.)  139)  on  legality  under 
modern  anti-trust  acts,  of  combinations  or  agreements  which  restrict  class  of 
persons  to  whom  commodities  shall  be  sold,  or  from  whom  bought;  (33  L.R.A. 
(N.S.)  1035)  on  lawfulness  of  boycott  by  other  than  labor  union;  (103  Am. 
St.  Rep.  491)  on  boycotting  by  collective  and  organized  action;  (103  Am.  St. 
Rep.  501 )  on  effect  of  motive  of  boycotting. 
Rig-ht  of  injured  person  to  attack  illegal  combination. 

Cited  in  notes  (7  L.R.A. (N.S.)  978)  on  combination  of  dealers  as  giving  com- 
mon law  right  of  action  to  merchant  prevented  from  obtaining  goods;  (26  L.R.A. 
(N.S.)  149)  on  right  of  injured  person  not  party  to  agreement  to  assail  valid- 
ity as  tending  to  monopoly. 
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64  L.  R.  A.  265,  PEOPLE  v.  HULBERT,  131  Mich.  156,  100  Am.  St.  Rep.  588, 

91  N.  W.  211. 
Pollution  of  -waters. 

Cited  in  McEvoy  v.  Taylor,  56  Wash.  360,  26  L.R.A.(N.S.)  225,  105  Pac.  851, 
holding  riparian  owner  not  liable  to  lower  proprietor  for  pollution  of  stream 
by  his  horses  and  cattle  in  pasture;  Neely  v.  Detroit  Sugar  Co.  138  Mich.  485, 
101  N.  W.  664,  holding  upper  proprietor  liable  for  damages  to  lower  proprietor 
for  unreasonable  use  of  watercourse;  Phillips  v.  Armada,  155  Mich.  263,  118  N. 
W.  941,  which  holds  question  of  damages  from  pollution  of  stream  not  for  jury 
where  no  evidence  is  given  by  which  such  damage  could  be  determined. 

Cited  in  note  (]3  L.R.A. (N.S.)   1164)  on  protection  from  pollution  of  source  of 
municipal  water  supply. 
By    bathing. 

Cited  in  State  v.  Morse,  84  Vt.  392,  34  L.R.A.  (N.S.)  192,  80  Atl.  189,  Ann. 
Cas.  193  3B,  218,  holding  that  order  of  board  of  health  prohibiting  bathing  in 
water  from  which  city  obtains  supply  of  water  is  valid  even  as  against  rights  of 
riparian  owner. 

64  L.  R.  A.  275,  WHITE  v.  NASSAU  TRUST  CO.  168  N.  Y.  149,  61  N.  E.  169. 

Reargument  denied  in  168  N.  Y.  678,  61  N.  E.  1135. 
I!  iiihl   of  riparian  owner  to  dredg'e  and  nil  in  land  under  water. 

Approved  in  Barnes  v.  Midland  R.  Terminal  Co.  126  App.  Div.  439,  110  N.  Y. 
Supp.  545,  holding  injunction  will  not  issue  to  private  party  to  restrain  obstruc- 
tion of  highway  between  high  and  low  water  mark  by  one  holding  lands  under 
water,  occupied  by  wharf  by  grant  from  state  on  condition  such  highway  is  not 
obstructed. 

Cited  in  Re  McClellan  Public  Service  Commission,  146  App.  Div.  598,  131  N. 
Y.  Supp.  633,  holding  that  owner  of  piers  extending  into  East  river  is  under 
duty,  imposed  by  statute,  to  keep  slip  between  piers  dredged  so  as  to  permit 
ordinary  use  thereof  for  commerce;  Newport  News  Shipbuilding  &  Dry  Dock 
Co.  v.  Jones,  105  Va.  510,  6  L.R.A. (N.S.)  250,  54  S.  E.  314,  holding  dry  dock 
company  authorized  by  a  state  to  acquire  waters  bordering  on  bay  has  right  to 
do  such  dredging  and  filling  in  as  are  necessary  to  carry  out  charter  powers. 
I/ateral  support. 

Cited  in  Blanchard  v.  Lavarese,  97  App.  Div.  62,  89  N.  Y.  Supp.  664,  holding 
under  statute  one  making  excavation  liable  for  collapse  of  adjoining  building 
even  though  excavation  not  ten  feet  deep  where  intention  was  to  dig  down  more 
than  ten  feet. 

Cited  in  note  (68  L.R.A.  674,  682,  687)  on  liability  for  removal  of  lateral 
or  subjacent  support  of  land  in  its  natural  condition. 

64  L.  R.  A.  279,  RE  DELANO,  176  N.  Y.  486,  68  N.  E.  871. 

Affirmed  in  Chanler  v.  Kelsey,  205  U.  S.  481,  51  L.  ed.  889,  27  Sup.  Ct.  Rep. 
550. 
Transfer  by  -will  or  power. 

Cited  in  Re  Buckingham,  106  App.  Div.  ]9,  94  N.  Y.  Supp.  130,  holding  sub- 
ject to  transfer  tax,  property  acquired  by  appointment  upon  which  life  tenant 
making  appointment  had  paid  full  amount  of  inheritance  tax  as  if  he  were  then 
owner  in  fee;  Re  Kidd,  188  N.  Y.  279,  80  N.  E.  924,  holding  subject  to  transfer 
tax  property  passing  to  testator's  stepdaughter  under  judgment  that  she  was 
entitled  to  all  testator's  property  by  virtue  of  antenuptial  agreement  with  her 
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mother  where  effect  of  judgment  left  will  in  force  and  declared  trust  for  step- 
daughter. 
Power  or  instrument  creating  It  as  source  of  title. 

Cited  in  Re  Fearing,  200  N.  Y.  344,  93  N.  E.  956,  holding  that  when  appointee 
of  power  under  will  executed  in  this  state  who  is  resident  of  another  state  exer- 
cises such  power,  it  is  privilege  granted  by  that  state  and  transfers  of  property 
effected  thereby  are  beyond  reach  of  our  tax  laws;  People  ex  rel.  Ripley  v. 
Williams,  69  Misc.  406,  127  N.  Y.  Supp.  "49,  to  the  point  that  transfer  tax 
does  not  impose  tax  upon  property,  but  upon  exercise  of  power  of  appointment 
by  will;  Re  Warren,  62  Misc.  446,  116  N.  Y.  Supp.  1034,  holding  shares  of  chil- 
dren were  taxable  as  being  derived  from  the  power  and  not  the  will  where  will 
denned  rights  if  power  were  not  exercised  but  it  was  so  exercised  as  to  give 
similar  estates  but  after  interposition  of  life  estate;  Isharu  v.  New  York  Ass*. 
177  N.  Y.  223,  69  X.  E.  367,  holding  a  power  exercised  by  general  words  of  gift 
and  bequest  in  a  will  passed  the  estate  by  the  power  and  made  it  taxable  as 
such;  Re  Kissel,  65  Misc.  444,  12]  N.  Y.  Supp.  1088,  holding  exercise  of  power 
by  will  of  resident  of  foreign  state  holding  stocks  and  bonds  there  pursuant  to 
will  of  domestic  citizen  was  a  foreign  transfer  and  not  taxable  except  as  te 
stocks  of  domestic  corporations;  Re  Chapman,  133  App.  Div.  344.  117  N.  Y. 
Supp.  679  (dissenting  opinion),  on  election  to  take  under  will  to  avoid  tax  on 
exercise  of  power  of  appointment. 

Cited  in  notes  (127  Am.  St.  Rep.  1055,  1056,  1071,  1072;  33  L.R.A.(N.S.)  244, 
245)  on  inheritance  or  succession  tax  on  property  covered  by  power  of  appoint- 
ment. 

Distinguished  in  Re  Lansing,  182  X.  Y.  244,  74  X.  E.  882,  holding  transfer 
of  property  under  power  of  appointment  which  had  previously  been  devised  by 
will  in  which  power  of  appointment  was  given  not  subject  to  transfer  tax  where 
devisee  elects  to  take  under  will  and  rejects  appointment,  the  will  ante-dating  the 
tax  law. 
Retroactive  taxation  of  transfers. 

Cited  in  Eury  v.  State,  72  Ohio  St.  455,  74  N.  E.'  650,  holding  inheritance  tax 
law  not  retroactive  on  rights  devolved  by  a  death  already  occurred. 

64  L.  R.  A.  283,  ILLIXOIS  C.  R.  CO.  v.  HARPER,  83  Miss.  560,   102  Am.  St. 

Rep.  469,  35  So.  764. 
Liability   for  ejection  of  passenger  given  Improper   ticket. 

Approved  in  Illinois  C.  R.  Co.  v.  Reid,  93  Miss.  471,  17  L.R.A.(N.S.)  347,  46 
So.  146,  holding  railroad  company  liable  for  ejection  of  passenger  at  statioa 
before  his  destination  on  ground  train  would  not  stop  there  where  agent  told 
him  in  purchasing  ticket  that  train  would  stop;  Illinois  C.  R.  Co.  v.  Gortikov, 
90  Miss.  805,  14  L.R.A.(X.S.)  467,  122  Am.  St.  Rep.  324,  45  So.  363,  holding 
railroad  company  liable  for  ejection  of  male  passenger  presenting  ticket  punched 
by  mistake  for  female  but  otherwise  correct. 

Cited  in  Chicago  Union  Traction  Co.  v.  Brethauer,  125  111.  App.  212,  holding 
traction  company  liable  for  ejection  of  passenger  from  car  who  presented  trans- 
fer valid  by  virtue  of  ordinance  which  was  then  subject  of  litigation. 

Cited  in  footnote  to  Texas  &  Pacific  R.  Co.  v.  Payne,  70  L.R.A.  946,  which  holds 
refusal  of  agent  at  intermediate  terminal  to  make  necessary  indorsement  on 
return  trip  ticket  "because  his  instructions  were  different"  not  final  breach  of 
contract  by  carrier  so  as  to  preclude  recovery  by  passenger  for  damages  from 
subsequent  ejection. 

Cited  in  note    (122  Am.  St.  Rep.  640)    on  liability  of  railroad  companies  for 
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ejectment  of  passengers  through  negligence,  mistakes,  and  misrepresentations  of 

ticket  agents. 

Punitive  damages  against  carrier. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Hardie,  100  Miss.  155,  34  L.R.A.  (N.S.) 
749,  55  So.  967,  holding  that  carrier  can  be  assessed  with  punitive  damages  only 
where  there  has  been  some  intentional  wrong,  insult  or  abuse,  or  where  there 
has  been  reckless  indifference  to  passenger's  rights;  Davis  v.  Yazoo  &  M.  Valley 
R.  Co.  95  Miss.  543,  49  So.  179,  holding  that  question  of  punitive  damages  was 
for  jury,  where  servants  of  railroad,  running  over  new  line,  were  unacquainted 
with  stations,  and  passenger  was  compelled  to  leave  train  several  miles  from 
destination. 
Extent  of  ticket  agent's  implied  authority. 

Cited  in  note   (31  L.R.A.  (N.S.)    231)   on  extent  of  ticket  or  passenger  agents' 
implied  authority  as  to  route. 
liability  of  carrier  for  misdirection  of  passenger  by  employee. 

Cited  in  note  (2  L.R.A. (N.S.)  110)  on  liability  of  carrier  for  misdirection  of 
passenger  by  employee. 

64  L.  R.  A.  287,  STONE  v.  COOK,  179  Mo.  534,  78  S.  W.  801. 
Who  can  contest  will. 

Cited  in  note  (330  Am.  St.  Rep.  216,  217)  on  who  can  contest  a  wiD. 
Estoppel. 

Cited  in  Tower  v.  Compton  Hill  Improv.  Co.  192  Mo.  393,  91  S.  W.  104,  hold- 
ing party  setting  up  in  equity  suit  that  action  of  other  in  violating  terms  of 
deed  released  him  from  obligation  not  to  subdivide  his  property  estopped  from 
bringing  ejectment  for  recovery  of  same  property. 

Cited  in  footnote  to  Tripp  v.  Nobles,  67  L.R.A.  449,  which  holds  widow  offer- 
ing for  probate  and  undertaking  to  carry  out  as  administratrix  with  the  will 
annexed,  husband's  will  devising  her  own  land  to  her  for  life  with  remainder 
over  and  an  additional  sum  of  money  estopped  to  assert  her  absolute  title  to  the 
land. 

84  L.  R.  A.  292,  WHEAT  v.  ST.  LOUIS,  179  Mo.  572,  78  S.  W.  790. 
Contributory    negligence    in    nse    of    defective    highways. 

Cited  in  Loftis  v.  Kansas  City,  356  Mo.  App.  686,  137  S.  W.  993,  holding  that 
contributory  negligence  of  pedestrian  was  for  jury  where  boards  of  walk  were 
loose  and  although  apparently  sound  were  rotten  underneath  causing  them  to 
break  when  she  stepped  upon  them;  Kaiser  v.  St.  Louis,  185  Mo.  374,  84  S.  W. 
19,  holding  one  driving  on  street  for  ten  successive  days  guilty  of  contributory 
negligence  in  being  tipped  over  by  small  pile  of  earth  in  street;  Woodson  v. 
Metropolitan  Street  R.  Co.  224  Mo.  70],  30  L.R.A. (N.S.)  937;  323  S.  W.  820, 
holding  pedestrian  injured  by  running  into  iron  rails  in  part  of  street,  guilty 
of  contributory  negligence  where  same  had  been  there  five  months. 

Cited  in  note  (21  L.R.A.  (N.S.)  646,  650)  on  contributory  negligence  as  affect- 
ing municipal  liability  for  defects  and  obstructions  in  streets. 

Distinguished  in  Knight  v.  Kansas  City,  138  Mo.  App.  158,  119  S.  W.  990, 
holding  driver  observing  in  daytime  that  sewer  was  being  constructed  on  certain 
street,  not  guilty  of  contributory  negligence  in  driving  into  pile  on  same  street 
in  night  time;  Lowe  v.  Metropolitan  Street  R.  Co.  145  Mo.  App.  255,  130  S.  W. 
119,  holding  pedestrian  knowing  of  repairs  in  street,  not  guilty  of  contributory 
negligence  in  stepping  into  manhole  on  such  street  at  night;  Combs  v.  Kirks- 
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ville,  134  Mo.  App.  648,  114  S.  W.  1153.  holding  pedestrian  injured  at  twilight 
by  defective  sidewalk,  not  guilty  of  contributory  negligence  where  sidewalk  di- 
rectly in  his  route;  Hitt  v.  Kansas  City,  110  Mo.  App.  718,  85  S.  W.  669,  hold- 
ing pedestrian  injured  on  sidewalk  at  night  by  two  year  old  defect  not  guilty 
of  contributory  negligence  when  he  had  no  knowledge  of  defect:  Dinsmore  v.  St. 
Louis,  192  Mo.  268,  91  S.  W.  95,  holding  woman  falling  into  ditch  at  night  while 
walking  on  cinder  walk  which  had  been  partially  washed  out,  not  guilty  of  con- 
tributory negligence  where  she  did  not  know  of  washout. 
Mental  preoccupation  or  inattention  as  contributory  negligence. 

Cited  in  Degonia  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  224  Mo.  587.  123  S.  W.  807, 
holding  sectionman  killed  by  train  guilty  of  contributory  negligence  in  working 
on  track  with  his  back  to  direction  passenger  train  was  clue;  Brockschmidt  v.  St. 
Louis  &  M.  River  R.  Co.  205  Mo.  446,  12  L.R.A.  (X.S.)  349,  103  S.  W.  964, 
holding  one  killed  while  shoveling  dirt  on  street  car  track,  guilty  of  contributory 
negligence  in  working  for  six  minutes  with  his  back  to  direction  cars  came; 
McGrath  v.  St.  Louis  Transit  Co.  197  Mo.  108,  94  S.  W.  872,  holding  track  re- 
pairer injured  while  working  on  track  at  night,  guilty  of  contributory  negligence 
in  not  hearing  approach  of  lighted  car  when  he  knew  schedule  and  was  familiar 
with  work;  Clancy  v.  St.  Louis  Transit  Co.  192  Mo.  655,  91  S.  W.  509,  holding 
one  working  in  trench  under  street  car  tracks  guilty  of  contributory  negligence 
in  being  so  engrossed  in  his  work  as  not  to  hear  approach  of  car;  Glasscock  v. 
Swofford  Bros.  Dry  Goods  Co.  106  Mo.  App.  667,  80  S.  W.  364,  holding  servant 
who  knew  of  conditions  bound  to  use  his  senses  to  avoid  danger. 

Cited  in  note   (15  L.R.A.  (N.S.)    283)    on  duty  of  person  working  near  street- 
car tracks  to  keep  lookout. 
—  As  to  known  or  visible  danger  in  street. 

Cited  in  Border  v.  Sedalia,  161  Mo.  App.  638,  144  S.  W.  161,  holding  that 
pedestrian  is  guilty  of  contributory  negligence  in  attempting  to  pass  along  street 
at  night  when  he  knew  that  there  was  hole  in  street  that  could  not  be  passed 
without  jumping  over  it;  Ryan  v.  Kansas  City,  232  Mo.  478,  134  S.  W.  566; 
Woodson  v.  Metropolitan  Street  R.  Co.  224  Mo.  701,  30  L.R.A. (N.S.)  937,  123 
S.  W.  820,  20  Ann.  Cas.  1039, — holding  that  failure  on  part  of  pedestrian  to  avoid 
plainly  dangerous  obstruction  in  sidewalk,  bars  recovery  for  injury  caused  there- 
by; Van  Dyke  v.  Missouri  P.  R.  Co.  230  Mo.  286,  130  S.  W.  1,  holding  that  ex- 
perienced switchman  is  guilty  of  contributory  negligence  in  stepping  from  one 
track  to  another  without  looking  or  listening  for  approach  of  train,  where  train 
could  be  seen  for  long  distance;  Kramm  v.  Stockton  Electric  R.  Co.  10  Cal.  App. 
278,  101  Pac.  914,  holding  one  injured  in  crossing  street  car  track  while  engrossed 
watching  water  wagon  guilty  of  contributory  negligence:  Cofl'ey  v.  Carthage, 
186  Mo.  585,  85  S.  W.  532,  holding  woman  injured  by  stepping  into  hole  in  side- 
walk while  looking  at  man  across  street,  guilty  of  contributory  negligence. 

Distinguished  in  Bentley  v.  Rothschild  Bros.  Hat  Co.   144  Mo.  App.  618,   129 
S.  W.  249,  holding  question  for  jury,  whether  pedestrian  stepping  into  manhole 
on  sidewalk  in  greeting  friend  guilty  of  contributory  negligence. 
Liability  of  municipality  for  defects  In  streets. 

Cited  in  footnote  to  Harden  v.  Jackson,  66  L.R.A.  986,  which  holds  plank 
sidewalk  not  so  unsafe  as  to  render  city  liable  to  one  falling  thereon  because  his 
cane  goes  through,  although  the  edges  of  planks  have  become  so  decayed  as  not 
to  withstand  pressure  of  cane. 

Cited  in  note  (103  Am.  St.  Rep.  278)  on  municipal  liability  to  persons  injured 
by  defects  in,  or  want  of  repair  of,  streets. 
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(54  L.  R.  A.  295,  HALEY  v.  ST.  LOUIS  TRANSIT  CO.  179  Mo.  30,  77  S.  W.  731. 
Proximate   cause. 

Cited  in  Stephens  v.  Oklahoma  City  R.  Co.  28  Okla.  350,  35  L.R.A.  (N.S.)  1013, 
114  Pac.  611,  holding  that  carrier  is  not  liable  for  injury  to  passenger  from 
accident  which  is  not  reasonable,  natural  and  probable  result  of  situation  and 
which  could  not  have  been  foreseen;  Lyman  v.  Dale,  156  Mo.  App.  431,  136  S.  W. 
760,  holding  that  proximate  cause  signified  breach  of  duty  owed  to  person  fol- 
lowed by  injury  to  him,  subject  to  condition  that  there  must  have  been  sufficient 
probability  of  bread i  proving  detrimental  instead  of  innocent,  that  in  reason, 
blame  for  injury  may  lairly  be  imputed  to  wrongdoer;  Schneider  v.  Missouri  P. 
R.  Co.  117  Mo.  App.  136,  94  S.  W.  730,  holding  that  the  proximate  cause  of  in- 
jury to  employee  assisting  a  repairer  to  put  on  a  piece  of  an  engine  was  the  care- 
lessness of  repairer  and  not  the  nature  of  the  work  where  only  possible  means 
of  injury  arose  from  a  jerk  by  repairer;  Bokamp  v.  Chicago  &  A.  R.  Co.  123 
.Mo.  App.  284,  100  S.  W.  689,  holding  proximate  cause  for  the  jury  as  to  whether 
it  consisted  of  a  slipping  of  crow-bar  used  by  a  foreman  or  his  negligence  in 
ordering  the  work  to  be  done  in  the  manner  attempted. 

Cited  in  note   (118  Am.  St.  Rep.  483)   on  proximate  cause  of  injury  to  passen- 
ger by  street  railway  company. 
Injuries  by  common  curriers. 

Cited  in  Pinkert  ,n  v.  Missouri  P.  R.  Co.  117  Mo.  App.  291,  93  S.  W.  849,  hold- 
ing carrier  liable  for  loss  of  freight  by  unusual  Hood  where  it  had  ample  notice 
.and  time  to  avoid  the  consequences  thereof. 

Distinguished  in  Spaulding  v.  Metropolitan  Street  R.  Co.   129  Mo.  App.  611, 
107  S.  W.  1049,  where  the  plaintiff  was  struck  by  another  car  immediately  upon 
being  thrown  by  street  car  by  reason  of  defendant's  negligence. 
—  Taking  passenger  to  wrong  destination. 

Cited  in  Robertson  v.  West  Jersey  &  S.  R.  Co.  79  N.  J.  L.  188,  74  Atl.  300, 
holding  that  company's  negligence  in  failing  to  stop  car  at  place  where  requested 
was  not  proximate  cause  of  injury  from  falling  upon  smooth  ice  on  cross  street 
at  considerable  distance  from  place  where  passenger  alighted  from  car. 

Cited  in  note  (7  L.R.A.  (N.S.)  1178)  on  what  injuries  deemed  proximate  re- 
sult of  discharging  passenger  at  wrong  or  improper  place. 

Distinguished  in  Kentucky  &  I.  Bridge  &  R.  Co.  v.  Buckler,  125  Ky.  35,  8 
L.R.A. (M.S.)  559,  128  Am.  St.  Rep.  234,  100  S.  W.  328,  where  passenger  was  put 
off  at  wrong  place  in  dark  and  directed  to  right  place  by  conductor  which 
direction  took  him  across  unfinished  trestle  through  which  he  fell. 

64  L.  R.  A.  298,  BANCROFT  v.  UNION  EMBOSSING  CO.  72  N.  H.  402,  57  Atl. 

97. 
Contracts  In   restraint   of  trade. 

Cited  in  footnote  to  Eugene  Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which 
sustains  right  to  injunction  against  member  of  former  partnership  agreeing  on 
sale  of  business  not  to  engage  directly  or  indirectly  in  competitive  business  with- 
in specified  city  for  designated  period  from  continuing  in  rival  business  into 
which  he  entered  in  violation  of  such  agreement. 

Cited  in  notes  (9  L.R.A. (N.S.)  447)  on  contracts  in  partial  restraint  of  trade, 
and  modern  anti-trust  acts;  (24  L.R.A.(N.S.)  921)  on  validity  of  agreement  in 
restraint  of  trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by  terri- 
torial scope;  (10  L.R.A. (N.S.)  275;  52  L.  ed.  U.  S.  490)  on  what  relation  a  con- 
tract or  combination  must  bear  to  interstate  commerce  in  order  to  bring  it  within 
scope  of  Federal  anti-trust  act. 

L.  R.  A.  An.  Vol.  VI.— 81. 
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Evidence  of  intent  in  construing'  contract. 

Cited  in  Hill  v.  Hill,  74  N.  H.  291,   12  L.R.A.  (N.S.)    851,  124  Am.  St.  Rep. 
966,  67  Atl.  406,  holding  that  extraneous  evidence  of  the  intent  not  to  renounce 
marital  relation  by  a  contract  of  separation  is  inadmissible  where  the  contract 
clearly  shows  such  intent. 
Covenants  in   contracts  in  restraint  of  trade. 

Cited  in  United  States  Machinery  Co.  v.  Kimball,  193  Mass.  358,  79  N.  E.  790, 
holding  that  an  agreement  in  a  contract  of  sale  that  the  vendor  would  not  di- 
rectly or  indirectly  enter  into  similar  business  for  fifteen  years,  a  large  part  of 
purchase  price  being  paid  for  such  promise,  is  not  against  public  policy;  My 
Laundry  Co.  v.  Schmeling,  129  Wis.  606,  109  N.  W.  540,  holding  valid  a  restrain- 
ing covenant  in  contract  of  sale  of  laundry  business  which  in  effect  prohibited 
vendor  from  even  entering  employment  of  another  launderer  for  period  of  live 
years. 

64  L.  R.  A.  303,  STATE  v.  RYXO,  68  Kan.  348,  74  Pac.  1114. 
Instruction   as   to   included   degrees   or  crimes. 

Cited  in  State  v.  Ireland,  72  Kan.  269,  83  Pac.  1036,  holding  that  where  man- 
slaughter is  not  involved  in  the  second  or  third  degree,  though  such  degrees  be 
inferior  to  the  offense  charged  it  is  not  error  to  refuse  to  instruct  in  regard  to 
those  degrees;  State  v.  Sparks,  79  Kan.  549,  99  Pac.  1130,  holding  it  not  error 
to  refuse  requested  charges  on  assault  and  assault  and  battery  where  there  was 
no  evidence  on  those  points;  Cannon  v.  Territory,  1  Okla.  Grim.  Rep.  607,  99  Pac. 
622,  holding  in  an  indictment  for  homicide  the  court  need  only  instruct  on  the 
degrees  thereof  which  the  evidence  tends  to  support. 

64  L.  R.  A.  320,  STOUFFER  v.  HARLAN,  68  Kan.  135,  104  Am.  St.  Rep.  396, 

74  Pac.  610. 
Rights  of  mortgagee  in  possession. 

Followed  in  Jones  v.  Standiferd,  69  Kan.  518,  77  Pac.  271,  holding  ejectment 
does  not  lie  against  purchaser  in  good  faith  at  foreclosure  sale  who  lias  remained 
in  possession  undisturbed  for  seventeen  years. 

Cited  in  Walters  v.  Chance,  73  Kan.  684,  85  Pac.  779,  holding  that  ejectment 
wrill  not  lie  against  mortgagee  who  peacefully  goes  into  possession  of  mortgaged 
premises  after  condition  broken  where  they  have  been  abandoned  by  mortgagor; 
Jaggar  v.  Plunkett,  81  Kan.  567,  25  L.R.A.  (N.S.)  937,  106  Pac.  280,  holding  that 
where  one  in  good  faith  goes  into  possession  under  tax  title  and  later  buys  up 
note  and  mortgage,  after  discovery  of  invalidity  of  tax  title,  without  surrender 
of  possession  under  tax  deed  he  may  continue  his  possession  as  a  mortgagee  in 
possession. 

Distinguished  in  Morford   v.  Wells,  68  Kan.  124,  74  Pac.  615.  holding  that  a 
tenant  of  mortgaged  land  cannot  be  treated  as  a  mortgagee  in  possession  where 
after   purchase  of  tax  title  he  buys  up   mortgage   and  note  which   is  outlawed 
leaving  no  right  of  foreclosure. 
Necessity  of  redemption    hy   mortgagor. 

Followed  in  Equitable  Mortg.  Co.  v.  Gray,  68  Kan.  102,  74  Pac.  614,  holding  that 
one  in  possession  of  mortgaged  property  pursuant  to  defective  foreclosure,  in 
good  faith  cannot  be  dispossessed  by  mortgagor  before  payment  of  mortgage  debt. 

Cited  in  Burns  v.  Hiatt,  149  Cal.  624,  117  Am.  St.  Rep.  157,  87  Pac.  196, 
holding  that  a  mortgagee  who  obtains  possession  under  invalid  foreclosure  pro- 
ceedings and  does  so  peacefully  may  not  be  ousted  until  his  mortgage  debt  be 
paid  though  it  be  outlawed  by  limitations:  Henthorn  v.  Security  Co.  70  Kan. 
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810,    79   Pac.   653,    holding   that   mortgagee   in   possession   may   bring   an    action 
against  mortgagor  to  compel  him  to  redeem  or  forever  be  barred. 
I?;..  l>(    of  one   in   possession    nnder    void    foreclosure. 

Cited  in  note   (40  L.R.A.  (N.S.)    841,  844)    on  right  of  one  in  possession  claim- 
ing under  void  foreclosure. 
Jurisdictional  necessity  of  seal  oil  writ  or  precept. 

Cited  in  White  v.  Taylor,  46  Tex.  Civ.  App  473,  102  S.  W.  747,  on  effect  of 
omission  of  court  seal  from  order  of  sale;  Kelso  v.  Norton,  74  Kan.  446,  87  Pac. 
184,  holding  that  service  of  unsealed  summons  will  not  confer  jurisdiction  it 
being  a  nullity  and  void. 

Explained  in  Carter  v.  Hyatt,  76  Kan.  308,  9]  Pac.  61,  regarding  remarks  on 
absence  of  seal  on  order  of  sale  in  cited  case  as  dictum  and  holding  that  such 
absence  makes  order  merely  voidable  and  only  subject  to  direct  attack. 

64  L.  R.  A.  325,  ATKINSON  v.  WOODMANSEE,  68  Kan.  71,  74  Pac.  640. 
Validity  of  statutory  provision   for  attorney's  fee. 

Cited  in  footnote  to  L'Engle  v.  Scottish  Union  &  N.  Ins.  Co.  67  L.R.A.  581 ; 
Hartford  Fire  Ins.  Co.  v.  Redding,  67  L.R.A.  518,  which  upholds  provision  for 
recovery  of  attorneys'  fees  in  certain  cases  against  insurance  companies. 

Cited   in   note    17    L.R.A.(N.S.)    914)    on   validity   of   statutory   provision   for 
attorney's  fee. 
To  successful  lien  claimants. 

Cited  in  Mills  v.  Olsen,  43  Mont.  140,  115  Pac.  33,  holding  that  statute  allowing 
attorney's  fee  to  claimant  of  mechanic's  liens,  is  unconstitutional;  Builders' 
Supply  Depot  v.  O'Connor,  150  Cal.  270,  17  L.R.A. (N.S.)  915,  119  Am.  St.  Rep. 
193,  88  Pac.  982,  11  Ann.  Cas.  712,  holding  unconstitutional  an  act  allowing 
attorney's  fees  to  claimant  who  successfully  establishes  a  mechanics'  lien. 

Explained  in   State  v.  Thomas,  76  Kan.  448,  92  Pac.  557,  as  not  overruling 
previous  decisions  construing  the  effect  of  the  statute  which  was  held  unconsti- 
tutional on  other  grounds  in  cited  case. 
Equal   protection  of  the   luw.s. 

Cited  in  Re  Finley,  1  Cal.  App.  207,  81  Pac.  1041,  holding  that  the  administra- 
tion of  death  penalty  to  those  life  term  prisoners  guilty  of  assault  with  deadly 
weapon  while  in  prison  is  not  a  violation  of  equal  rights,  the  term  of  imprison- 
ment being  a  proper  basis  of  classification. 

64  L.  R.  A.  333,  MOBILE  TRANSP.  CO.  v.  MOBILE,  128  Ala.  335,  86  Am.  St. 

Rep.  143,  30  So.  645. 
Description   of  contents  of  act   in   title. 

Cited  in  Jefferson  v.  Toomer,  28  Okla.  662,  115  Pac.  793,  holding  that  act 
entitled ;  ''An  act  relating  to  certain  county  and  district  offices"  is  not  invalid  as 
not  complying  with  constitutional  provisions  as  to  title  of  acts;  Richards  v. 
Magnolia,  100  Miss.  257,  56  So.  386,  holding  that  city  may  by  general  ordinance 
provide  that  all  offenses  under  penal  laws  of  state  of  grade  of  misdemeanors 
shall  be  offenses  against  city,  and  such  ordinance  will  not  be  void  as  containing 
more  than  one  subject  not  expressed  in  title;  Griffin  v.  Drennen,  145  Ala.  131, 
40  So.  1016,  holding  that  an  act  entitled  "an  act  to  fix  and  provide  for  salaries 
of  mayors  in  the  state"  is  sufficient  notice  that  the  act  contains  provision  as  to 
amount  of  salary  of  mayor  of  certain  class  of  cities  based  on  population;  Western 
Ranches  v.  Custer  County,  28  Mont.  284,  72  Pac.  659,  holding  that  the  title,  "an 
act  providing  for  unlawful  levy  and  collection  of  public  revenue"  is  sufficiently 
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expressive  of  the  contents  providing  "a  remedy"  for  such  unlawful  levy  and  col- 
lection. 

Overruled  in  Mobile  Dry  Dock?   Co.  v.  Mobile,   146  Ala.  209,  3  L.R.A.(N.S-) 
827,  40  So.  205,  holding  that  an  act  giving  city  shore  and  soil  under  river  is  not 
included   in  title,  "an  act  granting  to  city  riparian  rights  to  river  front." 
Grant  of  tide  lands. 

Cited  in  notes    (3  L.R.A.(N.S.)    822)    on  grant  of  tide  lands  to  municipality; 
(22  L.R.A.fX.S.)    338)    on  right  of  state  to  grant  tide  lands. 
Abatement  of  action  by  corporation  by  expiration  of  charter. 

Cited   in   note    (32   L.R.A.fX.S.)    449)    on  abatement  of   action   by   or  against 
corporation  by  dissolution  or  expiration  of  charter. 
maintainability  of  ejectment   for   tide  lands. 

Cited   in   note    (116   Am.   St,   Rep.   577)    on  maintainability  of  ejectment   for 
accretions,  made  lands,  tide  lands  or  lands  under  water. 
Maxim    "INullnni    tempos   occnrit    roui." 

Cited  in  note  (101  Am.  St.  Rep.  179)  on  maxim  "XuUum  tempus  occurnt 
regi." 

64  L.  R.  A.  344,  KANSAS  CITY-LEAVENWORTH  R.  CO.  v.  GALLAGHER,  68 

Kan.  424,  75  Pac.  469. 
Presumption   of  due  care   from  the  instinct  of  self-preservation. 

Cited  in  Grimm  v.  Omaha  Electric  Light  &  P.  Co.  79  Xeb.  396,  114  X.  W. 
769;  Fleenor  v.  Oregon  Short  Line  R.  Co.  16  Idaho,  802,  102  Pac.  897, — allowing 
the  presumption  that  one  in  crossing  track  was  exercising  due  and  proper  care 
for  the  protection  of  his  person  and  the  preservation  of  his  life  until  the  contrary 
is  made  to  appear:  Atchison,  T.  &  S.  F.  R.  Co.  v.  Baumgartner,  74  Kan.  151, 
85  Pac.  822,  10  Ann.  Cas.  1094,  holding  that  in  the  absence  of  any  evidence  the 
law  will  presume  that  in  going  on  to  track  deceased  both  looked  and  listened; 
Bressler  v.  Chicago,  R.  I.  &  P.  R.  Co.  74  Kan.  258,  86  Pac.  472,  holding  the  pre- 
sumption of  due  care  as  to  looking  and  listening  overcome  where  deceased  drove 
for  155  feet  onto  track  in  front  of  train  he  having  a  clear  view  for  that  distance. 

Cited  in  notes  (4  L.R.A.  (X.S.)   344)  on  presumption  of  care  of  person  killed  at 
railroad   crossing;     (33   L.R.A.  (X.S.)    1115)    on   presumption   of   due   care   from 
instinct  of  self-preservation:    (116  Am.  St.  Rep.  125)    on  presumption  of  exereiso 
of  care. 
Negligence   from   crossing-  track;  ahead   of   street  ear. 

Followed  in  Wichita  R.  &  Light  Co.  v.  Liebhait,  80  Kan.  '91,  101  Pac.  457, 
holding  fair  question  for  jury  to  arise  as  to  contributory  negligence  of  person 
crossing  track  ahead  of  street  car. 

Cited  in  Marple  v.  Topeka  R.  Co.  85  Kan.  702,  118  Pac.  690,  holding  that 
attempt  to  cross  street  railway  is  not  contributory  negligence  as  matter  of  law, 
provided  approaching  cas  is  so  far  away,  that  person  of  reasonable  prudence 
would  make  attempt;  Metropolitan  Street  R.  Co.  v.  Summers,  75  Kan.  343,  89 
Pac.  652,  holding  injured  person  not  necessarily  guilty  of  contributory  nt-gli- 
wence  in  crossing  track  ahead  of  a  street  car  where  he  is  justified  in  thinking 
he  has  time  to  cross  but  due  to  excessive  speed  of  car  is  caught:  O'Brien  v.  St. 
Paul  City  R.  Co.  98  Minn.  207,  108  N.  W.  805,  holding  that  a  pedestrian  in 
crossing  tracks  ahead  of  an  approaching  car  may  assume  that  the  motorman  in 
charge  will  exercise  due  care. 

Cited  in  footnote  to  Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A. 
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300,    which    holds    failure    to    look    and    listen   before    crossing   street    car    track 
at  public  crossing  not  negligence  per  se. 

Distinguished  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Schriver,  80  Kan.  542,  24 
L.R.A.  (N.S.)  496,  103  Pac.  994,  where  the  tracks  crossed  were  those  of  an  ordi- 
nary railroad  and  not  street  car  tracks. 

64   L.R.A.   349,   MARYLAND  CASUALTY  C'O.  v.  HUDGIXS,  97   Tex.   124,   104 

Am.  St.  Rep.  857,  76  S.  W.  745,  1  Ann.  Cas.  252. 
Death  or  injury  within  terms  of  policy. 

Cited  in  Schmid  v.  Indiana  Travelers'  Acci.  Asso.  42  Incl.  App.  494,  85  X.  E. 
1032,  holding  that  death  caused  by  exertion  from  carrying  baggage  up  hotel  steps 
is  the  result  of  voluntary  effort  and  not  accident  though  unusual;  Peterson  v. 
Modern  Brotherhood,  125  Iowa,  566,  67  L.R.A.  633,  101  X.  \Y.  289,  holding  that 
a  breaking  of  one  of  the  shafts  of  the  leg  between  ankle  and  knee  and.  the  break- 
ing of  the  malleous  process  of  the  other  is  not  a  breaking  of  both  shafts  between 
knee  and  ankle. 

Cited  in  footnote  to  Richards  v.  Travelers'  Ins.  Co.  67  L.R.A.  175,  which  holds 
recovery  on  accident  policy  on  cattle  broker  whose  duties  require  him  to  ride  on 
cattle  cars  not  prevented  by  provision  excluding  liability  for  accidents  while 
riding  in  any  part  of  car  not  provided  for  occupation  of  passengers. 

64   L.   R.  A.   353,   SXYDER  v.  YATES,   112   Tenn.   309,   105   Am.   St.  Rep.  941, 

79   S.  W.  796. 
.Conflict  of  laws. 

Cited  in  notes   (64  L.R.A.  829,  833,  835)   on  conflict  of  laws  as  to  sales  of  per- 
sonal property;    (35  L.R.A. (N.S.)   385,  386)   on  necessity  of  recording  instrument 
creating  lien  or  reserving  title  to  personalty  in  state  to  which  property  subse- 
quently removed. 
As  to  chattel  mortgages. 

Cited  in  Pennington  County  Bank  v.  Bauman,  87  Neb.  29,  126  N.  W.  654, 
holding  that  chattel  mortgage  duly  recorded  in  one  state,  will  not  be  given 
priority  in  courts  of  another  state  to  which  chattels  are  removed  with  consent  of 
mortgagee,  over  local  attaching  creditors. 

Cited  in  notes  (6  L.R.A. (N.S.)  940)  on  mortgagee's  consent  to  removal  of 
property  from  state  as  affecting  lien;  (109  Am.  St.  Rep.  454)  on  mortgagees' 
right  to  recover  from  third  persons  property  or  damages  where  mortgaged  prop- 
erty has  been  removed  to  another  state. 

64  L.  R.  A.  366,  PEOPLE  ex  rel.  MOLONEY  v.  PULLMAN'S  PALACE  CAR  CO. 

175  111.  125,  51  N.  E.  664. 
Corporate  powers  and   purposes. 

Cited  in  People  ex  rel.  Coggeshall  v.  Walker  Opera  House  Co.  249  111.  112, 
94  N.  E.  159,  holding  that  if  charter  of  corporation  authorize  it  to  engage  in 
business  of  conducting  opera  house,  charter  is  complied  with  if  corporation  car- 
ries on  business  through  lessee;  White  Star  Min.  Co.  v.  Hultberg,  220  111.  635, 
77  N.  E.  327  (dissenting  opinion),  on  the  powers  of  a  corporation  within  the  ex- 
press and  implied  meaning  of  its  charter. 
Holdings  or  subscriptions  in  other  corporations. 

Cited  in  Converse  v.  Emerson,  T.  &  Co.  242  111.  626,  90  N.  E.  269,  Affirming 
148  111.  App.  608,  holding  that  a  corporation  has  no  power  to  become  an  organizer 
and  subscriber  to  stock  of  another  corporation  though  the  subscription  is  in  pay- 
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merit  of  a  claim  against  the  corporation  reorganized  from  the  indebted  corpora- 
tion; Townsend  v.  Chicago  Union  Traction  Co.  1  111.  C.  C.  360,  holding  that  a 
traction  company  may  purchase  and  hold  stock  in  another  such  company  without 
violating  public  policy  or  doing  an  ultra  vires  act  where  it  is  not  done  to  obtain 
control. 

Distinguished  in  Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  464,  holding  that  a 
company  expressly  empowered  to  buy  and  hold  stock  in  another  company  may 
lawfully  do  so. 
Incidental  powers  of  corporations. 

Cited  in  Fritz  v.  Equitable  Bldg.  &  L.  Soc.  186  111.  196,  57  X.  E.  873,  holding 
that  an  implied  corporate  power  is  one  directly  and  immediately  connected  with 
and  appropriate  to  the  execution  of  the  specific  power  granted  and  not  remotely 
related:  People  ex  rel.  Healy  v.  Illinois  C.  R.  Co.  233  111.  385,  16  L.R.A.  (X.S.j 
607,  122  Am.  St.  Rep.  181,  84  N.  E.  368,  13  Ann.  Cas.  285,  holding  that  railroad 
company  has  no  right  to  operate  public  warehouses  as  incidental  and  necessary 
to  its  business  as  a  common  carrier. 

To  hold  land. 

Cited  in  Williams  v.  Johnson,  208  Mass.  549,  95  X.  E.  90,  holding  that  it  is 
duty  of  railroad  company  to  sell  land  which  is  no  longer  available  for  railroad 
purposes  for  its  fair  market  value,  within  reasonable  time;  Lincoln  Park  Chapter 
Xo.  177  R.  A.  M.  v.  Swatek,  105  111.  App.  610,  on  the  right  of  corporations  to 
hold  land;  First  M.  E.  Church  v.  Dixon,  178  111.  270,  52  X.  E.  887,  holding  that 
a  church  corporation  empowered  to  hold  realty  and  build  houses  thereon  may  not 
use  such  land  and  buildings  for  secular  purposes;  Xational  Home  Bldg.  &  L. 
Asso.  v.  Home  Sav.  Bank,  181  111.  42,  64  L.R.A.  402,  72  Am.  St.  Rep.  245,  54  X.  E. 
619,  holding  that  a  building  and  loan  association  has  no  power  under  charter 
to  purchase  land  or  encumbrances  thereon,  in  which  it  has  no  interest  in  connec- 
tion with  building  loans;  Bixler  v.  Summerfield,  195  111.  153,  62  X.  E.  849, 
holding  that  a  corporation  can  subject  its  charter  to  forfeiture  by  the  unauthor- 
ized purchase  of  land  for  speculation ;  People  ex  rel.  Healy  v.  Shedd,  241  111.  162, 
89  X.  E.  332;  Imperial  Bldg.  Co.  v.  Chicago  Open  Bd.  of  Trade,  238  111.  105,  87 
N.  E.  167, — Affirming  136  III.  App.  606,  holding  that  a  corporation  cannot  be 
formed  for  the  express  purpose  of  acquiring  and  holding  land  though  corporations 
may  acquire  land  incidentally  necessary  for  their  main  corporate  purpose;  Rob- 
ertson v.  H.  E.  Bucklen  &  Co.  107  111.  App.  378,  holding  that  a  manufacturing 
corporation  may  acquire  land  for  manufacturing  purposes. 

To   provide   for   futnre   development. 

Cited  in  Rector  v.  Hartford  Deposit  Co.  190  111.  387,  60  X.  E.  528,  on  the  right 
of  a  corporation  in  building  a  necessary  building  to  make  it  large  enough  to 
accommodate  future  expansion;  Dauchy  Iron  Works  v.  Gunder,  150  111.  App.  608, 
holding  that  in  erecting  a  building  for  office  and  other  corporate  purposes  a 
corporation  may  in  good  faith  provide  for  a  future  expansion  by  erection  of  a 
building  much  larger  than  necessary  for  present  needs. 

Rental   of   nnused   portJons   of   property. 

Cited  in  German  Ins.  Co.  v.  Com.  141  Ky.  623,  133  S.  W.  793,  holding  that 
corporation  in  erecting  building  for  use  may  erect  larger  one  than  its  present 
needs  require,  and  rent  out  part  of  it  not  occupied;  State  v.  Xew  Orleans  Ware- 
house Co.  109  La.  71,  33  So.  81,  holding  that  the  upper  stories  of  a  railroad 
building  the  lower  stories  of  which  are  necessary  to  railroad  business  are  not 
subject  to  condemnation  and  sale  under  constitutional  provision  to  prevent  ultra 
vires  accumulation  of  land. 
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Estoppel  against  denial  of  cle  jure  existence  of  corporation. 

Cited  in  State  ex  rel.  Young  v.  Harris,  102  Minn.  342,  13  L.R.A.  (N.S.)    538, 
113   N.   W.   887,    12   Ann.   Cas.   260,   holding  that  where  state  for   twenty   years 
acquiesced  in  an  illegal  incorporation  of  a  town  it  will  be  estopped  to  deny  its 
existence  as  a  de  jure  corporation. 
Trnversable  issues  on   special   plea. 

Cited  in  People  ex  rel.  Pontiac  v.  Central  U.  Teleph.  Co.  192  111.  312,  85  Am. 
St.  Rep.  338,  61  N.  E.  428,  holding  a  replication  bad  which  traversed  matter  of 
inducement  in  the  special  plea. 

Distinguished   in   People   ex   rel.   Shallberg  v.   Central   Union   Teleph.   Co.  232 
111.  272,  83  .N.  E.  829,  where  the  question  was  as  to  how  an  issue  of  fact  could  be 
formed  on  special  plea. 
Demurrer  to   pleas. 

Cited  in  People  v.  Heidelberg  Garden  Co.  233  111.  298,  84  N.  E.  230,  holding  that 
demurrer  to  pleas  admits  the  truth  of  matters  stated  therein  and  raises  question 
as  to  sufficiency. 
Imputation,  of  laches  to  state. 

Cited  in  People  v.  Whittemore,  253  111.  382,  97  N.  E.  683,  holding  that  laches 
on  part  of  state  officers  in  asserting  breach  of  state  treasurer's  bond  is  not  im- 
putable  to  state. 

Cited  in  notes  (14  L.R.A.  (N.S.)  338)  on  effect  of  laches  upon  state's  right  to 
oust  corporation;  (101  Am.  St.  Rep.  188)  on  maxim  "Nullum  tempus  occurrit 
regi." 

64  L.  R.  A.  303,  ABRAHAM  v.  OREGON  &  C.  R.  CO.  37  Or.  495,  82  Am.  St. 

Rep.  779,  60  Pac.  899. 
Later  appeal  in  41  Or.'  551,  69  Pac.  653. 
Parol   evidence   to   show   intent   of  contracting;   parties. 

Cited  in   Tallmadge  v.  Hooper.   37   Or.  512,   61   Pac.   349,  holding  that  parol 
testimony  is  not  admissible  to  show  when  payments  were  to  commence  under  a 
lease  as  according  to  intent  of  the  parties  where  the  stipulations  are  unambigu- 
ously contained  in  lease. 
Implied  powers  of  railroads. 

Cited  in  Louisville  Property  Co.  v.  Com.  146  Ky.  834,  38  L.R.A.(N.S.)  834, 
143  S.  W.  412,  holding  that  railroad  company  may  maintain  hotel  or  restaurant 
accommodations  and  park  for  recreation  under  implied  powers;  State  v.  Illinois 
C.  R.  Co.  246  111.  273,  92  N.  E.  814,  holding  that  operation  of  dining  cars  and 
eating  houses  is  within  power  of  Illinois  Central  railroad. 

Cited  in  footnote  to  Canton  v.  Canton  Warehouse  Co.  65  L.R.A.  561,  which 
holds  that  grant  to  railroad  company  of  right  to  cross  highways  in  cities  includes 
right  to  lay  water  pipes  for  supplying  locomotives  along  the  right  of  way. 

Cited  in  notes  (2  L.R.A. (N.S.)  887)  on  implied  power  of  railroad  to  engage  in 
a  guarantee  enterprise  other  than  transportation;  (36  L.R.A. (N.S.)  518)  on 
uses  to  which  railroad  right  of  way  may  be  devoted. 

64  L.  R.  A.  395,  CENTRAL  OHIO  NATURAL  GAS  &  FUEL  CO.  v.  CAPITAL 

CITY  DAIRY  CO.  60  Ohio  St.  96,  53  N.  E.  711. 
Ultra  vires  act  of  corporation. 

Followed  in  State  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  68  Ohio  St.  40,  64  L.R.A. 
412,  96  Am.  St.  Rep.  635,  67  N.  E.  03,  holding  that  the  maintenance  of  a  relief 
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association  by   railroad   company   for  benefit   of  employees   injured    is   not   ultra 
vires. 

Cited  in  note    (70  Am.  St.  Rep.  161,  179)    on  ultra  vires  contract  of  private 
corporation. 
t'ltra  vires  acts   valid   when   not   standing-  alone. 

Cited  in  Watts  v.  Equitable  Mut.  Life  Asso.  Ill  Iowa,  94,  82  X.  W.  441,  holding 
that  where  an  insurance  company  agreed  to  reinsure  all  policy  holders  of  another 
company  of  similar  character  which  could  be  lawfully  done,  the  fact  that  some 
of  the  policies  were  below  rate  allowed  under  former  company  does  not  defeat 
the  insurance. 
Implied  or  incidental  power  of  corporation  to  pnrehase  stock. 

Cited  in  State  v.  Hocking  Valley  R.  Co.  12  Ohio  C.  C.  X.  S.  58,  31  Ohio  C.  C. 
185,  holding  charter  authorizing  corporation  to  acquire  all  real  and  personal 
property  of  old  company  did  not  include  power  to  purchase  corporate  stock;  De 
Lacroix  v.  ,Eid  Concrete  Steel  Co.  8  Ohio  X.  P.  X/S.  507,  19  Ohio  S.  &  C.  P.  Dec. 
781,  holding  corporation  had  no  power  express  or  implied  to  traffic  in  its  own 
stock  even  as  cestui  que  trust. 
Power  of  state  to  investigate  corporation. 

Cited  in  State  v.  Hocking  Valley  R.  Co.  12  Ohio  C.  C.  N.  S.  58,  31  Ohio  C.  C. 
183,  holding  state  could  go  behind  corporation  entity  to  identifj-  responsible  stock 
ownership. 

64  L.  R.  A.  399,  XATIOXAL  HOME  BLDG.  &  L.  ASSO.  v.  HOME  SAV.  BAXK, 

181   111.  35,  72  Am.  St.  Rep.  245,  54  X.  E.  619. 
Powers  of  corporation  to   hold    land. 

Cited  in  Lincoln  Park  Chapter,  Xo.  177  R.  A:  M.  v.  Swatek,  105  111.  App.  610, 
on  the  right  and  power  of  corporation  to  hold  land  beyond  the  amount  neces- 
sary for  corporate  purposes;  Minneapolis  Threshing  Mach.  Co.  v.  Jones,  95  Minn. 
131,  103  X.  W.  1017,  on  the  right  of  a  corporation  to  deal  in  land;  People  ex  rel. 
Healy  v.  Shedd,  241  111.  162,  89  X.  E.  332,  holding  that  a  corporation  can  not  be 
formed  for  express  purpose  of  holding  or  leasing  land  though  corporations  may 
hold  land  necessary  to  carry  out  their  main  purpose. 
Implied  powers  of  corporation. 

Cited  in  Scott  v.  Bankers'  Union,  73  Kan.  585,  85  Pac.  604,  holding  that  a 
bankers'  union  not  having  express  power  to  issue  promissory  notes  has  no  such 
implied  power  where  its  only  source  of  revenue  is  from  voluntary  contribution 
of  members. 

Cited  in   note    (111   Am.  St.  Rep.   314)    on   implied   power  of   corporations  to 
borrow  money  and  give  evidence  of  indebtedness  and  security  therefor. 
Ultra   vires   act   of  corporation. 

Cited  in  Leigh  v.  American  Brake-Beam  Co.  205  111.  152,  68  X.  E.  713,  holding 
that  a  contract  to  loan  corporate  money  will  not  be  enforced  where  the  purpose 
of  corporation  was  to  invest  and  use  its  capital  in  making  brake  beams :  Stacy 
v.  Glen  Ellyn  Hotel  &  Springs  Co.  223  111.  552,  8  L.R.A.  (X.S.)  969,  79  X.  E.  133, 
holding  dedication  to  public  of  land  held  for  summer  hotel  was  wholly  void:  Con- 
verse v.  Emerson.  T.  &  Co.  242  111.  627,  90  X'.  E.  269,  Affirming  148  111.  App.  408, 
holding  that  the  acquisition  of  stock  in  another  corporation  on  its  reorganization 
in  payment  of  a  past  indebtedness  is  ultra  vires  and  as  such  is  void;  Re  Liquor 
Dealers'  Supply  Co.  10]  C.  C.  A.  367,  177  Fed.  199.  holding  that  a  contract  to 
guaranty  note  of  a  customer  by  a  corporation  engaged  in  the  wholesale  liquor 
business  is  ultra  vires  where  done  without  interest  and  for  mere  accommodation; 
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Bank  of  Montreal  v.  Waite,  105  111.  App.  384,  holding  that  a  rule  of  a  board  of 
trade  requiring  compulsory  submission  of  property  rights  is  void  where  its  char- 
ter gave  it  no  such  right;  Carny  v.  Jednota  Ccsky  Dam,  146  111.  App.  522,  hold- 
ing absolutely  void  a  by-law  allowing  death  benefit  to  go  to  distant  heirs  where 
charter  provided  that  it  go  only  to  members  of  family. 

Distinguished   in    Central    Lumber   Co.   v.   Kelter,   201    111.   507,   66  N.   E.   543, 
where  the  act  consisted  of  the  issuance  of  a  bond  to  secure  sale  of  lumber  by 
corporation  in  "lumber  business." 
As  affected  by  estoppel. 

Cited  in  Best  Brewing  Co.  v.  Klassen,  185  111.  39,  50  L.R.A.  766,  76  Am.  St.  Rep. 
26,  57  N.  E.  20,  Reversing  85  111.  App.  464,  holding  that  the  act  of  becoming 
.-.urety  on  appeal  bonds  beiu^.  without  scope  of  brewing  companies  corporate  au- 
thority cannot  be  enforced  against  it  by  way  of  estoppel;  Fritze  v.  Equitable 
Bldg.  &  L.  Soc.  186  111.  198,  57  N.  E.  873,  holding  that  the  doctrine  that  a  cor- 
poration enjoying  fruits  of  ultra  vires  act  cannot  set  up  such  ultra  vires  does  not 
apply  where  act  is  immoral,  illegal  or  prohibited  by  statute  or  against  public 
policy;  Wheeler  v.  Home  Sav.  &  State  Bank,  188  111.  39,  80  Am.  St.  Rep.  161,  58 
N.  E.  598,  holding  a  pledge  of  corporate  securities  by  corporations  officer  to  se- 
cure his  individual  indebtetdness  is  ultra  vires  and  void  and  is  not  subject  to 
ratification  by  act  of  corporation;  Farson  v.  Fogg,  205  111.  342,  68  N.  E.  755,  hold- 
ing that  a  street  railway  corporation  will  not  be  estopped  from  setting  up  defense 
of  ultra  vires  in  action  on  an  agreement  to  pave  streets;  Chicago  Pneumatic  Tool 
Co.  v.  H.  W.  Jones  Mfg.  Co.  91  111.  App.  550,  holding  that  a  party  to  an  ultra 
vires  contract  with  a  corporation  .can  set  up  the  defense  of  ultra  vires  though 
the  other  has  completely  performed  his  part;  Free  Home  Bldg.  L.  &  Homestead 
Asso.  v.  Edwards,  223  111.  135,  79  N.  E.  64,  holding  that  performance  of  an 
ultra  vires  usurious  loan  contract  will  not  entitle  it  to  enforcement  on  either  side, 
it  being  void  absolutely;  Peoria  Star  Co.  v.  Cutright,  115  111.  App.  496,  holding 
a  corporation  estopped  from  setting  up,  ultra  vires  on  collection  on  its  note  given 
without  corporate  power  for  a  lawful  object  the  benefits  of  which  it  has  accepted; 
Alton  Mfg.  Co.  v.  Garrett  Biblical  Institute,  148  111.  App.  31,  holding  that  a  cor- 
poration having  no  actual  power  to  give  authority  to  agent  can  not  estop  itself  by 
giving  apparent  authority  nor  ratify  an  act  of  agent  that  it  had  no  power  as 
principal  to  perform;  Kelly  Maus  &  Co.  v.  O'Brien  Varnish  Co.  90  111.  App.  292, 
holding  hardware  corporation  having  become  surety  on  appeal  bond  not  estopped 
to  plead  ultra  vires  though  it  obtained  benefit  of  appeal. 

Distinguished  in  Brennan  v.  Gallagher,  li)9  111.  207,  65  X.  E.  227,  holding  that 
the  ultra  vires  act  of  a  corporation  in  receiving  money  to  place  on  deposit  will 
not  defeat  recovery  of  the  sum,  where  there  is  nothing  about  it  malum  in  se; 
Chicago  Pneumatic  Tool  Co.  v.  Munsell,  107  111.  App.  346,  holding  that  president 
of  a  tool  company  could  bind  the  company  by  an  order  and  acceptance  of  a  ship- 
ment of  washers  though  such  washers  could  not  be  used  by  his  company  and  they 
had  not  been  returned  nor  tendered  back. 
Rif?lit  to  set  up  ultra  vires  as  to  irregular  act  -within  corporate  powers. 

Cited  in  Lurton  v.  Jacksonville  Loan  &  Bldg.  Asso.  187  111.  143,  58  N.  E.  218, 
Holding  that  a  corporation  is  estopped  from  setting  up  illegality  of  loan  where 
i.oans  are  within  scope  of  its  power  though  such  loan  was  contracted  in  irregular 
manner;  Rector  v.  Hartford  Deposit  Co.  190  111.  389,  60  N.  E.  528,  Affirming  92 
111.  App.  180,  holding  safety  deposit  company  which  built  needlessly  large  build- 
ing cannot  be  defeated  of  rent  by  tenants'  plea  of  ultra  vires;  Wood  v.  Supreme 
Ruling  F.  M.  C.  212  111.  527,  72  N.  E.  783,  Reversing  114  111.  App.  433,  holding 
that  insurance  corporation  cannot  set  up  ultra  vires  as  defense  on  policy  where  it 
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was  issued  to  man  beyond  the  age  limit  though  it  could  have  determined  his 
proper  age  and  the  limit  was  not  a  part  of  its  organic  laws;  Beggs  v.  Supreme 
Council  C.  K.  &  L.  A.  146  111.  App.  171,  holding  that  the  insurer  may  be  estopped 
from  raising  the  defense  of  fraud  where  by  act  of  its  agent  it  disregarded  its  by- 
law as  to  age,  it  having  apparent  authority  to  do  so  and  the  age  limit  not  being 
set  in  charter;  Chicago  v.  Norton  Mill  Co.  97  111.  App.  657,  holding  that  a  munici- 
pality mav  be  estopped  to  set  up  ultra  I'ires  on  action  for  recovery  for  work 
done  where  the  work  done  was  within  its  power  though  irregularly  executed  or 
authorized:  Foresters'  Bldg.  &  L.  Asso.  v.  Quinn,  119  111.  App.  576,  holding  that 
a  share  holder  cannot  complain  of  a  re-issue  of  stock  where  the  corporation  had 
power  to  do  so  though  it  was  assured. 
Xotlee  of  corporate  powers. 

Cited  in  Scott  v.  Bankers  Union,  73  Kan.  588,  85  Pac.  604,  that  person  taking 
promissory  note  of  corporation  is  charged  with  notice  as  to  its  power  to  issue  such 
note;  Steele  v.  Fraternal  Tribunes,  215  111.  194,  106  Am.  St.  Rep.  160,  74  N.  E. 
121,  holding  that  a  person  dealing  with  an  insurance  corporation  of  limited 
powers  is  charged  with  notice  that  it  cannot  insure  persons  past  a  certain  age; 
Columbus  Bldg.  &  L.  Asso.  v.  Kriete,  87  111.  App.  59,  holding  that  a  person  loaning 
money  or  making  deposits  with  a  building  and  loan  association  which  business  the 
association  has  no  power  to  enter  into  cannot  recover  they  being  charged  with 
notice  of  the  extent  of  associations  powers:  McCartney  v.  Sxipreme  Tent  K.  M.  132 
111.  App.  21,  holding  that  a  person  dealing  with  a  benefit  society  is  charged  with 
knowledge  that  it  has  no  power  to  make  him  a  payment  of  a  benefit  at  a  stipu- 
lated age;  Society  of  St.  Stephen  v.  Sikorski,  141  111.  App.  9,  holding  that  a 
member  of  a  society  formed  for  "social  and  religious''5  purposes  is  charged  with 
notice  that  it  cannot  undertake  projects  only  capable  of  performance  by  societies 
formed  for  pecuniary  purpose;  Beth  Moshav  Z'Keinim  v.  Grand  Lodge  I.  W.  S. 
O.  141  111.  App.  309,  holding  that  acceptance  of  dues  and  assessments  will  not 
estop  society  from  settling  up  illegality  of  assignment  of  certificate  as  contrary 
to  by  laws  of  the  order  the  insurer  being  presumed  to  know  the  limitations  in 
assignability. 
Estoppel  by  dealing  with  corporation. 

Cited  in  Imperial  Bldg.  Co.  v.  Chicago  Open  Bd.  of  Trade,  238  111.  112,  87  X.  E. 
167,  Affirming  136  111.  App.  612,  holding  that  one  dealing  with  a  corporation  may 
Bet  up  irregularity  of  incorporation  to  defeat  an  action  on  contract;  Myers  v. 
Equitable  Bldg.  &  L.  Soe.  92  111.  App.  33,  holding  that  the  acceptance  of  the  bene- 
iits  of  an  ultra  viras  contract  of  employment  with  an  official  does  not  create  an 
estoppel  as  against  corporation. 

64  L.  R.  A.  405,  STATE  EX  REL.  SHEETS  v.  PITTSBURG,  C.  C.  &  ST.  L.  R.  CO. 
68  Ohio  St.  9,  96  Am.  St.  Rep.  635,  67  N.  E.  93. 

Followed  without  discussion  in  Pennsylvania  Co.  v.  State.  69  Ohio  St.  537,  70 
N.  E.  1128. 
Validity  of  railroad  relief  associations. 

Cited  in  Barden  v.  Atlantic  Coast  Line  R.  Co.  152  N.  C.  333,  49  L.R.A.(X.^.) 
809,  67  S.  E.  971  (dissenting  opinion),  on  railroad  employe's  relief  contract  as 
•not  being  against  public  policy  because  of  agreement  on  part  of  employe  to  waive 
cause  of  action  on  acceptance  of  benefits;  Atlantic  Coast  Line  R.  Co.  v.  Dunning, 
94  C.  C.  A.  128,  166  Fed.  859:  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  341, 
45  So.  761, — holding  that  a  "relief  and  hospital  department  contract"  in  which 
employee  agrees  to  release  master  from  liability  on  voluntary  acceptance  of  bene- 
fits under  the  contract  is  not  against  public  policy;  King  v.  Atlantic  Coast  Line 
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R.  Co.  157  N.  C.  61,  48  L.R.A.  (X.S.)  458,  72  S.  E.  801,  holding  that  it  is  not  ultra 
trires  for  railroad  company  to  establish  relief  department  for  benefit  of  employees, 
in  case  of  sickness,  charging  members  fee  and  contributing  to  its  support. 
Powers  of  railroad  company  within  scope  of  its  business. 

Cited  in  State  v.  Hocking  Valley  Ry.  12  Ohio  C.  C.  X.  S.  61,  31  Ohio  C.  C.  185, 
holding  that  railroad  company  cannot  hold  stock  in  coal  mine  company  though  the 
latter  also  operates  a  railway  from  its  mine  to  the  line  of  the  railroad  company. 

Cited  in  footnote   to   Canton   v.  Canton   Warehouse   Co.   65   L.R.A.   561,  which 
holds  that  grant  to  railroad  company  of  right  to  cross  highways  in  cities  includes 
right  to  lay  water  pipes  for  supplying  locomotives  along  the  right  of  way. 
Liability  to  employees  as  affected  by  contract. 

Cited  in  Garrison  v.  Cincinnati,  H.  &  D.  R.  Co.  15  Ohio  S.  &  C.  P.  Dec.  559,  3 
Ohio  L.  Rep.  135,  holding  that  express  company  cannot  by  contract  relieve  itself 
from  liability  to  an  employee  caused  by  its  negligence. 
Insurance  contracts. 

Cited  in  State  v.  Willett,  171  Ind.  302,  23  L.R.A.(N.S.)    197,  86  N.  E.  68,  de- 
fining life  and  accident  insurance. 
Status   of  benefit    societies   as   regards   insurance   laws. 

Cited  in  Brotherhood  of  R.  Trainmen  v.  Taylor,  9  Ohio  C.  C.  N.  S.  20,  29  Ohio 
C.  C.  174,  holding  state  insurance  laws  not  applicable  to  beneficiary  association  of 
railway  employees;  State  v.  Toledo  &  L.  Co.  Burial  Asso.  8  Ohio  C.  C.  N.  S.  244, 
28  Ohio  C.  C.  407,  on  whether  burial  society  is  governed  by  state  insurance  laws. 

64  L.  R.  A.  413,  COOKE  v.  MARSHALL,  191  Pa.  315,  196  Pa,  200,  43  Atl.  334,  46 

Atl.  447. 
Legality   of   increase  of   stock. 

Cited  in  Re  Duryea  Power  Co.  159  Fed.  787,  holding  that  definite  notice  to 
stockholders  and  the  public  that  an  increase  of  stock  is  to  rest  on  a  receipt 
by  corporation  of  a  patent  is  necessary  and  the  valuation  of  patent  must  be 
made  known. 

64  L.  R.  A.  418,  STATE  EX  REL.  WELLFORD  v.  WILLIAMS,  110  Tenn.  549,  75 

S.  W.  948. 
Taxpayer's   right   to   inspect   public   records. 

Cited  in  Clement  v.  Graham,  78  Vt.  326,  63  Atl.  146,  holding  that  mandamus 
will  issue  to  allow  tax  payer  to  inspect  record  of  receipts  and  expenditures  in 
auditors  office  for  purpose  of  investigating  suspected  irregularities. 
Mandamus   to  compel   inspection   of  corporate  boolts. 

Cited  in  Brown  v.  Crystal  Ice  Co.  122  Tenn.  242,  122  S.  W.  84,  19  Ann.  Cas. 
308,  holding  that  mandamus  is  most  direct  remedy  to  compel  inspection  of  cor- 
porate books  by  stockholder. 

64  L.  R.  A.  437,  NASHVILLE  R.  CO.  v.  HOWARD,  112  Tenn.  107,  78  S.  W.  1098, 
AdmiNsibility   of  evidence   of   condition   before   and   after   accident. 

Cited  in  note  (32  L.R.A.  (N.S.)  1086)  on  admissibility  of  evidence  of  condition 
before  and  after  accident  of  property  whose  defects  alleged  to  have  caused  injury. 
Imputed  negligence  of  parent  to  child. 

Cited  in  Northern  Texas  Traction  Co.  v.  Roye,  38  Tex.  Civ.  App.  605,  86  S.  W. 
621.  on  the  imputation  of  negligence  of  parent  or  guardian  to  child  in  their  care. 

Cited  in  footnote  to  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  70  L.R.A.  503,  which 


04  L.R.A.  437]  L.  R.  A.  CASES  AS  AUTHORITIES.  972 

holds  parent's  or  guardian's  negligence  not  imputable  to  child  non  sni  juris  in 
action  by  it  for  injuries  to  his  person. 

Cited  in  notes  (18  L.R.A. (M.S.)  322)  on  contributory  negligence  of  parent  or 
custodian  as  bar  to  action  by  child  for  negligent  injuries;  (110  Am.  St.  Rep.  284) 
on  imputed  negligence  of  parent  to  child. 

04  L.  R.  A.  443,  PENNSYLVANIA  R.  CO.  v.  NAIVE,  112  Tenn.  239,  79  S.  W. 

124.     • 
Liability    of   carrier   respecting   nooils    after   arrival. 

Cited  in  Poythress  v.  Durham  &  S.  R.  Co.  148  N.  C.  393,  18  L.R.A.  (N.S.)  430, 
62  S.  E.  515,  holding  that  notice  of  arrival  and  allowance  of  a  reasonable  time 
for  removal  will  relieve  carrier  of  all  liability,  as  to  goods,  as  a  carrier. 
—  Duty  to  take  notice  of  local   customs. 

Cited  in  Inman  v.  Elk  Cotton  Mills,  116  Tenn.  147,  92  S.  W.  700,  on  duty  of 
shipper    or  consignee   to   take   notice   of    well   established   custom    of    suspending 
railroad  business  on  holiday. 
Burden   of   carrier   to   show   absence   of    negligence   in    carrying   of   goods. 

Cited  in  Philadelphia,  B.  &  VV.  R.  Co.  v.  Diilendal,  109  Md.  505,  72  Atl.  193, 
holding  it  to  be  duty  in  connecting  carrier  on  suit  for  delivery  of  peaches  in  bad 
condition  that  they  were  received  by  him  in  that  condition  from  initial  carrier 
where  it  is  shown  that  they  were  delivered  in  good  condition  to  initial  carrier. 

Cited  in  note    (31  L.R.A.  (N.S.)    103)    on  burden  of  proof  on  terminal  carrier 
as  to  where  damage  occurred. 
Presumption   of   similarity  of  foreign   law. 

Cited  in  note   (67  L.R.A.  53)   on  presumption  that  law  of  other  jurisdiction  is 
same  as  that  of  forum. 
Conflict  of  laws  at*  to  carrier's  contracts. 

Cited  in  note    (18  L.R.A. (N.S. )    883)    on  conflict  of  laws  as  to  carrier's  con- 
tracts. 
Harmless  error. 

Cited  in  Lowry  v.  Southern  R.  Co.  117  Tenn.  515,  101  S.  W.  1157,  as  an  appli- 
cation of  harmless  error  rule. 

64  L.  R.  A.  451,  CONTINENTAL  F.  INS.  CO.  v.  WHITAKER,  112  Tenn.  151,  105 

Am.  St.  Rep.  916,  79  S.  W.  119. 
Penalty  for  failure  to  pay  policy  in  bad   faith. 

Cited  in  Arkansas  Ins.  Co.  v.  McManus,  86  Ark.  123,  110  S.  W.  797,  holding  a 
statute  imposing  penalty  and  attorney's  fees  on  insurance  company  for  failure  to 
pay  on  policy  if  withheld  in  bad  faith,  not  to  be  unconstitutional  on  any  grounds, 
and  a  valid  police  regulation:  New  Amsterdam  Casualty  Co.  v.  Shields,  85 
C.  C.  A.  122,  155  Fed.  58,  holding  same  as  to  penalty. 
Forfeiture  by  failure  to  make  timely  proof  of  loss. 

Cited  in  Connecticut  F.  Ins.  Co.  v.  Colorado  Leasing  Min.  &  Mill.  Co.  50  Colo. 
442,  116  Pac.  154,  Ann.  Gas.  1912C,  597,  holding  that  failure  to  present  proofs  of 
loss  within  stipulated  time  had  effect  of  delaying  day  of  payment  but  not  to  bar 
action  on  policy;  Preferred  Acci.  Ins.  Co.  v.  Fielding,  35  Colo.  26,  83  Pac.  1013, 
9  Ann.  Cas.  916,  holding  that  failure  to  give  notice  of  death  for  over  two  months 
will  not  work  a  forfeiture  of  rights  where  failure  of  immediate  notice  is  not 
included  expressly  as  one  of  the  grounds  of  forfeiture. 

Distinguished  in  Blackman  v.  United  States  Casualty  Co.  317  Tenn.  589,  103  S. 
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W.  784,  where  failure  to  give  notice  of  death  was  made  a  ground  of  forfeiture 

in  the  policy. 

Breach   of  warranties   not   material   to   the  risk. 

Cited  in  Carp  v.  Queen  Ins.  Co.  116  Mo.  App.  541,  92  S.  W.  1137,  on  the  failure 
to  keep  inventories  in  fire  proof  safe  as  not  being  a  ground  of  forfeiture  unless 
material  to  the  risk. 

Distinguished  in  Scottish  Union  &  Nat.  Ins.  Co.  v.  Weeks  Drug  Co.  55  Tex. 
Civ.  App.  265,  118  S.  W.  10S6,  holding  that  failure  to  keep  account  of  cash  sales 
showing  business  transacted  as  provided  for  in  policy  vitiated  policy  of  insur- 
ance; Carpenter  v.  Trinity  &  B.  Valley  R.  Co.  56  Tex.  Civ.  App.  631,*  119  S.  W. 
335,  holding  that  warranty  against  excess  of  insurance  renders  policy  void  not- 
withstanding provision  of  article  3090aa  of  Revised  Statutes. 
Effect  of  agent's  insertion  in  application  of  false  answers. 

Cited  in  notes    (107  Am.  St.  Rep.  110;   4  L.R.A.  (N.S.)    608;   16  L.R.A. (N.S.) 
123G)    on  effect  of  agent's  insertion  in  application  of  false  answers  to  questions 
correctly  answered  by  insured. 
Validity  of  classification   of   businesses. 

Cited  in  Monteleone  v.  Seaboard  F.  &  M.  Ins.  Co.  126  La.  815,  52  So.  1032, 
holding  that  exercise  of  discretion  by  legislature  in  respect  to  classification  of 
business  occupation  cannot  be  interfered  with  by  courts  so  long  as  it  is  kept 
within  constitutional  limits. 

64  L.  R.  A.  458,  LANIER  v.  BOX,  112  Term.  393,  79  S.  W.  1042. 
Disability  to  inherit  from   commission   of  crime. 

Cited  in  State  v.  Lancaster,  119  Tenn.  616,  14  L.R.A. (N.S.)  993,  14  Ann.  Gas. 
953,  011  the  right  to  inherit  from  wife  as  affected  by  her  murder  by  the  husband; 
Perry  v.  Strawbridge,  209  Mo.  632,  16  L.R.A.(N.S.)  248,  123  Am.  St.  Rep.  510, 
108  S.  W.  641,  14  Ann.  Cas.  92,  holding  under  statute  that  the  heirs  of  a  suicid- 
ing husband  who  previously  murdered  his  wife  have  no  right  of  inheritance 
through  husband  to  wife's  property. 

Cited  in  note  (3  L.R.A. (N.S.)  727,  728)  on  homicide  as  affecting  devolution  of 
property. 

Distinguished  in  McAllister  v.  Fair,  72  Kan.  537,  3  L.R.A. (N.S.)  731,  115  Am. 
St.  Rep.  233,  84  Pac.  112,  7  Ann.  Cas.  973,  where  the  property  devolved  by  ex- 
press statutory  provision  and  not  by  will,  insurance  policies  or  the  like;  Bedding- 
field  v.  Estill,  118  Tenn.  44,  9  L.R.A. (N.S.)  642,  100  S.  W.  108,  11  Ann.  Cas.  904, 
where  the  property  in  question  was  an  estate  in  the  entirety. 
Validity  of  oral  assignment  of  policy. 

Cited  in  Nashville  Trust  Co.  v.  First  Nat.  Bank,  123  Tenn.  628,  134  S.  W.  31], 
holding  that  oral  assignment  of  life  insurance  policy  is  valid. 

64  L.  R.  A.  470,  RAINS  v.  MAXWELL  HOUSE  CO.  112  Tenn.  219,  79  S.  W.  114, 

2  Ann.  Cas.  488. 
Statutory  limitation  of   Innkeeper's   liability   for   undeposited    goods. 

Cited  in  note  (22  L.R.A. (N.S.)  577,  579)  on  effect  of  statute  limiting  inn- 
keeper's liability  for  goods  not  delivered  into  his  custody. 

64  L.  R.  A.  474,  BEKKELAND  v.  LYONS,  96  Tex.  255,  72  S.  W.  56. 
Presumption  as  to  want  of  probable  canne  npon  acquittal  or  other  favor- 
able termination. 

Cited  in  Eckerle  v.  Higgins,  159  Mo.  App.  183,  140  S.  W.  616,  holding  that 
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record  of  voluntary  dismissal  of  prosecution  by  prosecuting  attorney  without 
hearing  before  justice  does  not  make  prima  facie  case  of  want  of  probable  cause; 
Lindsey  v.  Couch,  22  Okla.  12,  98  Pac.  973,  18  Ann.  Gas.  60,  on  acquittal  not 
raising  presumption  of  want  of  probable  cause  in  action  for  damages  against 
prosecuting  witness:  Downing  v.  Stone,  152  N.  C.  531,  136  Am.  St.  Rep.  841,  68 
S.  E.  9,  holding  that  an  acquittal  by  a  justice  having  final  jurisdiction  of  the 
case  is  admissible  to  show  termination  of  the  proceedings  and  not  to  show  want 
of  probable  cause  in  action  for  malicious  prosecution  against  prosecuting  wit- 
ness; Cunningham  v.  Moreno,  9  Ariz.  304,  80  Pac.  327,  holding  that  to  sustain 
malicious  prosecution  action  plaintiff  must  show  want  of  probable  cause  further 
than  that  grand  jury  on  information  took  no  further  steps  against  plaintiff; 
Catzen  v.  Belcher,  64  W.  Va.  321,  131  Am.  St.  Rep.  903,  61  S.  E.  930,  16  Ann.  Cas. 
715,  holding  that  acquittal  by  a  justice  having  jurisdiction  to  try  and  punish 
on  conviction  will  not  be  taken  as  prima  facie  evidence  of  want  of  probable 
cause  in  tiie  accusation  and  also  citing  annotation  on  same  point. 

Annotation  cited  in  Smith  v.  Clark,  37  Utah,  129,  26  L.R.A.(N.S-)  959,  106 
Pac.  653,  Ann.  Cas.  1912B,  1366,  holding  that  a  mere  discharge  of  accused  by  the 
committing  magistrate  without  a  hearing  and  judicial  investigation  is  no  indi- 
cation of  want  of  probable  cause  in  the  accusation. 

Cited   in  notes    (3   L.R.A.(!N.S.)    930)    on  discharge  of   accused   by   examining 
magistrate  as  evidence  of  want  of  probable  cause;    (15  L.R.A.(N.S.)    1146)    on 
effect  of  presumption  of  probable  cause  for  prosecution,  or  procurement  of  con- 
viction by  fraud,  perjury,  etc. 
Restriction   of   evidence   to   point   on   which    it   in   admissible. 

Cited  in  Bell  v.  Missouri,  K.  &  T.  R.  Co.  36  Tex.  Civ.  App.  570,  82  S.  W.  1073, 
holding  that  evidence  admissible  on  but  one  issue  is  only  entitled  to  admission 
under  confining  instructions  on  the  point  to  which  it  is  applicable;  Texas  &  P. 
R.  Co.  v.  Slaughter,  37  Tex.  Civ.  App.  627,  84  S.  W.  1085,  holding  that  it  is 
proper  to  deny  consideration  of  evidence  on  a  point  to  which  it  is  not  properly 
related  where  it  has  been  admitted  on  another  issue;  Missouri,  K.  &  T.  R.  Co. 
v.  Cherry,  44  Tex.  Civ.  App.  237,  97  S.  W.  712,  holding  that  where  evidence  is 
admitted  only  for  a  particular  purpose  it  is  error  to  refuse  to  charge  limiting  it 
to  that  purpose. 

64  L.  R.  A.  491,  WESTERN  U.  TELEG.  CO.  v.  BAREFOOT,  97  Tex.   159,  76 

S.  W.  914. 
Delivery  of  message  to  person  authorized  to  receive  it. 

Cited  in  Sweet  v.  Western  U.  Teleg.  Co.  139  Mich.  332,  102  N.  W.  850,  5  Ann. 
Cas.  730,  holding  that  delivery  of  a  message  to  person  in  care  of  whom  it  is  sent, 
when  the  addressee  has  left  town  absolves  the  company  from  any  further  duty; 
Murray  v.  Western  U.  Teleg.  Co.  74  S.  C.  68,  54  S.  E.  209,  holding  telegraph 
company  not  liable  for  failure  of  agent  to  transmit  a  reply  to  message  to  his 
principal,  the  sender  being  authori/.ed  to  receive  the  reply;  Western  U.  Teleg.  Co. 
v.  Bryant,  35  Tex.  Civ.  App.  444,  80  S.  W.  406,  holding  that  a  parol  agreement 
that  message  sent  in  care  of  another  than  addressee  was  to  be  delivered  to  ad- 
dressee only  is  admissible  to  absolve  company  from  liability  for  not  delivering  it 
to  such  person ;  Western  U.  Teleg.  Co.  v.  Shaw,  40  Tex.  Civ.  App.  278,  90  S.  W. 
58,  holding  that  delivery  of  a  message  to  a  corporation  in  whose  care  it  is  sent 
absolves  company  from  liability  should  it  then  fail  to  reach  addressee. 
Authority  of  agents  of  carriers. 

Cited  in  note   (131  Am.  St.  Rep.  326)   on  authority  of  agents  of  carriers. 
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64  L.  R.  A.  494,  AUSTIN  &  X.  W.  R.  CO.  v.  CLUCK,  97  Tex.  172,  104  Am.  St. 

Rep.  863,   77   S.   W.   403,   1   Ann.  Cas.  261. 
Judicial   power   to   compel   submission   to   personal   physical   examination. 

Cited  in  Texas  C.  R.  Co.  v.  \YheeliT,  52  Tex.  Civ.  App.  608,  116  S.  W.  83, 
to  the  point  that  plaintiff  in  action  for  personal  injury  may  refuse  to  submit  to 
physical  examination;  May  v.  Northern  P.  R.  Co.  32  Mont.  529,  70  L.R.A.  114, 
footnote  p.  Ill,  81  Pac.  328,  4  Ann.  Cas.  605,  holding  that  in  the  absence  of  legis- 
lation the  trial  court  may  not  compel  plaintiff  in  personal  injury  action  to  sub- 
mit to  physical  examination  by  physicians;  International  &  G.  N.  R.  Co.  v. 
Gready,  36  Tex.  Civ.  App.  538,  82  S.  W.  1061,  holding  that  plaintiff  on  submit- 
ting to  physical  examination  could  not  be  compelled  to  submit  to  any  further 
examination  than  he  was  willing  to  undergo. 

Cited  in  footnote  to  Atchison  T.  &  S.  F.  R.  Co.  v.  Palmore,  64  L.R.A.  90,  which 
sustains  right  to  compel  physical  examination  of  injured  eyes,  though  involving 
ues  of  drugs  for  dilating  pupils. 

Cited  in  notes  (2  L.R.A.  (N.S.)  387)  on  waiver  of  right  to  object  to  physical 
examination  or  exhibition  of  person;  (23  L.R.A.  (N.S.)  463)  on  power  to  compel 
physical  examination. 

Distinguished  in  Houston  &  T.  C.  R.  Co.  v.  Anglin,  99  Tex.  354,  2  L.R.A.(N.S.) 
388,  89  S.  W.  966,  where  the  plaintiff  had  voluntarily  exhibited  his  chest  to  the 
jury  previous  to  demand  by  defendant  to  resubmit  to  examination  by  defendant's 
physician;  Gray  v.  State,  55  Tex.  Crim.  Rep.  Ill,  22  L.R.A.(N.S.)  525,  114  S.  W. 
635  (on  rehearing)  holding  that  accused  has  right  to  have  body  of  victim  exam- 
ined to  obtain  exact  evidence  as  to  whether  shots  fired  entered  back  or  breast. 

Disapproved  in  Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  403,  holding  that  insur- 
ance company  is  entitled  to  have  body  of  deceased  exhumed  to  ascertain  cause  of 
death  by  examination. 
Testimony  on   refusal  of  plaintiff  to   submit   to   physical   examination. 

Followed  in  Houston  Electric  Co.  v.  Lawson,  37  Tex.  Civ.  App.  196,  85  S.  W. 
459,  holding  that  defendant  should  be  allowed  to  prove  that  plaintiff  objected  to 
a  motion  made  to  have  a  committee  of  physicians  appointed  to  examine  extent 
of  injuries. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Mitchell,  40  Tex.  Civ.  App.  634,  90 
S.  W.  716,  holding  admissible  evidence  that  plaintiff  had  refused  to  submit  to 
physical  examination  by  physicians  agreed  upon  by  counsel  though  no  motion 
had  been  made  to  submit  to  a  committee  of  physicians. 

64  L.  R.  A.  501,  WALL  v.  NORFOLK  &  W.  R.  CO.  52  W.  Va.  485,  94  Am.  St. 

Rep.  948,  44  S.  E.  294. 

Attachment  of  foreign   cars  sent   into   state  to  he   unloaded   and  returned 
loaded. 

Cited  in  Connery  v.  Quiiicy,  O.  &  K.  C.  R.  Co.  92  Minn.  241,  64  L.R.A.  627, 
104  Am.  St.  Rep.  659,  99  N.  W.  365,  2  Ann.  Cas.  347,  holding  that  car  of  foreign 
connecting  carrier  sent  into  this  state  with  freight  to  be  unloaded  and  then 
reloaded  and  returned  in  the  customary  manner  of  business  is  not  subject  to  an 
attachment  issued  in  local  courts;  Johnson  v.  Union  P.  R.  Co.  29  R.  I.  86,  132 
Am.  St.  Rep.  799,  69  Atl.  298;  Johnson  v.  Union  P.  R.  Co.  145  Fed.  250,  holding 
that  a  carrier  in  possession  of  another's  cars  under  agreement  by  which  they  are 
to  be  unloaded  and  returned,  cannot  be  compelled  to  surrender  them  as  garnishee 
in  an  action  by  foreign  attachment  against  the  owner. 

Cited  in  footnote  to  Connery  v.  Quincy,  O.  &  K.  C.  R.  Co.  64  L.R.A.  624,  which 
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holds  car  of  foreign  railroad  company  sent  into  state  with  freight  for  delivery 

not  liable  to  attachment. 

Garnishment  of  cars  used  in  hauling  interstate  freight. 

Cited  in  Seibels  v.  Northern  C.  R.  Co.  80  S.  C.  142,  16  L.R.A.  (N.S.)  1031,  61 
S.  E.  435 ;  George  D.  Shore  &  Bro.  v.  Baltimore  &  O.  R.  Co.  76  S.  C.  476,  57  S.  E. 
520,  11  Ann.  Cas.  909, — holding  that  a  railroad  car  sent  loaded  from  one  state 
into  another  and  to  be  returned  loaded  to  former  state  cannot  be  attached  in  the 
latter  state. 

Cited  in  notes  (104  Am.  St.  Rep.  664;  16  L.R.A.(N.S.)  1026)  on  attachment  or 
garnishment  of  foreign  railroad  car;  (54  L.  ed.  U.  S.  710)  on  attachment  or 
garnishment  of  foreign  railway  cars  as  affecting  interstate  commerce. 

Disapproved  in  De  Rochemont  v.  New  York  C.  &  H.  R.  R.  Co.  75  N.  H.  160, 
29  L.R.A.  (N.S.)  530,  71  Atl.  868;  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  217 
U.  S.  175,  54  L.  ed.  719,  27  L.R.A.(N.S.)  829,  30  Sup.  Ct.  Rep.  463,  18  Ann.  Cas. 
907, — Reversing  146  Fed.  412,  holding  cars  within  the  state  by  the  agency  of 
another  carrier  may  be  attached  without  necessarily  interfering  with  interstate 
commerce;  Southern  Flour  &  Grain  Co.  v.  Northern  P.  R.  Co.  127  Ga.  633,  9 
L.R.A.(N.S.)  857,  119  Am.  St.  Rep.  356,  56  S.  E.  742,  9  Ann.  Cas.  437,  holding 
that  car  of  initial  carrier  coming  into  this  state  on  another  road  subject  to  re- 
loading of  interstate  freight  is  not  for  the  fact  that  it  is  engaged  in  hauling 
interstate  freight  exempt  from  being  garnisheed  for  debts  of  owner. 
Attachment  in  violation  of  interstate  commerce  clause. 

Cited   in   Rosenbush   v.   Bernheimer,   211   Mass.   154,   97   N.   E.   984,   Ann.   Cas. 
1913A,  1317,  holding  that  statutes  providing  for  attachment  of  goods  by  trustee 
process  cannot  be  held  to  violate  federal  constitution,  in  relation  to  interstate 
commerce  clause. 
Property  rights  superior   to   attachment   for   debts   of  others. 

Cited  in  Lipscomb  v.  Condon,  56  W.  Va.  424,  67  L.R.A.  684,  107  Am.  St.  Rep. 
938,  49  S.  E.  392,  holding  oral  executed  transfer  of  stock  without  certificate  in 
good  faith  gave  transferrer  title  superior  to  attachment. 
Statutes  of  foreign  cars  on  connecting  carriers  roads. 

Cited  in  Earle  v.  Chesapeake  &  O.  R.  Co.  127  Fed.  240,  holding  that  though 
foreign  carrier's  cars  entered  Pennsylvania  loaded  and  were  reloaded  and  returned 
such  carrier  could  not  be  held  to  be  doing  business  in  former  state  the  cars  in 
effect  being  hired  by  roads  on  which  they  were  carried. 
Execution  sale  of  property  necessary  to  operation  of  franchise. 

Cited  in  note  (31  L.R.A.  (N.S.)  637,  640)  on  execution  or  judicial  sale  of  cor- 
porate property  necessary  to  operation  of  franchise. 

64  L.  R.  A.  510,  STATE  EX  REL.  HOFFMAN  v.  JUSTUS,  91  Minn.  447,  103 
Am.  St.  Rep.  521,  98  N.   W.  325,  1   Ann.  Cas.  91. 

Followed  without  discussion  in  State  v.  Weiss,  97  Minn.  128,  105  N.  W.  1127, 
7  Ann.  Cas.  932. 
Class   legislation. 

Cited  in  Des  Moines  v.  Bolton,  128  Iowa,  113,  102  N.  W.  1045,  5  Ann.  Cas.  906, 
holding  a  city  ordinance  requiring  the  owner  of  an  express  wagon  or  other  con- 
vevance  used  for  conveying  persons  or  property  for  hire,  to  pay  a  license  tax  is 
not  unconstitutional  for  want  of  uniformity;  State  ex  rel.  Board  of  Education 
v.  Brown,  97  Minn.  411,  5  L.R.A. (N.S.)  335,  100  N.  W.  477,  holding  legislative 
act  legalizing  school  bonds  heretofore  voted  upon  by  cities  for  school  houses  was 
not  unconstitutional  as  class  legislation. 
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— —  Sunday    laws. 

Cited  in  State  ex  rel.  Temple  v.  Barnes,  22  N.  D.  29,  37  L.R.A.  (X.S.)  119, 
132  N.  W.  215,  holding  that  statute  prohibiting  theatrical  performances  on  Sun- 
day is  constitutional;  Re  Cakhvell,  82  Xeb.  547,  118  X.  W.  133,  holding  that 
statute  regulating  and  prohibiting  certain  labor  on  Sunday  is  constitutional ; 
Carr  v.  State,  175  Ind.  254,  32  L.R.A.  (X.S.)  119(5,  93  X.  E.  1071,  holding  that 
statute  which  exempts  baseball  players  from  its  provisions  against  games  etc. 
on  Sunday  is  not  unconstitutional. 

64  L.  R.  A.  513,  ISLE  v.  CRAXBY,  199  111.  39,  64  X.  E.  1065. 
Right   of  nnadjmHved   inssite  to  appear  by   next   frlentl. 

Cited  in  Lindly  v.  Lindly,  102  Tex.  141,  113  S.  W.  750,  on  the  right  of  persons 
not  declared  insane  to  be  represented  in  suit  by  next  friend  on  grounds  that  they 
are  incapable  from  infirmity  of  mind  to  look  after  their  own  interests  and  also 
citing  annotation  on  same  point. 

Cited  in  note   (130  Am.  St.  Rep.  844)   on  capacity  of  insane  persons  to  sue  or 
be  sued. 
Proper   method    to   institnte   Inquiry   as   to   Insanity. 

Cited  in  Peters  v.  Townsend,  93  Ark.  108,  124  S.  W.  255,  holding  that  power  of 
court  to  hear  and  determine  action  against  insane  person  involves  power  to 
inquire  into  his  mental  condition  so  as  to  protect  his  interest,  but  extends  no 
further:  Post's  Estate,  19  Pa.  Dist.  R.  62,  holding  that  proper  method  of  bring- 
ing fact  of  insanity  of  defendant  before  court  is  by  petition  which  should  contain 
full  and  explicit  statement  of  all  circumstances. 

64  L.  R.  A.  534,  MURRAY  v.  WILCOX,  122  Iowa,  188,  101  Am.  St.  Rep.  263, 

97  X.  W.  1087. 
Exemption  from  service  of  nonresident  attending-  court. 

Cited  in  Long  v.  Hawken,  114  Md.  238,  42  L.R.A. (X.S.)  1105,  79  Atl.  190, 
holding  that  when  non-resident  defendant  conies  into  state  for  purpose  of  testify- 
ing at  trial,  he  is  exempt  from  service  of  civil  process  while  in  attendance  and 
for  reasonable  time  for  returning;  Martin  v.  Bacon,  76  Ark.  160,  113  Am.  St. 
Rep.  81,  88  S.  W.  863,  6  Ann.  Cas.  336,  holding  that  service  of  non-resident  while 
in  state  attending  court  to  prevent  forfeiting  of  bail  bond  is  void  and  should 
be  set  aside. 

Cited   in   note    (27   L.R.A.  (X.S.)    1333)    on  right  of  nonresident  to   exemption 
from  process  while  within  jurisdiction  pursuant  to  condition  of  bail  bond. 
Criminal  cases. 

Cited  in  Kaufman  v.  Garner,  173  Fed.  554,  holding  that  the  exemption  of  a 
defendant  from  service  while  within   jurisdiction  attending  court  applies  to  at- 
tendance in  criminal  case  as  well  as  civil. 
Appearance  giving  general  jurisdiction. 

Cited  in  Davis  v.  Cleveland,  C.  C,  &  St.  L.  R.  Co.  146  Fed.  406,  holding  that 
appearance  of  defendant  for  purposes  of  removal  of  cause  from  state  court  does 
not  estop  it  from  challenging  jurisdiction  of  this  or  the  state  court  or  claiming 
exemption  from  suit  for  non  residence. 

64  L.  R.  A.  538,  HOFF  v.  SHOCKLEY,  122  Iowa,  720,  101  Am.  St.  Rep.  289,  98 

X.  W.  573. 
Liability    of   owner    for   acts   of   Independent   contractor. 

Cited   in  Brown  v.  Rockwell  City  Canning  Co.  132  Iowa,  639,  110  X.  W.  12, 
L.  R.  A.  Au.  Vol.  VI.— 62. 
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holding  building  owner  not  liable  for  injury  caused  by  negligence  of  agent  of 
elevator  company  in  testing  an  elevator  which  it  had  installed  in  the  building 
previous  to  its  acceptance. 

Cited  in  note  (37  L.R.A.  (N.S.)  759)  on  liability  for  act  of  independent  con- 
tractor, affecting  safety  of  highway. 

04  L.  R.  A.  542,  SAYLOR  v.  PARSONS,  122  Iowa,  679,  101  Am.  St.  Rep.  283,  98 

N.  W.  500. 
Contributory    negligence   of    person    in   act   of   rescuing   another. 

Cited  in  Bracey  v.  Northwestern  Improv.  Co.  41  Mont.  346,  137  Am.  St.  Rep. 
738,  109  Pac.  706,  holding  that  one  who  without  rashness  attempts  to  rescue 
another  person  from  peril  caused  by  defendant's  negligence  may  recover  for  in- 
jury received  in  affecting  rescue;  Dixon  v.  New  York,  N.  H.  &  H.  R.  Co.  207 
Mass.  131,  92  N.  E.  1030,  holding  that  railroad  company  is  liable  for  death  of 
person  who  was  killed  while  attempting  to  rescue  another  person,  if  it  was  guilty 
of  negligence  towards  either  of  such  persons;  Norris  v.  Atlantic  Coast  Line  R. 
Co.  152  N.  C.  514,  27  L.R.A.  (N.S.)  1074,  67  *S.  E.  1017,  holding  it  not  to  be 
contributory  negligence  as  a  matter  of  law  where  person  injured  is  at  the  time 
rushing  to  aid  of  a  friend  who  is  in  imminent  danger  of  being  killed  by  a  train 
negligently  operated. 

Cited  in  note  (27  L.R.A. (N.S.)  10G9)  on  voluntarily  incurring  danger  to  save 
life  as  contributory  negligence. 

64  L.  R.  A.  545,  COWAN  v.  WESTERN  U.  TELEG.  CO.  122  Iowa,  379,  101  Am. 

St.  Rep.  268,  98  N.  W.  281. 
Recovery  for  negligent  delivery  of  telegram. 

Cited  in  Wells  v.  Western  U.  Teleg.  Co.  144  Iowa,  618,  24  L.R.A. (N.S.)  1053, 
338  Am.  St.  Rep.  317,  123  N.  W.  371,  holding  that  telegraph  company  is  liable 
to  parties  interested  for  knowingly  or  negligently  delivering  fictitious  message; 
Markley  v.  Western  U.  Teleg.  Co.  144  Iowa,  112,  138  Am.  St.  Rep.  263,  122  N. 
W.  136,  holding  that  sendee  of  telegram  may  bring  action  in  tort  for  negligent 
delay  in  its  delivery;  Potter  v.  Western  U.  Teleg.  Co.  138  Iowa,  412,  136  N.  \V. 
130,  holding  that  failure  to  leave  proper  notice  of  receipt  of  message  for  plaintiff 
or  to  look  him  up  where  he  could  easily  have  been  found  is  sufficient  evidence  of 
negligence;  Foreman  v.  Western  U.  Teleg.  Co.  141  Iowa,  35,  19  L.R.A.  (N.S.)  370, 
116  N.  W.  724,  allowing  recovery  for  failure  to  deliver  death  message,  but  holding 
that  mental  suffering  will  not  be  presumed  from  relationship  by  affinity  and 
must  be  proven. 

Distinguished  in   Bowyer  v.   Western   U.   Teleg.   Co.   130   Iowa,   325,   5   L.R.A. 
(N.S.)    985,  106  N.  W.  748,  where  telegram  was  negligently  delivered  to  wrong 
person  who  seeks  to  recover  for  resulting  damage. 
—  Mental  pnin  and  ang'uish. 

Cited  in  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  504,  67  L.R.A.  992,  103 
Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  on  the  allowance  of  damages 
for  mental  pain  and  anguish  from  negligence  in  delivery  of  message;  Hurlburt 
v.  Western  U.  Teleg.  Co.  123  Iowa,  297,  98  N.  W.  794,  holding  that  recovery  may 
be  had  for  failure  to  properly  deliver  message  where  sold  ground  of  damage  is 
pain  and  anguish  from  not  receiving  notice  of  mother's  death  in  time  to  attend 
funeral;  Smith  v.  Sanborn  State  Bank,  147  Iowa.  643,  30  L.R.A. (N.S.)'  518,  140 
Am.  St.  Rep.  336,  126  N.  W.  779,  holding  that  cases  in  which  recovery  may 
be  had  for  mental  anguish  because  of  breach  of  contract  are  those  in  which 
action  for  breach  may  be  brought,  sounding  in  tort. 

Cited  in  footnotes  to  Barnes,  v.  Western  U.  Teleg.  Co.  65  L.R.A.  666,  which  sus- 
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tains  right  to  damages  for  mental  anguish  from  failure  to  deliver  telegram, 
though  unaccompanied  by  physical  suffering;  Green  v.  Western  U.  Teleg.  Co.  67 
L.R.A.  985,  which  sustains  liability  of  telegraph  company  for  mental  anguish 
of  16  year  old  girl  in  being  compelled  to  drive  two  miles  in  strange  city  after 
midnight  with  a  strange  driver  due  to  its  failure  to  deliver  telegram;  Hancock 
v.  Western  U.  Teleg.  Co.  09  L.R.A.  403,  which  denies  right  to  damages  for 
mere  disappointment  and  regret  from  failure  of  telegraph  company  promptly  to 
deliver  a  death  message;  Western  U.  Teleg.  Co.  v.  Reid,  70  L.R.A.  289,  which 
denies  father's  right  to  recover  for  mental  anguish  in  witnessing  suffering  of 
child  because  of  telegraph  company's  failure  promptly  to  deliver  telegram  sum- 
moning physician. 

Cited  in  notes  (14  L.R.A.  (X.S.)  927,  929)  on  liability  for  mental  anguish  due 
to  nondelivery  of  telegram,  preventing  traveler  from  being  met;  (117  Am.  St. 
Rep.  307 )  on  mental  suffering  as  element  of  damages  recoverable  for  failure  to 
transmit  and  deliver  telegrams. 

Disapproved  in  Rowan  v.  Western  U.  Teleg.  Co.  149  Fed.  551,  holding  damages 
for  failure  to  deliver  message   causing  mental   pain  are  not   recoverable   unless 
accompanied  by  physical  injury. 
Contract   nnd  common   law   liability  of  carriers  and   transmitters. 

Cited  in  Owens  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co.  139  Iowa,  543,  117  N.  W. 
762,  holding  that  on  injury  to  cattle  in  transit  the  shipper  may  waive  right  to 
sue  on  contract  and  sue  on  common  carriers  liability  for  tort;  Wells  v.  Western 
U.  Teleg.  Co.  144  Iowa,  621,  24  L.R.A. (N.S.)  1051,  123  X.  W.  371,  holding  that 
sendee  may  recover  for  all  damages  ensuing  from  failure  to  deliver  message  on 
grounds  that  company  is  a  common  carrier,  though  no  contract  relation  exists 
Liability  for  special  damage  from  breach  of  duty. 

Cited  in  Elzy  v.  Adams  Exp.  Co.  141  Iowa,  411,  1.19  X.  W.  705,  holding  that 
express  company  having  notice  is  liable  for  special  damages  resulting  from  neg- 
ligence in  transportation  and  delivery  of  express;  Morrow  v.  Missouri  P.  R. 
Co.  140  Mo.  App.  212,  123  S.  W.  1034,  holding  that  carrier  having  had  notice 
that  a  delay  in  returning  a  shipment  would  cause  a  loss  from  inability  to 
operate  plant  to  keep  men  employed  is  liable  for  loss  caused  by  negligent 
delay. 
Notice  to  defendant. 

Followed  in  Foreman  v.  Western  U.  Teleg.  Co.  141  Iowa,  37,  19  L.R.A. (X.S.) 
377,  116  N.  W.  724,  holding  that  it  is  not  essential  to  recovery  that  company 
knew  from  the  message  that  plaintiff  would  suffer  if  his  father  was  prevented 
from  attending  funeral  of  plaintiff's  wife  by  failure  to  deliver. 

Cited  in  Western  U.  Teleg.  Co.  v.  Benson,  159  Ala.  270,  48  So.  712,  holding  that 
the  fact  that     sendee  and  sendor  of  death  message  had  same  name  is  sufficient 
notice  of  relationship  and  that  pain  and  anguish  would  probably  result  from  a 
failure  to  properly  deliver. 
Action   on   contract   or   for  tort. 

Cited  in  Winn  v.  American  Exp.  Co.  149  Iowa,  265,  128  N.  W.  663,  on  con- 
struction of  pleading  to  determine  whether  action  is  upon  contract  or  for  tort. 
Daiuag-es  which  may  reasonably  be  anticipated. 

Cited  in  Parkinson  v.  Kortum,  148  Iowa,  222,  127  X.  W.  208,  to  the  point  that 
it  is  not  necessary  to  show  injury  actually  resulting  from  tort,  which  consists 
in  affirmative  act  of  wrong  and  not  merely  in  negligence,  to  have  been  one  which 
might  reasonably  have  been  anticipated. 
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64  L.  R.   A.  551,   TWOMBLY  v.   CONSOLIDATED  ELECTRIC  LIGHT  CO.   98 

Me.  353,  57  Atl.  85. 
Liability   of   master    for   defective   premises   or   appliances. 

Cited  in  footnotes  to  Farrell  v.  Eastern  Machinery  Co.  68  L.R.A.  239,  which 
holds  employer  selecting  and  placing  defective  plank  with  timber  designed  for 
construction  of  staging  liable  for  injury  to  employee  through  its  use;  Vogel 
v.  American  Bridge  Co.  70  L.R.A.  725,  which  holds  master  not  liable  for  injury 
to  workman  through  competent  foreman's  negligence  or  error  of  judgment  in 
requiring  use  of  piece  of  rope  improper  for  purpose  intended. 

Cited  in  note  (13  L.R.A.  (N.S.)  687)  on  liability  for  injury  to  servant  by 
defective  ladder. 

Distinguished   in   Loud   v.   Lane,    103   Me.   314,   19   L.R.A.  (X.S.)    682,   69    Atl. 
270,  where  the  defective  condition  of  appliances  was  due  to  negligence  of  fellow 
servant. 
Duty   of   inspection   of   appliances   for   nse    by   servants. 

Cited  in  Caven  v.  Bodwell  Granite  Co.  99  Me.  289,  59  Atl.  285,  holding  that 
servant  may  properly  presume  that  master  has  performed  its  duty  of  inspection, 
so  that  he  need  not  make  an  inspection  himself  under  ordinary  circumstances; 
Stork  v.  Charles  Stolper  Cooperage  Co.  127  Wis.  322,  106  N.  W.  841,  7  Ann.  Cas. 
339,  on  the  absence  of  duty  of  master  to  inspect  simple  appliances  in  which  de- 
fects are  easily  discoverable. 

—  Delegation  of  duty. 

Cited  in  footnote  to  Rincicotti  v.  John  J.  O'Brien  Contracting  Co.  69  L.R.A. 
936,  which  denies  master's  power  to  relieve  himself  of  duty  to  make  reasonable 
inspection  of  appliances  used  to  aid  servants  in  their  work  by  delegating  duty 
to  competent  employees. 

Cited  in  note   (30  L.R.A. (N.S.)   50)   on  duty  of  inspection  as  nondelegable. 

—  Ladders. 

Cited  in  Nichols  v.  Pere  Marquette  R.  Co.  145  Mich.  652.  108  N.  W.  1016, 
holding  servant  not  under  duty  to  search  for  hidden  defect  in  ladder  before  using 
he  merely  having  to  use  due  care. 

64  L.  R.  A.  554,  RE  WILLARD,  139  Cal.  501,  73  Pac.  240. 
Broker's  claims  for  sale  of  land  of  decedent's  estate. 

Cited  in  Hickman-Coleman  Co.  v.  Leggett,  10  Cal.  App.  32,  100  Pac.  1072, 
holding  that  the  claim  of  a  broker  for  sale  commissions  is  against  the  adminis- 
trator in  his  individual  capacity  for  which  the  latter  is  liable  provided  th-i 
court  makes  no  allowance. 

64  L.  R.  A.  560,  CROSS  v.  BENSON,  68  Kan.  495,  75  Pac.  558. 
Statutes  of  descent  and  distribution. 

Cited  in  Towle  v.  Towle,  81  Kan.  682,  27  L.R.A. (N.S.)   557,  107  Pac.  228,  on 
the  application  and  purpose  of  the  statutes  of  descents  and  distributions. 
As  affecting-  homestead  exemption. 

Cited  in   Towle  v.   Towle,   81   Kan.   680,   27   L.R.A.(N.S.)    553,   107   Pac.   228, 
holding  that  statute  providing  for  distribution   of  homestead  of  intestate  does 
not  violate  constitutional   homestead  exemption. 
Family  under  exemption  laws. 

Cited  in  Adams  v.  Clark,  48  Fla.  210,  37  So.  734,  on  what  persons  constitute 
members  of  family  under  homestead  exemption  laws. 
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Cited    in    note    (4    L.R.A.  (X.S.)    3S2,    383,   384,    398)    on   what   constitutes   a 
"family"  under  homestead  and  exemption  laws. 
Homesteader's    family. 

Cited  in  Aultman  v.  Price,  68  Kan.  641,  75  Pac.  1019,  holding  that  homestead 
of  deceased  owner  is  exempt  from  forced  sale  where  it  passes  to  his  widow  she 
having  constituted  his  "family"  before  death ;  Shattuck  v.  Weaver,  80  Kan.  82, 
101  Pac.  649,  holding  husband  ''family"  of  deceased  wife;  Weaver  v.  First  Nat. 
Bank,  76  Kan.  541,  16  L.R.A.  (X.S.)  113,  123  Am.  St.  Rep.  155,  94  Pac.  273, 
holding  that  homestead  taken  under  the  will  by  election  of  widow  and  occupied 
by  herself  and  children  till  they  left,  then  by  her  alone  is  exempt  from  husband's 
debts;  Towle  v.  Towle,  81  Kan.  683,  27  L.R.A.  (N.S.)  556,  107  Pac.  228,  on  the 
extension  of  the  homestead  exemption  to  family  after  death  of  owner. 
Effect  of  homestead  exemption. 

Cited  in  Freeman  v.  Funk,  85  Kan.  477,  46  L.R.A. (N.S.)  487,  117  Pac.  1024, 
holding  that  conveyance  of  land  which  is  homestead  of  grantor  cannot  be  said 
to  have  been  conveyed  to  defraud  creditors;  Holmes  v.  Holmes,  27  Okla.  150,  30 
L.R.A. (N.S.)  926,  111  Pac.  220,  holding  that  homestead  set  apart  by  probate 
court,  and  occupied  by  widow  as  home  is  not  liable  to  partition  at  suit  of  heirs 
of  deceased  husband. 

64  L.  R.  A.   568,   BIRKET  v.  ELWARD,  68  Kan.   295,   104   Am.   St.  Rep.   405, 

74  Pac.  1100,  1  Ann.  Cas.  272. 
Holder   for   value. 

Cited  in  Exchange  Nat.  Bank  v.  Coe,  94  Ark.  390,  127  S.  W.  456,  holding  that 
one  who  receives  negotiable  note  before  maturity  as  collateral  security  for  pre- 
existing debt  may  be  holder  for  value  in  due  course  of  business;  R.  J.  &  B.  F. 
Camp  Lumber  Co.  v.  State  Sav.  Bank,  59  Fla.  458,  51  So.  543,  holding  that  en- 
dorsee of  note  for  value  becomes  holder  of  legal  title  and  has  at  least  rights  there- 
in that  payee  had;  Kimmel  v.  Bean.  68  Kan.  605,  64  L.R.A.  789,  104  Am.  St. 
Rep.  415,  75  Pac.  1118,  holding  that  a  bank  taking  a  check  on  deposit  may  with 
authority  from  depositor  apply  it  to  a  past  indebtedness  though  check  in  fact 
belonged  to  depositor's  principal,  where  bank  had  no  notice;  Western  Grocer  Co. 
v.  Alleman,  81  Kan.  546,  27  L.R.A. (N.S.)  623,  135  Am.  St.  Rep.  398,  106  Pac. 
460,  holding  grantee  not  entitled  to  benefit  of  recording  act  where  the  considera- 
tion on  which  the  property  passed  to  him  was  the  cancelation  of  a  pre-existing 
indebtedness,  he  not  being  a  purchaser  for  value. 

Cited   in   note    (31  L.R.A.  (N.S.)    290,  291)    on   holder  of  bill  or  note  as  col- 
lateral as  bona  fide  holder. 
"Waiver  of  proof  of  Indorsement. 

Cited  in  Melton  v.  Pensacola  Bank  &  Trust  Co.  Ill  C.  C.  A.  166,  190  Fed. 
132.  holding  that  in  action  on  note  by  one  claiming  to  be  purchaser  admission 
in  answer  that  note  had  been  indorsed  by  payee  is  waiver  of  proof  of  such  in- 
dorsement. 

64  L.  R.  A.  572,  TWYMAN  v.  FRANKFORT,  117  Ky.  518,  78  S.  W.  446,  4  Ann. 

Cas.  622. 
Liability    for    iiejslisence    in    the    performance    of   a    public    doty. 

Cited  in  Smith  v.  Sewerage  Comrs.  146  Ky.  566,  38  L.R.A.(N.S.)  156,  143  S. 
W.  3,  holding  that  "commissioners  of  sewers"  were  not  liable  for  injuries  to 
laborer  caused  by  negligence  of  superintending  officers:  Allison  v.  Cash,  143 
Ky.  <iS8,  137  S.  W.  245,  holding  that  health  officer  is  not  liable  for  injuries  re- 
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suiting  from  such  reasonable  and  customary  methods  as  he  may  adopt  for  pre- 
vention of  spread  of  disease;  Wood  v.  Boone  County,  153  Iowa,  101,  39  L.R.A. 
(N.S.)  172,  133  X.  W.  377,  holding  that  furnishing  of  aid  to  poor  is  governmental 
function  and  generally  neither  state  nor  its  instrumentalities  are  liable  for 
performance  of  duty;  Leavell  v.  Western  Kentucky  Asylum,  122  Ky.  217,  4 
L.R.A. (X.S.)  271,  91  S.  W.  671,  12  Ann.  Cas.  827,  holding  that  an  eleemosynary 
acts  and  omissions:  Terrell  v.  Louisville  Water  Co.  127  Ky.  81,  105  S.  W.  JOO, 
be  held  liable  for  negligence  of  an  inmate. 
Liability  of  municipality. 

Cited  in  Kippes  v.  Louisville,  140  Ky.  425,  30  L.R.A. (X.S.)  1164,  131  S. 
W.  184,  holding  that  city  is  not  liable  for  negligent  acts  of  agents  or  employees 
while  engaged  in  sprinkling  streets;  Bowling  Green  v.  Rogers,  142  Ky.  559,  34 
L.R.A. (N.S.)  463,  134  S.  W.  921,  holding  that  city  is  not  liable  to  owner  of  lot 
adjacent  to  city  prison  because  property  by  reason  of  prison,  is  rendered  less 
desirable  for  residence;  Danville  v.  Fox,  142  Ky.  478,  32  L.R.A. (N.S.)  636,  134 
S.  W.  883,  holding  that  repair  of  streets  of  city  is  governmental  service  and  city 
is  not  liable  for  negligence  of  its  employees  in  charge  of  engine  and  roller  en- 
gaged in  street  work;  Hershberg  v.  Barbourville,  142  Ky.  62,  34  L.R.A. (X.S.) 
143,  133  S.  W.  985,  Ann.  Cas.  191 2D,  189,  holding  that  person  arrested  under 
void  ordinance  cannot  recover  damages  from  city  for  his  arrest;  Dyer  v.  New- 
port, 123  Ky.  206,  94  S.  W.  25,  on  the  responsibility  of  a  municipality  for  its 
acts  and  omissions;  Terrell  v.  Louisville  Water  Co.  127  Ky.  81,  105  S.  W.  100, 
holding  city  not  liable  for  loss  caused  by  the  inefficiency  of  its  fire  protection, 
the  maintenance  of  the  fire  department  being  purely  governmental ;  Park  Comrs. 
v.  Prinz,  127  Ky.  468,  105  S.  W.  948,  holding  city  not  liable  for  negligence  of 
employes  performing  duties  imposed  on  park  board  for  benefit  of  the  public  and 
from  the  performance  of  which  no  private  or  corporate  gain  would  result; 
Schwalk  v.  Louisville  (Columbia  Finance  &  T.  Co.  v.  Louisville),  135  Ky.  575, 
25  L.R.A.(N.S.)  94,  122  S.  W.  860,  holding  city  not  liable  for  injury  caused  by 
defects  in  its  buildings  used  purely  for  governmental  purposes. 

Cited   in   note    (38   L.R.A. (N.S.)    152)    on   liability  of   municipality   for   death 
caused  by  negligence  in  the  performance  of  a  governmental  function. 
For  acts  of  its  health  officers. 

Followed  in  Lexington  v.  Batson,  118  Ky.  492,  81  S.  W.  264,  holding  city  not 
liable  for  maltreatment  of  person  taken  to  a  contagious  hospital  by  health 
officials. 

64  L.  R.  A.  574,  LOUISVILLE  &  E.  MAIL  CO,  v.  BARXES,  117  Ky.  800,  111 

Am.  St.  Rep.  273,  79  S.  W.  261. 
Effect  of  partial  satisfaction  from   one  of  several   joint   tort  fostsors. 

Cited  in  Ryan  v.  Becker,  136  Iowa,  277,  14  L.R.A.  (X.S.)   333,  111  X.  W.  42G, 
on  partial  compensation  from  one  of  several  joint  tort  feasors  as  failing  to  con- 
stitute  a    bar   to   prosecution    against   another. 
Release  of  one  joint  tort   feasor  as  satisfaction. 

Cited  in  Fitzgerald  v.  Union  Stock  Yards  Co.  89  Neb.  400,  33  L.R.A. (X.S.) 
987,  131  N.  W.  612,  holding  that  settlement  with  one  of  several  joint  tort  feas- 
ors and  payment  of  damages  is  not  defense  to  action  against  another,  unless  it 
was  so  agreed;  Louisville  v.  Hart,  143  Ky.  176,  35  L.R.A. (X.S.)  213.  13(i  S. 
W.  212,  holding  that  to  be  satisfaction  of  claim  afterwards  asserted  by  injured 
party,  settlement  must  be  made  with  person  who  has  legal  right  to  settle; 
Judd  v.  Walker,  158  Mo.  App.  166,  138  S.  W.  655,  holding  that  where  plaintiff, 
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executed  instrument  which  recited  that  for  consideration,  suit  should  be  dis- 
missed against  one  joint  tort  feasor,  recovery  against  other  should  be  dimin- 
ished to  extent  it  had  been  mitigated  by  payment  of  other;  Thomas  v.  Mavs- 
ville  Street  R.  &  Transfer  Co.  136  Ky.  449,  136  Am.  St.  Rep.  267,  124  S.  W. 
398,  holding  that  collection  of  the  amount  of  judgment  against  one  of  two  joint 
tort  feasors  is  a  bar  to  collection  on  judgment  against  the  other  even  though 
the  latter  be  for  a  larger  amount:  Robertson  v.  Trammell,  37  Tex.  Civ.  App.  65, 
83  S.  W.  258,  holding  that  a  release  of  one  joint  tort  feasor  with  distinct  in- 
tent that  the  cause  of  action  is  not  thereby  released,  does  not  bar  further  action 
against  the  other. 

Cited  in  note   (111  Am.  St.  Rep.  286,  287)   on  release  of  one  joint  tort  feasor 
without   releasing  of   others. 
Separate  verdicts  against  joint  tort  feasors. 

Cited  in  Saad  v.  Brown,  144  Ky.  182,  35  L.R.A.  (N.S.)  1167,  137  S.  W.  834, 
holding  that  section  12  of  Kentucky  statutes  authorizes  findings  of  separate 
verdicts  against  several  defendants  in  action  of  trespass. 

64  L.  R.  A.  581,  STEWART  v.  PRICE,  64  Kan.  191,  67  Pac.  553. 
Necessity  of  suit  on  elioses  in  action  by  real  party  in  interest. 

Followed  in  Cleary  v.  Logan,  66  Kan.  799,  72  Pac.,  1098,  disallowing  recovery 
on  promissory  notes  on  a  finding  that  the  plaintiff  was  not  the  owner  thereof. 

Cited  in  Eagle  Min.  &  Improv.  Co.  v.  Lund,  14  N.  M.  421,  94  Pac.  949,  hold- 
ing that  one  who  holds  draft  made  payable  to  himself,  may  sue  acceptor  in  his 
own  name,  even  though  he  has  no  beneficial  interest  in  proceeds;  Fisher  Mach. 
Works  Co.  v.  Leavenworth  Nat.  Bank,  77  Kan.  273,  94  Pac.  124,  holding  that 
the  holder  of  a  non -negotiable  note  indorsed  in  blank  is  the  prima  facie  owner 
and  may  sue  in  his  own  name;  American  Soda  Fountain  Co.  v.  Hogue,  17  X.  D. 
378,  17  L.R.A. (N.S.)  1116,  116  N.  W.  339,  holding  that  the  holder  of  an  un- 
indorsed  promissory  note  payable  to  another  or  order  is  the  real  party  in  in- 
terest entitling  him  to  suit  thereon  where  it  was  given  to  the  other  for  benefit  of 
holder  from  whom  the  consideration  passed;  and  also  citing  annotation  on  this 
point. 

Annotation  cited  in  Craig  v.  Palo  Alto  Stock  Farm,  16  Idaho,  706,  102  Pac. 
393,  holding  that  under  Rev.  Codes  holder  of  negotiable  instrument  may  sue 
thereon  in  his  own  name  even  though  he  is  only  holder  for  collection. 

Cited  in  footnote  to  Manley  v.  Park,  66  L.R.A.  967,  which  sustains  right  of 
one  holding  full  legal  title  to  note  by  assignment  to  maintain  action  thereon 
against  maker,  although  he  has  not  beneficial  interest  in  proceeds ;  Greene  v. 
McAuley,  68  L.R.A.  308,  which  sustains  right  of  unconditional  assignee  of  note 
to  maintain  action  thereon  as  real  party  in  interest. 

(  ited  in  notes  (2  L.R.A. (N.S.)  923)  on  insurer's  right  of  action  against  party 
causing  loss;  (17  L.R.A. (N.S.)  1113,  1115)  on  holder  of  unindorsed  note  as 
real  party  in  interest  within  statute  defining  party  by  whom  action  must  be 
brought. 

Overruled  in  -Manley  v.  Park,  68  Kan.  401,  66  L.R.A.  970,  75  Pac.  557,  1  Ann. 
Cas.  832,  holding  that  the  legal  title  holder  to  a  promissory  note  by  assignment 
may  sue  thereon  though  his  only  interest  therein  is  to  recover  for  benefit  of 
original  payee;  Bailey  v.  Fredouia  Gas  Co.  82  Kan.  751,  109  Pac.  411,  on  right 
of  legal  holder  of  chose  in  action  to  sue  thereon  though  he  be  not  the  real  party 
in  interest;  Rullman  v.  Rullman,  81  Kan.  523,  100  Pac.  52,  holding  that  one  to 
whom  a  contract  right  has  been  assigned  may  maintain  a  suit  thereon  as  a 
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party   in   interest   though   he   be   doing   iu   the   interests   of   the   transferor;    and 
also  citing  annotation  on  this  point. 

64  L.  R.  A.  624,  CONNER Y  v.  QUINCY,  0.  &  K.  C.  R.  CO.  92  Minn.  20,  104  Am. 
St.  Rep.  659,  99  N.  W.  365,  2  Ann.  Cas.  347. 

Followed   without  discussion   in   Best  v.  Missouri  P.  R.  Co.   92   Minn.  26,  99 
N.  W.  1132. 
Attachment  of  foreign  cars. 

Cited  in  De  Rochemont  v.  New  York  C.  &  H.  R.  R.  Co.  75  N.  H.  160,  29  L.R.A. 
(N.S.)  530,  71  Atl.  808,  holding  that  attachment  of  freight  car  owned  by  foreign 
railroad  company  sent  here  in  prosecution  of  interstate  traffic,  but  not  in  actual 
use,  is  not  in  contravention  of  commerce  clause  of  constitution;  Seibels  v. 
Northern  C.  R.  Co.  80  S.  C.  142,  16  L.R.A.(N.S.)  1031,  61  S.  E.  435,  holding  that 
fact  that  foreign  car  is  permitted  to  stand  in  yard  for  few  days  after  being  un- 
loaded does  not  render  it  subject  to  attachment;  Johnson  v.  Union  P.  R.  Co. 
29  R.  I.  86,  132  Am.  St.  Rep.  799,  69  Atl.  298,  on  question  of  interference  with 
interstate  commerce  by  attachment  of  freight  cars  of  defendant  company  organ- 
ized in  another  state,  and  operating  its  road  outside  of  this  state,  under  ar- 
rangement by  which  local  company  had  use  of  cars;  George  D.  Shore  &  Bro.  v. 
Baltimore  &  O.  R.  Co.  76  S.  C.  476,  57  S.  E.  526,  11  Ann.  Cas.  909;  Davis  v. 
Cleveland,  C.  C.  &  St.  L.  £.  R.  Co.  146  Fed.  412, — holding  cars  of  a  nonresident 
carrier,  while  engaged  in  interstate  commerce  are  not  the  subject  of  attachment. 

Cited  in  note  (54  L.  ed.  U.  S.  710)  on  attachment  or  garnishment  of  foreign 
railway  cars  as  affecting  interstate  commerce. 

Disapproved  in  Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  217  U.  S.  175,  54 
L.  ed.  738,  27  L.E.A.(N.S.)  829,  30  Sup.  Ct.  Rep.  463,  18  Ann.  Cas  907,  holding 
that  it  is  within  jurisdiction  of  state  courts  to  seize  and  hold  cars  and  credits 
garnished,  notwithstanding  their  connection  with  interstate  commerce:  South- 
ern Flour  &  Grain  Co.  v.  Northern  P.  R.  Co.  127  Ga.  633,  9  L.R.A.(N.S.)  857, 
119  Am.  St.  Rep.  356,  56  S.  E.  742,  9  Ann.  Cas.  437,  holding  a  car  of  a  nonresi- 
dent carrier  coming  into  state  over  line  of  another  carrier,  under  contract,  to  be 
unloaded  in  state  and  reloaded  for  a  point  outside  the  state  is  subject  to  attach- 
ment. 
Attachment  as  interference  with  interstate  commerce. 

Cited  in  Rosenbush  v.  Bernheimer,  211  Mass.  154,  97  N.  E.  984,  Ann.  Cas. 
1913 A,  1337,  holding  that  statutes  providing  for  attachment  of  goods  by  trustee 
process,  as  applied  to  charging  carrier  engaged  in  interstate  commerce  as  trustee 
of  owner  of  goods  in  hands  of  carrier  for  transportation  to  another  'state  are 
not  in  conflict  with  commerce  clause  of  constitution;  Starkey  v.  Cleveland,  C.  C. 
A  St.  L.  R.  Co.  114  Minn.  33,  —  L.R.A.  (N.S.)  — ,  130  N.  W.  540,  holding  that 
garnishment  of  debt  made  up  of  traffic  balances  arising  out  of  interstate  com- 
merce, is  not  interference  with  interstate  commerce. 
RiR-hts  of  g-arnishee. 

Cited  in  Johnson  v.  Union  P.  R.  Co.  145  Fed.  250,  on  rights  of  garnishee  in 
garnishment  proceedings. 

64  L.  R.  A.  627,  FROSTBURG  v.  WINELAND,  98  Md.  239,  103  Am.  St.  Rep. 

399,  56  Atl.  811,  1  Ann.  Cas.  783. 
Judicial   review  of  corporate  acts. 

Cited  in  Morris  v.  Salt  Lake  City,  35  Utah,  485,  101  Pac.  373,  holding  that 
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courts  will  not  review  act  of  city  in  authorizing  street  grading  unless  done  in 
bad  faith  or  in  unreasonable  manner. 
Declaration   of   nuisunce   by   city   officials. 

Cited  in  Cuba  v.  Mississippi  Cotton  Oil  Co.  150  Ala.  268,  10  L.R.A. (N.S.) 
314,  43  So.  706,  holding  void  an  ordinance  declaring  store  houses  for  cotton) 
awaiting  facilities  for  shipment  to  be  nuisances  without  reference  to  the  manner 
in  which  the  business  is  carried  on;  Frostburg  v.  Hitchins,  99  Md.  627,  59  Atl. 
49,  holding  that  a  city  corporation  may  not  remov  ea  structure  built  above  an 
alley  over  which  public  has  a  mere  right  of  way,  where  such  structure  is  not  a 
nuisance  per  se  and  has  not  been  judicially  declared  a  nuisance;  Hagerstown  v. 
Baltimore  &  0.  R.  Co.  107  Md.  188,  126  Am.  St.  Rep.  382,  68  Atl.  490,  holding 
that  city  has  no  right  under  its  power  to  prevent  nuisances  to  declare  a  stock- 
yard unlawful  by  ordinance  where  it  is  lawfully  maintained. 
Rig-ht  to  remove  trees  in  street. 

Cited  in  Webber  v.  Salt  Lake  City,  40  Utah,  227,  37  L.R.A. (N.S.)  1119,  120 
Pac.  503,  holding  that  city  is  not  liable  for  diminution  in  value  of  abutting 
property  by  removal  of  trees  from  street,  fee  of  which  is  in  itself,  which  becomes 
necessary  in  making  change  of  grade;  Paola  v.  Wentz,  79  Kan.  150,  131  Am.  St. 
Rep.  290,  98  Pac.  775,  holding  that  trees  in  street  caimot  be  removed  for  purpose 
of  laying  sidewalk  where  if  sidewalk  was  properly  laid  it  would  not  be  interfered 
with  by  trees;  Remington  v.  Walthall,  82  Kan.  237,  31  L.R.A. (N.S.)  958,  108 
Pac.  112,  holding  that  a  destruction  of  trees  in  street  without  authority  of  ordi- 
nance and  in  bad  faith  is  actionable  though  done  in  changing  grade. 

Cited  in  note  (20  L.R.A. (N.S.)  810)  on  right  of  municipality  to  cut  or  trim 
trees  within  highway. 

64  L.  R.  A.  630,  WESTMINSTER  WATER  CO.  v.  WESTMINSTER,  98  Md.  551, 

103  Am.  St.  Rep.  424,  56  Atl.  990. 
Power  of  municipality  to  ^rant  perpetual  franchise. 

Cited  in  Joseph  v.  Joseph  Waterworks  Co.  57  Or.  590,  111  Pac.  864,  holding 
that  municipality  has  no  authority  to  grant  perpetual  utility  franchise. 
Power  of  board  to  make  contract  for  term  beyond  Its  own. 

Cited  in  note   (29  L.R.A. (N.S. )   653)   on  power  of  board  to  make  contract  for 
water  supply  for  term  extending  beyond  its  own. 
Impairment   of  obligation   of  contracts. 

Cited  in  note  (120  Am.  St.  Rep.  469)  on  effect  of  statutes  making  pre- 
existing contracts  illegal. 

(54  L.  R.  A.  637,  STATE  v.  HYMAN,  98  Md.  596,  57  Atl.  6,  1  Ann.  Cas.  742. 
Police   power. 

Cited  in  note   (17  L.R.A.(N.S.)   487)   on  constitutionality  of  statutory  regula- 
tions as  to  safety  and   sanitary  conditions  of  tenement,  lodging,  and  boarding 
houses. 
Judicial  review  of. 

Cited  in  Schultz  v.  State,  112  Md.  216,  76  Atl.  592,  holding  that  an  ordinance 
regulating  removal  of  offal,  garbage  and  other  refuse  for  protection  of  health 
is  within  police  power  and  not  subject  to  review  by  courts  as  to  reasonableness. 
Presumption  of  proper  action  of  public  official. 

Cited  in  Schultz  v.  State,  112  Md.  219,  76  Atl.  592,  holding  that  an  ordinance 
cannot  be  declared  invalid  on  the  assumption  that  it  gives  an  official  a  power 
which  could  be  abused. 
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Judicial   notice   of   scientific   facts. 

Cited  in  Hoagland  v.  Canfield,  100  Fed.  160,  holding  that  court  should  take 
judicial  notice  that  a  given  amount  of  liquor  of  a  certain  kind  affects  different 
men  in  different  ways. 

64  L.  R.  A.  645,  COLUMBIA  IRONWORKS  v.  NATIONAL  LEAD  CO.  62  C.  C. 

A.  99,  127  Fed.  99. 

Jurisdietioiial     question     requiring-    direct    :ij>i><  :<l     to     Supreme     Court     of 
United   States. 

Cited  in  Exploration  Mercantile  Co.  v.  Pacific  Hardware  &  Steel  Co.  101  C.  C. 
A.  39,  177   Fed.  834,  holding  that  the  question  whether  petition  in  involuntary 
bankruptcy  alleges  an  act  of  bankruptcy,  does  not  go  to  the  jurisdiction  of  the 
bankruptcy  court  and  is  reviewable  by  circuit  court  of  appeals. 
Jnrisdictional  allegations  and  proofs  in  bankruptcy  proceedings. 

Cited  in  Re  New  England  Breeders'  Club,  95  C.  C.  A.  84,  1G9  Fed.  539,  holding 
that  the  district  court  is  not  deprived  of  jurisdiction  of  involuntary  bankruptcy 
by  proof  that  the  allegation  of  respondent's  business  is  untrue;  Re  T.  E.  Hill 
Co.  86  C.  C.  A.  263,  159  Fed.  76,  Affirming  78  C.  C.  A.  522,  148  Fed:  834,  holding 
that  upon  the  filing  of  petition  for  an  adjudication  of  bankruptcy  against  corpo- 
ration and  service  of  process  jurisdiction  over  parties  and  subject-matter  was 
complete  for  the  hearing  and  determination  of  all  the  issues  involved  whatever 
the  ultimate  conclusions  of  the  court  on  such  issues  might  be. 
Shipbuilding-  as  "  manufacturing-." 

Cited  in  Conklin  v.  United  States  Shipbuilding  Co.  13G  Fed.  1009.  on  ship- 
building corporation  as  a  manufacturing  corporation;  First  Nat.  Bank  v.  Wil- 
liam R.  Trigg  Co.  106  Va.  337,  56  S.  E.  158,  holding  that  a  corporation  engaged 
in  repairing  building  and  equipping  ships  is  a  manufacturing  company  within 
the  meaning  of  a  lien  statute. 
Manufacturing-  or  mercantile  corporations  subject  to  bankruptcy  act. 

Cited  in  Friday  v.  Hall  &  K.  Co.  216  U.  S.  456,  54  L.  ed.  565,  26  L.R.A.(N.S.) 
478.  30  Sup.  Ct.  Rep.  261,  57  Pittsb.  L.  J.  501,  holding  that  corporation  organ- 
ized to  construct  railroads,  buildings  and  other  structures,  whose  business  is 
making  arches,  walls,  bridges  and  other  buildings  out  of  concrete,  and  which 
buys  and  combines  materials  in  making  concrete,  is  engaged  in  manufacturing 
Avithin  bankruptcy  act:  Re  First  Nat.  Bank,  81  C.  C.  A.  260,  152  Fed.  67,  11  Ann. 
Cas.  355,  holding  a  corporation  engaged  in  constructing  concrete  arches  and 
bridges  and  in  dressing  and  selling  stone  is  engaged  in  a  manufacturing  enter- 
prise and  subject  to  bankruptcy  act;  Re  Rutland  Realty  Co.  157  Fed.  296,  hold- 
ing same  as  to  company  incorporated  for  purpose  of  constructing  houses;  Re 
Bloomsburg  Brewing  Co.  172  Fed.  176,  holding  same  as  to  company  having  a 
brewery  franchise  where  it  has  built  a  plant  and  engaged  a  brewer  though  it 
has  never  actually  manufactured  any  beer  or  liquor;  Friday  v.  Hall  &  K.  Co.  216 
U.  S.  456,  54  L.  ed.  566,  26  L.R.A.(N.S-)  478,  30  Sup.  Ct.  Rep.  261,  holding  same 
as  to  company  engaged  principally  in  making  arches,  walls,  abutments,  bridges 
and  buildings  from  concrete  of  its  own  mixing  from  raw  material;  Re  T.  E.  Hill 
Co.  78  C.  C.  A.  522,  148  Fed.  834,  Affirmed  in  86  C.  C.  A.  263,  159  Fed.  76,  hold- 
ing "construction  company  not  within  class  of  corporations  subject  to  bank- 
ruptcy act;  Re  Kingston  Realty  Co.  87  C.  C.  A.  406,  160  Fed.  447,  holding  same 
as  to  company  engaged  in  construction  of  buildings  on  its  own  land;  Re  To- 
ledo Portland  Cement  Co.  156  Fed.  86.  on  the  classification  of  corporations  witli 
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respect   to   bankruptcy    not    on    the    purpose    for    which   they    were    incorporated, 
but  on  the  business  which  they  actually  do. 

Cited  in  footnote  to  United  States  Hotel  Co.  v.  Niles,  68  L.R.A.  588,  which 
holds  person  keeping  hotel  not  liable  to  involuntary  bankruptcy  proceedings  as 
person  engaged  in  trading  or  mercantile  pursuit. 

Distinguished  in  Re  MacXichol  Constr.  Co.  134  Fed.  981,  where  the  corpora- 
tion was  engaged  in  the  construction  of  permanent,  stationary  buildings. 
Jurisdiction  of  federal   district    court   in   bankruptcy. 

Cited  in  T.  E.  Hill  Co.  v.  Contractors'  Supply  &  Equipment  Co.  249  111.  308,  34 
L.R.A.(N.S.)  460,  94  N.  E.  544,  Affirming  156  111.  App.  276,  holding  that  Fed- 
tral  district  court  has  jurisdiction  to  determine  whether  corporation  is  subject 
to  bankruptcy  law. 

64  L.  R.  A.  648,  BOARDMAX  v.  HOWARD,  90  Minn.  273,  101  Am.  St.  Rep.  409, 
96  N.  W.  84. 

Liability  of  lessee  on  covenant   to  return   premises   In   as  good   condition 
as   received. 

Cited  in  Junction  Min.  Co.  v.  Springfield  Junction  Coal  Co.  122  111.  App.  597; 
Junction  Min.  C'o.  v.  Springfield  Junction  Coal  Co.  222  111.  625,  78  N.  E.  902, — 
on  duty  of  tenant  to  repair  or  rebuild  on  destruction  of  premises  by  fire. 

64  L.  R.  A.  668,  COURTEMANCHE  v.  SUPREME  COURT,  I.  0.  F.  136  Mich. 

30,  112  Am.  St.  Rep.  345,  98  X.  W.   749. 
Suicide  \vitltin   insurance   policy. 

Cited  in  footnote  to  Brignac  v.  Pacific  Mut.  L.  Ins.  Co.  66  L.R.A.  323,  which 
holds  death  of  person  by  morphine  administered  by  himself  not  necessarily 
suicide. 

64  L.  R.  A.  673.  SULLIVAX  v.  DETROIT,  Y.  &  A.  A.  R.  CO.  135  Mich.  661, 

106  Am.  St.  Rep.  403,  98  N.  W.  756. 
Corporate   liability   for   promoter's   contracts. 

Cited  in  Wright  v.  St.  Louis  Sugar  Co.  146  Mich.  557,  109  N.  W.  1062,  on 
liability  of  corporation  on  contracts  made  by  its  promoters  before  its  existence. 

64  L.  R.  A.  679,  ST.  LOUIS  v.  FISHER,  167  Mo.  654,  99  Am.  St.  Rep.  614,  67 
S.  W.  872. 

Followed  without   discussion   in   St.   Louis  v.   Schefe,   167   Mo.  666,   67   S.  W. 
1100. 
Force  and   effect  of  enactments  passed   under   St.   Louis   city   charter. 

Cited  in  Fruin-Bambuck  Coustr.  Co.  v.  St.  Louis  Shovel  Co.  211  Mo.  533,  111 
S.  W.  86;  Meier  v.  St.  Louis,  180  Mo.  409,  79  S.  W.  955,— holding  that  the  St. 
Louis  charter  adopted  in  obedience  to  an  express  constitutional  grant  has  with 
respect  to  special  assessments  for  local  improvements,  all  the  force  and  effect  of 
an  act  of  the  legislature;  St.  Louis  v.  Liesaing,  190  Mo.  480,  1  L.R.A. (N.S.) 
921,  109  Am.  St.  Rep.  774,  89  S.  W.  611,  4  Ann.  Cas.  112,  holding  that  laws 
enacted  under  the  police  power  of  the  charter  of  the  city  of  St.  Louis,  which  was 
derived  in  pursuance  of  constitutional  provisions  are  valid  as  to  whoever  come 
within  their  scope  and  authority  so  long  as  they  are  consistent  with  constitu- 
tion. 
Police  power. 

Cited  in  ex  parte  Quong  Wo,  161  Cal.  227,  118  Pac.  714,  holding  that  ordinance 
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regulating  location  of  laundries  will  not  be  interfered  with  by  courts  unless  it 
is  clear  invasion  of  personal  or  property  rights  under  guise  of  regulation ;  Chicago 
v.  Riplcy,  249  111.  469,  34  L.R.A.  (X.S.)  1188,  94  X.  E.  931,  Ann.  Gas.  1912A, 
160,  holding  that  ordinance  against  piling  lumber  for  storage  within  100  feet 
of  residence,  although  not  applying  to  residence  to  be  built,  after  piling  is  not 
for  that  reason  invalid;  St.  Louis  v.  Gait,  179  Mo.  19,  63  L.R.A.  782.  77  S.  \V. 
876,  holding  that  the  police  power  of  city  of  St.  Louis  under  its  charter  fully 
authorizes  ordinance  forbidding  owner  of  premises  from  permitting  a  growth 
of  weeds  thereon;  St.  Louis  v.  Grafeman  Dairy  Co.  190  Mo.  504,  1  L.R.A.  (X.S.) 
939,  89  S.  W.  617,  holding  that  requirement  of  registration  and  payment  of  fee 
to  health  commissioner  by  vendors  of  milk  and  cream  is  a  valid  police  regulation 
authorized  by  city  charter. 

Cited  in  notes  (9  L.R.A.(X.S.)  660)  on  power  of  municipal  corporation  to 
make  right  to  transact  certain  business  dependent  upon  consent;  (109  Am.  St. 
Rep.  790)  on  validity  of  regulation  of  food  supplies;  (123  Am.  St.  Rep.  40)  on 
test  of  validity  of  municipal  ordinance  as  denying  equal  protection  of  the  laws. 
—  Prohibition  of  dairies  \\  itlii  11  prescribed  limits. 

Cited  in  New  Orleans  v.  Murat,  119  La.  1100,  44  So.  898,  holding  that  an 
ordinance  prohibiting  dairies  within  prescribed  limits  is  not  invalid  for  not 
making  the  prohibition  depend  on  particular  conditions  existing  at  each  dairy. 
Discretion  of  officials  as  to  the  application  of  an  enactment. 

Cited  in  Pacific  States  Supply  Co.  v.  San  Francisco,  171  Fed.  734,  holding  an 
ordinance  regulating  quarrying  not  invalid  for  leaving  prescription  of  uniform 
conditions  and  limitations  to  judgment  of  officials  where  conditions  could  not  be 
ascertained  beforehand. 

64  L.  R.  A.  685,  MARKLEY  v.  SNOW,  207  Pa.  447,  56  Atl.  999. 

Liability    of   corporation    for   arrest    or   prosecution    by   agent's    direction. 

Approved  in  Canon  v.  Sharon  &  D.  Street  R.  Co.  216  Pa.  410,  65  Atl.  795, 
holding  corporation  not  liable  for  prosecution  instituted  by  its  superintendent 
for  mere  vindication  of  the  law  without  authority  or  ratification. 

Cited  in  White  v.  International  Textbook  Co.  150  Iowa,  31,  129  X.  YV.  338, 
holding  that  agent  having  no  authority  to  make  collections  has  no  implied 
power  to  prosecute  on  behalf  of  his  principal  for  embezzlement  of  collections; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Holliday,  30  Okla.  690,  39  L.R.A.  (X.S.)  213,  120 
Pac.  927,  holding  that  private  corporation  is  liable  for  acts  of  agents  in  insti- 
tuting malicious  prosecution,  if  same  were  done  while  acting  within  scope  of 
authority;  Laughrey  v.  Monongahela  Connecting  R.  Co.  58  Pittsb.  L.  J.  182, 
holding  that  railroad  company  is  not  liable  for  act  of  police  officer  in  its  employ 
in  laying  information  for  arrest  of  person  for  assault  on  employee  where  he  did 
not  see  assault  and  arrest  was  not  made  for  protection  of  property:  Liphart  v. 
Pennsylvania  R.  Co.  23  Lane.  L.  Rev.  182,  holding  that  corporation  may  be  liable 
for  malicious  prosecution  of  criminal  action  instituted  by  agents,  within  scope 
of  their  employment;  Farmers'  Mut.  F.  Ins.  Asso.  v.  Stewart,  167  Ind.  547,  79 
X.  E.  490,  on  liability  of  corporation  for  malicious  prosecution  instituted  by  its 
agent  within  scope  of  his  employment;  Daniel  v.  Atlantic  Coast  Line  R.  Co.  136 
X.  C.  529,  67  L.R.A.  461,  48  S.  E.  816,  1  Ann.  Cas.  718,  holding  railroad  com- 
pany not  liable  for  arrest  and  prosecution  of  person  suspected  of  stealing  from 
ticket  office  by  ticket  agent,  such  acts  being  without  scope  of  agent's  authority. 

Cited  in  footnotes  to  Daniel  v.  Atlantic  C.  L.  R.  Co.  67  L.R.A.  455,  which  holds 
railroad  company  not  liable  for  arrest  by  cashier  with  power  to  collect  money, 
give  receipts,  sell  tickets,  care  for  money  received  and  forward  it  to  treasurer,1 
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of  innocent  person   whom   lie  suspects  of  having  stolen  money  which  has  come 
into  his  possession:  Texas  Midland  Railroad  v.  Dean,  70  L.R.A.  943,  which  holds 
railroad  company  liable  for  act  of  baggage  master  in  assisting  in  wrongful  ar- 
rest at  instance  of  city  authorities  of  passenger  awaiting  at  station  for  train. 
Malicious    torts. 

Cited  in  International  Text-Book  Co.  v.  Heartt,  69  C.  C.  A.  127,  136  Fed.  133, 
holding  corporation  not  liable  for  slanderous  words  spoken  by  agent  in  connec- 
tion with  an  alleged  embezzlement,  where  his  employment  was  limited  by  contract 
to  the  "checking  up  of  accounts." 
Probable   cause. 

Cited  in  Drumbor  v.  Wolle,  19  Pa.  Dist.  R.  184,  holding  that  so  long  as 
"probable  cause"  under  facts  proven,  is  legal  question,  their  sufficiency  must 
be  declared  by  court,  but  jury  should  pass  upon  disputed  facts;  Mahler  v. 
Dunn,  15  Pa.  Dist.  R.  276,  holding  that  to  constitute  probable  cause  for  arrest 
as  defense  to  malicious  prosecution,  the  circumstances  must  have  been  such  as 
to  warrant  a  reasonably  prudent  man  in  believing  person  accused,  guilty;  Brown 
v.  \Vhite,  38  Pa.  Super.  Ct.  221,  holding  that  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficient  to  warrant  an  ordinarily  prudent  man  in 
believing  the  person  accused,  guilty  of  the  offense  charged,  constitutes  probable 
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290,  125  Fed.  454. 
Regulation   of   private   business. 

Cited  in  Knight  &  J.  Co.  v.  Miller,  172  Ind.  47,  87  N.  E.  823,  18  Ann.  Cas. 
1146,  as  an  illustration  of  the  noninterference  with  private  rights  of  contract. 
Unlawful   combinations   or   contract*   in   restraint   of   trade. 

Approved  in  Yazoo  &  M.  Valley  R.  Co.  v.  Searles,  85  Miss.  539,  68  L.R.A. 
725,  37  So.  939,  holding  that  a  combination  or  contract  to  be  unlawful  must 
have  for  its  purpose  and  immediate  effect  the  tendency  to  stifle  competition. 

Cited  in  Corn  Products  Refining  Co.  v.  Oriental  Candy  Co.  168  111.  App.  591, 
holding  that  proposition  to  rebate  with  respect  to  purchases  already  made  if 
proposee  shall  voluntarily  make  certain  additional  purchases  is  not  illegal; 
Staroske  v.  Pulitzer  Pub.  Co.  235  Mo.  75,  138  S.  W.  36,  holding  that  agreement 
between  publishers  of  newspaper  and  carriers  of  that  paper  to  effect  that  said 
carriers  shall  not  carry  papers  of  named  competitor,  is  not  contrary  to  statute 
against  combinations  to  regulate  price  etc.;  Gallup  Electric  Light  Co.  v.  Pacific 
Improv.  Co.  16  N.  M.  93,  113  Pac.  848,  holding  that  contract  incident  to  sale  of 
property,  entered  into  for  purpose  of  enhancing  price  at  which  vendor  sells  it, 
is  not  in  restraint  of  trade  under  statute;  United  States  v.  Standard  Oil  Co. 
173  Fed.  191,  holding  that  the  stock-holding  devices  and  combination  whereby 
three-fourths  of  the  petroleum  and  oil  business,  interstate  and  international,  was 
controlled  and  dominated  by  stockholders  of  one  corporation  is  an  unlawful 
combination  and  monopoly. 

Annotation  cited  in  White  Star  Line  v.  Star  Line  of  Steamers,  141  Mich.  605, 
113  Am.  St.  Rep.  551,  105  N.  W.  135,  holding  that  a  combination  between  corpo- 
rations carrying  freight  and  passengers  by  boat  between  interstate  points,  created 
for  purpose  of  monopolizing  carrying  business  the  earnings  therefrom  being 
pooled  and  apportioned,  is  a  violation  of  the  "Sherman  act." 

Cited   in   footnote   to  State  v.   Smiley,   67   L.R.A.  903,  which   upholds   statute 
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making   unlawful   any    combination    to   carry   out   restrictions   on   trade,    control 
prices  of  aricles  or  commodities,  or  rates  of  insurance,  or  prevent  competition. 

Cited  in  notes  (7  L.R.A.  (X.S.)  977,  978)  on  combination  of  dealers  as  giving 
common  law  right  of  action  to  merchant  prevented  from  obtaining  goods;  (7 
L.R.A. (X.S.)  984)  on  combination  of  dealers  as  giving  right  of  action  for 
damages  under  Federal  anti-trust  law  to  merchants  restricted  in  obtaining 
goods;  (10  L.R.A.  (N.S.)  271,  276)  on  relation  of  contract  or  combination  to 
interstate  commerce  to  bring  it  within  Federal  anti-trust  act;  (52  L.  ed.  U.  S. 
489,  490)  on  what  relation  a  contract  or  combination  must  bear  to  interstate- 
commerce  in  order  to  bring  it  within  scope  of  Federal  anti-trust  act;  (24 
L.R.A. (N.S.)  153;  55  L.  ed.  U.  S.  233)  on  legality  of  combinations  among  un- 
derwriters. 

Distinguished  in  Monarch  Tobacco  Works  v.  American  Tobacco  Co.  165   Fed. 
781,   holding   that   an    allegation   of   illegal   combination   and   conspiracy   to   re- 
strain trade  is  good  as  against  demurrer  although  some  of  the  particular  acts 
alleged  may  be  strictly  within  defendant's  rights. 
Agreements   as   fostering    business   or   restraining   trade. 

Cited  in  Bigelow  v.  Calumet  &  H.  Min.  Co.  167  Fed.  712,  holding  that  the 
obtaining  of  control  of  another  mining  corporation  for  the  purpose  of  placing 
them  under  one  management  for  economic  reasons  with  no  intent  or  purpose  to 
create  a  monopoly  is  not  unlawful. 

Cited  in  footnote  to  Yazoo  &  M.  V.  R.  Co.  v.  Searles,  68  L.R.A.  715,  which  up- 
holds agreement  between  railroad  companies  by  which  plan  is  devised  for  ac- 
curate assessing  and  convenient  and  inexpensive  collection  of  demurrage  charges. 
Exclusive  buying  and  selling  agreements. 

Approved  in  Phillips  v.  lola  Portland  Cement  Co.  61  C.  C.  A.  19,  125  Fed. 
595,  holding  that  a  contract  whereby  purchaser  of  a  commodity  was  not  allowed 
to  sell  such  commodity  outside  the  limits  of  the  state  of  its  residence  is  not  in- 
valid though  the  incidental  result  restrains  purchaser's  field  of  trade. 

Cited  in  Southern  Fire  Brick  &  Clay  Co.  v.  Garden  City  Sand  Co.  223  111. 
622,  9  L.R.A.  (X.S.)  452,  79  X.  E.  313,  7  Ann.  Cas.  50,  Affirming  124  111.  App. 
606,  holding  that  a  contract  whereby  one  party  agreed  to  supply  fire  clay  and 
the  other  to  take  a  certain  amount  for  a  term  of  years  and  that  neither  should 
buy  or  sell  from  or  to  others  within  the  state  is  merely  to  foster  the  business 
and  not  an  invalid  restraint  of  trade;  Com.  v.  Strauss,  191  Mass.  555,  11  L.R.A. 
(X.S.)  973,  78  X.  E.  136,  66  Ann.  Cas.  842,  holding  that  a  contract  by  which 
purchaser  agrees  to  deal  only  in  the  goods  of  vendor  is  not  within  the  Federal 
anti-trust  law  but  an  agreement  to  foster  business;  State  v.  Duluth  Bd.  of 
Trade,  107  Minn.  544,  23  L.R.A. (N.S.)  1279,  121  X.  W.  395,  holding  that  the 
Duluth  Board  of  Trade  was  not  a  combination  in  violation  of  anti-trust  law  and 
did  not  restrict  the  sale  of  grain  in  Duluth  but  was  merely  a  fostering  of  the 
business  involved  which  incidentally  had  a  restraining  effect;  Union  Pacific  Coal 
Co.  v.  United  States,  97  C.  C.  A.  578,  173  Fed.  739,  holding  that  a  coal  com- 
pany may  refuse  to  sell  coal  to  a  dealer  who  refuses  to  withdraw  an  advertise- 
ment announcing  the  reduction  of  retail  prices,  the  refiisal  to  sell  being  based 
on  business  protection;  Arkansas  Brokerage  Co.  v.  Dunn,  35  L.R.A.  (X.S.)  468, 
97  C.  C.  A.  454,  173  Fed.  902,  holding  that  an  organization  of  a  purchasing 
brokerage  by  several  merchants  of  the  same  city,  through  which  they  were  to  do 
all  their  buying  though  such  was  not  compulsory,  is  not  a  monopoly  to  stifle 
competition;  Virtue  v.  Creamery  Package  Mfg.  Co.  102  C.  C.  A.  413,  179  Fed. 
118,  holding  a  contract  giving  an  agent  the  sole  right  to  sell  a  certain  product 
not  to  be  an  invalid  restraint  of  trade. 
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Cited  in  footnote  to  Fort  Worth  &  Donvcr  City  R.  Co.  v.  State,  70  L.R.A. 
950,  which  sustains  contract  by  which  railroad  company  gives  sleeping  car  com- 
pany exclusive  right  to  run  cars  over  railroad. 

Cited  in  note  (5  L.R.A.  (N.S.)  137)  on  legality,  under  modern  anti-trust  acts, 
of  combinations  or  agreements  which  restrict  class  of  persons  to  whom  com- 
modities shall  be  sold,  or  from  whom  bought. 

Distinguished  in  Wampole  &  Co.  v.  F.  E.  Karn  Co.  11  Ont.  L.  Rep.  628,  on 
statutory  grounds  and  holding  that  an  agreement  between  dealers  and  the 
owner  and  manufacturer  of  a  proprietary  medicine  requiring  dealers  to  maintain 
a  given  price  and  not  to  sell  to  any  one  except  under  an  agreement  to  also  main- 
tain price  is  unlawful. 
Rlg'ht  of  denier  to  dictate  pi-ices  in  sale  of  goods. 

Cited  in  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  406,  136  S.  W.  902, 
holding  that  a  sale  of  oil  to  contracting  parties  giving  such  purchasers  a  rebate 
with  a  view  to  stifling  competition  of  dealers  who  were  not  given  rebate  is  un- 
lawful. 

Distinguished   in  John   D.  Park   Sons   Co.   v.   Hartman,   12   L.R.A. (N.S.)    146, 
82 -C.    C.    A.    158,    153    Fed.   39,    Reversing    145    Fed.   383,   where   dealer   sought 
active  intervention  of   courts  to  enjoin  an   interference  with   his  dictation   and 
maintenance  of  price  of  goods. 
Actions  for  threefold  damages  under  Fetleral  anti-trust   act. 

Cited  in  note  (53  L.  ed.  U.  S.  828)  on  actions  for  threefold  damages  under 
Federal  anti-trust  act. 

64  L.   R.   A.   701,    STRAUS   v.   AMERICAN   PUBLISHERS'   ASSO.   177   N.   Y. 
473,   101   Am.  St.  Rep.  8]  9,  69  N.   E.  1107. 

Order  denying  motion  for  temporary  injunction  reversed  in  92  App.  Div. 
351,  86  N.  Y.  Supp.  1091. 

Order  denying  motion  to  strike  out  and  make  definite  portions  of  answer  modi- 
fied in  96  App.  Div.  316,  89  N.  Y.  Supp.  172. 

Demurrer  to  separate  defense  in  103  App.  Div.  278,  92  X.  Y.  Supp.  1052, 
Affirming  92  N.  Y.  S.  153. 

Appeal  from  judgment  on  the  merits  in  193  N.  Y.  499,  86  N.  E.  525,  Affirming 
127  App.  Div.  937,  111  N.  Y.  Supp.  830. 
Combinations  In  restraint  of  trade. 

Cited  in  People  v.  McFarlin,  43  Misc.  601,  89  N.  Y.  Supp.  527,  18  N.  Y.  Crim. 
Rep.  424,  holding  unlawful  a  combination  of  labor  to  obtain  increase  of  wages 
by  boycotting  all  business  concerns  who  did  not  refuse  to  buy  of  manufacturers 
not  approved  of  by  the  combination;  Mills  v.  United  States  Printing  Co.  99 
App.  Div.  610,  91  N.  Y.  Supp.  185,  on  the  right  of  several  individuals  to  com- 
bine to  do  what  one  of  them  might  lawfully  do;  John  D.  Park  &  Sons  Co.  v. 
Hartman,  12  L.R.A.  (N.S.)  144,  82  C.  C.  A.  158,  153  Fed.  36,  holding  a  combi- 
nation of  dealers  in  medicines  by  which  they  agree  with  manufacturer  that 
they  will  sell  only  to  retailers  who  will  maintain  prices  is  illegal  as  applying 
to  proprietary  medicine  and  legal  as  to  patent  medicine. 

Cited  in  notes  (7  L.R.A. (N.S.)  978)  on  combination  of  dealers  as  giving  com- 
mon law  right  of  action  to  merchant  prevented  from  obtaining  goods;  (16 
L.R.A. (N.S.)  92)  on  legality  of  "secondary  boycott"  by  labor  union;  (26 
L.R.A. (N.S.)  153)  on  right  of  injured  person  not  party  to  agreement  to  assail 
validity  as  tending  to  monopoly;  (30  L.R.A. (N.S.)  580)  on  collateral  agree- 
ments forming  illegal  combinations  and  their  enforcement;  (1  B.  R.  C.  253) 
on  liability  of  labor  union  for  boycott. 
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Subject  matter  of  combination. 

Distinguished  in  People  v.  Klaw,  55  Misc.  91,  106  N.  Y.  Supp.  341,  where 
subject  matter  of  the  combination  was  neither  needful  nor  of  prime  necessity; 
Heim  v.  New  York  Stock  Exch.  64  Misc.  536,  118  N.  Y.  Supp.  591,  where  non- 
member  of  voluntary  stock  exchange  sought  to  enjoin  an  unlawful  resolution  of 
the  exchange. 
Combination  not  to  sell. 

Cited  in  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  169,  as  holding  that  a  combina- 
tion to  refuse  to  sell  books  to  retailers  who  would  not  maintain  fixed  prices  on 
specified  books  is  void. 

Cited  in  notes  (27  L.R.A.  (N.S.)  396)  on  validity  of  contract  regulating  price 
at  which  article  shall  be  resold;  (5  L.R.A.(X.S.)  139)  on  legality,  under  modern 
anti-trust  acts,  of  combinations  or  agreements  which  restrict  class  of  persons  to 
whom  commodities  shall  be  sold,  or  from  whom  bought. 

Distinguished  in  Locker  v.  American  Tobacco  Co.  195  N.  Y.  566,  88  N.  E. 
289,  Affirming  121  App.  Div.  452,  106  N.  Y.  Supp.  115,  where  there  was  no 
combination  of  independent  manufacturers  to  refuse  to  sell,  but  a  mere  order 
by  one  company  to  its  agent  not  to  sell. 

64  L.  R.  A.  721,  ATLANTA  v.  CHATTANOOGA  FOUNDRY  &  PIPEWORKS,  61 
C.  C.  A.  387,  127  Fed.  23. 

Writ  of  error  to  judgment  on  merits  in  later  action  in  203  U.  S.  396,  51  L. 
ed.  244,  27  Sup.  Ct.  Rep.  65. 
Combinations  In   restraint  of   trade. 

Cited  in  A.  Booth  &  Co.  v.  Davis,  127  Fed.  879,  holding  valid  and  enforceable 
an  agreement  by  vendors  on  the  sale  of  their  business  that  they  will  not  compete 
individually  or  otherwise,  directly  or  indirectly  with   vendee. 
Action   for   damages    under   anti-trust   statute. 

Cited  in  Hale  v.  O'Connor  Coal  &  Supply  Co.  181  Fed.  271,  upholding  com- 
plaint under  Sherman  Act  to  recover  damages  for  injuries  to  plaintiff's  business 
caused  by  alleged  conspiracy  between  defendants;  Continental  Wall  Paper  Co. 
v.  Lewis  Voight  &  Sons  Co.  19  L.R.A.  (N.S.)  153,  78  C.  C.  A.  567,  148  Fed.  948, 
on  the  right  to  sue  for  damages  under  anti-trust  law  caused  by  a  combination 
destroying  competition  and  fixing  prices. 

Cited   in   note    (53   L.  ed.   U.   S.   827,  829)    on   actions   for   threefold   damages 
under  Federal  anti-trust  act. 
Xature  of  action  for  recovery  of  statutory   damages. 

Cited  in  Langdon  v.  Pennsylvania  R.  Co.  194  Fed.  495,  holding  that  action 
under  interstate  commerce  act  of  1887,  against  interstate  carrier  to  recover 
damages  for  violation  of  act  is  not  one  strictly  for  recovery  of  penalty,  under 
statute  limiting  time  for  commencement  of  certain  actions;  Younts  v.  South- 
western Teleg.  &  Teleph.  Co.  192  Fed.  203,  to  the  point  that  action  to  recover 
damages  for  violation  of  statute  is  not  one  strictly  to  recover  penalty  which 
would  make  it  unenforceable  in  foreign  jurisdiction;  Hopper  v.  Denver  &  R. 
G.  R.  Co.  84  C.  C.  A.  21,  155  Fed.  278,  on  action  for  recovery  of  statutory  dam- 
ages as  not  being  a  penal  action;  Keystone  Lumber  Yard  v.  Yazoo  &  M.  Valley 
R.  Co.  97  Miss.  452,  53  So.  8,  holding  that  delayage  charge  is  not  penalty  within 
Code  1906,  requiring  suits  for  penalties  to  be  brought  within  one  year. 
Following  of  state  decisions  In  Federal  courts. 

Cited  in   note    (40   L.R.A. (N.S.)    421)    on   questions   of   state   limitations   law 
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as  to  which  state  court  decisions  must  be  followed  in  actions  originating  in,  or 
removed  to,  Federal  courts. 

64  L.  R.  A.  738,  HARDING  v.  AMERICAN  GLUCOSE  CO.  182  111.  551,  74  Am. 

St.  Rep.  189,  55  N.  E.  577. 
Contracts  or   combinations   in    restraint   of   trade. 

Cited  in  Kemp  v.  Division  No.  241,  353  111.  App.  369,  holding  that  action 
lies  to  restrain  members  of  union  from  intimidating  employer  for  purpose  of 
compelling  him  to  discharge  plaintiff's  former  members  of  union;  Cumberland 
Teleph.  &  Teleg.  Co.  v.  State,  100  Miss.  116,  39  L.R.A.  (N.S.)  282,  54  So.  670, 
holding  that  as  to  what  does  or  does  not  constitute  monopoly  within  meaning 
of  statute  must  be  left  to  courts  to  determine  when  question  arises;  State  v. 
Duluth  Bd.  of  Trade,  107  Minn.  529,  23  L.R.A. (N.S.)  1272,  121  N.  W.  395, 
on  the  invalidity  of  contracts  and  combinations  in  restraint  of  trade  and  compe- 
tition under  the  common  law  and  statutes;  State  v.  Creamery  Package  Mfg.  Co. 
110  Minn.  434,  136  Am.  St.  Rep.  51 4,  126  N.  W.  126,  holding  that  the  pooling 
of  interests  of  several  corporations  and  a  mere  nominal  sale  of  their  properties 
to  a  central  incorporated  organization  is  the  using  of  a  corporation  to  cover 
an  unlawful  combination  in  restraint  of  trade;  Yazoo  &  M.  Valley  R.  Co.  v. 
Searles,  85  Miss.  538,  68  L.R.A.  724,  37  So.  939;  MacGinnis  v.  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  29  Mont.  455,  75  Pac.  89, — holding  that  the  anti- 
trust statutes  are  meant  to  prohibit  combinations  which  without  regard  to 
form  or  elements  are  entered  into  for  an  unlawful  purpose;  Charleston  Natural 
Gas.  Co.  v.  Kanawha  Natural  Gas,  Light  &  Fuel  Co.  58  W.  Va.  27,  112  Am.  St. 
Rep.  936,  50  S.  E.  876,  6  Ann.  Cas.  154,  holding  unenforceable  and  void  an  agree- 
ment between  two  gas  companies  alloting  exclusive  territory  for  service  to  each 
and  fixing  the  price  of  gas  not  subject  to  change  without  consent  of  the  other 
and  providing  against  competition;  Rex  v.  Elliott,  9  Ont.  L.  Rep.  652,  holding 
that  the  obtaining  of  control  of  the  entire  amount  of  coal  put  on  the  market  in 
order  to  monopolize  the  sale  thereof  is  unlawful  though  the  price  is  not  raised 
thereby. 

Cited  in  notes  (64  L.R.A.  729)   on  illegal  trusts  under  modern  anti-trust  laws; 
(93  Am.  St.  Rep.  910)   on  contracts  with  newspapers  in  restraint  of  trade;    (103 
Am.  St.  Rep.  559,  560)   on  corporations  creating  a  monopoly;    (117  Am.  St.  Rep. 
494,  525)   on  illegality  of  contracts  tending  to  restrain  trade  or  competition. 
To  refrain  from  competition. 

Cited  in  Lanzit  v.  J.  W.  Sefton  Mfg.  Co.  184  111.  330,  75  Am.  St.  Rep.  171,  56 
N.  E.  393,  holding  void  as  against  public  policy  a  contract  whereby  for  a 
valuable  consideration  a  person  engaged  in  business  agrees  not  to  engage  in 
such  business  in  state  where  contract  is  made,  he  being  in  business  there  at  the 
time;  Union  Strawboard  Co.  v.  Bonfield,  96  111.  App.  416,  holding  void  a  con- 
tract by  vendor  of  a  business  not  to  re-engage  therein  in  the  state  or  any  place 
where  it  would  conflict  with  the  business  interests  of  vendee  for  a  term  of 
twenty-five  years. 

Cited  in  footnote  to  Eugene  Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which 
sustains  right  to  injunction  against  member  of  former  partnership  agreeing 
on  sale  of  business  not  to  engage  directly  or  indirectly  in  competitive  business 
within  specified  city  for  designated  period  from  continuing  in  rival  business  into 
which  he  entered  in  violation  of  such  agreement. 

Cited   in  notes    (15   L.R.A.  (N.S.)    849;    52   L.   ed.  U.   S.   867)    on   validity  of 
agreement  not  to  compete,  ancillary  to  sale  or  lease  of  property,  as  affected  by 
covenantee's  purpose  to  procure  a  monopoly. 
L.  R.  A.  Au.  Vol.  VI.— 63. 
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—  To    stifle    competition. 

Cited  in  Arnold  v.  Jones  Cotton  Co.  152  Ala.  504,  12  L.R.A.(N.S.)  154,  44 
So.  662,  holding  void  a  contract  whereby  two  purchasers  of  cotton  combined  to 
stifle  competition  in  the  purchase  of  cotton  and  also  citing  annotation  on  this 
point;  Stewart  v.  Stearns  &  C.  Lumber  Co.  56  Fla.  592,  24  L.R.A.  (N.S.)  658, 
48  So.  19,  holding  that  an  agreement  between  employer  and  storekeeper  that  if 
the  latter  will  establish  store  the  former  will  issue  pay  to  employees  in  form 
of  store  checks  redeemable  only  at  such  store  and  that  he  will  pay  5  per  cent, 
on  sales,  is  an  invalid  agreement  to  stifle  competition ;  United  States  v.  Standard 
Oil  Co.  173  Fed.  185;  United  States  v.  American  Tobacco  Co.  164  Fed.  721.— 
holding  that  a  consolidation  of  competing  corporations  involving  most  of  the 
particular  business  doing  away  with  competition  is  a  violation  of  the  anti -trust 
act  of  congress;  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  457,  116  S.  W. 
902,  holding  that  a  combination  in  control  of  a  commodity  to  the  extent  that  by 
fixing  prices  it  can  suppress  competition,  is  unlawful ;  Dunbar  v.  American  Teleg. 
&  Teleph.  Co.  224  111.  23,  115  Am.  St.  Rep.  132,  79  N.  E.  423,  8  Ann.  Cas.  57, 
Reversing  in  part  3  111.  C.  C.  11,  holding  that  control  or  purchase  of  stock  in  a 
rival  corporation  to  effect  control  of  business  and  preventing  competition  will 
not  be  upheld. 

Distinguished  in  Taylor  v.  Pullman  Co.  1  111.  C.  C.  51,  where  the  absorption 
of  a  rival  concern  did  not  wipe  out  all  competition. 

—  To   fix   prices. 

Cited  in  Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohrman,  138  Ky.  542,  30  L.R.A. 
(N.S.)  978,  137  Am.  St.  Rep.  390,  128  S.  W.  599,  holding  that  contract  whereby 
corporation  attempted  to  create  monopoly  of  ice  business  in  city  for  purpose  of 
fixing  price,  is  void;  Arnold  v.  Jones  Cotton  Co.  152  Ala.  504,  12  L.R.A.  (N.S.) 
154,  44  So.  662,  holding  that  contract  is  void  in  restraint  of  trade  which  provides 
that  two  firms,  each  being  purchasers  of  cotton  in  same  district  shall  pay  to 
others  certain  price  per  pound  on  all  cotton  purchased  by  either  in  district  and 
otherwise  fixing  price  to  be  paid;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  214  111. 
449,  73  N.  E.  770,  holding  unlawful  an  agreement  between  coal  dealers  by  which 
the  price  of  all  soft  coal  sold  in  Northern  Illinois  was  fixed;  Hunt  v.  Riverside 
Co-op.  Club,  140  Mich.  548,  112  Am.  St.  Rep.  420,  104  N.  W.  40,  holding  that  an 
agreement  between  plumbers  and  wholesale  supply  houses  to  fix  the  price  of 
work  and  materials  and  secure  advantage  in  prices  to  members  of  the  agreement 
is  a  violation  of  a  statute  against  combinations  to  fix  or  affect  prices  of  com- 
modities or  stifle  competition;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  114  111.  App. 
106,  holding  that  the  fact  that  an  unlawful  combination  did  not  fix  unreasonable 
prices  on  the  coal  it  controlled  is  no  defense;  Evans  v.  American  Strawboard  Co. 
114  111.  App.  457,  holding  invalid  an  agreement  the  purpose  of  which  is  to  limit 
the  production  and  maintain  and  fix  the  price  of  a  certain  con  modity. 
Parol  combination. 

Cited  in  Pacahontas  Coke  Co.  v.  Powhatan  Coal  &  Coke  Co.  60  W.  Va.  520.  10 
L.R.A. (N.S.)  280,  116  Am.  St.  Rep.  901,  56  S.  E.  264,  9  Ann.  Cas.  667,  on  the 
formation  of  an  illegal  combination  though  not  in  writing;  Franklin  Union  No.  4 
v.  People,  220  111.  377,  4  L.R.A.  (N.S.)  1013,  110  Am.  St.  Rep.  248,  77  N.  E.  176, 
holding  that  a  conspiracy  need  not  necessarily  consist  of  an  agreement  in  writing 
but  may  be  a  verbal  undertaking  evidenced  by  the  actions  of  the  participants;  Chi- 
cago, W.  &  V.  Coal  Co.  v.  People,  114  111.  App.  99,  holding  that  a  tacit  agreement 
to  form  a  conspiracy  and  action  thereunder  is  sufficient  without  written  evidence 
thereof,  the  courts  looking  through  appearances  and  grasping  the  real  situation. 
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Parties    to    conspiracy. 

Cited  in  Purington  v.  Hinchliff,  219  111.  167,  2  L.R.A.  (N.S.)   827,  109  Am.  St. 
Rep.  322,  76  N.  E.  47,  Affirming  120  111.  App.  532,  holding  that  all  parties  to  a 
conspiracy  to  ruin  business  of  another  because  lie  refuses  to  join  an  association, 
are  liable  whether  they  actually  participate  or  not. 
Right   of  injured   person   to  assail   monopoly. 

Cited  in  note   (26  L.R.A. (N.S.)    154)    on  right  of  injured  person  not  party  to 
agreement  to  assail  validity  as  tending  to  monopoly. 
Validity   of   anti-trust   statute. 

Cited  in  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co.  201  111.  260, 
66  N".  E.  349,  on  the  constitutionality  of  the  anti  trust  act  of  June  11,   1891; 
Taylor  v;  Pullman  Co.  1  111.  C.  C.  49,  on  the  validity  of  the  anti  trust  statute  as 
a  police  regulation. 
Sale  of  corporate  property  against   consent  of  stock  holder. 

Cited  in  Hooker  v.  Midland  Steel  Co.  215  111.  453,  106  Am.  St.  Rep.  170,  74 
N.  E.  445,  holding  that  a  stockholder  cannot  be  compelled  to  sell  his  stock  against 
his  will. 

Cited  in  note  (1  L.R.A.  (N.S.)  607)  on  condemnation  of  shares  of  minority 
stockholders. 

Distinguished  in  Sprague  v.  Universal  Voting  Mach.  Co.  134  111.  App.  384,  hold- 
ing that  equity  will  refuse  to  interfere  with  transfer  of  property  of  a  foreign 
corporation  on  behalf  of  stockholder  where  it  is  not  done  in  contravention   of 
public  policy. 
Action  by  stock  holder  in  behalf  of  corporation. 

Cited  in  Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  457,  holding  that  stock- 
holder bringing  suit  on  behalf  of  corporation  must  show  demand  on  and  refusal 
of  officers  to  act  or  that  such  demand  would  have  been  futile;  Graham  v.  Dubuque 
Specialty  Mach.  Works,  138  Iowa,  462,  15  L.R.A. (N.S.)  732,  114  N.  W.  619, 
conceding  right  of  stockholder  to  bring  action  in  behalf  of  corporation  to  pre- 
vent failure  of  justice  where  officers  refuse  to  bring  the  action,  but  holding  that 
the  stockholder  in  such  case  cannot  bind  the  corporation  for  contingent  attorney's 
fee. 

Distinguished  in  Metcalf  v.  American  School  Furniture  Co.  122  Fed.  124r 
holding  that  equity  at  the  instance  of  a  stockholder  will  not  interfere  with  the 
"completed"  act  of  the  corporation  sanctioned  by  a  majority  of  the  stockholders.. 
Rights  of  foreign  corporations  under  local  statutes. 

Cited  in  Hannis  Distilling  Co.  v.  Baltimore,  114  Md.  685,  80  Atl.  319,  holding 
that  foreign  corporation  doing  business  in  state  is  subject  to  restrictions  imposed 
by  statute  upon  domestic  corporations;  Iron  Silver  Min.  Co.  v.  Cowie,  31  Colo. 
454,  72  Pac.  1067,  holding  that  a  foreign  corporation  entitled  to  fifty  years  of 
existence  in  state  where  founded  must  nevertheless  at  the  end  of  twenty  years  pro- 
cure an  extension  where  the  local  limit  of  existence  for  domestic  corporations 
is  20  years;  Coverdale  v.  Royal  Arcanum,  193  111.  106,  61  N.  E.  915,  holding  that 
local  laws  will  control  the  existence  or  not  of  a  waiver  of  a  by-law  in  a  policy 
contracted  locally  in  a  Massachusetts  insurance  corporation. 

Cited  in  notes   (70  L.R.A.  526)   on  effect  of  entering  a  state  by  foreign  corpo- 
ration;    (70   L.R.A.   541)    on  judicial   discretion   to   decline  jurisdiction   of   liti- 
gation by  nonresident  over  internal  affairs  of  foreign  corporation. 
—  To  do  business. 

Cited  in  People  ex  rel.  Stead  v.  Chicago,  I.  &  L.  R.  Co.  223  111.  588,  79  N.  E. 
144,  7  Ann.  Cas.  1,  holding  that  "doing  business  in  this  state"  with  respect  to 
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foreign  corporation  means  the  kind  of  business  for  which  they  were  incorpo- 
rated; Chicago  W.  &  V.  Coal  Co.  v.  People,  114  111.  App.  Ill,  holding  that 
merely  because  a  corporation  was  organized  in  another  state,  it  cannot  come  into 
this  state  and  do  business,  in  violation  of  local  public  policy;  North  American 
Ins.  Co.  v.  Yates,  214  111.  277,  73  N.  E.  423,  on  the  rights  of  a  foreign  corpora- 
tion to  do  business  in  another  state. 

Cited  in  note  (70  L.R.A.  519)  on  right  of  foreign  corporations  to  do  business 
in  domestic  states. 

Distinguished  in  Bradburry  v.  Wankegan  &  W.  Min.  &  Smelting  Co.   113  111. 
App.    605,    where   foreign    mining    corporation    owned   no   properties   and    did   no 
mining  or  smelting  within  the  state  but  merely  maintained  a  local  office  and  sold 
some  stock. 
Determination   of   public  policy   of  state. 

Cited  in  Brush  v.  Carbondale,  229  111.  150,  82  N.  E.  252,  11  Ann.  Cas.  121, 
holding  that  public  policy  as  applicable  to  a  contract  under  consideration  is  not 
to  be  determined  by  juries  as  a  fact  but  by  the  courts,  from  the  constitution, 
legislation,  judicial  decisions  and  the  practice  of  the  executive  department; 
Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  465,  holding  that  a  state's  public  policy 
is  either  found  expressly  enunciated  in  its  statutes  or  ascertainable  from  the  de- 
cision of  its  courts  and  acts  of  its  officials;  People  ex  rel.  Healy  v.  Shedd,  241 
111.  163,  89  N.  E.  332;  Zeigler  v.  Illinois  Trust  &  Sav.  Bank,  245  111.  193,  28 
L.R.A.(N.S.)  1118,  91  N.  E.  1041,  19  Ann.  Cas.  127;  Perry  v.  United  States 
School  Furniture  Co.  232  111.  109,  83  N.  E.  444, — on  the  source  of  the  ascertain- 
ment of  the  public  policy  of  the  state. 

Cited  in  note  (70  L.R.A.  522)   on  public  policy  of  state. 
Lls   Pendens. 

Cited  in  Courtney  v.  Henry,  114  111.  App.  638,  holding  that  mere  filing  of  a 
bill  in  chancery  is  not  sufficient  to  constitute  lis  pendens. 
Granting:   of  injunction. 

Cited  in  Stevens  v.  Morenous,  169  111.  App.  287,  holding  that  restraining  of 
production  of  play  upon  sabbath  day  was  not  justified  on  ground  that  it  was 
nuisance,  where  it  did  not  appear  that  it  was  immoral. 

«4  L.  R.  A.  775,  PEOPLE  v.  McCORMICK,  208  111.  437,  70  N.  E.  350. 
Time  of  transition  of  estate  for  inheritence  taxation. 

Cited  in  State  ex  rel.  Gage  v.  Probate  Ct.  112  Minn.  287,  128  N.  W.  18, 
holding  that  under  statute  tax  upon  inheritance  becomes  due  when  beneficiary 
enters  into  possession  and  enjoyment  of  any  portion  of  bequest  which  exceeds 
in  value  statutory  exemption;  Re  Kingman,  220  111.  567,  77  N.  E.  135,  5  Ann. 
Cas.  234,  holding  under  statute  that  estate  left  in  trust  for  ten  years  with  re- 
mainder to  wife  absolutely  and  to  children  and  their  heirs  is  taxable  im- 
mediately. 

Cited   in   notes    (33   L.R.A.(N.S.)    248)    on   present   taxability   under   donor's 
will;    (127  Am.  St.  Rep.  1076)    on  inheritance  taxation  on  life  estates  and  vest- 
ed remainders;    (127  Am.  St.  Rep.  1080)   on  inheritance  taxation  on  future  con- 
tingent estates. 
Jurisdiction   of   appeal   from   inheritence   tax    proceedings. 

Cited  in  People  v.  Sholem,  238  111.  206,  87  N.  E.  390,  upholding  the  practice 
of  appealing  inheritance  tax  cases  from  the  county  courts  directly  to  the 
supreme  court. 
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Xature    of   inheritance    tax. 

Cited  in  note    (33  L.R.A.  (N.S.)    610)    on  nature  of  inheritance  tax. 

64  L.  R.  A.   780,  CLINTON  COUNTY  v.  DAVIS,   162  Ind.  60,  69  N.  E.  680,  1 

Ann.  Cas.  282. 
Prior  knowledge  as  condition  of  earning-  reward. 

Cited  in  note    (9  L.R.A.  (N.S.)    1057)    on  prior  knowledge  of,  as  condition  of 
earning,  reward. 
Right   of   inciter   to   claim   reward   for   crime. 

Cited  in  Jay  County  v.  Bliss,  162  Ind.  120,  69  N.  E.  1003,  holding  that  a 
person  who  pays  a  voter  to  refrain  from  voting  cannot  on  grounds  of  public 
policy  collect  the  reward  offered  for  furnishing  testimony  securing  a  con- 
viction; Mount  v.  Montgomery  County,  168  Ind.  667,  14  L.R.A.  (N.S.)  486,  80 
N.  E.  629,  holding  that  a  person  procuring  conviction  of  pe/sons  accepting 
election  bribes,  by  contracting  with  briber  to  furnish  information  is  not  entitled 
to  reward  offered. 
Sufficiency  of  transcript  of  case  commences  in  another  court. 

Cited  in  Dill  v.  Fraze,  169  Ind.  60,  79  N.  E.  971,  on  the  sufficiency  of  au- 
thentication of  the  whole  record  where  the  case  has  been  transfered  from  an- 
other court;  Chicago,  I.  &  L.  R.  Co.  v.  Reyman,  166  Ind.  279,  76  N.  E.  970, 
holding  that  failure  of  the  clerk  to  copy  the  complaint  into  his  transcript  does 
not  render  the  record  incomplete  where  it  contains  a  properly  certified  transcript 
of  proceedings  in  a  court  from  which  the  cause  was  transferred  including  a  copy 
of  the  complaint. 

64  L.  R.  A.  785,  KIMMEL  v.  BEAN,  68  Kan.  598,  104  Am.  S.  Rp.  415,  75  Pac. 

1118. 
Application  on  agent's  debt  of  funds  of  principal  deposited  by  agent. 

Cited  in  footnote  to  interstate  Nat.  Bank  v.  Claxton,  65  L.R.A.  820,  which 
denies  right  of  bank  to  apply  funds  deposited  by  factor  in  his  own  name  on 
claims  against  him  individually,  where  it  has  means  of  knowing  that  the  funds 
belong  to  his  principal. 

Cited  in  note   (111  Am.  St.  Rep.  424)   on  bankers'  lien  on  deposits  by  agents 
or  factors. 
Application  of  deposit  to  over  draft. 

Cited  in  Inter-State  Nat.  Bank  v.  Ringo,  72  Kan.  121,  3  L.R.A. (N.S.)  1184, 
115  Am.  St.  Rep.  17(5,  83  Pac.  119,  holding  that  the  proceeds  of  a  check  deposited 
to  the  account  of  an  over  drawn  depositor  becomes  the  property  of  the  bank 
though  the  check  was  drawn  on  an  extension  of  credit  through  error. 
Right  in  action  by  undisclosed  principal  to  defense*  available  in  action 
by  agent. 

Cited  in  note  (28  L.R.A. (N.S.)  Z28)  on  right  in  action  by  undisclosed  princi- 
pal to  defenses  available  in  action  by  agent. 

64  L.  R.  A.  790,  HANSON  v.  KREHBIEL,  68  Kan.  670,  104  Am.  St.  Rep.  422, 

75  Pac.  1041. 
Validity  of  statute  limiting:  defamation   cases  to  "actual   damages." 

Cited  in  Osborn  v.  Leach,  135  N.  C.  634,  66  L.R.A.  652,  47  S.  E.  811,  on  the 
restriction  of  the  "actual  damages"  for  libel  to  such  as  are  suffered  in  respect 
to  property,  trade,  business,  profession  or  occupation  as  being  unconstitutional; 
Post  Pub-  Co.  v.  Butler,  71  C.  C.  A.  309,  137  Fed.  727,  holding  that  a  denial  of 
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the  right  of  one  libeled  to  recover  actual  damages  for  injury  done  to  his  reputa- 
tion is  a  violation  of  guarantees  under  Bill  of  Rights. 

Cited  in  footnote  to  Osborn  v.  Leach,  66  L.R.A.  648,  which  sustains  statute 
limiting  right  to  escape  punitive  damages  for  publication  of  libel  by  retraction 
to  publishers  of  newspapers  and  periodicals. 

Distinguished  in  Comer,  v.  Age  Herald  Pub.  Co.  151  Ala.  619,  13  L.R.A.  (N.8.) 
527,   44   So.  673,   where  statute  allowing  actual   damages   applies  to  damage  to 
"reputation"  as  well  as  to  other  rights  enumerated. 
Words  libelons   per   se. 

Cited  in  note   (116  Am.  St.  Rep.  804)   on  what  words  are  libelous  per  se. 

64  L.  R.  A.  794,  WILLIAMS  v.  METROPOLITAN  STREET  R.  CO.  68  Kan.  17, 
104  Am.  St.  Rep.  377,  74  Pac.  600,  ]  Ann.  Cas.  6. 

Followed  without  discussion  in  Metropolitan  Street  R.  Co.  v.  Warren.  74  Kan. 
248,  86  Pac.  131. 

Persons    or    corporations    "out    of    state"    as    regards    operation    of    statute 
of    limitations. 

Cited  in  Gibson  v.  Simmons,  77  Kan.  463,  94  Pac.  1013,  holding  that  the 
question  whether  a  person  is  "out  of  the  state"  or  not  under  statute  is  one  of 
actual  personal  presence  and  not  of  mere  domicil ;  Wojtylak  v.  Kansas  &  T. 
Coal  Co.  188  Mo.  295,  87  S.  W.  506,  holding  that  a  foreign  corporation  can- 
not plead  statute  of  limitations  to  an  action  arising  in  a  state  where  such  cor- 
poration was  considered  "out  of  the  state"  and  not  eligible  to  plead  the  statute 
in  bar;  Volivar  v.  Richmond  Cedar  Works,  152  N.  C.  34,  67  S.  E.  42,  holding 
that  the  appointment  of  a  local  agent  by  a  foreign  corporation  upon  whom 
process  may  be  served,  does  not  make  the  corporation  a  resident  so  as  to  affect 
the  suspension  of  the  statute  of  limitations  as  to  nonresidents. 
Availability  of  defense  of  statute  of  limitations  to  foreign  corporations. 

Cited  in  Provident  Loan  Trust  Co.  v.  Mclntosh,  68  Kan.  457,  75  Pac.  498, 
1  Ann.  Cas.  906,  refusing  to  allow  nonresident  corporation  to  make  defense  of 
statute  of  limitation. 

Cited  in  footnote  to  Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co. 
70  L.R.A.  814,  which  holds  bar  of  limitations  available  to  foreign  corporation 
which  has  complied  with  laws  of  state  and  has  regularly  done  business  in 
state  during  entire  statutory  period  during  all  of  which  time  it  has  had  an 
agent  resident  in  state  on  whom  process  could  be  served. 

Disapproved  in  Tiller  v.  St.  Louis  &  S.  F.  R.  Co.  189  Fed.  99S,  holding  that 
statute  of  limitations  of  Oklahoma  applies  so  as  to  run  against  foreign  corpo 
ration  authorized  to  do  business  in  state. 
State  of  incorporation  as  the  actual  home  of  corporation. 

Cited  in  Ham  v.  Booth,  72  Kan.  431,  83  Pac.  24,  holding  the  description  of  a 
corporation  as  organized  and  existing  under  lands  of  a  given  state  is  sufficient 
as  to  locality  its  residence  being  really  a  state  residence  in  state  of  its  creation. 
Domestication  of  foreign  corporations. 

Cited  in  State  ex  rel.  Jackson  v.  St.  Louis  &  S.  F.  R.  Co.  81  Kan.  408,  105 
Pac.  685,  on  the  status  of  foreign  corporations  after  having  complied  with 
given  requirements  on  the  entrance  into  local  business. 

64  L.  R.  A.  800,  SALABES  v.  CASTELBERG,  98  Md.  645,  57  Atl.  20. 
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64  L.  R.   A.  805,  HAZEL-HURST  v.  MAYES,  84  Miss.   7,  36   So.  33. 
Compensation    to   alnitter   for   duiuuge   in    street    improvements. 

Cited  in  notes  (30  L.R.A.  (N.S.)  187)  on  electric  line  in  street  or  highway  as 
additional  burden;  (100  Am.  St.  Rep.  239)  on  rights  of  abutters  as  dependent 
upon  statutes  of  their  fee  in  street. 

Distinguished  in  Slaughter  v.  Meridian  Light  &  R.  Co.  95  Miss.  255,  25  L.R.A. 
(X.S.)    1273,  48   So.   0,  holding  that  the  raising  or  changing  of  the  grade  of  a 
street   for    the   convenience   of   the   public,    entitles   the   abutting   owner   to   com- 
pensation thereto,  because  of  the  taking  of  private  property  for  public  use. 
— -  Damage  to  trees. 

Cited  in  footnote  to  Brown  v.  Asheville  Electric  Co.  69  L.R.A.  631,  which  holds 
municipal  authority  to  place  electric  light  poles  and  wires  on  designated  side- 
walk no  defense  against  liability  for  damage  from  removal  of  trees;  Donahue 
v.  Keystone  Gas  Co.  70  L.R.A.  761,  which  holds  gas  company  negligently  permit- 
ting gas  to  escape  from  pipes  in  highway  liable  for  resulting  injury  to  shade 
trees  in  front  of  abutting  property  though  fee  of  street  is  in  public. 

Cited  in  note  (12  L.R.A.  (N.S.)  1127)  on  liability  to  abutter  for  mutilating 
trees  in  highway  by  putting  up  poles  or  wires. 

64  L.  R.  A.  807,  COLEMAN  v.  STATE,  83  Miss.  290,  35  So.  937,  1  Ann.  Cas. 

406. 
Prosecution   in   one  county  as   bar. 

Cited  in  State  v.  Hughes,  96  Miss.  585,  51  So.  464,  holding  that  beginning  of 
prosecution  for  embezzlement  in  either  of  counties  in  which  offense  may  be 
prosecuted  definitely  and  exclusively  fixes  venue  in  that  county. 

Cited  in  footnote  to  Hargis  v.  Parker,  69  L.R.A.  270,  which  holds  arrest  at 
their  own  instigation   for   purpose  of   preventing  trial  elsewhere  of  persons   ac- 
cused of   crime  by   magistrate  in   county  where   crime   was   commenced   not  bar 
to  proceedings  against  them  in  county  where  crime  was  consummated. 
tJharfte   of   place   in   indictment    for   homicide. 

Cited  in  note  (3  L.R.A. (N.S.)  1029,  1030)  on  charge  of  time  and  place  in  in- 
dictment for  homicide. 

64  L.  R.  A.  811,  HEDDING  v.  GALLAGHER,  72  N.  H.  377,  57  Atl.  225. 
Rig-ht   of  hack  drivers  or  teamsters   to   use  of  railroad   property. 

Cited  in  Union  Depot  &  R.  Co.  v.  Meeking,  42  Colo.  95,  126  Am.  St.  Rep. 
145.  94  Pac.  16,  holding  that  railroad  company  may  lawfully  exclude  some  hack 
drivers  from  using  its  property  near  station  as  a  hack  stand  though  others  are 
allowed  to  so  use  it,  providing  the  excluded  drivers  are  allowed  free  access  to 
approach  to  take  on  or  unload  fare;  Oregon  Short  Line  R.  Co.  v.  Davidson,  33 
Utah,  376,  16  L.R.A. (N.S.)  783,  94  Pac.  10,  14  Ann.  Cas.  489,  holding  that  a 
railroad  company  may,  subject  to  state  regulation,  exclude  all  but  one  transfer 
company  from  soliciting  passengers  on  its  grounds;  Seattle  v.  Hurst,  50  Wash. 
430,  18  L.R.A. (N.S.)  172,  97  Pac.  454,  conceding  right  of  railroad  company  to 
grant  special  hack  privileges  but  holding  invalid  an  ordinance  prohibiting 
solicitation  of  fares  by  hackmen  in  stations  when  such  stations  are  being  used 
by  passengers. 

Cited  in  note  (16  L.R.A. (N.S.)  778)  on  right  to  discriminate  between  solici- 
tors of  patronage  at  depots,  wharves,  etc. 

Disapproved  in  Palmer  Transfer  Co.  v.  Anderson,  131  Ky.  223,  19  L.R.A. 
(N.S.)  759,  133  Am.  St.  Rep.  237,  115  S.  W.  182,  holding  that  an  agreement  be- 
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tween   transfer   company   and   carrier   giving   the   former   a   practical    monopoly 
over  transfer  of  passengers  as  against  other  hackmen  is  void. 
Duty  of  railroad  to  expressmen. 

Cited  in  Piper  v.  Boston  &  M.  R.  Co.  75  N.  H.  239,  72  Atl.  1024,  holding  that 
railroad   does   not   owe   to   express    company's    servant    at    work    in    train    shed 
same  duty  as  to  safety  as  is  required  towards  passengers  but  only  common-law 
duty  of  ordinary  care. 
Reconsideration   of  rnle   of   law   formerly   decided   in   same   case. 

Cited  in  Kidd  v.  New  York  Security  &  T.  Co.  75  N.  H.  158,  71  Atl.  878, 
holding  that  questions  of  law  once  decided  are  not  re-examined  upon  subsequent 
transfer,  especially  where  justice  and  equity  do  not  require  it;  Olney  v.  Boston 
&  M.  R.  Co.  73  X.  H.  91,  59  Atl.  387,  as  a  relaxation  of  the  rule  of  refusal  to 
reconsider  in  same  case  a  rule  of  law  once  decided  except  upon  rehearing  and 
holding  that  such  relaxation,  because  of  the  public  importance  of  the  case,  was 
not  intended  as  an  abandonment  of  the  principle. 
Interpretation  of  court  opinions. 

Cited  in  Wyatt  v.  State  Board,  74  N.  H.  565,  70  Atl.  387,  holding  that  the 
language  of  an  opinion  of  a  court  must  be  read  in  the  light  of  the  circumstances 
under  which  it  was  called  forth  in  order  to  get  true  scope  and  meaning  thereof. 
Validity   of   contracts   between    railroads   and    expressmen. 

Cited  in  Piper  v.  Boston  &  M.  R.  Co.  75  N.  H.  440,  75  Atl.  1041,  holding  that 
where  servant  of  express  company,  in  consideration  of  his  employment,  waives 
any  right  to  damages  caused  by  negligence  of  railroad  company  or  its  servants, 
stipulations  of  contract  are  separable  and  agreement  is  valid  so  far  as  it  relates 
to  employee's  negligence. 

64  L.  R.  A.  823,  RE  WELSH'S  SUCCESSION,  111  La.  801,  35  So.  913. 
Place  of  contract  of  sale  by  drummer. 

Cited  in  Georg  D.  Witt  Shoe  Co.  v.  J.  A.  Seegars  &  Co.  122  La.  150,  47  So. 
444,  holding  that  a  salesman  receiving  an  order  for  goods  to  be  manufactured 
or  supplied  from  a  general  stock  merely  enters  into  an  executory  contract  to  sell 
which  is  not  consummated  until  the  goods  are  made  or  set  apart. 
Conflict  of  laws. 

Cited  in  note   (64  L.R.A.  357)   on  conflict  of  laws  as  to  chattel  mortgages. 

64  L.  R.  A.  836,  BORK  v.  UNITED  NEW  JERSEY  R.     CANAL  CO.  70  N.  J. 

L.  268,  103  Am.  St.  Rep.  808,  57  Atl.  412,  1  Ann.  Cas.  861. 

Ejectment   agrainst   wrongful   occupying  of  street  the   fee   of   which   is   In 
plaintiff. 

Cited  in  Moore  v.  Camden  &  T.  R.  Co.  73  N.  J.  L.  601,  64  Atl.  116,  holding 
that  owner  of  fee  in  streets  may  maintain  ejectment  against  unauthorized  erec- 
tion of  trolley  poles  in  street;  Johanson  v.  Atlantic  City  R.  Co.  73  N.  J.  L.  769, 
64  Atl.  1061,  holding  that  ejectment  will  lie  to  disposssess  railroad  company 
using  street  under  mere  license  since  revoked  by  fee  owner  who  gave  it. 

Cited  in  notes  (66  L.R.A.  41;  36  L.R.A.  (N.S.)  830;  116  Am.  St.  Rep.  585)  on 
maintainability  of  ejectment  for  intrusion  on  street  by  railroad. 

Distinguished  in  Atlantic  C.  R.  Co.  v.  Johanson,  72  N.  J.  Eq.  336,  65  Atl. 
719,  holding  that  an  abutter  cannot  maintain  action  to  eject  railway  from 
street  where  fee  street  belongs  to  the  railway  company. 
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Ejectment  for   hi  ml   subject  to  public  easement. 

Cited  in  Bass  v.  Ramos,  58  Fla.  108,  50  So.  945,  holding  that  the  recovery 
of  possession  of  lands  in  the  waters  of  a  navigable  bay  by  ejectment  is  subject 
to  the  rights  of  the  public  in  the  waters  though  the  title  is  in  private  parties. 

Annotation  cited  in  Weyler  v.  Gibson,  110  Md.  652,  73  Atl.  261,  17  Ann.  Cas. 
731,  holding  that  ejectment  may  be  brought  against  the  closing  of  a  street  by 
construction   of  public   building  where  the  fee  to  such   street  belonged  to  plain- 
tiff, though  on  recovery  the  possession  will  still  be  subject  to  street  easement. 
Additional   servitudes   in    highways. 

Cited  in  note    (106  Am.  St.  Rep.  253)    on  railroad  as  additional  servitude  in 
highway. 
Power   of   municipality    to    grant    street    franchises. 

Cited  in  note  (22  L.R.A.  (N.S.)  927)  on  power  of  municipality  in  absence  of 
express  authority  to  grant  street  franchises. 

64  L.  R.  A.  839,  MEYER  v.  SUPREME  LODGE,  K.  P.  178  N.  Y.  63,  70  N.  E.  111. 
Treatment   by  physician   without  consent  of  patient. 

Cited  in  Cotnam  v.  Wisdom,  83  Ark.  606,  12  L.R.A.  (N.S.)    1092,  119  Am.  St. 
Rep.  157,  104  S.  W.  164,  13  Ann.  Cas.  25,  holding  physician  entitled  to  reason- 
able compensation  for  treatment  of  person  without  his  knowledge  or  consent  he 
being  unconscious  from  injury. 
Privilege  of  information  gained  by  physician. 

Cited  in  Edison  v.  Hammond,  142  App.  Div.  700,  127  N.  Y.  Supp.  359,  to  the 
point  that  professional  privilege  existed  to  sufficient  extent  to  prevent  divulg- 
ence  of  information  acquired  by  physician  called  by  third  party  to  attend  person 
in  comatose  state;  Re  Myer,  184  N.  Y.  58,  76  N.  E.  920,  6  Ann.  Cas.  26,  35  N.  Y. 
Civ.  Proc.  Rep.  332,  holding  testimony  of  physician  as  to  matters  learned  in  his 
treatment  of  testatrix  before  her  death,  inadmissible  in  proceedings  to  revoke 
probate  of  will;  Lynch  v.  Germania  L.  Ins.  Co.  132  App.  Div.  573,  116  N.  Y. 
Supp.  998,  holding  that  information  obtained  by  physician  of  a  life  insurance 
company  in  the  examination  of  an  applicant  for  insurance  is  not  privileged  in 
an  action  between  latter  and  another  insurance  company. 

Cited  in  note  (16  L.R.A.  (N.S.)  886)  as  to  whether  privilege  as  to  informa- 
tion acquired  by  physician  extends  to  physician  not  employed  by  patient. 


Cited  in  Taylor  v.  Insurance  Co.  of  N.  A.  25  Okla.  117,  138  Am.  St.  Rep.  906, 
105  Pac.  354  (dissenting  opinion),  on  place  where  last  act  necessary  to  com- 
plete contract  as  place  of  contract. 

Cited  in  note  (63  L.R.A.  838,  869)  on  conflict  of  laws  as  to  insurance  con- 
tracts. 

64  L.  R.  A.  845,  ST.  MARYS  MACH.  CO.  v.  NATIONAL  SUPPLY  CO.  68  Ohio 

St.  535,  96  Am.  St.  Rep.  677,  67  N.  E.  1055. 

Actions  maintainable  by  chattel   mortgagor  or  mortgagee  against    third 
persons. 

Cited  in  notes  (109  Am.  St.  Rep.  431,  433,  451)  on  mortgagees'  right  of 
action  against  third  persons  for  invasion  of  their  rights;  137  Am.  St.  Rep. 
895,  902,  on  actions  maintainable  by  chattel  mortgagor  against  third  persons 
after  condition  broken. 
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64  L.  R.  A.  849,  LAXE  v.  LANE,  4  Penn.   (Del.)   368,  103  Am.  St.  Rep.  122,  55 

Atl.  184. 
Lex  doiuicilii  as  controlling-  intent  of  donor  of  a   power. 

Cited  in  Prince  de  Beam  v.  Winans,  111  Md.  470,  74  Atl.  626,  on  the  interpre- 
tation  of   intent   of   donor   of   a   power   under  the   laws   of   his   domicil  and  also 
citing  annotation  on  the  point. 
Conflict  of  laws  as  to  wills. 

Cited  in  note   (2  L.R.A.  (N.S.)    415)   on  conflict  of  laws  as  to  wills. 
Execution   of  power  of  appointment. 

Cited  in  Carraway  v.  Moseley,  152  N.  C.  353,  67  S.  E.  765;  Hankins  v.  Co- 
lumbia Trust  Co.  142  Ky.  210,  134  S.  W.  498,— holding  that  intention  to  execute 
power  of  appointment  must  be  apparent  and  clear,  so  that  transaction  is  not 
fairly  succeptible  of  any  other  interpretation. 

Cited  in  footnote  to  Graham  v.  Whitridge,  66  L.R.A.  408,  which  holds  ap- 
pointment under  power  conferred  by  will  among  specified  great-grandchildren 
none  of  whom  were  in  existence  at  time  of  donor's  death  for  life  with  re- 
mainder to  their  children  void  for  remoteness  so  far  as  remainders  are  concerned. 

64  L.  R.  A.  918,  BANK  OF  CALIFORNIA  v.  SAN  FRANCISCO,  142  Cal.  276, 

100  Am.  St.  Rep.  130,  75  Pac.  832. 
Taxability  of  franchise. 

Cited  in  Los  Angeles  v.  Western  U.  Oil  Co.  161  Cal.  206,  118  Pac.  720,  hold- 
ing that  proper  method  for  ascertaining  value  of  franchise  of  corporation  is  to  de- 
duct from  aggregate  market  value  of  shares  value  of  its  tangible  property,  tak- 
ing difference  as  value  of  franchise;  Crocker  v.  Scott,  149  Cal.  584,  87  Pac.  102, 
upholding  the  assessment  of  franchise  of  corporation  for  taxation  on  a  basis 
of  valuation  which  is  the  difference  between  the  market  value  of  its  shares  of 
stock  and  the  value  of  its  tangible  property ;  San  Joaquin  &  K.  R.  Canal  & 
Irrig.  Co.  v.  Merced  County,  2  Cal.  App.  595,  84  Pac.  285,  upholding  the  tax- 
ability of  right  of  corporation  to  exist  as  being  a  franchise  and  holding  that  the 
exercise  of  a  right  under  the  creative  franchise,  is  a  special  franchise  taxable 
at  the  place  of  exercising. 

Cited  in  footnote  to  People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  67  L.R.A. 
960,  which  holds  that  amount  of  capital  employed  by  corporation  and  not  its 
stock  is  to  be  considered  in  fixing  franchise  tax. 

Cited  in  notes  (28  L.R.A. (N.S.)  255)  on  right  to  be  a  corporation  as  within 
provision  subjecting  franchises  to  taxation;  (131  Am.  St.  Rep.  863.  870,  872, 
874,  877,  882)  on  taxation  of  franchises. 

Disapproved  in  Stockton  Gas  &  Electric  Co.  v.  San  Joaquin  County,  148  Cal. 
325,  5  L.R.A.(N.S.)    181,  83  Pac.  54,  7  Ann.  Cas.  511    (dissenting  opinion),  on 
franchises  as  assess ible  property. 
As   property. 

Cited  in  Kaiser  Land  &  Fruit  Co.  v.  Curry,  155  Cal.  651,  103  Pac.  341,  holding 
that  the  imposition   of  a   license  tax   on   foreign   and   domestic   corporations   as 
a  condition  to  their  right  to  exist  and  do  business,  need  not  be  "in  proportion  to 
value"  it  not  being  a  tax  on  "property." 
Corporation   ns   a   unity. 

Cited  in  Boatmen's  Bank  v.  Gillespie,  209  Mo.  251,  108  S.  W.  74,  holding  that 
the  acceptance  of  certificate  of  incorporation  merges  the  individuality  of  all  the 
incorporators  into  the  corporation  in  respect  to  all  business  matters. 
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Necessity    of   franchise   to   ri^ht   to   operate    a    bank. 

Cited   in   First  State  Bank   v.  Shallenberger,   172   Fed.   1001,  holding  invalid  a 
statute  denying  the  right  of  persons  to  do  a  banking  business  except  by  incorpo- 
ration. 
Discrimination    in    taxation    of    state    and    national    banks. 

Cited  in  San  Francisco  Nat.  Bank  v.  Dodge,  197   U.  S.  81,  49  L.  ed.  675,  25 
Sup.    Ct.   Rep.    384,   holding  invalid   a   taxation   of   state   banks   on   valuation   of 
market  value  of  shares  after  deduction  of  certain   intangible  elements  of  value 
such  as  good  will,  where  no  such  exemptions  are  made  as  to  national  banks. 
Power   to   limit   banking    to   corporations. 

C'ited  in  Marymount  v.  Nevada  State  Bkg.  Bd.  33  Nev.  333,  32  L.R.A.  (N.S.) 
479,  111  Pac.  295,  holding  that  state  cannot  limit  transaction  of  ordinary  bank- 
ing business  to  corporation. 

Cited  in  note  (5  L.R.A.  (N.S.)  875)  on  power  to  prohibit  or  impose  condi- 
tions upon  right  of  individuals  to  engage  in  banking. 

64    L.   R.    A.    925,   JEFFERSON   MIN.    CO.   v.   ANCHORIA-LELAND    MIN.    & 
MILL.  CO.  32  Colo.  176,  75  Pac.  1070. 

64  L.  R.  A.  932,  WOODWARD  v.  MILLER,  119  Ga.  618,  100  Am.  St.  Rep.  188, 

46  S.  E.  847. 

Liability  of  manufacturer  or  vendor   for  defects  in   liis  products  causing 
injury   to   users. 

Cited  in  Laudeman  v.  Russell,  46  Ind.  App.  38,  91  N.  E.  822,  holding  that 
vendor  who  sells  defective  boiler  is  liable  only  on  contract  and  not  for  injuries 
sustained  by  explosion  thereof  caused  by  negligent  construction;  O'Brien  v. 
American  Bridge  Co.  110  Minn.  371,  32  L.R.A. (N.S.)  984,  136  Am.  St.  Rep. 
503,  125  N.  VV.  1012,  holding  that  person  erecting  bridge  under  contract  is 
liable  for  injury  to  person  properly  using  same  four  or  five  weeks  after  its 
completion  by  reason  of  its  collapse;  Peaslee-Gaulbert  Co.  v.  McMath,  148  Ky. 
276,  39  L.R.A.  (N.S.)  471,  146  S.  W.  770,  holding  that  wholesale  dealer  who 
buys  standard  paint  dryer  without  knowledge  that  it  is  explosive  is  not  bound 
to  ascertain  its  qualities  or  warn  customers  of  possible  danger  in  its  use;  Olds 
Motor  Works  v.  Shaffer,  145  Ky.  623,  37  L.R.A. (N.S.)  565,  140  S.  W.  1047, 
Ann.  Cas.  1913B,  689,  holding  that  manufacturer  of  automobile  will  be  charged 
with  notice  of  unsafe  condition  of  rumble  seat  attached  to  car,  if  faulty  condi- 
tion was  so  patent  that  no  person  engaged  in  its  construction  could  have  failed 
to  observe  it;  O'Brien  v.  American  Bridge  Co.  110  Minn.  371,  32  L.R.A.  (N.S.) 
984,  136  Am.  St.  Rep.  503,  125  N.  W.  1012,  holding  bridge  constructor  who 
built  a  bridge  under  contract  liable  for  injury  to  third  persons  in  use  thereof, 
caused  by  his  defective  construction  thereof;  Casey  v.  Wrought  Iron  Bridge  Co. 
114  Mo.  App.  63,  89  S.  W.  330,  holding  that  a  person  injured  on  a  bridge  negli- 
gently constructed  with  the  defects  concealed  may  recover  from  the  constructing 
contractor  though  the  bridge  had  been  accepted  by  the  commissioners;  Kuelling 
v.  Roderick  Lean  Mfg.  Co.  183  N.  Y.  88,  2  L.R.A.  308,  111  Am.  St.  Rep.  691,  75 
N.  E.  1098,  5  Ann.  Cas.  124,  holding  that  the  manufacturer  of  a  road  roller  is 
liable  for  injury  to  an  ultimate  purchaser  caused  by  concealed  defects  in  the 
wood  used  in  it;  Hasbrouck  v.  Armour  &  Co.  139  Wis.  363,  23  L.R.A. (N.S.)  879, 
121  N.  W.  157,  on  liability  of  manufacturer  for  injury  to  third  persons  from 
defects  in  goods  he  warrants  and  puts  out;  Pennsylvania  Steel  Co.  v.  Elmore  & 
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H.  Contracting  Co.  175  Fed.  183,  holding  that  in  an  action  for  negligence  a  con- 
tractor can  recover  from  another  contractor  for  loss  of  tools  and  bridge  super- 
structure where  the  latter  negligently  built  piers  and  knowing  of  hidden  defects 
represented  them  as  property  constructed,  though  there  was  no  contract  relation 
between  them. 

Cited  in  footnotes  to  Standard  Oil  Co.  v.  Wakefield's  Admr.  66  L.R.A.  792, 
which  holds  one  delivering  gas  naptha  to  consignee  in  tank  car  provided  by 
himself  liable  for  death  of  servant  of  consignee  while  unloading  car  by  explo- 
sion due  to  fact  that  car  could  not  be  unloaded  with  safety  in  ordinary  way 
because  of  defective  condition;  Bragdon  v.  Perkins-Campbell  Co.  66  L.R.A.  924, 
which  holds  seller  of  sidesaddle  to  husband  under  no  duty  to  wife  for  whose 
use  he  knows  it  to  have  been  purchased  so  as  to  render  him  liable  to  her  for 
negligence  in  its  construction;  O'Neill  v.  James,  68  L.R.A.  342,  which  denies 
liability  of  manufacturer  of  champagne  cider  for  injuries  to  employee  of  cus- 
tomer through  explosion  of  bottle  not  known  to  be  peculiarly  liable  thereto. 

Cited  in  notes  (2  L.R.A.  (N.S.)  304)  on  liability  of  manufacturer  or  vendor 
for  injuries  from  defect  to  third  parties;  (19  L.R.A. (N.S.)  932)  on  liability 
of  manufacturer,  packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  in- 
jury from  defects  in  article;  (111  Am.  St.  Rep.  701,  714,  715-717)  on  manufac- 
turer's liability  to  third  persons. 

Distinguished  in  Watson  v.  Augusta  Brewing  Co.  124  Ga.  123,  1  L.R.A. (N.S.) 
1180,  110  Am.  St.  Rep.  157,  52  S.  E.  152,  where  the  manufacturer  had  no 
knowledge  of  defects  in  his  goods  which  were  warranted  on  sale;  Heindirk  v. 
Louisville  Elevator  Co.  122  Ky.  679,  5  L.R.A. (N.S.)  1104,  92  S.  W.  608,  where 
manufacturer  sold  a  machine  to  employer  which  was  not  imminently  dangerous 
to  life  it  having  defects  not  known  to  the  former. 

64  L.  R.  A.  935,  AMERICAN  MUT.  L.  INS.  CO.  v.  BERTRAM,  163  Ind.  51,  70 

N.  E.  258. 
Policies    taken   out   without   consent    of   insured. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mead,  39  Ind.  App.  219,  79  N.  E.  526, 
holding  void  a  policy  issued  on  the  life  of  mother-in-law  without  her  knowledge, 
the  premiums  to  be  paid  by  son-in-law. 

Cited  in  notes    (3  L.R.A. (N.S.)    952)    on  validity  of  assignment  of  interest  in 
life  insurance  to  one  having  no  insurable  interest  who  pays  premiums;    (128  Am. 
St.   Rep.   304)    on   life   insurance   in   favor   of   persons   having   no   insurable   in- 
terest. 
Recovery  of  premiums  on   -void  policy. 

Cited  in  Parsons  v.  Lane  (Re  Millers  &  Mfrs.  Ins.  Co.)  97  Minn.  118,  4 
L.R.A. (N.S.)  241,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  insurer  not  under 
duty  to  tender  back  premiums  paid  on  policy  where  risks  never  attached  un- 
less notice  has  come  to  the  company  and  demand  for  return  has  been  made; 
American  Cent.  L.  Ins.  Co.  v.  Rosenstein,  46  Ind.  App.  548,  92  N.  E.  380,  hold- 
ing that  after  death  of  assured  tender  of  premium  in  avoidance  of  policy  for 
breach  of  warranty,  or  for  fraud  must  be  made  to  beneficiary. 

Statute    of    limitations. 

Cited  in  note  (136  Am.  St.  Rep.  475)  on  limitation  of  action  to  recover 
premiums  paid  on  void  policy. 
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64   L.   R.   A.   942,   POTTER   v.   STATE,    162   Ind.   '213,   70   N.   E.   129,    102   Am. 

St.  Rep.  198,  1  Ann.  Cas.  32. 
Manslaughter  in  consequence  of  voluntary  wrongdoing. 

Cited  in  People  v.  Davis,  1  111.  C.  C.  284,  holding  that  a  person  cannot  be 
held  guilty  of  involuntary  manslaughter  simply  because  when  death  ensued  he 
was  breaking  a  statute  when  the  breach  thereof  was  not  malum  in  se;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  v.  Ferrell,  39  Ind.  App.  536,  78  N.  E.  988  (dissenting 
opinion),  on  the  nature  of  a  homicide  constituting  manslaughter  under  the 
statutes. 
Homicide  by  misadventure. 

Cited  in  notes  (1  L.R.A.  (N.S.)  991)  on  homicide  by  accident  while  hunting; 
(3  L.R.A. (N.S.)  1158)  on  homicide  by  misadventure. 

64  L.  R.  A.  945,  GOODRICH  v.  MITCHELL,  68  Kan.  765,  104  Am.  St.  Rep.  429, 

75  Pac.  1034,  1  Ann.  Cas.  288. 
Constitutionality   of   •'soldier's   preference"   legislation. 

Cited  in  State  ex  rel.  Taggart  v.  Addison,  76  Kan.  707,  92  Pac.  581,  uphold- 
ing constitutionality  of  statute  giving  office  appointment  preference  to  deserv- 
ing veterans  of  proper  qualifications. 

Cited  in  note  (117  Am.  St.  Rep.  893,  896)  on  power  to  confer  exemptions  or 
benefits  in  consideration  of  past  services. 

Distinguished  in  Shaw  v.  Marshalltown,  131  Iowa,  136,  10  L.R.A.  ( N.S. )    835, 
104  N.  W.  1121,  9  Ann.  Cas.  1039,  where  constitution  of  state  was  different  and 
holding   that    a    statute   giving   preference   in   appointment   to   state   officers   to 
civil  war  veterans  not  to  be  in  violation  of  Federal  constitution. 
Qualifications  of  veterans  entitling-  them   to   preference. 

Cited  in   Dever  v.   Humphrey,   68   Kan.   760,   75   Pac.   1037,   1   Ann.   Cas.   293, 
holding   that  soldiers   or   sailors   of   civil   war   in   order  to  obtain   preference   in 
appointment  to  office  must  on  investigation   be  found  to  possess  qualifications 
equal  to  their  competitors. 
Unconstitutional   preferences  in   offices. 

Cited  in  State  ex  rel.  Jones  v.  Sargent,  145  Iowa,  306,  27  L.R.A. (N.S.)  726, 
139  Am.  St.  Rep.  439,  124  N.  W.  339,  holding  that  a  statute  requiring  fire  and; 
police  commissioners  to  be  selected  from  the  two  leading  political  parties  of  the 
city  does  not  violate  constitutional  provision  against  granting  privileges  to. 
citizens  or  classes  of  citizens. 

64  L.  R.  A.  949,  BAXTER  v.  DENEEN,  98  Md.  181,  57  Atl.  601,  1  Ann.  Cas. 

147. 
Enforcement  of  illegal  contracts  and  contracts  against  public  policy. 

Cited  in  Maryland  Trust  Co.  v.  National  Mechanics'  Bank,  102  Md.  631,  63 
Atl.  70,  holding  bank  lending  money  to  a  corporation  to  be  used  by  the  latter 
in  the  purchase  of  its  own  stock  in  order  to  inflate  the  market  price,  not  en- 
titled to  recover  such  money  where  it  had  knowledge  of  the  use  to  which  it 
was  to  be  put. 

64   L.   R.   A.   959,   DE   GEOFROY   v.   MERCHANTS'   BRIDGE   TERMINAL   R. 

CO.  179  Mo.  698  101  Am.  St.  Rep.  524,  79  S.  W.  386. 
Use  of  street  by  railroads. 

Cited  in  Seibet  Suessdorf  Copper  &  Iron  Mfg.  Co.  v.  Manufacturers'  R.  Co. 
230  Mo.  83,  130  S.  W.  288,  holding  that  it  is  lawful  for  city  to  authorize  con- 
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struction  of  surface  railroad  in  street  by  private  corporation,  and  such  use  is 
not  new  servitude;  Jackson  v.  Wabash  R.  Co.  154  Mo.  App.  478,  ]3o  S.  W.  977, 
holding  that  railroad  has  no  right  to  change  grade  of  street  so  as  to  interfere 
with  rights  of  abutting  property  owners;  Donner  v.  Metropolitan  Street  R.  Co. 
133  Mo.  App.  535,  113  S.  W.  669,  holding  abutter  not  entitled  to  recover  for 
maintenance  of  street  car  track  in  street  running  to  car  barn,  unless  he  shows 
negligent  or  improper  construction  or  operation  causing  damage  to  him  not 
commonly  sustained  by  public. 

Cited  in  footnote  to  Smith  v.  St.  Paul  M.  &  M.  R.  Co.  70  L.R.A.  1018,  which 
denies  liability  to  make  compensation  for  injuries  to  neighboring  property  as 
necessary  result  of  skilful  operation  of  railroad  caused  by  usual  noises,  fumes, 
and  odors  attendant  thereon. 

Cited  in  notes   (36  L.R.A.  (N.S.)   708,  727)    on  abutter's  right  to  compensation 
for  railroads  in  streets;    (106   Am.  St.  Rep.  238,  243,  253)    on  railroad  as  ad- 
ditional servitude  in  highway. 
Elevated  railroads. 

Cited  in  Lentell  v.  Boston  &  W.  Street  R.  Co.  202  Mass.  120,  88  X.  E.  765, 
Siolding  that  the  use  of  a  street  for  the  building  of  a  trestle  to  allow  street  car 
.to  pass  over  a  railroad  track  is  an  additional  burden  on  the  street  entitling 
abutter  to  compensation. 

Cited  in  note  (106  Am.  St.  Rep.  247)   on  elevated  railroad  as  additional  servi- 
tude in  highway. 
Interference   with   access,   light   and   air   of  ubntting-    owner. 

Cited  in  Zimmerman  v.  Metropolitan  Street  R.  Co.  154  Mo.  App.  301,  134  S. 
W.  40,  holding  that  abutting  property  owner's  right  to  ingress  and  egress  to  and 
from  street  may  be  protected  by  proceeding  in  equity ;  Rourke  v.  Holmes  Street 
R.  Co.  221  Mo.  60,  133  Am.  St.  Rep.  468,  119  S.  W.  1094,  holding  abutter  entitled 
to  recover  for  damage  sustained  by  the  cutting  off  of  light,  air  and  access  from 
his  property  by  the  erection  of  an  elevated  railway  in  street;  Foudry  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  130  Mo.  App.  112,  109  S.  W.  80,  holding  that  the 
street  may  be  used  for  a  railroad  in  furtherance  of  street  usage  without  payment 
to  abutter,  only  so  long  as  access  to  his  property  is  left  unimpaired  and  the 
construction  is  properly  done;  Robinson  v.  Springfield  S.  W.  R.  Co.  143  Mo. 
App.  274,  126  S.  W.  994,  holding  that  a  railroad  company  is  liable  for  all  dam- 
age to  abutter's  right  of  access  from  the  building  of  approaches  to  its  roadbed 
in  street,  above  the  general  level  thereof. 

Cited  in  notes  in  (15  L.R.A.  (N.S.)  57)  on  cutting  off  access  to  highway  as  a 
taking;  (101  Am.  St.  Rep.  110)  on  rights,  obligations  and  remedies  of  persons 
over  whose  land  a  highway  runs;  (109  Am.  St.  Rep.  913)  on  obstruction  of  light 
and  air  as  "damage"  to  property  within  provision  that  property  shall  not  be 
taken  or  damaged  for  public  use  without  compensation;  (125  Am.  St.  Rep. 
344)  on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private  purpose. 
limitation  of  actions  for  permanent  nnisanee. 

Cited  in  Virginia  Hot  Springs  Co.  v.  McCray,  106  Va.  469,  10  L.R.A. (N.S.) 
469,  56  S.  E.  216,  30  Ann.  Cas.  179,  holding  that  on  the  pollution  of  a  stream  by 
the  emptying  of  refuse  into  it  from  a  permanent  sewer  system  the  statute  of 
limitations  begins  to  run  at  once  against  an  action  therefor. 

64  L.  R.  A.  969,  LONGAU  v.  WELTMER,  180  Mo.  322,  103  Am.  St.  Rep.  573,  79 

S.  W.  655. 
I.inltilH.v   of   healers   for   injuries. 

Cited  in  footnotes  to  Weltmer  v.  Bishop,  65  L.R.A.  584,  which  holds  business 
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of  pretending  to  heal  absent  patients  by  supernatural  powers  without  medicine 
or  surgery  fraudulent  and  unprotected  against  law  of  libel;  Spead  v.  Tomlinaon, 
08  L.R.A.  432,  which  holds  one  treating  disease  as  a  Christian  Scientist  bound 
to  exercise  the  care,  skill,  and  knowledge  of  ordinary  persons  undertaking  to 
treat  diseases  according  to  methods  of  such  healers. 
\  il  m  issi  Iii  I  i »  >  of  opinion  of  experts. 

Cited  in  Meily  v.  St.  Louis  &  S.  F.  R.  Co.  215  Mo.  893,  114  S.  W.  1013,  holding 
that  the  opinion  of  old  and  experienced  railroad  men  as  to  character  of  wheels 
and  the  method  and  appliances  used  in  loading  them  is  aclmissable  where  the 
evidence  shows  the  experience  and  character  assumed  as  the  basis  of  the  opinion. 
——As  to  cause  of  injury. 

Cited  in  DeMaet  v.  Fidelity  Storage  Packing  &  Moving  Co.  231  Mo.  620,  132 
S.  W.  732,  holding  that  question  asked  physician,  "What  in  your  judgment  was 
cause  of  death  of  plaintiff's  wife?"  should  be  ruled  out  because  it  calls  upon 
witness  to  determine  issue  upon  proper  objection,  but  not  on  ground  that  wit- 
ness was  not  qualified;  Parrish  v.  High  Point,  R.  A.  &  S.  R.  Co.  146  N.  C.  128,  59 
S.  E.  348,  holding  that  physician  may  testify  as  to  what  was  the  cause  of  injury 
to  plaintiff  in  his  opinion,  based  on  facts  testified  to  and  merely  assumed  to  be 
ascertained  in  the  question  put. 
Competency  of  physicians  to  testify  on  treatment*)  used  by  other  schools. 

Cited  in  Grainger  v.  Still,  187  Mo.  219,  70  L.R.A.  57,  85  S.  W.  1114,  holding 
that  physicians  of  other  schools  are  competent  to  testify  as  to  correctness  of 
the  diagnosis  and  treatment  accorded  a  patient  by  an  osteopath. 

Cited  in  footnote  to  Grainger  v.  Still,  70  L.R.A.  49,  which  holds  physician  of 
one   school   competent   to   testify   as   to   correctness   of   diagnosis   of   casj   which 
physician  of  other   school  treated  as  dislocation  of  hip  joint,  diagnosis  of  dis- 
location and  of  disease  of  joint  being  same  in  all  schools  of  medicine. 
General   objection   to   hypothetical    question. 

Cited  in  Holton  v.  Cochran,  208  Mo.  424,  106  S.  W.  1035,  holding  that  failure 
of  objector  to  specifically  call  to  attention  of  court  the  errors  complained  of  in 
the  formation  of  a  hypothetical  question,  is  his  own  fault. 

Distinguished   in   Roscoe  v.  Metropolitan   Street  R.   Co.   202   Mo.   559,   101   S. 
W.  32,  where  hypothetical  questions  framed  to  call  from  witness  a  conclusion  of 
fact  was  specifically  objected  to. 
Damagres  evincive  of  jury's  prejudice. 

Cited  in  Mitchell  v.  United  R.  Co.  125  Mo.  App.  14,  102  S.  W.  661,  holding 
that  an  award  of  $1,000  damages  for  an  assault  and  battery  causing  little  or 
no  injury,  provoked  by  plaintiff  calling  defendant  a  vile  name,  shows  influence 
of  passion  and  prejudice  of  jury;  McGraw  v.  O'Ncil,  123  Mo.  App.  705,  101  S. 
W.  132,  holding  that  a  verdict  for  damages  based  on  a  mistake  iYi  determining 
the  average  value  of  property  in  litigation  is  not  grounds  for  new  trial  for 
prejudice;  Townsend  v.  Joplin,  139  Mo.  App.  402,  123  S.  W.  474,  holding  that  a 
verdict  for  $700  does  not  show  prejudice  where  awarded  for  injury  keeping 
plaintiff  from  work  for  six  months  and  causing  him  doctor  bills  and  other  ex- 
penses. 


Cited  in  Dreyfus  v.  St.  Louis  &  Suburban  R.  Co.  124  Mo.  App.  595,  102  S.  W. 
53,  holding  that  a  person  cannot  complain  of  the  inclusion  of  deafness  as  an 
element  of  damage  in  a  general  instruction  where  he  failed  to  call  attention  to 
the  matter  and  requests  a  special  instruction  thereon. 
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64   L.    R.   A.    977,    CROOKSTON   WATERWORKS,    POWER   &   LIGHT   CO.    v. 

SPRAGUE,  91  Minn.  461,  103  Am.  St.  Rep.  525,  98  N.  W.  347,  99  N.  W. 

420. 
Rights  and   duties  of  users  of  navigable   stream. 

Cited  in  Viebalm  v.  Crow  Wing  County,  96  Minn.  283,  3  L.R.A.(N.S.)  1130, 
104  N.  W.  1089,  holding  plaintiff  who  had  an  established  line  of  steamboats 
on  a  navigable  river  might  have  a  closed  bridge  erected  without  authority  de- 
clared a  public  nuisance,  his  business  being  completely  obstructed  by  reason  of 
such  bridge;  State  v.  Tower  Lumber  Co.  100  Minn.  42,  110  N.  W.  254,  holding 
an  act  providing  for  the  work  of  the  game  and  fish  commission  in  gathering  fish 
spawn  did  not  impose  unreasonable  restrictions  on  defendant  company  in  their 
use  of  a  navigable  stream. 

Cited  in  note    (17  L.R.A.    (N.S.)    1237)    on  injunction  relative  to  hunting  or 
fishing  on  navigable  waters. 
— —  For   floating:  loprs. 

Cited  in  notes  (22  L.R.A. (N.S.)  546)  on  rights  and  duties  between  those 
maintaining  dam  and  those  using  floatable  stream;  (28  L.R.A. (N.S.)  147)  on 
relative  rights  and  duties  of  users  of  stream  for  logs  and  for  navigation;  (35 
L.R.A. (N.S.)  824)  on  liability  for  injuries  to  riparian  owners  by  running  logs; 
(35  L.R.A. (N.S.)  834)  on  right  to  impound  water  for  floating  logs;  (38  L.R.A. 
(N.  S.)  114)  on  relative  rights  and  duties  of  these  maintaining  bridges  across 
streams  and  those  floating  logs  therein. 

64  L.  R.  A.  991,  McKELVEY  v.  McKELVEY,  111  Tenn.  388,  102  Ann.  St.  Rep. 

787,  77  S.  W.  664,  1  Ann.  Cas.  130. 
Right   of  action   by   child   against   parent    for   -wrongful    treatment. 

Cited  in  footnote  to  Roller  v.  Roller,  68  L.R.A.  893,  which  denies  minor  child's 
right  of  action  against  father  for  damages  for  rape  committed  upon  her. 

Cited  in  note  (21  L.R.A. (N.S.)  218)  on  liability  of  parent  or  custodian  for 
punishment  of  child. 
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CASES    IN    65    L.    R    A. 

65  L.  R.  A.  33,  PEOPLE  v.  ORANGE  COUNTY  ROAD  CONSTR.  CO.  175  N. 

Y.  84,  67  N.  E.  129. 
Regulation  of  hours  of  employment. 

Cited  in  Bohnen  v.  Metz,  126  App.  Div.  810,  111  N.  Y.  Supp.  196,  as  referring 
to  vices  of  earlier  statute  which  made  void  contracts  limiting  hours  of  labor  on 
public  work;  People  v.  Lochner,  177  N.  Y.  179,  101  Am.  St.  Rep.  773,  69  N.  E. 
373  (dissenting  opinion)  on  validity  of  statute  regulating  hours  of  employment 
in  bakeries. 

Cited  in  note   (48  L.  ed.  U.  S.  150-152)   on  validity  of  legislation  regulating 

hours  of  labor. 

Regulating    hours    of    employment    toy    independent    contractor    in    doing 
public  work. 

Cite!  in  People  v.  I.  I.  Ludington  Sons,  74  Misc.  369,  131  N.  Y.  Supp.  550, 
to  the  point  law  prohibiting  any  person  or  corporation,  contracting  for  state, 
requiring  more  than  eight  hours  i  ;-r  day,  was  constitutional;  Keefe  v.  People, 
37  Colo.  321,  8  L.R.A.(N.S.)  135,  87  Pac.  791,  holding  invalid,  as  not  a  proper 
exercise  of  police  power,  statute  prescribing  penalty  for  contractor  having  con- 
tract for  public  work  to  employ  men  more  than  eight  hours  a  day;  Ryan  v. 
New  York,  177  N.  Y.  '7S1,  69  N.  E.  599  (dissenting  opinion)  as  to  validity  of 
labor  law  relating  to  public  works. 

C'ited  in  footnotes  to  United  States  v.  Moses,  70  L.R.A.  281,  which  holds  that 
limitation  of  hours  of  labor  by  statute  and  department  regulations  will  not  en- 
title laborer  voluntarily  exceeding  limit  without  contract  to  recover  extra 
compen  ation  therefor;  Re  Broad,  70  L.R.A.  1011,  which  upholds  ordinance  fixing 
hours  of  labor  and  minimum  rate  of  wages  for  laborers  on  public  contract. 

Cited  in  note   (8  L.R.A.(N.S.)    133)   on  limitation  of  hours  of  labor  on  public 

work. 

Distinguished  in  People  ex  rel.  Cossey  v.  Grout,  179  N.  Y.  422,  72  N.  E.  464, 
1  Ann.  Cas.  39,  holding  invalid  a  statute  limiting  hours  of  labor  of  employees 
of  independent  contractor  for  public  work  to  not  more  than  eight  hours  a  day, 
as  in  violation  of  state  constitution  as  to  rights  of  municipal  corporations; 
People  ex  rel.  Williams  Engineering  &  Contracting  Co.  v.  Metz,  193  N.  Y.  157, 
24  L.R.A.  (N.S.)  207,  85  N.  E.  1070,  upholding  similar  statute  under  legislative 
L.R.A.  Au.  Vol.  VI.— 64.  1009 
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power  to  fix  and  regulate  hours  of  labor  as  conferred    by    later    constitutional 

amendment. 

Taking;  of  property  without  dne  process  of  law. 

Cited  in  Ives  v.  South  Buffalo  K.  Co.  201  X.  Y.  306,  34  L.R.A.  (X.S.)  179,  94 
N.  E.  431,  Ann.  Cas.  1912B,  150,  1  X.  C.  C.  A.  517,  holding  that  attempt  to  make 
employer  liable  for  injury  to  employee,  arising  out  of  necessary  risk  of  employ- 
ment, or  one  inherent  in  nature  thereof  without  employer's  fault  is  unconsti- 
tutional; People  ex  rel.  McPike  v.  Van  DeCarr,  178  X.  Y.  428,  66  L.R.A.  102, 
102  Am.  St.  Rep.  516,  70  X.  E.  965,  18  X.  Y.  Crim.  Rep.  335,  holding  statut*  pro- 
hibiting sale  or  exposure  of  sale  of  any  article  having  upon  it  representation  of 
the  United  States  flag  for  advertising  purpose  is  a  violation  of  constitutional 
prohibition  against  taking  of  property  without  due  process  of  law  as  applied  to 
articles  manufactured  and  in  existence  at  time  when  it  was  lawful  to  so  use 
representation  of  flag. 
Liberty  of  contract. 

Cited  in  Greenwich  Ins.  Co.  v.  Carroll,  125  Fed.  129,  holding  void  statute 
making  it  unlawful  for  two  or  more  insurance  companies  to  agree  as  to  amount 
of  commissions  to  be  allowed  agents  or  manner  of  transacting  fire  insurance  busi- 
ness in  state. 

Cited  in  footnote  to  State  ex  rel.  McKell  v.  Robins,  69  L.R.A.  427,  which  holds 
void  statute  requiring  official  or  fiduciary  bonds  to  be  executed  by  surety  com- 
panies. 
Legislative    classification. 

Cited  in  People  ex  rel.  Farrington  v.  Mensching,  187  X.  Y.  21,  10  L.R.A.fX.S.) 
630,  79  X.  E.  884,  10  Ann.  Cas.  101,  holding  invalid  a  statute  imposing  tax  on 
transfers  of  stock  of  corporations  "on  each  share  of  $100  of  face  value  or  fraction 
thereof,"  as  making  arbitrary  classification ;  People  ex  rel.  Wineburgh  Adv.  Co. 
v.  Murphy,  195  X.  Y.  135,  21  L.R.A.  (X.S.)  741,  88  X.  E.  17,  holding  unenforceable 
an  ordinance  prohibiting  erection  of  sky  signs  where  classification  was  dependent 
on  letter,  word,  model,  sign,  device  or  representation  in  nature  of  advertisement, 
announcement  or  direction,  and  having  no  direct  relation  to  safety  of  public; 
People  ex  rel.  Kenny  v.  Folks,  89  App.  Div.  180,  85  X.  Y.  Supp.  1100,  holding 
reasonable  a  classification  in  law  requiring  hearing  before  removal  of  veteran 
volunteer  fireman  but  not  of  one  not  a  veteran. 
Police  power. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  189,  127  S. 
W.  929,  holding  that  ordinance  which  city  has  power  to  make  must  be  held  valid 
unless  unreasonableness  appears  upon  face  of  ordinance  itself  or  evidence  clearly 
shows  it  is  in  fact  unreasonable. 

Cited  in  note  (17  L.R.A.  (X.S. )   604)   on  constitutionality  of  child-labor  laws. 

65  L.  R.  A.  47,  RE  BOYCE,  27  Xev.  299,  75  Pac.  1,  1  Ann.  Cas.  66. 
Special   or   class   legislation. 

Cited  in  Ex  parte  Pittman,  31  Xev.  52,  22  L.R.A.  ( N.S. )  270,  99  Pac.  700,  20 
Ann.  Cas.  1319,  holding  that  statute  making  it  crime  to  receive  deposits  into  in- 
solvent bank  is  not  void  as  special  law  for  punishment  of  crime  nor  as  class 
legislation;  Marymont  v.  Xevada  State  Bkg.  Co.  33  Xev.  337,  32  L.R.A.  (X.S.) 
478,  111  Pac.  295,  holding  that  state  cannot  limit  transaction  of  ordinary  bank- 
ing business  to  corporations. 
—  Hours  of  labor  in  mines  and  smelters. 

Cited  in  Ex  parte  Kair,  28  Xev.  429,  82  Pac.  453,  6  Ann.  Cas.  897,  on  rehearing 


1011  L.  R.  A.  CASES  AS  AUTHORITIES.  [65  L.R.A.  71 

affirming  28  Nev.  141,  113  Am.  St.  Rep.  817,  80  Pac.  463,  6  Ann.  Cas.  893, 
holding  act  valid  regulating  hours  of  labor  in  mines  and  mills  for  reduction  of 
ores;  Re  Martin,  157  Cal.  56,  26  L.R.A.(N.S.)  247,  106  Pac.  235.  holding  act 
valid  which  regulated  hours  of  mine  and  smelter  labor  and  not  those  of  other 
dangerous  trades;  Re  Chartz,  29  Nev.  112,  5  L.R.A. (N.S.)  917,  124  Am.  St.  Rep. 
915,  85  Pac.  352,  as  to  existence  of  decisions  of  supreme  court  on  validity  of  laws 
regulating  hours  for  labor  at  time  petition  for  rehearing  of  case  involving  consti- 
tutionality of  labor  law  was  pending  in  which  contemptuous  statements  were 
made  by  counsel. 
Title  of  statute. 

Cited  in  Re  Martin,  157   Cal.  56,  26  L.R.A.  (N.S. }    247,  106  Pac.  235,  holding 
act  "regulating  hours  of   employment   in     ...     mines   and     .     .     .     smelting 
works"  was  single  in  its  title  and  subject. 
Plenary    power   of    legislature. 

Cited  in  Riter  v.  Douglass,  32  Nev.  415,  ]09  Pac.  444,  holding  that  questions 
of  wisdom,  policy  or  expediency  of  law  are  for  legislature's  determination,  with 
which  courts  cannot  interfere;  Missouri  River  Power  Co.  v.  Steele,  32  Mont.  439, 
80  Pac.  1093,  holding  legislature  had  general  power  to  define  official  duties  under 
constitution  which  merely  provided  for  certain  named  oilices;  Pyramid  Land 
&  Stock  Co.  v.  Pierce,  30  Nev.  252,  95  Pac.  210,  holding  it  within  power  of  legis- 
lature to  provide  for  attorney's  fee  in  favor  of  party  recovering  damages  against 
one  who  herds  or  grazes  stock  on  his  land  contrary  to  statute. 
Habeas  corpus  to  review  sentence. 

Cited  in  Ex  parte  Tani,  29  Nev.  399,  13  L.R.A. (N.S.)  524,  91  Pac.  137,  holding 
sentence  on  conviction  of  felony  erroneous  as  to  place    of    serving    alternative 
sentence  will  stand  against  habeas  corpus  proceedings. 
Restrictions  on   right   to   labor. 

Cited  in  Re  Martin,  157  Cal.  56,  26  L.R.A. (N.S.)  247,  106  Pac.  235,  hold- 
ing that  fact  that  statute  limiting  hours  of  labor  in  mines  does  not  apply  to 
persons  employed  in  other  underground  occupation  does  not  render  it  invalid  for 
lack  of  uniformity  of  operation;  Branson  v.  Industrial  Workers,  30  Nev.  296, 
95  Pac.  354,  holding  attempt  by  threats,  intimidation  and  violence  to  prevent 
employer  from  hiring  or  employee  from  laboring  is  unlawful. 

65  L.  R.  A.  71,  HUNT  v.  STATE,  72  Ark.  241,  79  S.  W.  769,  105  Am.  St.  Rep. 

34,  2  Ann.  Cas.  33. 
Larceny   by   one   spouse   of   other's   property. 

Cited  in  note  (29  L.R.A.  (N.S.)  831)  on  larceny  or  embezzlement  by  one 
spouse  of  other's  property. 

Disapproved  in  State  v.  Phillips,  85  Ohio  St.  321,  40  L.R.A. (N.S.)    143,  97  N. 
E.  976,  Ann.  Cas.  1913B,  250,  holding  that  common  law  rule  that  neither  husband 
nor  wife  can   be  prosecuted  for  larceny  of  goods  of  other,  is  not  abrogated  by 
General  Code  provisions. 
Variance  as   to  means  in  larceny   or   false   pretenses. 

Cited  in  State  v.  Daniel,  83  S.  C.  313,  65  S.  E.  236,  holding  conviction  for  ob- 
taining money  by  false  pretense  cannot  be  sustained  by  proof  of  satisfaction  of 
debt  by  false  representation  of  value  of  property  given  in  satisfaction. 
Time  for  approval  of  bills  by  governor. 

Cited  in  Powell  v.  Hays.  83  Ark.  459,  104  S.  W.  177,  13  Ann.  Cas.  220,  holding 
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Governor  may  waive  time  allowed  him  by  law  for  consideration  of  bills  and  he 
may  validly  sign  bill  anytime  within  period  allowed. 

65  L.  R.  A.  76,  KIRKLAND  v.  STATE,  72  Ark.  171,  78  S.  W.  770,  105  Am.  St. 

Rep.  25,  2  Ann.  Cas.  242. 
Proceedings  for  condemnation   or  destruction  of  intoxicating:  liquors. 

Cited  in  Rose  v.  State,  171  Ind.  670,  87  N.  E.  103,  17  Ann.  Cas.  228,  holding 
proceedings  under  statute  for  search,  seizure  and  destruction  of  intoxicants  is 
not  a  criminal  case,  and  is  governed  by  rules  in  civil  actions  so  far  as  applicable; 
Campbell  v.  State,  171  Ind.  709,  87  N.  E.  212,  holding  proceeding  for  search, 
seizure  and  destruction  of  intoxicants  is  not  criminal  action,  and  prosecution  ia 
only  required  to  make  out  its  case  by  mere  preponderance  of  evidence;  White  v. 
State,  80  Ark.  599,  98  S.  W.  377,  holding  proceeding  by  state  before  justice  of 
peace  for  seizure  and  destruction  of  intoxicants  is  not  criminal,  and  on  adverse 
decision  state  can  appeal. 
Summary  destruction  of  property  by  public  authority. 

Cited  in  Ross  v.  Desha  Levee  Board,  83  Ark.  180,  21  L.R.A.(N.S.)  701,  119 
Am.  St.  Rep.  131,  103  S.  W.  380,  holding  act  valid  providing  for  summary  de- 
struction of  hogs  running  at  large  on  public  levee;  Lindley  v.  State,  91  Ark.  289, 
120  S.  W.  987,  holding  valid  a  statute  authorizing  the  destruction  of  intoxicating 
liquors  illegally  kept  for  sale. 
Power  to  regulate  sale  of  Intoxicating  liquors. 

Annotation  cited  in  State  v.  Woodward,  68  W.  Va.  68,  30  L.R.A.  (N.S.)  1007, 
69  S.  E.  385,  holding  that  legislature  has  power  to  create  and  define  crimes  and 
fix  their  punishment,  not  only  that  such  punishment  is  not  cruel  or  unusual  or 
disproportionate  to  offense. 

Cited  in  footnote  to  State  ex  rel.  Galle  v.  New  Orleans,  67  L.R.A.  70,  which 
denies  right  to  refuse  liquor   license  on  objection  of  minority  property  holders 
or  on  ground  that  no  more  barrooms  are  needed. 
Questions  for  jury. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State,  99  Ark.  16,  139  S.  W.  938,  hold- 
ing that  question  whether  order  of  railroad  commission  requiring  construction 
of  siding  at  certain  locality  was  unreasonable  and  arbitrary  was  one  of  law  for 
court,  and  not  of  fact  for  jury. 

65  L.  R.  A.  80,  BUNCH  v.  WEIL,  72  Ark.  343,  80  S.  W.  582. 
Implied  warranty  on   sale  without    opportunity  of  inspection. 

Cited  in  S.  F.  Bowser  &  Co.  v.  Kilgore,  100  Ark.  21,  138  S.  W.  541;  B.  A. 
Stevens  Co.  v.  Whalen,  95  Ark.  492,  ]29  S.  W.  1081;  Southern  Produce  Co.  v. 
Oteri,  94  Ark.  322,  126  S.  W.  1065, — holding  that  where  carload  of  bananas  was 
sold  in  foreign  city  to  be  shipped  here  and  resold,  and  vendee  had  no  opportunity 
to  inspect  them,  there  was  implied  warranty  that  they  were  in  condition  for  re- 
sale when  they  arrived  at  destination;  Truschel  v.  Dean,  77  Ark.  549,  92  S.  W. 
781,  holding  on  sale  of  grapes  to  be  shipped  from  one  state  to  another,  both 
parties  knowing  they  were  intended  for  re-sale,  and  buyer  having  no  oppor- 
tunity to  inspect,  there  is  implied  warranty  they  are  in  proper  condition  to  stand 
shipment  and  remain  in  merchantable  condition  for  resale;  Carpenter  v.  Crow, 
77  Ark.  525,  92  S.  W.  779,  holding  on  sale  of  milk  under  contract  that  it  should 
be  "fresh  and  of  the  morning's  i  'Iking  of  each  day,"  with  no  opportunity  to  in- 
spect it,  there  was  implied  warranty  that  it  should  be  fit  for  use;  Main  v.  Dear- 
ing,  73  Ark.  472,  84  S.  W.  640,  holding  where  manufacturer  of  jewelry  eells  it 
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without  opportunity  of  inspection  by  purchaser,  there  is  an  implied  warranty 
that  articles  shall  be  merchantable  and  reasonably  fit  for  purpose  for  which  they 
are  intended. 

Cited  in  notes   (35  L.R.A.  (N.S.)   273)   on  effect  of  sale  with  particular  descrip- 
tion of  kind  or  quality,  without  opportunity  to  inspect;    (102  Am.  St.  Rep.  612) 
on  implied  warranty  of  quality. 
Rescission   of  contract. 

Distinguished  in  Gay  Oil  Co.  v.  Roach,  93  Ark.  456,  27  L.R.A. (N.S.)  919,  137 
Am.  St.  Rep.  95,  125  S.  W.  122,  holding  on  sale  of  oil  in  wooden  barrels  in  hands 
of  vendor,  in  which  vendor  gave  warranty  against  leakage,  the  vendee  has  no 
right  to  refuse  to  accept  where  some  of  the  barrels  leak,  but  had  right  to  recoup 
damages  in  suit  for  recovery  of  purchase  money. 
Implied,  warranty  of  fitness  of  food. 

Cited  in  note   (15  L.R.A.  (N.S.)   887)   on  implied  warranty  of  fitness  of  food. 

65  L.  R.  A.  84,  WEISSHAAR  v.  KIMBALL  S.  S.  CO.  63  C.  C.  A.  139,    128  Fed. 

397. 
Statutory   limitation   of   liability  of   shipowners. 

Cited  in  Re  Jeremiah,  113  C.  C.  A.  391,  193  Fed.  397,  holding  that  knowledge 
of  managing  officer  of  corporation  is  knowledge  of  company  within  meaning  of 
act  providing  for  limitation  of  liability  of  shipowners  for  losses  caused  without 
their  privity  or  knowledge. 

Cited  in  footnote  to  Re  Pacific  Mail  Steamship  Co.  69  L.R.A.  71,  which  holds 
steamship  company  whose  crew  could  not  understand  language  of  officers  and 
were  not  drilled  in  launching  of  boats  not  entitled  to  limitation  of  liability  for 
loss  of  passengers  and  baggage  through  sinking  of  vessel. 

65  L.  R.  A.  88,  RAHMEL  v.  LEHNDORFF,  142  Cal.  681,  100  Am.  St.  Rep.  154, 

76  Pac.  659. 
Liability  of  master  for  assault  by  servant. 

Cited  in  Cressy  v.  Republic  Creosoting  Co.  108  Minn.  356,  122  N.  W.  484,  hold- 
ing creosote  company  liable  for  injuries  to  inspector  of  creosote  blocks,  lawfully 
on  premises  to  make  inspection  committed  by  engineer  in  scope  of  employment 
especially  where  master  has  knowledge  of  proclivities  of  servant  to  do  harm. 

Cited  in  footnote  to  McNamara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486.  which 
holds   exemplary   damages    against   street   car   company   justified   by   conductor's 
intentional  and  unjustified  kicking  of  boy  attempting  to  board  car. 
Assanlts  by  servants  of  innkeepers  or  restaurant  keepers. 

Cited  in  Clancy  v.  Barker,  69  L.R.A.  659,  66  C.  C.  A.  469,  131  Fed.  171,  hold- 
ing innkeeper  not  liable  for  negligent  act  of  bellboy  in  shooting  minor  guest 
where  bellboy  was  not  acting  in  scope  of  his  employment;  Clancy  v.  Barker,  71 
Neb.  100,  69  L.R.A.  652,  115  Am.  St.  Rep.  559,  103  N.  W.  446,  8  Ann.  Cas.  682 
(dissenting  opinion),  on  liability  of  innkeeper  for  assault  on  guest  by  servant; 
DeWolf  v.  Ford,  193  N.  Y.  408,  21  L.R.A. (N.S.)  864,  127  Am.  St.  Rep.  969,  86 
N.  E.  527,  Reversing  119  App.  Div.  810,  104  N.  Y.  Supp.  876,  holding  innkeeper 
liable  for  act  of  servant  who  in  scope  of  employment  enters  female  guest's  room 
while  she  is  scantily  clad  and  there  insults  her  by  accusations  of  immorality; 
Goodwin  v.  Greenwood,  16  Okla.  495,  85  Pac.  1115,  holding  restaurant  keeper 
liable  for  assault  of  guest  by  servant  acting  within  scope  of  his  authority. 

Cited  in  notes  (69  L.R.A.  643;  12  L.R.A. (N.S.)  1156)  on  liability  of  inn  or 
restaurant  keeper  for  assault  by  servant  upon  patron. 
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Appcalability   of   order    denying:   motion    to   enter    different    judgment. 

Cited  in  Condon  v.  Donohue,  ]60  Cal.  751,  118  Pae.  113,  holding  that  order 
made  after  judgment  denying  defendant's  motion  under  section  663  of  Code  of 
Civil  Procedure,  to  vacate  judgment,  cancel  conclusions  of  law,  and  enter  judg- 
ment in  defendant's  favor,  is  appealable  as  special  order  made  after  final  judg- 
ment. 

65   L.   R.   A.  90,   BANK  OF   YOLO   v.   SPERRY   FLOUR  CO.   141    Cal.   314,   74 

Pac.  855. 
Place  of  contract. 

Cited  in  State  ex  rel.  Coburn  v.  District  C't.  41  Mont.  87,  108  Pac.  144,  hold- 
ing that  action  for  wages  earned  working  in  mine  is  maintainable  in  county   in- 
which  services   were  performed. 
—  By  mail  or  telephone. 

Cited  in  Loud  v.  Collins,  12  Cal.  App.  789,  108  Pac.  880,  holding  de- 
posit of  note  in  postoffice  address  to  payee  with  his  assent  constitutes  de- 
livery and  contract  is  executed  at  such  place  of  deposit;  People  v.  Young, 
237  111.  201,  86  N.  E.  589,  holding  where  order  for  beer  is  received  and  accepted 
by  telephone  the  place  of  making  contract  was  place  where  order  for  beer  is 
received  and  accepted  by  telephone  the  place  of  making  contract  was  place  where 
telephone  acceptance  was  sent,  so  that  such  contract  being  in  "wet"  territory 
was  not  violative  of  local  option  law  although  order  was  sent  from  dry  territory. 

65  L.  R.  A.  92,  LAH1FF  v.  ST.  JOSEPH'S  TOTAL  ABSTINENCE  &  BENEV. 

SOC.  76  Conn.  648,  100  Am.  St.  Rep.  1012,  57  Atl.  692. 
Recovery  of  damages   for  expulsion   from   benefit   society. 

Cited  in  Fort  v.  Iowa  Legion  of  Honor,  146  Iowa,  200,  123  N.  W.  224,  holding 
that  upon  repudiation  of  its  contract  of  insurance  by  mutual  benefit  society 
insured  may  bring  his  action  in  damages  to  recover  amount  of  premiums  paid 
society;  Malmsted  v.  Minneapolis  Aerie  No.  34,  111  Minn.  122,  137  Am.  St.  Rep. 
542,  126  N.  W.  486,  holding  that  person  wrongfully  expelled  from  fraternal 
society  may  recover  damages  therefor. 
Mandamus  to  compel  reinstatement  to  membership. 

Cited  in  Doyle  v.  Burke,  29  R.  I.  126,  69  Atl.  362,  16  Ann.  Cas.  1245,  holding 
mandamus  will  not  lie  to  compel  reinstatement  to  membership  in  unincorpo- 
rated association;  State  ex  rel.  Weingart  v.  Central  Soc.  144  Wis.  520,  129  N. 
W.  630,  holding  that  mandamus  lies  to  redress  wrong  where  some  of  managing 
officers  of  assessment  insurance  society  arbitrarily  and  unlawfully  excluded 
others  from  performance  of  duties. 

65  L.  R.  A.  95,  RE  HOPKINS,  172  N.  Y.  360,  92  Am.  St.  Rep.  746,  65  N.  E.  173. 

Later  appeal  in  95  App.  Div.  59,  87  N.  Y.  Supp.  793;   97  App.  Div.   127,  89 
N.  Y.  S.  Supp.  561;   109  App.  Div.  862,  96  N.  Y.  Supp.  933;   110  App.  Div.  907, 
96  N.  Y.  Supp.  94L 
Cancelation   of  will   by  defacement. 

Cited  in  Re  Francis,  73  Misc.  158,  132  N.  Y.  Supp.  695,  holding  that  where 
alleged  will  was  last  in  custody  of  supposed  testator,  mutilation  thereof,  suf- 
ficient to  amount  to  revocation  will  be  presumed  to  have  been  caused  by  testator 
for  purpose  of  revoking  it;  Home  of  the  Aged  v.  Bantz,  107  Md.  552,  69  Atl. 
376,  holding  finding  of  will,  with  lines  drawn  through  certain  devises,  locked 
in  private  secretary,  it  having  been  in  his  exclusive  possession  for  long  time 
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except  shortly  before  his  death,  sufficient  to  invoke  presumption  of  cancelation 
by  testator;  Sellards  v.  Kirby,  82  Kan.  208,  28  L.R.A.  (N.S.)  285,  136  Am.  St. 
Rep.  110,  108  Pac.  73,  20  Ann.  Cas.  2] 4,  holding  court  properly  held  will  was 
not  canceled  where  it  is  shown  will  was  signed  with  pen  and  ink  below  at- 
testation clause  although  when  presented  for  probate  the  ink  signature  was 
partly  obliterated  by  knife  scratches  and  name  had  been  written  in  pencil  above 
attestation  clause;  Re  Miller,  51  Misc.  157,  100  N.  Y.  Supp.  849,  holding  will 
properly  considered  canceled  where  instrument,  purporting  to  be  will,  eighteen 
years  old,  was  found  in  safe  of  testator  with  pen  marks  across  signature  and 
underneath,  in  testator's  handwriting,  words,  "Am  going  to  make  a  new  will." 
Expert  testimony  as  to  caucelation  marks. 

Distinguished  in  Wenchell  v.  Stevens,  30  Pa.  Super.  Ct.  531,  holding  testimony 
of  expert  microscropist  or  photographer  should  be  received  in  action  over  promis- 
sory note  to  which  seal  was  affixed  if  he  can  confidently  say  that  letter  of  a  signa- 
ture was  over  a  scroll,  and  he  can  give  intelligent  reasons  for  his  conclusions; 
Ausmus  v.  People,  47  Colo.  189,  107  Pac.  204,  19  Ann.  Cas.  491,  holding  expert 
testimony  as  to  cancelation  marks  on  power  of  attorney  based  on  comparison  with 
cancelation  marks  employed  continually  on  other  instruments  for  particular 
purpose  admissible. 
Evidence  as  to  handwriting. 

Cited  in  Re  Corcoran,  145  App.  Div.  133,  129  N.  Y.  Supp.  165,  holding  that 
opinion  evidence  as  to  genuineness  of  ordinary  mark  signature  is  inadmissible. 

Annotation  cited  in  State  v.  Kent,  83  Vt.  31,  26  L.R.A.(N.S.)  991,  74  Atl.  389, 
20  Ann.  Cas.  1334,  holding  that  for  purpose  of  identifying  one.  accused  of  crime, 
date  of  initial  carved  in  wood  at  time  and  near  place  where  crime  was  committed 
are  admissible,  if  they  contain  peculiarities  of  punctuation  which  are  shown  to  be 
habitual  with  accused. 

Cited  in  notes  (02  L.R.A.  852)  on  comparison  of  handwriting;  (64  L.R.A.  303) 
on  limitations  of  evidence  to  handwriting;  (65  L.R.A.  151)  on  procedure  in  proof 
of  handwriting;  (34  L.R.A. (N.S.)  1004)  on  comparison  of  handwriting  to  show 
copying  of  signature. 

65  L.  R.  A.  104,  RE  MOLINEUX,  177  N.  Y.  395,  69  N.  E.  727. 
Removal  or  destruction  of  public  records. 

Cited  in  People  v.  Mills,  178  N.  Y.  287,  67  L.R.A.  137,  70  N.  E.  786,  18  N.  Y. 
Crini.  Rep.  284,  holding  person  guilty  of  crime  who  takes  indictment  for  purpose 
of  destroying  it  although  it  is  placed  by  district  attorney  in  position  where  it 
can  be  taken,  the  purpose  in  such  placing  being  to  effect  arrest  of  taker;  People 
ex  rel.  Gordon  v.  Butler,  135  App.  Div.  224,  120  N.  Y.  Supp.  302,  holding  record 
of  violation  of  tenement  house  act  cannot  be  destroyed  at  instance  of  owner; 
Dental  Soc.  v.  Jacobs,  103  App.  Div.  92,  92  N.  Y.  Supp.  590,  holding  in 
absence  of  statute  mandamus  will  not  lie  to  compel  clerk  of  court  to  cancel  and 
erase  from  records  of  court  the  entry  of  name  of  person  registered  as  duly  licensed 
dentist. 
Record  of  photographs  of  accused  persons. 

Cited  in  Downs  v.  Swann,  111  Md.  62,  23  L.R.A. (N.S.)  743,  134  Am.  St.  Rep. 
580,  73  Atl.  653,  holding  photograph  and  measurements  of  accused  person  may  be 
taken  by  police  authorities  to  be  used  for  purpose  of  identification ;  Mabry  v.  Ket- 
tering,  89  Ark.  553,  117  S.  W.  746,  16  Ann.  Cas.  1123,  holding  photographs  of  per- 
sons accused  of  crime  may  be  used  for  purposes  of  identification  by  public  officers 
charged  with  enforcement  of  criminal  laws. 
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Cited  in  note  (7  L.R.A.  (N.S.)  276)  on  right  to  take,  or  retain  in  "rogues"  gal- 
lery, picture  of  accused. 

Distinguished  in  People  ex  rel.  Gow  v.  Bingham,  57  Misc.  72,  107  N.  Y.  Supp. 
1011,  holding,  under  statute  requiring  destruction  of  all  photographs  taken  of  an 
accused  if  he  subsequently  be  found  innocent,  police  authorities  could  not  take 
photograph  of  person  accused  of  crime,  he  never  having  been  arrested  before. 

65  L.  R.  A.  106,  MACDONALD  v.  TEFFT-WELLER  CO.  63  C.  C.  A.  381,  128  Fed. 

381. 
Bankruptcy  proceedings  against  married  woman. 

Cited  in  First  Nat.  Bank  v.  Zangwill,  61  Fla.  598,  54  So.  375,  holding  that 
married  woman  may  be  adjudged  bankrupt. 

65  L.  R.  A.  Ill,  KRAUSE  v.  CROTHERSVILLE,  162  Ind.  278,  102  Am.  St.  Rep. 

203,  70  N.  E.  264,  1  Ann.  Cas.  460. 
Effect  of  impossibility   of   performance. 

Cited  in  Bruce  v.  Indianapolis  Gas  Co.  46  Ind.  App.  200,  92  N.  E.  189,  holding 
that  contract  to  furnish  natural  gas  to  consumers  does  not  ordinarily  render 
company  liable  for  failure  to  furnish  it,  where  there  has  been  failure  of  supply 
of  gas;  Chase  v.  Chase,  163  Ind.  187,  71  N.  E.  485,  on  impossibility  as  applied 
to  contract  based  on  assumption  of  continued  sanity. 
"Who  mnst  bear  loss  from  destruction  of  structure  during  erection. 

Cited  in  note   (5  L.R.A.(N.S.)    1109)   as  to  who  must  bear  loss  caused  by  de- 
struction of  structure  during  erection. 
Recovery  on  quantum  meruit  on   destruction  of  building. 

Cited  in  Taulbee  v.  McCarthy,  144  Ky.  200,  36  L.R.A.(X.S.)  44,  137  S.  W. 
1045,  Ann.  Cas.  1913A,  456,  holding  that  contractor  cannot  hold  owner  liable  on 
quantum  meruit  for  work  done  in  case  of  accidental  destruction  of  building 
pending  performance  of  contract  to  raise  it  and  put  it  on  new  foundation  for 
lump  sum. 

65  L.  R.  A.  120,  GERMAN  GYMNASTIC  ASSO.  v.  LOUISVILLE,  117  Ky.  958, 

111  Am.  St.  Rep.  287,  80  S.  W.  201. 
Exemption   of  institutions  of  education   from    taxation. 

Cited  in  Com.  v.  Hamilton  College,  125  Ky.  335,  101  S.  W.  405,  holding  college 
property  leased  to  private  individual  who  conducts  private  school  and  makes 
pecuniary  profit  for  own  benefit  over  amount  paid  as  rental  to  trustees  of  col- 
lege, exempt  where  returns  where  used  solely  for  purposes  of  education  by 
trustees. 

65  L.  R.  A.  122,  LOUISVILLE  &  N.  R.  CO.  v.  LOWE,  118  Ky.  260,  80  S.  W. 

768. 
Duty  to  give  warnings  of  danger. 

Cited  in  Hendrickson  v.  United  States  Gypsum  Co.  133  Iowa,  94,  9  L.R.A. 
(N.S.)  557,  110  N.  W.  322,  12  Ann.  Cas.  246,  holding  mine  operator  using  high- 
ly dangerous  explosive  in  mine  is  bound  to  give  warnings  of  blast. 

Cited  in  note    (10  L.R.A. (N.S.)    1105)    on  delegability  of  duty  of  railroad  or 
street  railway  company  as  to  signals  or  warnings. 
Approaching   trains, 

Cited  in  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Mayfield,  145  Ky.  307,  140  S.  W. 
310,  holding  that  railroad  company  is  liable  for  injury  to  person  rightfully  in 
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yards,  caused  by  failure  of  those  in  charge  to  give  reasonable  warning  of  ap- 
proach of  engine  backed  in  dark,  without  lights;  Louisville  &  N.  R.  Co.  v.  Bavs, 
142  Ky.  402,  34  L.R.A.  (N.S.)  679,  ]34  S.  \V.  450,.  holding  that  railroad  company 
owes  no  duty  to  look  out  for  persons  crossing  tracks  to  reach  store  on  opposite 
side  of  tracks  at  point  where  there  is  no  public  crossing;  Louisville  &  N.  R.  Co. 
v.  McNary,  ]28  Ky.  419,  17  L.R.A.  (N.S.)  227,  129  Am.  St.  Rep.  308,  108  S.  W. 
898,  holding  where  railroad  tracks  run  where  population  is  dense  and  many  per- 
sons cross  tracks  it  is  duty  of  those  operating  trains  to  moderate  speed  of  train, 
to  give  notice  of  its  approach  to  keep  lookout  and  take  precautions  for  security 
of  human  life;  Illinois  C.  R.  Co.  v.  Murphy,  123  Ky.  795,  11  L.R.A. (N.S.)  355, 
97  S.  W.  729,  holding  it  the  duty  of  railroad  company  whose  tracks  run  through 
populous  community  where  people  use  track  as  footpath,  to  operate  train  with 
fact  of  trespasser's  presence  in  mind  and  keep  such  lookout  as  will  enable 
operatives  to  give  timely  warnings  of  approach. 

Cited  in  footnote  to  Western  Electric  Co.  v.  Hanselmann,  70  L.R.A.  765,  which 
holds  master  sending  employee  to  repair  switches  on  elevators  which  requires 
him  to  work  inside  wells  in  path  of  cars  while  in  operation  liable  for  injuries 
due  to  failure  to  us  necessary  means  to  give  him  timely  warning  of  approach 
of  cars  by  means  other  than  persons  in  charge  of  such  cars. 
Duty  of  railroad  servant  to  watch  for  approaching-  trains. 

Distinguished  in  Conniff  v.  Louisville,  H.  &  St.  L.  R.  Co.  124  Ky.  767,  99  S.  W. 
1154,  holding  it  duty  of  flagman,  who  -had  to  light  switch  lamps,  to  lookout  for 
approaching  trains,  and  railroad  not  liable  for  negligence  of  servant  on  train 
failing  to  give  him  warning  of  approach. 
Contributory  neg-lig-ence. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Miller,  134  Ky.  722,  135  Am.  St.  Rep.  433, 
121  S.  W.  648,  holding  it  a  question  for  the  jury  whether  one  crossing  a  track 
in  railroad  depot  platform,  in  constant  use  by  public,  was  in  exercise  of  ordi- 
nary care  where  train  is  run  at  dangerous  rate  of  speed  or  timely  warning  of 
approach  is  not  given  or  lookout  maintained;  Illinois  C.  R.  Co.  v.  Stith,  120  Ky. 
249,  1  L.R.A.  (JS.S.)  1018,  85  S.  W.  1173,  holding  engineer  of  work  train  who 
takes  engine  for  necessary  water  upon  main  track  on  time  of  passenger  train 
entitled  to  right  of  way  not  guilty  of  contributory  negligence  therein  where  he 
sends  out  signals,  in  accordance  with  prescribed  rules,  to  give  warning  of  his 
presence;  Illinois  C.  R.  Co.  v.  Proctor,  122  Ky.  106,  89  S.  W.  714,  holding  one 
who  walks  on  track  ahead  of  approaching  train  although  guilty  of  contributory 
negligence,  not  barred  of  recovery  if  engineer  of  train  perceived  his  danger  in 
time  to  avoid  injury  to  him  by  exercise  of  ordinary  care. 
Doctrine  of  last  clear  chance. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Trisler,  140  Ky.  452,  131  S.  W.  198,  hold- 
ing that  "last  clear  chance"  doctrine  is  not  approved  of  nor  can  it  be  applied 
in  this  state;  Doll  v.  Louisville  R.  Co.  138  Ky.  493,  128  S.  W.  344,  holding  that 
even  though  party  injured  is  himself  guilty  of  negligence  he  may  still  recover 
if  party  causing  injury  knew  or  should  have  known  of  his  peril  in  time  to 
avoid  injury. 

Cited  in  footnote  to  Kentucky  &  I.  B.  &  R.  Co.  v.  Snydor,  68  L.R.A.  183, 
which  holds  railroad  company  liable  for  injuries  to  car  repairer  by  propelling 
cars  against  the  one  under  which  he  was  working,  notwithstanding  his  failure 
to  place  signal  flag  in  best  position,  if  the  flag  could  have  been  discovered  by 
exercise  of  ordinary  care  by  those  in  charge  of  train. 
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Fellow   servants. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Brown,  127  Ky.  744,  13  L.R.A.(X.S.)  1138, 
106  S.  W.  795.  holding  where  servant  injured  by  another  servant  of  same  master 
not  directly  associated  with  him  and  with  whom  he  is  not  immediately  em- 
ployed and  over  whose  actions  he  has  no  control,  he  may  recover  from  master 
for  injuries,  through  such  coemployee's  negligence. 
Excessive  <!:•  m;;  :.<•>. 

Cited  in  Larson  v.  Haglin,  103  Minn.  263,  114  N.  W.  958,  holding  not  exces- 
sive a  verdict  for  ten  thousand  five  hundred  dollars  for  compound-comminuted 
fracture  of  right  arm  necessitating  subsequent  amputation,  a  scalp  wound  which 
subsequently  healed,  and  wound  on  shoulder. 

65  L.  R.  A.  129,  WHITWORTH  v.  SHREVEPORT  BELT  R.  CO.   112  La.  363, 

36  So.  414. 
Liability   for  poor  Insulation  of  dangerous  wires. 

Cited  in  Moren  v.  New  Orleans  R.  &  Light  Co.  125  La.  957,  52  So.  106,  holding 
where   ordinance   required   effective   insulation,   it   was   no   defense  to  action   for 
injuries  from  such  failure  that  other  persons  had  no  reason  for  coming  in  con- 
tact therewith. 
Dangerous   instrumentalities. 

Cited  in  Gracia  v.  Maestri   Furniture  Mfg.   Co.   114  La.  375,  38  So.   275,  on 
liability  of  master  for  injury  to  minor  servant  set  to  work  near  revolving  saw 
without  warning  of  danger. 
Recovery   for  injuries  in   rescuing  another. 

Cited  in  Bracey  v.  Northwestern  Improv.  Co.  41  Mont.  346,  137  Am.  St. 
Rep.  738,  109  Pac.  706,  holding  that  one  injured  in  attempt  to  rescue  another 
in  peril  may  recover  from  person  by  whose  negligence  peril  was  brought  about, 
provided  exposure  was  not  made  under  such  circumstances  as  to  constitute  rash- 
ness in  judgment  of  prudent  persons. 

65  L.  R.  A.   136,  SCHUBACH  v.  McDONALD,   179  Mo.  163,   101  Am.  St.  Rep. 

452,  78  S.  W.  1020. 

Later  phase  of  same  case  in  189  Mo.  202,  88  S.  W.  28,  3  Ann.  Cas.  1044. 
Injnnctive   relief   against   sale   of   nontraiisferable    tickets. 

Cited  in  Illinois  C.  R.  Co.  v.  Caffrey,  128  Fed.  773,  holding  court  can  enjoin 
the  purchase  and  resale  by  ticket  brokers  of  unused  portions  of  excursion  tickets 
containing  condition  that  they  shall  not  be  transferable;  Pennsylvania  Co.  v. 
Bay,  150  Fed.  772,  holding  court  can  enjoin  sale  by  ticket  brokers 
of  tickets  issued  by  railroad  which  purport  to  be  nontransferable, 
although  all  parties  engaged  in  same  business  are  joined  as  defendants, 
they  having  no  connection  with  each  other;  Bitterman  v.  Louisville  &  N.  R.  Co. 
207  U.  S.  223,  52  L.  ed.  182,  28  Sup.  Ct.  Rep.  91,  12  Ann.  Cas.  693,  holding  in- 
junction may  issue  to  restrain  sale  by  ticket  brokers  of  nontransferable  reduced 
rate  excursion  tickets:  Louisville  &  N.  R.  Co.  v.  Bitterman,  128  Fed.  178,  on 
right  by  railroad  to  enjoin  sale  by  ticket  brokers  of  tickets  containing  non- 
transferability  provision  stamped  on  their  face;  Lytle  v.  Galveston,  H.  &  S.  A. 
R.  Co.  100  Tex.  300,  10  L.R.A. (N.S.)  441,  99  S.  W.  396,  holding  railroad  can- 
not enjoin  dealing  in  such  nontransferable  excursion  tickets  as  may  thereafter 
be  issued  as  occasion  may  arise;  Ft.  Collins  Development  R.  Co.  v.  France,  51 
Colo.  514,  92  Pac.  953,  holding  that  one  who  prosecutes  lawful  business  has 
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property    therein    and    is    entitled    to    protection    against    unlawful    interference 
therewith. 

Cited    in    notes    (10    L.R.A.  (N.S.)    437;    52    L.   ed.   U.   S.    171)    on   injunction 
against  dealing  in  nontransferable  railroad  tickets. 
Rig'ht   to   iitjuiictive   relief. 

Cited  in  Fischer  v.  Davis,  19  Idaho,  502,  116  Pac.  412,  holding  that  injunction 
only  issues  to  restrain  commission  or  continuance  of  some  act  which  would  pro- 
duce "great  or  irreparable  injury;"  Goldfield  Consol.  Mines  Co.  v.  Richardson, 
194  Fed.  204,  holding  that  where  defendants  had  purchased  large  quantities  of 
ore  which  had  been  taken  from  complainant's  mines  through  innumerable  thefts 
committed  by  employees,  complainants  had  no  adequate  remedy  at  law,  and 
might  sue  to  restrain  defendants  to  purchase  ore  so  stolen;  Jacobs  v.  Lakeside 
Lumber  Co.  134  Wis.  187,  114  N.  W.  443  (dissenting  opinion),  on  right  of 
holder  of  incorporeal  right  to  injunctive  relief  against  its  invasion. 
Application  for  writ  of  prohibition. 

Cited  in  State  ex  rel.  Terminal  R.  Asso.  v.  Tracy,  237  Mo.  121,  37  L.R.A. 
(N.S.)  453,  140  S.  W.  888,  holding  that  fact  that  information  against  railroad 
company  for  violation  of  ordinance  in  running  cars  across  streets,  fails  to  state 
cause  of  action,  will  not  justify  issuance  of  writ  of  prohibition  against  prose- 
cution; State  ex  rel.  McNamee  v.  Stobie,  394  Mo.  48,  92  S.  W.  191,  holding  if 
court  has  jurisdiction  to  issue  writ  prohibiting  proceedings  by  justice  court,  on 
arrest  of  police  officers,  it  will  issue  writ  although  petition  for  writ  is  defective. 
Preliminary  rule  in  prohibition. 

Cited  in  State  ex  rel.  American  Lead  &  Baryta  Co.  v.  Bearing,  184  Mo.  659, 
84  S.  W.  21,  holding  judge  of  the  supreme  court  has  power  during  vacation  to 
issue  preliminary  rule  in  prohibition  returnable  to  and  triable  by  court  in  term 
time. 

65  L.  R.  A.  151,  STATE  v.  HALL,  16  S.  D.  6,  91  N.  W.  325. 
Change  of  venne  for  prejudice. 

Cited  in  State  v.  Winchester,  19  N.  D.  760,  122  N.  W.  1111;  State  v.  Win- 
chester, 18  N.  D.  538,  122  N.  W.  1111,  21  Ann.  Cas.  1196,— holding  that  ruling 
of  court  in  granting  or  denying  change  of  venue  upon  motion  made  upon  ground 
that  impartial  trial  cannot  be  had  in  county  will  not  be  disturbed  unless  for 
clear  abuse  of  discretion;  State  v.  Callahan,  18  S.  D.  146,  99  N.  W.  1099,  hold- 
ing overruling  of  motion  for  change  of  venue,  based  on  affidavits  that  accused 
could  not  have  fair  trial  in  county,  was  proper  where  it  appeared  by  counter 
affidavits  that  prejudice  was  in  small  section  of  county  and  an  impartial  jury 
was  in  fact  selected  without  difficulty. 
Reversal  for  bias  of  officer  summon  itiu  jury. 

Cited  in  State  v.  Hayes,  23  S.  D.  601,  122  N.  W.  652,  holding  that  ruling  of 
trial  judge  upon  qualification  of  sheriff,  challenged  because  of  actual  bias,  should 
not  be  reversed  in  absence  of  clear  abuse  of  discretion. 
Evidence   of  s'enuineness   of   gig-nature. 

Cited  in  W7oolbridge  v.  State,  49  Fla.  147,  38  So.  3,  holding,  in  prosecution  of 
school  officer  for  forgery,  testimony  of  member  of  school  board  who  had  seen 
accused  sign  his  name  and  was  familiar  with  his  handwriting,  that  certain  sig- 
nature was  that  of  accused  admissible;  Frank  v.  Berry,  128  Iowa,  224,  103  N. 
W.  358,  holding  evidence  as  another's  signature  by  one  who  has  seen  him  write 
a  receipt  and  sign  his  name  in  subscription  book,  admissible. 
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Co  L.  R.  A.  158,  WILSON  v.  MITCHELL,  17  S.  D.  515,  106  Am.  St.  Rep.  784, 

97  N.  W.  741. 
Contractual    linliilit  y   of  municipalities. 

Cited  in  Bailey  v.  Sioux  Falls,  19  S.  D.  233,  103  N.  W.  16,  holding  liability 
of  municipality  for  purchase  of  boilers  doubtful  where  it  has  incurred  indebted- 
ness beyond  constitutional  limitation. 

Cited  in  note    (27  L.R.A.(N.S.)    1125)    on  liability  of  municipality  upon  im- 
plied contract  for  labor  or  services. 
Municipal  liability  for  tovt  in  connection  with  waterworks. 

Cited  in  note  (25  L.R.A.  (N.S.)  246)  on  municipal  liability  for  tort  in  con- 
nection with  waterworks. 

65   L.   R.   A.   161,   HINTON   v.  MUTUAL   RESERVE   FUND   LIFE   ASSO.   135 

N.  C.  314,  102  Am.  St.  Rep.  545,  47  S.  E.  474. 
Assig'iiability   of   life   insurance   policy. 

Cited  in  footnote  to  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A.  550,  which  holds 
assignment  of  life  policy  immediately  on  its  issue  to  evade  rule  against  issuing 
policy  to  one  without  insurable  interest  renders  assignment  void. 

Cited  in  note  (3  L.R.A.  (N.S.)  947)  on  validity  of  assignment  of  interest  in 
life  insurance  to  one  paying  premiums. 

Distinguished  in  Hardy  v.  --Etna  L.  Ins.  Co.  152  N.  C.  290,  67  S.  E.  767,  hold- 
ing policy  valid  in  its  inception,  may,  with  consent  of  insurer,  be  assigned  to 
one  having  no  insurable  interest  where  made  in  good  faith  and  not  as  cover  for 
fraudulent  speculation. 
Riftlits   on   assigned    life   insurance   policy. 

Cited  in  Metropolitan  L.  Ins.  Co.  v.  Elison,  72  Kan.  208,  3  L.R.A.(N.S.)  947, 
115  Am.  St.  Rep.  189,  83  Pac.  410,  70  Ann.  Cas.  909,  holding  where  insured  and 
beneficiary  assign  policy  to  one  having  no  insurable  interest  on  his  paying  the 
premiums  one-half  the  proceeds  to  go  to  him  the  beneficiary  cannot  recover 
thereon. 
Insurable  Interest. 

Cited  in  Victor  v.  Mills  &  Travelers'  Ins.  Co.  148  N.  C.  116,  16  L.R.A. 
(X.S.)  1025,  61  S.  E.  648,  16  Ann.  Cas.  291,  holding  stockholder  of  manufac- 
turing corporation  can  question  act  of  corporation  in  paying  premiums  on  life 
policy  on  its  president  after  his  connection  with  corporation  has  terminated. 

Cited  in  note  (128  Am.  St.  Rep.  308,  314,  324)  on  life  insurance  in  favor  of 
persons  having  no  insurable  interest. 

65  L.  R.  A.  167,  WINSTON  v.  BEESON,  135  N.  C.  271,  47  S.  E.  457. 
Trading-  stamp  regulations. 

Cited  in  State  v.  Cospare,  115  Md.  22,  80  Atl.  606,  holding  that  giving  of  trad- 
ing stamps  where  articles  for  which  stamps  may  be  redeemed  are  exhibited,  is 
violation  of  statute;  Hewin  v.  Atlanta,  121  Ga.  729,  67  L.R.A.  798.  49  S.  E.  765, 
2  Ann.  Cas.  296,  holding  furnishing  of  trading  stamps  not  a  business  subject 
to  taxation;  Leonard  v.  Bassindale,  46  Wash.  302,  89  Pac.  879,  holding  anti- 
trading  stamp  act  unconstitutional;  Ex  parte  Drexel,  147  Cal.  770,  2  L.R.A. 
(N.S.)  596,  82  Pac.  429,  3  Ann.  Cas.  878,  holding  void  a  statute  prohibiting 
issue  of  trading  stamp  for  anything  unidentified  by  or  selected  by  purchaser  at 
or  before  time  of  sale  and  which  at  time  of  sale  shall  not  be  completely  identified 
beyond  the  necessity  of  any  further  or  other  selection;  Denver  v.  Frueauff,  39 
Colo.  33,  7  L.R.A.(N.S.)  1136,  88  Pac.  389,  12  Ann.  Cas.  521,  holding  ordinance 
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prohibiting  any  gift  enterprise  and  defining  such  enterprise  as  giving  of  trading 
stamp  entitling  purchaser  to  receive  goods  of  one  other  than  vendor  therefor 
cannot  be  sustained  as  exercise  of  police  power;  O'Keefe  v.  Somerville,  190  Mass. 
113,  112  Am.  St.  Rep.  316,  76  N.  E.  457,  5  Ann.  Cas.  684,  holding  act  invalid 
authorizing  tax  by  municipality  on  giving  of  trading  stamps. 

Cited  in  footnotes  to  Hewin  v.  Atlanta,  67  L.R.A.  795,  which  tholds  furnishing 
of  trading  stamps  by  merchants  to  customers  in  consideration  of  cash  payment 
not  taxable  as  a  separate  business;  Montgomery  v.  Kelly,  70  L.R.A.  209,  which 
holds  void  ordinance  requiring  payment  of  license  fee  under  penalty  by  mer- 
chant who  having  already  paid  privilege  tax  on  business  issues  trading  stamps 
in  connection  therewith. 

Cited  in  note    (2  L.R.A.  (N.S.)    589,  592,  593)    on  trading  stamps. 
What   constitutes   uiH    enterprise   or   lottery. 

Cited  in  Re  Gregory,  219  U.  S.  215,  55  L.  ed.  189,  31  Sup.  Ct.  Rep.  143,  to  the 
point  that  "gift  enterprise"  is  scheme  for  division  or  distribution  of  certain 
articles  of  property,  to  be  determined  by  chance,  amongst  those  who  have  taken 
shares  in  scheme;  District  of  Columbia  v.  Kraft,  35  App.  D.  C.  262,  30  L.R.A. 
(N.S.)  962,  holding  that  scheme  by  which  corporation  organizes  co-operative 
society  to  which  it  admits  members  upon  payment  of  nominal  fee,  which  entitles 
them  to  stamps  from  merchants  under  contract  with  corporation,  which  it  re- 
deems in  cash,  is  gift  enterprise;  Opinion  of  Justices,  208  Mass.  609,  94  N.  E. 
848,  holding  that  statute  making  it  criminal  to  engage  in  gift  enterprise,  and 
providing  that  person  who  holds  out  promise  of  gift  of  any  article  in  considera- 
tion of  purchase  of  any  article  shall  be  deemed  to  be  engaging  in  gift  enterprise, 
is  unconstitutional;  State  v.  Perry,  154  N.  C.  620,  70  S.  E.  387,  holding  that 
lottery  prohibited  by  law  is  kind  of  gaming  contract  by  which,  consideration, 
one  may  by  favor  of  lot  obtain  something  in  return  of  value  superior  to  amount 
of  value  of  that  which  he  risks. 

Cited  in  footnotes  to  People  ex  rel.  Ellison  v.  Lavin,  66  L.R.A.  601,  which 
holds  distribution  of  prizes  to  those  who  shall  make  closest  estimate  of  number 
of  cigars  on  which  tax  is  paid  during  specified  month,  a  lottery;  People  v.  Mc- 
Phee,  69  L.R.A.  505,  which  holds  a  scheme  by  which  a  certain  number  of  per- 
sons pay  a  small  sum  weekly  and  choose  by  lot  each  week  one  of  the  number  to 
receive  a  suit  of  clothes  worth  much  more  than  the  weekly  payment  after  which 
he  ceases  to  be  a  member,  a  lottery,  although  each  member  is  entitled  to  trade 
out  the  amount  paid  in  whenever  he  chooses  to  withdraw. 
Reasonableness  of  taxation. 

Cited  in  State  v.  Danenberg,  151  N.  C.  721,  26  L.R.A. (N.S.)  893,  66  S.  E.  301, 
holding  reasonableness  of  tax  on  business  of  selling  "near  beer,"  imposed  by  mu- 
nicipality as  measure  of  revenue  and  as  police  regulation  may  be  determined 
by  court. 

65  L.  R.  A.  173,  MILLER  v.  DELAWARE  INS.  CO.  14  Okla.  81,  75  Pac.  1121, 

2  Ann.  Cas.  17. 
Entirety   of   insurance   policies   on    several    properties. 

Cited  in  Herzog  v.  Palatine  Ins.  Co.  36  Wash.  618,  79  Pac.  287,  holding  where 
policy  covers  different  classes  of  property  each  class  being  insured  for  a  specific 
sum,  breach  of  contract  as  to  one  class  does  not  avoid  policy  as  to  others  not! 
affected  by  breach,  in  absence  of  fraud,  act  condemned  by  public  policy,  or  in-1 
crease  of  risk;  Arkansas  Ins.  Co.  v.  Cox,  21  Okla.  879,  20  L.R.A. (N.S.)  781,  129 
Am.  St.  Rep.  808,  98  Pac.  552,  holding  where  items  of  property  were  vlauedl 
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separately  and  insured  in  separate  amounts,  contract  is  not  entire,  and  a  breach 
as  to  one  item  would  not  avoid  policy,  if  it  were  not  affected  by  question  of  fraud 
increase  in  risk  or  act  condemned  by  public  policy. 

Distinguished  in  Sullivan  v.  Mercantile  Town  Mut.  Ins.  Co.  20  Okla.  469,  129 
Am.  St.  Rep.  761,  94  Pac.  676,  holding  policy  an  indivisible  contract  where  it 
provided  that  "this  entire  policy  and  each  and  every  part  thereof  shall  become 
void"  if  subject  be  personal  property  and  be  or  become  encumbered  by  chattel 
mortgage;  Parsons  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  97  Minn.  124,  4 
L.R.A.  (N.S.)  244,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  policy  on  property 
of  firm,  being  brick  and  frame  building  and  additions  thereto  and  also  machinery 
and  stock  therein,  was  entire,  and  for  breach  of  contract  in  regard  to  ownership 
of  building  entire  contract  was  avoided. 

Disapproved  in  Coggins  v.  .Etna  Ins.  Co.  144  N.  C.  14,  8  L.R.A.  (N.S.)  842,  56 
S.  E.  506,  holding  failure  to  comply  with  "iron  safe"  clause  barred  recovery  for 
building  as  well  as  stock,  where  premium  is  entire  although  different  amounts 
are  placed  on  building  and  stock,  where  there  is  identity  of  risk. 

65  L.  R.  A.  177,  IRVING  v.  FORD,  183  Mass.  448,  97  Am.  St.  Rep.  447,  67  N. 

E.  366. 
Conflict   of   laws. 

Cited  in  State  v.  McDonald,  59  Or.  525,  117  Pac.  281,  holding  that  distribu- 
tion of  personal  property  is  governed  by  law  of  domicil. 

Cited  in  note   (2  L.R.A. (N.S.)   451,  465)   on  conflict  of  laws  as  to  wills. 
Rights   of   illegitimate  and   adopted   children. 

Cited  in  notes  (21  L.R.A. (N.S. )  679)  on  right  of  child  adopted  in  other 
state  to  take  under  local  statute  of  descent  or  distribution:  (27  L.R.A.  (N.S.) 
223)  on  rights  of  lineal  descendants  to  inherit  through  illegitimate;  (30  L.R.A. 
(N.S.)  914)  as  to  whether  terms  "child,"  "children,"  "issue,"  etc.  in  statutes 
of  distribution  include  adopted  children. 

65  L.  R.  A.  187,  MANNING  v.  DEVILS  LAKE,  13  N.  D.  47,  112  Am.  St.  Rep. 

652,  99  N.  W.  51. 
Taxing?   powers   of  municipal   corporations. 

Cited  in  Opinion  of  Justices,  204  Mass.  612,  27  L.R.A. (N.S.)  485,  91  N.  E. 
405,  holding  city  cannot  tax  its  inhabitants  to  acquire  land  outside  of  estab- 
lished thoroughfares  with  a  view  to  subsequent  use  of  it  by  private  individuals 
under  agreements  with  city  which  shall  embody  contracts  for  construction  of 
buildings  adopted  for  use  in  domestic  and  foreign  trade. 
City's  right  to  do  business  outside  boundaries. 

Cited  in  note   (113  Am.  St.  Rep.  1060)   on  city's  right  to  do  business  outside 
its  boundaries. 
Construction   of  road   where   no  legal   hig'hvray  exists. 

Distinguished  in  Buyck  v.  Buyck,  112  Minn.  98,  140  Am.  St.  Rep.  464,  127  N. 
W.  452,  holding  that  town  treasurer,  who  pays  out  money  for  construction  of 
road  where  no  highway  had  legally  been  laid  out,  is  liable  in  action  by  town 
for  return  of  money. 

05  L.  R.  A.  193,  COM.  EX  REL.  WADSWORTH  v.  SHORTALL,  206  Pa.  165,  98 

Am.  St.  Rep.  759,  55  Atl.  952. 
Relative  authority  of  military   and   civil  officers. 

Cited  in  note  (12  L.R.A. (N.S.)  981)  on  power  of  governor,  in  suppressing  in- 
surrection, to  authorize  arrest  and  detention  without  surrender  to  civil  authorities. 
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Disapproved   in   Frank  v.  Smith,   142  Ky.  242,  —  L.R.A.  (N.S.)    — ,   134  S.  W. 
484,   Ann.   Cas.    1912D,   319,   holding  that  military   cannot   in   any   state   of  case 
take  initiative  or  assume  to  do  anything  independent  of  civil  authorities. 
Homicide   in   disclmrg-e   of  military   duty. 

Cited  in  note  (67  L.R.A.  295)  on  homicide  in  discharge  of  military  duty. 
Orders  as  defense  to  soldier. 

Cited    in   note    (106    Am.    St.    Rep.    728)    ou   orders   as   defense   to   crime   by 
soldier. 
Inquiry   into  evidence   on  Habeas   corpus. 

Cited  in  Com.  v.  Richardson,  59  Pittsb.  L.  J.  618,  holding  that  court  has  au- 
thority and  it  is  its  duty,  on  habeas  corpus,  to  see  that  at  least  prima  facie 
case  is  made  out  against  relator. 

Cited  in  footnote  to  Re  Kennedy,  67  L.R.A.  406,  which  denies  right  to  inquire 
by  habeas  corpus  proceedings  for  release  from  custody  into  sufficiency  of  evi- 
dence to  warrant  indictment. 

65  L.  R.  A.  209,  HICKS  v.  AMERICAN  NATURAL  GAS  CO.  207  Pa.  570,  57 

Atl.  55. 
Injunction. 

Cited  in  Mt.  Lookout  Coal  Co.  v.  Schooley,  12  Luzerne  Leg.  Rep.  269,  holding 
preliminary  injunction  should  not  be  granted  where  plaintiff's  right  is  not  clear 
and  wrong  complained  of  not  manifest,  imminent  or  irreparable. 

Cited  in  note  (99  Am.  St.  Rep.  748)  on  injunction  against  trespass  on  realty. 
Ejectment  by  oil  lessee. 

Cited  in  McClane  v.  McClane,  213  Pa.  297,  62  Atl.  861,  holding  grant  of  ex- 
clusive privilege  to  go  on  land  for  purpose  of  prospecting  for  oil,  the  grantor 
to  receive  part  of  oil  produced,  does  not  vest  any  estate  in  land  in  grantee  and 
he  cannot  maintain  ejectment,  if  he  has  not  been  in  possession,  against  grantor 
or  those  claiming  under  him  under  subsequent  grant. 

65  L.  R.  A.  214,  FOX  v.  PHILADELPHIA,  208  Pa.  127,  57  Atl.  356. 
Liability  of  municipality  for  tort  in  connection   with   Its  building*. 

Cited  in  footnote  to  Kelly  v.  Boston.  66  L.R.A.  429,  which  holds  portion  of 
city  building  devoted  to  housing  of  executive  departments  which  collect  money 
for  city  within  rule  that  city  is  not  liable  for  negligence  of  those  to  whom  are 
entrusted  care  and  custody  of  buildings  used  exclusively  for  performance  of 
municipal  duties. 

Cited  in  note    (25  L.R.A.  (N.S.)    93)    on  liability  of  municipality   for  tort  in 
connection  with  buildings  used  by  it. 
Elevators  as   carriers   of   passengers. 

Cited  in  Cooper  v.  Century  Realty  Co.  224  Mo.  723,  123  S.  W.  848,  holding 
owners  of  office  building  in  which  they  operate  passenger  elevators  are  common 
carriers  of  passengers. 

Distinguished  in  Sweeden  v.  Atkinson  Improv.  Co.  93  Ark.  402,  27  L.R.A. 
(N.S.)  120,  125  S.  W.  439,  holding  owner  of  building  in  which  passenger  elevator 
is  operated  is  not  liable  for  injury  therein  to  minor  invited  into  elevator  by 
operator  acting  outside  scope  of  his  employment  and  to  effect  independent  pur- 
pose of  his  own. 
Decree  of  care  required  of  owner  of  elevator. 

Cited  in  Sweeden  v.  Atkinson  Improv.  Co.  93  Ark.  402,  27  L.R.A. (N.S.)  ]2fi. 
125  S.  W.  439,  holding  that  elevator  owner  cannot,  on  theory  that  it  is  danger- 
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ous  agency,  be  held  liable  for  injury  to  guest  of  operator,  through  latter's  negli- 
gence in  permitting  it  to  start  before  he  is  safely  inside;  Orcutt  v.  Century  Bldg. 
Co.  201  Mo.  437,  8  L.R.A.  (N.S.)  932,  99  S.  W.  1062,  holding  owner  of  building 
in  which  there  is  freight  elevator  on  which  persons  rode  in  conveying  freight 
from  floor  to  floor,  with  knowledge  and  consent  of  owner,  owed  to  one  so  riding 
the  duty  of  carrier  to  passenger;  Belvedere  Bldg.  Co.  v.  Bryan,  103  Md.  537,  64 
Atl.  44,  holding  owner  of  building  operating  passenger  elevator  must  exercise 
highest  degree  of  care  and  diligence  practicable  under  circumstances. 

Cited  in  note    (2   L.R.A. (N.S.)    746,   749)    on   liability  for   injury  to   elevator 
passenger. 
Presumption   of  negligence. 

Cited  in  note  (113  Am.  St.  Rep.  1030)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing  personal  injuries. 

65  L.  R.  A.  218,  STONE  v.  MARSHALL  OIL  CO.  208  Pa.  85,  101  Am.  St.  Rep. 

904,  57  Atl.  183. 
Accounting  by  one  fraudulently  commingling  products  of  gas  wells. 

Cited  in  Edinger  v.  Southern  Oil  Co.  69  W.  Va.  40,  71  S.  E.  266,  to  the  point 
that  if  mining  partner,  in  order  to  avoid  accounting  with  partner,  fraudulently 
commingles  gas  product  with  product  of  other  wells  he  should  be  compelled  to 
account  for  proportionate  part  of  whole  amount  of  gas  produced. 

65  L.  R.  A.  225,  GLADDING  v.  ST.  MATTHEW'S  CHURCH,  25  R.  I.  628,  105 

Am.  St.  Rep.  904,  57  Atl.  860,  1  Ann.  Cas.  537. 
Church   as  charity. 

Cited  in  Wood  v.  Fourth  Baptist  Church,  26  K.  I.  601,  61  Atl  279,  holding 
gift  for  the  benefit  of  a  particular  Christian  church  or  advancement  of  religion 
is  charitable. 

65  L.  R.  A.  231,  HOWARD  v.  UNION  R.  CO.  25  R.  I.  652,  57  Atl.  867,  1  Ann. 

Cas.  217. 
Liability   for   obstructions   in   highway. 

Distinguished  in  Brady  v.  Public  Service  R.  Co.  80  N.  J.  L.  473,  79  Atl.  287, 
1  N.  C.  C.  A.  755,  holding  that  person  who  places  obstruction  in  highway  cannot 
relieve  himself  from  liability  for  injuries  resulting  therefrom  to  traveler  by 
showing  that  some  other  person  is  under  legal  liability  to  remove  it. 

65  L.  R.  A.  234,  FOX  v.  CLARKE,  25  R.  I.  515,  57  Atl.  305,  1  Ann.  Cas.  548. 
Maintenance  of  streets   for  particular  forms  of  travel. 

Cited  in  Briden  v.  New  York,  N.  H.  &  H.  R.  Co.  27  R.  I.  578,  65  Atl.  315, 
holding  where  railroad  had  constructed  bridge  over  its  tracks  and  city's  statu- 
tory duty  of  maintenance  had  been  imposed  on  it,  it  could  not  be  required  to 
make  bridge  strong  enough  to  support  electric  street  cars. 

Cited   in   footnote   to   Harden   v.   Jackson,   66   L.R.A.   986.   which   holds   plank 
sidewalk  not  so  unsafe  as  to  render  city  liable  to  one  falling  thereon  because 
his  cane  goes  through,  although  the  edges  of  planks  have  become  so  decayed  a. 
not  to  withstand  pressure  of  cane. 
Liability  for  injuries  to  bicycle  rider  from  defect  in  high-way. 

Cited  in  Molway  v.  Chicago,  239  111.  492,  23  L.R.A. (N.S.)  546,  88  N.  E.  485, 
16  Ann.  Cas.  424,  holding  municipality  liable  for  injury  to  bicycle  rider  from 
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defect  in  highway  if  the  street  was  thereby  made  unsafe  for  vehicles  in  general; 
also  citing  note  on  this  subject. 

Cited  in  notes  (23  L.R.A.  (X.S.)  544)  on  duty  to  make  streets  and  highways 
safe  for  bicycles;  (20  L.R.A.  (X.S.)  756;  103  Am.  St.  Rep.  269)  on  municipal 
liability  to  bicyclists  injured  by  defects  in,  or  want  of  repair  of,  streets. 

65  L.  R.  A.  236,  DYSOX  v.  RHODE  ISLAXD  CO.  25  R.  I.  600,  57  Atl.  771. 
Assessment  of  damages  on  default. 

Cited  in  Clewley  v.  Rhode  Island  Co.  26  R.  I.  486,  59  Atl.  391,  hollding  where 
there  has  been  judgment  by  default  there  can  be  no  reassessment  of  damages 
on  petition  to  appellate  court  by  party  in  default;  King  v.  Rhode  Island  Co. 
27  R.  T.  114,  60  Atl.  837,  holding  where  defendant  after  answer  allows  default 
and  court  under  statute  has  assessed  damages  without  jury  according  to  its 
discretion,  no  exception  can  lie  thereto. 

65  L.  R.  A.  250,  JOHNSON  v.  WHITE,  26  R.  I.  207,  58  Atl.  658. 
Liability   of  city  ns  to  surface   waters. 

Cited  in  Wood  v.  Tacoma,  66  Wash.  273,  119  Pac.  859,  holding  that  surface 
waters  discharged  through  manhole  in  sewer  upon  lots  in  diffused  form  as  it 
would  have  flowed  in  any  event  do  not  render  city  liable  for  damages;  Stillman 
v.  Pendleton,  26  R.  I.  586,  60  Atl.  234,  holding  municipality  liable  where  by 
means  of  grading  highway  and  constructing  gutter  it  collects  and  conducts  in 
confined  channels  large  streams  of  surface  water  and  casts  them  on  another's 
land  where  they  did  not  flow  prior  thereto. 

Annotation  cited  with  approval  in  Fewell  v.  Meridian,  90  Miss.  389,  9  L.R.A. 
(N.S.)  778,  43  So.  438,  on  liability  of  city  for  allowing  obstruction  to  drainage 
of  surface  waters. 

Cited  in  footnote  to  A.  L.  Lakey  Co.  v.  Kalamazoo,  67  L.R.A.  931,  which 
denies  liability  of  city  using  stream  to  carry  off  surface  water  and  has  cleaned 
its  bed  for  maintenance  of  public  health  for  failure  to  remove  obstructions  placed 
in  the  stream  by  another  riparian  owner. 

Cited  in  notes  (20  L.R.A.  (N.S.)  155)  on  obstruction  of  surface  water  in  city; 
(22  L.R.A.  (X.S.)  334)  on  liability  of  municipality  for  damage  by  water  perco- 
lating through  soil  of  highway  by  reason  of  defect  therein;  (29  L.R.A. (N.S.) 
126)  on  liability  of  municipality  damming  surface  water  by  grading  street; 
(5  L.R.A.(N.S.)  831;  30  L.R.A. (N.S.)  619)  on  municipal  liability  for  changing 
course  of  drainage;  (36  L.R.A. (N.S.)  1195)  on  liability  of  municipality  for  in- 
jury to  abutting  property  from  changing  street  grade  under  constitutional 
provision  against  "damaging"  private  property  for  public  use  without  com- 
pensation. 

65  L.  R.  A.  286,  MATTHEWS  v.  SEABOARD  AIR  LINE  R.  CO.  67  S.  C.  499, 

46  S.  E.  335. 
Degree  of  care  owed  to  users  of  railroad  rigrht  of  way. 

Cited  in  Ruddell  v.  Seaboard  Air  Line  R.  Co.  75  S.  C.  292,  55  S.  E.  528,  hold- 
ing railroad  bound  to  exercise  ordinary  care  not  to  injure,  by  means  of  danger- 
ous holes,  those  using  frequented  path  in  right  of  way,  and  it  is  question  for 
jury  whether  way  was  constantly  used  by  public  with  consent  of  railroad;  Mc- 
Keown  v.  South  Carolina  &  G.  Extension  R.  Co.  68  S.  C.  488,  47  S.  E.  713, 
holding  where  path  along  right  of  way  has  long  been  used  by  public  as  place  of 
travel  with  knowledge  and  acquiescence  of  railroad,  it  owes  to  one  walking  there- 
L.  R.  A.  Au.  Vol.  VI.— 65. 
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on  duty  of  exercising  of  ordinary  care  in  operation  of  trains  not  to  injure  him; 
Bamberg  v.  Atlantic  Coast  Line  R.  Co.  72  S.  C.  393,  51  S.  E.  988,  holding  where 
one  crosses  track  as  approach  to  railroad  station,  which  was  way  much  used 
by  public,  it  was  for  jury  to  determine  whether  railroad  had  so  acquiesced  in 
such  use  as  to  invite  public  to  use  it  as  approach  and  so  charge  railroad  with 
due  care  to  users  thereof;  Phipps  v.  Oregon  R.  &  Xav.  Co.  161  Fed.  377,  holding 
railroad  liable  for  leaving  unguarded  an  excavation  in  its  track  where  it  has 
for  fifteen  years  knowingly  permitted  public  to  use  tracks,  without  objection, 
as  a  place  of  travel.  l!-f- 

Distinguished   in   Lamb   v.   Southern   R.   Co.   86   S.   C.   109,   138  Am.   St.  Rep. 
1030.   fi7   S.   E.   958,   holding  that  one  walking  across  bridge  built  for  railroad 
alone,   near  public  bridge,   with  notice  posted  forbidding  use  by  public,   is  tres- 
passer. 
Contribntory    neg-Hjieuoe. 

Cited  in  Sanders  v.  Southern  R.  Co.  90  S.  C.  335,  73  S.  E.  356,  holding  that 
where  person  is  walking  on  railroad  right  of  way  on  well  denned  pathway,  court 
should  not  say  he  was  guilty  of  negligence  in  walking  too  near  track. 
Adverse    ]»OKMeM*ioii    of    railroad    rifrht    of    way. 

Cited  in  Blume  v.  Southern  R.  Co.  85  S.  C.  442,  67  S.  E.  546,  holding  that 
town  cannot  acquire  by  prescription  right  to  use  as  street  right  of  way  of  rail- 
road company :  Hill  v.  Southern  R.  Co.  67  S.  C.  553,  46  S.  E.  486,  holding  where 
there  was  evidence  of  continued  adverse  obstruction  of  land  claimed  as  right 
of  way  for  more  than  twenty  years,  the  question  of  title  is  for  the  jury;  Har- 
nian  v.  Southern  R.  Co.  72  S.  C.  236,  51  S.  E.  689,  on  title  by  adverse  posses- 
sion to  right  of  way  of  railroad. 
Joint  liability  for  tort. 

Cited  in  Alurdouch  v.  Tuten,  76  S.  C.  506,  57  S.  E.  547,  holding  if  one  defend- 
ant wrongfully  takes  property  on  claim  and  delivery  and  another  wrongfully 
retains  it,  both  are  jointly  liable  for  resulting  injury. 

65  L.   R.  A.  294,  COMPUTING  SCALES  CO.  v.  LONG,  66  S.  C.  379,  44  S.   E. 
963. 

|{  <  •.ci-sinn    of   contract. 

Cited  in  Brown  v.  Thompson,  81  S.  C.  382,  62  S.  E.  440,  holding  contract  for 
purchase  of  land  provided  for  good  title,  purchase  could  not  rescind  for  breach 
of  warranty  because  of  existence  of  incumbrance  where  he  has  not  been  evicted 
thereunder  or  has  extinguished  it  to  protect  his  title. 

65  L.  R.  A.  296,  KXOXVILLE  TRACTION  CO.  v.  McMILLAN,  111  Tenn.  521, 

77  S.  \V.  665. 
I  it-ii    of  license   tax   on   realty. 

Cited  in  note  (20  L.R.A.(N.S.)  43)  on  constitutionality  of  statute  making 
license,  occupation,  or  privilege  tax  a  lien  on  realty  where  business  conducted. 

Distinguished  in  Com.  ex  rel.  Woodford  County  v.  Greenbaum,  139  Ky.  146, 
129  S.  W.  555,  holding  that  under  statute  regulating  taxation  of  whisky  in 
bonded  warehouses,  owner  of  warehouse  is  liable  for  taxes  on  whisky  stored 
there  by  others. 

65  L.  R.  A.  298,  NASHVILLE,  C.  &  ST.  L.  R.  CO.  v.  HEIKENS,  112  Tenn.  378, 
79  S.  W.  1038. 
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65  L.  R.  A.  302,  GKEENWALL  THEATRICAL  CIRCUIT  CO.  v.  MARKOWITZ, 

97   Tex.  479,  79  S.   W.  1009. 
Option   of  party   on   breach   of  contract    by   other. 

Cited  in  Texas  &  P.  R.  Co.  v.  Payne,  99  Tex.  50,  70  L.R.A.  949,  122  Am.  St. 
Rep.  603,  87  S.  W.  330,  holding  where  ticket  agent  refuses  to  stamp  and  sign 
return  part  of  return-trip  tieket,  holder  may  enter  train  and  insist  on  perform- 
ance of  contract  by  railroad. 

65  L.  R.  A.  308.  BLOCK  v.  SCHWARTZ,  27   Utah,  387,  101   Am.  St.  Rep.  971, 

76  Pac.  22,  1  Ann.  Cas.  550. 
Saleft  in  bulk. 

Cited  in  Dickinson  v.  Harbison,  78  N.  J.  L.  101,  72  Atl.  941,  on  constitution- 
ality of  statute  prohibiting  sale  of  stock  of  goods  in  bulk;  Off  v.  Morehead,  23i} 
111.  47,  20  L.R.A.  (N.S.)  170,  126  Am.  St.  Rep.  184,  85  N.  E.  264,  14  Ann.  Cas. 
434,  holding  unconstitutional  a  statute  declaring  sale  in  bulk  of  stock  of 
merchandise  out  of  ordinary  course  of  business  without  notice  to  creditors  to  b<! 
presumptively  fraudulent  as  to  them;  Re  Paulis,  144  Fed.  473;  Young  v.  Lemieuxv 
79  Conn.  448,  20  L.R.A. (N.S.)  167,  129  Am.  St.  Rep.  193,  65  Atl.  600,  8  Ann, 
Cas.  452;  Wright  v.  Hart,  182  N.  Y.  351,  2  L.R.A. (N.S.)  349,  75  N.  E.  404,  I 
Ann.  Cas.  263  (dissenting  opinion), — on  validity  of  bulk  sale  act. 

Cited  in  footnote  to  McKinster  v.  Sager,  68  L.R.A.  273,  which  holds  void 
statute  avoiding  sale  in  bulk  of  stock  of  goods  as  against  persons  selling  thu 
goods  or  loaning  money  for  continuance  of  business. 

Cited  in  notes  (2  L.R.A. (N.S.)  334;  20  L.R.A. (N.S.)  161;  53  L.  ed.  U.  S. 
296)  on  validity  of  statutes  regulating  sales  in  bulk. 

Distinguished  in  Thorpe  v.  Pennock  Mercantile  Co.  99  Minn.  29,  108  N.  W. 
940,  9  Ann.  Cas.  229,  holding  constitutional  bulk  sales  act  making  sale  pre- 
sumptively fraudulent  only;  Spurr  v.  Travis,  145  Mich.  725,  116  Am.  St.  Rep. 
330,  108  N.  W.  1090,  9  Ann.  Cas.  250,  upholding  constitutionality  of  bulk  sales 
act,  under  different  statute;  Jaques  &  T.  Co.  v.  Carstarphen  Warehouse  Co.  131 
Ga.  19,  62  S.  E.  82,  upholding  validity  of  statute  declaring  void  as  to  creditors 
sale  of  entire  stock  out  of  usual  course  of  business  in  single  transaction  with- 
out notice  to  creditors,  but  exempting  therefrom  sales  by  executors,  administra- 
tors, receivers  or  public  officials  under  judicial  process;  Wright  v.  Hart,  103 
App.  Div.  224,  93  N.  Y.  Supp.  60,  upholding  validity  of  law  declaring  fraudulent 
and  void  as  to  creditors  sale  by  another  of  entire  stock  of  goods  in  single  trans- 
action without  notice,  the  statute  being  less  stringent  than  one  in  cited  case; 
.Lemieux  v.  Young,  211  U.  S.  494,  53  L.  ed.  299,  29  Sup.  Ct.  Rep.  174,  holding 
act  valid  exercise  of  police  power  making  void  as  to  creditors  sale  of  entire  stock 
of  goods  in  single  transaction  without  notice  to  creditors. 

Disapproved  in  Taylor  v.  Folds,  2  Ga.  App.  454,  58  S.  E.  683,  holding,  while 
law  regulating  sale  of  entire  stock  without  notice  to  creditors  is  constitutional, 
it   must   be   strictly    construed   and   does   not   apply  to   sale   by   partner   of   hia 
interest  to  copartner  in  mercantile  business. 
Power  of  disposal  of  property. 

Cited  in  Beals  v.  State,  139  Wis.  559,  121  N.  W.  347  (dissenting  opinion),  on 
validity  of  inheritance  tax  law  affecting  right  of  disposal. 

65  L.  R.  A.  316,  KENNEY  v.  STATE,  —  Tex.  Crim.  Rep.  — ,  79  S.  W.  817. 
Statements   part   of  res  gestae. 

Cited  in   Gaines  v.   State,  58  Tex.  Crim.  Rep.  639,  127  S.  W.  181;    Clark   v. 
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State,  56  Tex.  Crim.  Rep.  297,  ]20  S.  W.  179,—  holding  that  statement  of  one 
•charged  with  murder  immediately  after  homicide  while  bleeding  from  wound 
he  received,  that  he  killed  assailant  in  self-defense  is  admissible;  Missouri,  K. 
•&  T.  R.  Co.  v.  Blackley,  50  Tex.  Civ.  App.  141,  109  S.  W.  995,  holding  that 
statement  of  injured  party  as  to  how  he  came  to  be  hurt,  made  in  ten  or  twelve 
minutes  after  accident  to  first  person  who  reached  him,  and  asked  about  matter, 
and  while  injured  party  was  in  such  state  of  mind  that  he  hardly  knew  what  he 
tvas  doing,  is  admissible. 
—  By  child  too  young  to  be  sworn. 

Cited  in  Soto  v.  Territory,  12  Ariz.  40,  94  Pac.  1104,  holding  that  statement  of 
child  made  after  alleged  assault  had  been  committed  upon  him  were  admissible 
in  evidence  notwithstanding  fact  that  he  was  incompetent  to  testify  because  of 
age. 

65  L.  R.  A.  327,  G1DDIXGS  v.  FREEDLEY,  63  C.  C.  A.  85,  328  Fed.  255. 
i:\.-m  pl:t  r\    damages. 

Cited  in  note    (16  L.R.A.  (N.S.)   441)    on  necessity  of  actual  malice  to  justify 
exemplary   damages   for   tort. 
— —  For   urn  I  it-ions  attachment. 

Cited  in  note  (29  L.R.A. (N.S.)  274,  280,  281)  on  exemplary  damages  in  action 
for  malicious  prosecution  or  abuse  of  process  in  suing  out  attachment  for  col- 
lection of  debt  only. 

65  L.  R.  A.  332,  BAILEY  v.  BAILEY,  76  Vt.  264,  104  Am.  St.  Rep.  935,  56  Atl. 
1014. 

•65  L.  R.  A.  333,  COPLAND  v.  SEATTLE,  33  Wash.  415,  74  Pac.  582. 

Liability  of  municipality  for  injuries  from  structures  adjacent  to  streets. 

Cited  in  note    (20  L.R.A. (N.S.)   652)   on  liability  of  municipality  for  injuries 
from  structures  adjacent  to  streets, 
r.-rson    entitled    to    sue    for   death    by    wrongful    act. 

Cited  in  Archibald  v.  Lincoln  County,  50  Wash.  58,  96  Pac.  831,  holding  under 
same  statute  action  for  wrongful  death  of  husband  may  be  prosecuted  in  name 
of  personal  representative  for  benefit  of  widow  and  children;  Philby  v.  North- 
ern P.  R.  Co.  46  Wash.  176,  9  L.R.A.(N.S.)  1195,  123  Am.  St.  Rep.  926,  89  Pac. 
468,  33  Ann.  Cas.  742,  holding  under  same  statute  husband  can  recover  damages 
for  loss  of  time  and  funeral  expenses  rendered  necessary  by  negligent  killing  of 
Ms  wife  but  refusing  to  extend  doctrine  of  cited  case. 

(65  L.  R.  A.  336,  NATHAN  v.  SPOKANE  COUNTY,  35  Wash.  26,   302  Am.  St. 

Rep.  888,  76  Pac.  521. 
Talcing   of   property   without    due   process   under   taxation. 

Cited  in  Thurston  County  v.  Tenino  Stone  Quarries,  44  Wash.  360,  9  L.R.A. 
(.N.S.)    310,  87  Pac.  634,  32  Ann.  Cas.  334,  upholding  validity  of  statute  as  pro- 
viding for  payment  of  employes'  poll  tax  by  employer  and  deduction  from  com- 
pensation due  employe. 
Double  taxation. 

Cited  in  note  (15  L.R.A. (N.S.)  143)  on  taxation  of  property  in  different 
states  as  double. 
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JVeeessity  of  notice  of  tax. 

Cited  in  footnote  to  Hodge  v.  Muscatine  County,  67   L.R.A.  624,  which  holds 
notice  of  assessment  or   levy   of   specific   tax   upon   business  of   selling  cigarettes 
unnecessary. 
Partial    invalidity   of  statute. 

Cited  in  Shook  v.  Sexton,  37  Wash.  514,  79  Pac.  1093,  holding  statute  au- 
thorizing impounding  and  sale  of  straying  animals  was  not  void  in  its  en- 
tirety where  it  contained  a  void  separable  provision  providing  for  fine  against 
owners  of  animals;  State  v.  Winsor,  50  Wash.  410,  97  Pac.  446,  holding  title 
to  act  "to  regulate  and  in  certain  cases  to  prohibit  sale  of  cigarettes"  not  mis- 
leading and  deceptive  although  there  is  intermixture  in  act  of  unconstitutional 
provision  as  to  prohibition  with  constitutional  provision  as  to  regulation,  they 
not  being  dependent  on  provisions;  McKnight  v.  Hodge,  55  Wash.  297,  40  L.R.A. 
(N.S.)  343,  104  Pac.  504,  holding  where  proviso  as  to  time  of  expiration  of 
license  in  statute  authorizing  issuancce  of  peddler's  license  is  wholly  repugnant 
to  purview  of  law,  it  is  inoperative  and  void. 

65  L.  R.  A.  342,  SLAUGHTER  v.  THACKER  COAL  &  COKE  CO.  55  W.  Va.  642, 

104  Am.  St.  Rep.  1013,  47  S.  E.  247,  2  Ann.  Cas.  335. 
Contracts   in   restraint   of   trade. 

'  Cited  in  Stewart  v.  Stearns  &  C.  Lumber  Co.  56  Fla.  592,  24  L.R.A.(N.S.) 
658,  48  So.  19,  holding  lease  to  partnership  of  storehouse  formerly  used  as  com- 
missary by  corporation  employing  great  many  persons,  and  agreement  by  cor- 
poration to  relinquish  its  right  to  establish  and  maintain  commissary  for  its 
employes,  to  use  its  influence  to  have  employes  trade  at  such  store,  and  to  issue 
merchandise  checks  against  their  wages  redeemable  exclusively  by  partnership, 
constituted  contract  in  restraint  of  trade;  Anderson  v.  Shawnee  Compress  Co. 
17  Okla.  245,  15  L.R.A. (N.S.)  855,  87  Pac.  315,  holding  unreasonable  restraint 
of  trade  made  by  lease  by  one  company  of  its  entire  property  to  another  and 
agreement  not  to  engage  in  similar  business  within  prescribed  limit  of  lessee, 
and  to  aid  lessee  in  discouraging  unreasonable  and  unnecessary  competition; 
Charleston  Natural  Gas  Co.  v.  Kanawha  Natural  Gaslight  &  Fuel  Co.  58  W.  Va. 
27,  112  Am.  St.  Rep.  936,  50  S.  E.  876,  6  Ann.  Cas.  154,  holding  agreement  be- 
tween two  companies  supplying  natural  gas  to  a  community,  dividing  territory 
between  them,  giving  exclusive  right  to  each  to  sell  in  given  district,  fixing; 
prices  and  prohibiting  change  therein  and  binding  each  to  use  of  gas  produced 
by  other  for  public  consumption,  unreasonable  restraint  of  trade;  Pocahontaa 
Coke  Co.  v.  Powhatan  Coal  &  Coke  Co.  60  W.  Va.  519,  70  L.R.A.  (N.S.)  279,. 
116  Am.  St.  Rep.  901,  56  S.  E.  2T54,  9  Ann.  Cas.  667,  holding  contract  among 
producers  of  coke,  forming  a  selling  company  and  agreeing  not  to  sell  through 
any  other  agency,  not  contemplating  interstate  or  international  commerce  is  not 
illegal  as  against  act  of  congress  known  as  anti-trust  act. 

Cited  in  notes  (10  L.R.A. (N.S.)  268;  52  L.  ed.  U.  S.  488)  on  what  relation  a 
contract  or  combination  must  bear  to  interstate  commerce  in  order  to  bring 
it  within  scope  of  Federal  anti-trust  act. 

65  L.  R.  A.  348,  DORR  v.  CAMDEN,  55  W.  Va.  226,  46  S.  E.  1014. 
Good   faith   in   confidential   relations. 

Cited  in  Berry  v.  Colburn,  65  W.  Va.  503,  64  S.  E.  636,  17  Ann.  Cas.  1018, 
holding  one  of  two  or  more  persons  engaged  in  joint  enterprise  cannot  make 
secret  profit  produced  by  joint  effort  and  accounting  may  be  had  thereon; 
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Pratt  v.  Kerns,  323  111.  App.  00.  holding  a  contract  with  attorney  for  fees 
will  not  be  enforced  where  it  appears  the  attorney  did  not  advise  client  in  good 
faith  and  thereby  obtained  agreement  for  excessive  compensation. 

—  Principal   nntl    :sii<  a  i . 

Cited  in  Braden  v.  Randies,  128  Iowa,  657,  305  N.  W.  195,  holding  agent  who 
fraudulently  misrepresents  situation  for  purpose  of  increasing  his  compensation 
and  securing  more  advantageous  contract  for  himself  cannot  recover  anything 
thereon. 

65  L.  R.  A.  353,  SMEAD  v.  CHANDLER,  71  Ark.  505,  76  S.  W.  1066. 
Rig'hts   of   resident    creditors   agrainst    foreign    as.sig'iimeiit. 

Cited  in  Fawcett  v.  Mitchell  F  &  Co.  133  Ky.  368,  117  S.  W.  956,  on  rights  of 
resident  creditors  against  foreign  assignee. 

—  Conflict   of  laws. 

Cited  in  Choctaw  Coal  &  Min.  Co.  v.  VVilliams-Echols  Dry  Goods  Co.  75  Ark. 
369,  87  S.  W.  632,  5  Ann.  Cas.  569,  holding  rights  of  resident  creditors,  who  un- 
der statute  have  attached  property  of  foreign  corporation  will  be  determined 
by  law  of  their  residence  as  against  receiver  of  such  corporation  appointed  by 
another  state,  the  attachment  being  levied  before  he  acquires  possession. 
Conflict  of  laws. 

Cited  in  Chisholm  v.  Crye,  83  Ark.  499,  104  S.  \V.  167,  holding  nonresident 
heirs  seeking  to  collect  note  given  for  land  and  to  enforce  vendor's  lien  must 
sue  where  debtor  resides  and  property  is  located. 

Cited  in  notes    (64  L.R.A.  362)    on  conflict  of  laws  as  to  chattel  mortgages; 
(64  L.R.A.  828)   on  conflict  of  laws  as  to  sales  of  personal  property;    (11  L.R.A. 
(N.S.)   1009)   on  governing  law  of  sales  or  mortgages  of  personalty  as  affected  by 
fraud  against  creditors. 
l',Mx-ii  l  i:i  Is   to   validity   of   chattel    mortjiji  j;e. 

Cited  in  Thornton  v.  Fmdley,  97  Ark.  436,  33  L.R.A.  (X.S.)  494,  134  S.  W.  627, 
holding  that  under  statute  filing  or  recording  of  chattel  mortgage  is  essential 
to  its  validity  as  against  third  persons;  Re  Reynolds,  153  Fed.  298,  on  the  in- 
validity, under  Arkansas  decisions  of  unrecorded  mortgage  as  to  creditors  with 
notice  until  possession  taken  by  mortgagee. 
Comity. 

Cited  in  Beauchainp  v.  Bertig,  90  Ark.  361.  23  L.R.A.  (N.S.)  662,  119  S.  W.  75, 
holding  decree  of  court  of  one  state  removing  disability  of  nonage  did  not  au- 
thorize the  making  of  deed  therein  to  Innd  in  another  state,  which  could  not  be 
rescinded  on  arrival  at  majority,  where  law  of  latter  state  fixed  age  of  majority; 
Buchanan  v.  Hicks,  98  Ark.  378,  34  L.R.A. (N.S.)  1205,  136  S.  W.  117,  holding 
that  appointment  of  receiver  for  corporation  carries  title  to  credits  due  from  non- 
residents and  debtor  can  make  no  settlement  with  officers  of  corporation;  Logan 
V.  Postal  Teleg.  &  Cable  Co.  157  Fed.  587,  holding  lottery  contract,  although 
valid  in  state  where  made  cannot  be  enforced  in  Federal  court  in  another  state 
where  by  law  of  latter  such  contracts  are  prohibited  as  against  public  policy. 

Cited  in  footnote  to  J.  A.  Holshouser  Co.  v.  Gold  Hill  Copper  Co.  70  L.R.A. 
183,  which  holds  courts  of  one  state  administering  assets  of  insolvent  foreign 
corporation  not  required  by  law  of  comity  to  give  effect  to  statute  of  its  domicil 
imposing  license  tax  thereon  and  making  it  a  preferred  debt  in  case  of  in- 
solvency. 

Cited  in  note  (17  L.R.A.  (N.S.)  173)  on  effect  of  foreign  bankruptcy  or  in- 
solvency assignment  on  personalty  where  no  rights  of  creditors  involved. 
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65  L.  R.  A.  372,  POWERS  v.  MASSACHUSETTS  IIOMCEOPATHIC  HOSPITAL, 

47  C.  C.  A.  122,  109  Fed.  294. 
Liability   of  charitable   institution   for   injuries. 

Cited  in  Mordeni  v.  Salvation  Army,  199  X.  V.  238,  32  L.R.A.(X.S.)  05, 
139  Am.  St.  Rep.  889,  92  X.  K.  U2U,  holding  that  religious  charitable  corpora- 
tion is  not  immune  from  liability  for  injuries  to  persons  coming  upon  its  prop- 
erty to  perform  services  for  it  it  because  of  unsafe  condition  of  premises  due 
to  negligence  of  its  servants;  Taylor  v.  Protestant  Hospital  Asso.  85  Ohio  St. 
100,  39  L.R.A.(N.S.)  429,  90  X.  E.  ]OS9,  1  X.  C.  C.  A.  438,  holding  that  public 
charitable  hospital,  organized  as  such  and  open  to  all  persons,  although  con- 
ducted under  private  management,  is  not  liable  for  injury  to  patient  of  hospital 
from  negligence  of  nurse;  YVinona  Technical  Institute  v.  Stolte,  173  Ind.  49,  89 
N.  E.  393,  holding  that  corporation  conducting  technical  institute  cannot  ab- 
solve itself  from  liability  by  attempting  to  delegate  its  duty  to  exercise  reason- 
able care  toward  one  invited  to  make  repairs  upon  its  premises  and  injured  by 
its  servant's  negligence;  Ballard  v.  Chesapeake  &  O.  R.  Co.  144  Ky.  476,  139  S. 
W.  771,  2  X.  C.  C.  A.  378,  holding  that  company  employing  physician  who  by  its 
directions  renders  gratuitous  service,  is  not  liable  for  his  specific  acts  of  mal- 
practice unless  reasonable  care  in  his  selection  was  not  exercised  or  knowledge 
of  his  incompetency  was  obtained;  Gitzhoffen  v.  Sisters  of  Holy  Cross  Hospital 
Asso.  32  Utah,  56,  8  L.R.A.  (X.S.)  1165,  88  Pac.  691,  holding  charitable  corpo- 
ration not  liable  for  injuries  from  negligent  acts  of  its  servants  in  absence  of 
negligence  in  selecting  them:  Parks  v.  Xorthwestern  University,  121  111.  App. 
518,  holding  a  university  dependent  on  trust  funds  and  incidental  tuition  fees, 
is  not  liable  for  injury  to  student  in  its  chemical  laboratory  from  negligence  of 
professor  in  charge  where  there  is  no  allegation  of  negligence  in  selection  of  such 
professor;  Plant  System  Relief  &  Hospital  Dept.  v.  Dickerson,  118  Ga.  650,  45 
S.  E.  483,  holding  voluntary  relief  and  hospital  department  not  liable  for  injuries 
from  negligence  of  physician  in  charge  of  hospital  where  due  care  is  used  in 
selection  of  physician;  Barden  v.  Atlantic  Coast  Line  R.  Co.  152  N.  C.  328,  49 
L.R.A.  (N.S.)  804,  67  S.  E.  971,  holding  a  railroad  relief  department,  being  a 
charity,  not  liable  for  injuries  from  negligence  of  attending  physician  therein, 
where  it  has  exercised  reasonable  care  in  selecting  reasonably  competent  physi- 
cians; Haggerty  v.  St.  Louis,  K.  &  X.  W.  R.  Co.  100  Mo.  App.  444,  74  S.  W.  450, 
holding  railroad  relief  department  which  is  not  bound  to  furnish  medical  attend- 
ance to  members,  but  may  do  so,  not  liable  for  malpractice  of  attending  physician 
if  not  negligent  in  his  selection;  Thornton  v.  Franklin  Square  House,  200  Mass. 
467,  22  L.R.A.  (N.S.)  488,  86  X.  E.  909,  holding  working  girls  home,  incorporated 
without  capital  or  stockholders,  not  liable  to  inmate  for  injury  from  negli- 
gence of  servant,  who  was  properly  selected,  even  though  receipts  from  inmates 
pay  running  expenses  of  institution ;  Farrigan  v.  Pevear,  193  Mass.  149,  7  L.R.A. 
(N.S.)  484,  118  Am.  St.  Rep.  484,  78  X.  E.  855,  8  Ann.  Cas.  1109,  holding  trustees 
of  home  for  destitute  boys  under  trust  for  sole  purpose  of  affording  education  and 
maintenance  thereto,  without  compensation,  not  liable  for  injury  to  servant  caused 
by  negligence  of  another  servant,  where  trustees  selected  competent  servants;  State 
ex  rel.  Weddle  v.  Frederick  County,  94  Md.  345,  51  Atl.  289,  holding  board  of 
county  school  commissioners  not  liable  for  death  of  infant  student  caused  by 
contact  with  wire  negligently  strung  across  school  lot;  Currier  v.  Dartmouth 
College,  54  C.  C.  A.  430,  117  Fed.  45,  discussing  liability  of  college  for  injury 
to  student  through  negligence  of  one  of  its  employes;  Peasley  v.  McKean  County 
Poor  Dist.  12  Pa.  Dist.  R.  134,  26  Pa.  Co.  Ct.  430,  on  the  nonliability  of  public 
cbaritv  for  tort. 
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Cited  in  notes  (2  L.R.A.  (X.S.)  556)  on  what  are  charitable  institutions  with- 
in rule  exempting  from  liability  for  negligence;  (7  L.R.A.(N.S.)  481)  on  liabil- 
ity of  charitable  institutions  for  negligence;  (139  Am.  St.  Rep.  897,  900,  903)  on 
liability  of  charitable  institution  for  torts  of  servants  and  agents. 

Distinguished  in  Bruce  v.  Central  M.  E.  Church,  147  Mich.  236,  10  L.R.A. 
(X.S.)  78,  110  X.  W.  951,  11  Ann.  Cas.  150,  holding  religious  corporation  liable 
to  servant  of  contractor  engaged  in  painting  church  for  injuries  caused  by 
negligence  of  church's  servant  in  construction  of  scaffold;  Kellogg  v.  Church 
Charity  Foundation,  128  App.  Div.  215,  112  X.  Y.  Supp.  566,  holding  charitable 
hospital  liable  for  negligent  act  of  its  ambulance  driver  in  running  over  a  per- 
son in  highway;  Hewett  v.  Woman's  Hospital  Aid  Asso.  73  X.  H.  564,  7  L.R.A. 
(X.S.)  498.  64  Atl.  190,  holding,  under  statute  imposing  liabilities  the  same 
as  other  similar  corporations,  a  charitable  hospital  was  liable  for  injury  to- 
nurse  caused  by  failure  of  manager  to  give  warning  of  contagious  nature  of 
case  assigned  to  nurse. 
Immunity  of  irusi  property  from  execution. 

Cited  in  Woman's  Christian  Xat.  Library  Asso.  v.  Fordyce,  79  Ark.  540,  7 
L.R.A.  (X.S. )  494,  86  S.  W.  417,  holding  property  of  corporation  for  sole  purpose 
of  maintaining  thereon  a  library  for  benefit  of  members  and  public  not  subject 
to  sale  on  execution  for  tort.  Fordyce  v.  Woman's  Christian  Xat.  Library  Asso. 
79  Ark.  556,  7  L.R.A. (X.S.)  487,  96  S.  W.  155,  holding  corporation  organized 
to  establish  and  maintain  library,  was  a  charitable  trust  and  its  property  not 
subject  to  sale  under  execution  for  wrong  of  officer  or  trustees. 

Effect    of    requiring    payment    from    inmates    on    rights    of    charitable    in- 
stitutions. 

Cited  in  note    (29  L.R.A. (X.S.)    193)    on  requiring  payment  from   inmates  as 
affecting   right   of   charitable   institution   to   public   aid  or  exemption   from   tax- 
ation. 
Care  due  to  sick  persona. 

Cited  in  note  (69  L.R.A.  536)  on  care  due  to  sick,  infirm  or  helpless  persons, 
with  whom  no  contract  relation  is  sustained. 

65  L.  R.  A.  381,  FULLER  v.  BERGER,  56  C.  C.  A.  588,  120  Fed.  274. 
Rights   under  patents   for  inventions. 

Cited  in  The  Fair  v.  Dover  Mfg.  Co.  92  C.  C.  A.  43,  ]66  Fed.  117,  holding 
owner  of  patent  may  reserve  to  himself  as  part  of  his  monopoly  the  control  of 
the  price  at  which  dealers  may  retail  patented  article  to  users;  Indiana  Mfg. 
Co.  v.  J.  I.  Case  Threshing  Mach.  Co.  83  C.  C.  A.  343,  154  Fed.  371,  holding  owner 
of  patent  is  granted  monopoly  not  a  right  conditioned  on  his  giving  public  bene- 
fit of  invention  in  way  court  of  equity  might  deem  proper. 
—  Effect  of  non  use  or  iniKii.se. 

Cited  in  National  Automatic  Weighing  Mach.  Co.  v.  Daab.  136  Fed.  895, 
holding  nonuse  is  not  a  defense  to  action  for  infringement  of  patent ;  Siemens- 
Halske  Electric  Co.  v.  Duncan  Electric  Mfg.  Co.  73  C.  C.  A.  375,  142  Fed.  159, 
holding  right  of  inventor  to  inventions  exists  prior  to  and  continues  independent- 
ly of  the  issuing  of  the  patent;  Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.  80  C.  C.  A.  407,  150  Fed.  744,  holding  owner  of  machine  entitled  to  en- 
join infringement  of  patent  although  there  be  a  nonuser  of  the  machine;  Dr. 
Miles  Medical  Co.  v.  Platt,  142  Fed.  610,  holding  in  action  for  infringement  of 
secret  process,  it  is  not  defense  that  complainants  are  parties  to  unlawful  con- 
spiracy or  combination  in  maintenance  of  prices  and  control  of  sale  of  patented 
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article;  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.  83  C.  C.  A.  336, 
154  Fed.  361,  holding  owner  of  patented  article  could  recover  royalties  from 
licensee  in  combination  whereby  it  was  agreed  that  each  member  should  sell  a 
proportional  amount  of  whole  at  fixed  price  and  pay  owner  royalty  on  amount 
sold  above  proportional  allotment. 
Equitable  relief  on  g-ambliii.iv  transactions. 

Cited  in  Chicago  Bd.  of  Trade  v.  L.  A.  Kinsey  Co.  69  L.R.A.  65,  64  C.  C.  A. 
G68,  130  Fed.  513,  holding  a  board  of  trade  will  be  entitled  to  equitable  protec- 
tion is  use  of  its  market  quotations  even  though  it  permit  gambling  trans- 
action on  its  floor,  the  quotations  being  disassociated  from  gambling  trans 
actions. 

65  L.  R.  A.  387,  DELAWARE  INS.  CO.  v.  S.  S.  WHITE  DENTAL  MFG.  CO. 
48  C.  C.  A.  382,  109  Fed.  334. 

65  L.  R.  A.  397,  BANKERS'  MUT.  CASUALTY  CO.  v.  MINNEAPOLIS,  ST.  P. 

&  S.  STE.  M.  R.  CO.  54  C.  C.  A.  608,  117  Fed.  434. 
Damages  from  negligence  in  transportation  of  mall. 

Cited  in  United  States  v.  Atlantic  Coast  Line  R.  Co.  189  Fed.  783,  holding 
that  allegation  that  certain  mail  matter  belonging  to  United  States  was  lost  by 
reason  of  negligence  of  railroad  company  causing  collision,  was  sufficiently 
comprehensive  to  cover  breach  of  duty  imposed  by  contract  of  carriage,  and 
therefore  sufficient. 

Disapproved  in  Barker  v.  Chicago,  P.  &  St.  L.  R.  Co.  243  111.  489,  26  L.R.A. 
(N.S.)  1062,  134  Am.  St.  Rep.  382,  90  N.  E.  1057,  holding  railroad  transporting 
mail  liable  for  injury  to  mail  clerk  caused  by  negligence  of  one  of  its  employees 
in  causing  collision  between  mail  train  and  coal  cars. 

65  L.  R.  A.  407,  HARD  v.  BOISE  CITY  IRRIG.  &  LAND  CO.  9  Idaho,  589,  70 

Pac.  331. 
Property   rights   in    irrigation    canal. 

Cited  in  Nelson  Bennett  Co.  v.  Twin  Falls  Land  &  Water  Co.  14  Idaho,  15, 
93  Pac.  789,  holding  subcontractor  has  right  to  mechanic's  lien  on  interest  of 
contractor  for  construction  of  irrigation  ditch,  which  covers  works,  irrigation 
ditch  and  lands  thereunder;  Idaho  Fruit  Land  Co.  v.  Great  Western  Beet  Sugar 
Co.  18  Idaho  9,  107  Pac.  989,  holding  that  purchase  of  perpetual  water  right 
from  irrigation  company  with  right  to  receive  water  so  purchased  from  com- 
pany's canal,  carries  with  it  such  easement  in  canal  system  as  to  authorize  pur- 
chaser to  make  repairs  in  canal  if  company  fails  to  do  so. 

Cited  in  footnote  to  Watkins  Land  Co.  v.  Clements,  70  L.R.A.  964,  which  de- 
nies right  of  riparian  owner  to  sell  water  for  irrigation  of  non-riparian  land. 
—  Rights   of   users  of  waters. 

Cited  in  Farmers'  Co-op.  Ditch  Co.  v.  Riverside  Irrig.  Dist.  14  Idaho,  458,  94 
Pac.  761,  holding  in  statutory  action  to  determine  rights  of  and  priorities  of 
various  appropriators  of  water,  the  ditch  owners  are  necessarily  appropriators 
of  water,  and  users  under  rental  from  canal  which  has  appropriated  water  for 
sale  not  necessary  parties;  Niday  v.  Barker,  16  Idaho,  78,  101  Pac.  254,  holding 
where  water  from  ditch  has  been  applied  to  owner's  land  under  rental  rate  for 
such  length  of  time  as  to  establish  a  dedication  therefor,  canal  company  could 
not  thereafter  deny  him  right  for  such  water  as  had  been  supplied  so  long  as  he 
continued  to  pay  rental  charge. 
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Cited  in  note   (22  L.R.A.  (N.S.)   387)   on  right  to  make  use,  on  nonriparian,  of 
water   rights   incident   to   riparian   lands. 
Separate  estates  in   land   and   water. 

Cited  in  Hailey  v.  Riley,  14  Idalio,  482,  17  L.R.A.(X.S.)  90,  95  Pac.  686, 
holding  entryman  on  desert  entry  who  has  made  final  proof  may  dispose  of 
water  separately  from  land ;  Josslyn  v.  Daly,  15  Idaho,  145,  96  Pac.  568,  as  to- 
time  water  and  water  rights  become  appurtenant  to  land. 

Cited  in  footnote  to  Johnston  v.  Little  Horse  Creek  Irrigating  Co.  70  L.R.A. 
341,  which  sustains  right  to  sell  water  right  free  from  land  for  which  it  was 
appropriated. 

05  L.  R.  A.  419,  DI  NOLA  v.  ALLISON,  143  Cal.  106,  101   Am.  St.  Rep.  84,  76 

Pac.  976. 
Rights   of   one   acquiring-   interest    in    property    pending'   appeal. 

Cited  in  note    (27   L.R.A.  (X.S.)    738)    on   rights  of  one   acquiring   interest   in 
property  from  party  pending  appellate  proceedings. 
Estoppel   in   paia. 

Cited  in  Re  Roach,  159  Cal.  260,  113  Pac.  373,  holding  that  in  action  to  re- 
cover possession  of  mining  claim,  if  defendant  relies  upon  estoppel  in  pais  as- 
defense,  facts  constituting  estoppel  must  be  specially  pleaded. 

65  L.   R.   A.  424,  BLAND  v.  PEOPLE,  32   Colo.   319,   105   Am.  St.  Rep.  80,  76- 

Pac.  359. 
Statutes   prohibiting-   doruii,^.    of   horses. 

Cited  in  Stubbs  v.  People,  40  Colo.  417,  11  L.R.A.  (N.S.)  1073.  122  Am.  St. 
Rep.  1068,  90  Pac.  1114,  13  Ann.  Cas.  1025,  holding  statute  prohibiting  docking 
of  horses  was  in  conflict  with  interstate  commerce  provision  in  so  far  as  it  pro- 
hibited importation  of  docked  horses  into  state  or  use  in  state  while  still  owned 
by  importer. 

65  L.  R.  A.  430,  McGUIRE  v.  DISTRICT  OF  COLUMBIA,  24  App.  D.  C.  22. 
Statutes   requiring-   removal   of  snow   and    ice   from   sidewalk. 

Cited  in  Coughlin  v.  District  of  Columbia,  25  App.  D.  C.  257,  holding  void 
police  regulation  promulgated  by  commissioners  of  the  District  of  Columbia  for 
the  removal  of  snow  and  ice  from  the  sidewalks,  such  regulations  not  having 
been  authorized  by  congress;  District  of  Columbia  v.  Green.  29  App.  D.  C.  298, 
as  having  been  given  by  trial  court  as  reason  for  quashing  indictment  for  failure 
to  remove  weeds  according  to  regulation. 

Distinguished  in  State  v.  McGrillis,  28  R.  I.  167,  9  L.R.A. (N.S.)  636,  66  Atl. 
301,  13  Ann.  Cas.  701,  upholding  validity  of  ordinance  requiring  removal  of 
snow  and  ice  from  sidewalk,  there  being  no  discrimination  between  occupied 
and  unoccupied  tracts. 

Overruled  in  District  of  Columbia  v.  Brooke,  214  U.  S.  149,  53  L.  ed.  945,  29 
Sup.  Ct.  Rep.  560,  Reversing  29  App.  D.  C.  568,  holding  law  valid  creating  drain- 
age system  and  imposing  penalty  of  criminal  punishment  on  resident  abutting 
property  owners  for  violation,  whereas  to  nonresidents  the  district  does  work 
in  case  of  their  neglect  and  assesses  cost  against  property  as  tax. 

65  L.  R.  A.  436,  YOUNG  v.  CENTRAL  R.  CO.  120  Ga.  25,  102  Am.  St.  Rep.  6S,. 
47  S.  E.  556,  1  Ann.  Cas.  24. 
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65  L.  R.  A.  437,  McIYKR  v.  FLORIDA  C.  &  P.  II.  CO.  110  Ga.  223,  36  S.  E.  77o. 
.1  UI-IM!  i<-i  ion    of    si:ii<-    and    ivd  fi-nl    courts    In    action    which    has    been    re- 
moved. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Newman.  132  Ga.  528,  20  L.R.A.(N.S.)    972, 

64  S.  E.  541,  holding  where  on  removal  action  is  pending  in  federal  court,  plain- 
tiff  cannot    bring   another    action    on    same    cause    of    action    in    state    court   for 
amount  which  prevents  removal. 

Reinstitntioii   of  canse  in   state   court. 

Cited  in  Whaley  v.  Vidal,  27  S.  D.  300,  128  X.  W.  331.  holding  that  where 
action  is  removed  to  federal  court,  and  there  disposed  otherwise  than  on  merits 
plaintiff  may  institute  new  suit  in  state  court:  Baltimore  &  O.  R.  Co.  v.  Larwill, 
83  Ohio  St.  121,  34  L.R.A.fX.S.)  1199,  93  X.  E.  019;  Holbrook  v.  J.  J.  Quinlan 
&  Co.  84  \Tt.  418,  80  Atl.  339, — holding  that  where  cause  is  removed  from  state 
court  to  Federal  court  and  there  disposed  of  otherwise  than  on  its  merits,  state 
court's  jurisdiction  is  restored  by  new  suit  on  same  cause  of  action ;  Bradford  v. 
Louisville  &  X.  R.  Co.  132  Ga.  851,  65  S.  E.  127,  holding  where  action  is  dis- 
missed in  Federal  court  without  prejudice,  party  can  maintain  suit  in  state 
court  for  amount  which  will  prevent  removal,  and  former  pendency  in  Federal 
court  cannot  be  pleaded  in  abatement;  Mobile  &  0.  R.  Co.  v.  Healy,  100  111.  App. 
590;  Young  v.  Southern  Bell  Teleph.  &  Teleg.  C'o.  75  S.  C.  328,  7  L.R.A.(N.S-) 
503,  55  S.  E.  705,  9  Ann.  Cas.  940;  Texas  Cotton  Products  Co.  v.  Starnes,  128  Fed. 
184, — holding  where  party  dismisses  action  in  Federal  court,  he  can  reinstitute 
cause  in  state  court  although  he  sue  for  amount  which  will  not  permit  of  removal 
to  Federal  court;  Southern  R.  Co.  v.  Rowe,  2  Ga.  App.  561,  59  S.  E.  402,  holding 
where  case  is  dismissed  on  removal  because  of  failure  to  serve  notice  on  defend- 
ant, plaintiff  can  sue  on  same  cause  of  action  in  state  court  and  make  servant 
of  defendant  corporation  party  defendant,  so  as  to  prevent  removal,  even  though 
he  has  not  paid  costs  of  Federal  court  on  dismissal;  Carr  v.  Howell,  154  Cal. 
383,  97  Pac.  885,  holding  the  voluntary  dismissal  of  an  action  removed  from  a 
state  to  a  Federal  court  is  not  a  bar  to  a  subsequent  action  in  the  state  court 
upon  the  same  cause. 

Cited   in   notes    (7    L.R.A.(N.S.)    501)    on   right,   after   removal   of   action   to 
Federal   court  and  its  dismissal   without   prejudice  to  commence   new  action   in 
state  court;    (54  L.  ed.  U.  S.  732,  733)    on  new  action  in  state  court  after  re- 
moval to  Federal  court  and  voluntary  dismissal  there. 
Limitation  of  actions  after  removal  to  federal  court. 

Cited  in  Webb  v.  Southern  Cotton  Oil  Co.  131  Ga.  682,  63  S.  E.  135,  holding 
where  on  removal  of  action  there  is  nonsuit  action  cannot  be  maintained  in  state 
court  if  statute  of  limitations  had  in  meantime  run;  Mills  v.  American  Bonding 
Co.  13  Idaho,  557,  91  Pac.  381;  Finney  v.  American  Bonding  Co.,  13  Idaho,  538, 
91  1'ac.  318, — holding  where  removal  was  not  proper,  statute  of  limitations  and 
rules  of  court  as  to  appeals  operate  as  if  no  removal  had  been  attempted. 
Kffect  of  attempt  to  remove  case  to  federal  court. 

Cited  in  Morbeck  v.  Bradford-Kennedy  Co.  19  Idaho,  95,  113  Pac.  89,  holding 
that  default  entered  against  defendant  for  failure  to  seasonably  appear  in  case 
during  unsuccessful  attempt  to  remove  case  to  Federal  court,  is  not  ineffective 
under  Federal  Constitution  as  depriving  defendant  of  rights. 

65  L.  R.  A.  443,  COMMERCIAL  BANK  v.  J.  K.  ARMSBY  CO.  120  Ga.  74,  47 

S.  E.  589. 
AsHiKnment  of  hills   of  lading. 

Cited  in  Allen,  M.  &  Co.  v.  Farmers'  &  T.  Nat.  Bank,  129  Ga.  754,  59  S.  E. 
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813,  holding  mere-  transfer  by  seller  of  bill  of  lading  to  tbird  person  did  not 
give  him  right  to  sue  buyer  for  purchase  price;  Farmers'  &  T.  Nat.  Bank  v. 
Allen-Holmes,  Co.  122  Ga.  69,  49  S.  E.  816,  holding  assignee  of  bill  of  lading  can 
sue  for  trespass  for  causing  an  attachment  against  a  debtor  to  be  levied  on 
consignment  of  goods  in  hands  of  carrier;  American  Xat.  Bank  v.  Lee,  124  Ga. 
866,  53  S.  E.  268,  holding  where  draft  for  purchase  money  attached  to  endorsed 
bill  of  lading  are  sold  to  another,  title  to  consignment  passes  to  assignee. 

Cited  in  note  (105  Am.  St.  Rep.  372)  on  rights  and  liabilities  of  assignees  of 
bills  of  lading. 

65  L.  R.  A.  445,  RICHMOND  v.  SITTERD1NG,  101  Va.  354,  99   Am.  St.  Rep. 

879,  43  S.  E.  562. 
Independent   contractor. 

Cited  in  Cary  v.  Sparkman  &  M.  Co.  62  Wash.  367,  —  L.R.A.(N.S.)  — ,  113 
Pac.  1093;  Denny  v.  Burlington,  155  N.  C.  38.  70  S.  E.  1085,— holding  that  re- 
lation of  independent  contractor  is  established  where  contractee  retains  or  as- 
sumes no  control  of  methods  by  which  work  is  to  be  done  or  of  workmen,  and 
work  is  not  intrinsically  dangerous;  Johnson  v.  Helbing,  6  Cal.  App.  428,  92 
Pac.  360,  holding  where  stone  work  on  building  is  done  by  stone  company  under 
agreement  with  owner  whereby  the  stone  company  furnishes  all  material  and 
does  all  the  work,  the  owner  reserving  right  to  see  that  work  complies  with 
plans  and  specifications,  stone  company  is  independent  contractor. 

Annotation  cited  in  Morning  v.  Cramp  &  Co.  170  Fed.  365,  on  contract  by 
subcontractor  rendering  him  independent  contractor;  Larsen  v.  United  Gas 
Irnprov.  Co.  180  Fed.  271,  on  acts  constituting  one  an  independent  contractor. 

Cited  in  notes  (16  L.R.A.(N.S.)  816)  on  cartman  as  independent  contractor; 
(65  L.R.A.  464;  17  L.R.A.  (N.S.)  371,  373)  as  to  who  is  an  independent  con- 
tractor. 

Liability    of    owner    of    premises    for    negligent    acts    of    independent    con- 
tructor. 

Cited  in  Hoff  v.  Shockley,  122  Iowa,  726,  64  L.R.A.  541,  101  Am.  St.  Rep.  289, 
98  N.  W.  573,  holding  owner  of  premises  not  liable  for  injury  from  failure  by 
independent  contractor  to  place  barricade  as  warning  light  on  pile  of  sand  in 
street  to  be  used  in  construction  of  building. 

Cited  in  notes  (65  L.R.A.  622,  628,  631,  639,  652)  on  general  rule  as  to 
absence  of  liability  of  employer  for  torts  of  independent  contractor;  (65  L.R.A. 
743)  on  liability  for  acts  of  independent  contractor  where  injury  is  direct  re- 
sult of  work  contracted  for;  (66  L.R.A.  120,  124)  on  liability  for  acts  of  inde- 
pendent contractor  where  injuries  result  from  nonperformance  of  absolute  duties 
of  employer;  (66  L.R.A.  941,  950)  on  liability  for  injuries  occurring  in  per- 
formance of  work  by  independent  contractor  where  employer's  own  act  is  a 
proximate  cause. 

Distinguished  in  Cameron  Mill  &  Elevator  Co.  v.  Anderson,  34  Tex.  Civ.  App. 
108,  78  S.  W.  8,  holding  where  owner  of  premises  is  given  permission  to  make 
excavation  in  street  he  is  not  relieved  from  liability  for  injury  to  pedestrian 
from  failure  of  independent  contractor,  in  charge  of  excavation,  to  put  up 
barricades. 
Inherently  dangerous  vrork. 

Cited  in  Laffery  v.  United  States  Gypsum  Co.  83  Kan.  355,  45  L.R.A.  (N.S.) 
•935,  111  Pac.  498,  Ann.  Cas.  1912A,  590,  holding  that  owner  is  liable  for  in- 
jury to  third  person,  caused  by  work  done  by  independent  contractor  where  con- 
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tract  directly  requires  performance  of  work  intrinsically  dangerous;  Smith  v, 
Humphrey ville,  47  Tex.  Civ.  App.  146,  104  S.  \V.  495,  holding  work  of  raising 
a  roof  on  brick  store  building,  not  intrinsically  dangerous  if  done  with  proper 
care. 

Cited  in  note  (65  L.R.A.  833,  S,'5G)  on  liability  for  injuries  caused  by  per- 
formance of  work  by  independent  contractor  which  is  dangerous  unless  certain 
precautions  are  observed. 

Right   of  municipality   to   indemnity    from   abutter   for   damages   from   de- 
fect   in    street. 

Cited  in  notes   (12  L.R.A.  (X.S.)    953;  40  L.R.A.  (N.S.)    3166)    on  right  of  mu- 
nicipality to  indemnity  from  owner  or  occupant  of  abutting  property  for  dam- 
ages recovered  for  defect  in  street. 
Coiiclusiveness  of  judgment  against  constructive  tort   feasor. 

Cited  in  notes   (40  L.R.A.  (N.S.)    732)   on  effect  of  judgment  against  principal 
upon    indemnitor    against    damages    from    personal    injuries;     (40    L.R.A. (N.S.) 
1176)    on  collusiveness  of  judgment  against  constructive  tort  feasor  in  action 
for  contribution  or  indemnity. 
; 
65  L.  R.  A.  455,  CENTRAL  COAL  &  I.  CO.  v.  GRIDER,  115  Ky.  745,  74  S.  W. 

1058. 
Independent  contractors. 

Cited  in  Larsen  v.  Home  Teleph.  Co.  164  Mich.  309,  129  N.  W.  894,  holding 
that  construction  company  was  not  independent  contractor  where  telephone 
company  whose  line  it  was  engaged  in  constructing  retained  supervision  of 
work,  and  all  material  and  apparatus  belonged  to  latter  company;  Kiser  v.. 
Suppe,  133  Mo.  App.  25,  112  S.  W.  1005,  holding  where  owner  contracts  with- 
another  to  sink  a  shaft,  the  owner  to  furnish  derrick  hoister  cable  and  tub,  and: 
reserved  right  to  discontinue  work,  the  other  to  furnish  labor  and  material  con- 
sumed in  operations,  relation  of  independent  contractor  existed,  and  owner  was 
not  in  position  of  master  to  one  hired  by  other  to  work. 

Annotation    cited    in    Morning    v.    Cramp    &    Co.    170   Fed.    365,   holding   sub- 
contractor was  independent  contractor  where  he  was  to  haul  and  erect  material* 
and  assume  all  responsibility. 
Absolute    duty. 

Annotation  cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  77  Kan.  82,  17  L.R.A. 
(N.S.)  791,  93  Pac.  586,  on  liability  of  owner  for  negligence  of  independent  con- 
tractor and  holding  that  the  burning  of  a  fire  guard  along  a  railroad  involved 
an  absolute  duty. 

Distinguished  in  Cameron  Mill  £  Elevator  Co.  v.  Anderson,  34  Tex.  Civ.  App. 
108,  78  S.  W.  8,  holding  owner  who  has  permission  to  make  excavation  in  street 
not  relieved   from   liability   for  injury  to  pedestrian  by   failure  of  independent 
contractor  in  charge  of  work  to  properly  guard  excavation. 
Liability   to   servant   of   another. 

Cited  in  King  v.  Creekmore,  117  Ky.  175,  77  S.  W.  689,  holding  lessor  of 
mill  not  liable  to  employee  of  lessee  thereof  for  explosion  of  boiler,  the  lessor- 
having  nothing  to  do  with  employment  of  employee  nor  control  of  him  in  perform- 
ance of  his  duties,  although  it  is  alleged  that  lessor  knew  of  dangerous  condition 
of  boiler  at  time  of  lease. 
Relationship  of  master  and  servant. 

Cited  in  VVestover  v.  Hoover,  88  Neb.  206,  —  L.R.A. (N.S.)  — ,  129  N.  \Y.  285T 
holding  that  person  who  is  in  general  employment  of  one  person  may  be 
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temporarily   in   service  of  another  with   respect  to   particular  piece  of   work,   so 
that  relation  of  master  and  servant  arises  between  them. 

05  L.  R.  A.  508,  SUPREME  LODGE  K.  &  L.  II.  v.  MEXKHAUSEX,  209  111.  277, 

101    Am.   St.  Rep.  239,  70  X.  E.  567. 
.Lapse  and  succession  to  beneficial  rig-lit  under  policy  or  certificate. 

Cited  in  Royal  League  v.  Kasey,  144  111.  App.  14,  holding  where  by-laws  of 
insurance  order  provided  proceeds  of  policy  should  be  payable  to  defendant  or 
on  its  cessation  to  heirs,  policy  was  payable  to  daughter  of  insured  and  divorced 
wife,  the  wife's  dependency  having  ceased  before  his  death;  Murphy  v.  Xowak, 
223  111.  309,  7  L.R.A.  (X.S.)  397,  79  X.  E.  112,  holding  recovery  cannot  be  had 
on  benefit  certificate  by  one  named  as  beneficiary  who  was  within  class  eligible 
as  beneficiary  at  time  of  taking  out  policy,  but  has  ceased  so  to  be  at  death  of 
insured;  Starche  v.  Plattduetsche  Grot  Glide,  166  111.  App.  149,  holding  that 
in  absence  of  designation  of  beneficiary  in  certificate  and  in  further  absence  of 
proof  as  to  provisions  in  by-laws  such  certificate  is  payable  to  person's  designat- 
ed in  statute  under  which  society  was  organized. 

Cited  in  note   (17  L.R.A. (X.S.)    1086)   on  disposition  of  fund  in  benefit  society 
upon  failure  of  beneficiary. 
Maturity  of  life  policy  by  murder  or  execution   for  crime. 

Cited  in  Collins  v.  Metropolitan  L.  Ins.  Co.  232  111.  44,  14  L.R.A. (X.S.)  3.">9, 
122  Am.  St.  Rep.  54,  13  Ann.  Cas.  129,  83  X.  E.  542,  holding  execution  of  assured 
for  crime  no  defense  against  an  action  upon  life  policy  in  absence  of  stipulation 
exempting  insurer  from  liability  therefor;  Anderson  v.  Life  Ins.  Co.  152  X.  C.  2, 
67  S.  E.  53,  holding  beneficiary  cannot  recover  on  life  policy  where  he  has 
murdered  insured. 

Distinguished  in  Collins  v.  Metropolitan  L.  Ins.  Co.  133  111.  App.  330,  holding 
incontestability  clause  does  not  shut  out  defense  that  insured  was  executed  on 
conviction  of  murder. 

65  L.  R.  A.  511,  WAKEFIELD  v.  VAX  TASSELL,  202  111.  41,  95  Am.  St.   R<-p. 
207,  66  X.  E.  830. 

Dismissed  for  want  of  jurisdiction  in  192  U.  S.  601,  48  L.  ed.  583,  24  Sup.  Ct. 
Rep.  850. 

Later  appeal  in  214  111.  206,  73  X.  E.  340:   218  111.  573,  75  X.  E.  1058;    122 
111.  App.  33. 
Estoppel   in   pals   to   claim    land   title. 

Cited  in  Amboy  v.  Illinois  C.  R.  Co.  236  111.  243,  86  X.  E.  238,  holding  estop- 
pel in  pais  cannot  be  relied  on  as  a  defense  in  action  of  ejectment. 
Public    policy   of   restrictive    covenant. 

Cited  in  Guyer  v.  Auers.  132  111.  App.  529,  holding  restrictions  in  deed 
against  sale  of  intoxicating  liquors  on  premises  conveyed  are  not  against  public 
policy  and  will  be  enforced:  McClanahan  v.  Breeding,  172  Ind.  463,  88  X.  E. 
695,  on  test  in  determining  public  policy. 

Cited  in  note    (14  L.R.A. (X.S.)    910)    on  validity  of-  restriction  in  deed  as  to 
use  of  property,  inserted  to  secure  monopoly. 
Enforcement  of  restrictive  covenants. 

Cited  in  Vansant  v.  Rose,  170  111.  App.  577,  holding  that  right  to  enforce  con- 
tract made  by  covenants  in  deed  of  land  does  not  depend  upon  whether  there  is 
dominant  estate,  as  rights  in  gross  will  be  protected  in  equity. 
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Cited  in  note  (126  Am.  St.  Rep.  .'!70,  371)   on  liability  of  grantee  on  restrictive 
covenants  and  conditions  in  deed. 
lOsjiii  t.-i  !>!«•   defenses  available   in   ejectment. 

Cited  in  Garrett  v.  South  Penn  Oil  Co.  60  W.  Va.  504,  GO  S.  E.  741,  holding 
that  only  equitable  defenses  available  in  ejectment  are  those  prescribed  by 
sections  3355  and  3356  of  Code. 

65  L.  R.  A.  516,  COCHRAX  v.  BOLEMAX,  162  Ind.  659,  71  N.  E.  47,  1   Ann. 
Cas.  388. 

Co  L.  R.  A.  519,  McCLURG  v.  BREXTOX,  123  Iowa,  368,  101  Am.  St.  Rep.  323, 

98  X.   W.   881. 
Bloodhounds. 

Cited  in  note  (35  L.R.A. (X.S.)  874)   on  evidence  of  trailing  by  bloodhounds. 

Disapproved  in  State  v.  Dickerson,  77  Ohio  St.  66,  13  L.R.A. (X.S.)  348,  122 
Am.  St.  Rep.  479,  82  X.  E.  969,  11  Ann.  Cas.  1181,  holding  acts  and  conduct  of 
bloodhounds  can  be  shown  after  proper  preliminary  foundation  is  laid  by  show- 
ing particular  dog  used  was  trained  and  tested  in  tracking  human  beings  and 
•by  experience  had  been  proven  reliable,  that  dog  so  trained  was  laid  on  trail  at 
point  where  circumstances  showed  accused  had  been  and  reliability  of  dog 
.shown  by  one  having  knowledge. 
Ailmissibility  of  photographs. 

Cited  in  footnote  to  Maynard  v.  Oregon  R.  &  Xav.  Co.  68  L.R.A.  477,  which 
holds  photograph  of  scene  of  collision  not  inadmissible  to  show  force  of  impact 
because  of  slight  change  of  conditions. 

f>5  L.  R.  A.  523,  LEICESTER  v.  HOADLEY,  66  Kan.  172,  71  Pac.  318. 
Debts  not   dischargreable   in   bankruptcy. 

Cited  in  Thompson  v.  Judy,  95  C.  C.  A.  51,  169  Fed.  556,  holding  judgment  for 
false  and  malicious  libel  not  released  by  discharge  in  bankruptcy;  McC  hristal  v. 
Clisbee,  190  Mass.  122,  3  L.R.A.(X.S.)  704,  76  X.  E.  511,  5  Ann.  Cas.  769,  holding 
discharge  in  bankruptcy  of  debtor  does  not  releace  surety  on  recognizance  of  debt- 
or arrested  on  execution  on  judgment  for  assault,  for  false  imprisonment  and  ma- 
licious prosecution;  Tinker  v.  Col  well,  193  U.  S.  487,  48  L.  ed.  760,  24  Sup.  C't. 
Rep.  505,  holding  judgment  for  criminal  conversation  not  released  by  discharge  in 
bankruptcy. 

65  L.  R.  A.  526,  DAXIELSOX  v.  ROBERTS,  44  Or.  108,  102  Am.  St.  Rep.  627, 

74  Pac.  913. 
RightM  of  finders  of  property. 

Cited  in  Dubiver  v.  City  &  Suburban  R.  Co.  44  Or.  227,  74  Pac.  915,  1  Ann. 
<"as.  889,  holding  that  one  employed  to  remove  goods  from  warehouse  was  not  en- 
titled to  money  found  by  him,  not  belonging  to  employer,  as  against  employer; 
Roberson  v.  Ellis,  58  Or.  227,  35  L.R.A. (X.S.)  984,  114  Pac.  100,  holding  that 
mere  employment  of  one  to  remove  property  from  warehouse  of  employer  does 
not  give  latter  title  to  money  which  employee  finds  in  warehouse  during  perform- 
ance of  work;  Ferguson  v.  Ray,  44  Or.  564,  1  L.R.A. (X.S.)  481.  102  Am.  St. 
Rep.  648,  77  Pac.  600,  1  Ann.  Cas.  1,  holding  lessee  who  finds  gold  bearing  quartz 
which  had  by  human  agency  been  voluntarily  deposited  in  ground,  and  marks 
for  identification  of  spot  had  been  made  is  not  lost  or  abandoned  property  to 
which  finder  has  right;  Weeks  v.  Hackett,  104  Me.  268,  19  L.R.A.(X.S.)  1203, 
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129  Am.  St.  Rep.  390,  71  Atl.  858,  15  Ann.  Cas.  1156,  on  rights  of  finder  of  cur- 
rency and  coin. 

Cited  in  notes  (1  L.R.A. (N.S.)  477)  on  rights  of  finder  on  long-hidden  prop- 
erty; (8  L.R.A.  (N.S.)  96;  35  L.R.A.  (N.S.)  980)  on  rights  of  tinder;  (129  Am. 
St.  Rep.  402)  on  lost  property  and  its  finder  and  owner. 

Distinguished  in  Foster  v.  Fidelity  S.  D.  Co.  162  Mo.  App.  170,  145  S.  W.  139, 
holding  that  money  mislaid  in  desk  in  room  and  forgotten  by  owner,  is  not  lost 
in  legal  sense,  and  it  remains  in  custody  or  possession  of  proprietor  of  house,  to 
exclusion  of  everyone  but  true  owner. 
Hit:  hts  of  possessor  of  property. 

Cited  in  Casto  v.  Murray,  47  Or.  62,  81  Pac.  883,  holding  where  one  holds  pos- 
session of  stallion  under  agreement  with  deceased  to  give  it  care  and  attention 
and  thereafter  continues  same  possession  under  same  agreement  with  widow, 
his  right  is  derived  from  her  and  such  person  has  no  right  to  control  against  ad- 
ministrator. 

65  L.  R.  A.  529.  WAXAMAKER  v.  \YEAVER,  176  X.  Y.  75,  98  Am.  St.  Rep.  621, 

68  X.  E.  135. 
Husband's  liability   for  necessaries   furnished    wife. 

Cited  in  Farquharson  v.  Brokaw,  67  Misc.  278,  124  X.  Y.  Supp.  476,  holding 
where  husband  and  wife  are  living  apart,  burden  is  on  one  furnishing  articles 
to  wife  to  sho\y  that  husband  did  not  suitably  provide  for  wife;  Clark  v.  Tenneson, 
146  YYis.  68,  33  L.R.A.  (X.S.)  432,  130  X.  W.  895,  Ann.  Cas.  1912C,  141,  holding 
that  married  woman  is  not  personally  liable  for  artificial  teeth  purchased  by 
her  for  her  own  use,  although  dentist  has  never  had  any  dealings  with  husband, 
if  there  is  nothing  to  show  that  former  work  was  paid  for  out  of  her  separate 
estate;  Wilder  v.  Brokaw,  141  App.  Div.  813,  126  X.  Y.  Supp.  932,  holding  that 
wife  living  apart  from  her  husband  may  contract  in  her  own  name  for  lodging 
and  board,  and  become  personally  liable  therefor. 

Cited  in  note  (99  Am.  St.  Rep.  496)  on  right  of  subrogation  of  person  loan- 
ing money  to  married  woman  for  necessaries. 

Defense   that  she   \\iis  already   supplied. 

Cited  in  Ellenbogen  v.  Slocum,  66  Misc.  613,  121  X.  Y.  Supp.  1110,  holding 
husband,  in  action  for  necessaries  furnished  wife  may  show  that  lie  furnished 
wife  with  all  the  necessaries  and  such  cash  as  was  required  to  pay  for  such 
necessaries  as  were  suitable  for  her  position ;  Hass  v.  Brady,  49  Misc.  230,  96 
X.  Y.  Supp.  449,  holding  where  wife,  of  large  independent  means,  is  living  apart 
from  her  husband,  he  is  not  liable  for  clothing  furnished  her  where  she  has  no 
direct  authority  to  pledge  his  credit  and  there  is  nothing  to  show  that  he  is 
not  supplying  her  with  necessaries;  Lichtenstein  Millinery  Co.  v.  Peck.  5!)  Misc. 
194,  110  X.  Y.  Supp.  410,  holding  husband,  in  action  for  wearing  appare!  -sold 
wife,  may  show  that  at  time  of  purchasi'  wife  was  already  supplied  with  similar 
and  sufficient  articles;  Re  Brown,  60  Misc.  44,  112  X.  Y.  Supp.  599.  holding 
estate  of  deceased  husband  liable  for  money  expended  by  widow  from  her  own 
funds  for  maintenance  of  family.  Oatman  v.  Watrous,  120  App.  Div.  67,  105 
N.  Y.  Supp.  174,  holding  where  man  makes  adequate  allowance  for  living  ex- 
penses for  an  alleged  wife,  with  whom  he  had  lived  in  meretricious  relations, 
his  estate  is  relieved  from  liability  for  clothing  purchased  by  he.r  and  charged 
to  husband. 

Continuing  liability  till  notice. 

Cited  in  Wenz  v.  McCann,  107  App.  Div.  560,  95  XT.  Y.  S.  Supp.  462,  holding 
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butcher  who  furnishes  meat  to  family  on  wife's  order  before  her  death,  and  con- 
tinues so  to  do  after  her  death,  may  recover  from  husband  who  lives  with  wife, 
although  husband  shows  agreement  between  himself  and  two  adult  daughters 
whereby  he  paid  them  certain  amount  and  they  bought  necessaries  for  family, 
the  butcher  being  ignorant  thereof. 
Wife's  agency  for  husband. 

Cited  in  Martin  v.  Oakes,  42  Misc.  202,  85  N.  Y.  Supp.  387,  holding  wife's 
agency  for  her  husband  is  question  of  fact  and  cannot  be  predicated  on  mar- 
riage relation  alone. 

Cited  in  note  (98  Am.  St.  Rep.  043)  on  wife's  implied  authority  to  act  for 
husband  and  charge  him  for  necessaries. 

65  L.  R.  A.  553,  HIXCHMAX  v.  PERE  MARQUETTE  R.  CO.  136  Mich.  341,  9& 

X.  W.  277. 
Inability  for  injury   from    iteRlig-ent   emission   of   steam   by  railroad. 

Cited  in  Foster  v.  East  Jordan  Lumber  Co.  141  Mich.  319,  104  X.  W.  617, 
holding  negligence  of  railroad  in  allowing  escape  of  steam  from  engine  stand- 
ing on  crossing  causing  fright  to  plaintiff's  horse  and  injury  to  plaintiff,  is  for 
the  jury  if  enginemen  had  been  aware  of  plaintiff's  presence;  Rademacher  v. 
Detroit,  G.  11.  &  M.  R.  Co.  158  Mich.  555,  123  N.  W.  45,  holding  it  for  the 
jury  \\hether  act  of  railroad  in  emitting  steam  from  engine  was  negligent, 
where  engine  was  short  distance  from  crossing,  standing  still,  the  gates  being 
up,  and  as  horse  came  on  crossing  steam  was  emitted,  causing  fright  to  horse 
and  collision  with  engine. 

Cited  in  notes    (24  L.R.A.(X.S.)    1203,  1204)    on  liability  of  railway  frighten- 
ing horse  by  steam  from   engine  on   highway  crossing;    (133  Am.  St.   Rep.   864, 
866)   on  liability  of  railroad  company  for  injuries  due  to  frightening  of  animals 
by  emission  of  steam. 
Proximate  cause. 

Cited  in  Schell  v.  German  Flats,  54  Misc.  452,  104  N.  Y.  Supp.  116,  holding 
absence  of  guard  rail  on  bridge,  whereby  wheelman  on  collision  with  footman 
fell  off  bridge,  was  proximate  cause  of  accident. 

Cited  in  note  (5  L.R.A.  (X.S.)  375)  on  proximate  cause  of  injuries  causing 
runaway. 

65  L.  R.  A.  559,  PEOPLE  v.  BERXARD,  .125  Mich.  550,  84  N.  W.  1092. 

65   L.  R.  A.  561,  CAXTOX  v.  CANTON  COTTOX  WAREHOUSE  CO.  84  Miss. 

268,    105    Am.   St.   Rep.   428,   36   So.   2G6. 
Itijjvht     of    railrond    to    cross    street. 

Cited  in  International  Falls  v.  Minnesota,  D.  &  W.  R.  Co.  117  Minn.  16,  134 
N.   W.   302,   holding  that  franchise  from  city  to  cross  street    is    not    necessary 
where  legislature   has  granted  railroad  company  that  right. 
Implied  rights  and  powers. 

.Cited  in  Wise  v.  Yazoo  City,  96  Miss.  525,  26  L.R.A.  (X.S.)  1135,  51  So.  453, 
Ann.  Cas.  191 2B,  377  (dissenting  opinion),  discussing  right  of  city  to  lay  spur 
track  from  railroad  to  its  power  plant  for  carrying  of  coal  as  a  power  necessary 
to  operation  of  plant. 

L.R.A.  Au.  Vol.  VI.— 66. 
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65   L.  R.  A.   578,  HEADRICK  v.  McDOWELL,   102   Va.   124,  102  Am.  St.  Rep. 

843,  45  S.  E.  804. 
Release  in  future  of  rig-lit  of  descent  and   distribution. 

Cited  in  Mort  v.  Jones.  105  Va.  670,  51  S.  E.  220,  holding  conveyance  by 
adult  children  in  consideration  of  advancements  to  them  in  lifetime  of  parent 
are  inoperative  and  on  death  of  parent  the  descent  was  cast  on  all  heirs  by 
operation  of  law  and  personally  passed  by  statute  of  distribution:  Lowe  v. 
Wiseman,  46  Ind.  App.  408,  91  X.  E.  364,  holding  that  deed  of  grantor's 
right,  title  and  interest  in  certain  tract  of  land  does  not  convey  subsequently 
-acquired  interest;  Mort  v.  Jones,  105  Va.  674,  54  S.  E.  857  (dissenting  opinion), 
on  validity  of  conveyances  by  adult  children  in  consideration  of  advancements  by 
parent. 

Annotation  cited  in  Re  Simon,  158  Mich.  261,  122  N.  W.  544,  17  Ann.  Cas. 
723,  affirming  order  barring  right  of  heir  who  accepted  advancement  and 
•covenanted  not  to  claim  interest  in  estate.  • 

Cited  in  note  (25  L.R.A. (N.S.)  440)  on  sale  of  expectancy  by  prospective 
heir. 

Disapproved  in  Squires  v.  Squires,  65  W.  Va.  614,  64  S.  E.  911,  holding  re- 
lease by  heir  in  consideration  of  advancement  binding  on  him. 
Bring-in*?  released  advancements  into   hotchpot. 

Cited  in  McCoy  v.  McCoy,  105  Va.  835,  54  S.  E.  995,  holding  advancements 
must  be  brought  into  hotchpot  by  receivers  thereof,  although  some  heirs  at  time 
of  their  receipt  covenant  to  relinquish  all  interest  in  or  claim  to  any  portion 
of  estate. 

65  L.  R.  A.  584,  WELTMER  v.  BISHOP,  171  Mo.  110,  71  S.  W.  167. 
Discrediting   testimony   by   general   human   experience   or   natural    la\%  . 

Cited  in  McClanahan  v.  St.  Louis  &  S.  F.  R.  Co.  147  Mo.  App.  409,  126  S.  \V. 
-535,  holding  that  where  issue  was  as  to  whether  or  not  one  of  plaintiff's  femur 
bones  was  fractured  in  accident,  and  evidence  showed  that  plaintiff  was 
around  on  feet  after  accident,  court  should  give  cautionary  instructions  to  jury 
as  to  truth  of  plaintiff's  testimony;  Reed  v.  Chicago  &  A.  R.  Co.  112  Mo.  App. 
581,  87  S.  W.  65,  holding  court  will  discredit  testimony  of  witness  where 
facts  testified  to  by  him  are  opposed  to  reason  or  physical  law;  DeMaet  v. 
Fidelity  Storage,  Packing  &  M.  Co.  121  Mo.  App.  104,  96  S.  W.  1045,  holding 
-court  and  juries  should  disregard  testimony  which  is  contradictory  to  all 
human  experience  and  against  all  physical  facts;  Lyman  v.  Dale,  156  Mo.  App. 
440,  136  S.  W.  760  (dissenting  opinion),  on  right  to  courts  to  judge  of  credence 
io  be  given  to  testimony  which  would  falsify  laws  of  nature. 
Damages  in  libel. 

Cited  in  Cook  v.  Globe  Printing  Co.  227  Mo.  605,  127  S.  W.  332    (dissenting 
opinion),  arguing  excessiveness  of  a  verdict  in  libel  as  compared  with  the  cited 
«ase. 
Business  of  healers  as  fraudulent. 

Cited  in  note   (70  L.R.A.  990)   on  use  of  mails  by  "healers"  as  fraudulent. 
Recovery  for  defamation  affecting-  one  in  Illegal  business. 

Cited  in  note  (33  L.R.A. (N.S.)  91)  on  recovery  for  defamation  affecting  one 
in  business  or  professional  capacity,  as  affected  by  violation  of  law  in  respect 
thereof. 
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65  L.  R.  A.  538,  STATE  v.  MISSOURI  TIE  &  TIMBER  CO.   181  Mo.  530,  103 

Am.  St.  Rep.  614,  80  S.  \V.  933,  2  Ann.  (as.  119. 
II  in  lit    to  contract. 

Cited  in  House  v.  Mayes,  227  Mo.  654,  127  S.  W.  305  (dissenting  opinion), 
on  validity  of  statute  regulating  purchase  and  sale  of  grains  according  to  actual 
weight. 

Iles'nlations  of  labor  or  services. 

Cited  in  State  v.  Miksicek,  225  Mo.  572,  135  Am.  St.  Rep.  597,  125  S.  W.  507, 
declaring  invalid  a  law  limiting  employment  in  bakery  by  fixing  number  of  days 
a  week  and  number  of  hours  employees  may  work;  State  ex  rel.  Equitable  Life 
Assur.  Soc.  v.  Vandiver,  222  Mo.  260,  121  S.  W.  45  (dissenting  opinion),  on 
validity  of  law  regulating  salaries  to  be  paid  officials  of  insurance  companies. 

Cited  in  footnote  to  International  Text  Book  Co.  v.  Weissinger,  65  L.R.A.  599, 
which  sustains  statute  prohibiting  assignment  of  future  wages. 

Cited  in  note  (139  Am.  St.  Rep.  870)  on  constitutionality  of  statutes  relating 
to  wages. 

Kesriilations  Huiiin.st    payments   in   store-orders. 

Followed  in  Leach  v.  Missouri  Tie  &  limber  Co.  Ill  Mo.  App.  652,  86  S.  W. 
579,  holding  statute  unconstitutional  as  forbidding  employer  from  paying  em- 
ployees in  tickets  or  coupons  redeemable  in  merchandise  was  also  void  in  re- 
quiring payment  in  money. 

Cited  in  Jordon  v.  State,  51  Tex.  Crim.  Rep.  538,  11  L.R.A. (N.S.)  608,  103 
S.  AV.  633,  14  Ann.  Cas.  616,  holding  statute  unconstitutional  making  it  unlaw- 
ful for  any  firm,  person,  association  or  corporation  to  issue  to  employee  for 
labor  performed  writing  obligatory  redeemable  in  goods  or  merchandise. 

65   L.   R.   A.   599,   INTERNATIONAL  TEXT-BOOK  CO.  v.  WEISSINGER,   160 

Ind.  349,  98  Am.  St.  Rep.  334,  65  N.  E.  521. 
Statutory   regulation   of  assignments  of    v»  11  <.-,«•*. 

Cited  in  Chicago  &  P.  R.  Co.  v.  Ebersole,  173  Ind.  334,  90  N.  E.  608,  to  the 
point  that  statute  prohibiting  assignment  of  future  wages,  and  imposing  penalty 
for  violation  of  provision  is  constitutional ;  Speilberger  Bros.  v.  Brandes,  3 
Ala.  App.  596,  58  So.  75,  holding  that  statute  regulating  assignment  of  un- 
earned "salaries  and  wages"  does  not  apply  to  monthly  compensation  of  book- 
keeper; Mutual  Loan  Co.  v.  Martell,  200  Mass.  485,  43  L.R.A. (N.S.)  749,  128 
Am.  St.  Rep.  446,  86  N.  E.  916,  upholding  validity  of  act  requiring  assignment 
of  future  wages  to  secure  loan  of  less  than  two  hundred  dollars  by  married  man 
to  be  accepted  in  writing  by  employer  and  consented  to  in  writing  by  wife  to  be 
valid;  McCallum  v.  Simplex  Electrical  Co.  197  Mass.  390,  83  N.  E.  1108,  up- 
holding constitutionality  of  statute  prohibiting  assignment  of  future  earnings, 
unless  executed  in  writing,  for  period  not  exceeding  two  years. 

Cited  in  footnote  to  Mallin  v.  Wenham,  65  L.R.A.  602,  which  upholds  assign- 
nvnt  of  wages  to  be  earned  in  future  under  existing  contract. 

Cited  in  notes  (28  L.R.A.(N.S.)   1108)   on  constitutionality  of  statutes  restrict- 
ing right  to  assign  salary  or  wages;   (139  Am.  St.  Rep.  864,  875)  on  constitution- 
ality of  statutes  relating  to  wages. 
Restraint    of   contractual    rigrht. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  370,  33  L.R.A. (N.S.) 
721,  108  N.  W.  902,  upholding  validity  of  statute  imposing  liability  on  railroad 
for  injury  to  servant  from  negligence  of  fellow  servant  and  declaring  that  no 
contract  of  insurance  or  indemnity  made  prior  thereto  should  be  defense  to 
action. 
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Distinguished  in  Sellers  v.  Hayes,  ]63  Ind.  437,  72  X.  E.  119,  holding  act 
declaring  void  sale  by  merchant  of  entire  stock  outside  of  ordinary  course  of 
business,  without  compliance  with  statutory  requirements,  void  in  so  far  as  it 
permits  creditor  to  subject  entire  stock  to  liability  to  satisfy  his  indebtedness 
/io  matter  how  small  a  remnant  of  the  stock  sold  by  him  may  remain. 

65  L.  R.  A.  602,  MALLIN  v.  WEXHAM,  209  111.  252,  101  Am.  St.  Rep.  233,  70 

ST.  E.  564. 
Assignment    of    fntnre    \\jincw. 

Cited  in  National  Biscuit  Co.  v.  Consolidated  Agencies  Co.  153  111.  App.  217, 
holding  that  assignment  as  security  for  loan,  of  wages  to  be  earned  during  their 
existing  employment,  does  not  cover  wages  earned  in  subsequent  employment; 
Stromberg,  A.  &  Co.  v.  Hill,  170  111.  App.  325,  holding  that  assignment  of 
wages  earned  under  employment  not  existing  at  time  of  its  making  is  void; 
Speilberger  Bros.  v.  Brandes,  3  Ala.  App.  597,  58  So.  75,  holding  that  term 
"wages"  is  usually  restricted  to  sum  paid  as  hire  or  reward  to  domestic  or 
menial  servants,  etc.,  while  "salary"  has  reference  to  compensation  of  clerks, 
bookkeepers,  etc.;  Rodijkeit  v.  Andrews,  74  Ohio  St.  116,  5  L.R.A. (X.S.)  568, 
77  N.  E.  747,  6  Ann.  Cas.  761,  holding  assignment  of  future  wages  under  existing 
employment  valid;  Massie  v.  Cessna,  239  111.  358,  28  L.R.A.  (N.S.)  1111,  130 
Am.  St.  Rep.  234,  88  N.  E.  152,  holding  statute  invalid  requiring  assignment  of 
future  wages  in  order  to  be  effective  to  be  in  writing  and  copy  thereof  to  be 
served  on  employer,  and  written  consent  of  wife  to  be  secured  if  assignor  is 
married  man;  Cox  v.  Hughes,  ]0  Cal.  App.  563,  102  Pac.  956,  holding  where 
debtor  gives  power  of  attorney  to  assign  future  wages  under  existing  employment 
and  as  to  future  employment  and  states  power  is  coupled  with  interest,  he  can- 
not revoke  power  while  employment  existed,  but  could  as  to  future  employment; 
Chicago,  B.  &  Q.  R.  Co.  v.  Provolt,  42  Colo.  109,  16  L.R.A. (X.S.)  589,  93  Pac. 
1126,  holding  valid  an  assignment  of  future  wages  under  existing  employment. 

Cited  in  footnotes  to  International  Text  Book  Co.  v.  Wei.ssinger,  65  L.R.A.  5H9, 
which  sustains  statute  prohibiting  assignment  of  future  wages;  O'Xeil  v.  Helmke, 
70  L.R.A.  338,  which  holds  neither  legal  transfer  of  nor  lien  on  proceeds  of  milk 
to  be  delivered  by  producer  to  cheese  manufacturer  effected  by  order  directing 
latter  to  direct  to  third  person  proceeds  of  all  milk  delivered  by  producer  at 
factory  in  future. 
Effect  of  discharg-e  in  bankruptcy. 

Cited  in  Re  Lineberry,  183  Fed.  340,  holding  that  wages  earned  by  br.nkrupt 
after  filing  petition  in  bankruptcy,  is  not  subject  to  payment  of  debts  included 
in  bankruptcy  proceedings;  Stern  v.  Bradner  Smith  &  Co.  225  111.  436,  116  Am. 
St.  Rep.  151,  80  N.  E.  307,  holding  where  debtor  after  discharge  in  bankruptcy 
promises  to  pay  in  full  note  listed  in  liabilities,  he  is  liable  for  both  principal 
and  interest. 
Effect  on  nsxig-nment  of  -*vagre8. 

Cited  in  Wabash  R.  Co.  v.  Meyer,  119  Til.  App.  107.  holding  discharge  in  bank- 
ruptcy does  not  deprive  assignee  of  wages  of  bankrupt  of  right  to  recover  those 
earned  at  time  of  discharge;  Citizens'  Loan  Asso.  v.  Boston  &  M.  R.  Co.  196 
Mass.  532,  14  L.R.A. (X.S.)  1029,  124  Am.  St.  Rep.  584,  82  X.  E.  696,  13  Ann. 
Cas.  365,  holding  assignment  of  future  wages  under  existing  employment  is  a 
lien  and  is  not  affected  by  discharge  of  assignor  in  bankruptcy. 

Cited  in  note  (14  L.R.A. (X.S.)  1026)  on  effect  of  discharge  in  bankruptcy  upon 
assignment  of  future  wages  under  employment  contract  terminable  at  will. 
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Disapproved  in  Re  Home  Discount  Co.  147  Fed.  549,  holding  discharge  in  bank- 
ruptcy avoids  assignment  of  wages  as  to  wages  earned  after  filing  of  the  petition. 

65  L.  R.  A.  607,  MARSH  v.  STOXEBRAKER,  71  Xeb.  224,  98  X.  W.  699. 
Purchase  of  statute-books  by  state. 

Cited  in  State  ex  rel.  Cobbey  \.  Junkin,  81  Xeb.  122,  115  X.  W.  546,  upholding 
statute  providing  for  purchase  by  state  of  certain  number  of  published  statutes. 

65  L.  R.  A.  610,  McCOXXELL  v.  McRILLIP,  71  Xeb.  712,  115  Am.  St.  Rep.  614, 

99  X.  W.  505,  8  Ann.  Cas.  898. 
Game    laws. 

Cited  in  Ex  parte  Blardone,  55  Tex.  Crim.  Rep.  191,  21  L.R.A. (X.S.)  609,  115 
S.  W.  838,  upholding  validity  of  law  making  wild  ducks  property  of  state  and 
prohibiting  the  selling  of  game. 

Seizures   in    pursuit   of   crime  as    tnKiiiu    of   property    without    due   process 
of  law. 

Cited  in  Modern  Loan  Co.  v.  Police  Ct.  12  Cal.  App.  592,  108  Pac.  56,  holding 
unconstitutional  as  taking  property  without  due  process  of  law  a  statute  author- 
izing the  seizure  of  stolen  property  on  search  warrant  and  its  disposal  by  magis- 
trate, but  not  providing  for  giving  of  notice  to  interested  parties  or  opportunity 
to  be  heard  at  proceedings  connected  with  its  disposal;  Polar  Wave  Ice  &  Fuel 
Co.  v.  Alton  Branch  of  Illinois  Humane  Soc.  155  111.  App.  315,  holding  that 
humane  society  has  no  power  to  kill  or  destroy  horses  of  another  without  his  con- 
sent whether  such  animals  be  suffering  from  disease,  although  they  are  without 
value;  Daniels  v.  Homer,  139  X.  C.  257,  3  L.R.A.  (X.S.)  1013,  51  S.  E.  992  (dis- 
senting opinion),  on  validity  of  statute  providing  for  summary  destruction  of 
fish-nets  used  in  violation  of  law. 

Cited  in  footnote  to  Woods  v:  Cottrell,  65  L.R.A.  616,  which  upholds  act  au- 
thorizing seizure  of  gaming  tables  or  other  instruments  of  gaming  before  con- 
viction of  owner. 

Cited  in  note   (3  L.R.A. (X.S.)   997)  on  confiscation  of  nets  found  in  illegal  use. 

65  L.  R.  A.  616,  WOODS  v.  COTTRELL,  55  W.  Va.  476,  104  Am.  St.  Rep.  1004, 

47  S.  E.  275,  2  Ann.  Cas.  933. 
Summary   destruction   of   warning    apparatus. 

Cited  in  State  v.  Derry,  171  Ind.  23,  131  Am.  St.  Rep.  237,  85  N.  E.  765,  hold- 
ing neither  court  nor  ministerial  officers  can  on  mere  view  condemn  article  which 
can  be  used  for  gaming  but  which  are  also  capable  of  lawful  use. 

Cited  in  note    (12  L.R.A. (X.S.)    396)    on  gambling  device  as  property  within 
constitutional  protection. 
Keeping'  of  gaming;  house  as  offense. 

Cited  in  State  v.  Baker,  69  W.  Va.  264,  33  L.R.A.  (N.S.)  551,  71  S.  E.  186,  hold- 
ing that  keeping  common  gaming  house  is  misdemeanor  at  common  law,  and  is 
violation  of  law  of  state. 
Seizure   of   property   capable   of    unlawful   use. 

Cited  in  footnote  to  McConnell  v.  McKillip,  65  L.R.A.  610,  which  holds  void 
statute  authorizing  game  warden  to  seize  and  forfeit  to  state  without  hearing  all 
guns,  dogs,  decoys,  fishing  tackle,  etc.,  used  by  unlicensed  person  hunting  or  fishing. 
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65  L.  R.  A.  020,  SALLIOTTE  v.  KING  BRIDGE  CO.  58  C.  C.  A.  466,  122  Fed. 

378. 
Builder's  liability   for   injuries   from   defective  Itridgres. 

Disapproved  in  O'Brien  v.  American  Bridge  Co.  110  Minn.  374,  32  L.R.A.  (X.S. ) 
985,  136  Am.  St.  Rep.  503,  125  X.  W.  1012.  holding  builder  of  bridge,  constructed 
for  a  county,  liable  for  injuries  occasioned  by  the  negligent  construction  where 
lie  used  material  known  by  him  alone  to  be  defective  and  which  could  not  be  dis- 
closed by  reasonable  inspection;  C'asey  v.  \Yrought  Iron  Bridge  Co.  114  31o.  App. 
63,  89  S.  W.  330,  holding  although  bridge  is  accepted  by  county  commissioners, 
builder  thereof  is  not  relieved  from  liability  for  injury  from  its  defective  con- 
struction where  the  building  of  the  bridge  constituted  fraud  on  county  commis- 
sioners which  reasonably  careful  inspection  would  not  have  disclosed. 
Independent  contractor. 

Cited  in  Denny  v.  Burlington.  155  X.  C.  38,  70  S.  E.  1085,  holding  that  where 
one  contracts  to  do  certain  work  in  accordance  with  plans  and  specifications,  not 
being  intrinsically  dangerous,  and  contractee  retains  no  control  over  methods  of 
doing  work  or  of  workmen,  relation  of  independent  contractor  is  established; 
Iliroux  v.  Baum,  137  Wis.  201,  39  L.R.A. (X.S.)  334,  118  X.  W.  533,  holding  where 
automobile  salesman  is  riding  with  and  instructing  son  of  purchaser  of  machine, 
under  agreement  thereto,  he  is  not  an  independent  contractor  liable  for  negligent 
driving  by  son;  Pierson  v.  Chicago,  R.  I.  &  P.  R.  Co.  95  C.  C.  A.  467,  170  Fed. 
274,  holding  one  who  has  contract  for  and  exclusive  charge  and  control  of  the 
erection  of  addition  to  railway  shops  is  independent  contractor. 

Cited  in  note  (17  L.R.A. (X.S.)  377)  as  to  who  is  an  independent  contractor. 
Liability  of  employer  for  torts  of. 

Cited  in  notes  (65  L.R.A.  743,  744,  750,  754)  on  liability  for  acts  of  independent 
contractor  where  injury  is  direct  result  of  work  contracted  for;  (65  L.R.A.  833, 
840,  853,  855)  on  liability  for  injuries  caused  by  performance  of  work  by  inde- 
pendent contractor  which  is  dangerous  unless  certain  precautions  are  observed; 
(66  L.R.A.  320)  on  liability  for  acts  of  independent  contractor  where  injuries 
result  from  nonperformance  of  absolute  duties  of  employer;  (66  L.R.A. 
941 )  on  liability  for  injuries  occurring  in  performance  of  work  by  inde- 
pendent contractor  where  employer's  own  act  is  a  proximate  cause;  (3 
L.R.A. (X.S.)  595)  on  liability  of  employer  after  assuming  control  of  sub- 
ject-matter of  work  executed  by  contractor;  (16  L.R.A.  (X.S.)  255)  on  liability 
for  torts  of  independent  logging  contractor;  (17  L.R.A.  (N.S.)  758)  on  liability 
for  act  of  independent  contractor,  affecting  safety  of  highway;  (34  L.R.A. (X.S.) 
232)  on  liability,  in  absence  of  negligence,  for  damages  to  realty  from  substances 
thrown  in  blasting. 
Liability  of  constructor  to  third  persons  after  acceptance. 

Cited  in  notes   (32  L.R.A. (X.S.)    970)    on  liability  of  contractor  to  third  per- 
sons for  defects  after  completion  and  acceptance;    (111   Am.  St.  Rep.   712)    on 
maker's  liability  to  third  persons,  where  article  or  structure  is  accepted  by  per- 
son for  whom  made  as  satisfactory. 
Injury  to  riparian  property  by  deflection  of  water  by  structure  «s  taking-. 

Cited  in  notes   (38  L.R.A. (X.S.)   1043)   on  eminent  domain:   injury  to  riparian 
property  by  deflection   of  water  by  structure  erected  under  statutory  authority 
as  a  taking;    (67   L.R.A.  844)    on   injury  to  embankment   in   improving  naviga- 
bility of  stream. 
Responsibility   for   nuisance. 

Cited  in  note  (32  L.R.A.  (X.S.)  890)  on  connection  with  or  participation  in- 
uuLsance  essential  to  responsibility. 
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65  L.  R.   A.  055,  LOXGTIX  v.  PERSKLL,  30  Mont.  306,  104  Am.  St.  Rep.  723, 

76  Pac.  699.  2  Ann.  ('as.   19S. 
Liability    for   injuries    from    blasting   operations. 

C'itcd  in  Gossett  v.  Southern  R.  C'o.  115  Tenn.  386,  1  L.R.A. (X.S.)  106,  112 
Am.  St.  Rep.  846,  89  S.  W.  737.  holding  railroad  company  engaged  in  blasting 
operations  in  construction  of  road  lialile  for  injury  from  noise  creating  discom- 
fort and  nervous  disturbance;  Reefer  v.  State,  174  Ind.  590,  92  N.  E.  656,  hold- 
ing that  blasting  rock  in  quarries,  thereby  throwing  stone  upon  surrounding 
land  and  highways,  constitutes  nuisance  at  common  law;  Hickey  v.  McCabe, 
30  R.  1.  350,  27  L.Ai.A.  ( X.S.)  428,  75  Atl.  404,  19  Ann.  Cas.  783,  holding  dam- 
ages from  concussion  or  vibration  of  the  earth  from  blasting  operations  on 
property  adjoining  may  be  recovered  without  proof  of  negligence. 

Cited  in  footnote  to  C'ary  v.  Morrison,  05  L.R.A.  659,  which  denies  right  of 
one  removing  rock  from  railroad  right  of  way  by  blasting  to  throw  rocks  on 
persons  rightfully  using  neighboring  property. 

(  ited  in  notes  (12  L.R.A. (X.S.)  389)  on  liability  for  concussion  by  blasting; 
(107  Am.  St.  Rep.  244)  on  blasting  operations  as  public  nuisance;  (123  Am.  St. 
Rep.  582)  on  liability  of  land  owners  to  adjoining  proprietors  for  damages 
from  blasting. 

05  L.  R.  A.  659,  CARY  BROS.  v.  MOR.RISOX,  63  C.  C.  A.  267,  129  Fed.  177. 
Liability    for    injuries    from    blasting    operations. 

Cited  in  Ilord  v.  Holston  River  R.  Co.  122  Tenn.  407,  135  Am.  St.  Rep.  878, 
123  S.  W.  637,  19  Ann.  Cas.  331,  holding  that  owner  of  land  through  which  right 
of  way  has  not  been  acquired  may  recover  damages  caused  by  blasting  which 
throws  locks  causing  injury;  Thurmond  v.  Ash  Grove  White  Lime  Asso.  125  Mo. 
App.  77,  102  S.  W.  617,  holding  operator  of  quarry  in  thinly  populated  locality 
not  liable  for  injury  to  cistern  on  adjacent  land  from  explosion  occurring  in 
conduct  of  business,  in  absence  of  trespass  or  continuous  injury,  without  proof 
of  negligence. 

Cited  in  footnote  to  Longton  v.  Persell,  65  L.R.A.  655,  which  holds  operator 
of  stone  quarry  on  city  lots  liable  for  rendering  adjoining  building  unsafe  for 
occupancy  due  to  vibrations  from  blasting. 

Cited  in  note    (123  Am.  St.  Rep.  582-584)    on  liability  of  land  owners  to  ad- 
joining proprietors  for  damages  from  blasting. 
Contributory    negligence. 

Cited  in  Wells  v.  Knight,  32  R.  I.  443,  80  Atl.   16,  holding  that  contributory 
negligence  is  bar  to  recovery  iu  action  for  injury  caused  by  blasting  carried  on 
upon  another's  premises. 
Jury   question    of   contributory    negligence. 

Cited  in  Slentz  v.  Western  Bank  Note  &  Engraving  Co.  103  C.  C.  A.  535,  180 
Fed.  391,  holding  for  the  jury  the  question  of  a  servant's  contributory  negli- 
gence in  entering  unguarded  elevator  shaft  in  attempt  to  get  needed  tools  from 
elevator  where  operator  of  elevator  had  promised  to  leave  car  at  floor  level  but 
had  negligently  raised  car. 

65  L.  R.  A.  666,  BARXES  v.  WESTERN  U.  TELEG.  CO.  27  Nev.  438,  103  Am. 

St.   Rep.  776,  76  Pae.  931,  1  Ann.  Cas.  346. 
DamageM   for   negligent   delay   or   failure   to   deliver   telegram. 

Cited   in    Western   U.   Teleg.   Co.   v.   Crawford,   29   Okla.   150,   35   L.R.A.(X.S.) 
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934,  116  Pac.  925,  upholding  verdict  for  plaintiff  in  action  for  damages  caused 
by  negligently  delaying  delivery  of  telegram. 

Cited    in    note    (2    L.R.A.(N.S.)    1074)    on    damages   for   breach   of   company's 
duty  as  to  message  asking  for,  or  transmitting  funds. 
3Iental   anguish. 

Cited  in  Western  U.  Teleg.  Co.  v.  Hanley,  85  Ark.  267,  107  S.  W.  1168,  hold- 
ing damages  for  mental  anguish  may  be  recovered  by  sender  for  negligent  trans- 
mission of  message  where  sender  is  compelled  to  \vait  in  depot  in  free/ing  con- 
dition for  nearly  an  hour  in  strange  place  because  no  one  was  present  to  meet 
her,  the  notice  of  her  arrival  being  contained  in  telegram  and  importance  of  its 
being  sent  being  disclosed  to  sending  agent;  Green  v.  Western  U.  Teleg.  Co.  136 
N.  C.  504,  67  L.R.A.  992,  103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349, 
holding  recovery  could  be  had  for  mental  anguish  for  failure  to  send  message 
announcing  arrival  of  young  girl  on  midnight  train  alone  in  town  in  which  she 
was  a  stranger. 

Cited  in  footnotes  to  Green  v.  Western  U.  Teleg.  Co.  67  L.R.A.  9S5,  which 
sustains  liability  of  telegraph  company  for  mental  anguish  of  16  year  old  girl 
in  being  compelled  to  drive  two  miles  in  strange  city  after  midnight  with  a 
strange  driver  due  to  its  failure  to  deliver  telegram;  Hancock  v.  Western  U. 
Teleg.  Co.  69  L.R.A.  403,  which  denies  right  to  damages  for  mere  disappoint- 
ment and  regret  from  failure  of  telegraph  company  promptly  to  deliver  a  death 
message;  Western  U.  Teleg.  Co.  v.  Reid,  70  L.R.A.  289,  which  denies  father's 
right  to  recover  for  mental  anguish  in  witnessing  suffering  of  chilld  because  of 
telegraph  company's  failure  promptly  to  deliver  telegram  summoning  physician. 

Cited  in  note  (117  Am.  St.  Rep.  303)  on  mental  anguish  as  element  of  dam- 
ages recoverable  for  failure  to  transmit  and  deliver  telegrams. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  666,  49  L.R.A. 
(X.S.)  229,  115  Pac.  879,  Ann.  Cas.  191 2D,  824,  holding  that  in  absence  of  stat- 
ute, damages  are  not  recoverable  for  mental  distress  alone,  caused  by  negligent 
delay  in  delivering  telegram. 

65  L.  R.  A.  672,  PAINTER  v.  KAISER,  27  Xev.  421,  103  Am.  St.  Rep.  772,  76  Pac. 

747,  1  Ann.  Cas.  765. 
Followed  without  discussion  in  Esdcn  v.  Kaiser,  27  Xev.  434,  76  Pac.  1134. 

65  L.  R.  A.  676,  BIGELOW  v.  WHITCOMB,  72  X.  H.  473,  57  Atl.  680. 
Title  in   laiida  taken   for  public  u«e. 

Cited  in  Lyford  v.  Laconia,  75  X.  H.  227,  22  L.R.A.  (X.S.)    1066,  72  Atl.  1085, 
holding    reversioner    of    property    granted    to    church    society    can    only    recover 
nominal  damages  on  taking  by  city  of  the  land  for  enlargement  of  public  library 
and  park. 
Hi Klits   of   abutting-    property    owners. 

Cited  in  Darling  v.  Xewport  Electric  Light  Co.  74  X.  H.  516,  69  Atl.  885, 
holding  property  owner  may  maintain  trespass  against  electric  light  company 
for  cutting  overhanging  branches  of  his  trees  which  extend  into  street. 

65  L.  R.  A.  682,  RODMAX  v.  ROBIXSOX,  134  X.  C.  503,  101  Am.  St.  Rep.  877,  47 

S.  E.  19. 
Validity   of   acts    done   on    Sunday. 

Cited  in  Tuttle  v.  Tuttle,  146  X.  C.  493,  125  Am.  St.  Rep.  481,  59  S.  E.  1008, 
holding  the  rendition  of  a  verdict  on  Sunday  is  valid. 
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Breach   of  contract    to   convey    In  ml. 

Cited  in  LeRoy  v.  Jacobosky,  130  X.  C.  459,  67  L.R.A.  983,  48  S.  E.  796,  hold- 
ing where  party  contracts  to  convey  land  and  breaches  contract  by  sale  at  public 
auction,  an  action  for  damages  may  be  maintained  therefor. 
Illegality   of  contract   a*   defense. 

Cited  in  McNeill  v.  Durham  &   C.  R.  Co.   13.3  X.  C.  686.  67  L.R.A.  232,  47  S, 
E.  7(55,  holding  railroad  cannot  claim  as  defense  to  injury  to  one  riding  on  pass 
that  pass  was  issued  in  violation  of  statute. 
Mutuality   of  contract. 

Cited  in  Soloman  v.  Wilmington  Sewerage  Co.  142  X.  C.  447,  6  L.R.A.  (N.S.) 
396,  55  S.  E.  300,  holding  there  would  not  be  a  decree  for  specific  performance 
of  contract  to  furnish  sewerage  facilities  at  agreed  rental  but  not  binding  pat- 
rons to  continue  to  pay. 
Specific    performance    of    contracts. 

Cited  in  note  (128  Am.  St.  Rep.  393)  on  refusal  of  specific  performance  of 
valid  contract  for  reason  that  it  is  not  fair  and  equitable. 

65  L.  R.  A.  689,  AYCOCK  v.  HAMPTOX,  84  Miss.  204,  105  Am.  St.  Rep.  424, 

36  So.  245. 
Hia-lit    to  custody  of  illegitimate  child. 

Cited  in  Allison  v.  Bryan,  26  Okla.  527,  30  L.R.A.  (X.S.)  153,  138  Am.  St.  Rep. 
988,  109  Pac.  934.  holding  that  mother  of  illegitimate  child  is  entitled  to  its- 
custody  under  statute,  and  such  child  cannot  be  adopted  without  her  consent, 
although  father,  who  acting  under  statute,  had  effected  its  legitimation  and  con- 
sented to  adoption. 

65  L.  R.  A.  697,  STATE  EX  REL.  MIAL  v.  ELLINGTON,  134  X.  C.  131,  46  S, 

E.  961. 
legislative   powers   over   offices   and   agencies   of   government. 

Cited  in  Gray  v.  McLendon,  134  Ga.  250,  67  S.  E.  859,  holding  that  public  office 
is  not  property  of  incumbent,  and  when  he  is  removed  therefrom  he  is  not  de- 
prived of  any  property;  Xew  Hanover  County  v.  Stedman,  141  X.  C.  451,  54 
S.  E.  269,  holding  although  office  of  sheriff  is  constitutional,  legislature  could 
regulate  his  fees  on  matter  of  collection  of  taxes;  Fortune  v.  Buncombe  County, 
140  X.  C.  331,  52  S.  E.  950,  holding  where  county  office  is  constitutional  but 
duties  are  statutory,  the  legislature  may  within  reasonable  limits  change  the 
duties  and  diminish  the  emoluments  of  the  office;  Jones  v.  Madison  County,  135 
X.  C.  228,  47  S.  E.  753  (dissenting  opinion),  on  validity  of  grant  of  power  to 
county  commissioner  to  issue  new  bonds;  Jones  v.  Madison  County,  137  X.  C. 
597,  50  S.  E.  291,  holding  legislature  had  power  to  authorize  the  funding  floating 
indebtedness  and  refunding  of  bonds  of  certain  county. 
Impairment  of  contract  ri^li  IN. 

Cited  in  State  v.  Fulton,  149  X.  C.  500,  63  S.  E.  145   (dissenting  opinion),  on 
adherence  to  court  decision  as  a  contract  with  public. 
—  Change     or     Impairment     of     officer's     salary. 

Cited  in  Wilmington  v.  Bryan,  141  X.  C.  673,  54  S.  E.  543,  holding  counsel  who 
make  contract  with  city  attorney  for  collection  of  tax  arrearages  make  contract 
with  attorney  as  agent,  and  he  has  no  contract  right  which  is  impaired  by  repeal 
of  statute  authorizing  collection  of  arrearages  and  employment  of  counsel. 

Cited  in  note  (26  L.R.A. (X.S.)  291)  on  applicability  to  nonconstitutional 
officer  of  constitutional  provision  against  increase  of  salary  during  term. 
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Co  L.  R.  A.  717,  CLEGG  v.  SOUTHERN  R.  CO.  335  N.  C.  148,  47  S.  E.  667. 

65  L.  R.   A.   722,  DUVAL  v.  ATLANTIC   COAST  LINE  R  CO.   134  N.  C.  331, 

101  Am.  St.  Rep.  830,  46  S.  E.  750. 
Violation    of   city    ordinance   as   evidence    of   negligence. 

Cited   in  Wilson  v.  Atlantic  Coast  Line  R.   Co.   142  N.  C.   338,  55   S.   E.  257, 
holding   negligence  may   be  inferred  from   violation   of   city   ordinance    requiring 
a  man  on  end  of  car  being  switched  approaching  a  crossing. 
Imputed    negligence. 

Cited  in  Slmltz  v.  Old  Colony  Street  R.  Co.  193  Mass.  310,  8  L.R.A.  (N.S.) 
610,  118  Am.  St.  Rep.  502,  79  N.  E.  873,  9  Ann.  Cas.  402,  holding  negligence  of 
driver  of  private  vehicle  is  not  to  be  imputed  to  one  who  as  guest  is  riding 
gratuitously  and  personally  in  exercise  of  all  the  care  which  ordinary  caution 
requires;  Loso  v.  Lancaster  County,  77  Neb.  473,  8  L.R.A. (N.S.)  630,  109  N.  VV. 
752,  holding  negligence  of  driver  of  private  vehicle  not  imputable  to  one  riding 
with  him  as  guest;  Baker  v.  Norfolk  &  S.  R.  Co.  144  N.  C.  44,  56  S.  E.  553, 
holding  negligence  of  one  who  drives  near  a  railroad  train  cannot  be  imputed  to 
one  who  is  riding  with  him  as  guest;  Davis  v.  Seaboard  Air  Line  R.  Co.  136 
N.  C.  117,  48  S.  E.  591,  1  Ann.  Cas.  214,  holding  in  action  by  father  as  adminis- 
trator for  death  of  child  by  wrongful  act,  his  contributory  negligence  may  be 
shown  in  defense. 

Cited  in  footnotes  to  McKernan  v.  Detroit  Citizens'  Street  R.  Co.  68  L.R.A. 
347,  which  holds  negligence  of  driver  of  fire  engine  in  colliding  with  street  car 
not  imputable  to  fireman  riding  on  engine;  St.  Louis  &  S.  F.  R.  Co.  v.  McFall, 
69  L.R.A.  217,  which  holds  engineer's  negligence  resulting  in  collision  not  im- 
putable to  conductor;  Markowitz  v.  Metropolitan  Street  R.  Co.  69  L.R.A.  389, 
which  holds  negligence  of  driver  imputable  to  employer  seated  beside  him; 
Colorado  &  Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  denies  right  of 
recovery  for  death  by  collision  with  train  of  one  joining  with  driver  of  convey- 
ance in  testing  danger  of  attempting  to  cross  tracks  in  front  of  train. 

Cited  in  notes  (8  L.R.A.  (N.S.)  601,  608,  616,  654,  670)  on  imputed  negli- 
gence of  driver  to  passenger;  (18  L.R.A.  (N.S.)  321)  on  contributory  negligence 
of  parent  or  custodian  as  bar  to  action  by  child  for  negligent  injuries;  (110  Am. 
St.  Rep.  291-293)  on  imputed  negligence. 

65  L.  R.  A.  729,  COW  AX  v.   ROBERTS,  134  N.  C.  415,  101    Am.  St.  Rep.  845, 

46  S.  E.  979. 
Contract    of    guaranty. 

Cited  in  note   (105  Am.  St.  Rep.  502.  513,  522)   on  contract  of  guaranty. 
—  Consideration. 

Cited  in  note  (105  Am.  St.  Rep.  508,  511)  on  consideration  for  contract  of  guar- 
anty. 
Fixing   liability   on    guaranty    of    payment. 

Cited  in  Voorhees  v.  Porter,  134  N.  C.  601,  65  L.R.A.  740,  47  S.  E.  31,  holding 
'  one  who  is  absolute  guarantor  of  payment  is  liable  immediately  on  default  of 
principal  and  he  may  be  sued  without  first  exhausting  right  against  principal; 
Mudge  v.  Varner,  146  N.  C.  149,  59  S.  E.  540,  holding  obligation  of  guarantor  of 
payment  to  pay  becomes  absolute  on  default  of  principal. 
Necessity  of  notice  to  bind  guarantor. 

Cited  in  Johnson  v.  Lassiter,  155  N.  C.  53,  71  S.  E.  23,  holding  that  endorser 
of  nonnegotiable  note  in  blank  after  maturity  is  held  to  be  guarantor  of  pay- 
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ment  and  is  not  entitled  to  notice  of  dishonor  or  to  discharge  from  liability  by 
failure  of  endorser  to  proceed  against  maker. 

Cited  in  note  (16  L.R.A.  (X.S.)  3.14,  105  Am.  St.  Rep.  514)  on  necessity  of 
notice  of  acceptance  to  bind  guarantor. 

65  L.  R.  A.  736.  VOORHEES  v.  PORTER,  134  X.  C.  55)1.,  47  S.  E.  31. 
Mensnre  of  relief   under  prayer. 

Cited  in  Council!  v.  Bailey,  154  N.  C.  57,  69  S.  E.  760,  holding  that  in  suit 
for  specific  performance  brought  by  vendor,  measure  of  relief  is  not  controlled 
by  relief  demanded  in  complaint,  but  by  facts  set  out  in  pleading;  Stacey  Cheese 
Co.  v.  Pipkin,  155  N.  C.  401,  37  L.R.A.  (X.S.)  616,  71  S.  E.  442,  to  the  point 
that  neither  particular  form  of  statement  nor  special  prayer  for  relief  should  be 
allowed  as  determinative  or  controlling  as  to  character  of  action  or  relief  to 
which  party  is  entitled:  Carson  v.  Hunting.  154  N.  C.  534,  70  S.  E.  923,  holding 
that  upon  allegation  and  proof  that  defendant  sold  cotton  seed  meal,  without 
branding  or  tagging  bags  as  required  by  section  3957  Revisal,  fact  that  relief  un- 
der section  3960  is  demanded  does  not  prevent  recovery  under  former  section; 
Reid  v.  King,  158  X.  C.  89,  73  S.  E.  168;  Ludwick  v.  Penny,  158  N.  C.  113, 
73  S.  E.  228;  Summit  Silk  Co.  v.  Kinston  Spinning  Co.  154  N.  C.  430,  70  S.  E. 
S20,  Ann.  Cas.  19] 2A,  897, — holding  that  it  is  not  language  of  prayer,  but  alle- 
gations of  pleading  that  determine  extent  of  relief  to  be  granted;  Williams 
v.  Carolina  &  W.  R.  Co.  144  X.  C.  505,  12  L.R.A. (X.S.)  193,  57  S.  E.  216,  12  Ann. 
Cas.  1000,  holding  actual  damages  could  be  recovered  for  failure  of  engineer  to 
stop  train  at  siding  on  signal  although  no  actual  damages  had  been  alleged,  the 
complaint  alleging  wilful  disregard  of  rights  and  negligent  inattention  on  part  of 
engineer;  Bradburn  v.  Roberts,  148  X.  C.  218,  61  S.  E.  617,  holding  court  will 
order  a  sale  of  mortgaged  property  and  apply  proceeds  to  payment  of  incumbraiice 
if  parties  are  entitled  thereto' although  prayer  for  relief  is  for  strict  foreclosure 
and  if  redemption  is  not  made  title  shall  pass  to  mortgagee  until  debt  is  paid. 
Kiiiht  under  contract  with  another. 

Cited   in   Morganton   Hardware  Co.   v.   Morganton   Graded   Schools,   151    N.   C. 
509,  66  S.  E.  583,  holding  subcontractor  had  no  claim,  there  being  no  privity  of 
contract. 
Contract  to  answer  for  debt  of  another. 

Cited  in  Peele  v.  Powell,  156  X.  C.  557,  73  S.  E.  234,  holding  that  obligation 
•of  promisor  for  debt,  etc.,  of  another  is  original  and  binding  if  made  at  time 
or  before  debt  is  created,  when  credit  is  given  solely  to  promisor  or  to  both; 
Dale  v.  Gaither  Lumber  Co.  152  N.  C.  654,  28  L.R.A.  (N.S.)  409,  68  S.  E.  134, 
holding  where  person  has  contract  to  cut  and  stack  timber  for  defendant  and 
he  hires  plaintiff  to  perform  the  work  an  agreement  by  defendant  to  hold 
out  of  money  due  such  person  amount  owed  plaintiff  is  a  new  and  original 
undertaking  and  not  in  statute  of  frauds;  Marrow  v.  White,  151  XT.  C.  96,  65  S. 
E.  746,  holding  promise  by  seller  who  had  sold  goods  to  tenant  on  credit, 
that  he  would  pay  landlord  certain  sum  if  he  would  let  tenant  alone  until  he  had 
gathered  and  sold  the  rest  of  his  crop,  was  independent  contract  or  consideration, 
and  not  barred  by  statute  of  frauds;  Satterfield  v.  Kindley,  144  N.  C.  461,  15 
L.R.A.(N.S.)  402,  57  S.  E.  145,  12  Ann.  Cas.  1098,  holding  agreement  by  stock- 
holder of  corporation  before  the  sale  under  order  of  court  of  its  property  that  he 
would  bid  in  property  for  enough  to  pay  debts  regardlless  of  other  bids,  whereby 
creditors  refrained  from  bidding,  is  not  void  as  promise  to  answer  for  debt  of 
another;  Deaver  v.  Deaver,  137  N.  C.  244,  49  S.  E.  113,  holding  purchase  of  land 
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on  consideration  of  paying  debt  due  third  person  is  a  ne\v  and  original  considera- 
tion and  is  not  a  promise  to  answer  for  debt  of  another  within  statute  of  frauds. 
Xecessity  of  damage  to  support  action  for  indemnity. 

Cited  in  Wood  v.  Kincaid.  144  X.  C.  395,  57  S.  E.  4,  on  liability  of  indemnity 
company  to  employ  injured  by  employer's  negligence  where  contract  provides 
for  liability  only  where  employer  has  been  damnified. 

Distinguished  in  Clark  v.  Bonsai  &  Co.  157  X.  C.  275,  72  S.  E.  954,  holding  that 
when   contract   of   indemnity   is   clearly   against  loss  or   damage,   no   action   will 
lie  in  favor  of  insured  until  some  damage  has  been  sustained,  either  by  payment 
of  whole  or  some  part  of  employee's  claim. 
Statements   of   counsel   as   admission    or    estoppel. 

Cited  in  Hicks  v.  Xaomi  Falls  Mfg.  Co.  138  X.  C.  324,  50  S.  E.  703,  holding 
statements  of  attorney's  opinion  adverse  to  client  on  facts  as  reported  to  him 
are  inadmissible  against  client. 

65  L.  R.  A.  742,  THOMAS  v.  HARRINGTON,  72  X.  H.  45,  54  Atl.  285. 
Liability    for   act    of    independent    contractor. 

Cited  in  Theobald  v.  Shepard,  75  X.  H.  57,  71  Atl.  26,  to  the  point  owner 
of  building  was  liable  for  injury  caused  by  moving  building  along  street  although 
work  was  done  by  contractor;  Cameron  Mill  &  Elevator  Co.  v.  Anderson.  34 
Tex.  Civ.  App.  100,  78  S.  W.  8,  holding  one  who  lias  authority  from  city  to 
make  excavation  in  street  not  relieved  from  liability  for  injury  from  negligent 
failure  to  place  guards  around  excavation  because  it  has  turned  work  over 
to  independent  contractor;  Stevens  v.  United  Gas  &  Electric  Co.  73  X.  H.  166, 
70  L.R.A.  122,  60  Atl.  848,  holding  electric  company  having  wires  carrying  high 
voltage  owes  to  servant  of  independent  contractor  engaged  in  erecting  building 
for  such  company  the  nondelegable  duty  of  reasonable  care  in  protecting  him 
against  danger;  Hunter  v.  Southern  R.  Co.  152  X.  C.  688,  29  L.R.A.  (X.S.) 
855,  136  Am.  St.  Rep.  854,  68  S.  E.  237,  holding  railroad  which  in  widening  of 
roadway  negligently  causes  injury  from  blasting  operations  it  is  not  relieved 
from  liability  for  further  injury  because  it  turns  work  over  to  independent 
contractor  who  conducts  work  in  same  negligent  way;  Rock  v.  American  Constr. 
Co.  120  La.  834,  14  L.R.A. (X.S.)  654,  45  So.  741,  holding  as  municipality  would 
be  liable  for  injury  from  the  negligent  leaving  of  sidewalk  in  defective  condition, 
a  public  utility  company  to  whom  was  granted  privilege  of  making  excavations 
therein  would  also  be  liable. 

Annotation  cited  in  Falender  v.  Blackwell,  39  Ind.  App.  127,  79  X.  E.  393,  hold- 
ing defendant  liable  for  performance  of  work  in  manner  and  by  means  called 
for  by  contract,  under  allegation  of  "knowledge,  connivance  and  direction"  of 
party  sought  to  be  held;  Foehr  v.  Xew  York  Short  Line  R.  Co.  40  Pa.  Super. 
Ct.  18,  holding  railroad  company  liable  for  obstruction  of  private  right  of  way 
in  the  construction  of  a  bridge,  although  work  is  let  to  contractor  over  whom 
defendant  retains  right  of  direction  of  work,  alteration  during  its  progress,  and 
right  to  discharge  contractor's  servants  and  right  to  suspend  or  terminate  work 
without  liability  to  the  contractor. 

Cited  in  notes  (65  L.R.A.  621)  on  general  rules  as  to  absence  of  liability  of 
employer  for  torts  of  independent  contractor;  (65  L.R.A.  833,  834,  837)  on  lia- 
bility for  injuries  caused  by  performance  of  work  by  independent  contractor 
which  is  dangerous  unless  certain  precautions  are  observed;  (66  L.R.A.  120, 
121,  146)  on  liability  for  acts  of  independent  contractor  where  injuries  result 
from  nonperformance  of  absolute  duties  of  employer;  (66  L.R.A.  941)  on  lia- 
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ibility  for  injuries  occurring  in  performance  of  work  by  independent  contractor 
where  employer's  own  act  is  a  proximate  cause;  (16  L.R.A. (N.S.)  255)  on 
liability  for  torts  of  independent  logging  contractor;  (17  L.R.A. (N.S.)  790) 
on  liability  for  acts  of  independent  contractor  in  setting  out  fire;  (32  L.R.A. 
(N.S.)  890)  on  connection  with  or  participation  in  nuisance  essential  to  responsi- 
bility. 

-65  L.  R.  A.  757,  CLAPP  v.  HOUG,  12  N.  D.  600,  102  Am.  St.  Rep.  589,  98  N.  W. 

710. 
Administration   of  estates   of  absentees*. 

Cited  in  note  (4  L.R.A.  (X.S.)  944)  on  constitutionality  of  statutes  providing 
for  administration  of  absentee's  estate. 

Disapproved  in  Cunnius  v.  Reading  School  Dist.  198  U.  S.  475,  49  L.  ed. 
1132,  25  Sup.  Ct.  Rep.  721,  3  Ann.  Gas.  1121,  upholding  statute  providing  special 
proceedings  for  administration  of  estate  of  absentees;  Nelson  v.  Blinn,  197  Mass. 
281,  15  L.R.A. (N.S.)  653,  125  Am.  St.  Rep.  364,  83  N.  E.  889,  14  Ann.  Cas. 
147,  upholding  validity  of  statute  providing  for  distribution,  after  reasonable 
notice,  of  property  of  one  who  has  absented  himself  for  period  of  fourteen  years. 

65  L.R.A.  762,  BARRY  v.  TRUAX,  13  N.  D.  131,  112  Am.  St.  Rep.  662,  99  N.  W. 

769,  3  Ann.  Cas.   191. 
Right  to  trial  by  jnry. 

Cited  in  Smith  v.  Kunert,  17  N.  D.  124,  115  N.  W.  76,  holding  right  to  trial 
by  jury  means  right  as  it  existed  at  and  prior  to  adoption  of  state  constitution, 
and  compulsory  reference  was  proper  where  case  involved  examination  of  a  long 
account,  such  reference  being  proper  before  adoption  of  constitution. 
Chang'e  of  venne  at  state's  motion. 

Followed  in  Zinn  v.  District  Ct.  17  N.  D.  138,  114  N.  W.  472,  holding  state 
may  obtain  change  in  place  of  trial  of  criminal  action  the  same  as  an  accused. 

Cited  in  Crocker  v.  Superior  Ct.  Justices,  208  Mass.  177,  94  N.  E.  369,  21  Ann. 
•Cas.  1061,  holding  that  it  is  within  power  of  superior  court  to  order  change 
of  place  of  trial  for  felony  when  satisfied  that  impartial  trial  cannot  be  had 
within,'  county  where  venire  is  laid  in  indictment;  State  ex  rel.  Hornbeck  v. 
Durflinger,  73  Ohio  St.  161,  76  N.  E.  291,  upholding  validity  of  act  authorizing 
change  of  venue  in  criminal  action  on  application  of  state  from  county  where 
offense  was  committed  to  adjoining  county;  State  v.  Winchester,  19  N.  D.  765, 
122  N.  W.  Ill  (dissenting  opinion);  State  v.  Winchester,  18  N.  D.  544,  122 
JsT.  W.  1111,  21  Ann.  Cas.  1196  (dissenting  opinion), — on  right  to  obtain  change 
of  place  of  trial  in  criminal  case  on  application  of  state's  attorney. 

65  L.  R.  A.  771,  NORTHWESTERN  TELEPH.  EXCH.  CO.  v.  ANDERSON,  12 

N.  D.  585,  102  Am.  St.  Rep.  580,  98  N.  W.  706,  1  Ann.  Cas.  110. 
Interference   with   wires   In   use   of   street    for   moving   building;*. 

Cited  in  Edison  Electric  Light  &  P.  Co.  v.  Blomquist,  185  Fed.  620,  holding 
that  ordinance  requiring  electric  light  and  telephone  companies,  at  their  own 
•expense  to  displace  wires  when  licensed  house  mover  requests  them  to  do  so  is 
invalid;  Edison  Electric  Light  &  P.  Co.  v.  Blomquist,  110  Minn.  167,  136  Am. 
St.  Rep.  460,  124  N.  W.  969,  holding  use  of  street  for  moving  house  is  extra- 
ordinary one  and  house  mover  under  license  "not  allowing  interference  with 
wires  on  route"  would  have  no  right  to  interfere  with  wires  and  lamps  of  lighting 
-company  in  street;  Kibbie  Teleph.  Co.  v.  Landphere,  151  Mich.  313,  16  L.R.A. 
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(N.S.)  690,  115  N.  W.  244,  holding  use  of  street  for  moving  building  was  an 
extraordinary  and  unusual  one,  so  that  rights  of  telephone  company  under 
statute  granting  it  right  to  maintain  vires  so  as  not  to  interfere  with  "other 
public  use"  of  road  were  superior  to  those  of  house  mover;  Ft.  Madison  Street 
R.  Co.  v.  Hughes,  137  Iowa,  127,  14  L.R.A.(N.S.)  451,  114  N.  W.  10,  on  right 
of  street  car  company  to  injunction  against  moving  of  house  lengthwise  with 
its  tracks  causing  interference  with  operation  of  cars. 

Cited    in   notes    (14    L.R.A.  (N.S.)    448)    on   interference   with   wires   of   public 
service  corporation   in  moving  house  along  street;    (125   Am.   St.   Rep.   351)    on 
grant  by  city  of  right  to  use  streets  and  sidewalks  for  moving  building. 
Effect   of  acceptance   of  telephone   franchise. 

Cited  in  Mitchell  v.  Dakota  Cent.  Teleph.  Co.  25  S.  D.  417,  127  N.  W.  582, 
holding  that  telephone  company  accepting  franchise  requiring  payment  to  city 
of  certain  portion  of  its  receipts  as  compensation  for  use  of  streets,  is  estopped 
from  pleading  that  such  requirement  is  ultra  vires. 

65  L.  R.  A.  776,  HUMPHREYS   v.   STATE,  70  Ohio  St.  67,   101    Am.   St.   Rep. 

888,  70  N.  E.  957,  1  Ann.  Cas.  233. 
Exemptions    from     inheritance    taxation. 

Cited  in  Re  Speed,  216  111.  26,  108  Am.  St.  Rep.  189,  74  N.  E.  809,  holding  act 
exempting  charitable  bequests  from  inheritance  taxation  did  not  apply  to  foreign 
corporations;  Re  Hickok,  78  Vt.  263,  62  Atl.  724,  6  Ann.  Cas.  578,  holding 
exemption  of  charitable  bequests  from  inheritance  taxation  did  not  apply  to 
foreign  corporations;  Re  Crawford,  148  Iowa,  62,  ]26  N.  W.  774,  holding  a 
bequest  to  religious  and  charitable  association  organized  under  the  laws  of  a 
foreign  state  was  not  exempt  from  a  collateral  inheritance  tax. 

Cited  in  notes    (127  Am.  St.  Rep.  1059)    on  exemptions  from  inheritance  tax- 
ation;   (17  L.R.A.  (N.S.)    734)    on  right  of  charitable,  etc.,  institution  to  exemp- 
tion from  taxation  as  affected  by  geographical  field  of  operation. 
Political   status   of  corporation. 

Cited  in  Re  Speed,  216  111.  29,  108  Am.  St.  Rep.  189,   74  N.  E.  809,  holding 
foreign  corporation   is  not  a  citizen  within  constitutional  provision  establishing 
equality  of  privileges  and  immunities,  nor  constitutional  amendment  prohibiting 
abridging  of  immunities. 
Constitutionality    of    inheritance    taxes. 

Cited  in  notes  (127  Am.  St.  Rep.  1050;  33  L.R.A.  (N.S.)  598,  599)  on  con- 
stitutionality of  inheritance  taxes. 

65  L.  R.  A.  783,  LIVESLEY  v.  JOHNSTON,  45  Or.  30,   106  Am.  St.   Rep.  647, 
76  Pac.  13,  946. 

Motion  to  recall  mandate  in  47  Or.   194,  82  Pac.  854. 

Later  appeal  in  48  Or.  49,  84  Pac.  1044. 
Specific  performance  of  contracts. 

Cited  in  footnote  to  Frank  v.  Stratford-Handcock,  67  L.R.A.  571,  which  holds 
absence  of  obligation  of  one  having  option  to  purchase  land  to  make  the  pur- 
chase no  bar  to  his  right  to  have  contract  enforced  against  vendor. 

Cited  in  note    (128  Am.  St.  Rep.  412)    on  refusal   of  specific  performance  of 
valid  contract  for  other  reason  than  that  property  is  of  a  particular  class. 
— —  Sale  of  personalty. 

Cited  in  Livesley  v.  Heise,  45  Or.  153,  76  Pac.  952,  holding  that  contract  to 
sell  part  of  crops  to  be  raised  during  series  of  years  at  specified  price  is  enforce- 
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able;  Olympia  Bottling  Works  v.  Olyinpia  Brewing  Co.  56  Or.  94,  107  Pac. 
969,  holding  that  agreement  to  act  as  sales  agent  for  brewery  for  certain  time, 
which  stipulates  that  at  close  of  such  time  agent  shall  have  option  for  another 
period  of  time  subject  to  revision  of  prices  of  beer  ruling  at  that  time,  is 
enforceable;  Texas  Co.  v.  Central  Fuel  Oil  Co.  114  C.  C.  A.  21,  194  Fed.  19, 
holding  that  it  is  no  objection  to  specific  enforcement  of  contract  for  sale  of 
production  oil  wells,  to  be  delivered  to  purchaser's  pipe  line,  that  contract  ex- 
tends over  term  of  years,  there  being  no  personal  services,  skill  or  judgment 
required,  nor  anything  likely  to  require  supervision  of  court;  Ridenbaugh  v. 
Thayer,  10  Idaho,  671,  80  Pac.  229.  holding  specific  performance  of  contract  to 
deliver  certain  amount  of  chopped  wood  will  be  enforced  where  part  has  been 
delivered  and  delivery  of  rest  is  refused  unless  there  is  partial  release. 
Concurrent  legral  and  equitable  relief. 

Cited  in  Hall  v.  Dunn,  52  Or.  479,  25  L.R.A.(N.S.)    106.  07   Pac.  811,  holding 
a    court   of   equity   has   authority   to  grant   a   temporary    injunction    prohibiting 
county   court   from   making   order   declaring   result   of   election    in   favor   of   pro- 
hibition, where  court  of  law  has  concurrent  jurisdiction. 
Breach   of  contract  of  sale. 

Cited  in  Gonter  v.  Klaber  &  Co.  67  Wash.  85,  120  Pac.  533,  holding  that 
rejection  of  hops  equal  to  sample  furnished,  after  inspection  of  bulk  is  breach  of 
contract  of  sale  "subject  to  inspection." 

65  L.  R.  A.  790,  HOOVER  v.  KING,  43  Or.  281,  99  Am.  St.  Rep.  754,  72  Pac. 

8SO. 
Xntiire   of  suit   for   possession  of  realty. 

Cited  in  Neal  v.  Davis,  53  Or.  436,  99  Pac.  69,  holding  in  suit  by  heirs  to 
recover  possession  a  judgment  for  defendant  on  pleadings  because  of  disclosure 
of  running  of  statute  of  limitation  could  not  be  sustained,  as  running  of  statute 
would  not  invest  defendant  with  title  but  would  authorize  judgment  of  dis- 
missal; Zeuske  v.  Zeuske,  55  Or.  78,  103  Pac.  648,  Ann.  Cas.  1912A,  557  (dis- 
senting opinion),  on  occupancy  of  property  by  defendant  as  sufficient  to  require 
proof  of  plaintiff's  right,  in  ejectment,  even  though  latter  shows  legal  title  in 
him. 
\onsnlt. 

Cited  in  Mulkey  v.  Day,  49  Or.  314,  89  Pac.  957,  holding  where  date  is  fixed 
for  trial  in  justice  court  and  plaintiff  does  not  appear,  the  justice  erroneously 
grants  nonsuit  against  plaintiff  when  he  is  not  at  issue  with  all  defendants  in 
the  case;  Northern  P.  R.  Co.  v.  Spencer,  56  Or.  253,  108  Pac.  180,  holding  that 
action  of  court  in  dismissing  action  before  final  submission  cannot  be  taken 
as  adjudication  on  merits,  where  no  findings  are  made. 
F'ormer  judgment. 

Cited  in  Taylor  v.  Taylor,  54  Or.  577,  103  Pac.  524,  holding  awarding  of 
alimony  and  decreeing  execution  of  deed  from  husband  to  wife  constitute  ad- 
judication of  monetary  transactions  between  parties  which  cannot  be  attacked 
in  subsequent  suit  by  wife  against  husband  for  sale  of  part  of  realty  and 
diversion  of  proceeds. 
Coiieluslvenems  In  second  trial. 

Cited  in  Scott  v.  Ford,  52  Or.  300,  97  Pac.  99,  holding  where  defendant  after 
second  trial  after  making  of  findings  by  court  moves  for  judgment,  but  court 
on  its  own  motion  sets  findings  aside  and  grants  new  trial,  and  after  amended 
complaint  is  filed  an  answer  is  made  thereto  and  after  trial  court  makes  same 
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findings,  defendant  does  not  lose  right  to  move  for  judgment  on  findings  made 

at  second  trial. 

Coiiclusivencss  of  judgment  in  ejectment  as  to  title. 

Cited  in  Carroll  v.  McLaren,  60  Or.  239,  118  Pac.  1034,  holding  that  judgment 
for  defendant  in  ejectment,  after  plaintiff  had  failed  to  prove  title  is  judgment 
on  merits  and  conclusive  on  question  of  title;  Weatherford  v.  McKay,  59  Or. 
560,  117  Pac.  969,  holding  that  under  statute  title  to  land  may  be  tried,  in  action 
to  recover  possession,  judgment  as  to  title  being  conclusive. 
Procedure  to  secure  new  trial. 

Cited  in  Oldland  v.  Oregon  Coal  &  Nav.  Co.  55  Or.  342,  99  Pac.  423,  to  the 
point  that  prior  to  enactment  of  1907,  new  trial  was  secured  by  motion  before 
rendition  of  judgment  to  set  aside  verdict  and  error  therein  was  so  far  as 
judgment  was  reviewable,  assignable  as  error  on  appeal  from  judgment. 

65  L.  R.  A.  793,  DIGHT  v.  CHAPMAN,  44  Or.  265,  75  Pac.  585. 
Debts  provable  in  bankruptcy. 

Cited   in   Re   Putnam,    193   Fed.   472,   holding   that   under   Bankruptcy   act   of 
1898,  equitable  claims  are  provable  if  within  purview  of  general  rules  of  equity, 
even  though  they  have  no  status  at  law. 
Notice   through    a«'eiit. 

Cited  in  Whigham  v.  Independent  Foresters,  51  Or.  494,  94  Pac.  968,  holding 
notice  of  physical  conditions  acquired  by  physician  in  caring  for  a  patient, 
he  also  being  examining  physician  of  insurance  association,  is  not  notice  to 
agent  so  as  to  estop  association  from  declaring  forfeiture  for  breach  of  warranty 
by  false  statements  in  application  as  to  physical  condition. 
Estoppel  to  deny  agency. 

Cited  in  Dillard  v.  Olalla  Min.  Co.  52  Or.  137,  96  Pac.  678,  holding  principal 
who  lures  agent  to  make  sale  of  real  estate  cannot  acquiesce  in  and  receive 
benefits  of  agent's  acts,  and  at  same  time  be  relieved  from  burdens  thereof. 

65  L.  R.  A.  799,  HOUSTON  v.  ZAHM,  44  Or.  610,  76  Pac.  641. 
Easement. 

Cited  in  Sweetland  v.  Grants  Pass  Power  Co.  46  Or.  92,  79  Pac.  337,  holding 
grant  to  power  company  "its  successors  and  assigns,  forever"  of  right  to  go  on 
land  and  make  abutment  for  dam  and  forever  repair  and  maintain  dam,  is 
oasemont  in  fee  appurtenant  to  grantee's  realty. 

Cited  in  note  (136  Am.  St.  Rep.  685)   on  creation  and  conveyance  of  easements 
appurtenant. 
Liability   of  grantee   on    covenants. 

Cited  in  note  (126  Am.  St.  Rep.  372)   on  liability  of  grantee  on  covenants  and 
conditions  in  deed. 
Estoppel   to   revoke   license. 

Distinguished  in  Shaw  v.  Proffitt,  57  Or.  220,  110  Pac.  1092,  Ann.  Cas.  191 3A, 
63,  holding  that  defendant,  acting  as  owner  of  land,  having  granted  plaintiff 
license  to  construct  ditch  through  it,  and  having  thereafter  acquired  title,  while 
recognizing  right  of  plaintiff  who  supposing  land  belonged  to  defendant,  had 
at  great  expense  constructed  ditch,  is  estopped  to  revoke  license. 
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65  L.  R.  A.  805,  WESTERN  U.  TELEG.  CO.  v.  UVALDE  NAT.  BANK,  97  Tex. 

219,  77  S.  W.  603,  1  Ann.   Cas.  573. 
Liability   of   telegraph    company    for   fraudulent    messages. 

Cited  in  Usher  v.  Western  U.  Teleg.  Co.  122  Mo.  App.  104,  98  S.  W.  84,  holding 
telegraph  company  not  liable  for  forged  message  sent  by  its  operator  acting  out- 
side the  scope  of  his  employment. 

Cited  in  note  (4  L.R.A. (N.S.)  182)  on  duty  of  telegraph  company  to  ascertain 
identity  or  authority  of  sender  of  message. 

65  L.  R.  A.  813,  HAWN  v.  STOLER,  208  Pa.  610,  57  Atl.  1115. 
Gifts  causa  mortis. 

Cited  in  Foley  v.  Harrison,  233  Mo.  545,  136  S.  W.  354,  holding  that  there 
may  be  valid  gift  causa  mortis  of  choses  in  action  and  money  locked  up  in 
box  of  safety  deposit  vault,  by  delivery  of  key  to  box  to  donee  and  words  giving 
donee  all  its  contents;  Bowanko's  Estate,  37  Pa.  Co.  Ct.  602,  holding  that  mere 
oral  declaration  by  husband  that  he  wishes  his  wife  to  have  certificate  of  deposit, 
made  half  hour  before  his  death  is  not  sufficient  to  constitute  gift  causa  mortis. 

Cited  in  footnote  to  Re  Collins,  68  L.R.A.  119,  which  sustains  gift  causa  mortis 
drawing  of  check  for  part  of  deposit  under  fear  of  impending  death  and  delivered 
to  drawee  with  directions  to  forward  it  to  the  bank  with  statement  that  it  is  to 
become  the  drawee's  property  in  case  of  drawer's  death. 

65  L.  R.  A.  816,  WAGENER  v.  LATHAM,  26  R.  I.  27,  57  Atl.  1058,  3  Ann.  Cas. 

578. 
Alimony    as    debt. 

Cited   in   Mowry   v.   Bliss,   28   R.   I.   117,   65   Atl.   616,   holding  under   statute 
enacted  in  consequence  of  cited  case  alimony  is  so  far  a  debt  as  to  be  enforce- 
able by  execution,  but  not  a  debt  which  a  poor  debtor  can  swear  off. 
Enforcement  of  foreign  alimony  decree. 

Cited  in  Campbell  v.  Campbell,  28  Okla.  843,  115  Pac.  1111,  holding  that 
decrees  of  another  state  for  future  payment  of  alimony  are  not  subject  of  annul- 
ment by  those  courts  as  to  past  due  instalments,  so  as  to  deprive  such  decrees 
of  protection  of  full  faith  and  credit  clause;  Rogers  v.  Rogers,  46  Ind.  App.  510, 
89  N.  E.  901,  holding  that  decree  of  divorce,  in  other  state  requiring  husband 
to  pay  four  dollars  per  week,  monthly,  until  further  order  of  court,  statute  of 
such  state  authorizing  alimony  payable  in  instalments,  constitutes  judgment 
for  money,  and  is  entitled  to  full  faith  and  credit;  Mayer  v.  Mayer,  154  Mich. 
389,  19  L.R.A. (N.S.)  247,  129  Am.  St.  Rep.  477,  117  N.  W.  890,  as  approving 
rule  that  court  will  enforce  foreign  alimony  decree,  but  limiting  enforcement  to 
decrees  which  are  a  finality;  Freund  v.  Freund,  71  N.  J.  Eq.  528,  63  Atl.  756, 
on  enforcement  of  foreign  decree  for  future  maintenance  subject  to  modification. 

Cited  in  note  (9  L.R.A. (N.S.)  1169)  on  action  to  recover  alimony  accruing 
under  decree  in  another  state. 

Distinguished  in  Hunt  v.  Monroe,  32  Utah,  437,  11  L.R.A. (N.S.)  252,  91  Pac. 
269,  sustaining  demurrer  to  complaint  seeking  enforcement  of  decree  for  fixed 
alimony  already  due  and  for  instalments  payable  in  future. 

65  L.  R.  A.  818,  FT.  WORTH  &  R.  G.  R.  CO.  v.  GLENN,  97  Tex.  586,  80  S.  W. 

992,  104  Am.  St.  Rep.  894. 
Who  may  maintain  action  for   nuisance. 

Cited  in  Towaliga  Falls  Power  Co.  v.  Sims,  6  Ga.  App.  753,  65  S.  E.  844.  on 
L.R.A.  Au.  Vol.  VI.— 67. 
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right  of  one  specially  damaged  in  person  or  purse  by  nuisance  to  recover  damages 
therefor,  irrespective  of  whether  he  has  interest  in  realty  damaged. 

Cited  in  note  (34  L.R.A.  (X.S.)  560)  on  right  of  one  in  possession  to  maintain 
action  for  nuisance  without  proving  title. 

65  L.  R.  A.  820,  INTERSTATE  NAT.  BANK  v.  CLAXTON,  97  Tex.  569,  104  Am. 

St.   Rep.  885,  80  S.   YV.   604. 
Liability  of   bank   to   depositor. 

Distinguished  in  Whitsett  v.  Peoples'  Nat.  Bank,  138  Mo.  App.  90.  119  S.  W. 
999,  holding  bank,  on  being  sued  by  depositor  for  deposit,  cannot  set  up  title 
in  another,  but  can  show  that  it  paid  out  deposit  of  transfer  on  its  books  to 
another  under  direction  of  depositor. 
Deposit  of  trust   funds. 

Cited  in  Brookhouse  v.  Union  Pub.  Co.  73  N.  H.  373,  2  L.R.A.  (N.S.)   998,  111 
Am.   St.   Rep.   023,   62  Atl.  219,   6  Ann.  Cas.  675,  holding  bank   in   which  trust 
funds  are  deposited  is  not  chargeable  with  liability  for  the  withdrawal  of  fund* 
by  trustee  for  his  own  purposes. 
Banker's  lien   on   deposit   by   factor. 

Cited  in  note  (111  Am.  St.  Rep.  424)  on  bankers's  liens  not  founded  on  contract 
on  deposits  by  agents  or  factors. 
Deposit   in   name   of  :<KCD  t. 

Cited  in  Silisbee  State  Bank  v.  French  Market  Grocery  Co.  103  Tex.  631,  34 
L.R.A. (N.S.)  1209,  132  S.  W.  465,  holding  that  money  on  deposit  in  bank  in 
name  of  certain  person,  "agent"  is  prima  facie  his  property,  and  subject  to 
garnishment  for  his  debt. 

65  L.  R.  A.  826,  ABBOTT  v.  THORNE,  34  Wash.  692,  101   Am.  St.  Rep.   1021, 
76  Pac.  302. 

65  L.  R.  A.  830,  FRANCAISE  v.  SARATOGA  VICHY  SPRINGS  CO.  46  C.  C.  A. 

418,  107  Fed.  459. 

Followed  without  discussion  in  Francaise  v.  Hegeman,  116  Fed.  102. 
Unfair  competition. 

Cited  in  Van  Hoboken  v.  Mohns,  112  Fed.  530,  holding  it  unfair  competition 
for  one  to  refill  peculiar  bottle  of  distinctive  shape  and  color  and  with  original 
seller's  firm  name,  address  and  registered  monogram  trade-mark  blown  in  glass, 
with  similar  liquor  which  he  sells  without  notice  that  it  is  not  genuine  though 
at  less  price  and  without  certain  labels  and  marks  used  on  original;  Draper  v. 
Skerrett,  116  Fed.  208,  holding  use  by  one  of  geographic  and  descriptive  name 
to  describe  article  may  be  unfair  competition  when  used  to  simulate  and  imitate 
article  of  another  who  originated  and  built  large  business  on  name  so  adopted; 
Francaise  v.  Schultz,  115  Fed.  196,  holding  it  not  unfair  competition  to  use 
tradename  of  another  in  combination  with  another  word  such  as  to  clearly  indi- 
cate a  different  article,  followed  by  other,  although  less  conspicuous,  words  to 
show  such  difference;  Sterling  Remedy  Co.  v.  Spermine  Medical  Co.  50  C.  C.  A. 
657,  112  Fed.  1003,  holding  while  there  can  be  no  trade-mark  in  a  name  de- 
scriptive of  quality,  it  cannot  be  used  by  one  dealer  to  put  upon  the  public 
the  goods  of  such  user  as  those  of  another  who  had  first  adopted  the  name. 

Cited  in  footnotes  to  Kipling  v.  G.  P.  Putnam's  Sons,  65  L.R.A.  873,  which 
holds  merely  placing  a  design  on  the  covers  of  an  edition  of  an  author's  works 
without  registering  it  as  a  trademark  or  giving  notice  that  it  is  such  does  not 
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protect  it  from  use  by  others:  Shaver  v.  Heller  &  M.  Co.  65  L.R.A.  878,  which 
sustains  right  to  injunction  against  unfair  use  of  names  "American  Ball  Blue" 
and  "American  Wash  Blue"  under  which  a  large  and  lucrative  trade  has  been 
built  up. 

Cited  in  notes  (45  L.  ed.  U.  S.  370;  26  L.R.A.  (X.S.)  79)  on  right  to  protection 
in  use  of  geographical  name;  (32  L.R.A.  (X.S.)  444)  on  protection  of  use  of 
descriptive  word  in  foreign  language  as  subject  of  trademark. 

65  L.  R.  A.  833,  JACOBS  v.  FULLER  &  H.  CO.  67  Ohio  St.  70,  65  X.  E.  617. 
Liability  for  act  of  independent  contractor. 

Cited  in  Rock  v.  American  Constr.  Co.  120  La.  834,  14  L.R.A. (X.S.)  6o3,  45 
So.  741,  holding  public  utility  company,  authorized  by  city  to  make  excava- 
tion in  street,  cannot  escape  liability  for  injury  to  pedestrian  from  falling  into 
the  unguarded  excavation  because  it  has  let  work  to  independent  contractor: 
Laffery  v.  United  States  Gypsum  Co.  83  Kan.  354,  45  L.R.A.  (X.S.)  930,  111 
Pac.  498,  Ann.  Cas.  1912A,  590,  holding  that  owner  is  responsible  for  injuries 
to  third  person  caused  by  work  done  by  independent  contractor,  where  contract 
directly  requires  performance  of  intrinsically  dangerous  work:  Frostman  v. 
Stirrat  &  G.  Invest.  Co.  65  Wash.  613,  118  Pac.  742,  holding  that  fact  that  it 
was  duty  of  independent  contractor  to  erect  staging  over  sidewalk  area  does 
not  relieve  owner  of  premises  from  liability  for  failure  to  have  staging  up,  where 
permit  for  building  was  issued  to  him  and  he  agreed  to  comply  with  ordinance: 
Giaconi  v.  Astoria,  60  Or.  37,  37  L.R.A.  (X.S.)  1158.  118  Pac.  180,  holding 
that  city  cannot  by  letting  contract  to  do  work  escape  liability  for  injury  to 
private  property  by  soft  earth  forced  thereon,  by  attempting  to  bring  street 
to  grade  by  dumping  earth  onto  unstable  sloping  bottom  of  gulch  which  crossed 
street. 

Cited  in  notes  (32  L.R.A. (X.S.)  890)  on  connection  with  or  participation  in 
nuisance  by  independent  contractor  essential  to  responsibility;  (65  L.R.A.  500) 
as  to  who  are  independent  contractors;  (65  L.R.A.  743)  on  liability  for  acts 
of  independent  contractor  where  injury  is  direct  result  of  work  contracted  for: 
(65  L.R.A.  621,  629)  on  general  rules  as  to  absence  of  liability  of  employer  for 
torts  of  independent  contractor;  (66  L.R.A.  120,  128)  on  liability  for  acts  of 
independent  contractor  where  injuries  result  from  nonperformance  of  absolute 
duties  of  employer;  (66  L.R.A.  941,  949)  on  liability  for  injuries  occurring^  in 
performance  of  work  by  independent  contractor  where  employer's  own  act  is  a 
proximate  cause;  (1  L.R.A. (X.S.)  284)  on  liability  of  master  to  servant  for 
failure  to  provide  independent  contractor  with  safe  appliances;  (16  L.R.A. (X.S.) 
255)  on  liability  for  torts  of  independent  logging  contractor;  (17  L.R.A. (X.S. > 
758)  on  liability  for  act  of  independent  contractor,  affecting  safety  of  highway; 
(17  L.R.A. (X.S.)  790)  on  liability  for  acts  of  independent  contractor  in  setting 
out  fire;  (34  L.R.A. (X.S.)  212)  on  liability,  in  absence  of  negligence,  for  dam- 
ages to  realty  from  substances  thrown  in  blasting. 
Illegal  employment  of  minors. 

Cited  in  Frank  Unnewehr  Co.  v.  Standard  Life  &  Acci.  Ins.  Co.  99  C.  C.  A.  490, 
176  Fed.  20,  holding  a  master  who  knowingly  puts  child  under  sixteen  years  of 
age  at  work  in  close  proximity  to  large  circular  saw,  contrary  to  statute,  and 
who  is  held  liable  in  action  by  child  for  injuries,  cannot  recover  from  indemnity 
insurance  company  under  policy  exempting  it  from  liability  for  injuries  suf- 
fered by  person  employed  contrary  to  law. 
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65  L.  R.  A.  856.  LANCASTER  v.  HAMBURGER,  70  Ohio  St.  156,  71  X.  E.  289, 

1  Ann.  Cas.  348. 
!  :t  \vfsil   acts  causing   injury  to  another. 

Cited  in  Iron  Molder's  Union  v.  Greenwald  Co.  4  Ohio  X.  P.  X.  S.  167,  16 
Ohio  S.  &  C.  P.  Dec.  683,  holding  the  acts  of  strike  leaders  in  peacefully  per- 
suading employees  of  complainant  to  leave  town  and  go  to  another  city  furnish- 
ing them  transportation  for  that  purpose  was  not  an  unlawful  persuasion,  which 
would  constitute  contempt. 
Malice  In  doing  lawful  act. 

Cited  in  Arnold  v.  Moffitt,  30  R.  I.  320,  75  Atl.  502,  holding  defendant  who  is 
asked  as  expert  as  to  reasonahleness  of  bill  for  services  rendered  by  plaintiff, 
is  not  liable  for  loss  sustained  by  plaintiff  from  adverse  opinion,  although  it 
be  given  maliciously;  Barger  v.  Barringer,  151  X.  C.  442,  25  L.R.A. (X.S.)  831, 

66  S.  E.  439,  19  Ann.  Cas.  472    (dissenting  opinion),  discussing  right  to  recover 
damages  for  lawful  exclusion  of  light  and  air  when  done  with  malicious  motive. 
Liability    for   causing    discharge    of    servant. 

Cited  in  notes  (19  L.R.A. (X.S.)  562)  on  civil  liability  for  inducing  discharge 
of  servant;  (38  L.R.A. (X.S.)  986)  on  liability  for  causing  discharge  of  servant 
for  acts  not  intended  to  have  that  effect. 

65  L.  R.  A.  860,  MAHOXIXG  VALLEY  R.  CO.  v.  DE  PASCALE,  70  Ohio  St. 

179,  71  X.  E.  633,  1  Ann.  Cas.  896. 
Liability   of  carrier   for  assault   on   passenger   by   servant. 

Cited  in  Jackson  v.  Old  Colony  Street  R,  Co.  206  Mass.  486,  30  L.R.A.  (N.S.) 
1046,  92  X.  E.  725,  19  Ann.  Cas.  615,  holding  carrier  liable  for  injuries  resulting 
to  a  passenger  assaulted  by  a  conductor  though   passenger  used  abusive  words 
to  him. 
Provocation  as  affecting:  question   of   damages. 

Cited  in  Menninger  v.  Taylor,  11  Ohio  C.  C.  X.  S.  288,  30  Ohio  C.  C.  717, 
holding  provocation  may  not  be  considered  as  grounds  for*  awarding  punitive 
damages. 

Cited  in  note  (40  L.R.A. (X.S.)  1085)  on  mitigation  of  damages  for  assault 
by  servant  by  antecedent  provocative  words  or  conduct  of  passenger. 

65  L.  R.  A.  864,  ARBUCKLE  v.  BLACKBURX,  51  C.  C.  A.  122,  113  Fed.  616. 
Federal    injunction    against    state    officers. 

Cited  in  Western  U.  Teleg.  Co.  v.  Andrews,  154  Fed.  102,  holding  Federal 
court  will  not  enjoin  state  prosecuting  officers  from  suing  a  foreign  corporation 
for  penalties  alleged  to  have  been  incurred  by  reason  of  failure  to  comply  with 
law  requiring  it  to  file  copy  of  its  charter  and  pay  certain  fees,  on  ground  of 
unconstitutionally  of  act;  Coulter  v.  Fargo,  62  C.  C.  A.  444,  127  Fed.  913, 
holding  injunction  will  not  issue  to  restrain  county  officer  from  enforcement  of 
franchise  tax,  he  having  no  control  over  suit  necessary  for  its  enforcement; 
Logan  v.  Postal  Tcleg.  &  Cable  Co.  157  Fed.  576,  holding  Federal  court  will 
not  enjoin  state  attorney  general  and  prosecuting  officers  from  instituting  crim- 
inal proceedings;  Ex  parte  Young,  209  U.  S.  199,  52  L.  ed.  745,  13  L.R.A. (X.S.) 
963,  28  Sup.  Ct.  Rep.  441  ( dissenting  opinion ) ,  on  authority  of  Federal  court  to 
forbid  state  attorney  general  from  representing  state  in  proceedings  in  state  court 
to  enforce  a  state  statute  alleged  to  be  in  violation  of  Federal  constitution. 
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Injunction   nn«ii;*i    enforcement   of   food   laws. 

Cited  in  note  (15  L.R.A.  (X.S.)  33])  on  injunction  against  acts  of  food  com- 
missioner which  affect  sale  of  foods. 

Distinguished  in  State  ex  rel.  Ladd  v.  District  Ct.  17  X.  D.  293,  15  L.R.A. 
(N.S.)  334,  115  X.  W.  675,  holding  state  court  will  enjoin  food  commissioner 
from  distributing  bulletins  condemning  manufactured  article  as  harmful,  where 
such  acts  are  in  excess  of  his  authority  and  would  cause  irreparable  injury; 
Pratt  Food  Co.  v.  Bird,  148  Mich.  633,  118  Am.  St.  Kep.  601,  112  X.  VV.  701, 
holding  injunction  will  lie  to  restrain  food  commissioner  from  threatening  prose- 
cution of  retail  dealers  for  selling  article  sold  to  them  in  lawful  form,  which 
would  absolutely  exclude  such  article  from  the  state;  Scully  v.  Bird,  209  U.  S. 
484,  52  L.  ed.  901.  28  Sup.  Ct.  Rep.  597,  holding  Federal  court  will  enjoin  state 
food  commissioner  from  a  "crusade,"  alleged  to  be  in  violation  of  law,  against 
certain  manufacturers  of  foods,  which  injuriously  affects  business  and  repu- 
tation of  manufacturers. 
Police  power. 

Cited  in  Logan  v.  Postal  Teleg.  &  Cable  Co.  157  Fed.  583,  holding  it  valid 
exercise  of  police  power  by  state  to  prohibit  telegraph  companies  from  aiding 
others  in  state  from  dealing  in  futures  on  margins  which  is  declared  gambling 
by  law. 

Cited  in  note   (40  L.R.A.  (X.S.)    881)   on  police  regulations  as  to  branding  or 
labeling  articles  of  commerce. 
Injunction   nmtinst    criminal   prosecution. 

Cited  in  Kelly  v.  Conner,  122  Tenn.  368,  25  L.R.A.(X.S.)  209,  123  S.  W.  622, 
holding  that  equity  has  no  power  to  enjoin  threatened  criminal  proceedings 
under  statute,  although  it  is  charged  that  statute  is  invalid  and  that  multi- 
plicity of  actions  thereunder  will  destroy  civil  and  property  rights  of  complain- 
ant; State  ex  rel.  Thomas  v.  Snelling,  71  Kan.  507,  80  Pae.  966,  holding  where 
court  of  competent  jurisdiction  has  enjoined  a  criminal  prosecution  by  prosecut- 
ing officer  of  county,  another  court  of  same  jurisdiction  cannot  issue  order  com> 
pelling  institution  of  proceeding  enjoined:  Brown  v.  Birmingham.  140  Ala.  598, 
37  So.  173,  holding  equity  will  not  enjoin  the  threatened  criminal  prosecution 
of  municipal  ordinance  although  ordinance  is  void. 

Cited   in   notes    (108   Am.   St.   Rep.   844;    2   L.R.A. (X.S.)    634)    on    injunction 
against  prosecution  of  criminal  or  quasi  criminal  nature. 
State    regulation    of    patented    articled. 

Cited  in  Opinion  of  Justices,  193  Mass.  613,  81  N.  E.  142,  holding  state  can 
enact  law  that  owner  of  or  licensee  under  letters  patent  doing  business  in  state 
shall  not  lease  and  license  the  use  of  machines  embodying  the  patented  invention 
on  conditions  which  are  a  prohibition  on  lessee  from  obtaining  of  any  person 
other  than  licensor  machines  for  performing  same  operation  as  that  performed 
by  leased  machine. 

65  L.  R.  A.  873,  KIPLIXG  v.  G.  P.  PUTNAM'S  SONS,  57  C.  C.  A.  295,  120  Fed. 

631. 
Infringement  of  copyright. 

Cited  in  Bobbs-Merrill  Co.  v.  Straus,  15  L.R.A.(N.S.)  771,  77  C.  C.  A.  607, 
147  Fed.  23,  holding  the  sale  of  a  lawfully  printed  copy  of  copyrighted  publica- 
tion, in  the  absence  of  any  contract,  condition  or  provision  for  forfeiture  is  not 
an  infringement  of  the  copyright  law. 
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Unfair  competition. 

Cited  in  Von  Faber  v.  Faber,  124  Fed.  (509,  holding  the  gravamen  of  actions  to 
restrain  unfair  competition  is  fraudulent  purpose  on  part  of  defendant  to 
represent  to  the  public  that  plaintiff's  business  is  his  business  and  to  deprive 
plaintiff  of  profits  he  otherwise  would  receive. 

65  L.  R.  A.  878,  SHAVER  v.  HELLER  &  M.  CO.  48  C.  C.  A.  48,  108  Fed.  821. 
Geographic    names    as    tradenames. 

Cited  in  American  Wire  Co.  v.  Kohlman,  158  Fed.  831,  holding  word  "Ameri- 
can" cannot  be  exclusively  appropriated  as  trademark  or  tradename;    Re  Meyer 
Bros.  Coffee  &  Spice  Co.  32  App.  D.  C.  278,  holding  word  "America's"  cannot  be 
registered  as  tradename  though  combined  with  word  "Strength." 
Unfair  competition   in   tradenames  or   devices. 

Cited  in  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.  01  C.  C.  A.  475,  165 
Fed.  655  (dissenting  opinion),  on  use  of  simulated  name  used  as  tradename  for 
purpose  of  destroying  another's  trade,  as  constituting  unfair  competition; 
William  Wrigley,  Jr.  Co.  v.  Grove  Co.  161  Fed.  885,  holding  the  dressing  of 
goods  by  manufacturer  so  as  to  palm  them  off  as  goods  of  another  is  unfair 
competition,  but  use  of  a  descriptive  word  which  has  not  acquired  a  secondary 
meaning,  will  not  be  enjoined;  R.  J.  Reynolds  Tobacco  Co.  v.  Allen  Bros.  To- 
bacco Co.  151  Fed.  829,  holding  one  who  has  built  up  large  business  for  a  tobacco 
of  a  certain  brand  under  a  distinctive  name  and  device  is  entitled  to  enjoin  an- 
other from  putting  out  a  brand  under  a  very  similar  device  for  purpose  of  de- 
ceiving buyers  of  the  tobacco:  Eureka  Fire  Hose  Co.  v.  Eureka  Rubber  Mfg.  Co. 
69  N.  J.  Eq.  168.  60  Atl.  561,  holding  where  a  distinctive  word  has  been 
adopted  by  first  user  and  by  usage  had  come  to  designate  his  goods,  its  use  by 
competitor  to  designate  similar  goods  would  be  enjoined,  although  name  formed 
part  of  corporate  title;  Johnson  v.  Seabury,  69  N.  J.  Eq.  703,  61  Atl.  5,  holding 
party  who  has  by  long  use  of  trade  device  acquired  for  his  article  in  the 
market  a  most  favorable  consideration  and  trade  reputation,  is  entitled  to 
injunction  for  unfair  competition  against  one  who  uses  it  on  certain  like 
article  because  he  had  used  it  prior  thereto  on  certain  other  articles  in  a 
desultory  and  inconspicuous  way  which  had  never  been  recognized  by  public  as 
distinctive  to  such  owner. 

Cited  in  footnote  to  Kipling  v.  G.  P.  Putnam's  Sons,  65  L.R.A.  873,  which 
holds  merely  placing  a  design  on  the  covers  of  an  edition  of  an  author's  works 
without  registering  it  as  a  trademark  or  giving  notice  that  it  is  such  does  not 
protect  it  from  use  by  others. 

Cited  in  note  (12  L.R.A.  (X.S.)  1203)  on  effect  of  false  representations  extrin- 
sic to  tradename  or  trademark,  on  right  to  protection  against  infringement. 

Distinguished  in  Shelley  v.  Sperry,  121  Mo.  App.  441,  99  S.  W.  488,  holding 
manufacturer  who  has  no  tradename  or  mark   of  his   own   but   puts  up   article 
in    package   under   tradename   and    trademark    of    customers,    he    cannot   enjoin 
another  manufacturer   from   using  similar  package. 
Descriptive   or   geographical   words. 

Cited  in  John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone  Co.  185  Fed.  564.  hold- 
ing that  no  one  can  by  adoption  of  purely  descriptive  name  or  geographical 
name  which  carries  w-ith  it  nature  or  quality  of  natural  product  there  yielded, 
exclude  others  from  truthfully  describing  such  nature  or  quality;  R.  Guastaveno 
v.  Comerma,  184  Fed.  549,  holding  that  words  "Spanish  arch"  and  ''cohesive 
arch"  may  be  protected  as  trademark ;  Computing  Cheese  Cutter  Co.  v.  Dunn,  45 
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Ind.  App.  29,  88  X.  E.  93  (dissenting  opinion),  on  right  of  one  to  use  geog- 
raphical name  regardless  of  former  use  of  same  by  another  as  trademark; 
McGrew  Coal  Co.  v.  Menefce,  162  Mo.  App.  215,  144  S.  W.  869,  holding  that  no 
one  can  acquire  monopoly  of  commodity  of  general  consumption  by  employment  of 
tradename  composed  merely  of  descriptive  words;  Trinidad  Asphalt  Mfg.  Co. 
v.  Standard  Paint  Co.  00  C.  C.  A.  195,  163  Fed.  898,  holding  use  of  a  similar 
descriptive  word  will  be  enjoined  if  the  purpose  of  the  use  is  to  filch  good  will 
and  trade  of  another;  Bu/by  v.  Davis,  80  C.  C.  A.  163,  150  Fed.  277,  10  Ann. 
Cas.  68,  holding  user  of  term  descriptive  of  a  particular  locality  may  enjoin  the 
use  thereof  by  another  to  perpetrate  fraud  on  first  user  and  filch  from  him  the 
good  will  of  his  business;  Elgin  Xat.  Watch  Co.  v.  Loveland,  132  Fed.  47,  hold- 
ing where  geographical  name  lias  been  so  used  in  connection  with  a  certain  line 
of  business  as  to  indicate  not  only  the  place  of  manufacture  but  name  of  manu- 
facturer and  excellence  of  thing  made,  so  that  it  had  acquired  secondary  sig- 
nificance, the  user  thereof  will  be  entitled  to  injunction  against  one  who  fraudu- 
lently uses  same  name  for  purpose  of  misleading  buyers;  Allen  B.  Wrisley  Co. 
v.  Iowa  Soap  Co.  59  C.  C.  A.  56,  122  Fed.  797,  holding  court  of  equity  will 
enjoin  use  of  geographical  words  when  used  to  maintain  unfair  competition; 
Draper  v.  Skerrett,  116  Fed.  211,  holding  where  a  geographic  name  to  describe 
goods  has  acquired  secondary  meaning  as  designating  goods  of  a  particular 
manufacturer,  such  manufacturer  will  be  entitled  to  an  injunction  who  fraudu- 
lently adopts  same  name  to  secure  business  of  first  user;  Grovers'  Journal  Co. 
v.  Midland  Pub.  Co.  127  Mo.  App.  367,  105  S.  W.  310,  holding  where  news- 
paper has  long  been  published  under  a  descriptive  name  under  which  it  has 
established  a  business,  the  publication  by  another  of  a  paper  with  similar 
name,  with  intention  to  detract  business  from  other,  is  unfair  competition; 
Eickard  v.  Caton  College  Co.  88  Minn.  247,  92  N.  W.  958,  holding  where  a  busi- 
ness college  has  been  established  and  designated  by  a  geographic  name  under 
which  it  has  acquired  a  valuable  reputation  and  business  standing,  an  imitation 
thereof  by  another  calculated  to  mislead  and  deceive  patrons  will  be  enjoined 
as  unfair  competition. 

Cited  in  note    (26  L.R.A.(N.S.)    77,  80,  82)    on  right  to  protection   in  use  of 
geographical   name. 
—  Remedy. 

Cited  in  Dodge  Stationery  Co.  v.  Dodge,  145  Col.  387,  78  Pac.  879,  as  to  dis- 
tinction between  suit  for  infringement  of  patent  and  suit  for  unfair  competition. 
Inequitable  conduct  barring-  equitable  relief. 

Cited  in  Kirby  v.  Union  P.  R.  Co.  51  Colo.  525,  119  Pac.  1042,  Ann.  Cas. 
1913B,  461,  to  the  point  that  maxim  that  he  who  seeks  equity  must  come  with 
clean  hands  only  applies  to  particular  transaction  under  consideration  by 
court;  Peters  v.  Case,  62  W.  Va.  40,  13  L.R.A.fN.S.)  413,  57  S.  E.  733,  holding 
inequitable  conduct  barring  equitable  relief  must  be  evil  practice  or  wrongful 
conduct  in  the  particular  matter  in  respect  to  which  he  seeks  judicial  redress  or 
protection;  Trice  v.  Comstock,  61  L.R.A.  182,  57  C.  C.  A.  646.  121  Fed.  628, 
holding  general  iniquitous  conduct,  reprehensible  acts  toward  third  parties  do 
not  deprive  suitor  of  his  right  to  justice  in  court  of  equity,  but  only  wrongful 
conduct  in  very  matter  constituting  complainant's  ground  of  action;  Cunning- 
ham v.  Pettigrew,  94  C.  C.  A.  457,  169  Fed.  344,  holding  inequitable  conduct 
having  no  relation  in  time,  character  or  circumstances  to  equity  sought  to  be 
enforced  is  not  a  bar  thereto;  Colin  v.  Pitzele,  117  111.  App.  354,  holding  in- 
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equitable  conduct   having  no   immediate  or  necessary   relation   to   case   in  which 
relief    is   sought   not   a   bar   thereto. 

65  L.  R.  A.  890,  DROI  v.  MILLER,  135  X.  C.  204,  102  Am.  St.  Rep.  528,  47  S. 

E.  421. 
Liability   of  teacher   for  punishment   of   pupil. 

Cited  in  State  v.  Thornton,  136  X.  C.  616,  48  S.  E.  602,  holding  a  teacher 
could  be  convicted  criminally  for  punishing  pupil  excessively  where  he  is 
actuated  by  malice  or  revenge. 

Cited  in  notes    (21  L.R.A. (X.S.)   218)    on  liability  of  parent  or  custodian  for 
punishment  of  child;    (1  B.  R.  C.  723)   on  teacher's  right  to  inflict  corporal  pun- 
ishment. 
Liability  for  unanticipated  injury. 

Cited  in  May  v.  Western  U.  Teleg.  Co.  157  X.  C.  420,  37  L.R.A.(X.S.)  916,  72 
S.  E.  1059,  holding  that  one  having  right  to  enter  upon  another's  property  to 
remove  telegraph  poles  is  liable  for  injury  to  wife  of  one  in  possession  thereof 
frightened  by  loud  profane  and  lewd  language  employed  by  servants  towrards  her 
and  their  entry  of  dwelling  without  right;  Virginia-Carolina  Peanut  Co.  v. 
Atlantic  Coast  Line  R.  Co.  155  X.  C.  156,  71  S.  E.  71,  to  the  point  that  in 
action  based  upon  tort  consisting  of  negligent  omission  in  performance  of  pub- 
lic duty  reasonable  foresight  has  no  place  in  determining  to  what  consequences 
liability  shall  attach;  Beal  v.  Champion  Fiber  Co.  154  X.  C.  157,  69  S.  E.  834. 
holding  that  where  master  is  negligent  in  providing  apparatus  and  in  giving  or- 
ders for  their  use;  he  is  not  excused  from  liability  because  result  was  not  exactly 
what  might  have  been  expected;  Burr  v.  Hatch,  38  Pa.  Co.  Ct.  163,  59  Pitts.  L.  J. 
147,  holding  that  where  person  sells  blank  cartridge  to  child  nine  years  old. 
he  is  liable  for  injury  caused  to  child  by  explosion:  Fuller  v.  Atlantic  Coast 
Line  R.  Co.  140  X.  C.  484,  holding  to  constitute  actionable  negligence  the  party 
complained  of  must,  by  the  exercise  of  ordinary  care,  have  been  able  to  foresee 
that  harm  would  result  from  his  conduct;  Hunter  v.  Southern  R.  Co.  152  X.  C. 
689,  29  L.R.A.  (X.S.)  856,  136  Am.  St.  Rep.  854,  68  S.  E.  237,  holding  railroad 
company  negligently  exploding  blasts  in  construction  of  roadbed  should  reason- 
ably foresee  injury  to  occupants  of  dwelling  house  adjoining  which  might  result  in 
death;  Sawyer  v.  Roanoke  R.  &  Lumber  Co.  145  X.  C.  28,  22  L.R.A. (X.S.)  202. 
58  S.  E.  598,  holding  logging  railroad  which  is  required  to  keep  lookout  ahead 
cannot  escape  liability  for  negligent  failure  therein  caitsing  injury  to  uncon- 
scious employee  on  track  because  his  presence  from  stroke  of  lightning  could 
not  be  foreseen;  Home  v.  Consolidated  R.  Light  &  P.  Co.  144  X.  C.  382,  57  S.  E. 
19,  holding  where  defendant  negligently  runs  its  electric  wires  so  as  to  cause 
almost  certain  injury  to  a  workman  in  ordinary  way  of  performing  his  duty, 
which  is  proximate  cause  of  injury  to  him,  it  cannot  excuse  itself  because  it 
could  not  anticipate  extent  of  injury:  Kimberly  v.  Howland,  143  X.  C.  402.  7 
L.R.A. (X.S.)  547,  55  S.  E.  778,  holding  defendant  in  blasting  with  dynamite 
should  foresee  danger  to  occupants  of  house  one  hundred  and  seventy-five  yards 
distant;  Rolin  v.  R.  J.  Reynolds  Tobacco  Co.  141  X.  C.  313,  7  L.R.A. (X.S.)  342, 
53  S.  E.  891,  8  Ann.  Cas.  638,  holding  a  defendant  who  employs  boys  about  a 
tobacco  cutting  machine  may  reasonably  anticipate  injury  to  one  by  pranks  of 
another  in  putting  piece  of  tobacco  in  machine  which  another  believed  it  his  duty 
to  clean  out;  Hudson  v.  Atlantic  Coast  Line  R.  Co.  142  X.  C.  204,  55  S.  E.  103, 
holding  where  railroad  negligently  leaves  space  for  passage  between  bumping 
post  and  cars,  it  cannot  escape  liability  for  injury  to  one  caught  between  them 
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by  claiming  that  it  could  not  foresee  injury;  Jones  v.  East  Carolina  R.  Co.  142 
N.  C.  212,  55  S.  E.  147,  holding  conductor  in  charge  of  passenger  car,  to  which 
was  attached  a  flat  car,  who  is  in  lawful  operation  of  train,  was  not  required  to 
anticipate  that  workman  sitting  on  platform  of  passenger  car  would  step  onto 
flat  car  as  it  was  uncoupled  from  passenger  car;  Knott  v.  Cape  Fear  &  N.  R.  Co. 
142  N.  C.  242,  55  S.  3.  150,  holding  railroad  should  anticipate  loss  from  fire 
communicated  from  its  right  of  way  where  it  negligently  leaves  right  of  way 
covered  with  inflammable  material. 
Proximate  cause. 

Cited  in  Horton  v.   Forest  City  Teleph.  Co.   146  N.  C.  437,   14  L.R.A.  (N.S.) 
960,  59  S.  E.  1022,   14  Ann.   Gas.  390,  holding  act  of  defendant   in   leaving  its 
telephone  pole  as  it  fell  was  not  proximate  to  injury  by  its  falling  again  after 
others   replaced   it. 
"Wilful    wrongs. 

Cited  in  Starnes  v.  Albion  Mfg.  Co.  147  N.  C.  562,  17  L.R.A.(N.S.)  606,  61 
S.  E.  525,  15  Ann.  Cas.  470,  holding  one  who  employs  child  in  violation  of  stat- 
ute does  a  wilful  wrong  to  child  and  should  be  judged  as  culpable  wrongdoer 
and  not  as  one  guilty  of  mere  negligence. 

65  L.  R.  A.  902,  PAUL  v.  WASHINGTON,  134  N.  C.  363,  47  S.  E.  793. 
Statutes   regnlating   liquor   traftlc. 

Cited  in  State  v.  Calloway,  11  Idaho,  730,  4  L.R.A. (N.S.)  114,  114  Am.  St. 
Rep.  285,  84  Pac.  27,  upholding  as  reasonable  an  ordinance  prohibiting  the 
entry  of  a  saloon  during  prohibited  hours  of  sale  except  by  keeper  or  member  of 
his  family;  State  v.  Williams,  146  N.  C.  626,  17  L.R.A.  (N.S.)  303,  61  S.  E.  61, 
14  Ann.  Cas.  562,  holding  unconstitutional  a  statute  making  it  a  misdemeanor 
to  carry  intoxicants  into  a  certain  county  except  for  delivery  for  medical  pur- 
pose or  to  state  or  health  institutions. 

Cited  in  footnote  to  Jourdan  v.  Evansville,  67  L.R.A.  613,  which  upholds  pro- 
vision empowering  city  to  require  licenses  for  sale  of  intoxicating  liquors  with- 
in four  miles  of  corporate  limits. 
Injunction  against  legal   wrong. 

Cited  in  East  Lake  Lumber  Co.  v.  East  Coast  Cedar  Co.  142  N.  C.  416,  55 
S.  E.  304,  on  issuance  of  injunction  to  restrain  trespass  by  cutting  of  timber; 
Hargett  v.  Bell,  134  N.  C.  395,  46  S.  E.  749,  holding  validity  of  license  cannot 
be  tested  by  injunction  to  restrain  from  further  selling. 

Distinguished  in  Crawford  v.  Marion,  154  N.  C.  74,  35  L.R.A. (N.S.)    195,  69 
S.  E.  763,  holding  that  city  may  be  enjoined  from  closing  alley  giving  abutting 
property  owner  access  to  street  by  constructing  sidewalk  across  it,  and  making 
it  penal  offense  to  drive  across  sidewalk. 
Against    prosecution. 

Cited  in  State  v.  Southern  R.  Co.  145  N.  C.  517,  13  L.R.A. (N.S.)   974,  59  S.  E. 
570,    holding    Federal   court    cannot    enjoin    prosecution    of    criminal    action    in 
state  court. 
'li-medy   to  prevent  enforcement  of   ordinance. 

Cited  in  footnote  to  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  sustains  right 
of  taxpayers  to  maintain  action  to  annul  ordinance  accepting  gift  and  obligating 
city  for  its  maintenance  though  it  has  not  yet  taken  effect. 

Cited  in  note  (118  Am.  St.  Rep.  374)  on  judgment  against  enforcement  of  void 
municipal  ordinance. 
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65  L.  R.  A.  915,  DEBXAM  v.  SOUTHERN  BELL  TELEPH.  £  TELEG.  CO.  126 

N.   C.   831,    36   S.   E.   269. 
Withdrawal  of  franchise  or  privilege  of  corporation. 

Cited  in  Yadkin  River  Power  Co.  v.  Whitney  Co.  150  X.  C.  32,  63  S.  E.  188, 
holding  where  state  had  granted  right  of  eminent  domain  to  corporation  in  its 
charter,  it  could  subsequently  divest  it  of  such  power,  under  constitutional  pro- 
vision that  all  general  laws  or  special  acts  creating  or  authorizing  creation  of 
corporation  may  be  altered  from  time  to  time  or  repealed. 
Rig'hts  of  domesticated  foreign  corporation. 

Cited  in  Stonega  Coke  &  Coal  Co.  v.  Southern  Steel  Co.  123  Tenn.  450.  31 
L.R.A.(X.S-)  286,  131  S.  W.  988,  holding  that  attachment  against  property  of 
foreign  corporation  will  not  lie  as  against  that  of  nonresident  where  such  cor- 
poration has  complied  with  statute  permitting  it  to  do  business  in  state;  Beaufort 
County  v.  Old  Dominion  S.  S.  Co.  128  X.  C.  559,  39  S.  E.  18,  holding  where 
foreign  corporation  becomes  domesticated  by  compliance  with  state  laws  for  that 
purpose  it  is  subject  to  taxation  on  proportion  of  its  capital  stock  in  the  state 
based  on  tangible  property;  Harden  v.  Xorth  Carolina  R.  Co.  129  X.  C.  359,  55 
L.R.A.  786,  85  Am.  St.  Rep.  747,  40  S.  E.  184,  on  rights  of  foreign  corporation 
which  has  domesticated  by  compliance  with  state  laws;  Hunter  v.  Mutual  Re- 
serve L.  Ins.  Co.  184  X.  Y.  143,  30  L.R.A.(X.S.)  684,  76  X.  E.  1072,  6  Ann. 
Cas.  291,  as  to  construction  placed  on  statute  requiring  domestication  by  foreign 
corporations  by  court  of  state  where  statute  existed. 
Removal  of  cause  to  Federal  court. 

Cited  in  Beach  v.  Southern  R.  Co.  131  X*.  C.  400,  42  S.  E.  856,  holding  foreign 
corporation  which  has  become  domesticated  by  compliance  with  laws  to  that  end 
cannot  remove  action  by  citizen  of  such  state  from  state  court  to  Federal  court 
on  the  ground  of  local  prejudice;  Thompson  v.  Southern  R.  Co.  130  X.  C.  145, 
41  S.  E.  9,  holding  where  foreign  corporation  has  become  domesticated  by  com- 
pliance with  state  laws,  it  cannot  remove  cause  by  citizen  of  state  to  Federal 
court  where  petition  therefor  does  not  specifically  allege  it  is  a  nonresident  of 
such  state;  Mowery  v.  Southern  R.  Co.  129  X.  C.  354,  40  S.  E.  88,  holding  state 
court  loses  jurisdiction  on  removal  to  Federal  court  of  action  against  foreign 
corporation  the  right  to  which  accrued  before  the  domestication  of  such  corpo- 
ration by  compliance  with  its  laws  to  that  end;  Allison  v.  Southern  R.  Co.  12& 
X.  C.  337,  40  S.  E.  91,  holding  where  foreign  corporation  has  become  domesti- 
cated by  compliance  with  state  laws  to  that  end,  state  court  does  not  lose 
jurisdiction  of  action  against  it  by  citizen  of  state  upon  filing  of  petition  for 
removal;  Layden  v.  Endowment  Rank,  K.  P.  128  X.  C.  550,  39  S.  E.  47,  holding 
corporation  originally  organized  under  laws  of  the  United  States  which  has 
become  a  domestic  corporation  of  state  by  compliance  with  its  laws  as  to  filing  of 
charter  and  by-laws,  cannot  remove  cause  into  Federal  court  when  sued  expressly 
as  domestic  corporation  by  citizen  of  state;  Calvert  v.  Southern  R.  Co.  64  S.  C. 
149,  41  S.  E.  963  (dissenting  opinion),  on  right  of  removal  where  nonresident 
corporation  has  complied  with  domestication  statutes. 

Disapproved  in  Davis  v.  Chesapeake  &  0.  R.  Co.  116  Ky.  153,  75  S.  W.  275, 
holding  although  foreign  railroad  corporation  has  complied  with  statute  pro- 
viding it  shall  not  have  right  of  eminent  domain  or  power  to  acquire  right  of  way 
unless  it  became  a  domestic  corporation  by  filing  copy  of  charter  in  state,  it  did 
not  lose  right  of  removal  of  action  brought  by  citizen  of  such  state. 

Overruled  in  Southern  R.  Co.  v.  Allison,  190  U.  S.  338,  47  L.  ed.  1084.  23 
Sup.  Ct.  Rep.  713,  holding  foreign  corporation  has  right  of  removal  from  state 
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court  to  Federal  court  although  it  has  filed  its  charter  in  such  state,  on  suit  by 
citizen  of  such  state. 

65  L.  R.  A.  924,  ALLRED  v.  SMITH,  135  X.  C.  443,  47  S.  E.  597. 
Parties    in    actions    afl'ectiu^    title    to    laud. 

Cited  in  North  Carolina  Min.  Co.  v.  Westfeldt,  151  Fed.  296,  holding  in  suit 
to  quiet  title  those  whose  claims  are  not  so  interwoven  with  those  of  other  de- 
fendants that   decree  could   be  made   without   affecting  their   rights,   are  not   in- 
dispensable parties. 
Privity  between   joint   tenants. 

Cited  in  Cameron  v.  Hicks,  141  N.  C.  35,  7  L.R.A.  (X.S.)  413,  53  S.  E.  728, 
holding  where  adverse  possession  runs  against  one  tenant  it  runs  against  all. 

65  L.  R.  A.  930,  REYBURN  v.  SAWYER,  135  N.  C.  328,  102  Am.  St.  Rep.  555, 

47   S.  E.  761. 
P>  ni sauce. 

Cited  in  McManus  v.   Southern  R.   Co.   150  N.  C.  661,  64   S.  E.  766,  holding 
landowner  whose  personal   rights  are  invaded   by  the  explcsi        of   dynamite  in 
building  operations  adjoining  his  property  amounting  to  a  nuisance,  has   right 
of  action  where  he  suffers  appreciable  damage. 
Injunction. 

Cited  in  Durham  v.  Eno  Cotton  Mijls,  144  N.  C.  711.  11  L.R.A.  (N.S.)  1168, 
57  S.  E.  465,  holding  court  will  not  enjoin  private  nuisance  that  is  merely 
dubious,  possible  or  contingent;  Pedrick  v.  Raleigh  &  P.  S.  R.  Co.  143  N.  C.  510, 
10  L.R.A. (N.S.)  564,  55  S.  E.  877,  holding  private  individuals,  although  specially 
injured,  cannot  enjoin  construction  of  bridge  which  does  not  in  fact  constitute  a 
nuisance;  Anthony  Wilkinson  Live  Stock  Co.  v.  Mcllquam,  14  Wyo.  232.  3 
L.R.A. (N.S.)  743,  83  Pac.  364,  holding  where  one  landowner  wrongfully  asserts 
exclusive  ownership  to  land  used  in  common  as  a  grazing  ground  by  public, 
an  individual  landowner  excluded  therefrom  does  not  suffer  special  damage  entit- 
ling him  to  injunction:  Viebalm  v.  Crow. Wing  County,  96  Minn.  285,  3  .L.R.A. 
(N.S.)  1131,  104  N.  W.  1089,  holding  operator  of  line  of  steamboats  who  suffers 
special  damage  by  reason  of  construction  of  bridge  obstructing  navigation, 
amounting  to  nuisance,  can  maintain  action  for  damages  against  builder  thereof. 
RiK'ht  of  owner  of  upland  to  access  to  navigable  water. 

Cited  in  note   (22  L.R.A. (N.S.)   346)   on  right  of  owner  of  upland  to  access  to 
navigable  water. 
| 
65  L.  R.  A.  937,  PATTON  v.  CRUCE,  72  Ark.  421,  105  Am.  St.  Rep.  46,  81  S.  W. 

380. 
Damag-e*  for  libel. 

Distinguished  in  Murray  v.  Galbraith,  95  Ark.  207,  128  S.  W.  1047,  holding 
that  one  who  ublishes  false  article  calling  in  question  character  of  another 
for  probating  will  not  be  liable  for  exemplary  damages,  unless  there  was  ill  will 
towards  person  assailed  or  publication  indicated  wicked  disposition  on  pub- 
lisher's part. 
Words  libelons  per  Be. 

Cited  in  note  (116  Am.  St.  Rep.  810)  on  what  words  are  libelous  per  se. 
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65  L.  R.  A.  940,  CRESCENT  CANAL  CO.  v.  MONTGOMERY,  343  Cal.  248,  76 

Pac.   1032. 
Estoppel  as   to   use   of   water. 

Cited  in  Barton  v.  Riverside  Water  Co.  155  Cal.  515,  23  L.R.A.(N.S.)  334,  101 
Pac.  790,  holding  landowner  who  uses  artesian  well  drawing  water  from  a  common 
source  who  sees  additional  wells  sunk  to  supply  public  uses  in  nearby  city,  know- 
ing it  will  decrease  common  supply,  and  for  long  term  of  years  does  not  object 
thereto,  cannot  thereafter  enjoin  maintenance  of  such  wells;  Stevinson  v.  San 
Joaquin  i  K.  River  Canal  &  Irrig.  Co.  162  Cal.  143,  121  Cal.  398,  holding  that 
in  action  by  lower  owner  to  enjoin  unlawful  diversion  of  stream,  laches  cannot 
be  imputed  to  plaintiff',  merely  by  reason  of  failure  to  object  to  construction  of 
diverting  works. 
Limitation  of  remedy  to  action  for  damu&cs. 

Cited  in  Gurnsey  v.  Northern   California  Power  Co.   160  Cal.  710,  36  L.R.A. 
(N.S.)    192,  117  Pac.  906,   holding  that  owner  of  fee  of  highway  who  has  per- 
mitted electric  company  to  construct  power  line  along  highway,  cannot  require 
removal  of  line  but  has  remedy  in  damages  only. 
Xature  of  irrigation  company. 

Cited  in  Imperial  Water  Co.  v.  Holabird,  197  Fed.  10,  holding  that  water  com- 
pany organized  to  furnish  water  for  irrigation  purposes  is  public  service  cor- 
poration and  as  such  agent  of  state  in  administration  of  public  use. 

65  L.  R.  A.  943,  FEELEY  v.  BOYD,  143  Cal.  282,  76  Pac.  1029. 
Delivery  on  sale  of  personalty. 

Cited  in  Castle  v.  Sibley,  1  Cal.  App.  651,  82  Pac.  1067,  holding  there  is  suf- 
ficient evidence  of  exclusive  dominion  and  control  of  hay  to  sustain  finding  in 
favor  of  purchaser  against  mortgagee,  where  purchaser  has  gone  to  place  where 
hay  was  being  baled  and  had  charge  of  hay. 

65  L.  R.  A.  946,  RE  LEMON,  143  Cal.  558,  77  Pac.  455. 
Municipal    power   of  regulation. 

Cited  in  Platt  v.  San  Francisco.  158  Cal.  85,  110  Pac.  304,  holding  that  state 
lias  power  to  invest  municipalities  with  power  to  acquire  and  operate  public 
utilities;  Harter  v.  Barkley,  158  Cal.  746,  112  Pac.  556,  holding  that  charge 
of  five  dollars  by  city  for  privilege  of  connecting  property  with  public  sewer  is 
not  unreasonable:  Re  Zhizhuzza,  147  Cal.  333,  81  Pae.  955,  upholding  ordinance 
providing  for  exclusive  right  to  collect  garbage  and  providing  charges  for  differ- 
ent sources. 

Cited  in  note  (123  Am.  St.  Rep.  49)  on  test  of  validity  of  municipal  ordinance 
as  denying  equal  protection  of  the  laws. 
—  License    taxes. 

Cited  in  Bramman  v.  Alameda,  162  Cal.  653,  124  Pac.  243,  holding  that  classi- 
fication of  particular  business  for  purpose  of  imposing  graduated  license  tax 
thereon,  may  be  based  upon  number  of  vehicles  and  animals  which  are  used  in 
business;  Los  Angeles  v.  Lankershim,  160  Cal.  803,  118  Pac.  215,  holding  that 
there  is  no  distinction  which  can  be  made  basis  of  classification  for  imposition 
of  license  tax  between  persons  engaged  in  renting  rooms  in  buildings  containing 
more  than  thirty  rooms  and  those  engaged  in  renting  rooms  in  building  having 
less  number;  John  Rapp  &  Son  v.  Kiel,  159  Cal.  707,  115  Pac.  651,  holding  that 
license  fee  imposed  by  purely  regulatory  ordinance  is  "license  tax"  within  mean- 
ing of  that  term  as  used  in  provision  of  city  charter  concerning  sale  of  liquor; 
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Ex  parte  Jackson,  143  Cal.  572,  77  Pac.  457,  upholding  validity  of  ordinance  im- 
posing license  tax  on  keepers  of  livery  stable  for  revenue  purposes. 

Cited  in  note  (129  Am.  St.  Rep.  256,  267)  on  constitutional  limitations  on 
power  to  impose  license  or  occupation  taxes. 

65  L.  R.  A.  949,  WRIGHT  v.  AUSTIX,  143  Cal.  236,  101   Am.  St.   Rep.  97,  76 
Pac.   1023. 

Later   phase   of   same   case  in   Wright   v.   Sonoma   County,   156   Cal.   477,   134 
Am.  St.  Rep.  140,  105  Pac.  409. 
!?i;:  Ills   of  abutters   in   streets. 

Cited  in  Gurnsey  v.  Northern  California  Power  Co.  160  Cal.  705,  36  L.R.A. 
(X.S.)  190,  117  Pac.  906,  holding  that  board  of  supervisors  having  power  to 
grant  franchises  along  highways  cannot,  where  public  has  only  easement,  au- 
thorize electric  company  to  construct  power  line  along  highway  without  compen- 
sation to  owner  of  fee. 

Cited  in  note   (106  Am.  St.  Rep.  234,  237,  238,  248)    on  what  are  additional 
servitudes  in  highways. 
Rift-lit  to  use  streets  for  private  purposes. 

Cited  in  notes  (125  Am.  St.  Rep.  344,  348,  351)  on  grant  by  city  of  right  to 
use  streets  and  sidewalks  for  private  purpose;  (12  L.R.A.  (X.S.)  1164)  on 
right  of  municipality  to  take  soil  or  mineral  from  highway. 

65  L.  R.  A.  953,  ROBERTS  v.  FULLERTON,  117  Wis.  222,  93  X.  W.  1111. 
Concurrent    jurisdiction    over    boundary    waters. 

Cited  in  State  v.  Bowen,  149  Wis.  205,  39  L.R.A.  (X.S.)  202,  135  X.  W.  494, 
holding  that  boundary  and  jurisdiction  of  state  which  has  been  along  main 
channel  of  stream  is  not  changed  by  construction  by  railroad  of  dam,  which 
throws  main  channel  to  other  side  of  island  for  purposes  of  convenience  in  con- 
struction of  bridge;  State  v.  Faudre,  54  W.  Va.  132,  63  L.R.A.  881,  102  Am.  St. 
Rep.  927,  46  S.  E.  269,  1  Ann.  Cas.  104,  holding  one  state  can  establish  ferry 
from  point  on  its  shore  to  point  on  shore  of  adjoining  state  and  fix  charges  for 
ferriage;  Xielsen  v.  Oregon,  212  U.  S.  321,  53  L.  ed.  530,  29  Sup.  Ct.  Rep.  383, 
Reversing  51  Or.  592,  131  Am.  St.  Rep.  765,  95  Pac.  720,  16  Ann.  Cas.  1113, 
holding  one  state  cannot  under  its  concurrent  jurisdiction  make  criminal  the 
use  of  certain  net  in  river  within  territorial  limits  of  adjoining  state  licensed  by 
such  state. 

Cited  in  note  (25  L.R.A. (X.S.)  649)  on  jurisdiction  over  sloughs,  bays,  or 
lakes  connected  with  river  forming  interstate  boundary. 

Criticized  in  Columbia  River  Packers'  Asso.  v.  McGowan,  172  Fed.  998,  holding 
courts  of  either  state  have  concurrent  jurisdiction  over  suit  to  enjoin  use  of 
floating  structure  used  in  fishing  on  Columbia  river,  under  act  of  Congress 
admitting  state. 

65  L.  R.  A.  973,  AREXTSEX  v.  MORELAXD,  122  Wis.  167.  306  Am.  St.  Rep. 

951,  99  N.  W.  790,  2  Ann.  Cas.  628. 
Executory   contract   of  sale   of  lands  not   presently   owned. 

Cited  in  Fletcher  v.  Brewer,  88  Xeb.  200,  129  X.  W.  288,  holding  that  buyer  is 
entitled  to  rely  on  contract,  although  seller  is  not  in  possession  of  property  at 
time  of  sale  to  knowledge  of  former;  Lawson  v.  Cobban,  38  Mont.  140,  99  Pac. 
128,  holding  contract  by  administrator  to  sell  land  belonging  to  estate  in  future, 
based  on  valid  consideration,  is  valid  and  enforceable;  Beck  v.  Staats,  80  Xeb. 
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487,  16  L.R.A.  (X.S.)  774,  114  X.  W.  633,  holding  grantee  on  executory  contract 
to  convey  lands  can  recover  loss  of  bargain  as  damages  for  breach  by  grantor 
in  refusing  to  convey  where  at  time  of  contract  he  had  but  a  one  half  interest. 

Want    of   title    as    breach    of    cmil  r:c          to    sell    land. 

Cited  in  Arnold  v.  National  Bank,  126  Wis.  364,  3  L.R.A.  (N.S.)    582,  105  N. 
W.    828,    holding    real    estate    broker    employed   to   find    purchaser    can    recover 
stipulated  compensation  when  he  complies  with  contract  in  furnishing  purchaser 
but  seller  cannot  make  sale  because  of  inability  to  provide  good  title. 
Title  called  for  by  sale  of  laud. 

Cited  in  Curtis  Land  &  Loan  Co.  v.  Interior  Land  Co.  137  Wis.  347,  129 
Am.  St.  Rep.  1068,  118  X.  \V.  853,  holding  an  agreement  to  sell  at  a  sound  price, 
without  reservation  or  exception,  implies  a  marketable  title  free  of  encumbrances 
will  be  passed  to  vendee;  Brink  v.  Mitchell,  135  Wia.  421,  116  X.  W.  16, 
holding  where  agreement  is  that  vendor  shall  convey  by  good  and  sufficient 
quitclaim  deed  and  recites  state  vendor  has  acquired  title  by  purchase  on 
foreclosure  sale,  the  terms  of  the  agreement  call  for  conveyance  of  the  entire 
estate  of  lands  embraced  in  agreement. 
Damages  for  breach  of  contract  to  convey  realty. 

Cited  in  notes  (16  L.R.A. (X.S.)  772;  106  Am.  St.  Rep.  973,  974)  on  measure  of 
vendee's  damages  on  breach  of  contract  to  convey  realty. 

65  L.  R.  A.  980,  STAR  PUB.  CO.  v.  DOXAHOE,  —  Del.  — ,  58  Atl.  513. 
Privlleg-ed  publication. 

Cited  in  Coleman  v.  MacLennan,  78  Kan.  739,  20  L.R.A. (X.S.)  376,  130  Am. 
St.  Rep.  390,  98  Pac.  281,  holding  statement  of  fact  and  comments  thereon  as  to 
conduct  of  state  officer,  seeking  re-election,  made  in  good  faith  and  for  purpose 
of  enlightening  voters,  privileged. 

Cited  in  note   (104  Am.  St.  Rep.  136)    on  what  libelous  statements  are  privi- 
leged. 
"Words   libelous    per    se. 

Cited  in  note  (116  Am.  St.  Rep.  815)  on  words  imputing  political  corruption 
or  untitness  for  office  as  libelous  per  se. 

<  ha  ruin  ;i   acceptance  of  bribe  as  libel. 

Cited    in   note    (3   L.R.A. (X.S.)    1139)    on    charging    acceptance    of    bribe    as 
libel. 
Trntb   as    defense   to   libel. 

Cited  in  note  (31  L.R.A.  (X.S.)  135)  on  truth  as  defense  to  civil  action  for 
defamation. 
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66  L.  R.  A.  33,  WEBSTER  LUMBER  CO.  v.  KEYSTONE  LUMBER  &  MIN.  CO. 

51  W.  Va.  545,  42  S.  E.  632. 
Situs  of  personalty  of  corporations. 

Cited  in  note   (69  L.R.A.  432)    on  situs,  for  taxing  purposes,  of  tangible  per- 
sonalty of  domestic  corporations. 
Effect  of  corporate  dissolution  on  property. 

Cited  in  note  (69  L.R.A.  140)  on  effect  of  dissolution  of  corporation  upon  its 
property  and  assets. 

66  L.  R.  A.  60,  BEDAL  v.  SAKE,  10  IDAHO,  270,  77  Pac.  638. 
Interest   of   wife   in   comnmnity   property. 

Cited  in  Hall  v.  Johns,  17  Idaho,  228,  105  Pac.  71,  considering  the  nature  of 
a    wife's    interest    in    community    property    during    coverture    and    denying    her 
power  to  charge  it  for  post  nuptial  contracts  concerning  her  separate  estate. 
Effect  of  divorce. 

Cited  in  note  (11  L.R.A.  (N.S.)  104)  on  effect  of  divorce  on  community  prop- 
erty in  absence  of  adjudication. 

66  L.  R.  A.  68,  RE  GEORGE  M.  HILL  CO.  64  C.  C.  A.  561,  130  Fed.  315. 
Unlawful    preference    within     »ankrnptcy    act. 

Cited   in  note    (15  L.R.A. (N.S.)    375)    on  validity   of  transfer   to   secure  pre- 
existing debt  within  four  months  of  bankruptcy,   in  absence  of  any  fraudulent 
intent  on  part  of  debtor,  or  of  reasonable  cause  on  part  of  creditor  to  believe  it 
a   preference. 
—  Bank  set  off. 

Cited  in  Steinhardt  v.  National  Park  Bank,  120  App.  Div.  258,  105  N.  Y. 
Supp.  23,  holding  under  the  provisions  of  the  bankruptcy  act  an  account  owed 
to  the  bankrupt  by  a  bank  would  be  applied  on  notes  held  by  the  bank  against 
the  bankrupt  and  the  balance  owing  to  the  bank  would  be  provable  in  bank- 
ruptcy; Lowell  v.  International  Trust  Co.  86  C.  C.  A.  137,  158  Fed.  784, 
holding  the  action  of  a  bank  in  setting  off  or  applying  accounts  owing  to  a 
bankrupt  on  his  indebtedness  to  the  bank  within  four  months  before  his  being 
adjudged  a  bankrupt  did  not  create  an  unlawful  preference. 
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Cited  in  note  (20  L.R.A.  (X.S.)  864)  on  set-off  by  bank  against  bankrupt's  de- 
posit as  preference. 

66  L.  R.  A.  73,  GARIBALDI  v.  O'CONNOR,  210  111.  284,  71  X.  E.  379. 
Liability  of  abutters  for  injuries  from  obstructing  streets. 

Cited  in  footnote  to  Brauer  v.  Baltimore  R.  &  H.  Co.  66  L.R.A.  403,  which 
sustains  right  of  owner  of  building  devoted  to  retail  trade  to  enjoin  adjoining 
owner  from  erecting  platform  along  front  of  iceplant  in  process  of  erection  on 
portion  of  sidewalk  space,  and  from  removing  curbs  so  that  wagons  can  load 
from  platform  where  pedestrian  travel  will  be  rendered  inconvenient  and  entirely 
interrupted  part  of  the  time. 

Cited  in  notes    ( 24  L.R.A.  ( X.S. )    97-99 )    on  temporary  obstructions  in   street 
for    purpose   of   loading    or    unloading;     (29    L.R.A.  (X.S.)     708)    on    liability    of 
abutting  owner  for  injury  to  pedestrian  by  refuse  on  sidewalk. 
Proximate   cause. 

Cited  in  Seith  v.  Commonwealth  Electric  Co.  241  111.  262,  24  L.R.A. (X.S.) 
983,  132  Am.  St.  Rep.  204,  89  X.  E.  425,  holding  defendant  company  was  not 
liable  for  injuries  received  by  plaintiff  when  a  fallen  live  wire  was  struck  by  a 
policeman  and  knocked  against  plaintiff,  defendant's  negligence  not  being  the 
proximate  cause  of  the  accident. 

66  L.  R.  A.  75,  CHICAGO  &  G.  T.  R.  CO.  v.  HART,  209  111.  414,  70  X.  E.  654. 

Followed  without  discussion  in  Chicago  &  W.  I.  R.  Co.  v.  Xewell,  198  U.  S. 
579,  49  L.  ed.  1171,  25  Sup.  Ct.  Rep.  801. 

Privity    of    relationship    between    lessor    of    railroad    and    employees     of 
lessee. 

Distinguished  in  Chicago,  B.  &  Q.  R.  Co.  v.  Weber,  219  111.  386,  4  L.R.A.  (X.S.) 
277,  76  X.  E.  489,  holding  service  of  process  on  the  agent  of  the  lessee  of  a 
railroad  would  not  constitute  service  on  the  lessor  thereof;  Chicago,  B.  &  Q.  R. 
Co.  v.  Suta,  123  111.  App.  131,  holding  an  agent  of  a  lessee  railroad  company 
was  not  the  agent  of  the  lessor  company  for  the  purpose  of  making  service  of 
process. 
Liability  of  lessor  of  railroad. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Willard,  220  U.  S.  422,  55  L.  ed.  525,  31 
Sup.  Ct.  Rep.  460,  holding  that  permission  to  railroad  to  lease  road  does  not 
release  lessor  from  liability  for  its  negligence  in  absence  of  express  statutory 
exemption;  Willard  v.  Chicago,  B.  &  Q.  R.  Co.  91  C.  C.  A.  215,  165  Fed.  183, 
justifying  the  joinder  of  and  joint  recovery  against  lessor  and  lessee  of  a 
railroad  in  an  action  for  personal  injury  incurred  in  the  operation  of  the 
road;  East  St.  Louis  R.  Co.  v.  Gray,  135  111.  App.  645,  affirming  liability  of  lessor 
company  for  injuries  to  employees  of  lessee  company  through  the  negligence  of 
the  latter  company;  Franklin  v.  Atlanta  &  C.  Air  Line  R.  Co.  74  S.  C.  346, 
54  S.  E.  578  (dissenting  opinion),  on  liability  of  lessor  of  railroad  for  injuries 
to  a  passenger;  Wabash  R.  Co.  v.  Keeler,  127  111.  App.  271,  on  the  liability  of  a 
lessor  railroad  company  for  injuries  to  an  employee  of  lessee  through  negli- 
gence of  latter. 

Distinguished  in  Tetherington  v.  St.  Louis,  T.  &.  E.  R.  Co.  128  111.  App.  145, 
holding  defendant  company  purchasing  a  road  was  not  liable  for  damages  by 
reason  of  the  improper  construction  of  the  roadbed  where  no  notice  wras  given  to 
defendant  company  of  such  improper  construction. 

Disapproved  in  Curtis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  140  Fed.  778,  re- 
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fusing  to  follow  the  state  courts  and  holding  that  the  lessor  of  a  railroad  was 
not  ipso  facto  liable  for  negligence  on  the  part  of  the  lessee  road;  Moorshead 
v.  United  R.  Co.  203  Mo.  15!),  100  S.  W.  611,  Affirming  119  Mo.  App.  569,  96 
S.  W.  261,  holding  where  express  power  given  to  make  the  lease,  the  lessor  com- 
pany was  not  liable  for  injuries  to  a  passenger  resulting  from  the  negligence  of 
the  lessee. 
Liability  for  breach  of  noiideleK'uble  duty. 

Distinguished  in  Boyd  v.  Chicago  &  X.  It.  Co.  217  111.  339,  108  Am.  St.  Rep. 
253,  75  N.  E.  496,  Affirming  118  111.  App.  438,  holding  defendant  company  em- 
ploying an  independent  contractor  to  grade  a  right  of  way  was  not  liable  for 
injuries  received  by  employee  of  a  subcontractor  on  the  falling  of  an  overhanging 
bank  of  dirt:  Chicago  Teleph.  Co.  v.  Hayes,  121  111.  App.  316,  holding  a  telephone 
company  which  as  a  consideration  for  the  permission  to  erect  poles  allowed  city 
to  use  a  portion  thereof  for  their  wires  was  not  liable  for  injuries  resulting  on 
the  falling  of  a  wire  belonging  to  the  city. 
Instruction  011  ordinary  care. 

•    Cited   in   Commonwealth   Electric    Co.   v.    Rooney,    138   111.    App.   294,   holding 
an  instruction  that  jury  might  iind  for  plaintiff  if  they  found  that  at  the  time 
of  and  prior  to  the  accident  he  exercised  care  that  an  ordinary  prudent  man 
would  exercise  under  the  circumstances  was  good. 
Joint   liability   for   tort. 

Cited  in  Apslund  v.  Conklin  Constr.  Co.  154  111.  App.  169,  holding  that  joint 
liability  was  established  where  it  was  shown  that  defendant  companies  were  co- 
operating in  construction  of  same  telephone  line,  that  they  had  offices  in  same 
room  and  that  men,  tools,  and  implements  of  one  were  used  by  other  and  that 
they  have  same  superintendent. 

66  L.  R.  A.  82,  GEMMER  v.  STATE,  163  Ind.  150,  71  N.  E.  478. 

Following  without  discussion  in  Vestal  v.  Dougan,  163  Ind.  699,  71  N.  E.  1142. 
Legislation  changing-  terms  by  postponing  elections. 

Cited  in  Russell  v.  State,  171  Ind.  629,  87  N.  E.  13,  holding  act  fixing  the  time 
for  the  commencement  of  the  term  of  office  of  a  county  officer  which  results  in 
postponing  the  expiration  of  the  term  beyond  a  general  election  and  thus  un- 
necessarily postponing  the  election  of  a  successor  is  invalid;  State  ex  rel.  Polk 
v.  Galusha,  74  Neb.  202,  104  N.  W.  197,  holding  invalid  an  act  postponing  the 
election  of  successors  in  office  which  has  the  effect  of  extending  the  terms  of  the 
incumbents  during  the  meantime;  Com.  ex  rel.  Todd  v.  Sheatz,  228  Pa.  306,  50 
L.R.A.  (N.S.)  374,  77  Atl.  547,  21  Ann.  Cas.  301,  holding  that  state  treasurer  is 
constitutional  officer  whose  term  is  limited  by  constitution  to  two  years,  and 
such  term  cannot  be  extended  by  act  of  assembly. 

Cited  in  note   (3  L.R.A.  (N.S.)   887)   on  power  to  extend  term  of  office  by  post- 
poning time  for  election. 
Legislative  control  of  constitutional  rights  and  privileges. 

Cited  in  Solon  v.  State,  54  Tex.  Crim.  Rep.  295,  114  S.  W.  349,  on  legislative  en- 
largement or  abridgement  of  constitutional  delegation  of  powers. 

66  L.  R.  A.  89,  NORTHWESTERN  MUT.  L.  INS.  CO.  v.  KIDDER,  162  Ind.  382, 

70  N.  E.  489,  1  Ann.  Cas.  509. 

Followed  without  discussion  in  Northwestern  Mut.  L.  Ins.  Co.  v.  McKeen,  162 
Ind.  695,  70  N.  E.  1112. 

L.R.A.  Au.  Vol.  VI.— 68. 
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Estoppel  of  insurer  to  deny  that  the  insured  is  the  real  party  in   interest. 

Cited  in  Xew  Hampshire  F.  Ins.  Co.  v.  Wall,  36  Ind.  App.  247,  75  X.  E.  668, 
holding  an  insurance  company  giving  drafts  in  payment  of  the  loss  is  estopped  to 
deny  that  those  composing  the  company  insured  are  the  real  parties  in  interest. 
Payment  of  deht  by  check. 

Cited  in  Baughman  v.  Lowe,  41  Ind.  App.  6,  83  X.  E.  255,  holding  the  accept- 
ance of  a  check  in  payment  of  a  debt  where  such  acceptance  was  optional,  ex- 
tinguished the  debt. 
RiS'ht    of   interpleader. 

Cited  in  Welch  v.  Boston,  208  Mass.  328,  35  L.R.A.  (X.S.)  332,  94  N.  E.  271, 
holding  that  bill  of  interpleader  will  not  lie  to  compel  several  taxing  districts, 
each  claiming  jurisdiction  over  trust  estate  because  of  difference  of  residence  of 
its  creator  trustee  and  beneficiaries  to  come  into  court  and  settle  question  of 
authority  to  levy  tax  upon  estate;  Love  v.  Hartford  L.  Ins.  Co.  153  Mo.  App.  149, 
132  S.  W.  335,  holding  that  where  there  was  priority  between  claimants  of  pro- 
ceeds of  life  insurance  company  defendant  had  right  of  interpleader;  Rimkle  v. 
Runkle,  112  Va.  795,  72  S.  E.  695,  holding  that  in  absence  of  privity  between 
claimants,  where  their  titles  are  independent,  not  derived  from  common  source, 
stakeholder  will  not  be  granted  interpleader  in  court  of  equity. 

Cited  in  note  (10  L.R.A.  (N.S.)  759)  on  interpleader  by  one  having  contractual 
relation  with  one  claimant. 

66  L.  R.  A.  95,  VOSS  v.  WATERLOO  WATER  CO.  163  Ind.  69,  106  Am.  St.  Rep. 

201,  71  N.  E.  208,  2  Ann.  Cas.  978. 
Evasion   of    statutory    or   constitutional    provisions. 

Cited  in  Buck  v.  Beach,  164  Ind.  57,  —  L.R.A. (N.S.)  — ,  108  Am.  St.  Rep.  272, 
71  N.  E.  963,  holding  the  taxation  of  notes  having  a  situs  in  the  state  could  not 
be  avoided  by  the  mere  sending  of  the  notes  out  of  the  state  to  avoid  having  them 
assessed. 
Injunction  agrainst  incurring'  or  paying  public   debt. 

Cited  in  Laporte  v.  Scott,  166  Ind.  85,  76  X.  E.  878,  as  instructive  on  ques- 
tion of  the  propriety  of  granting  perpetual  injunctions  in  a  case  where  a  city 
proposed  to  incur  a  debt  for  water  supply;  Jordan  v.  Logansport.  171  Ind.  283, 
86  N.  E.  47,  holding  a  taxpayer  might  enjoin  the  making  of  an  assessment  for 
the  construction  of  a  sewer  on  the  ground  that  it  is  for  a  debt  in  excess  of  the 
constitutional  limitation  on  indebtedness. 

Cited  in  note   (36  L.R.A. (X.S.)    921)    on  taxpayer's  right  to  enjoin   unlawful 
municipal   expenditures, 
limitations   on   municipal   indebtedness. 

Cited  in  Evans  v.  Holman,  244  111.  601,  91  X.  E.  723;  Laporte  v.  Xorthern 
Trust  Co.  109  C.  C.  A.  74,  187  Fed.  31,— holding  that  ordinance  adopted  for  pur- 
pose of  bringing  water  plant  which  is  part  of  scheme  to  evade  constitutional 
limitation  upon  indebtedness  is  invalid;  Allison  v.  Chester,  69  W.  Va.  539,  37 
L.R.A. (X.S.)  1045,  72  S.  E.  472,  Ann.  Cas.  1913B,  1174,  holding  that  contract  of 
city  with  waterworks  company,  for  supply  of  water  for  stipulated  number  of 
years,  at  stipulated  price  per  year,  payable  in  quarterly  payments  is  not  void 
as  against  constitutional  provision  limiting  amount  of  indebtedness;  Eddy  Valve 
Co.  v.  Crown  Point,  166  Ind.  631,  3  L.R.A.  (X.S.)  692,  76  X.  E.  536,  holding  a 
municipality  taking  over  a  waterworks  system  on  which  a  mortgage  existed  as- 
sumed such  mortgage  as  part  of  its  indebtedness  for  the  purpose  of  determining 
whether  the  town  had  exceeded  its  constitutional  limitation  on  indebtedness; 
Stern  v.  Fargo,  18  X.  D.  296,  26  L.R.A. (X.S.)  675,  122  X.  W.  403,  on  the 
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express  and  implied  powers  of  incorporated  cities  and  holding  a  submission  to 
voters  was  void  which  coupled  two  purposes  one  of  which  the  constitution  did 
not  cover;  Logansport  v.  Jordan,  171  Ind.  127,  37  L.R.A. (N.S.)  1039,  85  N.  E. 
959,  17  Ann.  Gas.  415,  holding  that  incurring  of  indebtedness  for  construction  of 
sewer  necessary  to  receive  storm  water  in  order  to  thereby  prevent  action  against 
it  for  damages  is  not  justified  if  debt  limit  is  thereby  exceeded;  State  ex  rel. 
Smith  v.  Neosho,  203  Mo.  73,  101  S.  W.  09,  on  the  construction  of  constitutional 
limitations  on  municipal  indebtedness  so  as  to  thwart  all  evasions. 

Cited  in  note  (3  L.R.A. (N.S.)  685)  as  to  whether  mortgage  debt  upon  property 
purchased  by  municipality  without  assuming  payment  is  part  of  municipal  in- 
debtedness. 
Construction   of   statutes      conferring   powers   on   municipalities. 

Cited   in   State   ex    rel.    Linthicum   v.    Vanderburgh    County,    175    Ind.   404,    94 
N.  E.  716,  to  the  point  that  act  conferring  authority  upon  municipalities  to  sub- 
ject  property   to   taxation    should    be   strictly   construed   in   favor   of   rights   of 
property. 
Sufficiency   of  title  of  act   to  express  the  subject-matter. 

Cited  in  State  v.  Dorsey,  167  Ind.  204,  78  X.  E.  843,  holding  provision  in  an 
act  requiring  an  affidavit  of  noncollusion  from  the  bidder  for  the  construction  of 
a  free  gravel  road  was  void  where  the  act  was  entitled  "An  act  to  provide  for 
the  letting  of  contracts  for  the  building  of  courthouses,  jails,  etc.;  Indianapolis 
Northern  Traction  Co.  v.  Brennan,  174  Ind.  17,  30  L.R.A. (N.S.)  96,  87  N.  E. 
215,  holding  that  statute  conferring  right  to  lien  upon  laborers  does  not  include 
contractors  who  do  not  themselves  perform  some  labor. 

66  L.  R.  A.  105,  MORDHURST  v.  FT.  WAYNE  &  S.  W.  TRACTION  CO.  163 

Ind.  268,  106  Am.  St.  Rep.  222,  71  N.  E.  642,  2  Ann.  Gas.  967. 
Additional   servitude   on   streets Steam   railroads. 

Cited  in  Atlanta  &  W.  P.  R.  Co.  v.  Atlanta,  B.  &  A.  R.  Co.  125  Ga.  547,  54  S.  E. 
736,  holding  the  laying  of  tracks  on  street  for  the  purpose  of  operating  a 
steam  railroad  is  an  additional  servitude  thereon  for  which  abutting  owners 
might  receive  compensation. 

Cited  in  notes  (36  L.R.A. (N.S.)  714,  730)  on  abutter's  right  to  compensation 
for  railroads  in  streets;  (106  Am.  St.  Rep.  235,  238,  253,  256)  on  what  are 
additional  servitudes  in  highways;  (109  Am.  St.  Rep.  913)  on  obstruction  of 
light  and  air  by  railroad  as  "damage"  to  property  within  provision  that  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  compensation;  (125 
Am.  St.  Rep.  346,  347)  on  grant  by  city  of  right  to  use  streets  for  railroads. 
Electric  railroads. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Muncie  &  P.  Traction  Co.  174 
Ind.  176,  91  N.  E.  600,  holding  that  use  of  street  upon  which  to  operate  inter- 
urban  railroad  does  not  constitute  additional  servitude  upon  lands  of  abutters 
upon  street;  Cadwell  v.  Connecticut  Co.  85  Conn.  412,  40  L.R.A. (N.S.)  258,  83 
Atl.  215,  Ann.  Cas.  1913C,  401,  holding  that  mere  fact  that  electric  railway  is 
constructed  in  public  street  with  T  rails  and  that  its  cars  are  operated  by  use  of 
wires  and  poles  does  not  show  that  it  is  additional  servitude;  Kipp  v.  Davis- 
Daly  Copper  Co.  41  Mont.  517,  36  L.R.A. (N.S.)  669,  110  Pac.  237,  21  Ann.  Cas. 
1372,  holding  that  narrow  gauge  railway  operated  within  city  limits  only,  by 
power  other  than  steam,  to  carry  one  from  mine  and  supplies  to  it,  which  is 
built  so  as  to  conform  to  grade  of  street  is  not  additional  burden  thereon:  In- 
dianapolis Northern  Traction  Co.  v.  Ramer.  37  Ind.  App.  270,  76  N.  E.  808,  hold- 
ing an  interurban  electric  railroad  operation  over  the  streets  of  a  city  upon  a 
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properly  constructed  roadbed  is  not  an  additional  servitude  upon  the  streets ; 
Michigan  C.  R.  Co.  v.  Hammond,  W.  &  E.  C.  Electric  R.  Co.  42  Ind.  App.  70, 
83  N.  E.  650;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Feight,  41  Ind.  App.  426,  84 
N.  E.  15 — holding  an  interurban  electric  line  operating  on  the  streets  of  a  city 
under  a  franchise  might  cross  the  tracks  of  a  steam  railroad,  it  not  being  an  ad- 
ditional servitude;  Wagner  v.  Bristol  Belt  Line  R.  Co.  108  Va.  601,  25  L.R.A. 
(N.S.)  1283,  62  S.  E.  391,  holding  a  street  railroad  not  an  additional  burden  on 
the  street;  Michigan  C.  R.  Co.  v.  Hammond,  W.  &  E.  C.  Electric  R.  Co.  42  Ind. 
App.  79,  83  N.  E.  650,  on  whether  street  railroads  are  additional  servitudes  on 
the  streets ;  Kinsey  v.  Union  Traction  Co.  169  Ind.  579,  81  X.  E.  922,  on  whether 
electric  railroads  are  additional  servitudes  on  the  streets  and  also  citing  anno- 
tation on  this  point. 

Cited  in  note  (15  L.R.A. (N.S.)  533)  on  damages  to  abutting  owner  for  right  to 
run  interurban  cars  over  street  railway. 
Distinction  between  railroads  and  street  railroads. 

Cited  in  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Andis,  33  Ind.  App.  636, 
72  N.  E.  145,  holding  an  act  rendering  railroad  or  other  corporations  liable  for 
injuries  to  employees  by  the  negligence  of  employees  operating  ''locomotive 
engines"  or  "trains  upon  railroads"  did  not  apply  to  employees  upon  electric 
or  roads. 

66  L.  R.  A.  117,  DE  MOTTE  v.  VALPARAISO,  161  Ind.  319,  67  N.  E.  -985. 
Transfer  of   municipal   right   to   exercise   an   option. 

Cited  in  Indianapolis  v.  Consumers'  Gas  Trust  Co.  75  C.  C.  A.  442,  144  Fed.  647, 
holding  the  right  of  a  city  to  exercise  an  option  to  purchase  a  gas  plant  is  not 
defeated  on  the  grounds  that  it  intends  to  sell  the  plant  to  third  parties. 

66  L.  R.  A.  119,  ANDERSON  v.  FLEMING,  160  Ind.  597,  67  N.  E.  443. 

Later  appeal  in  39  Ind.  App.  344,  76  N.  E.  266. 
Liability   of  master   for  acts   of   independent   contractor. 

Cited  in  Winslow  v.  Commercial  Bldg.  Co.  147  Iowa,  244,  28  L.R.A. (N.S.)  565, 
124  N.  W.  320,  holding  that  master  cannot  delegate  to  independent  contractor 
power  to  exercise  care  to  make  devices  safe  for  servants  which  law  imposes  upon 
him  as  personal  obligation;  Frostman  v.  Stirrat  &  G.  Invest.  Co.  65  Wash.  613, 
118  Pac.  742,  holding  that  fact  that  it  was  duty  of  independent  contractor  to 
erect  staging  over  sidewalk  area  does  not  relieve  owner  from  liability  for 
failure  to  have  staging  up,  where  permit  for  building  was  issued  to  him  and  he 
agreed  to  comply  with  ordinance;  Morris  v.  Salt  Lake  City,  35  Utah,  486,  101 
Pac.  373,  holding  a  city  was  not  liable  for  the  act  of  an  independent  contractor 
employed  to  construct  sidewalks  in  cutting  the  roots  of  complainant's  trees 
without  any  direction  from  the  city  authorities  to  do  so. 

Cited  in  notes  (65  L.R.A.  474)  on  liability  for  acts  of  independent  contractors; 
(65  L.R.A.  622,  632,  638,  639,  647)  on  general  rules  as  to  absence  of  liability  of 
employer  for  torts  of  independent  contractor;  (65  L.R.A.  743,  748,  752,  753)  on 
liability  for  acts  of  independent  contractor  where  injury  is  direct  result  of  work 
contracted  for;  (66  L.R.A.  941,  949)  on  liability  for  injuries  occurring  in  per- 
formance of  work  by  independent  contractor  where  employer's  own  act  is  a  proxi- 
mate cause;  (17  L.R.A. (N.S.)  758)  on  liability  for  act  of  independent  con- 
tractor affecting  safety  of  highway;  (17  L.R.A. (N.S.)  790)  on  liability  for 
acts  of  independent  contractor  in  setting  out  fire;  (32  L.R.A. (N.S. )  890)  on 
connection  with  or  participation  in  nuisance  essential  to  responsibility. 
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—  Dangerous    enterprises. 

Cited  in  Flander  v.  Blackwell,  30  Ind.  App.  127,  79  N.  E.  393,  holding  an  em- 
ployer is  not  relieved  from  liability  for  injuries  due  to  the  negligence  of  an 
independent  contractor  where  the  work  to  be  done  is  intrinsically  dangerous; 
Rock  v.  American  Constr.  Co.  120  La.  834,  14  L.R.A. (N.S.)  654,  45  So.  741,  hold- 
ing a  municipality  is  liable  for  injuries  sustained  by  reason  of  its  dangerous  con- 
dition, an  independent  contractor  repairing  leaving  unguarded  excavations 
therein. 

Cited  in  footnote  to  Stevens  v.  United  Gas  &  E.  Co.  70  L.R.A.  119,  which  holds 
electric  light  company  not  relieved  from  liability  for  injuries  to  employees  of 
independent  contractor  by  contract  with  defectively  insulated  wires  by  fact  that 
contractor  knew  of  defect  and  that  work  could  have  been  done  without  exposing 
employees  to  danger. 

Cited   in   note    (65   L.R.A.   833,   834,   841)    on   liability   for   injuries   cause  by 
performance  of  work  by  independent  contractor  which  is  dangerous  unless  cer- 
tain precautions  are  observed. 
Duty   of  municipality   as   to   care   ef   streets  and  sidewalks. 

Cited  in  Tipton  v.  Freeman,  45  Ind.  App.  79,  90  N.  E.  101,  holding  that  alle- 
gation that  defendant  city  had  maintained  defective  sidewalk  for  two  years 
preceding  plaintiff's  injury,  shows  that  city  had  at  least  constructive  notice  of 
defect ;  Carrick  v.  Southern  Power  Co.  157  N.  C.  380,  72  S.  E.  1065,  holding  that 
governing  authorities  of  town  may  not  absolve  themselves  of  duty  of  proper 
care  as  to  condition  of  street  and  where  work  to  be  done  is  essentially  danger- 
ous they  are  chargeable  with  breach  of  duty  unless  special  precaution  is  taken, 
even  though  work  is  being  done  by  independent  contractor;  Huntington  v. 
Stuver,  41  Ind.  App.  174,  83  N.  E.  518,  on  duty  of  city  to  keep  sidewalks  in 
reasonably  safe  condition. 
Judg-meiit  iift-atiist  one  joint  tort  feasor. 

Cited  in  Eckles  v.  Des  Moines  Casket  Co.  152  Iowa,  166,  130  N.  W.  113, 
holding  that  judgment  in  favor  of  party  primarily  liable  for  injury  may  be 
pleaded  by  another  as  bar  to  action  against  him  on  same  cause;  Portland  Gold 
Min.  Co.  v.  Stratton's  Independence,  16  L.R.A. (N.S.)  680,  85  C.  C.  A.  393,  158 
Fed.  68,  holding  a  judgment  exonerating  the  lessees  of  a  mining  claim  from  lia- 
bility for  trespass  to  an  adjoining  claim  is  a  bar  to  an  action  against  the  lessor 
for  such  trespass:  Indiana  Nitroglycerine  &  Torpedo  Co.  v.  Lippincott  Glass  Co. 
365  Ind.  365,  75  N.  E.  649,  holding  in  an  action  against  the  master  and  servant 
for  injuries  due  to  the  negligence  of  the  servant,  a  judgment  against  the  master 
alone  is  improper  and  contradictory. 

Cited  in  note  (2  L.R.A. (N.S.)  764)  on  effect  of  judgment  in  favor  of  one  de- 
fendant charged  with  negligence,  on  liability  of  codefendant. 

66  L.  R.  A.  154,  CRAWFORD  v.  MEIS,  123  Iowa,  610,  101   Am.   St.   Rep.  337, 

99  N.  W.  186. 
Duty  of  life  tenant  to  pay  taxea. 

Cited  in  notes    (114  Am.  St.  Rep.  449;    137   Am.  St.  Rep.  660)    on  respective 
duties  of  life  tenants  and  remaindermen  or  reversioners  to  pay  taxes. 
Who   may   acquire   tax    title. 

Cited  in  National  Surety  Co.  v.  Walker,  148  Iowa,  163,  38  L.R.A.(N.S.)  336, 
125  X.  W.  338,  holding  that  mortgagee  who  has  bid  in  property  at  foi-eclosure 
sale  under  decree  which  is  subsequently  reversed  cannot  while  decree  remains 
unrevorsed,  obtain  tax  title  to  property  which  will  be  good  against  mortgagor. 
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Life    tenants. 

Cited  in  First  Cong.  Church  v.  Terry,  130  Iowa,  515,  114  Am.  St.  Rep.  443, 
107  X.  W.  305,  holding  a  life  tenant  could  not  by  allowing  the  property  to  be 
sold  for  taxes  to  a  third  person  who  conveys  his  interest  to  the  wife  of  the  life 
tenant  defeat  the  rights  of  the  remainderman;  Wiswell  v.  Simmons,  77  Kan. 
624,  95  Pac.  407,  holding  a  remainderman  could  not  be  affected  by  the  purchase 
of  outstanding  tax  titles  by  a  mortgagee  in  possession  of  the  property,  where  such 
taxes  accrued  during  the  occupancy  of  such  mortgage. 

Limitations    against    heirs    in    favor    of    one    in    possession    of    real    estate 
under  color  of   title. 

Cited  in  Wenger  v.  Thompson,  128  Iowa,  756,  105  X.  \Y.  333,  holding  where  a 
claimant  had  been  in  possession  for  twenty  years  under  a  good  claim  of  title 
from  wrife  of  a  testator  and  for  five  years  after  the  youngest  child  of  the  testator 
had  become  of  age  the  children  could  not  assert  title  they  having  knowledge  at 
all  times  of  the  situation;  Garrett  v.  Olford,  152  Iowa,  269,  132  X.  W.  379, 
holding  that  where  widow  having  only  life  estate  conveyed  fee  in  lands  owned 
by  deceased  husband,  and  grantee  went  into  possession  claiming  absolute  title 
and  making  improvements  with  knowledge  of  husband's  heirs,  grantee  acquired 
title  by  adverse  possession  after  30  years;  Westcott  v.  Meeker,  144  Iowa,  325,  29 
L.R.A.(X.S.)  954,  122  X.  W.  964,  holding  that  heirs  of  life  tenant  who  are  given 
remainder  in  property  are  not  estopped  from  recovering  property  from  grantee  of 
life  tenant  by  permitting  them  to  take  possession  and  make  valuable  improve- 
ments. 
Effect  of  conveyance  1>>  cotenant  to  found  adverse  possession. 

Cited  in  note  (32  L.R.A.  (X.S.)  703)  on  effect  of  conveyance  by  one  coten- 
ant to  found  adverse  possession  against  others. 

66  L.  R.  A.  160,  PERRY  v.  CASTXER,   124  Iowa,  386,  100  N.  W.  84,  2  Ann. 
Cas.   363. 

Later  appeal  in  130  Iowa,  704.  107  X.  W.  940. 

Liability   of   one   rendering    iiiu'li  \va.v    unsafe    by   reason   of  excavations   or 
obstructions. 

Cited  in  Elzig  v.  Bales,  135  Iowa.  210,  112  X.  W.  540,  holding  defendant  hav- 
ing an  excavation  made  in  the  highway  for  the  improvement  of  his  land  was  not 
relieved  from  liability  for  injuries  to  one  driving  into  it,  by  reason  of  the  fact 
that  his  tenant  had  agreed  to  put  it  in  safe  condition  and  had  failed  to  do  so. 

Cited   in  note    (16   L.R.A. (X.S.)    1039)    on   right   of   abutter  to   change   condi- 
tions in  surface  of  street  or  highway. 
Liability   for  maintaining   opening:   or  area    way. 

Cited  in  Davis  v.  Bonaparte,  137  Iowa,  206,  114  X.  W.  896,  holding  an  abut- 
ting owner  on  the  street  was  not  liable  for  injuries  sustained  by  one  falling  into 
a  cellarway  on  street  which  a  third  person,  unknown  had  left  open. 
Interest  of  public  in  highway. 

Cited  in  Quinn  v.  Baage,  138  Iowa,  430,  114  X.  W.  205,  holding  in  as  much  as 
a  public  highway  belonged  to  the   public,   a  fence   placed  therein   might  be  re- 
moved by  the  public  authorities. 
Right  of  abutting  property  owner  to  build  into  street. 

Cited  in  Bischof  v.  Merchants'  Xat.  Bank,  75  Xeb.  843,  5  L.R.A. (X.S.)  491, 
106  X.  W.  996,  holding  an  abutting  property  might  have  enjoined  the  erection  of 
a  building  with  projections  into  the  street  which  in  a  measure  obstructed  plain- 
tiff's view  of  the  street. 
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Cited  in  note  (5  L.R.A.  (N.S.)  486)  on  interference  with  view  of  premises  from 
street  as  warranting  injunction. 

66  L.  R.  A.  164,  WHITE  v.  BROTHERHOOD  OF  AMERICAN  YOEMEN,   124 

Iowa,  293,  104  Am.  St.  Rep.  32:5,  99  X.  W.  1071,  2  Ann.  Cas.  350. 
Effect   of   divorce   on    wife's   rig-lit   its   named   beneficiary    under   insurance 
policy. 

Cited  in  Green  v.  Green,  147  Ky.  613,  39  L.R.A.  (N.S.)  373,  144  S.  W.  1073, 
holding  that  designation  of  divorced  wife  who  has  promised  to  remarry  holder 
of  mutual  benefit  certificate  as  beneficiary,  is  necessary  to  give  her  right  to 
proceeds  as  affianced  wife,  where  designation  in  her  favor  as  wife  was  annulled 
by  divorce;  Snyder  v.  Supreme  Ruler,  F.  M.  C.  122  Tenn.  263,  45  L.R.A. (N.S.) 
213,  122  S.  W.  981,  holding  that  fraternal  benefit  insurance  society  may  waive 
its  bylaw  as  to  divorce  by  reception  of  assessments  and  dues  with  full  knowledge; 
Schmidt  v.  Hauer,  139  Iowa,  533,  111  N.  W.  966,  holding  the  rights  of  a  wife 
named  as  beneficiary  in  husband's  policy  of  insurance  was  not  affected  by  the 
subsequent  divorce  of  the  parties  no  effort  being  made  to  change  the  beneficiary. 

Cited  in  notes  (3  L.R.A. (N.S.)  479:  128  Am.  St.  Rep.  316)  on  effect  of  divorce 
on  right  of  wife  as  beneficiary  in  insurance  policy. 

66  L.  R.  A.  166,  BILLARD  v.  BOARD  OF  EDUCATION,  69  Kan.  53,  105  Am. 

St.  Rep.  148,  76  Pac.  422,  2  Ann.  Cas.  521. 
IteliK'ioiiN  exercises  in   the   public   schools. 

Cited  in  footnote  to  Hackett  v.  Brooksville  School  District,  69  L.R.A.  592, 
which  sustains  right  to  read  King  James  version  of  Bible  in  schools. 

Cited  in  note  (16  L.R.A. (N.S.)  861)  on  religious  exercises  or  instruction  in 
public  schools. 

Disapproved  in  People  ex  rel.  Ring  v.  Board  of  Education,   245  111.  350,   29 
L.R.A.  (N.S.)    448,  92  N.  E.  251,  19  Ann.  Cas.  220,  holding  the  reading  of  the 
bible,  the  singing  of  hymns  and  the  saying  of  the  Lord's  prayer  was  in  violation 
of  the  constitutional  provisions  guarantying  religious  freedom. 
Mandamus   liy   parent   to   enforce    Huht    of   child. 

Cited  in  Cartwright  v.  Board  of  Education,  73  Kan.  34,  84  Pac.  382,  holding 
mandamus  would  lie  on  behalf  of  a  parent  to  compel  a  school  board  to  admit  his 
child  to  the  public  school. 

66  L.  R.  A.  171,  McCANN  v.  JOHNSON  COUNTY  TELEPH.  CO.  69  Kan.  210, 
76  Pac.  870. 

Additional   servitudes  on  highways. 

Cited  in  State  ex  rel.  Coleman  v.  Kansas  Natural  Gas,  Oil,  Pipe-Line  &  Im- 
prov.  Co.  71  Kan.  510,  114  Am.  St.  Rep.  507,  80  Pac.  9(52,  holding  the  laying  of 
a  pipe  line  along  a  highway  for  the  transportation  of  natural  gas  was  not  an 
additional   burden  thereon. 
Telephone  lines. 

Cited  in  Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  420,  3  L.R.A. (N.S.) 
325,  112  Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838,  holding  the  erection 
of  telephone  poles  and  wires  in  streets  was  not  an  additional  burden  thereon; 
Shinzel  v.  Bell  Telephone  Co.  31  Pa.  Super.  Ct.  235,  holding  the  erection  of  tele- 
phone poles  and  wires  was  not  an  additional  burden  on  streets  for  which  abutting 
owners  were  entitled  to  compensation;  State  v.  Patton,  76  Kan.  667,  92  Pac.  588, 
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assenting  to  the  proposition  that  the  construction  and  maintenance  of  a  telephone 
line  in  a  public  highway  was  lawful. 

Disapproved  in  Cosgriff  v.  Tri-State  Teleph.  &  Teleg.  Co.  15  X.  D.  216,  5 
L.R.A. (N.S.)  1145,  107  X.  W.  525,  holding  the  construction  of  a  telephone  line 
on  a  rural  highway  was  an  additional  servitude  thereon. 

(-6  L.  R.  A.  181,  BOWDEX  v.  KAXSAS  CITY,  69  Kan.  587,  105  Am.  St.  Rep. 

187,  77  Pac.  573,  1  Ann.  C'as.  955. 
Liability   of   mciiiciimlity    for    damages    attending    its    act*. 

Cited  in  Fisher  v.  Delaware  Twp.  87  Kan.  685,  41  L.R.A.  (X.S.)  1078,  125 
Pac.  94,  holding  that  township  engaged  in  improving  highway  acts  in  capacity  of 
agency  of  state  and  is  not  liable  to  employee  for  personal  injury  occasioned  by 
negligence  of  its  officers;  Finson  v.  Topeka,  87  Kan.  91,  123  Pac.  723;  Roberts  v. 
St.  Marys.  86  Kan.  404,  121  Pac.  367, — holding  that  city  in  maintaining  water 
supply  system  is  under  obligation  to  employees  to  furnish  them  safe  place  to 
work. 

Cited  in  notes  (1  L.R.A. (X.S.)  666)  on  distinction  between  private  and  pub- 
lic functions  of  municipality  with  respect  to  liability  for  damages:  (4  L.R.A. 
(X.S.)  631)  on  municipal  liability  for  acts  or  negligence  of  fire  department; 
(25  L.R.A. (X.S.)  97)  on  liability  of  municipality  for  tort  in  connection  with 
buildings  used  by  it;  (108  Am.  St.  Rep.  142,  145,  155,  162,  171)  as  to  what 
municipal  corporations  are  answerable  for  injuries  due  to  defects  in  streets  and 
other  public  places. 

Distinguished  in  Edson  v.  Olathe,  81  Kan.  332,  36  L.R.A.  (X.S.)  863,  105  Pac. 
521,  holding  a  city  is  not  liable  for  damages  sustained  by  railroad  company  on 
the  repeal  of  an  ordinance  granting  it  the  use  of  the  streets. 

66  L.  R.  A.  185,  COFFEYVILLE  VITRIFIED  BRICK  &  TILE  CO  v.  PERRY, 

69  Kan.  297,  76  Pac.  848,  1  Ann.  Cas.  936. 
Police   power. 

Cited  in  State  ex  rel.  Equitable  Life  Assur.  Soc.  v.  Vandiver,  222  Mo.  258.  121 
S.   \V.   45    (dissenting  opinion),   on   the  validity   of   legislative   exercises   of   the 
police  power. 
—  Statutes  re&ulatiiigr  labor  contracts  and   relations. 

Cited  in  People  v.  Marcus,  110  App.  Div.  261,  97  X.  Y.  Supp.  322,  holding  that 
statute  providing  that  any  employer  who  shall  coerce  or  compel  employee  to  en- 
ter into  agreement  not  to  join  labor  union  as  condition  of  securing  employment 
shall  be  guilty  of  misdemeanor,  is  unconstitutional:  State  v.  Coppage,  87  Kan. 
757,  —  L.R.A. (X.S.)  — ,  125  Pac.  8,  holding  that  employer  lias  no  inherent  right 
to  coerce  employee,  as  condition  of  remaining  in  employment,  to  make  contract 
not  to  become  or  remain  member  of  labor  organization:  Atchison,  T.  &  S.  R.  Co. 
v.  Brown,  80  Kan.  316,  23  L.R.A. (X.S.)  248,  133  Am.  St.  Rep.  213,  102  Pac. 
459,  18  Ann.  Cas.  346,  holding  unconstitutional  a  statute  requiring  an  employer 
to  furnish  a  discharged  employee,  upon  request  a  statement  in  writing  of  the 
reasons  for  his  discharge;  Jordon  v.  State,  51  Tex.  Crim.  Rep.  .338,  11  L.R.A. 
(X.S.)  608,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  unconstitutional  an  act 
making  it  unlawful  to  issue  in  exchange  for  labor  checks  or  tickets  redeemable 
or  payable  in  goods  or  merchandise:  Goldrield  Mines  Co.  v.  Goldfield  Miners' 
Union  Co.  159  Fed.  516,  holding  an  act  making  it  unlawful  to  make  any  agree- 
ment which  required  any  person  desiring  employment  to  agree  as  a  condition  to 
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securing  such  employment  not  to  become  the  member  of  any  labor  organization, 
was  unconstitutional  restriction  on  the  right  of  contract. 

Cited  in  notes  (7  L.R.A.  (N.S.)  282)  on  constitutionality  of  statutes  forbidding 
employer  to  require  employee  not  to  join  union;  (52  L.  ed.  U.  S.  436)  on  con- 
stitutionality of  statutes  forbidding  employer  from  insisting  that  employees 
shall  withdraw  from  or  refrain  from  joining  labor  union  as  condition  of  em- 
ployment or  continued  employment. 

66  L.  R.  A.  189,  PEOPLE  EX  REL.  McPIKE  v.  VAN  DE  CARR,  178  N.  Y.  425. 

102  Am.  St.  Rep.  516,  70  N.  E.  965. 

Constitutionality   of   statute   prohibiting:   the   use   of   national   flagp   for  ad- 
vertising'   purposes. 

Cited  in  note  (7  L.R.A.  (N.S.)   1080)  on  statutes  against  desecration  of  flag. 

Distinguished  in  Halter  v.  Nebraska,  205  U.  S.  40,  51  L.  ed.  700,  27  Sup.  Ct. 
Rep.  419,  10  Ann.  Cas.  525,  Affirming  74  Neb.  759,  7  L.R.A. (N.S.)  1082,  121 
Am.  St.  Rep.  754,  105  N.  W.  298,  holding  an  act  prohibiting  the  use  of  the  flag 
of  the  United  States  for  advertising  or  commercial  purposes  was  not  an  uncon- 
stitutional exercise  of  power;  Com.  v.  R.  I.  Sherman  Mfg.  Co.  189  Mass.  80,  75 
N.  E.  71,  4  Ann.  Cas.  268,  holding  an  act  prohibiting  the  use  of  coat  of  arms  or 
the  great  seal  of  the  state  for  advertising  or  commercial  purposes  was  valid. 
Tnkiiift-  of  property  without  due  process  of  law. 

Cited  in  People  ex  rel.  Appel  v.  Zimmerman,  102  App.  Div.  112,  92  N.  Y. 
Supp.  497,  holding  an  act  prohibiting  the  dealing  in  trading  stamps  or  coupon 
tickets  is  invalid  as  to  a  dealer  having  property  on  hand  which  contained  such 
coupons  which  would  have  to  be  substantially  destroyed  to  effect  a  compliance 
with  the  statute;  Hathorn  v.  Natural  Carbonic  Gas  Co.  194  N.  Y.  358,  23 
L.R.A.  (N.S.)  452,  128  Am.  St.  Rep.  555,  87  N.  E.  504,  16  Ann.  Cas.  989  (dissent- 
ing opinion),  denying  the  constitutionality  of  an  act  prohibiting  the  pumping  of 
waters  from  which  gas  was  extracted  as  taking  property  without  due  process 
of  law  where  it  rendered  useless  plants  erected  for  that  purpose. 

66  L.  R.  A.  193,  BALTIMORE  STEAM  PACKET  CO.  v.  PATTERSON,  45  C. 

C.  A.  575,  106  Fed.  736. 
Maritime    contracts. 

Cited  in  Graham  v.  Oregon  R.  &  Nav.  Co.  135  Fed.  611,  holding  a  contract  for 
the  furnishing  of  cargoes  on  the  part  of  one  party  and  the  furnishing  of  steam- 
ships on  the  part  of  the  other  party  is  in  nature  a  maritime  contract. 

Cited  in  note  (70  L.R.A.  355,  380,  436)  on  what  contracts  will  support  mari- 
time lien. 

66  L.  R.  A.  238,  FT.  SMITH  v.  HUNT,  72  Ark.  556,  105  Am.  St.  Rep.  51,  82 

S.  W.  163. 
Constitutional   limitations  on   power  to  impose  license   taxes. 

Cited  in  note  (129  Am.  St.  Rep.  259,  262,  263,  290)  on  constitutional  limi- 
tations on  power  to  impose  license  or  occupation  taxes. 

66  L.  R.  A.  242,  SAN  FRANCISCO  SAV.  UNION  v.  R.  G.  R.  PETROLEUM  & 

MIN.  CO.  144  Cal.  134,  103  Am.  St.  Rep.  72,  77  Pac.  823,  1  Ann.  Cas.  182. 
Kiu-ht    of   private   owner   to   abate  a   public   nuisance. 

Explained  in  Reynolds  v.  Presidio  &  Ferries  R.  Co.  1  Cal.  App.  234,  81  Pac. 
1118,  holding  an  action  would  not  lie  at  the  instance  of  an  abutting  owner  to 
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abate  a  railroad  laid  on  his  side  of  the  street  where  no  injury  was  suffered  by 
him  that  was  not  common  to  the  other  abutting  owners  on  the  street. 
Interference   with   riparian   owner's  right   of  access. 

Cited  in  McCloskey  v.  Pacific  Coast  Co.  22  L.R.A.(X.S.)  677,  87  C.  C.  A.  568, 
160  Fed.  797,  holding  the  owner  of  land  abutting  the  shore  of  the  sea  might  have 
the  erection  of  structures  on  the  tide  lands  which  interfered  with  his  right  of 
access  injoined;  Ferry  Pass  Inspectors'  &  S.  Asso.  v.  Whites  River  Inspectors'  & 
S.  Asso.  57  Fla.  406,  22  L.R.A.(N.S.)  350,  48  So.  643,  holding  a  riparian  owner 
might  have  relief  against  a  total  exclusion  from  access  to  his  lands. 

Cited  in  notes  (22  L.R.A.  (X.S.)  345)  on  right  of  owner  of  upland  to  access 
to  navigable  water;  (127  Am.  St.  Rep.  52)  on  relative  rights  of  state  and  riparian 
owner  in  navigable  waters. 

66  L.  R.  A.  247,  PEOPLE  v.  ADAMS,  143  Cal.  208,  101  Am.  St.  Rep.  92,  76  Pac. 

954. 
Effect  of  separation  of  jury   in  criminal   cases. 

Cited  in  People  v.  Cord,  357  Cal.  571,  108  Pac.  511,  holding  that  objection  to 
separation  of  jurors  during  recess  is  not  tenable,  where  it  appears  that  one 
juror  visited  sick  wife  in  charge  of  officer,  and  that  all  of  jurors  were  kept 
inaccessible  to  approach  about  case;  People  v.  Emmons,  7  Cal.  App.  697,  95  Pac. 
1032,  holding  a  conviction  for  bribery  would  not  ue  set  aside  because  of  the 
separation  of, the  jurors  during  trial  but  before  the  submission  of  the  cause  to 
them  where  it  appeared  that  the  separation  was  but  for  a  short  time  and  for 
innocent  causes. 

Cited  in  notes  (24  L.R.A.  (X.S.)  780)  on  permitting  separation  of  jury  in 
capital  case;  (103  Am.  St.  Rep.  161,  164,  169)  on  effect  of  separation  of  jury. 

Distinguished  in  State  v.  Sly,  11  Idaho,  119,  80  Pac.  1125,  holding  the  separa- 
tion of  the  jury  after  being  sworn  shifted  the  burden  of  proof  to  the  State  to 
show  that  the  separation  was  without  prejudice  to  the  defendant. 

66  L.R.A.  249,  EX  PARTE  GERIXO,  143  Cal.  412,  77  Pac.  166. 

Followed  without  discussion  in  Ex  parte  McManua,  151  Cal.  338,  90  Pac.  702. 
Constitutionality    of    legislation    regulating-    the    right    to    practise   a    pro- 
fession. 

Followed  in  Arwine  v.  Medical  Examiners,  151  Cal.  503,  91  Pac.  319,  uphold- 
ing the  acceptance  of  certificates  or  diplomas  from  medical  schools  whose  require- 
ments for  graduation  are  not  less  than  those  prescribed  by  the  association  of 
American  Madical  Colleges. 

Cited  in  Ex  parte  Whitley,  144  Cal.  178,  77  Pac.  879,  1  Ann.  Cas.  13,  holding 
an  act  permitting  graduates  of  reputable  dental  colleges,  graduates  of  high 
schools  having  a  certain  amount  of  experience  in  a  dentist's  office  and  dentists 
having  practised  a  certain  time  in  another  state  to  practise  after  examination  by 
the  state  board  was  a  constitutional  classification ;  Stone  v.  State,  48  Tex.  Crim. 
Rep.  118,  86  S.  \V.  102!).  holding  an  act  requiring  all  persons  practising  medicine 
to  obtain  certificates  from  one  of  the  boards  of  medical  examiners  of  the  various 
schools  of  medicine  designated  was  not  unconstitutional. 
Manner  of  choosing  examining  board. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  \Vis.  .522. 
107  X.  W.  500,  holding  a  statute  was  not  invalid  because  it  vested  in  the  state 
dental  society  power  to  nominate  a  majority  of  the  board  of  examiners. 
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conferring:  special   privileges. 

Cited  in  Wheeler  v.  Herbert,  152  Gal.  233,  92  Pac.  353,  holding  an  act  provid- 
ing for  the  changing  of  boundary  line  between  two  counties  upon  the  affirmative 
vote  of  sixty  percent  of  the  voters  who  have  lived  ninety  days  in  the  territory 
ia  not  unconstitutional  as  conferring  special  privileges  on  such  voters. 
Nature   of  power   of  appointment    to   office. 

Cited  in  Richardson  v.  Young,  122  Tenn.  498,  125  S.  W.  664,  holding  tfon* 
power  of  election  or  appointment  to  office  is  political  power,  not  inherently 
belonging  to  any  department  of  government. 

66  L.  R.  A.  255,  BASTIAN  v.  BRITISH  AMERICAN  ASSUR.  CO.  143  Cal.  287, 

77  Pac.  63. 
Defense   of   failure   to   comply    with    terms  of  policy. 

Cited  in  Fountain  v.  Connecticut  F.  Ins.  Co.  158  Cal.  765,  139  Am.  St.  Rep. 
214,  112  Pac.  546,  holding  that  under  section  2611  of  Civil  Code,  doctrine  that 
breach  of  immaterial  provision  of  policy  does  not  avoid  it,  is  not  applicable 
where  policy  expressly  declares  that  it  shall  avoid  it;  Aronson  v.  Frankfort  Acci. 
&  Plate  Glass  Ins.  Co.  9  Cal.  App.  478,  99  Pac.  537,  holding  a  right  of  recovery 
under  an  accident  insurance  policy  might  be  defeated  by  a  failure  of  the  insured 
to  give  notice  to  the  insured  of  the  accident  as  was  required  by  the  terms  of  the 
policy. 
—  Keeping  explosives. 

Distinguished  in  Arnold  v.  American  Ins.  Co.  148  Cal.  667,  25  L.R.A.(N.S.) 
18,  84  Pac.  "182,  where  it  was  held  that  the  temporary  presence  in  the  house  of 
half  a  pint  of  gasolene  which  in  no  way  contributed  to  the  fire  would  not  prevent 
a  recovery  under  a  policy  which  provided  against  the  keeping  of  gasolene  on  the 
premises. 

66  L.  R.  A.  258,  DAVIS  v.  BOYETT,  120  Ga.  649,  102  Am.  St.  Rep.  118,  48  S.  E. 
185,  1  Ann.  Cas.  386. 

66  L.  R.  A.  261,  STEWART  v.  HARRIS,  69  Kan.  498,  105  Am.  St.  Rep.  178,  77 

Pac.  277,  2  Ann.  Cas.  873. 
Purchase   of   stock:   of   stockholder  by   director   of   corporation. 

Cited  in  Stewart  v.  Smith,  72  Kan.  77,  82  Pac.  482,  on  manner  of  determining 
value  of  stock  at  time  of  fraudulent  purchase  by  president  and  managing  director 
of  corporation;  George  v.  Ford,  36  App.  D.  C.  328,  holding  that  managing  di- 
rector of  corporation  who  seeks  to  purchase  stock  from  fellow  director,  iinac- 
quainted  with  business  of  corporation,  is  bound  to  disclose  material  facts  of 
situation;  Steinfeld  v.  Nielsen,  12  Ariz.  403,  100  Pac.  1094,  holding  that  officer 
of  corporation,  who  seeks  to  purchase  stock  of  stockholder,  must  disclose  to 
latter  facts  which  have  come  to  him  by  virtue  of  his  relation  to  corporation, 
and  not  known  to  stockholder,  and  must  disclose  corporate  plans  which  have 
bearing  on  value  of  stock;  Strong  v.  Repide,  213  U.  S.  431,  53  L.  ed.  860,  29 
Sup.  Ct.  Rep.  521,  holding  a  purchase  of  stock  by  the  director  of  a  corporation 
might  be  avoided  by  the  stockholder  where  his  identity  as  a  purchaser  was  con- 
cealed and  where  because  of  his  position  as  a  director  he  was  aware  of  the  great 
enhancement  in  value  of  the  stock. 

Cited  in  note  (53  L.  ed.  U.  S.  855)  on  fraud  in  purchase  of  stock  by  corporate 
officer  of  director. 
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66  L.  R.  A.  266,  ECKERT  v.  VAN  PELT,  69  Kan.  357,  76  Pac.  909. 
JVecessity   that  complaint  apply   to  plaintiff   the  alleged   libelous  publica- 
tion. 

Cited  in  Sheibley  v.  Huse,  75  Neb.  817,  106  N.  W.  1028,  13  Ann.  Gas.  376,  hold- 
ing a  complaint  in  an  action  for  damages  for  an  alleged  libelous  publication  need 
not  show  facts  and  circumstances  connecting  the  complaint  with  the  alleged  de- 
famatory publication. 

66  L.  R.  A.  270,  BLAKELEY  v.  ADAMS,  113  Ky.  398,  68  S.  W.  473. 

66  L.  R.  A.  275,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  DRUIEN,  118  Ky.  237, 

80  S.  W.  778,  4  Ann.  Cas.  1102. 
Conflict    of    In  v\s. 

Cited  in  Equity  Mut.  F.  Ins.  Corp.  v.  Murray,  331  Ky.  749,  115  S.  W.  816, 
holding   that   capital   stock   note  given   to   mutual   lire   insurance   company,   exe- 
cuted in  New  York  state  and  made  payable  therein  is  governed  by  laws  of  that 
state. 
As   to   carrier's   contracts. 

Cited  in  Adams  Exp.  Co.  v.  Walker,  119  Ky.  127,  67  L.R.A.  415,  83  S.  W.  106, 
holding  in  order  that  a  carrier  might  set  up  a  contract  exempting  it  from  lia- 
bility, which  was  valid  in  the  state  where  made  but  invalid  under  the  laws  of 
this  state,  it  must  show  that  the  nonperformance  of  such  contract  occurred  in 
the  other  state;  Western  U.  Teleg.  Co.  v.  Lacer,  122  Ky.  841,  5  L.R.A. (N.S.)  7r>4, 
121  Am.  St.  Rep.  502,  93  S.  W.  34;  Howard  v.  Western  U.  Teleg.  Co.  119  Ky. 
634,  84  S.  W.  764,  7  Ann.  Cas.  1065, — holding  a  contract  for  the  transmission 
of  a  telegram  made  in  another  state  but  to  be  performed  in  this  state  would  be 
governed  by  the  laws  of  this  state  j  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Hansford 
&  Son,  125  Ky.  43,  100  S.  W.  251 ;  Davis  v.  Chesapeake  &  0.  R.  Co.  122  Ky.  538, 
5  L.R.A. (N.S.)  461,  121  Am.  St.  Rep.  481,  92  S.  W.  339,  12  Ann.  Cas.  723,— 
holding  a  contract  made  in  one  state  affecting  the  liability  of  carriers  would 
be  rejected  or  enforced  according  to  the  laws  of  the  place  where  the  contract 
was  sought  to  be  enforced. 

Cited  in  notes  (5  L.R.A. (N.S.)  426)  on  refusal  to  give  effect  to  foreign  contract 
exempting  carrier  from  liability;    (18  L.R.A.  (N.S.)    878)    on  conflict  of  laws  as 
to  carrier's  contracts. 
Liability   of  common   carrier. 

Cited  in  Stiles  v.  Louisville  cfc  N.  E.  Co.  129  Ky.  179,  18  L.R.A. (N.S.)  89, 
130  Am.  St.  Rep.  429,  110  S.  W.  820,  holding  the  liability  of  a  common  carrier  of 
freight  was  that  of  an  insurer. 

66  L.  R.  A.  280,  COM.  EX  REL.  PRATT  v.  McGOVERN,  116  Ky.  212,  75  S.  W. 

261. 
Injunctive   relief   on   behalf   of   atate   agrainst   criminal    acts. 

Cited  in  State  v.  Gonradt,  85  Kan.  850,  39  L.R.A. (N.S.)  191,  118  Pac.  1040, 
holding  that  selling  and  delivering  of  intoxicating  liquors  in  streets  of  city  is 
common  nuisance  and  may  be  enjoined  under  statute;  State  ex  rel.  Jackson  v. 
Lindsay,  85  Kan.  83,  35  L.R.A. (N.S.)  812,  116  Pac.  207,  holding  that  injunction 
may  issue  to  restrain  maintenance  of  unlicensed  insane  asylum,  where  patients 
disturb  peace  of  community;  People  ex  rel.  Atty.  Gen.  v.  Tool,  35  Colo.  237,  6 
L.R.A. (  (N.S.)  826,  117  Am.  St.  Rep.  19S,  86  Pac.  224,  holding  a  bill  would  lie 
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on  behalf  of  the  state  to  enjoin  a  conspiracy  to  commit  acts  criminal  in  nature 
which  affect  the  integrity  of  an  election;  Respass  v.  Com.  131  Ky.  813,  21  L.R.A. 
(N.S.)  838,  115  S.  W.  1131,  holding  equity  would,  on  behalf  of  the  state,  enjoin 
the  maintenance  of  a  poolroom  which  because  of  the  criminal  nature  of  the  busi- 
ness conducted  there,  the  type  of  people  congregating  there  and  its  location  it 
constituted  a  nuisance;  State  ex  rel.  Crow  v.  Canty,  207  Mo.  450,  15  L.R.A. 
(N.S.)  751,  123  Am.  St.  Rep.  393,  105  S.  W.  1078,  10  Ann.  Cas.  787,  enjoining  on 
behalf  of  the  state  the  giving  of  an  exhibition  of  a  bull  fight  because  of  its 
brutalizing  nature  it' constituted  a  public  nuisance;  State  v.  Ehrlick,  65  W.  Va. 
709,  23  L.R.A.  (N.S.)  696,  64  S.  E:  935,  enjoining  the  maintenance  of  a  gambling 
joint  although  criminal  in  nature,  where  its  maintenance  constituted  a  public 
nuisance. 

Cited  in  note  (15  L.R.A.  (N.S.)  747)  on  right  of  state  to  enjoin  public  nui- 
sance which  is  also  a  crime. 

It  it;  h<     to -enjoin    prize    Jin  h!,«t. 

Distinguished   in   Louisville  Athletic   Club  v.  Nolan,   134   Ky.  224,   23   L.R.A. 
(N.S.)    1020,  119  S.  W.  800,  denying  the  right  of  a  private  citizen  to  enjoin  a 
prize  fight  where  he  fails  to  show  any  personal  injury  from  its  maintenance. 
"What    are    public    nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  215,  217,  227,  228)  on  what  are  public  nui- 
sances. 

66  L.  R.  A.  288,  RIVERSIDE  v.  MACLEAN,  210  111.  308,  102  Am.  St.  Rep.  164, 

71  N.  E.  408. 
Diversion  of  property  dedicated  to  public  use. 

Cited  in  South  Park  Comrs.  v.  Montgomery  Ward  &  Co.  248  111.  304,  93  N. 
E.  910,  21  Ann.  Cas.  127,  holding  that  if  owner  dedicates  property  to  public  use, 
state  cannot  change  use  and  apply  same  to  some  other  use  inconsistent  with  the 
dedication;  Ward  v.  Field  Museum,  241  111.  508,  89  N.  E.  731,  holding  a  private 
citizen  might  enjoin  a  city  from  diverting  a  public  park  from  the  purposes 
for  which  it  was  dedicated;  Codman  v.  Crocker,  203  Mass.  150,  25  L.R.A. (N.S.) 
990,  89  N.  E.  177,  refusing  to  enjoin  the  construction  of  a  sub-way  under  Boston 
Commons  under  legislative  authority  such  use  being  not  inconsistent  with  the  use 
for  which  it  was  dedicated  to  the  public. 

Cited  in  notes  (14  L.R.A. (N.S. )  1068)  on  effect  of  conveyance  of  lots  laid  down 
on  plats,  to  prevent  change  in  use  or  form;  (25  L.R.A. (N.S.)  980,  982)  on  what 
use  of  squares,  parks,  or  commons  is  consistent  with  purpose  of  dedication. 

Distinguished  in  Hamilton  v.  Semet  Solvay  Co.  227  111.  509,  81  N.  E.  538,  hold- 
ing a  citizen  wishing  to  enjoin  the  construction  of  a  canal  on  the  grounds  that 
it  obstructed  a  public  highway  must  show  special   injury  to  himself. 
Grant    of    easement    by   reference    to   plat. 

Cited  in  note  (122  Am.  St.  Rep.  218)  on  easement  in  street,  where  grant  refers 
to  plat  or  map. 

66  L.  R.  A.  297,  ILLINOIS  SOUTHERN  R.  CO.  v.  MARSHALL,  210  111.  562,  71 

N.  E.  597. 
Negligence  of  vice-principal   toward   servant   in   place  of   danger. 

Cited  in  Roebling  Constr.  Co.  v.  Thompson,  229  111.  46.  82  N.  E.  196,  holding 
defendant  wa?  liable  for  injuries  to  an  employee  sustained  by  reason  of  the  negli- 
gence of  the  defendant's  foreman  in  giving  an  order  while  the  plaintiff  was  in 
a  dangerous  position:  Cody  v.  Longyear,  103  Minn.  119,  114  N.  W.  735,  holding 
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defendant  company  was  liable  for  injuries  to  plaintiff  through  the  negligence 
of  a  foreman  in  starting  machinery  after  ordering  the  plaintiff  in  to  a  place 
of  danger  because  of  such  machinery. 

Cited  in  footnotes  to  Dill  v.  Marmon,  69  L.R.A.  163,  which  denies  master's  lia- 
bility for  injury  to  servant  assisting  in  shifting  cars  to  be  loaded  at  mill  due  to 
negligence  of  foreman  in  charge  of  men  but  not  at  the  head  of  a  department 
of  the  work  in  directing  him  to  push  car  started  by  momentum  of  another  car; 
Beresford  v.  American  Coal  Co.  70  L.R.A.  257,  which  holds  mine  owner  liable 
for  act  of  superintendent  who  has  general  command  of  operation  of  mine  in  send- 
ing engineer  away  from  engine  operating  cage  hoist  and  attempting  to  operate 
same  himself  with  knowledge  of  his  incompetency. 
I,H\V  and  fact  questions  as  to  relationship  of  fellow-servant. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Strong,  228  111.  285,.  81  X.  E.  1011,  hold- 
ing members  of  a  switching  crew  are  not  fellow-servants  as  a  matter  of  law; 
Aldrich  v.  Illinois  C.  R.  Co.  241  111.  407,  132  Am.  St.  Rep.  220,  89  N.  E.  702, 
holding  the  crews  of  separate  freight  trains  on  the  same  line  were  not  fellow- 
servants  as  a  matter  of  law;  Bennett  v.  Chicago  City  R.  Co.  243  111.  428,  90  X.  E. 
735,  holding  a  conductor  on  a  cable  car  and  a  motorman  on  an  electric  car 
operated  by  the  same  company  on  a  cross  street,  were  not  fellow-servants  as  a 
matter  of  law;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Surrells,  115  111.  App.  619, 
holding  it  a  question  of  fact  for  the  jury  from  the  facts  of  the  case  whether  a 
section  foreman  and  an  engineer  were  fellow-servants;  Wabash  R.  Co.  v.  Thomas, 
117  111.  App.  113,  holding  it  was  a  question  for  jury  whether  a  man  on  a  train 
in  charge  of  a  "dead"  engine  and  a  brakeman  on  such  train  were  fellow-servants : 
Aurora  Boiler  Works  v.  Colligan,  115  111.  App.  531,  on  when  the  question  of 
whether  the  relation  of  fellow  servants  exists  is  one  of  law. 
Vice-principals. 

Cited  in  Chicago  Terminal  Transfer  R.  Co.  v.  Reddick,  230  111.  108,  82  X.  E. 
598,  Affirming  131  111.  App.  520,  holding  an  employee  having  charge  of  other 
employees  in  the  performance  of  a  particular  employment  while  in  the  exercise 
of  such  authority  occupied  the  relationship  of  vice-principal;  Chicago,  R.  I.  &. 
P.  R.  Co.  v.  Rathneau,  124  111.  App.  432,  on  when  a  coemployee  may  be  regarded 
as  a  vice-principal. 

Cited  in  footnotes  to  Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.R.A.  340,  which 
holds  railroad  conductor  signaling  engineer  to  back  engine  to  effect  a  coupling 
not  a  fellow  servant  of  brakeman  attempting  to  prepare  cars  for  coupling;  John- 
son v.  Union  P.  Coal  Co.  67  L.R.A.  506,  which  holds  persons  entrusted  by  master 
with  management  or  direction  of  general  work  or  some  particular  part  thereof 
not  fellow  servants  with  subordinate  employees. 
While  assisting;  in  work. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Likes,  124  111.  App.  466,  holding  the  rela- 
tion of  a  foreman  to  members  of  a  construction  crew  was  not  changed  by  his  acts 
in  assisting  members  of  the  crew  in  the  performance  of  the  task  imposed  by 
him  upon  them;  East  St.  Louis  &  Suburban  R.  Co.  v.  Hill,  133  111.  App.  18, 
holding  the  relation  of  vice  principal  which  a  foreman  bore  to  his  coemployees 
was  not  affected  where  instead  of  ordering  the  performance  of  a  negligent  act 
he  does  perform  it  himself. 
Liability  of  master  for  injury  to  servant  obeying  orders. 

Cited  in  footnote  to  Kinzel  v.  Atlanta,  K.  &  X.  R.  Co.  69  L.R.A.  757,  which 
holds  risk  of  land  slides  assumed  by  engineer  reluctantly  obeying  order  to  take 
train  through  mountainous  region  on  regular  trip  at  time  of  heavy  rains. 
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66  L.  R.  A.  304,  BURNETT  v.  PEOPLE,  204  111.  208,  !!S  Am.  St.   Rep.  206,  68 

N.  E.  505. 
Inciting  or  abetting  suicide. 

Cited  in  note    (22  L.R.A.  (N.S.)    243)    on  inciting  or  abetting  suicide. 
Effect   of   deceased's  consent  on  ileg-ree   of  homicide. 

Cited  in  note  (15  L.R.A.  (N.S.)   988)  on  effect  of  deceased's  consent  upon  degree 
of  homicide. 
Admlsslbility  of  repntation  of  deceased. 

Cited  in  notes   (3  L.R.A.  (N.S.)    308;   ]24  Am.  St.  Rep.  1026)    on  admissibility 
of  evidence  of  character  or  reputation  of  deceased  in  homicide  cases. 
Indictment   of  accessory   before    fact   as   principal. 

Cited  in  People  v.  Van  Bever,  248  111.  140,  fl3  N.  E.  725,  holding  that  under 
criminal  code  accessory  before  fact  must  be  indicted  and  punished  as  principal. 

66  L.  R.  A.  314,  VICKSBURG,  S.  &  P.  R.  CO.  v.  GOODEXOUGH,  108  La.  442, 
32  So.  404. 

Cited  in  Arkansas  Southern  R.  Co.  v.  Wilson,  118  La.   397,  42  So.  976,  his- 
torically as  to  the  validity  of  a  tax  on  a  town  in  aid  of  the  construction  of  a 
railroad  through  the  town. 
Sufficiency  of  petition  for  election  to  vote  public  aid. 

Cited  in  Gooden  v.  Lincoln  Parish,  122  La.  775,  48  So.  196,  sustaining  suffi- 
ciency of  a  petition  for  an  election  on  a  proposition  voting  taxes  to  a  railroad, 
though  it  was  not  in  all  respects  formal. 

66  L.  R.  A.  322,  BRIGNAC  v.  PACIFIC  MUT.'L.  INS.  CO.  112  La.  574,  36  So. 

595. 
Avoidance  of   policy  by  untruthful  answers   In   the  application. 

Cited  in  Bertrand  v.  Franklin  L.  Ins.  Co.  119  La.  424,  44  So.  186,  holding  an 
insurance  policy  avoided  by  untruthful  answers  of  the  insurer  in  the  application 
for  the  policy  that  she  never  had  a  "chronic  or  persistent  cough;"  Pacific  Mut. 
L.  Ins.  Co.  v.  Terry,  37  Tex.  Civ.  App.  489,  84  S.  W.  656,  holding  a  policy  of 
insurance  was  not  avoided  by  answers  to  question  that  applicant  did  not  use 
liquors  though  he  in  fact  had  drank  liquors. 
'''Warranties  and  representations"  by  insured. 

Cited  in  Royal  Union  Mut.  L.  Ins.  Co.  v.  Wynn,  177  Fed.  297,  on  whether  state- 
ments and  declarations  in  application  for  insurance  were  representations  or 
warranties:  Max  J.  Winkler  Brokerage  Co.  v.  Fidelity  &  D.  Co.  119  La.  743,  44 
So.  449,  holding  that  insured  is  charged  with  notice  that  his  signature  to  a  cer- 
tificate prepared  by  the  insurer  is  for  the  purpose  of  influencing  the  action  of  the 
insurer  upon  the  policy. 
Effect  of  words  "sane  or  insane"  In  suicide  clause. 

Cited  in  note  (17  L.R.A. (N.S.)  261,  262)  on  effect  of  words  "sane  or  insane" 
etc.,  in  suicide  clause  in  life  policy. 

66  L.  R.  A.  334,  BUECHNER  v.  NEW  ORLEANS,  112  La.  599,  104  Am.  St.  Rep. 

455,   36   So.   603. 
Liability  to  child  for  defect  In  bridge. 

Distinguished  in  Blum  v.  Weatherford  &  C.  Bros.  121  La.  304,  46  So.  317,  hold- 
ing defendant  company  was  not  liable  where  a  child  left  the  highway  and  while 
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attempting  to  cross  stringers  placed  across  a  canal  for  defendant's  workmen,  fell 

into  the  canal  and  was  drowned. 

Xecessity  of   specially   pleading   defences  to   negligence. 

Cited  in  Christy  v.  Tremont  Lumber  Co.  129  La.  177,  55  So.  754,  holding  that 
fellow-servant  rule  as  defense  must  be  specially  pleaded;  De  Amado  v.  Friedman, 
11  Ariz.  63,  89  Pac.  588,  affirming  the  necessity  of  specially  pleading  contribu- 
tory negligence  as  a  defence;  Roff  v.  Summit  Lumber  Co.  119  La.  577,  44  So.  302, 
holding  assumption  of  risk  must  be  specially  pleaded  as  a  defense. 
Contributory  negligence. 

Cited  in  Robertson  v.  Jennings,  128  La.  806,  55  So.  375,  holding  that  it  is  not 
contributory  negligence  upon  part  of  one  seeing  hole  left  by  missing  plank   in 
sidewalk,  and  seeing  upon  farther  side  of  hole,  plank,  apparently  sound,  to  step 
across  hole  onto  plank  which  was  really  rotten. 
Of  child. 

Cited  in  Danna  v.  Monroe,  129  La.  142.  55  So.  741,  holding  that  negligence 
cannot  be  imputed  to  child  20  months  old. 
—  Burden  of  proof. 

Cited  in  Williams  v.  W.  R.  Pickering  Lumber  Co.  125  La.  1093,  136  Am.  St. 
Rep.  365,  52  So.  167,  19  Ann.  Cas.  1244,  holding  the  burden  of  proving  contribu- 
tory negligence  on  the  part  of  an  employee  is  on  the  employer. 

Cited  in  note  (33  L.R.A.  (X.S.)   1166,  1170)   on  burden  of  proof  as  to  contribu- 
tory negligence. 
Xecessity  of  pleading  absence  of  contributory  negligence. 

Cited  in  Hebert  v.  Kingston  Lumber  Co.  126  La.  778,  52  So.  1021,  to  the  point 
that    plaintiff   in    complaint    for    personal    injuries   need    not   allege   absence    of 
contributory  negligence. 
Damages  recoverable   for  the   wrongful   death   of  minor   child. 

Cited  in  Weekly  v.  Louisiana  Western  R.  Co.  129  La.  794,  56  So.  889,  Ann. 
Cas.  1913B,  798,  on  quantum  of  damages  recoverable  for  death  of  child  through 
negligent  act  of  defendant;  Roby  v.  Kansas  City  Southern  R.  Co.  130  La.  897, 
58  So.  701,  on  amount  of  damages  recoverable  for  death  of  minor  caused  by  an- 
other's negligent  act;  Cherry  v.  Louisiana  &  A.  R.  Co.  121  La.  476,  17  L.R.A. 
(N.S.)  510,  126  Am.  St.  Rep.  323,  46  So.  596,  allowing  twelve  thousand  dollars 
damages  to  parents  in  action  by  them  for  the  wrongful  death  of  two  children : 
Bourg  v.  Brownell-Drews  Lumber  Co.,  120  La.  1024,  ]24  Am.  St.  Rep.  448,  45  So. 
972,  on  the  damages  recoverable  for  the  wrongful  death  of  a  minor  child. 
Liability  of  municipality  for  injuries  from  defects  in  streets. 

Cited  in  Stern  v.  Davies,  128  La.  187,  54  So.  712,  holding  that  city  is  liable 
for  injury  to  pedestrian  caused  by  obstruction  in  street  placed  on  street  during 
carnival  season. 

Cited  in  note   (108  Am.  St.  Rep.  171)   as  to  what  municipal  corporations  are 
answerable  for  injuries  due  to  defects  in  streets  and  other  public  places. 
Power  of  appellate  court  over  amonnt  of  verdict. 

Cited  in  Burvant  v.  Wolfe,  126  La.  793,  29  L.R.A. (X.S.)  679,  52  So.  1025. 
on  power  of  appellate  court  over  verdicts  either  excessive  or  inadequate. 

66  L.  R.  A.  336,  WARNER  v.  TALBOT,  112  La.  817,  104  Am.  St.  Rep.  460,  36 

So.  743. 
Correction  of  error  of  trial  court  without  remand. 

Cited  in  Shreveport  v.  Youree,  114  La.  187,  38  So.  135,  3  Ann.  Cas.  300,  refus- 
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ing  to  remand  a  cause  because  of  an  error  of  the  trial  court  where  all  the  facts 
are  before  the  court. 

66  L.  R.  A.  346,  OTTENSOSER  v.  SCOTT,  47  Fla.  276,  110  Am.  St.  Rep.  137,  37 
So.  161,  4  Ann.  Cas.  1076. 

66  L.  R.  A.  353,  READY  v.  PEOPLE,  32  Colo.  57,  74  Pac.  892. 
Slight  of  court  to  excuse  jurors  on  its  own  motion. 

Cited  in  State  v.  Carter,  144  Iowa,  375,  121  N.  W.  801,  on  right  of  district 
court  to  set  aside  list  or  panel  of  jurors  on  its  own  motion,  whenever  it  shall 
appear  that  legal  grand  or  trial  jury  cannot  be  drawn  therefrom. 
Homicide  in  resisting:  arrest. 

Cited  in  Com.  v.  Phelps,  209  Mass.  414,  95  N.  E.  868,  Ann.  Cas.  1912B,  566, 
holding  that  upon  indictment  for  murder  of  deputy  sheriff  when  he  lawfully  was 
attempting  to  arrest  defendant,  it  is  not  necessary  to  prove  this  crime  for  indict- 
ment to  allege  that  defendant  was  deputy  sheriff;  Perdue  v.  State,  5  Ga.  App. 
827,  63  S.  E.  922,  holding  the  killing  of  an  officer  attempting  to  make  an  un- 
lawful arrest  might  be  excused  where  such  killing  appeared  necessary  to  the 
safety  of  the  accused. 

Annotation  cited  in  Kurd  v.  State,  119  Tenn.  595,  108  S.  W.  1064,  considering 
when  homicide  in  resisting  arrest  is  excusable. 

Cited  in  notes   (5  L.R.A.  (N.S.)    1017)    on  self-defense  in  resisting  officer;    (33 
L.R.A. (N.S.)  143)  on  homicide  in  resisting  arrest;   (33  L.R.A. (IT. S.)   152)  on  as- 
sault in  resisting  unlaw-ful  arrest. 
Curing:    of   erroneous   instructions. 

Cited  in  Ausmus  v.  People,  47  Colo.  202,  107  Pac.  204,  19  Ann.  Cas.  491,  hold- 
ing an  erroneous  instruction  invading  the  province  of  the  jury  is  cured  by  other 
instructions  stating  the  true  rule. 
Necessity  of  exceptions  to  review  of  alleged  errors. 

Cited  in  Weaver  v.  People,  47  Colo.  619,  108  Pac.  331,  refusing  to  review  a 
criminal  conviction  for  errors  alleged  in  the  charge  of  the  court  where  not  pre- 
served by  a  bill  of  exceptions. 
Presumption  of  malice  from   killing:. 

Cited  in  note  (4  L.R.A. (N.S.)   935)   on  presumption  of  malice  from  killing. 

66  L.  R.  A.  387,  ULMER  v.  LIME  ROCK  R.  CO.  98  Me.  579,  57  Atl.  1001. 
\Vliat   constitutes  public   use. 

Cited  in  Brown  v.  Gerald,  100  Me.  361,  70  L.R.A.  477,  109  Am.  St.  Rep.  526, 
61  Atl.  785,  on  how  far  public  benefit  and  utility  are  controlling  in  determining 
what  is  public  use;  State  ex  rel.  Greffet  v.  Williams,  227  Mo.  49,  127  N.  W. 
52,  holding  that  chartered  interurban  electric  railway  company  has  power  to  con- 
demn land  for  railroad  purposes  and  such  power  cannot  be  questioned  in  condem- 
nation proceedings. 
Right  of  eminent  domain  for  semi  private  uses. 

Cited  in  Howard  Mills  Co.  v.  Schwartz  Lumber  &  Coal  Co.  77  Kan.  609,  18 
L.R.A. (N.S.)   362,  95  Pac.  559,  holding  a  private  corporation  operating  a  steam 
flouring  mill  was  not  under  the  "mill  act"  authorized  to  exercise  the  power  of 
eminent  domain  for  the  purpose  of  enlarging  the  business. 
—  For    "industry"    tracks    and    spurs. 

Cited  in  Webster  Sand,  Gravel  &  Constr.  Co.  v.  Vicksburg,  S.  &  P.  R.  Co.  129 
L.R.A  Au.  Vol.  VI.— 69. 
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La.  1103,  57  So.  529,  holding  that  branch  road,  siding,  or  spur,  for  exclusive  bene- 
fit of  railroad  company  and  owner  of  private  business  enterprise  is  not  for 
public  purpose;  Bedford  Quarries  Co.  v.  Chicago,  I.  &  L.  R.  Co.  175  Ind.  306, 
35  L.R.A.(N.S-)  644,  94  N.  E.  326,  holding  that  right  of  way  to  extend  sidetrack 
to  stone  quarry  may  be  taken  by  condemnation  proceedings  where  it  will  extend 
over  land  underlaid  with  building  stone,  and  will  be  open  to  public;  Union  Lime 
Co.  v.  Railroad  Commission,  144  Wis.  534,  129  N.  W.  605,  holding  that  spur 
track  which,  under  section  1797 — llm,  railroad  company  may  be  required  to 
build,  is  not  private,  even  though  it  serves  single  industry,  owners  of  which  would 
bear  the  initial  cost;  State  ex  rel.  Mclntosh  v.  Superior  Ct.  56  Wash.  217,  105  Pac. 
637;  Madera  R.  Co.  v.  Raymond  Granite  Co.  3  Cal.  App.  681,  87  Pac.  27,— holding 
the  right  of  a  railroad  company  to  exercise  the  power  of  eminent  domain  was 
not  affected  by  the  fact  that  the  railroad  was  built  primarily  for  the  benefit 
of  a  private  corporation  the  public  generally  having  a  right  to  use  it;  Dotson 
v.  Atchison,  T.  &  S.  F.  R.  Co.  81  Kan.  822,  106  Pac.  1045,  holding  the  determina- 
tion of  whether  the  use  of  a  spur  track  was  public  in  nature  is  not  dependable 
on  the  use  made  of  it  by  the  public  generally  but  the  existence  of  the  right  to 
use  it. 

Cited  in  notes  (1  L.R.A.(N.S-)   978)   on  exercise  of  eminent  domain  for  mining 
road;    (22  L.R.A.(N.S.)   181,  183)   on  power  to  condemn  right  of  way  for  track 
to  private  establishment;    (102  Am.  St.  Rep.  825)   on  power  to  condemn  land  for 
use  of  branch  lines  and  spur  tracks. 
Judicial    power   over   eminent    domain. 

Cited  in  note   (22  L.R.A.(N.S.)   23,  51,  53,  78,  85,  99,  103,  118-120,  129,  130, 
133)  on  judicial  power  over  eminent  domain. 
Control   of   stockholders   over   corporation. 

Cited  in  Wells  v.  Dane,  101  Me.  70,  63  Atl.  324,  holding  a  shareholder  could 
not  recover  for  the  impairment  of  the  value  of  the  stocks  where  the  damage  sus- 
tained was  not  special  to  himself;  Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  481, 
on  the  control  of  stockholders  over  the  affairs  of  a  corporation. 

66  L.  R.  A.  395,  FREEMAN  v.  DODGE,  98  Me.  531,  57  Atl.  884. 
Showing  of  prejudice  by  ruling:  objected   to. 

Cited  in  Merrill  v.  Milliken,  101  Me.  59,  63  Atl.  299,  holding  it  was  necessary 
that  a  plaintiff  show  affirmatively  that  he  was  aggrieved  by  a  ruling  refusing  to 
admit  certain  evidence. 
Moral   obligation  as  consideration. 

Cited  in  note  (26  L.R.A.  (N.S.)  521)  on  moral  obligation  as  consideration  for 
express  promise. 

66  L.  R.  A.  398,  POPE  v.  WILLIAMS,  98  Md.  59,  103  Am.  St.  Rep.  379,  56  Atl. 

543. 
Constitntional   rig-lit    to   vote. 

Cited  in  Anderson  v.  Myers,  182  Fed.  229,  holding  that  fifteenth  amendment 
to  federal  constitution  applies  to  right  to  vote  at  state  or  municipal  election 
given  by  state. 

66  L.  R.  A.  403,  BRAUER  v.  BALTIMORE  REFRIGERATING  &  HEATING  CO. 

99  Md.  367,  105  Am.  St.  Rep.  304,  58  Atl.  21. 
Rig'hts  and  liabilities  of  abntter  as  to  obstruction  In  street. 

Cited  in  Crawford  v.  United  R.  &  Electric  Co.  101  Md.  419,  70  L.R.A.  496,  61 
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Atl.  287,  holding  an  employee  sent  out  with  a  car  which  had  stood  all  night  on  the 
street  unguarded  might  recover  damages  for  injuries  resulting  from  its  defective 
condition. 

Cited  in  notes   (13  L.R.A.  (N.S.)   254)   on  loss  of  customers  as  element  of  dam- 
ages from  obstruction  of  highway;    (16  L.R.A.  (N.S.)    1039)    on  right  of  abutter 
to  change  conditions  in  surface  of  street  or  highway;    (24  L.R.A. (N.S.)    97,  99) 
on  temporary  obstructions  in  street  for  purpose  of  loading  or  unloading. 
Grant   of   right    to   use   street    for   private   purposes. 

Cited  in  notes  (28  L.R.A.  (N.S.)  377)  on  power  of  municipality  to  permit  abut- 
ting owners  to  extend  structures  into  street;    (125   Am.  St.  Rep.  345,  349,  350, 
352)    on  grant  by   city   of   right  to  use  streets  and   sidewalks  for  private  pur- 
pose. 
Rljilit   to  injunction. 

Cited  in  Wilmer  v.  Epstein,  116  Md.  147,  81  Atl.  379,  holding  that  garnishees 
against  whom  suit  of  condemnation  has  been  entered  in  invalid  proceedings  are 
entitled  to  injunction  to  restrain  same;  Didier  v.  Merryman,  114  Md.  440,  79 
Atl.  597,  i.oiding  that  party  in  possession  of  land  and  of  drain  pipes  used  in  con- 
nection therewith  is  entitled  to  injunction  restraining  trespasser  from  interfering 
with  drain. 

66  L.  R.  A.  408,  GRAHAM  v.  WHITRIDGE,  99  Md.  290,  57  Atl.  609,  58  Atl. 

36. 
Validity  of  an  appointment. 

Cited  in  Bartlett  v.  Sears,  81  Conn.  42,  70  Atl.  33,  on  rules  by  .which  validity 
of  an  appointment  may  be  determined;  Harrison  v.  Denny,  113  Md.  525,  77  Atl. 
837,  holding  that  rule  that  legacies  are  payable  after  expiration  of  one  year  from 
testator's  death,  unless  otherwise  provided,  and  that  interest  begins  to  run  from 
that  time,  is  not  applicable  when  will  is  made  in  execution  of  power  of  appoint- 
ment. 

Cited  in  note    (64  L.R.A.  909)    on  validity  of  execution  by  will  of  power  of 
appointment. 
Enforcement   of   valid   parts  of   trnst. 

Cited  in  Landram  v.  Jordan,  25  App.  D.  C.  302,  holding  where  will  vests  estate 
in  trustees  for  the  enforcement  of  several  independent  trusts  the  estate  of  the 
trustees  will  be  upheld  to  enforce  such  of  the  trusts  as  are  valid. 
Perpetuities. 

Cited  in  Hollander  v.  Central  Metal  &  Supply  Co.  109  Md.  157,  23  L.R.A. (N.S.) 
1144,  71  Atl.  442,  denning  perpetuities. 

Cited  in  note  (6  L.R.A. (N.S.)   333)   on  life  estates  to  unborn  children  of  living 
persons  as  contravening  rule  against  perpetuities. 
Degrrees   of   collateral    descendants. 

Cited  in  note  (28  L.R.A. (N.S.)  481)  on  right  of  persons  claiming  through, 
to  participate  with  those  standing  in  equal  degree  of  relationship  with  deceased 
relative,  in  provision  for  "next  of  kin"  etc. 

Distinguished  in  Hoffman  v.  Watson,  109  Md.  553,  72  Atl.  479,  holding  where 
man  died  intestate  leaving  as  his  only  relations  grand  nieces  and  first  cousins 
his  property  would  descend  to  his  grand  nieces  to  the  exclusion  of  his  cousins. 
Rights  of  remaindermen  in  fnnd  on  fulling-  in  of  life  estate. 

Cited  in  Prince  de  Beam  v.  Winans,  111  Md.  475,  74  Atl.  626,  on  the  termi- 
nation of  the  trust  estate  by  the  death  of  the  life  tenant. 
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Distinguished  in  Strite  v.  Furst,  112  Md.  300,  76  All.  498,  holding  a  guardian 
is  entitled  to  a  legacy  given  as  a  remainder  to  an  infant  upon  the  death  of  the 
person  to  whom  the  income  was  paid  to  during  life. 
Executory    devises. 

Cited  in  Starr  v.  Starr  Methodist  Protestant  Church,  112  Md.  182,  76  Atl.  595, 
considering  what  is  necessary  to  the  validity  of  an  executory  devise. 
Statute    of    uses    in    United    States. 

Cited  in  note   (16  L.R.A.(X.S.)   1153)   on  statute  of  uses  in  United  States. 
Construction  of  wills. 

Cited  in  Brown  v.  Keech,  112  Md.  409,  29  L.R.A.(N.S.)  780,  136  Am.  St.  Rep. 
395,  76  Atl.  846,  21  Ann.  Gas.  308,  holding  that  annuity  provided  by  father 
for  widow  of  his  son  to  be  paid  quarterly,  which  is  not  expressly  stated  to  be  for 
support,  is  not  appqrtionable. 

66  L.  R.  A.  421,  MATTHEWS  v.  THOMPSON,  186  Mass.  14,  104  Am.  St.  Rep. 

550,  71  N.  E.  93. 
Equitable  power  to  terminate  trusts. 

Cited  in  Wayman  v.  Follansbee,  253  111.  618,  98  N.  E.  21,  holding  that  court  of 
equity  has  power  to  terminate  trust  as  to  part  of  beneficiaries;  Rice's  Will,  150 
Wis.  451,  136  N.  W.  956,  holding  that  where  all  interested  in  trust  property 
are  sui  juris  they  may  agree  to  terminate  trust;  Coram  v.  Davis,  39  Mont.  504, 
104  Pac.  518;  Welch  v.  Episcopal  Theological  School,  189  Mass.  109,  75  N.  E. 
139, — affirming  power  of  equity  to  terminate  trusts  in  proper  cases. 
Conveyances-  fraudulent  as  to  creditors. 

Cited  in  Bailey  v.  Wood,  211  Mass.  45,  97  N.  E.  902,  Ann.  Cas.  1913A,  950, 
holding  that  conveyance  by  insolvent  debtor  may  or  may  not  be  fraudulent  and 
question  as  to  whether  it  is  fraudulent,  is  primarily  one  of  fact;  York  v. 
Flaherty,  210  Mass.  42,  96  N.  E.  53,  to  the  point  that  policy  of  insurance  made 
payable  to  new  beneficiaries  to  defraud  creditors  is  not  enforceable  by  such  new 
beneficiaries;  Anderson  v.  Metropolitan  Stock  Exch.  191  Mass.  122,  77  N.  E. 
706,  holding  releases  executed  by  a  person  while  in  a  state  of  insolvency  were 
voluntary  conveyances  fraudulent  as  to  creditors. 

Cited  in  note  (119  Am.  St.  Rep.  556)  on  presumption  that  voluntary  convey- 
ance is  in  fraud  of  creditors. 

Distinguished  in  Huntress  v.   Hanley,   195    Mass.   240,   80   X.   E.   946.   holding 
an  assignment  by  a  man   while  solvent  to  his  future  wife   in   consideration   of 
immediate  marriage   is  rot  fraudulent  as  to  future  creditors  where   no  present 
intent  shown  to  defraud. 
Election  to  take  dower  rights  in  lien  of  will. 

Cited  in  Re  Lingafelter,  32  L.R.A.(N.S-)  116,  104  C.  C.  A.  38,  181  Fed.  32, 
holding  that  release  of  dower  cannot  be  enforced  after  instrument  embodying 
it,  which  was  given  to  recover  debt  of  husband  has  been  set  aside  in  bankruptcy 
proceedings  as  voidable  preference;  Shelton  v.  Sears,  187  Mass.  457,  73  X.  E.  666, 
holding  a  widow  for  whom  no  provision  was  made  by  the  will  must  within  the 
statutory  time  file  in  probate  her  claim  to  that  part  of  estate  she  might  have 
taken  if  husband  had  died  intestate. 

66  L.  R.  A.  427,  BAILEY  v.  DILLOX,  186  Mass.  244,  71  X.  E.  538. 
Specific  performance  of  separation  agreement. 

Cited  in  note  (140  Am.  St.  Rep.  82)  on  specific  performance  of  separation  con- 
tract. 
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Distinguished  in  State  v.  Karagavoorian,  32  R.  I.  483,  79  Atl.  1111,  Ann.  Cas. 
1912D,  1092,  holding  that  separation  agreement  which  has  been  fully  performed 
by  husband  is  not  bar  to  criminal  prosecution  charging  neglect  to  provide  accord- 
ing to  his  means  for  support  of  wife  under  statute. 

66  L.  R.  A.  429,  KELLEY  v.  BOSTON,  186  Mass.  165,  71  N.  E.  299. 
Liability  of   public   officers   for  neg-Hj;-ence. 

Cited  in  Moynihan  v.  Todd,  188  Mass.  304,  108  Am.  St.  Rep.  473,  74  N.  E.  367, 
discussing  the  liability  qf  officers  and  agencies  of  government  for  negligence  in 
the  performance  of  public  duties. 
Liability  of  municipality   fop  nog-licence  of  employees. 

Cited  in  Haley  v.  Boston,  191  Mass.  293,  5  L.R.A.  (N.S.)  1008,  77  N.  E.  888, 
holding  city  was  not  liable  for  injuries  attending  the  negligence  of  the  driver 
oj;  a  team  in  the  sanitary  division  of  the  street  department;  Johnson  v.  Somer- 
ville,  195  Mass.  375,  10  L.R.A.  (N.S.)  717,  81  N.  E.  268,  holding  city  was  not 
liable  for  acts  of  employees  in  sanitary  department  in  depositing  ashes  from 
buildings  in  the  city  in  a  watercourse  on  private  property. 

Cited   in  note    (25  L.R.A. (N.S.)    91)    on  liability  of  municipality  for  tort  in 
connection  with  buildings  used  by  it. 
Power  of  municipality   as   to   public   building:. 

Cited  in  Wheel ock  v.  Lowell,  196  Mass.  224,  124  Am.  St.  Rep.  543,  81  N.  E. 
977,  12  Ann.  Cas.  1109,  holding  under  the  general  powers  vested  in  city  authori- 
ties they  might  authorize  the  rebuilding  of  public  hall. 

66  L.  R.  A.  431,  ANN  ARBOR  FRUIT  &  VINEGAR  CO.  v.  ANN  ARBOR  R.  CO. 

136  Mich.  599,  99  N.  W.  869. 
Adverse   possession   originally    permissive. 

Cited  in  Howatt  v.  Green,  139  Mich.  291,  102  N.  W.  734,  holding  a  possession 
under  an  unrecorded  deed  became  adverse  to  the  purchaser  from  the  title  holder 
from   the  time  of  such  purchase  although  the  grantor  was  unaware  that  such 
possession  was  adverse,  it  having  originally  been  permissive. 
Prescriptive   easements. 

Cited  in  Sassman  v.  Collins,  53  Tex.  Civ.  App.  74,  115  S.  W.  337,  holding  that 
possession  and  use  of  land  by  tenant  being  that  of  his  landlord,  use  of  way  over 
latter's  land  by  tenant  will  not  establish  easement  by  prescription  in  his  favor, 
though  he  afterwards  becomes  tenant;  Bean  v.  Bean,  163  Mich.  397,  128  N.  W. 
413,  holding  that  easement  by  way  of  necessity  passes  by  implication  as  well 
where  severance  of  dominant  and  servient  estates  is  effected  by  legal  proceedings 
as  where  grant  is  voluntary;  Dummer  v.  United  States  Gypsum  Co.  153  Mich. 
642,  117  N.  W.  317,  holding  a  period  of  nonuser  could  not  be  reckoned  in  the 
time;  Menter  v.  First  Baptist  Church,  159  Mich.  24,  123  N.  W.  585,  holding 
prescriptive  right  of  easement  not  shown  where  use  was  so  infrequent  as  not  to 
be  notorious  or  to  interfere  with  owner. 

66  L.  R.  A.  437,  VAN  DERLYN  v.  MACK,  137  Mich.  146,  109  Am.  St.  Rep.  669, 

100  N.  W.  278,  4  Ann.  Cas.  879. 
Child   wltfcln   meaning   of   will. 

Cited  in  Brisbin  v.  Huntington,  128  Iowa,  180,  103  N.  W.  144,  5  Ann.  Cas. 
931,  holding  the  use  of  the  term  "lawful  issue"  in  a  will  was  synonymous  with 
"child"  and  applicable  only  to  such  as  were  born  in  lawful  wedlock. 
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Inheritable  rights  of  adopted  child. 

Cited  in  Hockaday  v.  Lynn,  200  Mo.  472,  8  L.R.A.(N.S.)  123,  118  Am.  St. 
Rep.  672,  98  S.  W.  585,  9  Ann.  Cas.  775,  holding  an  adopted  child  did  not  become 
the  heir  of  the  brother  of  her  adopting  parent. 

Cited  in  notes  (8  L.R.A.  (N.S. )  118)  on  right  to  inherit  from  relative  of 
adoptive  parent;  (118  Am.  St.  Rep.  684,  685..  687,  688)  on  right  of  adopted 
children  to  inherit. 

Disapproved  in  Shick  v.  Howe,  137  Iowa,  253,  14  L.R.A.  (X.S.)   982,  114  N.  W. 
916,  holding  an  adopted  daughter  might  inherit  the  share  her  foster  father  would 
have  taken  in  an  intestate's  estate. 
—  Construction  of   inheritance  laws. 

Cited  in  Boaz  v.  Swinney,  79  Kan.  334,  99  Pac.  621,  holding  the  law  conferring 
the  right  of  an  adopted  child  to  inherit  would  be  construed  restrictively  so  as 
to  allow  the  child  only  to  inherit  from  its  foster  parents. 

66  L.  R.  A.  439,  L.  REALTY  CO.  v.  JOHNSON,  92  Minn.  363,  104  Am.  St.  Rep. 

677,  100  N.  W.  94. 
Privilege  of  hunting  over  highway  us  belonging  to  owner  of  land. 

Cited  in  \Vhittaker  v.  Stangvick,  100  Minn.  390,  10  L.R.A. (N.S.)  924,  117 
Am.  St.  Rep.  703,  111  N.  W.  295,  10  Ann.  Cas.  528,  holding  the  owner  of  land 
might  enjoin  defendants  from  constructing  blinds  and  from  hunting  ducks  there- 
from and  from  shooting  over  plaintiff's  land. 

Distinguished  in  Meredith  v.  Triple  Island  Gunning  Club,  113  Va.  86,  38  L.R.A. 
(N.S.)  290,  73  S.  E.  721,  holding  that  owner  of  island  valuable  only  for  hunting 
purposes  is  not  entitled  to  enjoin  use  of  artificial  blind  merely  because  blind 
is  so  located  that  firing  of  guns  will  intercept  flight  of  game  and  prevent  its 
passing  over  complainant's  property. 
Interest  of  abutting  owner  in  highway. 

Cited  in  Glencoe  v.  Reed,  93  Minn.  519,  67  L.R.A.  902,  101  N.  W.  956,  2  Ann. 
Cas.  594,  holding  the  owner  of  property  abutting  on  a  public  highway  might 
lawfully  remove  gravel  from  within  the  limits  of  the  highway  where  not  neces- 
sary for  the  purpose  of  grading  the  same. 

66  L.  R.  A.  441,  ST.  PAUL  v.  HAUGBRO,  93  Minn.  59,  106  Am.  St.  Rep.  427, 

100  N.  W.  470,  2  Ann.  Cas.  580. 
Validity  of  "smoke"  ordinances. 

Cited  in  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  114  Minn.  126,  33  L.R.A. (N.S.) 
497,  130  N.  W.  545,  Ann.  Cas  1912B,  1030,  holding  that  ordinance  prohibiting 
use  of  soft  coal  in  yard  engine  in  city,  is  constitutional;  Bowers  v.  Indianapolis, 
169  Ind.  110,  81  N.  E.  1097,  13  Ann.  Cas.  1198;  St.  Paul  v.  Robbins,  93  Minn.  139, 
100  N.  W.  1124, — holding  "smoke"  ordinance  valid. 

Cited  in  footnote  to  State  v.  Tower,  68  L.R.A.  402,  which  holds  judicial 
province  not  invaded  by  legislative  declaration  that  emission  of  dense  smoke  into 
open  air  in  specified  cities  is  a  nuisance. 

Cited  in  note   (107  Am.  St.  Rep.  242)    on  emission  of  dense  smoke  as  public 
nuisance. 
Police   power. 

Cited  in  State  ex  rel.  Krittenbrink  v.  Withnell,  91  Neb.  105,  40  L.R.A. (N.S.) 
900,  135  N.  W.  376,  holding  that  passing  of  ordinance  forbidding  construction 
of  brick  kilns  in  city  may  be  valid  exercise  of  police  power;  St.  Paul  v.  St.  Paul 
Citv  R.  Co.  114  Minn.  253,  36  L.R.A. (N.S.)  238,  130  N.  W.  1108,  Ann.  Cas. 
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1912B,  1136,  holding  that  ordinance  requiring  street  railway  company  to  take 
reasonable  measures  to  prevent  raising  of  dust  by  operation  of  cars;  Re  Jones 
4  Okla,  Crim.  Rep.  82,  31  L.R.A.  (N.S.)  552,  140  Am.  St.  Rep.  655,  109  Pac! 
570,-  holding  that  legislature  has  power  to  declare  billiard  and  pool  halls  and 
bowling  alleys  nuisances  and  forbid  them. 

66  L.  R.  A.  444,  AMERICAN  PRESS  ASSO.  v.  DAILY  STORY  PUB.  CO.  57 

C.  C.  A.  70,  120  Fed.  766. 
Effect   of  0111  t^si on   of  copyright   notice   on   the   copyright. 

Cited  in  Harper  &  Bros.  v.  M.  A.  Donohue  &  Co.  144  Fed.  498,  holding  a 
United  States  copyright  secured  by  American  publishers  is  not  abandoned  by 
a  foreign  publication  without  their  consent  without  the  copyright  notice. 

66  L.  R.  A.  453,  LAUREL  COTTON  MILLS  v.  GULF  &  S.  I.  R.  CO.  84  Miss.  339, 

37   So.  134. 
Validity   of  contracts  by  carrier   to  carry  at   stated  rate. 

Cited  in  Sultan  R.  &  Timber  Co.  v.  Great  Northern  R.  Co.  58  Wash.  618,  1.09 
Pac.  320,  holding  that  statute  prohibiting  discrimination  between  shippers  by 
common  carriers,  does  not  prevent  railway  company  from  contracting  to  carry 
particular  goods  at  fixed  rates  for  given  time  or  to  amount  of  given  quantity. 

Cited  in  notes  (6  L.R.A. (N.S.)  227)  on  carrier's  right  to  make  discriminating 
rate  for  material  where  finished  product  reshipped;  (12  L.R.A. (N.S.)  514)  on 
right  of  carrier  to  discriminate  with  respect  to  special  or  unusual  service. 

Distinguished  in  Armour  Packing  Co.  v.  United  States,  14  L.R.A. (N.S.)  414, 
82  C.  C.  A.  135,  153  Fed.  18,  holding  a  contract  to  carry  freight  at  the  existing 
rate  for  a  definite  period  of  time  was  no  defense  to  a  prosecution  for  receiving 
a  rate  less  than  the  rate  made  subsequently  to  the  making  of  such  contract. 

66  L.  R.  A.  461,  GERARD  v.  DUNCAN,  84  Miss.  731,  36  So.  1034. 
Double    taxation. 

Cited  in  Myers  v.  Com.  110  Va.  603,  66  S.  E.  824,  holding  that  tax  on'mort- 
gagee  for  full  amount  of  debt  and  tax  on  mortgagor  for  full  value  of  land,  is 
not  double  taxation. 

66  L.  R.  A.  465,  STEVENS  v.  UNION  R.  CO.  26  R.  I.  90,  58  Atl.  492. 
Effect   of  allowance   of  more  than   statutory   number  of  challenges. 

Cited  in  Carr  v.  American  Locomotive  Co.  26  R.  I.  188,  58  Atl.  678,  historically 
on  the  effect  of  the  allowance  of  more  than  the  statutory  number  of  challenges. 
Harmless  error  in  accepting:  or  rejecting'  juror. 

Cited  in  Shepard  v.  New  York,  N.  H.  &  H.  R.  Co.  27  R.  I.  136,  61  Atl.  42, 
holding  an  error  of  court  in  not  permitting  the  examination  of  a  juror  on  a 
particular  point  was  not  grounds  for  new  trial  where  it  appeared  that  a  fair 
trial  was  had  notwithstanding;  McHugh  v.  Rhode  Island  Co.  29  R.  I.  207, 
69  Atl.  853;  Raney  v.  Rhode  Island  Co.  29  R.  I.  50,  68  Atl.  946,— refusing  to 
disturb  a  verdict  because  of  the  rejection  of  a  juror  where  it  did  not  appear 
that  such  rejection  was  prejudicial. 

66  L.  R.  A.  473,  MILLER  v.  SMITH,  26  R.  I.  146,  106  Am.  St.  Rep.  699,  58  Atl. 

634. 
Enforcement  of  stockholder's  liability   outside  state  of  incorporation. 

Cited  in  Abbott  v.  Goodall,  100  Me.  237,  60  Atl.  1030,  holding  a  suit  in  equity 
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would  not  lie  in  favor  of  creditors  of  an  insolvent  foreign  corporation  against 
stockholders  in  state  to  enforce  their  double  liability  under  the  laws  of  the  state 
of  incorporation;  Clark  v.  Knowles,  187  Mass.  38,  105  Am.  St.  Rep.  376,  72 
N.  E.  352,  2  Ann.  Cas.  26,  holding  equity  would  not  enforce  the  statutory  lia- 
bility of  a  stockholder  in  foreign  corporation  upon  claim  not  reduced  to  judg- 
ment where  no  joinder  of  corporation  or  other  stockholders  was  made. 

66  L.  R.  A.  478,  DAVIS  v.  SMITH,  26  R.  I.  129,  106  Am.  St.  Rep.  691,  58  Atl. 

630,  3  Ann.  Cas.  832. 
Liability    of    landlord    for    injuries    to    tenant    attending    failure    to    keep 

agreement   to  repair. 

Cited  in  Graff  v.  Lemp  Brewing  Co.  130  Mo.  App.  624,  109  S.  W.  1044;  Dustin  v. 
Curtis,  74  N.  H.  269,  11  L.R.A.  (N.S.)  509,  67  Atl.  220,  13  Ann.  Cas.  169; 
Glenn  v.  Hill,  210  Mo.  301,  16  L.R.A. (N.S.)  703,  109  S.  W.  27,— holding  an  action 
would  not  lie  in  tort  by  tenant  against  landlord  for  injuries  resulting  from 
the  latter's  breach  of  an  agreement  to  repair;  Miles  v.  Janvein,  196  Mass.  435, 
13  L.R.A. (N.S.)  379,  124  Am.  St.  Rep.  575,  82  X.  E.  708,  on  liability  of  land- 
lord agreeing  to  keep  premises  in  repair  for  injuries  to  tenant  or  family. 

Cited  in  footnote  to  Whiteley  v.  McLaughlin,  66  L.R.A.  484,  which  holds  land- 
lord no;  liable  for  injury  to  tenant  because  of  concealed  defects  in  construction 
of  building  of  which  he  had  no  knowledge. 

Cited  in  notes    (6  L.R.A.  (N.S.)    980)    on  duty  and  liability  of  landlord  as  to 
infected  premises;    (11  L.R.A. (N.S.)   506)    on  right  of  tenant  to  recover  for  in- 
juries received  through  landlord's  breach  of  contract  to  repair. 
Tort   for  negligent  breach   of  contract. 

Cited  in  note  (12  L.R.A. (N.S.)  930)  on  tort  for  negligent  breach  of  contract 
between  private  parties. 

66  L.  R.  A.  484,  WHITELEY  v.  McLAUGHLIN,  183  Mo.  160,  81  S.  W.  1094. 
Liability  of  landlord  for  a  failure  to  repair. 

Cited  in  Meyers  v.  Russell,  124  Mo.  App.  327,  101  S.  W.  606,  holding  landlord 
was  liable  to  tenant  for  injuries  received  by  reason  of  the  defective  condition 
of  a  staircase  of  which  she  had  no  knowledge,  the  landlord  being  aware  of  such 
condition. 

Cited  in  footnote  to  Davis  v.  Smith,  66  L.R.A.  478,  which  holds  landlord  not 
liable  for  damages  to  tenant  or  member  of  his  family  through  sickness  due  to 
breach  of  covenant  to  repair. 

Cited  in  note  (34  L.R.A. (N.S.)  803,  804)  on  liability  of  landlord  for  injury 
to  tenants  from  defects  in  premises. 

66  L.  R.  A.  486,  McNAMARA  v.  ST.  LOUIS  TRANSIT  CO.  182  Mo.  676,  81  S. 

W.  880. 
Punitive    damages. 

Cited  in  Lampert  v.  Judge  &  D.  Drug  Co.  238  Mo.  419,  37  L.R.A. (N.S.)  537, 
141  S.  W.  1095,  Ann.  Cas.  1913A,  351,  holding  that  placing  by  retailer  of  in- 
ferior cigars  in  trademarked  boxes,  and  making  sales  therefrom,  is  legal  malice, 
which  will  justify  punitive  damages  in  favor  of  owner  of  trademark;  McMillcn 
v.  Elder,  160  Mo.  App.  406,  140  S.  W.  917;  Jennings  v.  Appleman,  159  Mo.  App. 
17,  339  S.  W.  817, — holding  that  instruction  that  if  jury  found  that  plaintiff 
was  "wilfully"  assaulted  punitive  damages  might  be  given  was  proper. 
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—  Kor  assault  on   passenger. 

Cited  in  Ford  v.  Minneapolis  Street  R.  Co.  98  Minn.  97,  107  N.  W.  817,  8 
Ann.  Cas.  902,  holding  plaintiff  tortiously  assaulted  by  a  street  car  conductor 
when  about  to  board  car  was  not  in  an  action  against  the  company  limited  to 
a  recovery  of  nominal  damages  only;  Mueller  v.  St.  Louis  Transit  Co.  108  Mo. 
App.  328,  83  S.  \V.  270,  holding  a  passenger  who  on  his  refusal  to  pay  the 
fare  after  his  transfer  was  rejected  was  detained  on  the  car  by  force  and  abused 
and  insulted  might  properly  recover  punitive  damages. 
Malice  in  law. 

Cited  in  Beck  v.  Quincy,  O.  &  K.  C.  R.  Co.  129  Mo.  App.  22,  108  S.  W.  132, 
holding  the  act  of  a  conductor  upon  plaintiff's  failure  to  pay  fare  to  eject  him 
forcibly  from  the  train  at  a  stop  distant  from  the  station  although  plaintiff 
tendered  fare  before  ejection  was  evidence  of  the  intentional  doing  of  a  wrong- 
ful act  with  malice;  Leavell  v.  Lcavell,  122  Mo.  App.  658,  99  S.  W.  460,  consider- 
ing what  would  constitute  malice  in  law. 

66  L.  R.  A.  490,  STATE  v.  LEHMAN,  182  Mo.  424,  103  Am.  St.  Rep.  670,  81  S. 

W.  1118. 
Time    for  application    for   change   of   venue. 

Cited  in  State  v.  Faulkner,  185  Mo.  700,  84  S.  W.  967,  holding  a  motion  for  a 
change  of  venue  was  untimely  where  made  after  some  twenty  jurors  were  exam- 
ined and  found  qualified. 

Necessity    of    certification    of    transcript    on    change    of    venne    to    division 
of  M»me  conrt. 

Cited  in  Gerhart  Realty  Co.  v.  Weiter,  108  Mo.  App.  254,  83  S.  W.  278,  holding 
the  clerk   did  not  err  where  a  cause  transferred  on   change  of  venue  from   one 
division  of  the  court  to  another  by  sending  the  original  record  of  the  proceedings 
instead  of  making  a  transcript  thereof. 
Bribery   to  do     abortive  act. 

Cited  in  Re  Bunkers,  1  Cal.  App.  67,  81  Pac.  748,  holding  the  prosecuting 
of  a  member  of  the  state  senate  for  accepting  a  bribe  to  prevent  the  investiga- 
tion of  the  affairs  of  corporations  in  state  was  not  affected  by  the  qviestion 
of  the  right  to  make  the  investigation,  the  matter  being  then  pending;  State  v. 
Campbell,  73  Kan.  719,  9  L.R.A.(N.S.)  547,  85  Pac.  784,  9  Ann.  Cas.  1203,  hold- 
ing a  member  of  a  board  of  education  accepting  a  bribe  to  influence  his  action 
in  favor  of  letting  a  contract  for  the  cleaning  of  schools  is  guilty  of  bribery  al- 
though such  cleaning  was  referred  to  the  superintendent  of  buildings,  where  the 
contract  was  let  by  defendant  with  superintendent's  approval;  People  v.  Jack- 
son, 191  N.  Y.  300,  15  L.R.A.(N.S.)  1177,  84  N.  E.  65,  14  Ann.  Cas.  243,  holding 
the  question  of  the  jurisdiction  of  a  judicial  officer  to  do  a  particular  act  did 
not  affect  the  right  to  prosecute  him  for  accepting  a  bribe  to  do  that  particular 
act. 

Cited  in  notes  (15  L.R.A.(N.S.)  1174)  on  jurisdiction  or  authority  of  officer 
to  act  as  element  of  bribery;  (116  Am.  St.  Rep.  41,  42)  on  bribery  and  solicitation 
of  bribe. 

66  L.  R.  A.  503,  EUGENE  DIETZGEN  CO.  v.  KOKOSKY,  113  La.  449,  37  So. 

24. 
Validity  of  agreement  not  to  engage  in  competitive   Business. 

Cited  in  Moorman  v.  Parkerson,  127  La.  838,  54  So.  47,  holding  that  agree- 
ment made  upon  sale  of  insurance  business  carried  on  in  certain  town  that 
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vendor  would  not  enter  business   in  competition  with  vendee  is  not  invalid  as 

not  fixing  territorial  limits. 

Parol  to   vary  terms  of  written   instrument. 

Cited  in  Bariield  v.  Saunders,  116  La.  142,  40  So.  593,  holding  a  receipt  con- 
taining in  terms  a  contract  of  sale  could  not  be  added  to  or  varied  in  the  ab- 
sence of  fraud. 

66  L.  R.  A.  509,  LITTLE  v.  SOUTHERN  R.  CO.  120  Ga.  347,  102  Am.  St.  Rep. 

104,  47  S.  E.  953. 
Contributory  wrong  defeating  right  of  employee  to  recover  for   injuries. 

Cited  in  Southern  R.  Co.  v.  Ritch,  108  C.  C.  A.  55,  185  Fed.  721,  holding  that 
railroad  employee  cannot  recover  for  injuries  received  under  statute  where  he 
failed  to  obey  rules  intended  for  his  safety;  Ryland  v.  Atlantic  Coast  Line 
R.  Co.  57  Fla.  153,  49  So.  745,  holding  under  a  statute  requiring  an  employee 
to  be  without  fault  or  negligence,  to  recover  for  injuries  caused  by  the  negligence 
of  another  employee,  an  employee  could  not  recover  where  he  failed  to  exercise 
the  authority  he  possessed  over  the  employee  whose  negligence  caused  the  acci- 
dent; Southrn.R.  Co.  v.  Salmon,  132  Ga.  757,  65  S.  E.  70,  holding  plaintiff 
could  not  recover  for  injuries  received  while  riding  on  the  pilot  of  an  engine,  in 
violation  of  the  rules  of  the  company  although  the  engineer's  negligence  caused 
the  injury. 
Force  of  rules  on  servants. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  McLeod,  9  Ga,  App.  19,  70  S.  E.  214, 
holding  that  rules  of  master  are  not  binding  on  his  servant,  unless  latter  has 
actual  or  constructive  knowledge  of  them. 
Servant's    rig-lit    of   action    for    injuries   in    obeying    command. 

Cited  in  note  (30  L.R.A. (N.S. )  442)  on  servant's  right  of  action  for  injuries 
received  in  obeying  direct  command. 

66  L.  R.  A.  513,  BERRY  v.  BARTON,  12  Okla.  221,  71  Pac.  1074. 
Waiver   of   errors  by    pleading   over. 

Cited  in  Pattee  Plow  Co.  v.  Beard,  27  Okla.  241,  110  Pac.  752.  Ann.  Cas.  191 2B, 
704,  holding  that  when  demurrer  to  pleading  is  sustained,  and  pleader,  with 
leave,  amends  he  thereby  waives  error  in  sustaining  objection  to  his  pleading: 
Garfield  County  v.  Beauchamp,  18  Okla.  5,  88  Pac.  1124;  Morrill  v.  Casper,  13 
Okla.  337,  73  Pac.  1102,  holding  an  error  of  the  court  in  sustaining  a  demurrer 
to  a  petition  is  waived  by  an  application  for  leave  to  amend;  Carle  v.  Oklahoma 
Woolen  Mills,  16  Okla.  523,  86  Pac.  66,  holding  plaintiffs  amending  their  com- 
plaint so  as  to  state  a  cause  of  action  within  the  holding  of  the  court,  thereby 
waived  any  error  of  the  court  in  such  holding. 
Waiver  of  right  to  amend  pleadings. 

Cited  in  Rogers  v.  Brown,  15  Okla.  528,  86  Pac.  443,  holding  it  is  possible  for 
a  party  to  be  bound  by  his  acts  from  obtaining  an  amendment  to  his  pleadings 
which  contain  averments   contrary  to   interest. 
Estoppel  to  question  right  to  recover  on   negotiable  Instrument. 

Cited  in  McGuffin  v.  Coyle,   16  Okla.   702,   6   L.R.A.(N.S.)    543,   86   Pac.   962 
(dissenting  opinion),  on  the  estoppel' of  person  receiving  the  consideration  named 
in  a  note  to  question  the  right  of  the  payees  to  recover. 
Real  party  In  interest. 

Cited  in  footnote  to  Greene  v.  McAuley,  68  L.R.A.  308,  which  sustains  right 
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of  unconditional  assignee  of  note  to  maintain  action  thereon  as  real   party  in 
interest. 

66  L.  R.  A.  556,  FORDHAM  v.  NORTHERN  P.  R.  CO.  30  Mont.  421,  104  Am. 

St.  Rep.  729,  76  Pac.  1040. 
Construction    of    bridge    with    respect    to    ftoods. 

Cited  in  Southern  R.  Co.  v.  Leard,  146  Ala.  363,  39  So.  449,  holding  charge 
bad  which  assumed  as  a  matter  of  fact  that  freshet  was  not  within  usual  course 
of  nature;  Broadway  Mfg.  Co.  v.  Leavenworth  Terminal  R.  &  Bridge  Co.  81  Kan. 
622,  28  L.R.A.  (N.S.)  160,  106  Pac.  1034,  on  the  distinction  between  flood  and 
surface  waters  and  holding  instruction  bad  because  liability  of  defendant  bridge 
company  for  obstruction  of  surface  waters  was  misleading. 
Flood  or  surface  water. 

Cited  in  Miller  &  Lux  v.  Madera  Canal  &  Irrig.  Co.  155  Cal.  78,  22  L.R.A. 
(N.S.)  398,  99  Pac.  502,  holding  riparian  rights  pertain  to  flood  waters  which 
form  one  continuous  body,  or  are  eventually  discharged  through  the  proper 
channel;  Brinegar  v.  Copass,  77  Neb.  244,  109  N.  W.  173,  holding  flood  waters 
which  leave  the  banks  again  joining  stream  at  a  lower  point,  are  a  part  of  the 
stream. 

Cited  in  footnotes  in  Uhl  v.  Ohio  River  R.  Co.  68  L.R.A.  138,  which  holds  over- 
flow waters  of  natural  stream  in  time  of  ordinary  freshet  a  part  of  the  stream 
unless  flowing  in  a  separate  channel ;  Davis  v.  Fry,  69  L.R.A.  460,  which  holds 
that  surface  waters  lose  their  character  as  such  when  by  natural  drainage  they 
collect  in  a  natural  basin  or  depression  on  premises  of  dominant  tenement  and 
escape  therefrom  only  by  percolation  or  evaporation. 

66  L.  R.  A.  561,  TODD  v.  YORK  COUNTY,  72  Neb.  207,  100  N.  W.  299. 
DrttiiiHR-e  into  or  through   natural  channels. 

Cited  in  Aldritt  v.  Fleischauer,  74  Neb.  67,  70  L.R.A.  303,  103  N.  W.  1084, 
holding  owner  of  land  has  right  to  construct  channel  to  drain  his  land  of  sur- 
face water  into  natural  surface  drain,  even  though  flow  is  thereby  increased  on 
land  of  proprietor  lower  down  on  course  if  done  without  negligence;  and  also 
specially  citing  annotation  on  this  point;  Arthur  v.  Glover,  82  Neb.  530,  118 
N.  W.  Ill,  holding  adjoining  owners  may  unite  in  constructing  a  drainage  ditch 
solely  on  the  land  of  one  of  them,  to  drain  surface  waters  into  a  natural  course, 
if  done  without  negligence. 

Cited  in  footnotes  to  Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains 
right  of  one  through  whose  lands  natural  water  course  flows  to  accumulate  sur- 
face waters  in  such  stream  as  against  lower  riparian  owner;  Aldritt  v.  Flei- 
schauer, 70  L.R.A.  301,  which  sustains  right  of  land  owner  to  drain  ponds  of 
temporary  character  having  no  natural  outlet  by  discharging  water  through 
artificial  channel  into  natural  surface  water  drain  on  own  property,  although 
flow  therein  over  lower  estate  is  increased. 

Cited  in  note  (19  L.R.A. (N.S.)   171)   on  right  to  hasten  flow  of  surface  water 
along  natural  ways. 
Collection  and   discharge   of   surface   -waters. 

Cited  in  Roe  v.  Howard  County,  75  Neb.  456,  5  L.R.A. (N.S.)  836,  106  N.  W. 
587,  holding  that  county  may  not  in  improvement  of  public  road  collect  surface 
water  in  drainage  ditch  so  as  to  divert  it  from  its  natural  course  and  cast  it  in 
a  body  on  lower  proprietor;  Shavlik  v.  Walla,  86  Neb.  773,  126  N.  W.  376, 
holding  owner  may  not  collect  surface  water  in  a  volume  by  means  of  an  artificial 
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channel  and  discharge  it  upon  lands  of  another  contrary  to  the  natural  course  of 
drainage  to  the  latter 's  damage. 

Cited  in  footnote  to  Winter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds 
owners  of  improved  property  adjacent  to  sewer  required  to  connect  gutters  and 
spouts  on  buildings  therewith  as  against  owners  of  premises  adjoining  alley  on 
which  water  otherwise  falls. 

66  L.  R.  A.  569,  PHENIX  INS.  CO.  v.  KERR,  64  C.  C.  A.  251,  129  Fed.  723. 
Countermotions   for   directed   verdict. 

Cited  in  Lawton  v.  Carpenter,  115  C.  C.  A.  264,  195  Fed.  369,  holding  that 
where  at  close  of  evidence,  which  was  conflicting,  both  parties  move  for  directed 
verdict,  and  neither  requested  special  instructions,  court  on  appeal  must  affirm 
judgment  upon  directed  verdict  if  there  is  any  evidence  to  sustain  it;  Martin 
v.  Harvey,  89  Neb.  174,  130  N.  W.  1039;  Howell  v.  Bowman,  89  Neb.  393,  131  N. 
W.  597, — holding  that  where  each  party  requests  verdict,  he  waives  right  to 
thereafter  insist  that  any  question  of  fact  should  have  been  submitted  to  jury; 
Saxton  v.  Perry,  47  Colo.  269,  107  Pac.  281,  holding  where  both  parties  move 
for  a  directed  verdict  and  no  competent  evidence  has  been  excluded,  the  decision 
of  the  court  has  the  effect  of  a  general  verdict  and  is  a  finding  on  all  fact 
questions  in  favor  of  successful  party;  Segear  v.  Westcott,  83  Neb.  517,  120  N. 
W.  170,  holding  where  both  parties  request  a  directed  verdict  and  do  not  re- 
quest submission  of  the  case  to  the  jury — dismissal  of  the  jury  by  the  judge,  who 
decided  the  case  upon  the  law  and  the  evidence  is  not  prejudicial;  Love  v. 
Scatcherd,  77  C.  C.  A.  1,  146  Fed.  6,  holding  request  by  each  party  to  instruct 
the  jury  to  return  a  verdict  in  his  favor  is  tantamount  to  an  affirmance  by  each 
party  that  there  is  no  substantial  conflict  in  the  evidence  and  that  the  facts1  raise 
only  a  question  of  lav,- ;  Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co. 
77  C.  C.  A.  601,  147  Fed.  459,  holding  motion  of  one  party  not  withdrawn  merely 
because  accompanied  by  requests  for  other  instructions;  Bankers'  Mut.  Casualty 
Co.  v.  State  Bank,  80  C.  C.  A.  32,  150  Fed.  79,  holding  finding  cannot  be  dis- 
turbed where  each  party  has  requested  a  directed  verdict  if  there  was  any  sub- 
stantial evidence  to  support  the  issues  on  which  it  depended. 

Distinguished  in  Minahan  v.  Grand  Trunk  Western  R.  Co.  70  C.  C.  A.  463,  138 
Fed.  42,  holding  where  court  while  passing  on  request  for  directed  verdict,  per- 
mits other  party  to  interrupt  and  request  instructions,  among  them  one  for  a 
directed  verdict,  it  is  not  a  submission  of  facts  by  such  party. 
Effect  of  waiver  of  jury  on  scope  of  review. 

Cited  in  Mankato  v.  Barber  Asphalt  Paving  Co.  73  C.  C.  A.  439,  142  Fed. 
333,  holding  only  questions  reviewable  where  the  jury  has  been  waived  and  no 
special  findings  of  fact  made  or  requested  are  sufficiency  of  pleadings,  existence 
of  substantial  evidence  to  sustain  the  verdict  or  of  error  committed  in  the  admis- 
sion or  exclusion  of  evidence;  Michigan  Home  Colony  Co.  v.  Tabor.  72  C.  C.  A. 
480,  141  Fed.  335,  holding  where  each  party  requests  a  peremptory  instruction 
in  his  favor,  the  only  questions  reviewable  by  an  appellate  court  are,  aside  from 
sufficiency  of  pleadings  whether  there  was  any  substantial  evidence  to  support 
the  finding  and  whether  there  was  reversable  error  in  the  admission  or  rejection 
of  evidence. 
Sole  and  unconditional  ownership  by  purchaser  in  possession. 

Cited  in  Phenix  Ins.  Co.  v.  Hilliard,  59  Fla.  595,  138  Am.  St.  Rep.  171,  52 
So.  799;  Connecticut  F.  Ins.  Co.  v.  Colorado  Leasing  Min.  &  Mill.  Co.  50  Colo. 
439,  116  Pac.  154,  Ann.  Gas.  1912C,  597, — holding  that  vendee  in  possession  of 
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real  estate,  is  "unconditional  and  sole  owner  in  fee  simple"  within  meaning  of 
policy  of  insurance;  McCollough  v.  Hom<;  Ins.  Co.  155  Cal.  662,  102  Pac.  814,  18 
Ann.  Cas.  862,  holding  vendee  in  possession  under  a  valid  contract  of  purchase 
is  "sole  and  unconditional"  owner  of  property,  within  meaning  of  insurance 
policy,  even  though  part  of  purchase  price  is  not  yet  paid;  Insurance  Co.  of  N. 
A.  v.  Erickson,  50  Fla.  427,  2  L.R.A.  (N.S.)  516,  111  Am.  St.  Rep.  121,  39  So. 
495,  7  Ann.  Cas.  495,  holding  interest  of  a  purchase  who  has  unqualifiedly  agreed 
to  buy  property  which  the  former  owner  has  absolutely  agreed  to  sell  upon 
definite  terms  is  sole  and  unconditional  ownership  within  meaning  of  the  usual 
clause  in  an  insurance  policy;  Jordan  v.  Hanover  F.  Ins.  Co.  151  N.  C.  344,  66 
S.  E.  206,  holding  vendee  in  possession  under  an  executory  contract  to  purchase 
land  upon  which  he  has  erected  a  building  is  "sole  and  unconditional"  owner 
thereof  within  the  meaning  of  the  usual  clause  in  an  insurance  policy;  Arkansas 
Ins.  Co.  v.  Cox,  21  Okla.  882,  20  L.R.A.(N.S.)  782,  129  Am.  St.  Rep.  808,  98 
Pac.  552,  holding  interest  of  vendee,  in  possession  of  land,  who  occupies  under 
executory  contract  of  purchase  is  sole  and  unconditional  ownership,  within  usual 
provision  of  insurance  policies  on  that  subject;  Rochester  German  Ins.  Co.  v. 
Monumental  Sav.  Asso.  107  Va.  704,  60  S.  E.  93,  holding  insured  to  be  sole  and 
unconditional  owner  of  property  which  is  the  subject  of  an  option  or  conditional 
sale  which  could  not  be  specifically  enforced  by  him;  Bright  v.  Hanover  F.  Ins. 
Co.  48  Wash.  63,  92  Pac.  779,  holding  where  deed  and  bill  of  sale  were  in  escrow 
and  the  conditions  thereof  uncomplied  with  at  time  of  the  loss  property  was  in 
vendor  and  not  in  purchaser  in  possession  by  collateral  agreement. 

Cited  in  notes    (2  L.R.A.  (N.S.)    512)    on  bond  for  title  as  defeating  uncondi- 
tional and  sole  ownership  of  insured;    (20  L.R.A. (N.S.)    776)    on  vendee  under 
land  contract  as  owner  within  meaning  of  insurance  policy. 
Rights   under   option   on   land. 

Cited  in  Smith  v.  Bangham,  156  Cal.  365,  28  L.R.A. (N.S.)   527,  104  Pac.  689, 
holding  option  to  purchase  land  granted  on  valuable  consideration  is  not  defeated 
by  subsequent  filing  of  claim  of  homestead  by  vendor's  wife. 
Waiver  of   proofs  of  loss. 

Cited  in  Mellen  v.  United  States  Health  &  Acci.  Ins.  Co.  83  Vt.  248,  75  Atl. 
273,  holding  that  insurer  denied  its  liability  on  accident  policy,  it  thereby  waived 
its  right  to  exact  report  from  insured's  attending  physician  which  was  required 
by  policy. 

66  L.  R.  A.  574,  KIDD  v.  NEW  HAMPSHIRE  TRACTION  CO.  72  N.  H.  273,  56 

Atl.  465. 
Jurisdiction  over  foreign  corporations. 

Cited  in  Westminister  Nat.  Bank  v.  New  England  Electrical  Works,  73  N.  H. 
476,  3  L.R.A. (N.S.)  555,  111  Am.  St.  Rep.  637,  62  Atl.  971,  holding  right  to 
transfer  on  corporate  books  is  contractual  and  may  be  asserted  in  courts  of  an- 
other state. 

Cited  in  note  (70  L.R.A.  541,  543,  544)  on  right  of  nonresidents  to  sue  foreign 
corporations. 
Actions  affecting-  persons  not  parties. 

Distinguished  in  Moore  v.  Maryland  Casualty  Co.  73  N.  H.  520,  111  Am.  St. 
Rep.  647,  63  Atl.  490,  holding  an  unauthorized  action  on  a  contract  will  not 
bind  a  party  as  to  contract  rights  where  no  specific  property  was  in  court  to 
constitute  a  res. 
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Right    of    stockholders    to    sue    to    reach    transferred    property. 

Cited  in  footnote  to  Hearst  v.  Putnam  Min.  Co.  66  L.R.A.  784,  which  denies 
right  of  holders  of  stock  in  corporation  whose  property  has  been  sold  to  maintain 
suit  to  enforce  trust  in  such  property  for  their  own  benefit. 

66  L.  R.  A.  581,  ROCKINGHAM  COUNTY  LIGHT  &  P.  CO.  v.  HOBBS,  72  N.  H. 

531,  58  Atl.  46. 
Public   use. 

Cited  in  Northern  P.  R.  Co.  v.  Boynton,  17  N.  D.  209,  115  N.  W.  679,  holding 
that  use  of  property  by  railroad  company  for  reservoir  for  collection  of  surface 
water  to  be  used  in  its  engines,  is  public  use. 

Cited  in  note   (102  Am.  St.  Rep.  821)   on  uses  for  which  power  of  eminent  do- 
main cannot  be  exercised. 
—  Generation  of  power. 

Cited  in  McMillan  v.  Noyes,  75  N.  H.  262,  72  Atl.  759,  holding  that  generation 
of  electricity  by  machinery  propelled  by  water  power  in  such  manufacturing 
•enterprise  as  legislature  intended  to  encourage  by  flowage  act;  Great  Falls  Power 
€o.  v.  Webb,  123  Tenn.  593,  133  S.  W.  1105,  holding  that  supplying  electricity 
for  light,  heat  and  motive  power  to  public  is  public  use;  Washington  Water 
Power  Co.  v.  Waters,  186  Fed.  577,  holding  that  corporation  organized  to 
.generate  and  furnish  electricity  was  public  service  corporation  authorized  to 
exercise  right  of  eminent  domain,  though  it  did  not  render  service  directly  to 
public,  but  did  furnish  electricity  for  distribution  to  consumers  by  others;  Web- 
ster v.  Susquehanna  Pole  Line  Co.  112  Md.  428,  76  Atl.  254,  21  Ann.  Cas.  357; 
Washington  Water  Power  Co.  v.  Waters,  19  Idaho,  606,  115  Pac.  682;  Nolan  v. 
Central  Georgia  Power  Co.  134  Ga.  209,  67  S.  E.  656,— holding  that  right  to 
exercise  eminent  domain  powers  may  be  conferred  upon  corporation  organized 
to  generate  electricity  by  water  power  for  purpose  of  supplying  same  to  public; 
Walker  v.  Shasta  Power  Co.  19  L.R.A.  (N.S.)  731,  87  C.  C.  A.  660,  160  Fed. 
859,  holding  right  of  way  for  ditch  and  flume  to  convey  water  used  in  generating 
electricity  is  a  public  use  within  meaning  of  statute  authorizing  exercise  of 
right  of  eminent  domain  for  certain  public  uses;  Mull  v.  Indianapolis  & 
C.  Traction  Co.  169  Ind.  220,  81  N.  E.  657,  holding  taking  of  land  for 
electric  power  transmission  line  by  interurban  railroad  company  within  the 
meaning  of  statute  authorizing  taking  of  private  lands  for  certain  public  uses; 
Brown  v.  Gerald,  100  Me.  366,  70  L.R.A.  479,  109  Am.  St.  Rep.  526,  61  Atl.  785, 
holding  generation  of  electricity  to  be  sold  to  private  consumers  for  manufactur- 
ing purposes  was  not  a  public  use:  Webster  v.  Susquehanna  Pole  Line  Co.  112 
Md.  435,  76  Atl.  254,  holding  erection  and  maintenance  of  a  transmission  line 
chartered  as  "a  common  carrier  of  electrical  power  or  energy"  is  a  public  use; 
Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn.  447,  5  L.R.A.  (N.S.) 
647,  107  N.  W.  405,  7  Ann.  Cas.  1182,  holding  the  hydraulic  generation  of  elec- 
trical power  for  distribution  and  sale  to  the  general  public  on  equal  terms  is 
a  public  use  but  the  "supplying  of  water  power  from  the  wheels"  is  a  private 
use;  Minnesota  Canal  &  Power  Co.  v.  Pratt,  101  Minn.  214,  11  L.R.A.fN.S.)  Ill, 
112  N.  W.  395,  holding  generation  of  electricity  by  steam  or  water  power  for 
distribution  to  the  general  public  on  equal  terms  is  "public  business;"  Helena 
Power  Transmission  Co.  v.  Spratt,  35  Mont.  126,  8  L.R.A. (N.S.)  571,  88  Pac. 
773,  10  Ann.  Cas.  1055,  holding  that  flooding  of  land  by  a  dam  erected  to 
generate  electricity  for  distribution  to  mines  smelters  and  the  public  generally 
and  to  supply  water  for  general  irrigation  was  a  public  use. 
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Cited  in  footnote  to  Brown  v.  Gerald,  70  L.R.A.  472,  which  holds  furnishing 
of  electric  power  for  manufacturing  purposes  not  a  public  use  so  as  to  justify 
exercise  of  power  of  eminent  domain  on  theory  that  one  generating  it  may 
because  of  his  franchise,  be  regarded  as  a  public  servant. 

Cited  in  note  (2  L.R.A.  (N.S.)  843)  on  generation  of  electricity  for  sale  for 
power  as  public  purpose. 

Distinguished  in  State  ex  rel.  Tacoma  Industrial  Co.  v.  White  River  Power  Co. 
39  \Yash.  668,  2  L.R.A. (N.S.)    849,  82  Pac.  150,  4  Ann.  Gas.  987,  holding  genera- 
tion  of   electricity   for   power,   heat   and   lighting  by   one   who  is  under  no   con- 
tractual duty  to  distribute  it  to  all  persons  on  equal  terms  is  not  public  use. 
Judicial    power   over   eminent    domain. 

Cited  in  note  (22  L.R.A.  (N.S.)  24,  31,  35,  37,  43,  45,  51,  81,  136-138,  140, 
144,  149)  on  judicial  power  over  eminent  domain. 

66  L.  R.  A.  587,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  SPAULDING,  69  Kan.  431, 

105  Am.  St.  Rep.  175,  77  Pac.  106,  2  Ann.  Gas.  546. 
Exelnsiveiiess  of  possession   of   rinlil    of  way. 

Cited  in  Kansas  &  C.  P.  R.  Co.  v.  Burns,  70  Kan.  629,  79  Pac.  238,  holding 
purchaser  of  tax  deed  of  property  held  to  public  use  acquires  no  possessory  right 
as  against  railroad;  Missouri,  K.  &  W.  R.  Co.  v.  Schmuck,  79  Kan.  546,  100  Pac. 
282,  holding  land  owner  has  no  right  to  concurrent  occupancy  of  right  of  way 
where  all  his  damages  were  ascertainable  at  time  of  appropriation. 
Proof  of  jurisdictlonal  amount  on  appeal. 

Cited  in  Johnson  County  v.  Minnear,  72  Kan.  329,  83  Pac.  828,  holding  ju- 
risdictional  amount  in  controversy  may  be  shown  to  appellate  court  by  affi- 
davits filed  with  the  case  made. 

66  L.  R.  A.  591,  WALDRON  v.  DAVIS,  70  N.  J.  L.  788,  58  Atl.  293. 
Necessaries   for   Innatic. 

Cited  in  Key  v.  Harris,  1]6  Tenn.  172,  92  S.  W.  235,  8  Ann.  Gas.  200,  holding 
an  allowance  for  services  rendered  by  a  relative  in  caring  for  and  nursing  a  help- 
less lunatic  sustained  on  the  ground  of  necessaries  and  chargeable  against  the 
lunatic's  estate. 
Implication  of  agreement  to  pay  for  services  of  relative. 

Cited  in  note  (11  L.R.A. (N.S.)  882)  on  implication  of  agreement  to  pay  for 
services  of  relative  or  member  of  household. 

66  L.  R.  A.  592,  EVERS  v.  KROUSE,  70  N.  J.  L.  653,  58  Atl.  181. 
Master's    liability    for    servant's    personal    act. 

Cited  in  Doran  v.  Thompson,  76  N.  J.  L.  758,  19  L.R.A. (N.S.)  338,  131  Am. 
St.  Rep.  677,  71  Atl.  296,  holding  master  not  liable  for  injuries  to  a  third  person 
inflicted  by  his  servant  in  the  operation  of  a  dangerous  agency  but  solely  for  the 
accomplishment  of  an  independent  purpose;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Currie,  100  Tex.  144,  10  L.R.A. (N.S.)  383,  96  S.  W.  1073,  holding  railroad  not 
liable  for  death  caused  by  negligent  act  of  its  agent  in  turning  compressed  air 
on  a  subordinate  though  using  the  compressed  air  in  the  course  of  his  employ- 
ment; Brittingham  v.  Stadiem,  151  N.  C.  300,  66  S.  E.  128,  holding  pawn-broker 
liable  for  injuries  caused  by  the  negligent  handling  of  a  pistol  by  his  12  year 
old  agent  in  the  course  of  his  employment. 

Cited  in  footnote  to  Bowen  v.  Illinois  Central  R.  Co.  70  L.R.A.  915,  which 
holds  railroad  company  not  liable  for  wanton  act  of  station  agent  in  killing  a 
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person  who  had  come  to  station  to  inquire  about  demurrage  on  car  of  coal  and 
whom  agent  shot  as  he  was  about  to  sign  receipt  for  a  package. 

Cited  in  notes    (10  L.R.A.  (N.S.)    395)    on  liability  for  injury  by   servant  to 
third  person  in  use  of  dangerous  agency;    (10  L.R.A. (N.S.)    933,   939,   941)    on 
parent's   liability   for  torts   of   minor;     (13   L.R.A. (N.S.)    1195)    on   liability   of 
master  for  injury  from  sportive  manner  in  which  servant  performs  duty. 
— —  Frig' lit  en  ing-  horse  by  use  of  master's  property. 

Distinguished  in  Stewart  v.  Gary  Lumber  Co.  146  N.  C.  81,  59  S.  E.  545,  hold- 
ing railroad  company  liable  for  act  of  its  engineer  in  wantonly  blowing  whistle 
to  frighten  plaintiff's  mule. 

66  L.  R.  A.  595,  NATIONAL  NEWARK  BKG.  CO.  v.  DELAWARE,  L.  &  W.  R. 

CO.  70  N.  J.  L.  774,  103  Am.  St.  Rep.  825,  58  Atl.  311. 
Transfer  of  bill  of  lading-  or  delivery  order  as  symbol  of  goods. 

Cited  in  Re  E.  Rebourlin  Fils  &  Co.  165  Fed.  247,  holding  transfer  of  bill  of 
lading  transfers  title  in  goods  to  the  holder. 
Rights  and  liabilities  of  assignees  of  bills  of  lading-. 

Cited  in  note  (105  Am.  St.  Rep.  371)  on  rights  and  liabilities  of  assignees  of 
bills  of  lading. 

66  L.  R.  A.  599,  NATIONAL  BANK  v.  BERRALL,  70  N.  J.  L.  757,  103  Am.  St. 

Rep.  821,  58  Atl.  189,  1  Ann.  Cas.  630. 
Payment  by  bank:  by  mistake. 

Cited  in  Spokane  &  E.  Trust  Co.  v.  Huff,  63  Wash.  228,  33  L.R.A. (N.S.)  1025, 
115  Pac.  80,  Ann.  Cas.  1912D,  491,  holding  that  bank  cannot  recover  payment 
on  over  draft  made  after  banking  hours  under  mistaken  belief  that  drawer  had 
funds  in  bank;  National  Exch.  Bank  v.  Ginn  &  Co.  114  Md.  187,  33  L.R.A. 
(N.S.)  967,  78  Atl.  1026,  holding  that  bank  which  pays  customer's  check  on 
funds  in  its  possession,  in  ignorance  of  drawer's  insolvency  cannot  refuse  return 
of  funds  by  payee  merely  to  enable  it  to  utilize  funds  as  set-off;  Gruenther  v. 
Bank  of  Monroe,  90  Neb.  286,  133  N.  W.  402  (dissenting  opinion),  on  liability  of 
bank  to  payee  of  check  where  maker  of  check  withdrew  funds;  Citizens'  Bank  v. 
Schwarzschild  &  S.  Co.  109  Va.  543,  23  L.R.A.(N.S.)  1096,  64  S.  E.  954,  holding 
bank  cannot  recover  money  from  bona  fide  holder  of  coupons,  payable  to  bearer 
as  its  banking  house,  paid  to  him  under  the  misconception  that  it  has  funds  for 
such  payment. 

Distinguished   in   Iowa   State   Bank   v.    Cereal    Refund   &    Brokerage   Co.    132 
Iowa,  250,  109  N.  W.  719,  holding  bank  may  recover  money  inadvertently  paid  on 
check  payment  of  which  has  been  twice  before  refused  because  of  no  funds. 
Agreed   stale   of  facts. 

Cited  in  Eatontown  Twp.  v.  Monmouth  County  Electric  Co.  78  N.  J.  L.  498, 
74  Atl.  513,  holding  that  .where  facts  essential  to  determination  of  case  are 
spread  on  record,  this  court  is  in  position  to  render  such  judgment  as  should  have 
been  rendered  by  trial  court;  Meeker  v.  East  Orange,  77  N.  J.  L.  639,  25  L.R.A. 
(N.S.)  473,  134  Am.  St.  Rep.  798,  74  Atl.  379,  holding  an  agreed  statement  of 
facts  should  be  treated  as  a  special  verdict  and  on  review  the  same  judgment 
will  be  rendered  that  ought  to  have  been  rendered  in  the  trial  court. 

66  L.  R.  A.  601,  PEOPLE  EX  REL.  ELLISON  v.  LAVIN,  179  N.  Y.  164,  71  N.  E. 

753,  1  Ann.  Cas.  165. 
Lotteries. 

Cited  in  United  States  v.  McKenna,  149  Fed.  253.  holding  contest  was  lottery 
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where  buyers  of  food  packages  were  to  put  together  paper  animals  found  in  the 
packages,  nothing  on  the  outside  indicating  what  was  chosen;  Waite  v.  Press 
Pub.  Asso.  11  L.R.A.(N.S.)  612,  85  C.  C.  A.  576,  155  Fed.  60,  12  Ann.  Cas.  319, 
holding  that  a  guessing  contest  for  prizes  on  the  total  vote  cast  at  a  presidential 
election  subsequent  to  the  contest  was  a  lottery. 

Cited  in  footnote  to  People  v.  McPhee,  69  L.R.A.  506,  which  holds  a  scheme 
by  which  a  certain  number  of  persons  pay  a  small  sum  weekly  and  choose  by 
lot  each  week  one  of  the  number  to  receive  a  suit  of  clothes  worth  much  more 
than  the  weekly  payment  after  which  he  ceases  to  be  a  member,  a  lottery,  al- 
though each  member  is  entitled  to  trade  out  the  amount  paid  in  whenever  he 
chooses  to  withdraw. 

Cited  in   note    (11  L.R.A.  (N.S.)    611)    on  guessing  contests. 
Gambling;  devices. 

Cited  in  Re  Cullinan,  114  App.  Div.  656,  99  N.  Y.  Supp.  1097,  holding  main- 
tenance of  a  machine  operated  by  placing  a  nickel  in  a  slot  and  thereupon  re- 
ceiving a  ticket  good  for  five  cents  or  more  in  trade  was  a  violation  of  the 
statute  prohibiting  gambling  in  a  saloon. 

66  L.  R.  A.  606,  NATIONAL  BROADWAY  BANK  v.  SAMPSON,  179  N.  Y.  213, 

103  Am.  St.  Rep.  851,  71  N.  E.  766 
Sufficiency  of  property  to  ni  \  «•  jurisdiction. 

Cited  in  Bridges  v.  Wade,  113  App.  Div.  358,  99  N.  Y.  Supp.  126,  holding 
attachment  by  nonresident  bad  where  neither  creditor  nor  debtor  were  residents 
and  the  situs  of  the  debt  without  the  state. 

Cited  in  note   (67  L.R.A.  213)   as  to  where  debt  garnishable. 

Distinguished  in  Morgan  v.  Mutual  Ben.  L.  Ins.  Co.  189  N.  Y.  458,  82  N.  E. 
438,  Affirming  119  App.  Div.  650,  104  N.  Y.  Supp.  185,  holding  that  the  presence 
of  an  insurance  policy  within  the  state  was  sufficient  to  give  jurisdiction  by 
publication  against  nonresident  claimant  in  an  action  by  a  resident  against 
the  insurer;  Flynn  v.  White,  122  App.  Div.  783,  107  N.  Y.  Supp.  860,  holding 
attachment  by  residents  of  debt  due  a  foreign  corporation  on  a  contract  made 
and  partly  executed  within  the  state  for  the  purchase  of  foreign  lands,  was 
good. 

66  L.  R.  A.  612,  TRIGGS  v.  SUN  PRINTING  &  PUB.  ASSO.  179  N.  Y.  144,  103 

Am.  St.  Rep.  841,  71  N.  E.  739,  1  Ann.  Cas.  326. 
Publications  libelons  per  *e. 

Cited  in  Ramharter  v.  Olson,  26  S.  D.  505,  128  N.  W.  806,  Ann.  Cas.  1913B, 
253,  holding  that  publication  by  hardware  dealer  in  town  paper  that  his  rival 
in  business  had  deceived  customers  in  sale  of  stove  and  that  he  was  a  "humbug" 
is  actionable;  Holm  v.  Holm,  146  App.  Div.  80,  130  N.  Y.  Supp.  670;  Hinrichs 
v.  Butts,  149  App.  Div.  238,  133  N.  Y.  Supp.  769, — holding  that  words  written  of 
man  in  relation  to  business,  which  have  tendency  to  hurt  him  therein,  are  action- 
able, although  they  charge  no  fraud  or  dishonesty  and  were  without  actual 
malice;  Snyder  v.  New  York  Press  Co.  137  App.  Div.  294,  121  N.  Y.  Supp.  944, 
holding  that  newspaper  article,  stating  falsely  that  maid  permitted  process 
server  to  see  her  mistress  while  in  bath  tub,  on  his  statement  that  she  woul'd 
be  glad  to  see  him,  and  that  on  entering  bath  room  mistress  screamed  but  that 
he  served  subpfrna,  is  libelous;  Diener  v.  Star-Chronicle  Pub.  Co.  230  Mo.  630,  33 
L.R.A. (N.S.)  222,  132  S.  W.  1143,  holding  that  article  inquiring  into  eligibility 
for  re-election  to  office  of  coroner  if  he  was  one  who  failed  to  hold  for  inquiry 
L.R.A.  Au.  Vol.  VI.— 70. 
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chauffeur  who  ran  down  and  killed  child  in  street,  is  not  libelous  as  to  chauffeur: 
Hearst  v.  Staats  Zeitung,  71  Misc.  12,  129  X.  Y.  Supp.  1089,  holding  that  pub- 
lication in  newspaper  of  speech  in  which  speaker  stated  that  plaintiff  had  been 
guilty  of  forgery  of  public  document  by  doing  things  specificallly  mentioned  but 
which  did  not  amount  to  crime,  is  actionable  where  general  reader  would  under- 
stand that  those  facts  had  been  committed;  Collier  v.  Postum  Cereal  Co.  149 
App.  Div.  171,  133  N.  Y.  Supp.  852  (dissenting  opinion),  on  right  to  criticize 
food  products  and  advertisements  thereof  when  offered  upon  market;  Wool- 
worth  v.  Star  Co.  97  App.  Div.  526,  90  N.  Y.  Supp.  147,  holding  an  article  which 
asserted  that  a  man  and  his  wife  were  separated  because  he  sacrificed  everything 
to  his  passion  for  money -getting  was  libelous  per  se;  Saunders  v.  Post-Standard 
Co.  107  App.  Div.  86,  94  N.  Y.  Supp.  993,  holding  an  article  which  charged 
cruelty  to  injured  animals  was  libelous  per  se;  Flaherty  v.  New  York  Times  Co. 
109  App.  Div.  491,  96  N.  Y.  Supp.  381,  holding  an  article  charging  that  plain- 
tiff refused  to  perform  obligations  assumed  as  janitress,  disregarded  employer's 
interest,  and  used  his.  property  was  libelous  per  se;  Levey  v.  Brooklyn  Union 
Pub.  Co.  65  Misc.  374,  121  N.  Y.  Supp.  643,  holding  publication  charging  hypoc- 
risy and  impugning  sincerity  of  a  man's  motives  by  calling  him  an  "accelerator" 
of  certain  interests  was  libelous  per  se;  Raymond  v.  United  States,  25  App.  D.  C. 
560,  holding  a  letter  charging  inspector  of  buildings  and  chief  of  police  with 
malfeasance  in  office,  was  libelous  per  se. 

Cited  in  note  (116  Am.  St.  Rep.  811,  816)  on  what  wrords  are  libelous  per  se. 
Privilege. 

Cited  in  Bingham  v.  Gaynor,  141  App.  Div.  314,  126  X.  Y.  Supp.  353  (dissent- 
ing opinion),  on  publication  concerning  acts  of  public  officers  as  privileged; 
Hoey  v.  New  York  Times  Co.  138  App.  Div.  155,  122  N.  Y.  Supp.  978,  holding 
that  fair  and  honest  criticism  of  public  officer  is  permitted  in  interest  of  public 
welfare,  and  becomes  defamatory  only  when  attack  is  made  on  motives  or  char- 
acter of  officer. 

Distinguished  in  Duffy  v.  New  York  Evening  Post  Co.  109  App.  Div.  475,  96 
N.  Y.  Supp.  629,  holding  an  article  which  referred  to  plaintiff,  a   political  can- 
didate, by  nickname  and  imputed  to  him  political  faithlessness  and  unworthiness 
was  not  libelous  per  se. 
—  Professional   criticism. 

Cited  in  MacDonald  v.  Sun  Printing  &  Pub.  Asso.  Ill  App.  Div.  467,  98  N. 
Y.  Supp.  116,  holding  it  libelous  per  se  to  charge  a  student  of  criminology  with 
being  a  "humbug"  and  a  pseudo-scientist;  MacDonald  v.  Sun  Printing  &  Pub. 
Asso.  Ill  App.  Div.  472,  98  N.  Y.  Supp.  118,  holding  an  article  imputing  indecent 
and  lascivious  conduct  toward  young  girls  under  the  cloak  of  professional  in- 
vestigation was  libelous  per  se;  Outcault  v.  New  York  Herald  Co.  117  App. 
Div.  537,  102  N.  Y.  Supp.  685,  holding  publication  charging  an  artist  who  for  a 
long  time  produced  a  particular  line  of  work  with  "running  out  of  ideas"  was 
a  criticism  of  the  particular  series  of  productions  and  not  libelous  per  se. 
Jests. 

Cited  in  Lamberti  v.  Sun  Printing  &  Pub.  Asso.  Ill  App.  Div.  441,  97  N.  Y. 
Supp.  694,  holding  an  article  which  jestingly  told  of  a  black  hand  placed  on  a 
man's  back  as  a  practical  joke  was  not  libelous  per  se. 
Effect    of    demurrer. 

Cited  in  Candel  v.  Baker,  131  App.  Div.  642,  116  N.  Y.  Supp.  55,  holding  that 
a  demurrer  admits  as  true  every  fact  set  forth  and  all  facts  that  can  be  reas- 
onably and  fairly  implied  from  those  pleaded. 
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66  L.  R.  A.  618,  GILLESPIE  v.  BROOKLYN  HEIGHTS  R.  CO.  178  N.  Y.  347 

102  Am.  St.  Rep.  503,  70  N.  E.  857. 
Carrier's  duty  to  protect  passengers. 

('ited  in  Wolfe  v.  Georgia  R.  &  Electric  Co.  2  Ga.  App.  510,  58  S.  E.  899, 
holding  street  railway  liable  for  injury  resulting  fron^  insulting  and  defamatory 
language  used  by  its  servant  to  a  passenger:  Hayne  v.  Union  Street  R.  Co.  18!) 
Mass.  554,  3  L.R.A.(N.S.)  608,  109  Am.  St.  Rep.  655,  76  N.  E.  219,  holding 
railway  liable  for  injury  to  passenger  resulting  from  misconduct  of  servant 
employed  on  a  passing  car;  Zeccardi  v.  Yonkers  II.  Co.  190  X.  Y.  393,  17  L.R.A. 
(N.S.)  773,  83  N.  E.  31,  on  carrier's  duty  to  safely  convey  passenger  to  his  des- 
tination; Busch  v.  Interborough  Rapid  Transit  Co.  187  N.  Y.  393,  8U  N.  E.  197, 
10  Ann.  Cas.  460,  Affirming  110  App.  Div.  705,  96  N.  Y.  Supp.  747,  holding 
assaullt  by  carrier's  agent  resulting  in  passengers  injury  was  a  breach  of  con- 
tract of  safe  carriage. 

Cited  in  notes   (40  L.R.A.  (N.S.)    1033,  1052,  1053)   on  liability  of  carrier  for 
wilful  torts  of  servants  to  passengers;    (118  Am.  St.   Rep.  467)    on  duties  and 
liabilities  of   street   railway   companies   toward   passengers. 
—  Ejection   or   refusal   to   carry. 

Cited  in  Aplington  v.  Pullman  Co.  110  App.  Div.  254,  97  N.  Y.  Supp.  329, 
holding  sleeping  car  company  liable  for  inconvenience  and  suffering  caused  by  its 
servant's  refusal  to  give  a  passenger,  holding  a  ticket  entitling  him  to  a  lower 
berth,  such  accommodations;  Samuels  v.  New  York  City  R.  Co.  52  Misc.  139, 
101  N.  Y.  Supp.  534,  holding  street  car  company  liable  for  forcibly  ejecting 
passenger  who  had  paid  his  fare. 

Distinguished  in  Nicholson  v.  Brooklyn  Heights  R.  Oo.  118  App.  Div.  15,  103 
N.  Y.  Supp.  310,  holding  carrier  not  liable  for  ejection  of  passenger  who  refused 
to  pay  fare  on  second  car,   relying  upon  assurance  of  first  conductor   that  im- 
properly punched  transfer  was  good. 
Duty    to    patrons    of    public    place. 

Cited  in  Aaron  v.  Ward,  203  N.  Y.  355,  38  L.R.A. (N.S.)  205,  96  N.  E.  736. 
holding  that  one  unlawfully  expelled  from  bathing  establishment  under  humili- 
ating circumstances,  may,  in  action  for  breach  of  contract,  recover  damages  for 
indignity  attending  expulsion;  De  Wolf  v.  Ford,  193  N.  Y.  407,  21  L.R.A. (N.S.) 
863,  127  Am.  St.  Rep.  969,  86  N.  E.  527,  Reversing  119  App.  Div.  104,  104 
JM.  Y.  Supp.  876,  holding  innkeeper  liable  for  compensatory  damages  only  for 
mental  suffering  and  humiliation  caused  by  his  servant's  insulting  remarks  and 
forcible  entry  into  female  guest's  room;  Aaron  v.  Ward,  136  App.  Div.  820,  121 
N.  Y.  Supp.  673,  holding  bathing-house  keeper  liable  who  forcibly  expelled  patron 
who  had  purchased  ticket  and  insulted  her. 
DaimiK-c  for  mental  anguish. 

Cited  in  Glenn  v.  Western  U.  Teleg.  Co.  1  Ga.  App.  829,  58  S.  E.  83,  denying 
(in  obedience  to  local  decisions)  recovery  for  purely  mental  suffering  caused  by 
failure  to  transmit  telegram;  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  501,  67 
L.R.A.  990,  103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  telegraph 
company  liable  for  mental  suffering  caused  by  failure  to  deliver  telegram  prompt- 
ly; The  Western  States,  151  Fed.  930,  holding  vessel  liable  for  mental  suffering  of 
passenger  caused  by  humiliating  and  discourteous  treatment  by  ship's  servants 
upon  her  complaint  to  them  that  she  had  been  assaulted  and  robbed. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  84  Ark.  48,  13  L.R.A. 
(N.S.)  164,  104  S.  W.  551,  holding  railroad  not  liable  for  mental  suffering 
caused  by  verbal  abuse  of  passenger  by  its  agent. 
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From  insulting  behavior. 

Cited  in  Bleecker  v.  Colorado  &  S.  R.  Co.  50  Colo.  143,  33  L.R.A.  (N.S.~)  388, 
114  Pac.  481,  holding  that  carrier  is  answerable  in  damages  for  mental  suffering 
inflicted  upon  passenger  by  insulting  language  addressed  to  him  by  conductor 
without  provocation;  Luxenberg  v.  Keith  &  P.  Amusement  Co.  64  Misc.  76, 
117  N.  Y.  Supp.  979,  on  measure  of  damages  resulting  from  insulting  behavior 
of  an  employee. 

Cited  in  note    (13  L.R.A.  (X.S.)    159)    on  liability  of  carrier  for  mental  suff- 
ering of  passenger  from  mere  verbal  abuse. 
Damages   for  breach   of  duty  of   carriage. 

Cited  in  Lignante  v.  Panama  R.  Co.  147  App.  Div.  100,  131  N.  Y.  Supp.  753, 
holding  that  damages  arising  from  breach  of  contract  to  furnish  transportation 
on  steamship,  resulting  in  inconvenience  and  indignity  to  passenger  in  transit, 
are  not  limited  to  price  of  passage;  Coorman  v.  Brooklyn  Heights  R.  Co.  127 
App.  Div.  316,  111  N.  Y.  Supp.  531,  holding  $500  not  excessive  for  injuries  to 
passenger  who  was  beaten  and  insulted  when  he  requested  a  transfer. 

66  L.  R.  A.  625,  STORMS  v.  MANHATTAN  R.  CO.  178  N.  Y.  493,  71  N.  E.  3. 
Effect  of  renewal  or  extension  of  lease. 

Cited  in  Swan  v.  Inderlied,  187  N.  Y.  376,  80  N.  E.  195,  holding  rent,  accruing 
after  expiration  of  original  term,  was  passed  by  assignment  where  lease  was  for 
one  year  with  privilege  of  extension. 
Separate  easements  of  lessor  and  lessee. 

Cited  in  Goldstrom  v.  Interborough  Rapid  Transit  Co.  115  App.  Div.  324,  100 
N.  Y.  Supp.  911,  holding  action  by  lessee  did  not  bar  elevated  railroad  from 
acquiring  by  prescription  the  easements  of  abutting  owner;  Burke  v.  Manhattan 
R.  Co.  120  App.  Div.  688,  105  N.  Y.  Supp.  828,  holding  that  recognition  by  ele- 
vated railroad  of  abutting  owner's  easements  was  not  recognition  of  tenant's 
rights. 

66  L.  E.  A.  632,  WEBB  v.  JOHN  HANCOCK  MUT.  L.  INS.  CO.  162  Ind.  616, 

69  N.  E.  1006. 
Subterfuges   to   evade    statute. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  425,  45  So.  761, 
holding  contract  was  void  which  indirectly  tended  to  evade  law  forbidding  con- 
tract limitations  of  master's  statutory  liability  to  servant;  Voss  v.  Waterloo 
Water  Co.  163  Ind.  90,  66  L.R.A.  103,  106  Am.  St.  Rep.  201,  71  N.  E.  20S,  2 
Ann.  Cas.  978,  holding  town  could  not  evade  constitutional  restrictions  limiting 
the  amount  of  its  indebtedness  by  organizing  a  dummy  corporation  to  construct 
water  and  light  plant;  Buck  v.  Beach,  164  Ind.  57,  —  L.R.A.  (N.S.)  — ,  108 
Am.  St.  Rep.  272,  71  N.  E.  963,  holding  temporary  transfer  of  notes  from  state 
to  evade  assessment  did  not  change  situs  of  notes. 

Transfers  by  wife  to  effect  suretyship  for  husband. 

Cited  in  Wredman  v.  Falls  City  Sav.  &  L.  Asso.  40  Ind.  App.  479,  82  N.  E. 
476,  holding  transfer  of  wife's  separate  estate  to  secure  her  husband's  debt  was 
void  under  statute  prohibiting  a  married  woman  from  acting  as  surety. 
Constructive   notice. 

Cited  in  Indiana  Trust  Co.  v.  International  Bldg.  &  L.  Asso.  No.  2,  165  Ind. 
608,  76  N.  E.  304,  holding  building  association  was  chargeable  with  knowledge 
that  funds  paid  its  secretary  by  its  treasurer  were  received  in  secretary's 
official  capacity;  Miller  v.  Pfeiffer,  168  Ind.  222,  80  N.  E.  409,  holding  party  was 
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chargeable  with  knowledge  that  partnership  was  dissolved  where  one  partner 
had  informed  party's  agent  they  were  no  longer  buying  cattle  together;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Henry,  170  Ind.  101,  83  N.  E.  710,  holding  employee 
of  show  company,  riding  in  company's  private  car,  without  payment  of  fare  was 
chargeable  with  knowledge  that  railroad  drawing  car  was  not  liable  as  common 
carrier;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  170  Ind.  350,  82  N.  E.  52, 
holding  party  was  chargeable  with  notice  where  facts  were  such  that  most 
casual  investigation  would  have  revealed  them;  Oglebay  v.  Todd,  166  Ind.  256, 
76  N.  E.  238,  holding  one  who  had  notice  from  a  recital  in  his  chain  of  title  of 
an  assumption  of  encumbrance  was  bound  though  he  supposed  that  a  foreclos- 
ure and  payment  by  a  defendant  was  a  discharge  of  the  lien. 

Cited  in  note  (130  Am.  St.  Rep.  49)   on  constructive  notice. 
Of  suretyship  of  wife  for  husband. 

Cited  in  Field  v.  Campbell,  164  Ind.  394,  108  Am.  St.  Rep.  301,  72  N.  E.  260, 
holding  that  parties   were  estopped   to   hold   wife   as   principal   where   with  due 
diligence  they  could  have  known  that  she  was  surety  for  her  husband. 
Estoppel   of   msirried   women. 

Cited  in  footnote  to  Grice  v.  Woodworth.  69  L.R.A.  584,  which  holds  married 
woman  estopped  to  set  up  invalidity  of  contract  by  her  husband  and  herself  to 
sell  homestead  for  failure  to  comply  with  certain  conditions  after  purchaser 
has  paid  purchase  price,  taken  possession,  and  made  valuable  improvements. 

66  L.  R.  A.  648,  OSBORN  v.  LEACH,  135  N.  C.  628,  47  S.  E.  811. 
I..es'islative  power  to  deny  punitive  damages. 

Cited  in  Comer  v.  Age  Herald  Pub.   Co.  151   Ala.  619,   13  L.R.A. (N.S.)    528, 
44  So.  673,  upholding  statutory  restriction  to  "actual  damages"  for  libel  unless 
apology  is  refused  and  distinguishing  those  statutes  which  apply  the  term  only 
to  property  or  occupational  damage  excluding  damage  to  personal  reputation. 
Construction  of  statutes  regulating  damages. 

Cited  in  Post  Pub.  Co.  v.  Butler,  71  C.  C.  A.  309,  137  Fed.  727,  holding  statute 
became   operative   only   upon   demand   for   retraction,   which   declared   that    pre- 
sumption of  malice  was  rebutted  by  retraction   of  libelous   matter. 
—  ''Actual  damages." 

Cited  in  Carmichael  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  157  N.  C.  25,  39 
L.R.A. (N.S.)  653,  72  S.  E.  619,  Ann.  Cas.  1913B,  1117,  holding  that  damages  to  be 
awarded  for  wrongful  removal  by  company  of  subscriber's  telephone  may  include 
compensation  for  inconvenience  and  humiliation  and  allowance  may  me  made  for 
anxiety  increased  by  loss  of  telephone  communication  with  relative,  sick  in 
hospital,  of  which  fact  company  had  notice;  Green  v.  Western  U.  Teleg.  Co.  136 
N.  C.  497,  67  L.R.A.  989,  103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349, 
holding  "actual  damages"  may  be  allowed  for  mental  suffering  alone;  Ammons 
v.  Southern  R.  Co.  140  N.  C.  199,  52  S.  E.  731,  holding  ('actual  damages"  not 
restricted  to  mere  pecuniary  loss. 

Cited   in  note    (13  L.R.A. (N.S.)    526)    on  effect  of  failure  to  serve  statutory 
notice  of  libel  upon  right  to  actual  damages. 
Jury   trial   of   issue   of   damages. 

Criticised  in  Junge  v.  MacKnight,  137  N.  C.  294,  49  S.  E.  474,  distinguishing 
default  as  to  the  action  from  default  as  to  the   inquest  of  damages. 
Charging    public  official   with  graft. 

Cited  in  note  (5  L.R.A. (N.S.)  499)  on  charging  public  official  with  graft. 
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66  L.  R.  A.  654,  UNITED  BRETHREN  FIRST  CHURCH  v.  AKIN,  45  Or.  247, 

77  Pac.  748,  2  Ann.  Cas.  353. 
Effect  of  appointment  of  debtor  as  executor. 

Cited  in  Stewart  v.  Hurd,  107  Me.  464,  32  L.R.A.(N.S.)  674,  78  Atl.  838,  Ann. 
Cas.  1912D,  662,  holding  that  appointment  by  mortgagee  of  his  mortgagor  as  ex- 
ecutor does  not  operate  to  discharge  mortgage  and  make  debt  personal  one  so  as 
to  give  priority  to  subsequent  mortgage. 

Cited  in  notes  (26  L.R.A.  (N.S.)  419)  on  effect  on  debt  of  appointment  of  debtor 
as  executor  or  administrator;  (112  Am.  St.  Rep.  411)  on  liability  for  debt  of 
executor  or  administrator  owning  to  the  estate. 

66  L.  R.  A.  657,  TYREE  v.  VIRGINIA  F.  &  M.  INS.  CO.  55  W.  Va.  63,   104 

Am.  St.  Rep.  983,  46  S.  E.  706,  2  Ann.  Cas.  30. 
"Waiver  of  condition  against  encumbrance  of  insured  property. 

Distinguished  in  Allesina  v.  London  &  L.  &  G.  Ins.  Co.  45  Or.  443,  78  Pac. 
392,  2  Ann.  Cas.  284,  holding  mortgage  clause  of  policy  was  waived  where  insurer 
failed  to  inquire  if  property  was  free  from  encumbrance  and  insured  had  no 
knowledge  that  such  information  was  material. 

66  L.  R.  A.  664,  PEOPLE  EX  REL.  CORSCADDEN  v.  HOWE,  177  N.  Y.  499,  69 

N.  E.  1114. 
Sufficiency  of  title  of  legislative  act. 

Cited  in  Cahitl  v.  Hogan,  180  N.  Y.  309,  73  N.  E.  39,  Affirming  a  judgment  which 
affirmed  44  Misc.  360,  89  N.  Y.  Supp.  1022,  holding  title  of  amendatory  act  which 
"enlarged  and  denned  the  powers  and  duties"  of  municipal  improvements  commis- 
sion did  not  include  a  change  in  personnel  of  commission;  Economic  Power  & 
Constr.  Co.  v.  Buffalo,  195  N.  Y.  298,  88  N.  E.  389,  holding  right  to  lay  steam 
pipes  and  electric  conduits  in  public  streets  and  places  was  not  included  in  title 
"An  Act  to  Incorporate  the  Economic  Power  and  Construction  Co.;"  Elmira  v. 
Seymour,  111  App.  Div.  201,  97  N.  Y.  Supp.  623,  holding  title  "to  issue  bonds  for 
construction  of  bridge"  was  sufficient  to  include  both  issuance  of  bonds  and  con- 
struction of  bridge. 
Jurisdiction  of  equity  to  try  title  to  office. 

Cited  in  Re  Reynolds,  202  N.  Y.  441,  96  N.  E.  87,  holding  that  equity  has  no 
jurisdiction  over  contests  for  public  office;  State  ex  rel.  Buchholz  v.  Seehorn,  143 
Mo.  App.  186,  128  S.  W.  240,  holding  equity  had  no  jurisdiction  to  try  the  title 
to  a  municipal  office;  Moir  v.  Provident  Sav.  Life  Assur.  Soc.  127  App.  Div. 
602,  112  N.  Y.  Supp.  57,  holding  that  a  court  of  equity  had  no  jurisdiction  to  de- 
termine the  title  to  office  of  a  director  of  a  corporation;  New  York  Cement  Co. 
v.  Consolidated  Rosendale  Cement  Co.  178  N.  Y.  187,  70  N.  E.  451,  on  the  right 
to  protect  by  injunction  bare  legal  right  from  violation. 

66  L.  R.  A.  673,  COOK  v.  PAUL,  4  Neb.   (Unof.)   93,  93  N.  W.  430. 
Oblig-ation   to  contribute   to  cost   of   party   -wall. 

Cited  in  note  (2  L.R.A.  (N.S.)  87)  on  covenant  as  to  party  wall  as  running 
with  land. 

Distinguished  in  Rugg  v.  Lernley,  78  Ark.  70,  115  Am.  St.  Rep.  17,  93  S.  W. 
570,  8  Ann.  Cas.  291,  holding  agreement  to  contribute  to  cost  of  party  wall  was 
a  covenant  running  with  the  land;  Paul  v.  Cook,  4  Neb.  (Unof.)  467,  94  N.  W. 
997,  holding  on  facts  in  part  identical  with  cited  case  that  covenantor  to  con- 
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tribute  to  party  wall  could  not  in  advance  of  use  or  need,  sue  other  party  for 
cutting  windows  in  wall. 

Cited  as  criticised  in  Hoffman  v.  Dickson,  47  Wash.  436,  125  Am.  St.  Rep. 
907,  92  Pac.  272,  15  Ann.  Cas.  173,  referring  to  cited  case  as  "unofficial"  and 
holding  that  benefits  and  burdens  created  by  party  wall  agreement  were  covenants 
running^with  the  land  and  binding  heirs  and  assigns. 

Disapproved  in  Southworth  v.  Perring,  71  Kan.  756,  2  L.R.A.  (N.S.)  88,  114 
Am.  St.  Rep.  527,  81  Pac.  481,  as  unofficial  and  not  binding  and  holding  that 
covenants  to  pay  towards  cost  of  party  wall  ran  with  the  land;  also  specially 
approving  annotation  on  this  point;  Loyal  Mystic  Legion  v.  Jones,  73  Neb.  347, 
102  N.  W.  621,  as  unofficial  and  not  binding  and  holding  that  privileges,  duties 
and  obligations  of  party  wall  agreement  passed  to  grantees  of  original  covenant- 
ors. 

66  L.  R.  A.  712,  SULLIVAN  v.  JONES  &  L.  STEEL  CO.  208  Pa.  540,  57  Atl. 

1065. 

Contempt  proceeding  for  violating  injunction  in  222  Pa.  85,  70  Atl.  775. 
E«iuitalile   relief  for  continuing;  injury. 

Cited  in  Hall  v.  Pennsylvania  R.  Co.  215  Pa.  173,  64  Atl.  408,  holding  duty  to 
enjoin  was  mandatory  where  the  injury  was  continuous  and  preventable  at  law 
only  by  repeated  actions;  Riley  v.  Pennsylvania  Co.  32  Pa.  Super.  Ct.  593,  holding 
an  abutting  owner  who  must  use  the  street  as  a  means  of  access  has  such  a  special 
interest  therein  as  to  invoke  the  aid  of  equity  to  prevent  unlawful  obstruction 
of  street  by  a  passenger  station:  American  Smelting  &  Ref.  Co.  v.  Godfrey, 
89  C.  C.  A.  139,  158  Fed.  231,  14  Ann.  Cas.  8,  holding  duty  of  court  to  enjoin  was 
mandatory  where  smelter  unlawfully  discharged  noxious  fumes  and  legal  relief 
was  obtainable  only  through  multiplicity  of  suits. 
Injunction  jiuitiiiNt  nuisance. 

Cited  in  Bourne  v.  Wilson-Case  Lumber  Co.  58  Or.  52,  113  Pac.  52,  Ann.  Cas. 
1913A,  245,  holding  that  equity  having  concurrent  jurisdiction  with  courts  of 
law  over  continuing  nuisances,  judgment  at  law,  declaring  certain  acts  of 
defendant  a  nuisance,  is  not  condition  precedent  to  suit  for  injunction  against 
such  acts;  House  of  Refuge  v.  J.  T.  Dyer  Co.  43  Pa.  Super.  Ct.  324,  holding 
that  injunction  lies  to  restrain  blasting  in  quarry  in  such  manner  as  to  produce 
violent  vibrations  and  concussions  to  buildings  in  vicinity  where  quarry  is  in 
residential  district;  Griffiths  v.  Monongahela  R.  Co.  58  Pittsb.  L.  J.  12,  20  Pa. 
Dist.  R.  540,  holding  that  injunction  lies  to  restrain  unlawful  diversion  of 
water  by  upper  owner  to  injury  of  lower  proprietor;  Bowman  v.  East  Lampeter 
Twp.  27  Lane.  L.  Rev.  194,  holding  that  injunction  lies  to  restrain  defendant 
from  continuing  to  use  split  log  drag  on  public  road  leaving  piles  of  mud  and 
dirt  to  inconvenience  of  public  where  he  threatens  to  continue  to  do  so;  Paye  ». 
Bennett  Piano  Co.  38  Pa.  Co.  Ct.  297,  holding  that  court  of  equity  may  enjoin 
employment  of  search  warrant  in  prosecution  for  larceny  by  bailee,  where  prop- 
erty rights  are  involved,  and  without  sufficient  cause;  Ware  v.  Verdolite  Co. 
1.1  North.  Co.  Rep.  63,  holding  that  if  wrongs  complained  of,  though  separate,  are 
part  of  concerted  plan,  then  one  bill  for  injunction  may  be  filed  against  all 
defendants;  Hulbert  v.  California  Portland  Cement  Co.  161  Cal.  245,  38  L.R.A. 
(N.S.)  445,  118  Pac.  928,  holding  that  injunction  to  restrain  operation  of 
cement  factory,  which  was  run  in  such  manner  as  to  injure  adjoining  property, 
will  not  be  suspended  by  appellate  court  pending  appeal  although  its  continu- 
ance will  result  in  such  loss  that  reversal  would  be  fruitless  and  complainant's 
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injury  might  be  compensated  in  damages;  Torzillo  v.  Phillips,  11  North  Co. 
Rep.  108,  holding  that  where  right  to  use  alley  is  founded  upon  agreement  in 
writing,  interference  with  rights  granted  will  be  prevented  by  injunction;  Fistt:r 
v.  Kutztown,  49  Pa.  Super.  Ct.  492,  holding  that  granting  of  injunction  is  not 
left  to  mere  pleasure  or  will  of  chancellor;  Manegold  v.  Foundry  Co.  17  Pa.  Dist. 
R.  977,  denying  right  to  injunction  if  equity  is  doubtful. 
Relative  benefit  to  plaintiff  and  harm  to  defendant. 

Cited  in  Arizona  Copper  Co.  v.  Gillespie,  12  Ariz.  205,  100  Pac.  465,  holding 
that  where  irreparable  injury  is  being  suffered  by  maintenance  of  lawful  busi- 
ness, relief  by  injunction  will  not  be  withheld  merely  because  financial  inter- 
ests sought  to  be  protected  are  small  in  comparison  with  those  sought  to  be 
sustained;  Tull  v.  Lanning,  24  Montg.  Co.  L.  Rep.  109,  holding  that  injunction  is 
not  of  right  and  .where  benefit  to  complainant  is  entirely  disproportionate  to 
injury  to  respondent  it  will  not  be  issued;  Manegold  v.  Foundry  Co.  17  Pa. 
Dist.  R.  980,  rejecting  test  of  comparative  benefit  or  harm  as  between  parties; 
Schuster  v.  Milwaukee  Electric  R.  &  Light  Co.  142  Wis.  587,  126  X.  W.  26; 
holding  equity  could  not  refuse  to  enjoin  the  unlawful  operation  of  an  inter- 
urban  railway  because  greater  injury  would  result  from  granting  than  from  re- 
fusing it;  Berkey  v.  Berwind-White  Coal  Min.  Co.  16  Pa.  Dist.  R.  436.  33  Pa.  Co. 
Ct.  383,  37  Pittsb.  L.  J.  N.  S.  425,  13  Luzerne  Leg.  Reg.  Rep.  324,  holding 
equity  could  not  refuse  to  enjoin  the  removal  of  supporting  pillars  in  a  coal 
mine  because  greater  profit  would  result  from  their  removal  than  damage;  First 
Nat.  Bank  v.  American  Bangor  State  Co.  16  Pa.  Dist.  R.  865,  11  North.  Co.  Rep. 
34,  holding  court  had  right  to  take  off  a  nonsuit  where  injustice  would  result 
from  a  refusal  to  do  so  and  where  the  circumstances  were  exceptional. 

Cited  in  note  (3  L.R.A.(N.S.)  883,  887,  888)  on  doctrine  of  comparative  injury 
in  suit  to  enjoin  nuisance. 
Injury  from  use  of  one's  ovrn  land. 

Cited  in  Manegold  v.  Foundry  Co.  17  Pa.  Dist.  R.  976,  holding  one  who  runs  a 
foundry  on  his  land  is  bound  at  his  peril  so  to  restrain  the  effects  of  such  use  that 
rights  of  others  shall  not  be  prejudiced  thereby. 
— —  Depositing?   sediment    from    fonndry. 

Distinguished  in  Manegold  v.  Foundry  Co.  17  Pa.  Dist.  R.  981,  where  only  "a 
little"  sediment  settled  on  roof  and  denying  injunction. 

66  L.  R.  A.  723,  MITCHELL  v.  LEECH,  69  S.  C.  413,  104  Am.  St.  Rep.  811,  48 

S.  E.  290. 
Principal's  liability   for   unauthorized   act   of  agent. 

Cited  in  Green  v.  People's  Warehouse  Co.  (Green  v.  Ervin),  85  S.  C.  44, 
27  L.R.A.(N.S.)  1016,  67  S.  E.  14,  holding  that  partnership  for  operation  of 
storage  warehouse  for  tobacco  bought  by  one  partner  upon  private  speculation, 
where  firm  permits  him  to  enter  into  speculation  because  it  will  increase  busi- 
ness of  warehouse  to  benefit  of  firm  since  transaction  is  within  apparent  scope 
of  partner's  authority;  Bank  of  Spartanburg  v.  Mahon,  75  S.  C.  258,  55 
S.  E.  529,  holding  principal  was  liable  on  note  blank  except  as  to  amount  where 
he  indorsed  it,  and  forwarded  it  in  that  condition;  Williams  v.  Tolbert,  76  S.  C. 
217,  56  S.  E.  908,  holding  principal  was  liable  for  agent's  misconduct  in  seizing 
mule  due  under  chattel  mortgage;  Fields  v.  Lancaster  Cotton  Mills,  77  S.  C.  549, 
11  L.R.A.(N.S.)  824,  122  Am.  St.  Rep.  593,  58  S.  E.  608,  holding  mill  company 
liable  where  superintendent,  charged  with  prevention  of  interference  with  em- 
ployees by  outsiders,  seized  one  who  sought  to  entice  employees  and  threw  him 
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in  the  water;  J.  C.  Stevenson  Co.  v.  Bethea,  79  S.  C.  492,  61  S.  E.  99,  holding 
principal  was  bound  by  act  of  agent  in  negotiating  note  for  commodities  instead 
of  money  as  directed;  Green  v.  Ervin,  85  S.  C.  44,  27  L.R.A.(N.S.)  1010,  07  S. 
E.  14,  holding  act  of  partner  in  purchasing  tobacco  away  from  warehouse,  when 
made  pursuant  to  collateral  agreement  that  he  might  do  so  was  within  apparent 
scope  of  his  authority. 
—  Liability  of  grand  lodge  for  subordinate  lodge's  act. 

Cited  in  Thompson  v.  Supreme  Tent  K.  M.  189  N.  Y.  301,  13  L.R.A.(N.S.)  318, 
121  Am.  St.  Eep.  879,  82  N.  E.  141,  12  Ann.  Cas.  552,  holding  supreme  tent  was 
not  relieved  from  liability  for  injury  received  during  initiation  by  subordinate 
tent  under  ritual  furnished  by  supreme  tent  where  by-laws  provided  that  the 
supreme  tent  should  not  be  liable  for  irregular  or  illegal  action  by  any  sub- 
ordinate tent;  Thompson  v.  Grand  International  Brotherhood,  L.  E.  41  Tex. 
Civ.  App.  189,  91  S.  W.  834,  holding  association  of  locomotive  engineers  liable  for 
act  of  subordinates  for  wrongful  expulsion  of  member. 

Distinguished  in  Kaminski  v.  Great  Camp  K.  M.  M.  146  Mich.  18,  109  N.  W. 
33,  holding  supreme  camp  was  not  liable  for  injuries  resulting  from  improper 
initiation  by  subordinate  lodge. 

Submission    of  case  to  jury. 

Cited   in   McKittrick  v.   Greenville  Traction   Co.   88   S.   C.   97,   70   S.   E.   414, 
holding  that  submitting  to  jury  legal  propositions  is  not  reversible  error  unless 
it  is  shown  to  have  been  prejudicial. 
Liability  of  benefit  society  for  injury  during  initiation. 

Cited  in  note  (13  L.R.A.  (N.S.)  314)  on  liability  of  benevolent  or  fraternal 
society  for  injury  during  initiation  or  expulsion. 

66  L.  E.  A.  727,  EX  PAETE  GREEN,  46  Tex.  Crim.  Eep.  576,  108  Am.  St.  Rep. 

1035,  81  S.  VV.  723. 
Contempt  in  criticism  of  judicial  act. 

Cited  in  State  Law  Examiners  v.  Hart,  104  Minn.  115,  17  L.R.A.(N.S.)  590, 
116  N.  W.  212,  15  Ann.  Cas.  197,  holding  an  attorney  was  liable  for  a  letter 
addressed  to  the  court  personally  criticizing  an  adjudicated  case  in  a  libelous 
manner. 

Cited  in  notes  (68  L.R.A.  257,  259)  on  statement  with  respect  to  ended  cause 
as  contempt;  (17  L.R.A.(N.S.)  575) -on  criticism  of  decision  or  opinion  after 
case  determined  as  contempt  or  ground  for  disbarment. 

Distinguished  in  Ex  parte  West,  60  Tex.  Crim.  Eep.  497,  132  S.  W.  339,  hold- 
ing that  where  only  one  case  was  pending  and  person  was  charged  with  con- 
tempt for  circulating  defamatory  matter  concerning  two  cases,  court  could  con- 
sider all  publications  made  by  relator  in  determining  contempt  proceedings. 

66  L.  E.  A.  730,  SCALES  v.  STATE,  46  Tex.  Crim.  Eep.  296,  108  Am.  St.  Rep. 

1014,  81  S.  W.  947. 
Place   of  Male. 

Cited  in  Parker  v.  State,  48  Tex.  Crim.  Rep.  70,  85  S.  W.  1155,  holding  sale 
was  made  at  point  of  shipment  where  orders  taken  for  liquor  were  transmitted  to 
party  in  another  town  and  liquor  shipped  by  them  as  an  ordinary  C.  O.  D. 
transaction;  Salmon  v.  State,  56  Tex.  Crim.  Rep.  410,  120  S.  W.  427,  holding 
sale  was  made  outside  state  where  party  received  orders  for  sale  and  purchase  of 
cotton,  conveyed  them  to  parties  outside  state  where  they  were  accepted  and 
the  sale  or  purchase  made. 
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"Watering    contracts. 

Cited  in  note  (20  L.R.A.  (N.S.)  348)  on  bucket  shop  as  "place  for  gaming." 

66  L.  R.  A.  734,  QUEBE  v.  GULF,  C.  &  S.  F.  R.  CO.  98  Tex.  6,  81  S.  W.  20,  4 

Ann.  Cas.  545. 
General  release  and  particular  injuries. 

Cited  in  Hoffman  v.  Eastern  Wisconsin  R.  &  Light  Co.  134  Wis.  608,  115  N.  W. 
383,  holding  release  which  described  in  general  terms,  direct  injuries  received  by 
passenger  in  a  collision  included  also  resulting  affection  of  the  ovary. 

Cited  in  note  (8  L.R.A. (N.S.)  3035)  on  specification  of  particular  claim  as 
limiting  import  of  general  release. 

Distinguished  in  Texas  &  P.  R.  Co.  v.  Dashiell,  198  U.  S.  528,  49  L.  ed.  1153, 
25  Sup.  Ct.  Rep.  737,  holding  release  which  enumerated  injuries  to  the  body, 
right  leg,  right  arm  and  a  scalp  wound  did  not  include  impairment  of  sight  and 
mental  powers  resulting  from  a  fractured  skull  not  known  to  exist  when  release 
was  signed. 
Consideration  for  release. 

Cited  in  footnote  to  Missouri,  K.  &  T.  R.  Co.  v.  Smith,  66  L.R.A.  741,  which 
holds  release  exacted  by  railroad  company  as  condition  of  permitting  injured 
employee  to  return  to  work  without  undertaking  to  continue  employment  any 
longer  than  may  be  satisfactory  to  it  void  for  want  of  consideration. 

Cited  in  notes    (11  L.R.A. (N.S.)    197)    on  consideration  of  contracts  requiring 
servant   to   elect  between   benefits   of   relief   fund   and   his   action   for   damages; 
(107  Am.  St.  Rep.  617)    on  consideration  for  release  of  claim  .for  damages  for 
personal    injuries. 
Avoidance   of   release. 

Cited  in  San  Antonio  &  A.  Pass.  R.  Co.  v.  Polka,  57  Tex.  Civ.  App.  633,  124 
S.  W.  226,  upholding  release  given  by  person  injured  to  employer,  where  in- 
jured person  claimed  that  it  was  given  under  mutual  mistake  as  to  gravity  and 
extent  of  injury. 

Cited  in  notes  (5  L.R.A. (N.S.)  664)  on  representations  or  undue  influence 
by  physician  as  avoiding  release;  (11  L.R.A.  (N.S.)  200)  on  fraud  as  to  con- 
tract requiring  servant  to  elect  between  benefits  of  relief  fund  and  his  action 
for  damages;  (11  L.R.A.  (N.S.)  201)  on  mistake  of  servant  regarding  extent  of 
his  injuries. 

66  L.  R.  A.  738,  HOUSTON  &  T.  C.  R.  CO.  v.  EAST,  98  Tex.  146,  107  Am.  St. 

Rep.  620,  81  S.  W.  279,  4  Ann.  Cas.  827. 
Actionable  injury   to  subterranean   or   percolating:   water. 

Cited  in  Long  v.  Louisville  &  N.  R.  Co.  128  Ky.  33,  13  L.R.A. (N.S.)  1065, 
107  S.  W.  203,  16  Ann.  Cas.  673,  denying  right  to  recover  for  pollution  of  spring 
caused  by  burying  a  carcass  where  it  was  not  negligently  done. 

Cited    in   note    (17    L.R.A. (N.S.)    653)    on    correlative    rights    in    percolating 
water. 
Abstraction  of  water. 

Cited  in  Erickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  100  Minn. 
488,  8  L.R.A. (N.S.)  1254,  111  N.  W.  391,  10  Ann.  Cas.  843,  holding  water  com- 
pany could  not  remove  subterranean  water  for  sale  from  tract  of  land  where 
such  removal  deprives  adjoining  owners  of  water  necessary  to  proper  enjoyment 
of  land. 
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66  L.  R.  A.   741,  MISSOURI,   K.  &  T.  R.  CO.  v.  SMITH,  98  Tex.  47,   107  Am. 

St.  Rep.  607,  81  S.  W.  22,  4  Ann.  Gas.  644. 
Validity  of  release  of  damn^cs  as  condition  precedent  to  re-employ  ment. 

Cited  in  Texas  C.  R.  Co.  v.  Johnson,  51  Tex.  Civ.  App.  133,  111  S.  VV.  1008, 
holding  that  release  by  employee  who  was  injured  given  to  railroad  company  as 
condition  of  permitting  him  to  remain  in  its  service  is  void. 

Cited  in  footnote  to  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  66  L.R.A.  734,  which 
holds  fraud  in  procurement  of  release  from  injured  employee  not  shown  by  fact 
that  employer's  surgeon  expressed  opinion  that  no  injuries  except  those  known  at 
time  would  result  from  accident  in  reliance  upon  which  release  was  executed. 

Cited  in  note  (11  L.R.A.(N.S.)  197)  on  contracts  requiring  servant  to  elect 
between  benefits  of  relief  fund  and  his  action  for  damages. 

Disapproved  in  Tindall  v.  Northern  P.  R.  Co.  58  Wash.  121,  107  Pac.  1045, 
holding  that  release  of  damages  signed  by  injured  servant  as  condition  precedent 
to  re-employment  is  valid. 

66  L.  R.  A.  745,  MOORE  v.  SNOWBALL,  98  Tex.  16,  107  Am.  St.  Rep.  596,  81 

S.   W.   5. 
Judgment  as  bar. 

Cited  in  Manning  v.  Green,  56  Tex.  Civ.  App.  586,  121  S.  W.  721,  holding  that 
former  judgment  is  only  conclusive  of  such  matters  as  were  essential  to  be  de- 
termined before  judgment  could  be  rendered;  Wylie  v.  Lankhorne,  45  Tex.  Civ. 
App.  620,  10]  S.  W.  527,  holding  matter  which  might  have  been  but  was  not 
litigated  and  was  not  necessarily  involved  was  not  barred. 
Adjnflication  of  land  title  as  bar. 

Followed  without  discussion  in  Norris  v.  W.  C.  Belcher  Land  Mortg.  Co. 
98  Tex.  181,  82  S.  W.  500. 

66   L.   R.  A.   760,   PHILLIPS   ESTATE,  205   Pa.   515,   97   Am.   St.  Rep.   746,  55 

Atl.  213. 
Necessity  of  notice   to   protect  assignment. 

Cited  in  House  v.  Hershberger,  20  Lane.  L.  Rev.  390,  to  the  point  that  as  be- 
tween two  assignees  one  who  gives  first  notice  is  entitled  to  fund;  Trexler  v. 
Kuntz,  36  Pa.  Super.  Ct.  359,  holding  assignee  of  building  contractor  who  gave 
notice  was  prior  to  earlier  one  who  did  not;  American  Exch.  Nat.  Bank  v.  Federal 
Nat.  Bank,  226  Pa.  488,  27  L.R.A.(N.S.)  669,  134  Am.  St.  Rep.  1071,  75  Atl. 
683,  18  Ann.  Cas.  445,  holding  bank  which  had  a  contract  lien  on  a  depositor's 
balance  was  superior  to  a  bank  which  had  an  assignment  of  accounts  which  de- 
positor collected  through  the  former  bank  and  passed  into  his  balance  without 
notice. 

Cited  in  note  (67  L.R.A.  657)  on  validity  of  pledge  or  other  transfer  of  stock 
when  not  made  in  books  of  corporation,  as  against  attachments,  executions, 
or  subsequent  transfers. 

Distinguished  in  Girard  Trust  Co.  v.  Tobias,  13  Pa.  Dist.  R.  518,  30  Pa.  Co. 
Ct.  475,  holding  equitable  mortgagees  of  an  equitable  estate  need  not  notify  the 
holder  of  the  legal  title;  Shepherd  v.  Pennsylvania  R.  Co.  29  Pa.  Super.  Ct.  292, 
14  Pa.  Dist.  R.  366,  holding  failure  to  give  notice  to  debtor  in  creditor's  life 
time  was  immaterial  where  there  was  but  the  one  assignment. 

66  L.  R.  A.  777,  FIRST  NAT.  BANK  v.  NATIONAL  SURETY  CO.  64  C.  C.  A. 
601,   130   Fed.  401. 
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06  L.   R.  A.   784,  HEARST  v.  PUTNAM  MIX.  CO.  28   Utah,   184,   107  Am.  St. 

Rep.  698,  77  Pac.  753. 
Jndsnient   as  bar. 

Cited  in  Corey  v.  Independent  Ice  Co.  106  Me.  495,  76  Atl.  930,  holding  that 
judgment  between  same  parties  or  privies  is  final  bar  to  any  other  suit  for 
same  cause  of  action,  not  only  as  to  matters  tried  but  as  to  all  matters  that 
might  have  been  tried  in  first  action. 

66  L.  R.  A.  792,  STANDARD  OIL  CO.  v.  WAKEFIELD,  102  Va.  824,  47  S.  E. 

830. 
Proximate   canse. 

Cited  in  Richmond  v.  Gay,  103  Va.  325,  49  S.  E.  482,  holding  city  was  liable 
for  death  of  party  caused  by  gas  escaping  from  city's  mains  into  abandoned 
sewer  and  thence  to  decedent's  house;  Chesapeake  &  0.  R.  Co.  v.  Smith,  103  Va. 
332,  49  S.  E.  487,  holding  railroad  was  negligent  where  at  night  it  stopped  its 
train  a  considerable  distance  from  station  called  the  name  of  the  station  and 
opened  door  of  coach  and  passenger  who  alighted  was  injured  by  falling  into 
cattle  guard;  Winfree  v.  Jones,  104  Va.  44,  1  L.R.A.(N.S.)  204,  51  S.  E.  153. 
holding  lessee  not  liable  for  the  destruction  of  house  which  he  had  abandoned 
leaving  a  door  unlocked  through  which  another  entered  and  set  fire  to  the 
house. 
Harmless  error  in  judgment  as  to  part  only  of  counts  of  the  complaint. 

Cited  in  Virginia  Cedar  Works  v.  Dalea,  109  Va.  335,  64  S.  E.  41,  holding  it 
was  not  prejudicial  to  overrule  a  demurrer  where  it  was  clear  that  no  prejudice 
had  resulted  therefrom. 

Distinguished  in  Newport  News  &  0.  P.  R.  &  Electric  Co.  v.  Nicolopoolos, 
109  Va.  169,  63  S.  E.  443,  holding  it  was  prejudicial  to  overrule  demurrer  where 
it  was  not  clearly  shown  that  defendant  was  not  prejudiced  thereby. 

66  L.  R.  A.  798,  WANECK  v.  KRATKY,  69  Neb.  770,  96  N.  W.  651. 
Ill  health  as  defense  to  breach  of  promise  action. 

Cited  in  note  (40  L.R.A.  (N.S.)  585)  on  ill  health  as  defense  to  breach  of 
promise  action. 

66  L.  R.  A.  802,  DAVIS  v.  TACOMA  R.  &  POWER  CO.  35  Wash.  203,  77  Pac. 
209. 

Later   phase  of   same  case  in   Davis  v.   Virges,   39   Wash.   258,   81   Pac.   688; 
Shreeder  v.  Davis,  43  Wash.  132,  86  Pac.  198,  10  Ann.  Cas.  77;  Davis  v.  Huth,  43 
Wash.  386,  86  Pac.  654. 
Recovery   for  mental   distress   as  consequence   of   actionable   wrong. 

Cited  in  Bleecker  v.  Colorado  &  S.  R.  Co.  50  Colo.  143,  33  L.R.A. (N.S.)  388, 
114  Pac.  481,  holding  that  carrier  is  answerable  in  damages  for  mental  suffering 
inflicted  upon  passenger  by  insulting  language  addressed  to  him  by  conductor 
without  provocation;  Western  U.  Teleg.  Co.  v.  Chouteau,  28  Okla.  666,  49  L.R.A. 
(N.S.)  211,  115  Pac.  879,  Ann.  Cas.  1912D,  824,  holding  that  in  absence  of  stat- 
ute, damages  are  not  recoverable  for  mental  distress  alone,  caused  by  negligent 
delay  in  delivering  telegram;  Wolfe  v.  Georgia  R.  &  Electric  Co.  2  Ga.  App. 
510,  58  S.  E.  899,  holding  street  railway  company  liable  for  conductor's  mis- 
take in  ordering  white  persons  to  sit  in  section  reserved  for  negroes;  Lonergan 
v.  Small,  81  Kan.  54,  25  L.R.A. (N.S.)  979,  105  Pac.  27,  holding  damages  were 
recoverable  for  mental  suffering  caused  by  wrongful  ejection  from  store  as  sus- 
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pected  shop-lifter;  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A. 
992,  103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  telegraph 
company  liable  for  mental  suffering  caused  by  failure  to  deliver  telegram 
promptly  whereby  young  girl  arrived  alone  in  strange  city  at  midnight;  Ott  v. 
Press  Pub.  Co.  40  Wash.  310,  82  Pac.  403,  holding  that  upon  proper  showing 
damages  for  mental  suffering  were  recoverable;  Woodhouse  v.  Powles,  43  Wash. 
623,  8  L.R.A.  (N.S.)  787,  117  Am.  St.  Rep.  1079,  86  Pac.  1063,  11  Ann.  Cas. 
54,  holding  actual  damages  must  be  proved  where  an  action  solely  to  recover 
damages  was  brought  by  grocer  wrongfully  reported  to  credit  association  as  de- 
linquent. 
Damages  for  ejection  from  public  place. 

Cited  in  Olson  v.  Northern  P.  R.  Co.  49  Wash.  631,  18  L.R.A. (N.S.)  211,  96 
Pac.  150,  holding  $800  excessive  damages  for  wrongful  ejection  from  freight 
train. 

Cited  in  note   (14  L.R.A. (N.S.)    1243)    on  humiliation  as  element  of  damages 
for  exclusion   from   place   of   amusement. 
Parties  to  be  given  notice  of  appeal. 

Cited  in  Soderberg  v.  McRae,  67  Wash.  107,  120  Pac.  878,  holding  that  upon 
appeal  from  judgment  in  action  to  quiet  title,  defendants  who  appeared  and 
filed  answer  amounting  to  disclaimer  asking  no  costs  or  relief  and  setting  up 
no  title  or  interest  as  required  by  statute,  are  not  necessary  parties  on  appeal. 

Distinguished  in  Sipes  v.  Puget  Sound  Electric  R.  Co.  50  Wash.  589,  97  Pac. 
723,    holding   failure    of    defendant    against    whom    judgment   was   had    to    serve 
notice  of  appeal   on  successful   codefendant  did  not  require  dismissal   of  appeal 
where  codefendant  had  no  interest  therein. 
Vacation  of  excessive  verdict. 

Cited  in  Harvey  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  584,  69  S.  E.  627, 
holding  that  court  should  set  aside  verdict  as  excessive,  where  prejudice  is 
manifest,  charge  of  court  and  all  evidence  being  disregarded. 

66  L.  R.  A.  804,  ALLEN  v.  NORTHERN  P.  R.  CO.  35  Wash.  221,  77  Pac.  204. 
Actionable  negligence  presumed  from  injury. 

Cited  in  Lewinn  v.  Murphy,  63  Wash.  361,  —  L.R.A. (N.S.)  — ,  115  Pac.  740, 
Ann.  Cas.  1912D,  433,  holding  that  doctrine  of  res  ipsa  loquitur  is  not  applicable 
to  injury  to  employee  from  falling  of  piece  of  loose  timber  in  incompleted  build- 
ing: St.  Louis  &  S.  F.  R.  Co.  v.  Gosnell,  23  Okla.  593,  22  L.R.A.(N.S.)  894,  101 
Pac.  1126,  holding  railroad  was  not  liable  for  injury  to  passenger  on  its  freight 
train  caused  by  sudden  jar  incident  to  stopping  of  train;  Firebaugh  v.  Seattle 
Electric  Co.  40  Wash.  661,  2  L.R.A. (N.S.)  838,  111  Am.  St.  Rep.  990,  82  Pac. 
995,  holding  street  railway  liable  for  injury  caused  by  jumping  from  car  to 
save  himself  from  danger  from  defective  controller. 

Cited  in  notes  (13  L.R.A. (N.S.)  614,  618)  on  presumption  of  negligence  from 
injury  to  passenger;  (113  Am.  St.  Rep.  997,  1024)  on  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries. 

Distinguished  in  Williams  v.  Spokane  Falls  &  'N.  R.  Co.  39  Wash.  82,  80 
Pac.  1100,  holding  railroad  was  liable  for  injury  to  mail  clerk  caused  by  break- 
ing of  coupler  connecting  engine  with  baggage  car  which  collided  with  mail  car. 
Review  of  grant  of  new  trial. 

Cited  in  Armstrong  v.  Wm.  Musser  Lumber  &  Mfg.  Co.  43  Wash.  587,  86 
Pac.  944,  holding  that  the  grant  of  new  trial  upon  a  sole  question  of  law  is  to  be 
reviewed  without  reference  to  any  other  grounds  on  which  it  might  stand. 
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66  L.  R.  A.  812,  SUMMERS  v.  MUTUAL  L.  INS.  CO.  12  Wyo.  369,  109  Am.  St. 

Rep.  992,  75  Pac.  937. 
Completion  of  contract   of  Insurance. 

Cited  in  JEtna  L.  Ins.  Co.  v.  Hooker,  39  Tex.  Civ.  App.  336,  89  S.  W.  26,  holding 
contract  of  insurance  lacked  mutuality  where  insured  had  an  option  of  rejection. 

Cited  in  note  (138  Am.  St.  Rep.  32)  on  delivery  and  acceptance  of  insurance 
policies. 

Distinguished    in    Monahan   v.    Fidelity   Mut.   L.    Ins.    Co.    148    111.    App.    175, 
holding  policy  became  binding  as  of  its  date  one  premium  having  been  paid  but 
not  the  last  though  it  was  conditioned  not  to  be  effective  till  payment  of  final 
premium. 
Form  of  action  to  recover  back  premiums. 

Cited  in  Mahoney  v.  Metropolitan  L.  Ins.  Co.  80  N.  J.  L.  140,  76  Atl.  458, 
to  the  point  that  proper  form  of  action  to  recover  back  premiums  is  action  for 
money  had  and  received  by  company  for  use  of  person  making  payments. 

66  L.  R.  A.  821,  CLIFTON  v.  CLARK,  83  Mis.  446,  102  Am.  St.  Rep.  458,  36 

So.  251,  1  Ann.  Cas.  396. 

Subsequent  appeal  in  84  Miss.  800,  37  So.  746. 
Surviving:  partner's  rig'ht   to   compensation. 

Cited  in  note  (112  Am.  St.  Rep.  846)  on  surviving  partner's  right  to  com- 
pensation. 

66  L.  R.  A.  829,  SMOULTER  v.  BOYD,  209  Pa.  146,  103  Am.  St.  Rep.  1000,  58 

Atl.   144. 
Riparian  rights  In   lake  on   boundary  line. 

Followed  in  Fuller  v.  Cole,  33  Pa.  Super  Ct.  569,  holding  owner  whose  boundary 
was  not  the  lake  but  a  line  on  the  edge  of  it  was  not  riparian. 
Injunction  against  trespass. 

Cited  in  Fuller  v.  Fisk,  43  Pa.  Super.  Ct.  494,  holding  that  if  trespass  is  con- 
tinuous in  nature,  although  each  act  taken  by  itself  might  be  remedied  at  law, 
equity  will  by  injunction  prevent  repetition  of  acts. 

66  L.  R.  A.  833,  WEDDING  v.  MEYLER,  192  U.  S.  573,  48  L.  ed.  570,  24  Sup. 

Ct.  Rep.  322. 
Review  of  state  court  decisions  in  Federal  Supreme  Court. 

Cited  in  notes  (49  L.  ed.  U.  S.  419)  on  appellate  review  in  Federal  Supreme 
Court  of  state  court  decisions  involving  questions  of  interstate  commerce; 
(49  L.  ed.  U.  S.  554)  on  review  of  decisions  of  state  courts  presenting  questions 
of  full  faith  and  credit;  (49  L.  ed.  U.  S.  580)  on  review  of  decisions  of  state 
courts  in  cases  involving  questions  of  bankruptcy;  (49  L.  ed.  U.  S.  786)  on 
review  in  Supreme  Court  of  United  States  of  decisions  of  state  courts  in  cases 
involving  mining  claims;  (50  L.  ed.  U.  S.  165)  on  error  to  state  court  in  cases 
involving  questions  under  national  banking  law;  (50  L.  ed.  U.  S.  383)  on  error 
to  state  courts  in  cases  presenting  merely  abstract  or  moot  questions;  (50  L. 
ed.  U.  S.  429)  on  certificate  of  state  court  as  showing  presence  of  Federal 
questions;  (50  L.  ed.  U.  S.  634)  as  to  when  writ  of  error  may  run  to  inferior 
state  court;  (52  L.  ed.  U.  S.  467)  on  who  may  properly  act  as  chief  judicial 
officer  of  state  court  in  allowing  writ  of  error  or  signing  citation. 
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Concurrent    jurisdiction     over     watera     forming:     boundary     line     between 
states. 

Cited  in  Lemore  v.  Com.  127  Ky.  486,  105  S.  W.  930,  holding  Kentucky  had 
jurisdiction  where  one  engaged  in  interstate  commerce  took  passenger  out  on 
Mississippi  river  solely  to  sell  liquor  and  then  returned  to  Kentucky  side  of 
river;  Cincinnati,  P.  B.  S.  &  P.  Packet  Co.  v.  Bay,  200  U.  S.  183,  50  L.  ed.  432, 
26  Sup.  Ct.  Rep.  208,  on  concurrent  jurisdiction  on  Ohio  river  and  holding  contract 
to  maintain  rates  was  not  within  Sherman  anti  trust  act  where  boats  of  con- 
tracting line  plied  solely  between  Ohio  points  on  Ohio  river;  Central  R.  Co.  v. 
Jersey  City,  209  U.  S.  479,  52  L.  ed.  899,  28  Sup.  Ct.  Rep.  592,  holding  exclusive 
jurisdiction  given  New  York  by  legislative  compact  did  not  exclude  New  Jersey 
from  the  right  to  tax  land  on  New  Jersey  side  of  boundary  line,  but  within 
limits  of  New  York's  "exclusive  jurisdiction"  subject  to  exclusive  right  of  prop- 
erty in  New  Jersey. 
Columbia  river. 

Cited  in  Nielsen  v.  Oregon,  212  U.  S.  319,  53  L.  ed.  529,  29  Sup.  Ct.  Rep. 
383,  Reversing  51  Or.  592,  131  Am.  St.  Rep.  765,  95  Pac.  720,  16  Ann. 
Cas.  1113,  holding  Oregon  could  not  restrain  person  from  fishing  with  purse 
net  on  Columbia  River  within  territorial  limits  of  Washington  and  under 
Washington  license  to  do  so;  Columbia  River  Packers'  Asso.  v.  McGowan, 
172  Fed.  996,  holding  Federal  court  for  Washington  court  had  jurisdiction  over 
nets  on  Oregon  side  of  Columbia  River  where  only  attachment  to  Oregon  shore 
was  by  stone  anchors. 
Anomalous  or  unusual  legislative  acts. 

Cited  in  Damon  v.  Hawaii,  194  U.  S.  158,  48  L..  ed.  916,  24  Sup.  Ct.  Rep.  617, 
holding  fishing  right,  recognized  by  local  laws  of  Hawaii  as  property  right  was 
entitled  to  judicial  recognition  however  anomalous  to  common  law  fishing  rights. 
Contracts  between  states. 

Cited  in  Virginia  v.  West  Virginia,  220  U.  S.  28,  55  L.  ed.  358,  31  Sup. 
Ct.  Rep.  330,  holding  that  where  part  of  state  separates  and  is  created  into  new 
state,  contract  can  be  created  by  constructive  ordinance  of  parent  state  followed 
by  creation  of  contemplated  state. 

66  L.  R.  A.  871,  BOSLEY,  v.  BALTIMORE  &  0.  R.  CO.  54  W.  Va.  563,  46  S.  E. 

613. 
Right   of   carrier    to  limit   amount   of   liability. 

Cited  in  Trexler  v.  Baltimore  &  0.  R.  Co.  28  Pa.  Super.  Ct.  213,  holding  a 
carrier  might  restrict  the  amount  recoverable  in  case  of  the  loss  of  a  horse  so  as 
to  prevent  any  further  recovery  in  case  of  the  loss  of  the  horse  through  negligence. 
Evidence  of  delay  by  carrier. 

Cited  in  Gamble-Robinson  Commission  Co.  v.  Northern  P.  R.  Co.  107  Minn. 
191,  119  N.  W.  1068,  holding  a  carrier  could  not  be  held  liable  for  negligent 
delay  in  the  transportation  of  goods  where  it  was  not  shown  that  like  goods  had 
beon  carried  between  the  points  in  less  than  the  time  required  to  carry  this 
particular  shipment. 


Cited  in  Woodford  v.  Baltimore  &  O.  R.  Co.  70  W.  Va.  198,  73  S.  E.  290. 
holding  that  proof  of  failure  to  deliver  cattle  at  destination  within  usual  time, 
establishes  prima  facie  case  of  negligence,  and  makes  it  incumbent  upon  railroad 
company  to  justify  delay. 
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Review  of  verdict  on  appeal. 

Cited  in  Styles  v.  Chesapeake  &  0.  R.  Co.  62  W.  Va.  654,  59  S.  E.  609,  refusing 
to  interfere  with  a  verdict  on  the  grounds  that  it  was  excessive  where  case  was 
fairly  submitted  to  the  jury  and  the  verdict  fairly  rendered. 

66  L.  R.  A.  880,  BASSELL  v.  CAYWOOD,  54  W.  Va.  241,  46  S.  E.  159. 
Estates   in   land   superior   to   wife's   right    of   dower. 

Cited  in  Sullivan  v.  Sullivan,  139  Iowa,  686,  22  L.R.A.(N.S.)  696,  117  N.  W. 
1086,  holding  a  wife's  right  of  dower  was  barred  by  a  reconveyance  by  the 
husband  to  his  father  who  had  conveyed  to  son  upon  the  condition  subsequent 
that  the  son  assume  certain  obligations  which  he  did  not  perform. 

66  L.  R.  A.  884,  McCLUNG  v.  SIEG,  54  W.  Va.  467,  46  S.  E.  210. 
Rig-lit    of      nonresident    to   maintain   action    in    state. 

Cited  in  Billmyer  Lumber  Co.  v.  Merchants'  Coal  Co.  66  W.  Va.  703,  26 
L.R.A.(N.S.)  1106,  66  S.  E.  1073,  holding  a  corporation  did  not  by  losing  its 
right  to  do  business  in  the  state,  loose  its  right  to  sue  on  a  contract  made  before 
the  loss  of  such  right. 

66  L.  R.  A.  893,  O'HANLIN  v.  CARTER  OIL  CO.  54  W.  Va.  510,  46  S.  E.  565. 
Liability  for  rendering^  street  unsafe. 

Cited  in  Townley  v.  Huntington,  68  W.  Va.  575,  34  L.R.A.(KS.)  120,  70 
S.  E.  368,  holding  that  city  is  liable  for  injury  to  child  caused  by  falling  into 
unprotected  trench  in  space  between  sidewalk  and  roadway;  McCrorey  v.  Garrett, 
109  Va.  648,  24  L.R.A.(N.S.)  142,  64  S.  E.  978,  holding  an  abutting  property 
owner  liable  for  injuries  to  a  pedestrian  caused  by  the  falling  of  an  awning 
overhanging  the  sidewalk. 

66  L.  R.  A.  897,  STATE  EX  REL.  TRIMBLE  v.  SUPERIOR  CT.  31  Wash.  445, 

72  Pac.   89. 
Exercise  of  the  power  of  eminent    domain  by  inactive  railroad  company. 

Cited  in  Beckman  v.  Lincoln  &  N.  W.  R.  Co.  79  Neb.. 95,  112  N.  W.  348,  holding 
a  railroad  company  leasing  its  lines  may  nevertheless  condemn  land  for  the 
extension  of  the  road  where  under  the  terms  of  the  lease  it  agrees  to  do  so; 
State  ex  rel.  Milwaukee  Terminal  R.  Co.  v.  Superior  Ct.  54  Wash.  373,  103  Pac. 
469,  holding  the  ownership  of  rolling  stock  or  l-.e  length  of  the  line  did  not 
affect  the  right  to  condemn  land  for  railroad  purposes  where  the  power  is  exer- 
cised in  good  faith;  South  Park  Comrs.  v.  Montgomery  Ward  &  Co.  248  111. 
330,  93  N.  E.  910,  21  Ann.  Gas.  127  (dissenting  opinion),  on  right  of  railroad 
company  to  condemn  land,  though  railroad  when  constructed,  is  to  be  operated 
by  different  corporation. 
Interests  in  land  which  may  be  taken  by  power  of  eminent  domain. 

Cited  in  State  ex  rel.  Schade  Brewing  Co.  v.  Superior  Ct.  62  Wash.  105,  113 
Pac.  576,  holding  that  railroad  company  has  no  power  to  condemn  for  its  use 
land  held  in  trust  for  public  as  city  street;  Brigham  City  v.  Chase,  30  Utah.  420, 
85  Pac.  436,  holding  a  person  filing  a  homestead  entry  which  was  canceled  under 
a  contract  with  the  state  to  sell  the  land  to  him  at  a  certain  price,  he  remaining 
i in  possession  in  the  meantime  was  an  "owner"  within  the  meaning  of  a  statute 
'relative  to  condemnation;  Gasaway  v.  Seattle,  52  Wash.  449,  21  L.R.A.  (N.S.) 
71,  100  Pac.  991,  holding  a  county  having  a  lien  on  lands  for  taxes  was  not  such 
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an  interested  party  as  rendered  it  necessary  that  it  be  joined  in  proceeding  by  a 
city  for  the  condemnation  of  the  land. 
Condemnation    of    littoral    or    submerged    lands. 

Cited  in  Woodcliff  Land  Improv.  Co.  v.  New  Jersey  Shore  Line  R.  Co.  72  N.  J. 
L.  140,  60  Atl.  44,  holding  land  between  high  and  low  water  mark  held  by  grant 
from  the  state,  was  subject  to  condemnation  for  railroad  purposes. 
Right   to   exercise   the  power   of   eminent   domain. 

Cited  in  State  ex  rel.  Wilson  v.  Superior  Ct.  47  Wash.  401,  92  Pac.  269,  hold- 
ing a  company  organized  to  improve  rivers  and  streams  for  the  purpose  of  driv- 
ing logs  might  condemn  property  necessary  for  that  purpose;  State  ex  rel.  Dom- 
inick  v.  Superior  Ct.  52  Wash.  202,  21  L.R.A.  (N.S.)  452,  100  Pac.  317,  holding 
a  company  organized  for  the  generation  and  sale  of  electricity  for  the  operation 
of  railroads  and  lighting  purposes,,  might  exercise  the  power  of  eminent  domain. 
Litigation  In  condemnation  proceeding's  of  the  right  to  exercise  the 
power. 

Cited  in  Black  Hills  &  N.  W.  R.  Co.  v.  Tacoma  Mill  Co.  63  C.  C.  A.  544,  129 
Fed.  317,  refusing  to  enjoin  alleged  illegal  proceedings  to  condemn  land  as  the 
question  of  the  right  to  exercise  the  power  could  be  litigated  in  the  condem- 
nation proceedings. 

66  L.  R.  A.  907,  LOWE  v.  CONROY,  120  Wis.  151,  102  Am.  St.  Rep.  983,  97  N. 

W.  942,  1  Ann.  Cas.  341. 
Personal  liability  of  public  health  officer*  for  mistake. 

Cited  in  Williams  v.  Rivenburg,  145  App.  Div.  100,  129  N.  Y.  Supp.  473, 
holding  that  state  commissioner  of  agriculture  is  personally  liable  where  he  seizes 
and  destroys  calves  over  four  weeks  old,  though  in  mistaken  belief  as  to  its 
age;  North  American  Cold  Storage  Co.  v.  Chicago,  211  U.  S.  319,  53  L.  ed.  201, 
29  Sup.  Ct.  Rep.  101,  refusing  to  enjoin  health  officials  from  seizing  and  destroy- 
ing cold  storage  products  declared  to  be  unfit  for  human  consumption,  there 
being  a  remedy  at  law  for  a  mistaken  exercise  of  power. 

Cited  in  note   (5  L.R.A. (N.S.)   635)   on  personal  liability  of  health  authorities. 

Disapproved  in  Valentine  v.  Englewood,  76  N.  J.  L.  512,  19  L.R.A. (N.S.)  264, 
71  Atl.  344,  16  Ann.  Cas.  731;  Beeks  v.  Dickinson  County,  131  Iowa,  247,  6  L.R.A. 
(N.S.)  833,  108  N.  W.  311,  9  Ann.  Cas.  812, — holding  where  public  health  is  in- 
volved health  officers  quarantining  a  family  in  their  capacity  as  such  were  not 
liable  for  damages  though  in  fact  no  contagious  disease  existed;  Kirk  v.  Board 
of  Health  (Kirk  v.  Wyman),  83  S.  C.  383,  23  L.R.A.  (NJ3.)  1193,  65  S.  E.  387, 
holding  members  of  a  board  of  health  were  not  personally  liable  for  errors  in 
their  official  conduct. 

Liability    of    municipality    for    damages    resulting    from    performance    of 
public  duty. 

Cited  in  Adams  v.  Milwaukee,  144  Wis.  378,  43  L.R.A. (N.S.)  1080,  129  N. 
W.  518,  holding  that  in  ordinary  cases  of  destruction  of  property  under  ordi- 
nances for  protection  from  spread  of  disease  among  animals,  property  owner  may 
resort  to  court  for  damages  by  proving  that  property  destroyed  was  not  dan- 
gerous; Liermann  v.  Milwaukee,  132  Wis.  630,  13  L.R.A.  (N.S.)  257,  113  N.  W. 
65,  holding  a  city  controlling  the  depression  of  railroad  tracks  is  not  liable  for 
resulting  damages  to  an  abutting  property  owner. 
Powers  vested  In  boards  of  health. 

Cited  in  State  ex  rel.  Nowotny  v.  Milwaukee,  140  Wis.  40,  133  Am.  St.  Rep. 
1060,  121  N.  W.  658,  holding  a  municipal  corporation  authorized  to  regulate  the 
L.R.A.  Au.  Vol.  VI.— 71. 
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sale  of  milk  might  vest  in  the  health  officials  the  power  to  revoke  licenses  for 
the  sale  thereof. 

66   L.   R.   A.   912,   WILSON  v.   CHIPPEWA   VALLEY  ELECTRIC  R.   CO.   120 

Wis.  636,  98  N.  W.  536. 

Subsequent  appeal  in  135  Wis.  20,  114  N.  W.  462. 
Sufficiency  of  proof  of  willful   or  gross  negligence. 

Cited  in  Willard  v.  Chicago  &  X.  W.  R.  Co.  150  Wis.  239,  136  N.  W.  646, 
holding  that  in  order  to  constitute  gross  negligence  there  must  be  either  wilful 
intent  to  injure  or  that  reckless  and  wanton  disregard  of  rights  and  safety  of 
another,  which  law  deems  equivalent  to  intent  to  injure;  Fox  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.  147  Wis.  316,  133  N.  W.  19,  holding  that  omission  of  crew  of 
switch  engine  to  keep  lookout  for  negligence  at  street  crossings  is  not  gross 
negligence,  unless  conduct  was  reckless;  Turtenwald  v.  Wisconsin  Lakes  Ice  & 
Cartage  Co.  121  Wis.  68,  98  N.  W.  948,  holding  proof  of  an  injury  caused  by  mere 
negligence  was  not  sufficient  to  sustain  a  cause  of  action  where  the  complaint  al- 
leges wanton  injury;  Fisher  v.  Waupaca  Electric  Light  &  R.  Co.  141  Wis.  523, 
124  N.  W.  1005,  refusing  to  disturb  a  verdict  on  the  question  of  defendant's 
negligence  and  proximate  cause  where  the  presiding  judge  refused  to  disturb  it, 
and  the  evidence  supported  by  good  inference  the  verdict. 

Effect  of  Inadvertent  allegations  of  simple  and  gross  negligence  in  same 
pleading. 

Cited  in  Haver lund  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  143  Wis.  422,  128  X. 
W.  273,  holding  that  same  act  cannot  constitute  both  ordinary  negligence  and 
gross  negligence,  the  two  being  separate  and  distinct  legal  wrongs:  Astin  v. 
Chicago,  M.  &  St.  P.  R.  Co.  143  Wis.  491,  31  L.R.A.(X.S.)  166,  128  X.  W. 
265,  holding  that  one  grounding  his  action  for-  personal  injury  upon  ordinary 
negligence  cannot,  without  amending  complaint,  recover  on  ground  of  gross 
negligence;  Rideout  v.  Winnebago  Traction  Co.  123  Wis.  301,  69'  L.R.A.  609, 
101  N.  W.  672,  holding  a  trial  court  erred  where  a  complaint  was  equivocal 
in  that  it  contained  allegations  of  ordinary  and  gross  negligence,  in  submitting  the 
case  to  the  jury  on  the  aspects  of  ordinary  and  gross  negligence  and  not  re- 
quiring an  election;  Morey  v.  Lake  Superior  Terminal  &  Transfer  Co.  125  Wis. 
153,  12  L.R.A.(N.S.)  223,  103  X.  W.  271,  on  the  effect  of  the  improper  joinder  of 
allegations  of  ordinary  and  gross  negligence. 

Cited  in  note  (69  L.R.A.  605)  on  right  to  recover  for  ordinary  negligence 
under  allegation  of  gross,  wilful,  or  wanton  negligence,  or  vice  versa. 

Distinguished  in  Robinson  v.  Helena  Light  &  R.  Co.  38  Mont.  242,  99  Pac.  837, 
holding  a  complaint  stating  a  cause  of  action  for  simple  negligence  was  sus- 
tained by  proof  of  simple  negligence,  the  ambiguousness  of  allegations  as  to  wil- 
fulness  being  waived  by  answering. 

66  L.  R.  A.  915,  EHLEITER  v.  MILWAUKEE,  121  Wis.  85,  105  Am.  St.  Rep. 

1027,  98  N.  W.  934,  2  Ann.  Cas.  178. 
Liability  of  municipality  for  frightening  of  horse  on  defective  highway. 

Cited  in  note   (8  L.R.A.  (X.S.)    78)    on  liability  of  municipality  for  injury  to 
person  or  property  of  one  whose  horse  is  frightened  without  fault  of  either  up- 
on defective  highway. 
Injuries    proximately    caused    by    absence    of    guard    rail    in    highway. 

Cited  in  note  (18  L.R.A.  (N.S.)  1144)  on  what  injuries  may  be  deemed  proxi- 
mately caused  by  absence  of  guard  rail  in  highway. 
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66  L.  R.  A.  919,  ROBERTSON  v.  CHICAGO,  ST.  P.  M.  &  0.  R.  Co.  122  Wis.  6G, 
106  Am.  St.  Rep.  925,  99  X.  W.  433. 

Followed   without   discussion    in   Wallace   v.   Chicago,   St.   P.   M.   &   0.   R.  Co. 
122  Wis.  75,  99  N.  W.  1135. 
-Appointment  of  administrator  to  maintain  action  for  wrong-ful  death. 

Cited  in  Re  Lowham,  30  Utah,  4.41,  85  Pac.  445,  holding  a  claim  for  damages 
for  death  by  wrongful  act  is  a  sufficient  asset  of  the  estate  for  the  purpose  of  ap- 
pointing an  administrator. 
Rig'ht  of  iitiiiri-siiit-ii  i  widow  to  sue  for  wrongful  deatb   of  husband. 

Cited  in  Laconte  v.  Kenosha,  149  Wis.  347,  135  N.  W.  843,  holding  that  widow 
of  resident  alien  who  had  taken  out  first  papers  is  entitled  to  sue  for  wrongful 
death  of  husband,  although  she  resided  in  foreign  country  but  had  intended  to 
join  husband  here. 

66  L.  R.  A.  924,  BRAGDON  v.  PERKINS-CAMPBELL  CO.  30  C.  C.  A.  567,  58 

U.  S.  App.  91,  87  Fed.  109. 

Liability   of  furnisher  of  defective  article*  or  appliances  without   privity 
of  contract  with   the  Injured  party. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Merrill,  65  Kan.  449,  59  L.R.A.  716,  93: 
Am.  St.  Rep.  287,  70  Pac.  358,  holding  a  railroad  company  furnishing  a  defective 
car  to  a  connecting  carrier  was  not  liable  for  injuries  to  an  employer  of  the 
latter  where  they  occurred  after  the  latter  company  had  inspected  the  car;. 
Pennsylvania  R.  Co.  v.  Hummel,  92  C.  C.  A.  541,  167  Fed.  93,  holding  a  rail- 
road company  furnishing  a  car  to  be  loaded  with  a  door  in  a  defective  condition 
was  liable  where  an  employee  of  the  person  loading  the  car  was  injured  by 
reason  of  such  defect;  Simons  v.  Gregory,  120  Ky.  124,  85  S.  W.  751,  holding  a 
contractor  placing  an  elevator  in  a  building  is  not  liable  for  injuries  to  a 
passenger  by  reason  of  such  defects  where  no  showing  that  the  contractor  was, 
aware  or  should  have  been  aware  of  such  defects;  McCaffrey  v.  Mossberg  &  G. 
Mfg.  Co.  23  R.  I.  387,  55  L.R.A.  825,  91  Am.  St.  Rep.  637,  50  Atl.  651,  holding  the 
manufacturer  of  a  defective  piece  of  machinery  was  not  liable  for  injuries  sus- 
tained by  an  employee  of  the  purchaser  where  such  machine  was  not  inherently 
dangerous;  Hasbrouck  v.  Armour  &  Co.  139  Wis.  364,  23  L.R.A. (N.S.)  879,  121 
N.  W.  157,  holding  a  soap  manufacturer  was  not  liable  for  an  injury  sustained  by 
a  purchaser  from  a  retailer  by  reason  of  a  needle  having  accidentally  become  im- 
bedded in  a  bar  of  soap;  Jeffries  v.  De  Hart,  42  C.  C.  A.  615,  102  Fed.  765, 
holding  a  ship  owner  was  not  liable  for  the  death  of  a  stevedore  employed  by  a 
contractor  loading  a  ship,  caused  by  the  giving  away  of  a  tackle  selected  by  the 
stevedores  themselves  from  the  ship  stores;  Standard  Oil  Co.  v.  Murray,  57 
C.  C.  A.  1,  119  Fed.  575,  holding  the  manufacturer  of  engine  oil  was  not  liable 
for  injuries  received  by  an  employee  of  the  purchaser  on  the  explosion  of  such 
oil;  Marquardt  v.  Ball  Engine  Co.  58  C.  C.  A.  462,  122  Fed.  376,  holding  a  fly 
wheel  furnished  with  a  different  valve  than  that  required  by  the  specifications 
was  not  so  imminently  dangerous  as  to  render  the  manufacturer  thereof  liable 
for  injuries  received  by  an  employee  of  the  purchaser  on  the  breaking  thereof; 
Keep  v.  National  Tube  Co.  154  Fed.  129,  on  liability  for  injury  by  an  instrument- 
tality  inherently  dangerous  not  affected  by  want  of  privity  of  contract. 

Cited  in  footnote  to  O'Neill  v.  James,  68  L.R.A.  342,  which  denies  liability  of 
manufacturer  of  champagne  cider  for  injuries  to  employee  of  customer  through 
explosion  of  bottle  not  known  to  be  peculiarly  liable  thereto. 

Cited  in  notes    (2  L.R.A.  (N.S.)    303)    on  liability  of  manufacturer  or  vendor 
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for  injuries  from  defect  to  third  parties;  (19  L.R.A.  (X.S.)  926)  on  liability  of 
manufacturer,  packer,  or  vendor  to  persons  not  in  privity  of  contract,  for  in- 
jury from  defects  in  article;  (100  Am.  St.  Rep.  199)  on  right  to  recover  for 
negligence  in  absence  of  privity;  (111  Am.  St.  Rep.  713)  on  manufacturer's 
liability  to  third  persons. 

Distinguished  in  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.R.A.  306, 
57  C.  C.  A.  237,  120  Fed.  868,  holding  the  manufacturer  of  a  self-feeder  was 
liable  for  injuries  received  by  an  employee  of  the  purchaser  thereof,  it  being 
an  imminently  dangerous  machine  and  defectively  constructed;  Salmon  v.  Libby, 
114  111.  App.  265,  holding  a  manufacturer  of  mince  meat  was  not  liable  in 
damages  to  a  purchaser  from  a  retailer  who  was  made  ill  by  reason  of  its  un- 
wholesome condition,  it  not  being  inherently  dangerous. 
Tort  and  contract  cannow  of  action. 

Cited  in  Haines  v.  Franklin,  87  Fed.  141,  15  Lane.  L.  Rev.  211,  44  W.  N.  C. 
423,  holding  the  cause  of  action  arising  out  of  a  false  representation  as  to  the 
amount  of  paid  in  capital  stock  was  one  for  deceit  and  not  one  ex  contractu  for 
the  loss  occasioned. 

«6  L,  R.  A.  928,  EX  PARTE  DICKEY,  144  Cal.  234,   103  Am.  St.  Rep.  82,  77 

Pac.  924,  1   Ann.  Cas.  428. 
Validity   of  legislative  exercise  of  the  police  power. 

Cited  in  Re  McCapes,  157  Cal.  30,  106  Pac.  229,  holding  that  right  to  legislate 
in  exercise  of  police  power  is  only  limited  by  constitution  and  question  ay  to 
whether  or  not  constitutional  rights  of  citizen  as  to  his  person  or  property  have 
been  unduly  invaded  is  judicial  question;  American  Surety  Co.  v.  Shallenberger, 
183  Fed.  640,  holding  that  business  of  surety  company  engaged  in  furnishing 
bonds,  etc.,  is  not  one  affected  by  any  public  interest,  but  is  purely  private  busi- 
ness, and  state  has  no  power  to  prescribe  rates  to  be  charged  by  it;  Re  Kelso, 
147  Cal.  612,  2  L.R.A.  (N.S.)  798,  109  Am.  St.  Rep.  178,  82  Pac.  241,  holding  an 
ordinance  prohibiting  the  maintenance  of  quarries  in  certain  sections  of  a  city 
was  void  as  an  unlawful  interference  with  property  rights;  Ex  parte  Hayden, 
147  Cal.  650,  1  L.R.A. (N.S.)  184,  109  Am.  St.  Rep.  183,  82  Pac.  315,  holding  an 
.act  providing  that  shipments  of  fruit  should  be  labeled  in  a  certain  manner 
designating  the  locality  where  the  fruit  was  grown  and  imposing  a  penalty  for 
the  violation  thereof  was  unlawful  as  an  invasion  of  personal  liberty;  Ex  parte 
Dietrich,  149  Cal.  106,  5  L.R.A.(N.S.)  873,  84  Pac.  770,  holding  an  act  requiring 
packages  of  butter  offered  for  sale  to  have  the  exact  weight  of  the  package  desig- 
nated thereon  in  a  certain  manner  was  an  unconstitutional  exercise  of  power. 
—  Of  license  regulations. 

Cited  in  Placer  County  v.  Whitney  Estate  Co.  2  Cal.  App.  617,  84  Pac.  277, 
holding  a  license  tax  imposed  on  sheep  herders  was  invalid  where  made  for 
revenue  while  the  county  board  laying  it  was  only  authorized  to  impose  a  tax 
for  regulation. 

66  L.  R.  A.  934,  BRADLEY  v.  GORHAM,  7?  Conn.  211,  58  Atl.  698. 
Right  of  conrt   to   instruct   as   to   the   Y*ei«-ht   of   the    evidence. 

Cited  in  Banks  v.  Connecticut  R.  &  Lighting  Co.  79  Conn.  122,  64  Atl.  14,  hold- 
in°-  where  a  boy  testified  that  he  had  talked  the  accident  over  with  his  mother  and 
that  she  had  told  him  what  had  happened,  it  was  not  error  for  the  court  to  in- 
struct that  the  youth  of  the  witness  should  be  recollected  and  his  liability  to  re- 
peat what  was  heard;  State  v.  Halverson,  103  Minn.  266.  14  L.R.A.  (N.S.)  949, 
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123  Am.  St.  Rep.  326,  114  N.  W.  057,  holding  a  court  erred  in  instructing  that 
it  was  to  be  taken  for  granted  that  a  witness  tells  the  truth  on  the  witness' stand 
unless  the  surrounding  circumstances  refute  such  a  presumption. 
Discretion     of     court     in     the     exclusion     and     admission     of     impeaching 

evidence. 

Cited  in  Adams  v.  Herald  Pub.  Co.  82  Conn.  453,  74  Atl.  755,  holding  it  was 
within  the  discretion  of  the  trial  court  to  exclude  evidence  contradicting  a  wit- 
ness whose  attention  has  not  been  called  thereto. 

66  L.  R.  A.  935,  WINCHELL  v.  SANGER,  73  Conn.  399,  47  Atl.  706. 
Right  to  have  judgment  set  aside  on  grounds  of  mistake. 

Cited  in  Jarvis  v.  ^Martin,   77   Conn.  21,   58   Atl.   15,  refusing  to  set  aside  a 
judgment  taken  by  default  because  of  plaintiff's  counsel  confusing  the  action  with 
another  where  his  mistake  was  not  unmixed  with  negligence. 
Right  of  administrator  to  assert  defense  personal   to  legatee. 

Cited  in  note  (8  L.R.A.  (N.S.)  214)  on  right  of  administrator,  etc.,  to  assert 
defense  personal  to  legatee,  distributee  or  creditor  to  claim  against  estate. 

66  L.  R.  A.  941,  LOUISVILLE  &  N.  R.  CO.  v.  TOW,  23  Ky.  L.  Rep.  408,  63  S. 

VV.  27. 
Liability  for  acts  of  independent  contractor. 

Cited  in  Hunter  v.  Southern  R.  Co.  152  N.  C.  688,  29  L.R.A.(N.S.)  855,  136 
Am.  St.  Rep.  854,  68  S.  E.  237,  holding  that  railroad  company  cannot  avoid 
liability  for  injury  to  property  by  blasting  on  its  property  by  employing  inde- 
pendent contractor,  where  such  work  was  intrinsically  dangerous;  Laffery  v. 
United  States  Gypsum  Co.  83  Kan.  354,  45  L.R.A.  (N.S.)  934,  111  Pac.  498, 
Ann.  Cas.  1912A,  590,  holding  that  owner  is  liable  for  injuries  to  third  person 
caused  by  work  done  by  independent  contractor  where  contract  directly  requires 
performance  of  work  intrinsically  dangerous;  St.  Louis  &  S.  F.  R.  Co.  v.  Madden, 
77  Kan.  83,  17  L.R.A.(N.S.)  791,  93  Pac.  586,  holding  that  railroad  company 
could  not  avoid  liability  placed  upon  it  by  statute  to  burn  fire  guard  along 
right  of  way,  by  delegating  work  to  independent  contractor. 

Cited  in  footnote  to  Stevens  v.  United  Gas  &  E.  Co.  70  L.R.A.  119,  which 
holds  electric  light  company  not  relieved  from  liability  for  injuries  to  employees 
of  independent  contractor  by  contract  with  defectively  insulated  wires  by  fact 
that  contractor  knew  of  defect  and  that  work  could  have  been  done  without  ex- 
posing employees  to  danger. 

Cited  in  notes  (65  L.R.A.  743)  on  liability  for  independent  contractor's  acts 
where  injury  is  direct  result  of  work  contracted  for;  (65  L.R.A.  833)  on  lia- 
bility for  injuries  from  independent  contractor's  failure  to  take  necessary  pre- 
cautions; (66  L.R.A.  120)  on  liability  for  acts  of  independent  contractor  where 
injuries  result  from  employer's  nonperformance  of  absolute  duties;  (3  L.R.A. 
(N.S.)  600)  on  employer's  liability  after  assuming  control  of  subject-matter 
of  work  of  contractor;  (32  L.R.A.  (N.S.)  890)  on  connection  with  or  partici- 
pation in  nuisance  essential  to  responsiblity. 
Mho  are  independent  contractor*. 

Cited  in  note   (65  L.R.A.  486,  491)   as  to  who  are  independent  contractors. 

66  L.  R.  A.  958,  CHASTAIN  v.  JOHNS,  120  Ga.  977,  48  S.  E.  343. 
Liability  of  parent  for  tort*  of  children. 

Cited  in  Brittingham  v.  Stadicm,  151  N.  C.  300,  66  S.  E.  128,  holding  a  pawn- 
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broker  allowing  a  minor  son  to  handle  pistols  brought  in  by  customers  was  liable 
for  injuries  resulting  from  his  carelessness. 

Cited  in  note  (10  L.R.A. (N.S.)  933,  945)  on  parent's  liability  for  torts  of 
minor.  ^  .'j<i 

66  L.  R.  A.  959,  CHICAGO  GENERAL  R.  CO.  v.  CHICAGO,  176   111.  253,  68 

Am.  St.  Rep.  188,  52  N.  E.  880. 
Uiiih  l   to  repudiate  the  conditions  of  an  ordinance  whose  privileges  have 

been   accepted. 

Cited  in  Mitchell  v.  Dakota  Cent.  Teleph.  Co.  25  S.  D.  417,  127  N.  W.  582, 
holding  that  telephone  company  accepting  franchise  requiring  payment  to  city 
of  portion  of  its  receipts  is  estopped  to  plead  that  such  requirement  is  ultra 
vires;  Commonwealth  Electric  Co.  v.  Rose,  214  111.  561,  73  X.  E.  780,  holding 
defendant  company  accepting  an  ordinance  allowing  it  the  use  of  the  streets  was 
estopped  to  repudiate  a  provision  thereof  requiring  the  insulation  of  wires; 
Potter  v.  Calumet  Electric  Street  R.  Co.  158  Fed.  530,  holding  a  street  railway 
company  was  estopped  to  deny  the  validity  of  a  void  contract  entered  into  by 
it  in  return  for  the  grant  of  a  franchise  to  use  the  streets  where  there  had  been  a 
user  of  the  privileges  conferred  by  the  franchise. 
Nature  of  grant  of  rig-lit  to  nse  pnbliu  street. 

Cited  in  Chicago  v.  Chicago  Teleph.  Co.  130  111.  App.  459,  on  the  nature  of  a 
grant  by  city  to  a  private  corporation  of  the  right  to  the  use  of  a  public  street. 
Taxation  of  railroads  on  mileage  or  earnings  basis. 

Cited  in  Heerwagen  v.  Crosstown  Street  R.  Co.  90  App.  Div.  284,  86  N.  Y. 
Supp.  218,  holding  the  percentage  of  gross  earnings  required  to  be  paid  by  a 
corporation  to  a  city  was  a  tax  within  the  meaning  of  a  statute  deducting 
from  the  tax  on  street  railroads  per  centages  of  gross  earnings  in  nature  a  tax. 

Cited  in  note  (129  Am.  St.  Rep.  289)  on  constitutional  limitations  on  power  to 
impose  license  or  occupation  taxes  on  railroads. 

66  L.  R.  A.  965,  CLARK  v.  MITCHELL  COUNTY,  69  Kan.  542,  77  Pac.  284. 
Condemnation  of  land  for  private  road. 

Cited  in  McKim  v.  Carre,  72  Kan.  464,  83  Pac.  11C.>;  Dent  v.  Smith,  76  Kan. 
382,  92  Pac.  307;  Howard  v.  Schmidt,  70  Kan.  642,  79  Pac.  142,— as  declaring 
unconstitutional  a  statute  authorizing  the  opening  of  private  roads. 

Cited  in  footnote  to  Arnsperger  v.  Crawford,  70  L.R.A.  497,   which  holds  ac- 
quisition of  mere  private  way  to  connect  private  estate  with  public  highway  not 
a  purpose  for  which  right  of  eminent  domain  may  be  delegated. 
Extension   of   time   to   serve   case. 

Cited  in  Howard  v.  Carter,  71  Kan.  88,  80  Pac.  61,  on  sufficiency  of  compliance 
with  requirements  for  extension  of  time  to  serve  case. 

66  L.  R.  A.  967,  MANLEY  v.  PARK,  68  Kan.  400,  75  Pac.  557,  1  Ann.  Gas.  832. 

Followed  without  discussion  in  Manley  v.  Park,  68  Kan.  815,  75  Pac.  1134. 
Right  of  holder  of  legal  title  to  maintain  action  on  note. 

Cited  in  Eagle  Min.  &  Improv.  Co.  v.  Lund,  14  N.  M.  421,  94  Pac.  949,  holding 
that  one  who  holds  draft  made  payable  to  himself,  may  maintain  action  thereon 
in  his  own  name  against  acceptor  of  such  draft,  even  if  he  has  no  beneficial 
interest  in  proceeds;  Cobe  v.  Hackney,  83  Kan.  310,  111  Pac.  458,  holding  that 
purchaser  of  notes,  from  receiver  of  national  bank,  which  notes  were  given  by 
stockholder  in  settlement  of  stockholder's  statutory  liabilily,  may  maintain  action 
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on  notes;  Fisher  Much.  Works  Co.  v.  Leavenworth  Nat.  Bank,  77  Kan.  272,  94 
Pac.  124:  Graham  v.  Troth,  69  Kan.  862,  77  Pac.  92, — holding  in  an  action  on  u 
note  by  the  party  holding  the  legal  title  it  is  not  necessary  for  him  to  show  tin- 
capacity  in  which  he  holds  such  note;  Greene  v.  McAuley,  70  Kan.  605,  68  L.R.A. 
310,  79  Pac.  133,  holding  in  an  action  by  the  legal  holder  of  a  note  it  is  no 
defense  that  the  beneficial  interest  is  in  another  unless  it  be  shown  that  the 
payment  of  the  note  would  be  no  protection  to  the  maker  thereof;  Stanley  v. 
Penny,  75  Kan.  182,  88  Pac.  875,  holding  the  holder  of  the  legal  title  to  a  note 
might  maintain  an  action  on  it  although  his  relation  thereto  was  that  of  a  trus- 
tee. 
Maintenance  of  action  by  real  party  in  interest. 

Cited  hi  Rullman  v.  Rullman,  81  Kan.  523,  106  Pac.  52,  holding  mother  hav- 
ing no  beneficial  interest  in  a  debt  owing  her  daughter  who  is  of  age  might  main- 
tain an  action  on  the  debt  in  her  own  name  with  the  consent  and  furtherance  of 
the  daughter,  the  money  having  been  loaned  by  the  mother  while  acting  as  the 
guardian  of  the  daughter;  Illinois  C.  R.  Co.  v.  Hicklin,  131  Ky.  629,  23  L.R.A. 
(N.S.)  872,  115  S.  W.  752,  holding  the  owner  of  insured  premises  might  main- 
tain an  action  against  the  railroad  company  for  the  negligent  burning  of  the 
property  although  the  beneficial  interest  was  in  the  insurance  company  which  had 
already  paid  the  loss;  Bailey  v.  Fredonia  Gas.  Co.  82  Kan.  751,  109  Pac.  411,  on 
the  right  of  the  party  having  the  real  but  not  the  beneficial  interest  in  a  cause  to 
maintain  an  action  thereon. 

Cited  in  footnote  to  Greene  v.  McAuley,  68  L.R.A.  308,  which  sustains  right 
of  unconditional  assignee  of  note  to  maintain  action  thereon  as  real  party  in 
interest. 

Cited  in  note  (17  L.R.A.  (N.S.)  1115)  on  holder  of  unindorsed  note  as  real 
party  in  interest  within  statute  defining  party  by  whom  action  must  be  brought. 

66  L.  R.  A.  971,  DEWEESE  v.  SMITH,  45  C.  C.  A.  408,  106  Fed.  438. 

Followed  without  discussion  in  Smith  v.  Brown,  187  U.  S.  637,  47  L.  ed.  344, 
23  Sup.  Ct.  Rep.  845. 

Later  phase  of  same  case  in  Brown  v.  Arnold,  67  C.  C.  A.  125,  131  Fed.  726. 
Accrual    of    cause    of    action    agrainst    stockholder    in    insolvent    national 
bank. 

Cited  in  Beckham  v.  Hague,  38  Misc.  609,  78  N.  Y.  Supp.  79,  holding  a  cause 
of  action  against  a  stockholder  in  an  insolvent  national  bank  does  not  accrue 
from  the  time  the  bank  suspended  payment  but  from  the  time  the  comptroller 
of  the  currency  declares  the  liability  to  be  due;  King  v.  Pomeroy,  58  C.  C.  A. 
209,  121  Fed.  298,  holding  a  cause  of  action  against  the  stockholders  of  an 
insolvent  national  bank  does  not  accrue  until  the  court  has  determined  the 
necessity  of  enforcing  the  liability  and  the  amount  to  be  paid. 

Rigrht    to    make    successive    assessments    agrainst    stockholders    to    pay 

debts. 

Cited  in  Studebaker  v.  Perry,  184  U.  S.  267,  46  L.  ed.  533,  22  Sup.  Ct.  Rep. 
463.  holding  where  a  former  assessment  against  stockholders  proved  inadequate 
to  satisfy  the  debts  of  an  insolvent  national  bank,  the  comptroller  of  the  cur- 
rency may  levy  a  second  assessment. 
Control  of  comptroller  of  the  currency  over  the  affairs  of  insolvent  na- 

Distinguished  in  King  v.  Pomeroy,  58  C.  C.  A.  209,  121  Fed.  293,  holding 
the  action  of  the  comptroller  is  neither  authorized  or  required  to  empower  a 
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court  lawfully   having  jurisdiction  of   the   affairs  of   an   insolvent   bank  to  .em- 
power its  receiver  to  enforce  the  liability  of  its  stockholders. 
Weight  to  be  given  executive  officers'  interpretation  of  laws. 

Cited  in  Buster  v.  Wright,  68  C.  C.  A.  505,  135  Fed.  955,  on  how  the  opinions 
of  the  officers  of  the  executive   and   legislative   departments   of   government   on 
the  interpretation  of  laws  affecting  subjects  intrusted  to  their  management  are 
to  be  regarded. 
Contractual  nature  of  liability  of  stockholder. 

Cited  in  Harrison  v.  Remington  Paper  Co.  3  L.R.A.  (N.S.)  958,  72  C.  C.  A.  405, 
140  Fed.  390,  5  Ann.  Gas.  314,  holding  a  stockholder  by  his  acceptance  of  stock 
in  a  corporation  assumes  as  part  of  the  obligation  of  his  contract  the  liability 
imposed  by  law  upon  him. 

66  L.  R.  A.  980,  DUCHEMIN  v.  BOSTON  ELEV.  R.  CO.  186  Mass.  353,  104  Am. 

St.  Rep.  580,  71  N.  E.  780,  1  Ann.  Cas.  603. 
When   person  becomes   passenger. 

Cited  in  Jaquette  v.  Capital  Traction  Co.  34  App.  D.  C.  46,  25  L.R.A. (N.S.) 
411,  holding  a  person  hurrying  to  board  a  street  car  stopped  to  receive  passen- 
gers is  not  a  passenger  so  as  to  bring  him  within  the  rule  requiring  carrier  to 
furnish  reasonably  safe  appliances  for  the  accommodation  of  passengers;  Payne 
v.  Springfield  Street  R.  Co.  203  Mass.  430,  89  N.  E.  536,  holding  that  street 
car  company  is  not  liable  for  injury  to  person  while  attempting  to  board 
car  in  such  manner  that  he  was  not  seen  by  motorman  or  conductor. 

Cited  in  notes  (13  L.R.A. (N.S.)  283)  on  signaling  car  as  making  one  a  pas- 
senger; (104  Am.  St.  Rep.  585;  118  Am.  St.  Rep.  463)  on  who  are  passengers  on 
street  railways. 

66  L.  R.  A.  982,  CADIGAN  v.  CRABTREE,  186  Mass.  7,  104  Am.  St.  Rep.  543, 

70  N.  E.  1033. 

Later  appeal  in  192  Mass.  241,  78  N.  E.  412. 
Right   of  real   estate  broker   to   commissions   on   frustrated    Male. 

Cited  in  O'Connell  v.  Casey,  206  Mass.  526,  92  N.  E.  804,  holding  that  where 
authority  of  broker  is  revoked  in  bad  faith  he  is  not  prevented  thereby  from 
recovering  commissions;  Munroe  v.  Taylor,  191  Mass.  485,  78  N.  E.  106,  holding 
a  broker  employed  to  sell  real  estate  for  a  certain  sum  with  whatever  he  can 
get  above  that  figure  as  commission  is  not  entitled  to  his  commission  merely  be- 
cause he  procured  the  execution  of  a  contract  of  sale  never  executed;  Smith  v. 
Kimball,  193  Mass.  585,  79  N.  E.  800,  holding  a  broker  failing  to  negotiate  a 
sale  to  a  prospective  purchaser  cannot  after  his  discharge  in  good  faith  and  the 
sale  of  the  property  to  the  same  person  through  the  aid  of  another  broker  at  a 
less  price  than  formerly  asked  recover  commissions. 

Cited  in  note  (139  Am.  St.  Rep.  230)  on  right  of  broker  to  commissions  after 
revocation  of  authority. 

Exclusiveness  of  broker's  right  to  procure  purchaser. 

Cited  in  Kimball  v.  Hayes,  199  Mass.  520,  85  N.  E.  875,  holding  the  right 
of  a  broker  employed  to  procure  a  purchaser  is  not  so  exclusive  as  to  prevent 
his  principal  from  employing  another  broker  for  the  same  purpose. 
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66  L.  R.  A.  986,  HARDEN  v.  JACKSON,  137  Mich.  271,  100  N.  W.  389. 
Liability  of  municipality    for   defect*  in   street*. 

Cited  in  note  (20  L.ll.A.(N.S.)  707)  on  liability  of  municipality  for  defects  or 
obstructions  in  streets. 

66  L.  R.  A.  989,  UNION  SCHOOL  DIST.  v.  BISHOP,  76  Conn.  695,  58  Atl.  13. 
Estoppel  to  deny  Interest  in  reulty. 

Cited  in  Waterbury  v.  O'Loughlin,  79  Conn.  633,  66  Atl.  173,  holding  where 
land  is  listed  by  the  agent  of  a  married  woman  on  the  filing  of  a  tax  list  as 
belonging  solely  to  her,  she  is  estopped  to  deny  that  the  title  was  wholly  in 
her. 


I 


L.  R.  A.   CASES  AS  AUTHORITIES. 

CASES    IN   67   L.    R   A. 


67  L.  E.  A.  33,  CHERRY  v.  SPRAGUE,  187  Mass.  113,  105  Am.  St.  Rep.  381,  72 

N.  E.  456. 
Destruction    of   negotiability   by    interest   agreements. 

Cited  in  note  (125  Am.  St.  Rep.  205)  on  agreements  and  conditions  as  to  inter- 
est destroying  negotiability. 
Conflict  of  laws. 

Cited  in  notes  (2  L.R.A. (N.S.)  409,  444)  on  conflict  of  laws  as  to  wills; 
(23  L.R.A. (N.S.)  650)  on  law  governing  liability  of  telegraph  company;  (23 
L.R.A.(N.S. )  976)  on  conflict  of  laws  as  to  insurance  contracts;  (29  L.R.A. 
(N.S.)  782)  on  conflict. of  laws  as  to  matrimonial  property;  (34  L.R.A. (N.S.) 
69)  on  conflict  of  laws  as  to  Sunday  contracts. 
Ad  to  noted. 

Cited  in  footnote  to  Garrigue  v.  Keller,  69  L.R.A.  870,  which  holds  liability 
of  married  woman  as  surety  on  a  note  executed  in  state  of  her  domicil  where 
such  contract  was  valid  not  defer  er1  by  fact  that  suit  was  brought  in  state 
whore  it  was  payable  in  which  sui»v  a  contract  is  invalid. 

Cited  in  note   (19  L.R.A.(N.S.)   667,  669)   on  conflict  of  laws  as  to  negotiable 
paper. 
Presumption  and  proof  of  law  of  another  state  or  country. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Cook,  168  Ala.  601,  53  So.  190,  holding  that 
party  wishing  to  avail  himself  of  different  common  law  rule  in  another  state 
must  plead  and  prove  it;  Johnson  v.  Scott,  205  Mass.  301,  91  N.  E.  302,  holding 
that  it  is  question  of  fact  what  statute  law  of  another  state  is;  Dimpfel  v.  Wilson, 
107  Md.  340,  13  L.R.A. (N.S.)  1185,  68  Atl.  561,  15  Ann.  Gas.  753,  holding  the 
construction  of  statutes  and  common  law  of  sister  state  may  be  shown  by  mem- 
ber of  bar  of  such  state  acquainted  therewith;  Cormo  v.  Boston  Bridge  Works, 
205  Mass.  368,  91  N.  E.  313;  Miller  v.  Aldrich,  202  Mass.  113,  132  Am.  St. 
Rep.  480,  88  N.  E.  441, — holding  one  state  will  presume  that  common  law  of 
sister  state  is  the  same  as  its  own;  Gordon  v.  Knott,  199  Mass.  179,  19  L.R.A. 
(N.S.)  768,  85  N.  E.  184,  holding  in  the  absence  of  evidence,  it  cannot  be  pre- 
sumed that' the  common  or  commercial  law  of  England  differs  from  ours;  Atty. 
Gen.  v.  Supreme  Council  A.  L.  H,  196  Mass.  163,  81  N.  E.  966,  holding  the  com- 
mon law  of  another  state,  in  absence  of  proof,  is  presumed  to  be  that  of  state  of 
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trial;  State  Bank  &  Trust  Co.  v.  Evans,  198  Mass.  17,  84  N.  E.  329,  on  pre- 
sumption of  similarity  of  common  law  of  state  where  instrument  is  given  and 
where  sued  on. 

Annotation  cited  in  Missouri  K.  &  T.  R.  Co.  v.  Hutchings,  78  Kan.  773,  99 
Pac.  230,  holding  the  pleading  of  law  of  reported  decisions  of  sister  state  by 
reference  thereto  by  volume  and  page  does  not  enable  court  judicially  to  know  the 
foreign  law. 

Cited  in  notes  (28  L.R.A. (N.S.)  1071)  on  necessity  of  proof  of  law  of  another 
state  in  action  for  alimony  under  decree  therein;  (34  L.R.A. (N.S.)  261-263,  265, 
268,  271;  38  L.R.A. (N.S.)  40)  on  determination  of  case  properly  governed  by  the 
law  of  foreign  country  which  is  not  proved;  (113  Am.  St.  Rep.  877,  880,'  on  pre- 
sumption of  similarity  of  law  of  another  state. 

67  L.  R.  A.  61,  KEENE  SYNDICATE  v.  WICHITA  GAS,  ELECTRIC  LIGHT 

&  P.  CO.  69  Kan.  284,  105  Am.  St.  Rep.  164,  76  Pac.  834,  2  Ann.  Cas.  949. 
Illeg-ai  combination  in  reatraint  of  trade. 

Cited  in  Artie  Ice  Co.  v.  Franklin  Electric  &  Ice  Co.  145  Ky.  38,  139  S.  W. 
1080,  holding  void,  contract  by  one  ice  company  to  sell  entire  output  to  another: 
Mills  v.  Cleveland,  87  Kan.  554,  125  Pac.  58,  holding  valid,  contract  limiting 
right  of  physician  to  practice  specialty  and  to  sell  or  disclose  formulas;  Stewart 
v.  Stearns  &  C.  Lumber  Co.  56  Fla.  592,  24  L.R.A. (N.S.)  658,  48  So.  19,  holiing 
an  agreement  by  large  manufacturing  plant,  employing  many  operatives,  with  a 
merchandise  firm  for  the  issuance  of  pay  tickets  redeemable  in  merchandise  only 
at  store  of  second  party  was  unlawful. 

Cited  in  footnote  to  Eugene  Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which 
sustains  right  to  injunction  against  member  of  former  partnership  agreeing  on 
sale  of  business  not  to  engage  directly  or  indirectly  in  competitive  business  with- 
in specified  city  for  designated  period  from  continuing  in  rival  business  into 
which  he  entered  in  violation  of  such  agreement. 

Cited  in  notes  (15  L.R.A.(N.S.)  849;  52  L.  ed.  U.  S.  867)  on  validity  of  agree- 
ment not  to  compete,  ancillary  to  sale  or  lease  of  property,  as  affected  by  cove- 
nantee's  purpose  to  procure  a  monopoly. 
Enforcement    of    contract    agpalnst    public    policy. 

Cited  in  footnote  to  Woodson  v.  Hopkins,  70  L.R.A.  645,  which  holds  one  con- 
ducting loan  office  and  receiving  rates  of  interest  so  extortionate  as  to  shock 
moral  sense  and  be  against  public  policy  not  entitled  to  aid  of  equity  to  compel 
agent  to  pay  over  money  received  in  business  or  to  obtain  possession  of  property 
pertaining  to  business. 

67  L.  R.  A.  65,  WOLF  v.  NEW  ORLEANS  TAILOR-MADE  PANTS  CO.  113  La. 
388,  37  So.  2. 

67  L.  R.  A.  70,  STATE  EX  REL.  GALLE  v.  NEW  ORLEANS,  113  La.  371,  3« 

So.  999,  2  Ann.  Cas.  92. 
Mandamus  to   compel   issuance   of   liquor   license. 

Cited  in  Montpelier  v.  Mills,  171  Ind.  182,  85  N.  E.  6,  17  Ann.  Cas.  57,  holding 
where  liquor  license  is  wrongfully  withheld,  without  excuse,  applicant  may  have 
mandamus  to  compel  its  issuance. 
Assent  or  remonstrance  of  persons  to  liquor  license. 

Cited  in  New  Orleans  v.  Smythe,  116  La.  688,  6  L.R.A.(N.S.)  725,  114  Am. 
St.  Rep.  566,  41  So.  33,  upholding  constitutionality  of  ordinance  prohibiting 
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issuance  of  liquor  license  unless  petition  therefor  was  accompanied  by  written 
consent  of  property  owners  in  vicinity;  Baton  Rouge  v.  Butler,  118  La.  76,  42 
So.  650,  holding  city  could  require  applicants  for  liquor  license  to  procure  written 
consent  of  property  owners  of  immediate  vicinity  under  charter  power  "to  license, 
regulate  and  restrain"  places  for  the  sale  of  intoxicants. 
Exercise  of  discretion. 

Cited  in  State  ex  rel.  Bank  of  Franklinton  v.  State  Bd.  of  Agriculture  & 
Immigration,  122  La.  682,  48  So.  148,  holding  the  discretion  vested  in  state  boards 
in  passing  on  safety  of  bidders  for  deposit  of  state  funds  must  be  exercised  in 
good  faith  and  on  consideration  of  the  facts. 

Cited  in  note  (18  L.R.A.  (N.S.)  387)  on  discretion  of  local  authorities  as  to 
number  of  liquor  licenses  to  be  granted. 

67  L.  R.  A.  76,  CRICHTON  v.  WEBB  PRESS  CO.  113  La.  167,  104  Am.  St.  Rep. 

500,  36  So.  926. 
Hit  III    of   corporate   officers   to   compensation    for   past    services. 

Cited  in  note    (136  Am.  St.  Rep.  921)    on  right  of  corporate  officers  to  com- 
pensation for  past  services  rendered. 
Liability  of  majority   stockholders  for  misappropriation   of    funds. 

Cited  in  note  (16  L.R.A.  (N.S.)  899)  on  liability  of  majority  stockholders  for 
misappropriation  of  funds  through  corporate  action. 

67  L.  R.  A.  87,  NASHVILLE,  C.  &  ST.  L.  R.  CO.  v.  MILLER,  120  Ga.  453,  47  S. 

E.  959,  1  Ann.  Cas.  210. 
Mitigation  of  damages  by  benefit  from  third  person. 

Cited  in  Bass  v.  Postal  Teleg.  Cable  Co.  127  Ga.  430,  12  L.R.A. (N.S.)  492,  56 
S.  E.  465,  holding  where  one  submits  proposal  by  telegraph  to  purchase  certain 
commodity  for  future  delivery  and  by  negligent  transmission  telegram  reads 
immediate  delivery,  but  on  discovery  of  mistake  seller  is  released  from  liability 
lie  cannot  hold  telegraph  company  liable  on  basis  of  contract  which  might  have 
been  concluded  in  event  sendee  had  accepted  proposal  for  delivery  at  future  time; 
Rome  v.  Rhodes,  134  Ga.  650,  68  S.  E.  330,  holding  where  owner  of  building  sus- 
tains damages  by  change  of  street  grade  by  city,  necessitating  raising  of  roof 
and  walls  of  house,  the  fact  that  house  was  subsequently  destroyed  by  fire  and 
sufficient  insurance  money  received  to  pay  cost  of  raising  walls  inadmissible  as. 
defense  by  city. 
Payment  for  lost  time  as  mitigation  of  damages. 

Cited  in  Illinois  C.  R.  Co.  v.  Porter,  117  Tenn.  24,  94  S.  W.  666,  10  Ann.  Cas. 
789,  holding  salary  paid  by  United  States  government  to  mail  clerk  during  the 
time  he  was  incapacitated  cannot  be  considered  by  jury  in  determining  damagea 
for  injury  occurring  through  another's  negligence. 
Pleading;    damages. 

Cited  in  Wrightsville  &  T.  R.  Co.  v.  Tompkins,  9  Ga.  App.  160,  70  S.  E.  955, 
holding  that  allegation  as  to  pain  authorizes  proof  of  mental  suffering  and  sub- 
mission of  this  element  of  damage  to  jury;  Morgan  v.  Langford,  126  Ga.  61,  54 
S.  E.  818,  holding  in  assault  and  battery  an  allegation  that  act  was  without  cause 
and  was  aggravated  in  act  and  intention  was  sufficient  to  admit  proof  of  humilia- 
tion, and  court  could  properly  charge  that  plaintiff  claimed  damages  for  humilia- 
tion. 
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\  <I  us  i>si  l>i  I  i  i  >     of    statements    of    pain. 

Cited  in  note  (24  L.R.A.  (N.S.)  255)  on  admissibility  of  expression  or  state- 
ments, subsequent  to  injury,  of  present  pain. 

67  L.  R.  A.  97,  GANNON  v.  ALBRIGHT,  183  Mo.  238,  105  Am.  St.  Rep.  471,  81 
S.  W.  1162. 

.Later  phase  of  same  case  in  Gannon  v.  Pauk,  200  Mo.  82,  98  S.  W.  471. 

Related  case  in  Leet  v.  Gratz,   137  Mo.  App.  211,  117  S.  W.  642. 
Remainder  after  fee  or  absolute  power. 

Cited  in  Young  v.  Robinson,  122  Mo.  App.  194,  99  S.  W.  20,  holding  on  a  devise 
to  niece  of  sum  of  money  to  be  held  in  trust  by  her  without  bond  and  free  from 
all  interference  to  the  sole,  separate  and  exclusive  use  of  a  brother  and  at  his 
death  any  remainder  over  to  others,  the  remainders  over  were  void;  Jackson  v. 
Littell,  213  Mo.  598,  127  Am.  St.  Rep.  620,  112  S.  W.  53,  holding  on  devise  to 
wife,  her  heirs  and  assigns,  forever,  "with  privilege  of  selling  or  conveying  by 
deed,"  wife  took  fee  simple  estate,  although  subsequent  provision  of  will  directed 
that  at  death  of  wife  the  estate  should  revert  to  his  son  after  provision  made 
therefrom  for  his  daughters;  Gibson  v.  Gibson,  239  Mo.  505,  144  S.  W.  770,  hold- 
Ing  that  widow  takes  life  estate,  with  full  power  of  disposal  for  value,  under 
gift  of  life  estate  with  power  of  disposal,  followed  by  provision  for  division  of 
property  at  her  death  among  children. 

Cited  in  note   (139  Am.  St.  Rep.  91)   on  devise  over  after  devise  for  life  with 
power  of  disposal. 
Fee  subject  to  contingent  limitation  over. 

Cited  in  Ives  v.  Kimlin,  140  Mo.  App.  300,  124  S.  W.  23,  holding  on  devise  to 
grandchildren,  "absolutely  to  them  and  their  heirs,  but  if  they  die  without  issue 
then  said  real  estate  shall  revert  and  vest  in  heirs  equally,"  the  granchildren 
took  fee  subject  to  be  defeated  on  contingency  of  their  dying  without  children; 
McCune  v.  Goodwillie,  204  Mo.  337,  102  S.  W.  997,  holding  on  devise  to  children 
with  direction  that  either  or  any  of  them  should  die,  leaving  no  child  or  children 
him  surviving,  the  legacies  were  to  go  to  grandchildren  instead  of  being  held  by 
wives  or  husbands  of  decedents,  the  estate  of  any  child  dying  leaving  no  child 
passed  to  the  then  living  grandchildren. 

Distinguished  in  Armor  v.  Frey,  226  Mo.  687,  126  S.  W.  483,  holding  on  devise 
to  children  with  each  one's  interest  on  his  death  to  go  to  his  children  if  he  had 
issue  but  if  not,  to  surviving  children  of  testator,  a  life  estate  was  intended  to  be 
given  children;  Pratt  v.  Saline  Valley  R.  Co.  130  Mo.  App.  192,  108  S.  W.  1099. 
holding  where  testator  devised  land  to  his  daughter  and  her  heirs,  but  directed 
that  they  should  not  sell  nor  contract  any  debts  on  land  until  fifty  years  after 
testator's  death,  the  daughter  to  divide  the  land  equally  .among  her  heirs,  the 
daughter  took  but  a  life  estate. 
Power  of  sale  in  trustees. 

Distinguished  in  O'Day  v.  O'Day,  193  Mo.  96,  4  L.R.A. (N.S.)  934,  91  S.  W. 
921,  holding  direction  that  trustees  should  have  care  and  custpdy  of  estates  of 
two  minor  children  in  trust  until  their  majority,  but  that  real  estate  be  pre- 
served and  not  sold  unless  absolutely  necessary  and  unquestionably  advisable 
does  not  give  to  trustees  power  to  convey  land. 

67  L.  R.  A.  Ill,  GWYNN  v.  CITIZENS'  TELEPH.  CO.  69  S.  C.  434,  104  Am.  St. 

Rep.  819,  48  S.  E.  460. 
Punitive   damages. 

Cited  in  Darlington  County  Fair  &  Driving  Asso.  v.  Atlantic  Coast  Line  R.  Co. 
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90  S.  C.  439,  73  S.  E.  790,  holding  that  punitive  damages  cannot  be  recovered  for 
delay  in  transporting  horse  due  to  failure  to  complete  trestle;  Murray  v. 
Western  U.  Teleg.  Co.  74  S.  C.  68,  54  S.  E.  200,  holding  punitive  damages  cannot 
he  given  for  failure  to  deliver  a  telegram  where  there  is  no  evidence  of  wilful 
or  wanton  conduct;  Sellers  v.  Atlantic  Coast  Line  R.  Co.  77  S.  C.  366,  57  S.  E. 
110'2.  holding  where  bearer  of  return  ticket  not  properly  validated  is  ejected 
by  conductor  of  train  in  manner  not  in  disregard  of  party's  right,  punitive  dam- 
ages cannot  be  recovered  therefor;  Shieder  v.  Southern  R.  Co.  83  S.  C.  461,  65 
S.  E.  631,  holding  punitive  damages  could  not  be  recovered  in  claim  and  delivery 
against  railway  where  evidence  did  not  show  wanton  disregard  of  owner's  right; 
Funderburg  v.  Augusta  &  A.  R.  Co.  81  S.  C.  143,  21  L.R.A.  (N.S.)  869,  61  S.  E. 
1075,  holding  punitive  damages  cannot  be  awarded  to  a  passenger  on  a  street  car 
who  presents  bill  in  payment  of  fare  which  under  rules  of  company  conductor 
was  not  allowed  to  change, and  passenger  at  next  stop  gets  off  without  rudeness 
or  violence  by  conductor;  Sullivan  v.  Southern  R.  Co.  74  S.  C.  394,  54  S.  E.  586, 
(dissenting  opinion),  on  right  to  recover  punitive  damages  for  refusal  by  railroad 
to  check  baggage  beyond  a  junctional  point;  Park  v.  Laurens  Cotton  Mills,  75 
S.  C.  570,  56  S.  E.  234  (dissenting  opinion),  on  propriety  of  award  of  punitive 
damages  on  refusal  to  allow  inspection  of  books  under  warrant  to  seize  goods 
after  notice  of  claim  under  lien. 
Contracts  In  restraint  of  trade. 

Cited  in  State  v.  Virginia-Carolina  Chemical  Co.  71  S.  C.  570,  51  S.  E.  455, 
holding  formation  of  a  holding  company  and  transfer  to  it  of  all  the  plants, 
property  and  good  will  of  other  companies  with  the  intent  to  lessen  full  and  free 
competition  in  an  article  of  commerce  in  an  unreasonable  manner,  was  unlawful 
as  in  unreasonable  restraint  of  trade. 

Cited  in  note  (32  L.R.A.  (N.S.)   494)  on  validity  of  contract  for  exclusive  right 
to  furnish  telephone  service. 
Objections  to   testimony. 

Cited  in  Plunkett  v.  Clearwater  Bleachery  &  Mfg.  Co.  80  S.  C.  312,  61  S.  E. 
431.   holding   objection   to  testimony  which   does   not   show   the   specific   ground 
thereof  at  trial  cannot  be  considered  on  appeal. 
Damages  for  removal  of  telephone. 

Cited  in  note    (39  L.R.A. (N.S.)    652)    on  measure  of  damages  for  removal  of 
telephone. 
Grounds  for  refusal  of  telephone  service. 

Cited  in  note  (30  L.R.A. (N.S.)  1028)  on  right  to  refuse  telephone  service  to 
coerce  payment. 

67  L.  R.  A.  116,  NELSON  v.  NARRAGANSETT  ELECTRIC  LIGHTING  CO.  26 
R.  I.  258,  106  Am.  St.  Rep.  711,  58  Atl.  802. 

Later  appeal  in  29  R.  I.  222,  69  Atl.  1001. 
Proximate  cause. 

Cited  in  Stefanowski  v.  Chain  Belt  Co.  129  Wis.  490,  7  L.R.A. (N.S.)  958,  100 
N.  W.  532,  holding  defective  condition  of  a  machine  was  not  the  proximate  cause 
of  injury  to  an  operative  who  constructs  mechanical  device  which  drew  his  hand 
into  machine  and  the  use  of  which  was  neither  probable  nor  within  reasonable  an- 
ticipation of  ordinarily  prudent  master. 

Cited  in  footnotes  to  Stephenson  v.  Corder,  69  L.R.A.  246,  which  holds  striking 
of  one  horse  of  heavily  loaded  team  by  boy  in  turning  over  hitching  rail  proximate 
cause  of  their  breaking  loose  and  running  over  person;  Cohn  v.  May,  69  L.R.A. 
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800,  which  holds  occupant  of  lower  floors  who  block  stairway  liable  for  injury 
to  tenant  of  upper  floor  who  is  thereby  compelled  to  drop  a  considerable  distance 
to  escape  fire. 
Accident  due  to  trolley  leaving  its  tvire. 

Cited  in  Kansas  City  E.  R.  Co.  v.  Groff,  77  Kan.  553,  95  Pac.  394,  holding  evi- 
dence of  the  release  of  trolley  pole  and  its  striking  against  and  breaking  electric 
light  causing  pieces  to  hit  person  waiting  for  car  was  sufficient  to  present  to  jury 
question  whether  injury  was  caused  by  negligence  of  company. 
Judicial   notice. 

Cited  in  note  (124  Am.  St.  Rep.  26)  on  facts  of  which  courts  will  take  ju- 
dicial notice. 

67  L.  R.  A.  118,  WALDRON'S  PETITION,  26  R.  I.  84,  106  Am.  St.  Rep.  688,  58 

Atl.  453. 
\!i  iur<-   of   interest    in   cemetery   lot. 

Cited  in  Memphis  State  Line  R.  Co.  v.  Forest  Hill  Cemetery  Co.  116  Tenn.  408, 
94  S.  W.  69,  holding  cemetery  association  could  not  mortgage  lots  granted  for 
burial  purposes,  also  citing  annotation  on  this  point. 

Cited  in  note   (3  L.R.A.  (N.S.)   484)    on  injunctive  relief  as  to  cemetery  prop- 
erty, burials,  or  removal  of  remains. 
—  Am  residuary  real  estate  of  testator. 

Cited  in  Robertson  v.  Mt.  Olivet  Cemetery  Co.  116  Tenn.  225,  93  S.  W.  574, 
holding  where  certificate  showing  purchase  is  issued  by  cemetery  association 
to  executors  of  testator,  the  title  remaining  in  the  association,  title  did  not 
pass  under  will  of  testator  of  his  estate  to  his  wife  so  as  to  give  easement  of 
burial  to  children  of  wife  by  former  marriage,  also  citing  annotation  on  this 
point. 

67  L.  R.  A.  126,  MACK  v.  LATTA,  178  N.  Y.  525,  71  N.  E.  97. 
Equitable  remedy  for  fraud. 

Cited  in  Lightfoot  v.  Davis,  198  N.  Y.  274,  29  L.R.A. (N.S.)  126,  139  Am.  St. 
Rep.  817,  91  N.  E.  582,  19  Ann.  Cas.  747,  holding  action  in  equity  for  accounting 
may  be  had  against  the  administrator  of  estate  of  a  thief  who  fraudulently  con- 
cealed the  property  and  fact  of  its  sale  and  receipt  of  proceeds,  although  suit 
for  money  judgment  was  barred  at  time  of  suit. 
Action  a&ainst  corporation  and  individual  to  rescind  purchase  of  stock. 

Cited  in  Cawthra  v.  Stewart,  59  Misc.  43,  109  N.  Y.  Supp.  770,  holding  where 
person  owning  or  controlling  all  the  stock  of  a  corporation  makes  false  repre- 
sentations inducing  a  purchase  of  stock,  the  corporation  and  such  person,  may  be 
joined  in  action  to  rescind  contract  and  recover  money  paid;  Heckendorn  v.  Ro- 
madka,  138  Wis.  423,  120  N.  W.  257,  holding  in  action  for  rescission  and  cancel- 
ation  of  subscription  for  purchase  of  corporate  stock  and  recovery  of  money  paid, 
on  ground  of  false  representations  corporation  and  individual  members  making 
representations  proper  parties  in  proceedings  for  discovery  of  facts;  Lehman- 
Charley  v.  Bartlett,  135  App.  Div.  684,  120  N.  Y.  Supp.  501,  holding  in  action 
for  rescission  of  contract  of  sale  and  recovery  of  amount  paid  for  stock  under 
fraudulent  representations,  both  the  corporation  and  individual  defendants  whose 
false  representations  induced  purchase  conld  be  joined;  Clarke  v.  Mercantile 
Trust  Co.  110  App.  Div.  905,  95  N.  Y.  Supp.  1118  (dissenting  opinion)  on  joinder 
of  defendants  in  action  to  recover  money  paid  for  bonds  and  stock  of  corporation; 
Heckscher  v.  Edenborn,  203  N.  Y.  227,  96  N.  E.  441,  holding  that  syndicate  agree- 
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ment  to  purchase  stock  of  company  of  which  promoter  of  syndicate  was  majority 
owner  may  be  rescinded  for  his  fraud  and  subscribers  may  recover  back  money 
paid  thereunder. 

Distinguished  in  Heckscher  v.  Edenborn,  131  App.  Div.  267,  115  N.  Y.  Supp. 
673,  holding  where  there  is  a  constructive  fraud  on  a  syndicate,  formed  to  take 
over  a  corporation,  subsequent  to  its  organization,  a  stockholder  in  the  syndicate 
cannot  in  action  at  law  for  damages  compel  a  purchase  of  his  stock  but  his  action 
must  be  a  representative  one. 
Separate  actions  for  caneelation  and  deceit. 

Cited  in  Kuechle  v.  Springer,  145  111.  App.  137,  holding  a  decree  canceling 
deed  for  fraud  does  not  preclude  subsequent  action  for  deceit  against  person  who 
procured  execution  of  such  deed  but  was  not  a  party  thereto. 

Cited  in  note  (31  L.R.A.  (N.S.)  913)  on  rescission  for  seller's  fraud  as  affecting 
purchaser's  right  to  damages,  other  than  loss  of  contract. 

67  L.  R,  A.  131,  PEOPLE  v.  MILLS,  178  N.  Y.  274,  70  N.  E.  786. 
Withdrawal   of  public   records. 

Cited  in  People  ex  rel.  Gordon  v.  Butler,  135  App.  Div.  224,  120  N.  Y.  Supp. 
302,  holding  tenement  house  department   records   are  public   records   and   court 
could  not  order  the  caneelation  and  dismissal  therefrom  of  record  violation  there- 
of, on  contention  that  it  constituted  cloud  on  title. 
Entrapment    of   accused   persons. 

Cited  in  Com.  v.  Wasson,  42  Pa.  Super.  Ct.  56,  holding  it  no  defense  to  con- 
spiracy by  councilmen  to  accept  bribes  for  passing  ordinances  that  they  were 
lured  into  act  by  detectives;  Moss  v.  State,  4  Okla.  Crim.  Rep.  251,  111  Pac.  950, 
holding  that  state  is  not  estopped  from  prosecuting  violation  of  prohibition  law 
because  purchase  of  liquor  was  made  at  instance  of  prosecuting  attorney;  People 
v.  Conrad,  102  App.  Div.  568,  92  N.  Y.  Supp.  606,  holding  it  is  no  defense  on  a 
charge  of  attempting  to  commit  abortion  that  arrest  was  made  pursuant  to  a 
plan  of  entrapment. 

Cited  in  footnote  to  State  v.  Currie,  69  L.R.A.  405,  which  holds  mere  fact 
that  person  who  assisted  in  a  burglary  was  a  detective  no  defense  if  detective  did 
not  instigate  the  crime. 

Cited  in  notes   (7  L.R.A.  (N.S.)   757)    on  larceny;   effect  of  owner's  conduct  in 
intentionally  facilitating  taking;    (30  L.R.A. (N.S.)    951)    on  instigation  or  con- 
sent to  crime  for  purpose  of  detecting  criminal  as  defense;   (116  Am.  St.  Rep.  466) 
on  effect  on  extortion  of  fact  that  threatened  person  was  acting  as  decoy. 
Entrapment  as  defense  or  ground  of  objection. 

Cited  in  A.  B.  Dick  Co.  v.  Henry,  149  Fed.  430,  holding  owner  of  patented  ar- 
ticle entitled  to  enjoin  the  infringement  thereof  although  the  owner  afforded  sus- 
pected infringer  opportunity  to  infringe  and  allowed  him  to  do  so  if  he  chose. 
Attempts. 

Cited  in  People  v.  Pisano,  142  App.  Div.  527,  127  N.  Y.  Supp.  204,  holding  that 
one  aiding  another  who  shot  and  wounded  9  third  person  may  be  indicted  for  at- 
tempt to  commit  murder  in  first  degree;  People  v.  Du  Veau,  105  App.  Div.  381, 
94  N.  Y.  Supp.  225,  19  N.  Y.  Crim.  Rep.  276,  holding  where  accused  suggests  to 
another  the  robbery  of  a  third  person  and  procures  deadly  weapon  with  which 
to  effect  purpose  and  accompanies  such  person  to  scene  of  attempted  crime  he  com- 
mits overt  act  and  is  guilty  of  attempt  to  commit  crime;  People  v.  Jaffe,  112  App. 
Div.  523,  98  X.  Y.  Supp.  486,  holding  where  clerk  in  a  store  arranges  with  ac- 
caused  to  purchase  goods  stolen  from  clerk's  employer,  but  afterwards  confesses 
L.  R.  A.  Au.  Vol.  VI.— 72. 
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to  employer  who  has  him  sell  goods  to  accused  under  belief  that  they  are  stolen, 
accused  could  be  convicted  of  attempt  to  commit  a  crime. 
Overt  act. 

Cited  in  People  v.  Conrad,  102  App.  Div.  572,  92  N.  Y.  Supp.  606,  holding  an 
intent  to  commit  abortion  existing,  the  placing  of  woman  in  position  therefor,  the 
preparation  of  her  person  and  of  instruments  to  be  used  were  overt  acts  done  in 
the  process  of  consummation  of  the  offense. 
Parties  to  crime. 

Cited  in  People  v.  Eckerson,  133  App.  Div.  221,  117  N.  Y.  Supp.  418,  holding 
it  for  the  jury  to  determine  whether  accused  was  a  principal  to  the  crime  ot 
maintaining  a  public  nuisance,  the  accused  being  the  owner  of  property  adjoining 
highway  which  he  leased  with  purpose  of  having  tenants  take  out  clay  from  ex- 
cavation in  highway  to  make  brick,  was  present  during  excavation  and  directed 
where  to  dig. 
What  constitutes  asportation. 

Cited  in  note  (29  L.R.A. (N.S.)  39)  on  larceny;  what  constitutes  asportation. 
S  elf  -incrimi  nation. 

Cited  in  State  v.  Petty,  32  Nev.  390,  108  Pac.  934,  Ann.  Cas.  1912D,  223,  hold- 
ing that  order  for  physical  examination  of  murderer  setting  up  defense  of  sadistic 
insanity  does  not  compel  accused  to  testify  against  himself;  People  v.  Furlong,  187 
N.  Y.  212,  79  N.  E.  978,  holding  statement  by  a  claimed  epileptic  to  a  physician 
making  a  physical  examination  professedly  under  direction  of  court  and  after  be- 
ing warned  that  they  might  be  used  against  him,  admissible  against  accused. 

67  L.  R.  A.  146,  HERZOG  v.  TITLE  GUARANTEE  &  T.  CO.  177  N.  Y.  86,  69  N. 
E.  283. 

Later  phase  of  same  case  in  Re  Title  Guarantee  &  T.  Co.  114  App.  Div.  779,  100 
N.  Y.  Supp.  243. 
Construction  of   wills. 

Cited  in  Smith  v.  Dugan,  145  App.  Div.  881,  130  N.  Y.  Supp.  649,  holding  that 
absolute  gift  of  fee  cannot  be  cut  down  by  subsequent  provisions,  unless  words  are 
used  which  clearly  and  unmistakably  show  that  was  intent  of  testator;  Re  Kings 
County  Trust  Co.  69  Misc.  142,  126  N.  Y.  Supp.  287,  holding  that  part  of  residue 
of  which  disposition  fails,  will  not  accrue  in  augmentation  of  remainder  of  resi- 
due, but  devolves  as  undisposed  of;  Simpson  v.  Trust  Co.  of  America,  129  App. 
Div.  203,  113  N.  Y.  Supp.  370,  holding  court  cannot  in  order  to  determine  validity 
of  will  by  a  strained  construction  seek  to  uphold  it. 
Implied  disinheritance  or  exclusion. 

Cited  in  Morgan  v.  Durand,  51  Misc.  536,  101   N.  Y.  Supp.  1002,  holding  the 
fact  that  widow  and  son  were  given  life  estate  by  will  did  not  prevent  vesting  in 
them  all  the  remainder  of  the  estate  not  effectually  disposed  of  by  the  will. 
As  to  joint  or  common  tenancy  of  several  takers. 

Cited  in  Schneider  v.  Heilbron,  115  App.  Div.  727,  101  N.  Y.  Supp.  152,    (dis- 
senting opinion),   on  construction   to  give  beneficiaries   in   will  title  as  tenants 
in  common  rather  than  as  joint  tenants. 
—  Time  of  vesting'. 

Cited  in  Woodruff  v.  Woodruff,  72  Misc.  255,  129  N.  Y.  Supp.  860,  holding  that 
legacy  to  widow  for  life  and  on  her  death  to  certain  persons  vested  on  death 
of  testator;  Re  Keogh,  47  Misc.  43,  95  N.  Y.  Supp.  191,  holding  where  there  is  no 
gift,  but  by  direction  trustees  are  to  pay  at  a  future  time,  the  vesting  in  the 
beneficiary  will  not  take  place  until  that  time  arrives;  National  Park  Bank  v. 
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Billings,  144  App.  Div.  547,  129  N.  Y.  Supp.  846    (dissenting  opinion),  to  point 
that  where  trustees  are  directed  to  pay  at  future  time,  vesting  in  beneficiary 
will  not  take  place  until  that  time. 
—  As  to  perpetuities. 

Cited  in  Beatty  v.  Godwin,  127  App.  Div.  105,  111  N.  Y.  Supp.  373,  holding 
if  paramount  purpose  of  testator  was  to  confine  an  entire  fund  in  a  trust  until 
the  death  of  his  wife  and  daughter  and  attainment  by  grandson  of  age  of  twenty- 
six  years,  it  must  be  construed  as  single  trust  and  void  as  offending  statute 
against  perpetuities,  although  such  events  might  not  transpire  in  order  in  which 
testator  anticipated. 

Cited  in  footnote  to  Graham  v.  Whitridge,  66  L.R.A.  408,  which  holds  that  dis- 
positions made  under  power  of  appointment  conferred  by  will  must  be  viewed  as 
though  they  had  been  written  in  and  formed  part  of  will  in  determining  whether 
exercise  of  such  power  violated  rule  against  perpetuities. 
As  to  intestacy  of  particular  funds. 

Cited  in  Re  Title  Guarantee  &  T.  Co.  46  Misc.  546,  95  N.  Y.  Supp.  59,  hold- 
ing where  testator  devises  residue  of  estate  to  be  held  in  trust  for  two  lives  in 
being,  and  also  sum  to  be  set  aside  so  as  to  produce  annuity  for  widow  and  at  her 
death  to  be  disposed  of  "in  respect  to  principal  of  residuary  estate,"  the  sum  to 
set  apart  for  widow  will  on  her  death  be  distributed  not  according  to  residuary 
clause  but  equally  to  heirs. 
Bequests  to  a  class  or  to  individuals. 

Cited  in  Re  King,  200  N.  Y.  198,  34  L.R.A.(N.S.)  951,  93  N.  E.  484,  21  Ann. 
Cas.  412,  Reversing  135  App.  Div.  782,  119  N.  Y.  Supp.  869,  holding  that  be- 
quest to  nephews  and  nieces  of  testatrix's  late  husband,  who  were  living  at  time 
of  his  death,  is  one  to  individuals,  and  not  to  class;  Schell  v.  Carpenter,  50  Misc. 
406,  100  JS:.  Y.  Supp.  554,  holding  where  gift  is  to  a  class,  uncertain  in  number  to 
be  ascertained  at  future  time,  the  share  of  each  depends  for  its  amount  upon 
ultimate  number;  Schmidt  v.  Jewett,  127  App.  Div.  381,  111  N.  Y.  Supp.  680,  on 
validity  of  gift  to  a  class. 
Partial  invalidity  of  will  or  trust. 

Cited  in  Herzig  v.  Herzig,  140  App.  Div.  518,  125  N.  Y.  Supp.  402,  holding 
entire  trust  void,  where  valid  part  is  inseparably  connected  with  unlawful  ac- 
cumulation of  income;  Central  Trust  Co.  v.  Egleston,  185  N.  Y.  33,  77  N.  E.  989, 
holding  if  will  is  invalid  because  of  creating  a  perpetuity  for  three  lives  in  being, 
the  whole  will  falls,  and  annuity  created  as  part  thereof  cannot  be  enforced; 
People's  Trust  Co.  v.  Flynn,  113  App.  Div.  684,  99  N.  Y.  Supp.  979,  holding  void 
testamentary  disposition  is  not  made  valid  by  refusal  of  one  of  the  beneficiaries 
to  accept  the  benefit  of  its  provisions. 
Annuities. 

Cited  in  People's  Trust  Co.  v.  Flynn,  106  App.  Div.  83,  94  N.  Y.  Supp.  436, 
holding  trust  to  pay  annuities  may  be  created. 
Suspension  of  power  of  alienation. 

Cited  in  Bailey  v.  Buffalo  Loan  Trust  &  S.  D.  Co.  75  Misc.  31,  132  N.  Y.  Supp. 
513,  holding  invalid,  bequests  of  trust  fund  to  children  of  testator's  son,  each 
child  on  reaching  full  age  to  receive  such  proportion  of  fund  as  number  of  children 
then  living  should  hear  to  fund;  Re  Trumble,  137  App.  Div.  490,  122  N.  Y.  Supp. 
763  (dissenting  opinion),  on  invalidity  of  bequest  to  testator's  sisters  and  on 
death  of  any  sister  to  her  heirs;  Walter  v.  Walter,  60  Misc.  390,  113  N.  Y.  Supp. 
465  holding  a  devise  in  trust  limited  to  fifty  years  from  death  of  testator  invalid 
and  unenforceable;  New  York  L.  Ins.  &  T.  Co.  v.  Cary,  120  App.  Div.  268,  105  N. 
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Y.  Supp.  125,  holding  rule  for  testing  validity  of  provision  for  suspension  of  power 
of  alienation  is  not  what  has  actually  happened  or  was  expected  to  happen,  but 
what  might  have  happened;  Morton  Trust  Co.  v.  Sands,  322  App.  Div.  693,  107 
N.  Y.  Supp.  698,  holding  validity  of  attempted  disposition  alleged  in  violation 
of  statute  against  perpetuities  is  to  be  determined  not  by  the  event  but  by  the 
possibility;  Stewart  v.  Woolley,  121  App.  Div.  535,  106  N.  Y.  Supp.  99,  holding  it 
an  unlawful  suspension  on  power  of  alienation  to  devise  to  executors  of  real  es- 
tate to  sell  at  such  time  within  five  years  as  they  may  be  able  to  obtain  a  named 
amount,  at  expiration  of  such  time  if  premises  remain  unsold  to  sell  at  such  price 
as  they  may  deem  best;  Rong  v.  Haller,  109  Minn.  198,  26  L.R.A.(N.S.)  829,  123 
N.  W.  471,  holding  a  suspension  of  absolute  power  of  alienation  for  a  fixed  period 
however  short,  without  reference  to  lives  in  being,  is  void;  Re  Perry,  48  Misc.  294, 
96  N.  Y.  Supp.  879,  holding  there  is  an  unlawful  suspension  of  the  power  of 
alienation  where  will  provides  annuity  for  fixed  number  of  years  and  that  at 
end  of  such  period  residuary  estate  should  be  distributed  among  annuitants  and 
if  any  should  die  without  issue  before  distribution  the  share  of  such  annuitant 
to  go  to  survivors. 

Distinguished  in  Robb  v.  Washington  &  J.  College,  103  App.  Div.  359,  93  N. 
Y.  Supp.  92,  upholding  endowment  to  a  college  for  particular  charitable  use,  ac- 
companied by  stipulation  that  college  should  pay  from  portion  of  the  income 
annuities  to  certain  beneficiaries  in  being  and  on  death  of  survivor  the  whole 
income  to  be  used  by  college  in  carrying  out  purpose  of  endowment. 

67  L.  R.  A.  153,  SWAN  v.  WESTERN  U.  TELEG.  CO.  63  C.  C.  A.  550,  129  Fed. 

318. 

Related  case  in  Hall  v.  Western  U.  Teleg.  Co.  89  C.  C.  A.  449,  162  Fed.  657. 
Negligent    failure    to   give    notice    of    impossibility    to    transmit    telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Harris,  91  Ark.  605,  24  L.R.A.  (N.S.)  1285, 
121  S.  W.  1051,  holding  telegraph  company  liable  for  damage  caused  by  negligent 
failure  of  operator  at  sending  station  that  message  could  not  be  delivered  at 
destination  until  next  day  because  such  station  was  not  a  night  station,  at  which 
time  message  was  sent;  Postal  Teleg.  Cable  Co.  v.  Nichols,  16  L.R.A.  (N.S.)  874, 
89  C.  C.  A.  585,  159  Fed.  647,  holding  where  telegraph  company  is  advised  by  con- 
tents of  message  of  its  importance  and  the  necessity  of  prompt  delivery,  its  failure 
within  ten  minutes  after  receiving  message  for  transmission  to  advise  sender  of 
break  in  line  causing  interruption  of  transmission,  so  that  another  means  of 
communication  could  be  procured  was  negligence  for  which  company  was  liable; 
Box  v.  Postal  Teleg.  Cable  Co.  28  L.R.A.(N.S.)  571,  91  C.C.A.  172,  165  Fed.  143, 
holding  where  telegraph  company  is  informed  of  importance  of  message,  its 
failure  to  advise  sender  that  message  could  not  be  delivered  because  office  at 
other  end  was  closed,  there  being  other  means  of  communication,  it  was  guilty 
of  negligence  for  which  it  could  be  held  liable. 

Cited  in  notes    (16  L.R.A.    (N.S.)    870)   on  duty  to  notify  sender  of  telegram 
of  delay  in  transmission  or  delivery;    (24  L.R.A. (N.S. )   1283)   on  duty  to  inform 
sender  of  telegram  that  terminal  office  is  closed. 
Damages  for   failure   to   deliver   telegram. 

Cited  in  McNeil  v.  Postal  Teleg.-Cable  Co.  154  Iowa,  248,  38  L.R.A. (N.S.) 
731,  134  N.  W.  611,  holding  that  loss  of  contract  which  would  have  been  closed 
at  a  profit  is  element  of  damages;  Barker  v.  Western  U.  Teleg.  Co.  134  Wis.  155, 
14  L.R.A. (N.S.)  537,  126  Am.  St.  Rep.  1017,  114  N.  W.  439,  holding  loss  of  profits 
may  be  recovered  by  physician  for  failure  to  deliver  telegram  inviting  him  to  come 
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to  place  to  treat  patient,  the  physician  being  engaged  in  building  up  practice  in 
such  place,  and  patient  being  desirous  of  being  treated  by  such  physician. 

Cited  in  notes   (27  L.R.A.  (N.S.)   641)   on  loss  of  profits  as  element  of  damages 
for  failure  to  transmit  telegram ;    (30  L.R.A.  (N.S.)  1137)  on  damages  recoverable 
for  delay  in  delivery  of  telegram. 
Right  of  addressee  of  telegram   to  sue   for  delay. 

Cited  in  note  (30  L.R.A. (N.S.)    1117)  on  right  of  addressee  of  telegram  to  sue 
for  delay  in  delivery. 
Duty   of   telegraph  company   to   discover  unknown   sendee. 

Cited  in  note  (22  L.R.A.  (N.S.)  761)  on  duty  of  telegraph  company  to  discover 
unknown  sendee. 

67  L.  R.  A.  161,  FIREMEN'S  FUND  INS.  CO.  v.  OREGON,  R.  &  NAV.  CO.  45  Or. 

53,  76  Pac.  1075,  2  Ann.  Cas.  360. 
Action  by  Insurer  against  one  negligently  causing  fire. 

Cited  in  Fireman's  Fund  Ins.  Co.  v.  Oregon  R.  &  Nav.  Co.  58  Wash.  335,  108 
Pac.  770,  holding  that  railroad  negligently  setting  fire  to  property,  cannot,  in  ac- 
tion by  insurer  holding  assignment  of  insured's  cause  of  action,  object  that  plain- 
tiff does  not  own  entire  cause  of  action,  after  admitting  that  it  had  settled  with 
insured  for  loss  in  excess  of  policy. 
Joint  parties  in  action  on  insurance  policies. 

Cited  in  Royal  Ins.  Co.  v.  Miller,  199  U.  S.  370,  50  L.  ed.  234,  26  Sup.  Ct.  Rep. 
46,  holding  assignee  of  policy  of  insurance  may  be  joined  as  party  plaintiff  in 
action  by  mortgage  creditor  of  assured  to  enforce  his  rights  to  avails  of  insurance. 

67  L.  R.  A.  166,  STATE  EX  REL.  LIVINGSTONE  v.  WILLIAMS,  45  Or.  314, 
77  Pac.  965. 

67  L.  R.  A.  175,  RICHARDS  v.  TRAVELERS'  INS.  CO.  18  S.  D.  287,  100  N.  W. 

428. 
Accident   within   Insurance   policy. 

Cited   in   footnote  to  Jarnagin  v.   Travelers'   Protective  Asso.   68   L.R.A.  499, 
which    holds   that    failure   of    police   officers   to   protect    insured   while   in  their 
charge  from  assaults  by  other  persons  will  not  take  his  killing  out  of  provision 
against  recovery  in  case  of  death  from  intentional  injuries. 
Voluntary   exposure   to   danger. 

Cited  in  notes   (22  L.R.A.(N.S.)   783;   139  Am.  St.  Rep.  713)   on  voluntary  ex- 
posure to  unnecessary  danger  within  meaning  of  insurance  policy. 
Exemption  against  accident   OH   trains. 

Cited  in  note  (22  L.R.A. (N.S.)  1257)  an  exemption  in  accident  policy  against 
accident  on  railroad  trains. 

67  L.  R.  A.  179,  STATE  v.  MARSH,  134  N.  C.  184,  47  S.  E.  6. 
Correction  off  judgment  record. 

Cited  in  Durham  v.  Eno  Cotton  Mills,  144  N.  C.  715,  11  L.R.A. (N.S.)  1169,  57 
S.  E.  465,  holding  Supreme  Court  may  correct^  its  entry  of  judgment  so  as  to  make 
it  express  the  true  decision  and  judgment  of  the  court. 
Amendment  of  defect*  in  pleading*. 

Cited  in  Lassiter  v.  Norfolk  &  C.  R.  Co.  136  N.  C.  97,  48  S.  E.  642,  1  Ann. 
Caa.  456,  as  to  refusal  of  leave  to  amend  complaint  on  ground  of  lack  of  power. 
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67  L.  R.  A.  195,  BROWN  v.  AMERICAN  FREEHOLD  LAND  MORTG.  CO.  97 

Tex.  599,  80  S.  W.  985. 

Later  appeal  in  54  Tex.  Civ.  App.  454,  118  S.  W.  1106. 
Conspiracy  to  destroy  another's   Huh  is. 

Cited  in  Cobbey  v.  State  Journal  Co.  77  Neb.  639,  ]13  N.  W.  224  (dissenting 
opinion),  on  right  of  action  for  attempting  to  destroy  another's  business  by 
bringing  of  suit  and  making  of  false  statement  as  to  such  party's  product. 

Cited  in  notes  (22  L.R.A.  (N.S.)  1225)  on  liability,  in  absence  of  element  of 
conspiracy,  for  driving  away  another's  customers;  (103  Am.  St.  Rep.  499)  on 
boycotting. 

Distinguished  in  Grand  Lodge  S.  H.  T.  v.  Schuetze,  36  Tex.  Civ.  App.  551,  83 
S.  W.  241,  holding  the  fact  that  officers  of  a  grand  lodge  having  legal  right  to 
dissolve  local  lodge,  from  improper  motives  do  not  invite  member  of  dissolved 
lodge  to  join  a  new  lodge  does  not  give  her  right  of  action  for  conspiracy  to  de- 
prive her  of  her  membership. 

67  L.  R.  A.  200,  KINGSLEY  v.  MERRILL,  122  Wis.  185,  99  N.  W.  1044,  2  Ann. 

Cas.  748. 
Uniformity   of  taxation. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  643,  108  N.  W.  557,  up- 
holding law  changing  taxation  of  railroad  property  from  indirect  to  ad  valorem 
method,  as  against  contention  that  effect  of  law  was  to  relieve  owners  of  real 
estate  generally  incumbered  by  mortgage  of  tax  burdens  thereon,  but  did  not  re- 
lieve railroads  having  property  so  situated;  Nunnemacher  v.  State,  129  Wis.  230, 
9  L.R.A.(N.S.)  138,  108  N.  W.  627,  9  Ann.  Cas.  711  (dissenting  opinion),  dis- 
cussing invalidity  for  lack  of  uniformity  of  inheritance  tax  law. 
Property  within  taxation  laws. 

Cited  in  State  ex  rel.  Heyl  v.  Hinkel,  139  Wis.  43,  119  N.  W.  815,  upholding 
law  declaring  every  mortgage  on  real  estate  in  the  state  shall  be  taxed  against 
the  mortgagee  as  interest  in  real  estate,  although  there  is  other  security  for  the 
debt;  State  v.  Chicago  &  N.  W.  R.  Co.  128  Wis.  546,  108  N.  W.  594,  holding  gross 
earnings  of  railroad  are  property  within  constitutional  authorization  for  taxes 
on  property. 

67  L.  R.  A.  209,  GOODWIN  v.  CLAYTOR,  137  N.  C.  224,  107  Am.  St.  Rep.  479, 

49  S.  E.  173. 
Priorities  of  nonresident   creditors. 

Cited  in  Holshouser  v.  Gold  Hill  Copper  Co.  138  N.  C.  258,  70  L.R.A.  188,  50  S. 
E.  650,  holding  where  by  law  of  state  of  incorporation  state  is  given  lien  for  in- 
corporation fees  in  case  of  insolvency,  such  state  is  not  entitled  to  preference  over 
domestic  creditors  in  administration  of  corporation's  assets  in  another  state: 
Bacon  v.  Felthous,  103  Minn.  391,  115  N.  W.  205,  holding  attaching  creditor 
can  occupy  no  better  position  with  respect  to  the  garnishee  than  could  the  princi- 
pal defendant  in  a  suit  by  him  against  the  garnishee  and  subject  to  the  same 
conditions  on  the  right  to  payment. 
Garnishment  of  nonresident's  property  . 

Cited  in  Starkey  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  114  Minn.  32,  —  L.R.A. 
(N.S.)  — ,  130  N.  W.  540,  holding  that  debt  from  corporation  doing  business 
in  this  state  to  one  not  doing  business  here  is  subject  to  garnishment;  Wright 
v.  Southern  R.  Co.  141  N.  C.  170,  53  S.  E.  831,  holding  where  personal  service  in 
principal  suit  brought  in  another  state  is  had  on  defendant,  failure  to  notify 
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him  of  garnishment  proceedings  does  not  invalidate  payments  made  by  gar- 
nishee;  Currie  v.  Golconda  Min.  &  Mill.  Co.  157  N.  C.  218,  72  S.  E.  980,  holding 
that  jurisdiction  over  nonresident  can  only  be  had  by  levying  attachment  on  his 
property  in  state,  and  it  will  not  authorize  personal  judgment  against  him; 
May  v.  Getty,  140  N.  C.  319,  53  S.  E.  75,  holding  where  court  acquires  jurisdic- 
tion of  nonresident  defendant  only  to  the  extent  of  property  attached  in  the 
state,  the  levy  and  sale  under  general  execution  on  a  judgment  against  said  de- 
fendant was  effective  as  to  property  attached. 

Annotation  cited  in  McShane  v.  Knox,  103  Minn.  270,  20  L.R.A.  (N.S.)  272,  114 
N.  W.  955,  on  garnishment  of  debts  at  the  place  where  debtor  may  be  found; 
Shuttleworth  &  Co.  v.  Marx  &  Co.  159  Ala.  422,  49  So.  83,  on  right  to  subject,  by 
garnishment,  debt  due  nonresident  creditor,  not  appearing  nor  personally  served. 

Cited  in  notes    (35   L.R.A.  (N.S.)    1156)    on   recovery  of  judgment   for  exempt 
claim    pending   garnishment    in    another    state;     (36   L.R.A. (N.S.)    422)    on   cor- 
porate bonds  as  subject  of  attachment  as  tangible  property. 
Exemption   of   \vui;«'«   of  nonresident. 

Cited   in   ^A  ierse  v.  Thomas,   145   N.   C.  268,   15   L.R.A.  (N.S.)    1013,   122  Am. 
St.  Rep.  446,  59  S.  E.  58,  holding  wages  of  nonresident  are  exempt  from  attach- 
ment. 
Jurisdiction    over    foreigrn   corporations. 

Cited   in  Summit  Silk  Co.  v.  Kinston  Spinning  Co.  154  N.  C.  429,  70  S.  E. 
820,  Ann.   Cas.   1912A,   897,  holding  that  court  has  jurisdiction  to  appoint   re- 
ceiver of  foreign  corporation. 
Garnishment  ef  unearned  salary. 

Cited  in  Bambrick  v.  Bambrick  Bros.  Constr.  Co.  152  Mo.  App.  77,  132  S.  AY. 
322,  holding  that  wages  unearned  when  notice  of  garnishment  was  served  on  em- 
ployer, but  earned  before  garnishee  filed  his  answer,  are  subject  to  garnishment. 

Cited  in  note   (20  L.R.A.  (N.S.)   913),  on  garnishment  of  unearned  salary. 
Evasion    of    local    exemption    laws. 

Cited  in  note  (15  L.R.A. (N.S.)  1009)  on  injunction  against  suit  in  another 
state  to  evade  local  exemption  laws. 

67  L.  R.  A.  227,  McNEILL  v.  DURHAM  &  C.  R.  CO.  132  N.  C.  510,  95  Am.  St. 

Rep.  641,  44  S.  E.  34,  135  N.  C.  682,  47  S.  E.  765. 
Stipulations  by   carrier  against   liability   for   negligence. 

Cited  in  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  255, 
65  S.  E.  965  ( dissenting  opinion ) ,  on  right  of  carrier  to  stipulate  against  liability 
in  carriage  of  live  stock. 
In   free   pass. 

Cited  in  Marable  v.  Southern  R.  Co.  142  N.  C.  562,  25  S.  E.  355,  holding  as  a 
carrier  of  passengers  is  not  an  insurer  introduction  of  pass  containing  assump- 
tion of  risk  of  accident  by  passenger  was  harmless  error  in  action  by  injured 
passenger. 

Cited  in  note  (37  L.R.A.(N.S.)  237)  on  validity  of  stipulation  in  pass  limiting 

carrier's  liability. 

TiTerHrVassor  v.  Atlantic  Coast  Line  R.  Co.  142  N.  C.  70,  7  L.R.A. (N.S.)  951, 
54  S.  E.  849,  9  Ann.  Cas.  535,  holding  one  who  boards  freight  train  under  illegal 
agreement  for  employment,  to  ride  to  and  from  certain  point,  is  neither  an  em- 
ployee nor  passenger  to  whom  company  is  liable  for  injuries  from  explosion  of 
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Person  riding-  on  void  ticket  or  pass. 

Cited  in  John  v.  Northern  P.  R.  Co.  42  Mont.  46,  32  L.R.A.(N.S.)  97,  111 
Pac.  632,  holding  that  one  is  not  prevented  from  holding  carrier  liable  for  injury 
by  fact  that  he  was  traveling  on  pass  which  carrier  was  prohibited  from  giving; 
Fitzmaurice  v.  New  York,  N.  H.  &  H.  R.  Co.  192  Mass.  161,  6  L.R.A.(N.S.)  1148, 
116  Am.  St.  Rep.  236,  78  N.  E.  418,  7  Ann.  Cas.  586,  holding  one  not  a  passenger 
who  obtains  reduced  fare  ticket  by  fraudulent  representations;  Gabbert  v.  Hackett, 
135  Wis.  91,  14  L.R.A.  (N.S.)  1073,  115  N.  W.  345,  holding  policeman  who  enters 
street  car  in  the  belief,  in  good  faith,  that  he  could  ride  free  in  accordance  with 
custom  allowing  such  free  rides,  he  is  none  the  less  a  passenger  because  such  cus- 
tom is  contrary  to  law  against  free  transportation. 

Cited  in  notes   (5  L.R.A.  (N.S.)   722)   on  degree  of  care  owed  to  free  passenger 
in  absence  of  contract  stipulation;    (14  L.R.A. (N.S.)    527)    on  liability  to  pas- 
sengers traveling  on  illegal  passes. 
Damages  for  injuries  to  passenger. 

Cited  in  Williams  v.  Carolina  &  W.  R.  Co.  144  N.  C.  504,  12  L.R.A.(N.S.)  193, 
57  S.  E.  216,  12  Ann.  Cas.  1000,  holding  one  who  places  himself  in  relation  of  pas- 
senger with  carrier  can  recover  actual  damages  for  improper  failure  of  carrier 
to  stop  train  on  signal  at  station  to  take  on  such  passenger  resulting  in  injury  to 
such  passenger;  Ammons  v.  Southern  R.  Co.  140  N.  C.  200,  52  S.  E.  731,  holding 
where  passenger  is  wrongfully  ejected  he  may  recover  fair  and  just  compensation 
for  the  injury,  including  actual  loss  in  time  or  money,  physical  inconvenience  and 
mental  suffering  and  humiliation. 
Anti-pass  legislation. 

Pited  in  Schuyler  v.  Southern  P.  Co.  37  Utah,  606,  109  Pac.  458,  holding  carrier 
not  relieved  from  liability  for  injury  to  employee  because  he  is  riding  on  pass  in 
violation  of  law;  State  v.  Martyn,  82  Neb.  233,  23  L.R.A. (N.S.)  222,  117  N.  W. 
719,  17  Ann.  Cas.  659,  upholding  constitutionality  of  anti-pass  law,  making 
it  an  offense  to  receive  free  transportation  by  one  who  does  not  give  the  major 
part  of  his  time  to  service  of  the  railroad,  as  against  contention  that  it  impaired 
obligations  of  existing  contract. 

Cited  in  note    (23   L.R.A. (N.S.)    219)    as  to  whether   issued   pass   as   part  of 
consideration  for  contract  is  within  statute  prohibiting  free  transportation   of 
discrimination. 
In  pari  dellcto. 

Cited  in  E.  S.  Shelby  Vinegar  Co.  v.  C.  L.  Hawn  &  Son,  149  N.  C.  357,  63  S.  E. 
78,  holding  where  intoxicants  were  sold  in  prohibited  territory  and  contract  for 
sale  and  delivery  made  therein,  both  buyer  and  seller  are  in  pari  delicto  and 
action  could  not  be  maintained  for  price. 
— —  Defense  to  liability  of  railroad  company  for  Injuries. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Bondurant,  107  Va.  524,  15  L.R.A.(N.S.)  447, 
122  Am.  St.  Rep.  867,  59  S.  E.  1091,  holding  where  minor  knowingly  misrepre- 
sents his  age  in  order  to  secure  position  as  student  fireman,  knowing  of  rule 
forbidding  employment  of  minors,  he  cannot  recover  for  injuries  received  by  him 
while  riding  on  engine  occasioned  by  rear  end  collision;  Lloyd  v.  North  Carolina 
R.  Co.  151  N.  C.  540,  45  L.R.A.(N.S.)  381,  66  S.  E.  604,  holding  company  not 
liable  for  injuries  to  fireman  who  is  injured  while  violating  statute  making  it  a 
misdemeanor  to  work  more  than  sixteen  out  of  twenty-four  hours,  although  he 
was  acting  under  company's  orders. 
Newspaper  contracts  against  public  policy. 

Cited  in  King  v.  Raleigh  &  P.  Sound  R.  Co.  147  N.  C.  266,  125  Am.  St.  Rep. 
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546,  60  S.  E.  1133,  15  Ann.  Cas.  40,  holding  contract  by  editor  of  newspaper  for 
sale  of  his  editorial  columns  and  influence  in  an  election  for  the  issuance  of  bonds 
was  invalid  and  unenforceable  as  against  public  policy. 

Cited  in  note  (55  L.  ed.  U.  S.  305)   on  exchange  of  transportation  for  advertis 
ing  as  within  statute  prohibiting  discrimination  in  rates. 
Items  of  daimtft'es  for  tort. 

Cited  in  Carmichael  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  157  N.  C.  25,  39 
L.R.A.(N.S.)  653,  72  S.  E.  619,  Ann.  Cas.  1913B,  1117,  holding  that  damages 
for  wrongful  removal  of  telephone  may  include  compensation  for  inconvenience 
and  humiliation  and  for  anxiety  increased  by  loss  of  communication  with  sick 
relative. 

67  L.  R.  A.  251,  GODWIN  v.  CAROLINA  TELEPH.  &  TELEG.  CO.  136  N.  C. 

258,  103  Am.  St.  Rep.  941,  48  S.  E.  636,  1  Ann.  Cas.  203. 
Refusal  of  service  by  telephone  companies. 

Cited  in  Huffman  v.  Marcy  Mutual  Teleph.  Co.  143  Iowa,  592,  23  L.R.A.  (N.S.) 
1012,  121  N.  W.  1033,  holding  telephone  company  may  refuse  service  to  one  who 
persistently  violates  rule  as  to  profane  and  vulgar  language,  but  it  cannot  remove 
line  of  user  who  after  warning  ceases  profane  language. 

67  L.  R.  A.  253,  STONE  v.  SEATTLE,  30  Wash.  65,  70  Pac.  249. 

Later  appeal  in  33  Wash.  648,  74  Pac.  808. 
Liability  of  municipality  for  defects  in  streets. 

Cited  in  note  (20  L.R.A.(N.S.)  534,  535,  538,  689)  on  liability  of  municipality 
for  defects  or  obstructions  in  streets. 
Defective  plan  of  construction. 

Cited  in  note  (37  L.R.A. (N.S.)   1150)  on  municipal  liability  for  defective  plan 
of  street  construction. 
—  Contributory   negligence. 

Cited   in  note    (16  L.R.A. (N.S.)    466)    on  negligence   in  attempting  to   cross, 
after  dark,  defective  or  obstructed  street. 
Duty   to   light    streets. 

Cited  in  note    (13  L.R.A.  ( N.S. ).  1168)    on  duty  to  light  streets. 
Public  and  private  rights  in   streets. 

Cited  in  Lund  v.  Idaho  &  W.  N.  R.  Co.  50  Wash.  578,  126  Am.  St.  Rep.  916,  97 
Pac.  665,  holding  property  owners  abutting  on  street  has  interest  in  street  in 
addition  to  general  interest  of  public,  and  may  recover  compensation  for  loss 
sustained  by  the  building  of  a  street  railway  thereon. 

67  L.  R.  A.  271,  NORMILE  v.  NORTHERN  P.  R.  CO.  36  Wash.  21,  77  Pac.  1087. 
Liability  for  loss  of  freight  after  arrival. 

Cited  in  McGregor  v.  Oregon  R.  &  Nav.  Co.  50  Or.  537,  14  L.R.A.(N.S.)  672, 
93  Pac.  465,  holding  where  consignment  of  freight  reaches  destination  liability 
of  carrier  continues  as  such  until  reasonable  time  for  removal  by  consignee  after 
notice  of  arrival,  notwithstanding  custom  to  allow  car  to  remain  on  siding  and  be 
unloaded  from  such  place  after  notice  to  consignee;  Fisher  v.  Northern  P.  R.  Co. 
49  Wash.  260,  126  Am.  St.  Rep.  867,  94  Pac.  1073,  holding  where  goods  arrive  at 
destination  and  are  placed  by  carrier  in  warehouse,  carriers  liability  as  carrier 
continues  where  consignee  is  denied  opportunity  of  removal  at  time  because  way 
bills  were  not  made  out  and  loss  occurs. 
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Cited  in  notes    (8  L.R.A.  (N.S.)    241,  243)    on   reasonable  time  for  removal  of 
goods  after  which  liability  of  carrier  as  such  terminates;    (18  L.R.A.  (N.S.)   429) 
on  necessity  of  notice  of  arrival  of  goods  to  reduce  carrier's  liability  to  that  of 
warehouseman. 
Sufficiency  of  notice  of  arrival  of  freight. 

Cited  in  Southern  R.  Co.  v.  W.  T.  Adams  Machinery  Co.  165  Ala.  446,  51  So. 
779,  holding  that  manner  of  notice  immaterial  if  consignee  has  actual  notice. 
Delivery   of   freight   where   there   ia   no    depot. 

Cited  in  Reid  v.  Southern  R.  Co.  149  N.  C.  426,  63  S.  E.  112,  holding  a  carrier 
cannot  refuse  to  accept  freight  for  transportation  because  no  depot  was  main- 
tained at  destination. 

67  L.  R.  A.  275,  DEER  TRAIL  CONSOL.  MIX.  CO.  v.  MARYLAND  CASUALTY 

CO.  36  Wash.  46,  78  Pac.  135. 
jVotice   to  insurer  against  employers'  liability. 

Cited  in  Hope  Spoke  Co.  v.  Maryland  Casualty  Co.  102  Ark.  9,  38  L.R.A. (N.S.) 
67,  143  S.  W.  85,  holding  notice  to  broker  sufficient,  if  insurer  receives  it  in 
ample  time  to  investigate  claim;  Aronson  v.  Frankfort  Acci.  &  Plate  Glass  Ins. 
Co.  9  Cal.  App.  478,  99  Pac.  537,  holding  where  policy  provided  that  immediately 
after  accident  notice  thereof  should  be  given  insurer,  a  notice  nine  months  after 
accident  insufficient. 

Cited  in  notes  (16  L.R.A. (N.S.)  401)  as  to  when  insured  is  so  charged  with 
knowledge  of  accident  as  to  come  within  provision  of  indemnity  policy  requiring 
notice  to  insurer;  (38  L.R.A. (N.S.)  64)  on  delay  in  giving  notice  of  claim  under 
employers'  indemnity  policy. 

67  L.  R.  A.  280,  STATE  v.  IDE,  35  Wash.  576,  102  Am.  St.  Rep.  914,  77  Pac. 
961,  1  Ann.  Cas.  634. 

Related  case  in  40  Wash.  682,  82  Pac.  993. 
Validity  of  poll  tax  laws. 

Cited  in  Thurston  County  v.  Tenino  Stone  Quarries,  44  Wash.  353,  9  L.R.A. 
(N.S.)  307,  87  Pac.  634,  12  Ann.  Cas.  314,  upholding  statute  authorizing  levy 
of  poll  tax  on  male  residents  between  certain  ages  and  providing  for  payment 
by  employer  of  employee's  poll  tax  and  deduction  thereof  from  employee's  com- 
pensation. 

Cited  in  note  (13  L.R.A. (N.S.)  901)  on  constitutionality  of  poll  tax  as  affected 
by  exemptions. 

Overruled  in  part  Tekoa  v.  Reilly,  47  Wash.  206,  13  L.R.A. (N.S.)  902,  91  Pac. 
769,  upholding  constitutionality  of  poll-tax  statute  in  so  far  as  it  exempted  male 
and  females  under  twenty-one  years  of  age. 
Legislative   classifications. 

Cited  in  Sperry  &  H.  Co.  v.  Tacoma,  68  Wash.  254,  —  L.R.A. (N.S.)  — ,  122 
Pac.  1060,  holding  trading  stamp  ordinance  requiring  license  valid;  Seaboard  Air 
Line  R.  Co.  v.  Simon,  56  Fla.  557,  20  L.R.A. (N.S.)  132,  47  So.  1001,  16  Ann. 
Cas.  1234,  holding  an  unreasonable  classification  for  legislative  regulation  a  stat- 
ute imposing  penalty  on  railroads  alone  for  failing  to  pay  claim  within  prescribed 
time  after  its  filing. 

67  L.  R.  A.  286,  TONEY  v.  STATE,  141  Ala.  120,  109  Am.  St.  Rep.  23,  37  So.  332, 

3  Ann.  Cas.  319. 
Validity  of  laws  penalizing  breach  of  contracts  to  labor. 

Cited  in  State  v.  Mix,  165  Ala.  128,  51  So.  754,  holding  valid  law  penalizing 
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interference  with  another's  servants;  Ex  parte  Drayton,  153  Fed.  992,  declaring 
unconstitutional  a  statute  rendering  one  liable  to  prosecution  for  a  misdemeanor 
who  after  receiving  advances  for  labor  thereafter  willfully  "and  without  just 
cause"  fails  to  perform  reasonable  service  required  of  him  by  contract;  Ex  parte 
Hollman,  79  S.  C.  18,  21  L.R.A.  (N.S.)  248,  60  S.  E.  19,  14  Ann.  Cas.  1105,  de- 
claring unconstitutional  a  law  referring  exclusively  to  farm  labor  contracts  which 
makes  it  a  misdemeanor  for  one  to  receive  advance  for  labor  to  be  rendered  and 
thereafter  willfully  and  without  just  cause  fail  to  render  services  required  by 
contract. 

Cited  in  note  (21  L.R.A. (N.S.)  243)  on  constitutionality  of  statute  providing 
for  imprisonment  for  breach  of  contract  of  labor  or  rental. 

Distinguished  in  State  v.  Murray,  116  La.  660,  40  So.  930,  7  Ann.  Cas.  957, 
upholding  statute  imposing  punishment  by  imprisonment  on  one  who  willfully 
obtains  compensation  for  labor  and  violates  contract  by  not  performing  any 
labor  and  does  not  tender  back  value  of  compensation  advanced;  Bailey  v.  State, 
158  Ala.  24,  48  So.  498,  upholding  amended  statute  providing  that  employee  who 
with  intent  to  defraud  contracts  in  writing  to  serve  another  and  receives  part 
payment  therefor  and  quits  employment  without  returning  compensation  or 
performing  service,  shall  be  punished  as  for  crime;  Bailey  v.  State,  219  U.  S.  237, 
55  L.  ed.  200,  31  Sup.  Ct.  Rep.  145,  reversing  161  Ala.  83,  49  So.  886,  holding 
void,  amended  statute  providing  that  one  who  fraudulently  contracts  to  render 
services  and  after  receiving  compensation  fails  to  render  service  or  return  com- 
pensation shall  be  punishable  as  for  larceny. 

67  L.  R.  A.  288,  VAN  DUSEN  v.  BIGELOW,  13  N.  D.  277,  100  N.  W.  723. 
Good  faith  iu  agency. 

Cited  in  Hanna  v.  Haynes,  42  Wash.  291,  84  Pac.  861,  holding  agent  employed 
by  purchaser  to  buy  land  is  guilty  of  constructive  fraud  in  concealing  from  prin- 
cipal fact  that  he  received  a  commission  from  seller  for  making  sale. 

Cited  in  footnote  to  State  v.  Edwards,  69  L.R.A.  667,  which  holds  that  if  com- 
mission merchants  purchase  grain  consigned  to  them  and  subsequently  sells  same 
at  an  advance,  such  sale  inures  to  benefit  of  consignor. 
Equitable  relief  from   fraud  in  purchase  of  land. 

Cited  in  Johnson  v.  Carter,  143  Iowa,   100,  120  N.  W.  320,  holding  one  who 
has  been  defrauded  of  his  title  to  land  who  brings  defrauding  person  in  court 
of  equity  on  demand  for  rescission,  can  recover  damages  where  it  is  shown  land 
has  been  conveyed  to  innocent  purchaser. 
l<  itilii    of  broker  to  purchase  realty  listed   with  him. 

Cited  in  note  (20  L.R.A. (N.S.)  1163)  on  right  of  broker  to  purchase  realty 
listed  with  him. 

67  L.  R.  A.  292,  STATE  v.  PHILLIPS,  119  Iowa,  652,  94  N.  W.  229. 
Justifiable  homicide  in  effecting  an  arrest. 

Cited  in  State  v.  Smith,  —  Iowa,  — ,  70  L.R.A.  247,  footnote  p.  246,  101  N. 
W.  110,  holding  officer  has  no  right  to  take  human  life  in  enforcing  an  arrest 
for  misdemeanor,  even  though  without  such  force  the  wrongdoer  may  escape; 
Richards  v.  Burgin,  159  Ala.  287,  49  So.  294,  17  Ann.  Cas.  898,  holding  an  officer 
in  lawful  pursuit  of  felon  may  kill  him  if  necessary  to  prevent  his  escape,  but 
holding  plea  of  justification  by  officer  insufficient  which  alleged  that  killing  rea- 
sonably appeared  necessary  in  order  to  prevent  escape  without  showing  efforts 
made  to  overtake  felon  by  pursuit. 
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Cited  in  footnote  to  State  v.  Coleman,  69  L.R.A.  381,  which  holds  police  officer 
killing  person  whom  he  is  attempting  to  arrest  guilty  of  criminal  offense  if  he 
uses  more  force  than  is  reasonably  necessary  to  effect  his  purpose. 
Recall   of  grand  jury. 

Cited  in  State  v.  Heft,  148  Iowa,  619,  127  N.  W.  830,  holding  that  court  can 
order  grand  jury  to  be  reconvened. 

67  L.  R.  A.  313,  WARE  v.  HALL,  138  Mich.  70,  110  Am.  St.  Rep.  301,  101  N.  W. 

47. 

67  L.  R.  A.  315,  RE  TEOPFER,  12  N.  M.  372,  78  Pac.  53. 

Revocation  of  Trills. 

Cited  in  note  (130  Am.  St.  Rep.  631)  on  implied  revocation  of  will  from  change 
in  condition  and  circumstances  of  testator  other  than  marriage  or  birth  of  is- 
sue, 
By  marriage. 

Cited  in  Hoy  v.  Hoy,  93  Miss.  754,  25  L.R.A.  (N.S.)  185,  136  Am.  St.  Rep. 
548,  48  So.  903,  17  Ann.  Cas.  1137,  holding  that  marriage  alone  does  not  revoke 
will;  Re  Petridge,  47  Wash.  84,  91  Pac.  634,  holding  marriage  of  testatrix  re- 
vokes antenuptial  will  it  containing  no  provision  for  husband  and  there  being 
no  marriage  contract,  under  statute  declaring  marriage  shall  revoke  sucli  will 
unless  it  provides  for  husband,  or  he  be  provided  for  by  marriage  contract. 

Cited  in  notes  (5  L.R.A. (N.S.)  1085)  on  effect  of  subsequent  marriage,  followed 
by  birth  of  child,  to  revoke  woman's  will;  (34  L.R.A. (N.S.)  102)  on  effect  of 
statute  making  husband  heir  or  wife  upon  rule  that  marriage  alone  witnout  issue 
will  not  revoke  woman's  will. 

Distinguished  in  Re  Adler,  52  Wash.  543,  100  Pac.  1019,  holding  where  testator 
makes  provision  in  will  for  woman  and  subsequently  marries  her  the  will  is  not 
revoked,  he  dying  without  issue,  under  statute  revoking  will  by  marriage  unless 
wife  be  provided  for  by  will. 

67  L.  R.  A.  319,  FRAZIER  v.  WESTERN  U.  TELEG.  CO.  45  Or.  414,  78  Pac. 

330,  2  Ann.  Cas.  396. 
Rights  of  addressee  to  sue  for  negligent  transmission  of  telegram. 

Cited  in  McGehee  v.  Western  U.  Teleg.  Co.  169  Ala.  121,  53  So.  205,  Ann.  Cas. 
1912B,  512,  holding  that  sendee  can  sue  in  tort  for  negligent  delay  in  delivery 
of  telegram;  Younker  v.  Western  U.  Teleg.  Co.  146  Iowa,  509,  125  N.  W.  577, 
holding  that  broker  receiving  erroneous  message  to  buy  stock  has  no  cause  of 
action  against  telegraph  company;  Stewart,  M.  &  Co.  v.  Postal  Teleg.  Cable  Co. 
131  Ga.  34,  18  L.R.A. (N.S.)  694,  127  Am.  St.  Rep.  205,  61  S.  E.  1045,  holding  as 
telegraph  company  owes  duty  to  serve  public  with  due  care,  it  is  liable  to  sendee 
for  negligent  transmission  of  message  in  tort  action  for  breach  of  its  public 
duty;  Anniston  Cordage  Co.  v.  Western  U.  Teleg.  Co.  161  Ala.  219,  30  L.R.A. 
(N.S.)  1121,  135  Am.  St.  Rep.  124,  49  So.  770,  holding  addressee  cannot  recover 
damages  for  delay  in  delivering  telegram  where  it  does  not  on  its  face  disclose 
it  was  for  benefit  of  sendee  and  company  is  not  so  informed;  McLeod  v.  Pacific 
Teleph.  Co.  52  Or.  29,  18  L.R.A. (N.S.)  954,  95  Pac.  1009,  16  Ann.  Cas.  1241, 
Denying  rehearing  of  52  Or.  25,  15  L.R.A.(N.S.)  811,  94  Pac.  568,  16  Ann.  Cas.' 
1239,  holding  sendee  may  recover  damages  sustained  by  negligent  delay  in  de- 
livery where  interest  of  or  benefit  to  sendee  is  communicated  to  company;  M. 
M.  Stone  &  Co.  v.  Postal  Teleg.  Co.  31  R.  I.  178,  29  L.R.A. (N.S.)  796,  76  Atl. 
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762,  holding  that  rule  that  claim  for  damages  must  be  made  within  sixty  days 
ia  binding  on  addressee;  McMillan  v.  Western  U.  Teleg.  Co.  60  Fla.  142,  29  L.R.A. 
(N.S.)  896,  53  So.  329  (dissenting  opinion),  to  point  that  message  "We  want 
some  brick.  When  are  you  going  to  ship?"  puts  telegraph  company  on  notice 
that  loss  to  addressee  may  follow  nondelivery. 

Cited  in   note    (30  L.R.A.(N.S.)    1127,   1129,   1136)    on   right   of   addressee   of 
telegram  to  sue  for  delay  in  delivery. 
Dantag-es  to  third  persons  from  negligent  transmission  of  telegram. 

Cited  in  Helms  v.  Western  U.  Teleg.  Co.  143  N.  C.  389,  8  L.R.A. (N.S.)  252, 
118  Am.  St.  Rep.  811,  55  S.  E.  831,  10  Ann.  Cas.  643,  holding  third  person  not 
named  in  telegram  or  interest  mentioned  to  company  cannot  recover  for  mental 
anguish  for  failure  to  deliver  message;  Holler  v.  Western  U.  Teleg.  Co.  149  N. 

C.  339,  19  L.R.A.(N.S.)   476,  63  S.  E.  92,  holding  where  message  is  addressed  to 
husband   alone   and   wife's   interest   is   not   disclosed,   and   her   interest   was   not 
conveyed  to  company,  she  cannot  recover  for  mental  anguish  for  delay  in  send- 
ing message  announcing  death  of  her  sister. 

67  L.  R.  A.  322,  STATE  v.  QUIGLEY,  26  R.  I.  263,  58  Atl.  905,  3  Ann.  Cas. 

920. 
Comment  on  evidence  by  court. 

Cited  in  Berry  v.  State,  4  Okla.  Grim.  Rep.  209,  31  L.R.A. (N.S.)  853,  111  Pac. 
676;  Culpepper  v.  State,  4  Okla.  Grim.  Rep.  119,  31  L.R.A. (N.S.)  1175,  140  Am. 
St.  Rep.  668,  111  Pac.  679, — upholding  instruction  as  to  presumption  of  inno- 
cence; Desantelle  v.  Nasonville  Woolen  Co.  28  R.  I.  265,  66  Atl.  579,  holding 
under  statute  allowing  judge  to  sum  up  the  evidence  the  judge  is  not  forbidden 
from  emphasizing  such  evidence  as  he  considers  most  important. 

67  L.  R.  A.  331,  STATE  EX  REL.  HOWELLS  v.  METCALF,  18  S.  D.  393,  100  N. 

W.  923. 
Judicial   relief  in   primary   elections. 

Cited  in  Morrow  v.  Wipf,  22  S.  D.  153,  115  N.  W.  1121,  holding  that  duty  of 
court  as  to  primary  elections  is  done  when  it  gives  effect  to  legislative  will  as 
expressed  in  valid  statutes;  Walling  v.  Lansdon,  35  Idaho,  300,  97  Pac.  396,  hold- 
ing where  legislature  has  regulated  method  and  manner  of  holding  primary  elec- 
tions, the  selection  of  delegates,  and  conduct  and  control  of  conventions,  the 
court  will  go  beyond  inquiry  as  to  acts  of  party  authorities  with  reference  to 
such  matters  and  inquire  whether  legal  rights  of  citizens  participating  therein 
have  been  infringed  by  party  authorities  or  convention;  Healey  v.  Wipf,  22  S. 

D.  348,  117  N.  W.  521;   Riter  v.  Douglass,  32  Nev.  427,  109  Pac.  444,— holding 
primary  law  constitutional. 

In   factional   party   disputes. 

Cited  in  State  ex  rel.  Long  v.  Rexford,  21  S.  D.  88,  109  N.  W.  216,  holding 
that  organized  political  party  cannot  have  at  one  time  more  than  one  candidate 
for  same  office;  Nelson  v.  King,  21  S.  D.  52,  109  N.  W.  649,  refusing  mandamus 
to  compel  county  auditor  to  print  in  republican  column  name  of  person  desig- 
nated as  republican  in  nominating  petition;  State  ex  rel.  Garn  v.  Marshall 
County,  167  Ind.  283,  78  N.  E.  1016,  holding  court  will  not  determine  questions 
of  a  political  character,  but  as  between  a  dissenting  local  political  organization 
and  representatives  of  general  body  the  courts  will  deny  to  them  rights  belonging 
to  regular  membership;  State  ex  rel.  Cook  v.  Houser,  122  Wis.  557,  100  N.  W. 
964,  holding  where  controversy  between  factions  of  a  political  party  concerns 
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prerogatives  of  the  state  and  affects  liberties  of  the  people,  the  court  will  assume 

jurisdiction  thereof. 

Premature    issuance   of   mandamus. 

Cited  in  State  ex  rel.  Dawson  v.  Chicago,  B.  &  Q.  R.  Co.  85  Kan.  653,  118  Pac. 
872,  holding  that  mandamus  to  compel   railroads  to  connect  tracks   is  not  pre- 
maturely instituted  before  time  for  compliance  with  order  of  railroad  commis- 
sioners, where  railroads  answered  that  they  would  not  obey. 
Judicial   notice  of  customs. 

Cited  in  note   (124  Am.  St.  Rep.  55)    on  judicial  notice  of  customs. 

67  L.  R.  A.  340,  ALABAMA  G.  S.  R.  CO.  v.  BALDWIN,  113  Tenn.  409,  82  S.  W. 

487,  3  Ann.  Cas.  916. 
Liability  for  neg'ligeuce  of  vice  principal. 

Cited   in   footnote  to   Beresford   v.   American   Coal   Co.   70   L.R.A.   257,   which 
holds  mine  owner  liable  for  act  of  superintendent  who  has  general  command  of 
operation   of  mine  in  sending  engineer   away   from   engine  operating   cage   hoist 
and  attempting  to  operate  same  himself  with  knowledge  of  his  incompetency. 
Who  are   fellow   servants. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  418,  45  So.  761,  holding 
that  conductor  is  not  fellow  servant  with  brakeman  and  flagman. 

67  L.  R.  A.  343,  STATE  v.  MONTGOMERY,  181  Mo.  19,  79  S.  W.  693,  2  Ann. 

Cas.  261. 
Information   for  robbery. 

Cited  in  State  v.  Moore,  203  Mo.  627,  102  S.  W.  537,  holding  information  for 
robbery  not  defective  in  not  informing  accused  of  the  nature  of  the  instrument 
or  means  by  which  he  put  prosecuting  witness  in  fear  of  immediate  injury  to  his 
person;  State  v.  Carroll,  214  Mo.  400,  21  L.R.A. (N.S.)  311,  113  S.  W.  1051, 
holding  information  for  robbery  sufficient  although  it  fails  to  charge  intent  to 
deprive  owner  of  use  of  property  without  his  consent  where  it  alleges  attempt  to 
commit  robbery  of  witness  against  his  will. 

Cited  in  note   (21  L.R.A. (N.S.)    315,  316)   as  to  whether  indictment  involving 
felonious  taking  may  lay  ownership  in  one  in  possession  as  agent,  bailee,  etc. 
'Waiver  of  verification   of   information. 

Cited  in  Re  Talley,  4  Okla.  Grim.  Rep.  405,  31  L.R.A.  (N.S.)  810,  112  Pac.  36, 
holding  that  verification  of  information  for  misdemeanor  is  waived  by  pleading 
to  information  without  moving  to  quash  it. 

Cited  in  note  (31  L.R.A. (N.S.)  807)  on  waiver  of  verification  of  information. 
Elements    of    robbery. 

Cited  in  note   (135  Am.  St.  Rep.  481)   on  nature  and  elements  of  robbery. 

67  L.  R.  A.  353,  KAUFMANN  v.  LIGGETT,  209  Pa.  87,  103  Am.  St.  Rep.  988, 

58  Atl.  129. 
Injunction  against  action   to  recover  possession   of  demised   premises. 

Cited  in  Smith  v.  Smith,  15  Luzerne  Leg.  Reg.  381,  20  Pa.  Dist.  R.  1045,  dis- 
missing injunction,  because  plaintiff  had  adequate  remedy  by  appeal;  Wilson  v. 
Wilson,  36  Pa.  Co.  Ct.  128,  19  Pa.  Dist.  R.  490,  holding  equity  will  enjoin  pro- 
ceedings to  dispossess  tenant  from  premises  under  lease  obtained  by  fraud; 
Danzer  v.  Hersker,  34  Pa.  Co.  Ct.  253,  holding  equity  will  not  enjoin  proceedings 
at  law  by  landlord  to  recover  possession  of  demised  premises  for  nonperfonnane? 


1151  L.  R.  A.  CASES  AS  AUTHORITIES.  [ti?  L.R.A.  3->9 

of  covenant  in  lease,  in  absence  of  fraud,  accident,  mistake,  unlawful  action  or 
complicated  question  of  law;  Adler  v.  Schilling,  33  Pa.  Co.  Ct.  349,  13  Luzerne 
Leg.  Reg.  291,  holding  equity  cannot  enjoin  proceedings  at  law  to  recover 
possession  of  demised  premises  by  lessee  of  landlord,  in  absence  of  fraud,  acci- 
dent or  mistake,  or  complicated  question  of  law;  Sprout  v.  Mussina,  16  Pa.  Dist. 
R.  305,  holding  equity  will  enjoin  a  second  action  by  plaintiff  for  possession  un- 
der Landlord  and  Tenant  Act  for  the  same  cause  before  another  alderman  after 
action  has  been  decided  for  defendant. 

Distinguished  in  Sherman  v.  Delaware  &  A.  Teleg.  &  Teleph.  Co.  36  Pa.  Super. 
Ct.  495,  holding  tenant  cannot  maintain  bill  in  equity,  containing  no  allegation 
of  facts  sufficient  to  establish  fraud,  praying  that  defendant  be  enjoined  from 
proceeding  to  recover  possession  of  premises  until  expiration  of  lease  so  long  as 
rent  is  promptly  paid;  Stein  v.  Rafferty,  58  Pittsb.  L.  J.  293,  dissolving  pre- 
liminary injunction  against  interference  with  tenant's  possession  under  oral  ex- 
tension on  ground  that  terms  of  lease  were  uncertain. 
Effect  of  failure  of  appraisal  to  ascertain  contract  rights. 

Cited  in  Parsons  v.  Ambos,  121  Ga.  104,  48  S.  E.  696,  holding  where  land  is 
exchanged  under  stipulation  for  appraisal  of  values,  a  failure  of  the  appraisers 
did  not  give  either  a  right  of  rescission  of  the  contract. 

Distinguished  in  North  Coast  R.  Co.  v.  Kraft  Co.  63  Wash.  258,  115  Pac.  97, 
holding  that  court  cannot  eleven  months  after  expiration  of  original  term  require 
an  arbitration,   where  lease  contemplates  adjustment  of  rent  before  its  expira- 
tion. 
Validity   of   renewal   agreements. 

Cited  in  Slade  v.  Lexington,  141  Ky.  220,  32  L.R.A. (N.S.)  205,  132  S.  W.  404, 
holding  that  agreement  between  water  company  and  municipality  that  contract 
shall  be  renewed  at  certain  time  on  such  terms  as  are  mutually  agreed  upon  at 
that  time  is  valid. 

Cited  in  notes  (32  L.R.A. (N.S.)  202)  on  stipulation  in  contract  to  renew  on 
terms  to  be  agreed  upon ;  ( 123  Am.  St.  Rep.  460 )  on  validity  and  construction  of 
covenants  for  renewal  of  leases. 

67  L.  R.  A.  359,  RADEY  v.  McCURDY,  209  Pa.  306,  103  Am.  St.  Rep.  1009,  58 

Atl.  558. 
Ri^ht  of  tenant  to  remove  fixtures. 

Cited  in  Ogden  v.  Garrison,  82  Neb.  307,  17  L.R.A. (N.S.)  1138,  117  N.  W. 
714,  holding  that  execution  of  new  lease,  not  reserving  fixtures,  does  not  deprive 
tenant  of  right  to  remove  them;  Thomas  v.  J.  W.  Gayle  &  Co.  134  Ky.  335,  28 
L.R.A. (N.S.)  769,  135  Am.  St.  Rep.  412,  120  S.  W.  290,  holding  trade  fixtures 
placed  by  tenant  in  store  are  not  abandoned  by  acceptance  of  new  lease  con- 
taining no  reservation  of  right  of  removal  at  expiration  of  lease;  Stopper  v. 
Kantner,  29  Pa.  Super.  Ct.  54,  on  acquisition  of  title  to  trade  fixtures  by  land- 
lord by  revocation  of  permission  to  remove  after  termination  of  tenancy. 

Cited  in  footnote  to  Bergh  v.  Herring-Hall-Marvin  Safe  Co.  70  L.R.A.  756, 
which  holds  boilers,  engines,  shafting,  and  heating  apparatus  placed  in  building 
by  tenant  to  carry  on  business  therein  and  capable  of  easy  removal  without 
injury  to  building  removable  as  trade  fixtures. 

Cited  in  note  (1  L.R.A. (N.S.)  1203)  on  effect  of  renewing  tenancy  without 
reserving  right  to  remove  fixtures. 
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67  L.  R.  A.  362,  CLEMENS  v.  CONNECTICUT  MUT.  L.  INS.  CO.  184  Mo.  46, 

105  Am.  St.  Rep.  526,  82  S.  W.  1. 
Compensation  before  taking  of  property  for  public  use. 

Cited  in  Vanderburgh  v.  Minneapolis,  98  Minn.  339,  6  L.R.A.(N.S.)    745,  108 
N.  W.  480,  holding  where  damages  from  the  condemnation  of  a  street  are  merely 
consequential,  it  was  not  necessary  to  a  valid  condemnation  that  compensation 
for  taking  be  first  paid. 
Injunction. 

Cited  in  Edwards  v.  Thrash,  26  Okla.  476,  138  Am.  St.  Rep.  975,  109  Pac.  832, 
holding  that  abutter  cannot  enjoin  municipality  from  changing  grade  of  street 
until  compensated  for  damages;  Pratt  v.  Saline  Valley  R.  Co.  130  Mo.  App.  186, 
108  S.  W.  1099,  holding  property  owner  could,  where  land  is  appropriated  with- 
out condemnation  proceeding,  bring  action  for  land  appropriated  and  for  dam- 
ages for  injury  to  remainder  by  construction  of  railroad,  the  remedy  provided 
by  statute  for  ascertainment  of  damages  on  exercise  of  right  of  eminent  domain 
by  railroad  not  being  exclusive;  Medley  v.  Berry,  143  Mo.  App.  642,  128  S.  W. 
225,  holding  where  railroad  is  authorized  to  build  track  on  alley  abutting  prop- 
erty owners  cannot  enjoin  its  construction  until  alleged  damages  to  them  shall 
have  been  first  paid,  but  they  may  sue  for  damages  after  track  is  laid. 

67  L.  R.  A.  369,  MERRIFIELD  v.  CANAL  COMRS.  212  111.  456,  72  N.  E.  405, 

587. 
Res  adjndicata. 

Cited  in  Chicago  Title  &  T.  Co.  v.  Moody,  233  111.  636,  84  N.  E.  656 ;  Leigh  v. 
National  Hollow  Brake-Beam  Co.  224  111.  81,  79  N.  E.  318,— holding  if  controlling 
fact  or  question  material  to  the  determination  of  a  cause  has  been  adjudicated 
in  former  suit  before  court  of  competent  jurisdiction,  and  same  question  is  again 
at  issue  between  the  parties,  its  former  adjudication  will  be  conclusive,  irrespec- 
tive of  similarity  of  causes  of  action:  South  Park  Comrs.  v.  Montgomery,  Ward  & 
Co.  248  111.  337,  93  N.  E.  910,  21  Ann.  Cas.  127  (dissenting  opinion),  on  appli- 
cation of  doctrine  of  res  judicata  to  what  might  have  been  decided. 
Practical  construction  of  riskts  of  parties. 

Cited  in  Consolidated  Coal  Co.  v.  Jones  &  A.  Co.   120  111.  App.  149,  holding 
where  contract  of  sale  of  coal  is  silent  as  to  who  is  to  furnish  cars  for  its  trans- 
portation,  but  parties   by   acts   and   conduct   had   so   construed   same   that   such 
obligation  was  on  seller,  he  will  be  estopped  to  claim  a  different  construction. 
Grant    of   easement. 

Cited  in  note  (15  L.R.A.  (N.S.)  293)  on  limitation  of  unrestricted  easement  to 
reasonable  use. 

67  L.  R.  A.  406,  RE  KENNEDY,  144  Cal.  634,  103  Am.  St.  Rep.  117,  78  Pac.  34, 

1  Ann.  Cas.  634. 
Sufficiency  of  evidence   to   find   an   indictment. 

Cited  in  People  v.  Hatch,  13  Cal.  App.  529,  109  Pac.  1097,  holding  that  court 
cannot  inquire  into  sufficiency  or  competency  of  evidence  before  grand  jury,  to 
invalidate  indictment;  Brobeck  v.  Superior  Ct.  152  Cal.  289,  92  Pac.  646,  holding 
prohibition  will  not  lie  to  restrain  proceeding  with  trial  of  accused  under  an  in- 
dictment on  the  ground  that  there  was  no  evidence  produced  before  grand  jury 
tending  to  show  guilt  of  accused. 
Habeas  corpus  to  review. 

Cited  in  Ex  parte  Vice,  5  Cal.  App.  154,  89  Pac.  983,  holding  where  prisoner 
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is  unlawfully  committed  and  held  to  answer  by  judge  of  city  police  court  on 
criminal  charge  of  embezzlement  without  reasonable  or  probable  cause,  he  is  en- 
titled a  discharge  on  habeas  corpus  proceedings. 

67  L.  R.  A.  408,  IOWA  PIPE  &  TILE  CO.  v.  CALLAXAN,   125  Iowa.  358,   106 

Am.  St.  Rep.  311,  101  N.  W.  141,  .3  Ann.  Cas.  7. 
-Assessments    for   local    improvements. 

Cited  in  Wead  v.  Omaha,  73  Nob.  326,  102  N.  W.  675,  holding  where  there  is  a 
practical  confiscation  of  owner's  property  for  public  improvement  it  is  "grossly 
unjust"  and  subject  to  review  in  an  equitable  action  under  statutory  authori- 
zation; Kinston  v.  Wooten,  150  X.  C.  300,  63  S.  E.  1061,  holding  where  there  is 
a  marked  disproportion  between  the  burden  imposed  by  assessment  for  local 
improvement  and  any  possible  benefit  as  to  make  it  clearly  manifest  that  the 
principal  of  equality  had  been  entirely  ignored  and  gross  injustice  done,  a 
court  may  interfere  and  afford  proper  relief. 

Cited  in  note   (28  L.R.A.  (X.S.)    3175,  1198)    on  assessments  for  improvements 
by  front-foot  rule. 
Necessity  of   legal    procetlure. 

Cited  in  Edwards  v.  Ocala,  58  Fla.  219,  50  So.  421,  holding  a  municipality 
may  be  given  power  to  require  a  county  to  make  proper  improvement  of  streets 
upon  which  county  property  fronts  within  the  municipality,  under  legislative 
power  to  provide  for  government  of  municipalities  and  prescribe  their  juris- 
diction and  powers,  but  such  must  be  done  legally. 
Liability  of  city  where  payment  was  to  be  from  special  fund. 

Cited  in  Martin-Strelau  Co.  v.  Dubuque,  149  Iowa,  4,  127  N.  W.  1013,  holding 
that  one  furnishing  supplies  for  waterworks,  on  failure  of  council  to  levy  tax 
therefor,  can  recover  as  upon  implied  promise  to  pay;  Hedge  v.  Des  Moines,  141 
Iowa,  15,  119  N.  W.  276,  holding  city  would  be  liable  for  work  done  under  con- 
tract for  local  improvements  although  payment  was  to  be  in  assessment  certifi- 
cates legally  assessed  although  assessment  could  not  lawfully  be  made;  Rogers 
v.  Omaha,  82  Neb.  325,  117  N.  W.  119,  holding  city  liable  for  building  of  sidewalk 
under  contract  with  contractor  although  contract  provided  that  work  done  by  con- 
tractor should  be  paid  for  in  warrants  drawn  against  special  fund  to  be  created 
by  assessments  against  the  lots  and  contractor  agreed  to  receive  warrants  in  full 
satisfaction  of  claim,  but  no  fund  was  created. 

Cited  in  note  (32  L.R.A.  (N.S.)  166)  on  liability  of  municipality  failing  to 
enforce  assessments  for  improvements. 

67  L.  R.  A.  412,  ADAMS  EXP.  CO.  v.  WALKER,  119  Ky.  121,  83  S.  W.  106. 
Conflict    of   laws    as    to    carrier's    liability. 

Cited  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Hansford,  125  Ky.  43,  100  S.  W. 
251,  holding  carrier's  liability  for  loss  of  goods  occurring  in  state  of  delivery 
is  to  be  governed  by  law  of  such  state  although  contract  of  carriage  was  made 
in  another  state;  Howard  v.  Western  U.  Teleg.  Co.  119  Ky.  634,  84  S.  W.  764, 
7  Ann.  Cas.  1065,  holding  where  telegram  sent  in  one  state  is  negligently  trans- 
mitted causing  delay  in  delivery  in  another  state  at  residence  of  addressee,  caus- 
ing damage  to  addressee,  contract  is  governed  by  law  of  latter  state;  Western 
U.  Teleg.  Co.  v.  Lacer,  122  Ky.  842,  5  L.R.A.(N.S.)  754,  121  Am.  St.  Rep.  502, 
93  S.  W.  34,  holding  where  telegram  is  sent  from  one  state  into  another  and 
there  is  delay  in  delivery  in  latter  the  law  of  such  state  governs  the  liability  of 
L.  R.  A.  Au.  Vol.' VI.— 73. 
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company  although  negligent  act  causing  delay  occurred  in  state  where 
was  sent. 

Cited  in  notes    (5  L.R.A.  (N.S.  )    426)   on  refusal  to  give  effect  to  foreign  con- 
tract exempting  carrier  from  liability;    (18  L.R.A.  (N.S.)   878,  879,  883)   on  con- 
flict of  laws  as  to  carrier's  contracts. 
Stipulations    contrary    to    statutes    of    limitation. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Spinks,  119  Ky.  275,  69  L.R.A.  269,  83  S. 
W.  615,  7  Ann.  Gas.  913,  holding  provision  in  life  policy  providing  no  suit  shall 
be  brought  after  one.  year  from  death  of  insured  is  void  as  against  public  policy 
where  statute  prescribes  a  longer  term  for  bringing  such  action. 
Contract  exempting  carrier  from  liability  for  loss. 

Cited  in  Chesapeake  &  0.  R.  Co.  v.  O'Gara,  K.  &  Co.  144  Ky.  566,  139  S.  W. 
803,  holding  that  carrier  cannot  limit  liability  by  notice  to  shipper,  a  special  or 
express  contract  being  necessary;  Louisville  &  N.  R.  Co.  v.  Smith,  123  Tenn.  712, 
134  S.  W.  866,  holding  void,  contracts  limiting  liability,  where  valuations  are 
from  one-half  to  one-fourth  of  market  value  of  stock  shipped;  Southern  Exp.  Co. 
v.  Fox,  131  Ky.  261,  133  Am.  St.  Rep.  241,  115  S.  W.  184,  holding  special  contract 
for  transportation  fixing  value  of  property  to  determine  rate  and  limiting  carrier's 
liability  for  loss  void  under  constitution  prohibiting  contract  exempting  carrier 
from  common  law  value,  but  recovery  for  actual  value  cannot  be  had  where  ship- 
per has  deceived  carrier  as  to  value. 
Presumption  of  negligence  of  carrier. 

Cited  in  Decker  v.  Missouri  P.  R.  Co.  149  Mo.  App.  538,  131  S.  W.  118,  holding 
that  mere  facts  that  live  stock  is  lost  and  that  circumstances  of  loss  are  suffered 
to  remain  unexplained  are  presumptive  of  negligence  of  carrier. 
Burden  of  proof  as  to  loss  of  goods  by  carrier. 

Cited  in  Way  v.  Southern  R.  Co.  132  Ga.  684,  64  S.  E.  1066,  holding  where  goods 
for  shipment  are  received  in  good  condition  by  initial  carrier  but  part  thereof 
are  delivered  in  damaged  condition  by  final  carrier  burden  of  proving  it  was  not 
liable  for  the  damage  is  shifted  to  such  final  carrier. 

67  L.  R.  A.  416,  DYER  v.  MAINE  C.  R.  CO.  99  Me.  195.  58  Atl.  994,  2  Arm. 

Cas.  457. 
Statutory  liability  of  railroads  for  fires. 

Disapproved  in  New  England  Box  Co.  v.  New  York  C.  &  H.  R.  R.  Co.  210  Mass. 
470,  98  N.  E.  140,  holding  that  statutory  remedy  for  damages  from  fires  from  lo- 
comotives is  exclusive. 
Right  of  action   for  negligent  burning  of  property. 

Cited  in  note  (23  L.R.A.(X.S.)  870)  as  to  whether  destroyer  of  insured  prop- 
erty may  defeat  owner's  suit  upon  ground  that  right  of  action  is  in  insurer. 

67  L.  R.  A.  422,  OBERTONI  v.  BOSTON  &  M.  R.  CO.  186  Mass.  481,  71  N.  E.  980. 
Scope  of  employment. 

Cited  in  Kane  v.  Boston  Mut.  L.  Ins.  Co.  200  Mass.  268,  86  N.  E.  302,  holding 
mere  utterance  of  slanderous  statement  by  a  solicitor  cannot  authorize  the  in- 
ference that  it  was  done  in  course  of  the  employment. 
Liability  of  master  for  personal  injuries  inflicted  by  servant. 

Cited  in  Smith  v.  Peach.  200  Mass.  506,  86  N.  E.  908,  holding  owner  of  livery 
stable  not  liable  for  injury  received  by  third  person  by  discharge  of  gun  owned  by 
foreman  of  stable,  which  is  not  used  nor  kept  in  prosecution  of  livery  business. 
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but  for  foreman's  own  purpose,  he  at  the  time  of  discharge  being  engaged  in  tak- 
ing gun  apart;  Galveston,  II.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  148,  10  L.R.A. 
(N.S.)  393,  96  S.  W.  1073,  holding  railroad  not  liable  for  death  to  a  servant 
caused  by  act  of  another  servant  who  for  purpose  of  his  own  in  spirit  of  sport 
turns  compressed  air  used  in  conduct  of  railroad's  business,  upon  such  other  serv- 
ant; Stewart  v.  Cary  Lumber  Co.  146  N.  C.  98,  59  S.  E.  545  (dissenting  opinion), 
on  liability  for  wilful  act  of  servant. 

Cited  in  note  (10  L.R.A. (N.S.)   379,  398)   on  liability  for  injury  by  servant  to 
third  person  in  use  of  dangerous  agency. 
Res  ipsa  loquitur. 

Cited  in  Thomas  v.  Boston  Elev.  R.  Co.  193  Mass.  440,  79  N.  E.  749,  holding 
doctrine  of  res  ipsa  loquitur  cannot  aid  party  whose  skirt  was  caught  in  plat- 
form of  street  ear  as  she  was  alighting,  there  being  no  ground  for  reasonable  in- 
ference that  according  to  ordinary  experience  the  accident  would  not  have  oc- 
curred without  negligence  on  part  of  street  car  company. 

Cited   in  note    (113   Am.  St.   Rep.   1023)    on   presumption   of  negligence   from 
happening  of  accident  causing  personal  injuries. 
Liability  of  railroad  for  injury  to  boy  exploding  signal  torpedo. 

Cited  in  Jacobs  v.  New  York,  N.  H.  &  H.  R.  Co.  212  Mass.  98,  40  L.R.A.(N.S.) 
43,  98  N.  E.  688,  holding  railroad  not  liable  for  injuries  to  boy  exploding  signal 
torpedo  found  near  station. 

67  L.  R.  A.  424,  PEOPLE  v.  BIRD,  138  Mich.  31,  110  Am.  St.  Rep.  299,  100  N.  W. 

1003,  4  Ann.  Cas.  1062. 
Criminal  or  tortions  gift  of  intoxicating  liquor. 

Cited  in  State  v.  Fulks,  207  Mo.  38,  15  L.R.A. (N.S.)  435,  105  S.  W.  733,  13 
Ann.  Cas.  732,  holding  law  void  in  so  far  as  it  attempted  to  prohibit  the  giving 
of  intoxicating  liquor  by  one  not  engaged  in  the  liquor  business  to  another  as  an 
act  of  courtesy  and  unconnected  with  business. 

Cited  in  note  (21  L.R.A. (N.S.)  135)  on  social  treating  as  offense  under  liquor 
law. 

Distinguished  in  Hilliker  v.  Farr,  149  Mich.  447,  112  N.  W.  1116,  holding  under 
statute  giving  right  of  action  for  damages  sustained  by  sale  or  giving  away  of 
liquors,  parents  of  minor  son  could  recover  for  death  of  son  occasioned  by  drunk- 
enness resulting  from  gift  of  intoxicating  liquor  from  proprietor  of  pool  hall; 
People  v.  Myers,  161  Mich.  43,  125  N.  W.  701,  holding,  under  amended  statute,  the 
giving  of  a  drink  of  liquor  by  one  person  outside  of  his  own  home  to  another  for 
purpose  of  courtesy,  unlawful. 

67  L.  R.  A.  426,  WALKER  v.  STATE,  116  Ga.  537,  42  S.  E.  787. 
Statements  by  accused  persons  on  trial. 

Cited  in  Lindsay  v.  State,  138  Ga.  824,  76  S.  E.  369,  holding  it  no  abuse  of  dis- 
cretion to  refuse  to  allow  counsel  for  accused  to  interrogate  latter  after  he  has 
made  statement  not  under  oath ;  Bass  v.  State,  4  Ga.  App.  845,  62  S.  E.  540,  hold- 
ing right  of  accused  to  make  statement  is  personal,  but  trial  judge  may  in  his 
discretion  allow  counsel  for  accused  to  make  suggestions  relating  thereto  while 
he  is  making  or  has  concluded  statement:  Robinson  v.  State,  129  Ga.  341,  58  S.  E. 
842,  holding  trial  judge  may  in  his  discretion  allow  counsel  for  accused  to  make 
suggestions  during  statement  by  accused,  or  may  allow  a  further  statement  by 
accused  at  close  of  prior  statement. 
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Sufficiency    of    proof    of    homicide    by    one    of    several    persons. 

Cited  in  McLeroy  v.  State,  125  Ga.  242,  54  S.  E.  125,  holding  where  a  number 
of  persons  shoot  at  deceased,  a  charge  by  court  is  erroneous  which  authorized  a 
finding  of  guilty  of  an  accused  independent  of  theory,  of  his  having  participated 
as  conspirator,  where  there  was  no  evidence  to  prove  beyond  reasonable  doubt  that 
accused  fired  the  fatal  shot;  Davis  v.  State,  125  Ga.  299,  54  S.  E.  126,  holding 
where  several  persons  are  jointly  indicted  for  murder  and  evidence  showed  that 
more  than  one  of  those  so  indicted  had  participated  in  the  shooting  resulting  in 
the  killing  but  there  was  not  sufficient  evidence  to  show  whether  shot  fired  by  ac- 
cused on  trial  or  by  others  inflicted  the  mortal  wound,  it  was  error  to  charge  on 
state  of  facts  authorizing  finding  that  accused  himself  fired  fatal  shot. 
Instructions  as  to  homicide  by  two  persons. 

Cited  in  Baynes  v.  State,  135  Ga.  220,  69  S.  E.  170,  on  instructions  on  trial 
of  one  of  two  defendants  jointly  indicted  for  murder. 

67  L.  R.  A.  433,  RUSSELL  v.  ERIE  R.  CO.  70  N.  J.  L.  808,  59  Atl.  150,  1  Ann. 

Cas.  672. 
Limitation   of  carriers'  liability  for  jioodw   injured  in  transit. 

Cited  in  Berwind-White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.  183  Fed.  259, 
holding  that  connecting  carrier  cannot  limit  its  liability  by  issuing  supplemental 
bill  of  lading  to  carrier  from  which  it  receives  goods;  Johnson  v.  West  Jersey  & 
S.  R.  Co.  78  N.  J.  L.  530,  138  Am.  St.  Rep.  625,  74  Atl.  496,  20  Ann.  Cas.  228, 
holding  that  carrier  may,  in  bill  of  lading,  limit  its  liability  by  excepting  there- 
from loss  sustained  in  transit  by  flood  or  by  fire;  Benson  v.  Oregon  Short  Line  R. 
Co.  35  Utah,  246,  136  Am.  St.  Rep.  1052,  99  Pac.  1072,  19  Ann.  Cas.  803; 
Saundert  v.  Adams  Exp.  Co.  76  N.  J.  L.  230,  69  Atl.  206, — holding  common  carrier 
may  by  contract  with  shipper  limit  its  liability  for  damages  for  goods  injured 
to  amount  set  out  in  shipping  receipt;  Hill  v.  Adams  Exp.  Co.  77  N.  J.  L.  22,  71 
Atl.  683,  holding  carrier  may  make  special  contract  limiting  its  liability  for 
goods  lost  or  damaged  in  transit;  Hill  v.  Adams  Exp.  Co.  80  N.  J.  L.  606,  77  Atl. 
J073,  holding  that  delivery  by  carrier  and  acceptance  by  shipper  without  dissent, 
of  express  receipt  containing  limited  liability  clause  based  on  valuation,  raises 
presumption  of  assent  to  its  provisions;  Henry  J.  Perkins  Co.  v.  American  Exp. 
Co.  199  Mass.  566,  85  N.  E.  895,  holding  where  there  is  a  definite  contract  of  ship- 
ment between  consignee  and  carrier,  it  cannot  be  varied  by  subsequent  agreement 
with  carrier  without  consignee's  authority;  Pcrrin  v.  United  States  Exp.  Co.  78  N. 
J.  L.  517,  28  L.R.A.(N.S-)  647,  74  Atl.  462,  holding  contract  limiting  common- 
law  liability  of  common  carrier  for  loss  of  or  damage  to  shipment  valid,  and 
shipper  bound  where  such  contract  is  contained  in  shipping  receipt  to  which  he 
assents. 

Distinguished  in  Hayes  v.  Adams  Exp.  Co.  74  N.  J.  L.  540,  65  Atl.  1044,  holding 
shipper  not  bound  by  limitation  where  under  the  evidence  and  instruction  there 
was  no  finding  of  legal  assent  to  limitation;  Bates  v.  Weir,  121  App.  Div.  280, 
105  N.  Y.  Supp.  785,  holding  where  consignor  makes  special  contract  limiting 
liability  of  common  carrier,  consignee  cannot  repudiate  such  contract  and  still 
hold  carrier  on  its  obligation  growing  out  of  fact  of  shipment. 

67  L.  R.  A.  438,  ORMAN  v.  VAN  ARSDELL,  12  X.  M.  344,  78  Pac.  48. 

67  L.  R.  A.  440,  BOWEN  v.  HACKNEY,  136  N.  C.  187,  48  S.  E.  633. 

Later  phase  of  same  case  in  Bowen  v.  Hackney,  136  N.  C.  200,  48  S.  E.  997. 
Vested   or   contingent   remainders. 

Cited  in  Latham  v.  Roanoke  R.  &  Lumber  Co.  139  N.  C.  10,  111  Am.  St.  Rep. 
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764,  51  S.  E.  780,  holding  where  timbered  land  is  devised  to  daughter  for  life,  anil 
at  her  death  to  go  to  daughter's  children  and  children  of  such  as  were  dead,  the 
children  of  a  deceased  child  of  life  tenant  had  contingent  remainder. 

Cited  in  footnote  to  Wool  v.  Fleetwood,  07  L.R.A.  444,  which  holds  immediate 
vesting  of  remainder  in  children  not  prevented  by  direction  in  will  that  the 
real  estate  shall  remain  in  the  name  of  his  estate  for  five  years  after  death  of  his 
wife,  to  whom  life  estate  is  given,  and  that  at  expiration  of  such  period  the 
children  shall  appoint  commissioners  to  partition  the  property  between  them. 

Cited  in  note  (37  L.R.A.  (N.S.)  735)  on  character  of  remainder  as  affected 
by  direction  that  children,  etc.,  of  deceased  remainderman,  shall  take  their  parent's 
share. 

67  L.  R.  A.  444.  WOOL  v.  FLEETWOOD,  136  N.  C.  460,  48  S.  E.  785. 
Devise  of  defeasible  fee. 

Distinguished  in  Perrett  v.  Bird,  152  N.  C.  221,  67  S.  E.  507,  holding  on  a  de- 
vise to  son  "and  the  lawful  heirs  of  his  body  lawfully  begotten"  followed  by  ad- 
ditional provision  that  in  case  of  the  death  of  either  of  his  children  (to  whom  de- 
vises had  been  made)  their  portion  should  revert  to  survivor  and  if  all  died  with- 
out issue,  the  estate  to  go  to  testator's  oldest  children,  such  son  took  a  base 
and  qualified  fee. 
Fee  under  rule  in  Shelley's  Case. 

Cited  in  Pitchford  v.  Limer,  139  N.  C.  15,  51  S.  E.  789,  holding  a  devise  to  one 
for  life  "and  after  his  death  to  his  heirs  (lawful)  forever"  conveys  a  fee  simple 
under  the  rule  in  Shelley's  case;  Perry  v.  Hackney,  142  N.  C.  375,  115  Am.  St. 
Rep.  741,  55  S.  E.  289,  9  Ann.  Cas.  244,  holding  a  devise  to  granddaughter  "the 
use  and  benefit  and  profit  of  all  my  estate  .  .  .  during  her  natural  life,  and 
to  the  lawful  heirs  of  her  body  after  her  death,"  conveyed  a  fee  simple  estat" 
under  the  rule  in  Shelley's  case. 

Cited  in  footnotes  to  Brown  v.  Brown,  67  L.R.A.  629,  which  holds  fee  in  first 
taker  not  created  by  conveyance  to  one  for  life  with  provision  for  forfeiture  on 
attempt  to  encumber  or  nonpayment  of  taxes  and  at  her  death  to  her  children  or 
their  descendants;  Doyle  v.  Andis,  69  L.R.A.  953,  which  holds  fee  simple  vested 
in  first  taker  by  conveyance  to  one  "during  his  natural  life  and  then  to  his 
heirs." 

Cited  in  note    (39  L.R.A.(N.S.)    1013,  1043,  1098,   1166)    on  rule  in  Shelley's 
case. 
Words    qualifying    word    "Heirs." 

Cited  in  Price  v.  Griffin,  150  N.  C.  524,  29  L.R.A. (N.S.)  935,  64  S.  E.  372,  hold- 
ing use  of  word  "surviving"  affixed  to  heirs  is  mere  surplusage  and  would  not 
affect  rule  determining  vesting  of  title;  Harrell  v.  Hagin,  147  N.  C.  115,  125  Am. 
St.  Rep.  539,  60  S.  E.  909,  holding  term  "lawful"  heir  does  not  mean  "legitimate," 
but  simply  the  person  designated  by  law  to  take  by  descent. 
Vesting1  of  rental iiders. 

Cited  in  footnote  to  Bowen  v.  Hackney,  67  L.R.A.  441,  which  holds  that  no 
estate  vests  in  children  until  widow's  death  under  will  giving  life  estate  to 
widow  and  providing  that  at  her  death  that  given  to  her  for  life  shall  be  equally 
divided  between  all  the  children,  the  representatives  of  those  having  died  to  stand 
in  place  of  ancestors. 
Restraint  on  alienation. 

Cited  in  Foster  v.  Lee,  150  N.  C.  688,  64  S.  E.  761,  holding  a  restraint  on 
alienation  is  contrary  to  public  policy  and  void;  Christmas  v.  Winston,  152  N.  C. 
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48,  27  L.R.A.  (N.S.)  1085,  67  S.  E.  58,  holding  a  devise  to  devisees  and  their 
heirs  "upon  condition  that  it  shall  not  be  divided  or  disposed  of  until  all  of  dev- 
isees" reach  a  certain  age,  is  void  as  a  restraint  on  alienation. 

Cited  in  note  (3  L.R.A.  (N.S.)   672)  on  validity  of  restraints  on  alienation  dur- 
ing limited  time. 
Estoppel    as    to   after   acquired    title. 

Cited  in  Buchanan  v.  Harrington,  141  N.  C.  41,  53  S.  E.  478.  holding  where 
grantor's  entire  interest  is  conveyed  by  deed  sufficient  in  form,  an  interest  there- 
after acquired  would  by  way  of  estoppel  inure  to  the  use  of  the  grantee. 

67  L.  R.  A.  449.  TRIPP  v.  NOBLES,  136  N.  C.  99,  48  S.  E.  675. 
Election   under   Trill. 

Cited  in  Hoggard  v.  Jordan,  140  N.  C.  611,  4  L.R.A.  (N.S.)  1067,  53  S.  E.  220, 
6  Ann.  Cas.  332,  holding  where  land  is  devised  to  wife  for  life  to  use  as  she  may 
think  best,  for  the  interest  of  herself  and  younger  children,  remainder  on  her 
death  to  children,  the  widow  being  part  owner  of  certain  of  the  property  and 
widow  takes  and  continues  in  possession  for  nine  years  and  children  acquiesced  in 
will,  there  was  an  election  and  on  death  of  widow  petition  to  sell  land  to  pay 
her  debts  not  maintainable;  Vick  v.  Tripp,  153  N.  C.  94,  68  S.  E.  1067,  holding 
that  joining  infant,  after  his  majority,  with  his  cotenants,  in  deed  reciting  par- 
tition proceedings,  does  not  evidence  his  election  to  take  land  conveyed  therein  as 
his  part  of  lands  held  in  common. 

Cited  in  note  (11  L.R.A.(N.S.)  380,  383)  on  right  of  creditors  or  personal 
representatives  to  make  or  control  election  for  or  against  will  or  between  different 
provisions  of  will  or  statute. 

Distinguished  in  Fulp  v.  Brown,  153  N.  C.  533,  69  S.  E.  612,  holding  that  widow 
is  not  put  to  election  to  take  under  will,  or  to  dissent  from  will,  in  order  to  re- 
ceive homestead  exemption. 

67  L.  R.  A.  455,  DANIEL  v.  ATLANTIC  COAST  LINE  R.  CO.  136  N.  C.  517.  48 

S.  E.  816,  1  Ann.  Cas.  718. 
Inability  of  employer  for   voluntary  tort   of   employee. 

Cited  in  May  v.  Western  U.  Teleg.  Co.  157  N.  C.  421,  37  L.R.A. (N.S.)  916,  72 
S.  E.  1059,  holding  telegraph  company  liable  for  trespass  by  its  servants; 
Dover  v.  Mayes  Mfg.  Co.  157  N.  C.  327,  46  L.R.A. (N.S.)  324,  72  S.  E.  1067,  hold- 
ing employer  not  liable  for  death  of  boy  permitted  by  driver  to  ride  on  wagon: 
Marlowe  v.  Bland,  154  N.  C.  143,  47  L.R.A.(N.S.)  1116,  69  S.  E.  752,  holding  em- 
ployer not  liable  for  damages  from  spread  of  fire  from  burning  cornstalks  fired  by 
farm  hand;  International  Text-Book  Co.  v.  Heartt,  69  C.  C.  A.  127,  136  Fed.  133, 
holding  principal  not  liable  for  slander  by  agent  where  agent  was  not  at  time  in 
presence  of  person  slandered  but  had  gone  to  another  locality  where  he  was 
not  engaged  in  the  performance  of  any  duty  under  terms  of  his  employment  as 
agent;  Roberts  v.  Southern  R.  Co.  143  N.  C.  180,  8  L.R.A. (N.S.)  802,  55  S.  E.  509. 
10  Ann.  Cas.  375,  holding  railroad  not  liable  for  assault  by  yardmaster  upon 
switchman  not  done  in  scope  of  his  employment  and  in  prosecution  and  further- 
ance of  railroad's  business,  but  as  result  of  quarrel  over  a  past  criticism;  Sawyer 
v.  Norfolk  &  S.  R.  Co.  142  N.  C.  8,  115  Am.  St.  Rep.  716,  54  S.  E.  793,  9  Ann. 
Cas.  440,  holding  where  a  party  voluntarily  goes  to  office  of  superintendent  of 
corporation  to  look  for  employment,  utterance  of  slanderous^  statement  by  su- 
perintendent after  telling  such  person  company  did  not  wish  to  employ  him,  was 
outside  of  scope  of  his  authority  and  company  was  not  liable;  Stewart  v.  Cary 
Lumber  Co.  146  N.  C.  68,  59  S.  E.  545,  on  liability  of  railroad  for  injury  caused 
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by  engineer's  wanton  act  in  blowing  off  steam;  Jones  v.  Seaboard  Air  Line  R.  Co. 
150  X.  ('.  476,   64   S.   E.   205,  holding  it  for  the  jury   whether   servant   in   com- 
mitting assault  on  person  attempting  to  board  train  was  acting  in  scope  of  his 
employment. 
Canning-   arrest   or   prosecution. 

Cited  in  Bucken  v.  South  &  W.  R.  Co.  157  N.  C.  447,  73  S.  E.  137,  holding  lia- 
bility of  railroad  for  arrest  by  superintendent  of  construction  work,  question  for 
jury;  Minter  v.  Southern  Exp.  Co.  153  N.  C.  508,  69  S.  E.  497,  holding  express 
Company  not  liable  for  arrest  at  instance  of  night  foreman,  unless  it  authorized 
or  ratified  his  act;  Johnston  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  130  Wis.  497,  110 
N'.  VV.  424,  holding  railroad  liable  for  assault  and  false  imprisonment  by  watch- 
man of  persons  throwing  sticks  against  cars  where  done  under  authorization  of 
general  agent  having  authority  to  look  after  safety  of  cars  and  ascertain  damage 
done  to  them;  McKain  v.  Baltimore  &  O.  R.  Co.  65  W.  Va.  236,  23  L.R.A.(N.S.) 
294,  131  Am.  St.  Rep.  964,  64  S.  E.  18,  17  Ann.  Cas.  634,  holding  railroad  com- 
pany not  liable  for  arrest  on  railroad's  premises  by  special  police  officer  appointed 
by  state  at  entrance  of  railroad,  the  arrest  not  being  for  any  act  respecting  the 
railroad  or  its  property  but  respecting  wife,  of  officer. 

Cited  in  footnote  to  Texas  Midland  Railroad  v.  Dean,  70  L.R.A.  943,  which 
holds  railroad  company  liable  for  act  of  baggage  master  in  assisting  in  wrongful 
arrest  at  instance  of  city  authorities  of  passenger  awaiting  at  station  for 
train. 

Cited  in  note  (7  L.R.A.  (N.S.)  164)  on  liability  of  carrier  for  arrest  of  pas- 
senger by  servant. 

Distinguished  in  Jackson  v.  American  Teleph.  &  Teleg.  Co.  139  N.  C.  355,  70 
L.R.A.  738,  51  S.  E.  1015,  holding  principal  liable  for  unlawful  arrest  by  agent 
directly  in  furtherance  of  principal's  business  then  being  performed  by  agent: 
Berry  v.  Carolina,  C.  &  0.  R.  Co.  155  N.  C.  289,  71  S.  E.  322,  holding  railroad 
liable  for  act  of  passenger  agent  in  having  passenger  wrongfully  ejected  and  caus- 
ing his  arrest. 
Proof  of  agency. 

Cited  in  McCormick  v.  Williams,  152  N.  C.  640,  68  S.  E.  138;  Brittain  v.  West- 
all,  137  N.  C.  35,  49  S.  E.  54,  holding  declarations  of  agent  are  not  competent  to 
prove  agency,  before  prima  facie  case  of  agency  is  established;  Jackson  v.  Ameri- 
can Teleph.  &  Teleg.  Co.  139  N.  C.  352,  70  L.R.A.  740,  51  S.  E.  1015,  holding  acts 
of  agent  cannot  establish  agency  until  prima  facie  agency  has  been  shown. 

67  L.  R.  A.  461,  VANN  v.  EDWARDS,  135  N.  C.  661,  47  S.  E.  784. 
Assent  of  husband  to  alienation  of  property   by  wife. 

Cited  in  Ball  v.  Paquin,  140  N.  C.  91,  3  L.R.A.  (X.S.)  312,  52  S.  E.  410,  holding 
married  woman  may  subject  her  separate  real  estate  to  lien  by  contract  for  labor 
and  material  for  building,  assented  to  by  husband ;  Rea  v.  Rea,  156  N.  C.  532,  72 
S.  E.  573,  upholding  gift  of  stock  by  wife  to  husband;  Council  v.  Pridgen,  153  N. 
C.  453,  69  S.  E.  404  (dissenting  opinion),  on  necessity  of  joinder  of  husband  in 
transfer  of  her  realty  by  wife;  Bushnell  v.  Bertolett,  153  N.  C.  566,  69  S.  E.  610 
(dissenting  opinion),  on  liability  of  wife's  separate  realty  for  damages  from 
breach  of  her  agreement  to  buy  personalty,  to  which  husband  gave  his  written 
consent;  Smith  v.  Bruton,  137  N.  C.  87,  49  S.  E.  64  (dissenting  opinion),  on  neces- 
sity of  written  assent  of  husband  to  conveyance  of  realty  by  wife;  Mercantile  Nat. 
Bank  v.  Benbow,  150  N.  C.  785,  64  S.  E.  891  (dissenting  opinion)  ;  State  v.  Robin- 
son, 143  K  C.  630,  56  S.  E.  918  (separate  opinion)  on  absence  of  necessity  of 
husband's  assent  in  writing  to  disposal  of  personalty  by  wife. 
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67  L.  R.  A.  470,  MOORE  v.  CHARLOTTE  ELECTRIC  R.  LIGHT  &  P.  CO.  136 

X.  C.  554,  48  S.  E.  822. 
liijnries   to  dogs  by   railroad   or   street   cars. 

Cited  in  Dickerraan  v.  Consolidated  R.  Co.  7(J  Conn.  433,  65  Atl.  289,  8  Ann. 
Cas.  417,  holding  negligent  but  unintentional  killing  of  unregistered  dog  gives  no 
right  of  action  under  statutes;  Harper  v.  St.  Paul  City  R.  Co.  99  Minn.  255, 
6  L.R.A.  (N.S.)  914,  116  Am.  St.  Rep.  415,  109  N.  W.  227,  holding  motorman 
aware  of  situation  of  dogs  in  fierce  fight  on  tracks  ahead  of  him  should  take 
reasonable  precaution  to  avoid  injuring  them;  Clement  v.  Adams  Exp.  Co.  43  Pa. 
Super.  Ct.  29,  holding  that  driver  of  express  wagon  is  not  bound  to  stop  or  turn 
out  to  avoid  dog  barking  at  his  horse. 

Cited  in  note  (6  L.R.A. (N.S.)  912,  913)  on  duty  of  railroads  or  street  railways 
with  respect  to  dogs  on  track. 
Property   In   dogg. 

Cited   in   Alexander   v.   Crosby,   143   Iowa,   53,   119   N.   W.   717,   holding   word 
"owner"  in  statute  imposing  liability  for  damages  done  by  dog  signifies  person 
to  whom  dog  legally  belongs. 
Liability   of   employer    for    ions    of    employee. 

Cited  in  Stewart  v.  Cary  Lumber  Co.  146  N.  C.  65,  59  S.  E.  545,  on  liability 
of  corporation  for  wilful  or  wanton  tort  of  its  servant. 

67  L.  R.  A.  473,  STATE  EX  REL.  FISK  v.  PORTER,  13  N.  D.  406,  100  N.  VV. 

1080,  3  Ann.  Cas.  794. 
Validity   of   statute   limiting-   candidate    to   one   place   on    ballot. 

Cited  in  State  ex  rel.  Shepard  v.  Superior  Ct.  60  Wash.  379,  140  Am.  St.  Rep. 
925,  111  Pac.  233,  upholding  statute  providing  that  no  candidate's  name  shall 
appear  on  ballot  more  than  once. 

Cited  in  note  (37  L.R.A. (N.S.)  826)  on  constitutionality  of  legislation  restrict- 
ing candidate  to  one  place  on  ballot. 

67    L.R.A.   475,   ALEXANDER   v.   NANTICOKE    LIGHT   CO.    209    Pa.    571,    58 

Atl.  1068. 
Care    required    in    management    of    electricity    and    electrical    appliance*. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Pigott,  54  Tex.  Civ.  App.  379,  11C  S. 
W.  841,  holding  electric  company  liable  for  death  of  railroad  boiler-maker 
from  electric  shock  caused  by  defective  wire  heavily  charged  coming  in  contact 
with  metallic  tank  under  which  he  was  working;  Escambia  County  Electric  Light 
&  P.  Co.  v.  Sutherland,  61  Fla.  184,  55  So.  83,  holding  that  electric  company  is 
not  insurer  against  accidents,  but  is  bound  to  do  all  that  human  care  can  rea- 
sonably do  to  protect  persons  using  its  electricity;  Stark  v.  Lancaster  Electric 
Light,  Heat  &  Power  Co.  23  Lane.  L.  Rev.  22,  holding  that  electric  light  company 
is  not  bound  to  shut  off  electricity  during  severe  storm  which  broke  telephone 
wires;  Mangan  v.  Louisville  Electric  Light  Co.  (Phelan  v.  Louisville  Electric 
Light  Co.)  122  Ky.  486,  6  L.R.A.(N.S.)  463,  91  S.  W.  703,  holding  utmost 
care  and  skill  in  management  of  electricity  means  highest  degree  of  care  and 
skill  known  which  may  be  used  under  same  or  similar  circumstances,  also  citing 
annotation  on  this  point;  Cessna  v.  Metropolitan  Street  R.  Co.  118  Mo.  App. 
662,  95  S.  W.  277,  as  to  care  required  as  between  employer  and  employee  in 
matter  of  electric  wires;  Law  v.  Central  Dist.  Printing  &  Teleg.  Co.  140  Fed.  565. 
holding  worker  with  wires  climbing  pole  is  bound  to  recognize  possibility  that  guy 
wire  will  become  live  wire  by  accident  and  look  out  for  it;  Bice  v.  Wheeling  Elec- 
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trical  Co.  62  W.  Va.  691,  f>li  S.  K.  026,  holding  electrical  company  is  required 
to  use  highest  degree  of  care,  which  cannot  be  construed  a8  less  than  all  possible 
care. 

Cited  in  notes  (13  L.R.A.  (X.S.)  229)  on  duty  of  electric  light  company  as  to 
wiring  or  fixtures  installed  in  private  property,  (6  L.R.A.  (N.S.)  460)  on  care 
required  of  one  furnishing  electricity  toward  persons  rightfully  on  premises 
supplied. 

Distinguished   in   Weir   v.  Haverford  Electric  Light  Co.   221   Pa.   616,   70   Atl. 
874,  holding  standard  of  duty  for  electric  companies  is  high,  but  does  not  relieve 
person  from  consequences  of  his  own  negligence  or  impose  liability  for  accidents 
not  reasonably  to  be  anticipated. 
Res   lp.su   loquitur. 

Cited  in  Sinkovitz  v.  Peters  Land  Co.  5  Ga.  App.  800,  64  S.  E.  93,  holding  maxim 
res  ipsa  loquitur  is  simply  rule  of  evidence  authorizing  jury  to  infer  negligence 
on  proof  of  circumstances  indicating  it. 

Cited  in  note  (113  Am.  St.  Rep.  1013)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 

Distinguished  in  Powers  v.  McManus,  214  Pa.  246,  63  Atl.  796,  holding  one 
injured  by  explosion  of  dynamite  when  stored  has  burden  of  proving  negligence. 
Electric    shock. 

Cited  in  Runyan  v.  Kanawha  Water  &  Light  Co.  68  W.  Va.  612,  35  L.R.A. 
(N.S.)  432,  71  S.  E.  259,  holding  that  presumption  of  negligence  arises  from 
injury  to  workman  on  bridge  from  contact  with  electric  light  wire;  San  Juan 
Light  &  Transit  Co.  v.  Requena,  224  U.  S.  99,  58  L.  ed.  684,  32  Sup.  Ct.  Rep. 
399,  holding  doctrine  of  res  ipsa  loquitur  applicable,  where  customer  is  killed 
while  secondary  wire  carrying  current  to  his  residence  conveyed  excessive  and 
dangerous  current;  Alabama  City,  G.  &  A.  R.  Co.  v.  Appleton,  171  Ala.  331,  54 
So.  038,  Ann.  Cas.  1913A,  1181,  holding  that  presumption  of  negligence  arises 
from  discharge  of  electricity  while  plaintiff  was  attempting  to  turn  on  light; 
Delahunt  v.  United  Teleph.  &  Teleg.  Co.  215  Pa.  247,  114  Am.  St.  Rep.  958,  64 
Atl.  515,  holding  plaintiil'  in  action  to  recover  for  death  of  person  caused  by 
electric  shock  from  telephone  when  using  it  need  not  prove  more  than  that  person 
was  so  killed  in  first  instance;  St.  Glair  v.  Edison  Electric  Light  Co.  38  Pa.  Super. 
Ct.  233,  holding  negligence  was  to  be  inferred  where  explosion  took  place  in 
conduit  of  electric  light  company  causing  upheavel  in  street;  Weir  v.  Haverford 
Electric  Light  Co.  16  Pa.  Dist.  R.  5,  33  Pa.  Co.  Ct.  399,  on  application  of 
doctrine  of  res  ipsa  loquitur  to  electric  light  companies. 

Cited  in  note  (22  L.R.A. (N.S.)  1183)  on  applicability  of  res  ipsa  loquitur 
to  injury  on  private  property  due  to  disordered  electric  appliances. 

Distinguished  in  Peters  v.  Lynchburg  Light  &  Traction  Co.  108  Va.  335,  22 
L.R.A. (N.S.)  1188,  61  S.  E.  745,  where  plaintiff  received  shock  in  turning  off 
incandescent  light,  and  there  was  not  excessive  voltage  on  light  wires  and  wiring 
was  done  and  electric  outfit  owned,  controlled  and  installed  by  proprietor  of 
premises;  Aliment  v.  Pennsylvania  Teleph.  Co.  28  Pa.  Super.  Ct.  613,  23  Lane. 
L.  Rev.  27,  holding  that  as  between  telephone  company  and  one  with  whom  it  had 
no  contract  relation  no  presumption  of  negligence  is  raised  by  proof  wire  broke 
in  severe  sleet  storm. 

67  L.  R.  A.  479,  DOW  v.  NATIONAL  INS.  CO.  26  R.  I.  379,  106  Am.  St.  Rep. 

728,  58  Atl.  999. 
Validity   of  condition   of  insurance   policy  as   to  assnred's   title. 

Cited  in  Parsons  v.  Lane  (Re  Miller's  &  Mfrs.  Ins.  Co.)  97  Minn.  103,  4  L.R.A. 
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(X.S.)  234,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  provision  of  policy  that  it 
shall  be  void  if  insured  is  not  sole  and  unconditional  owner  of  property  is  rea- 
sonable and  will  be  enforced  unless  waived  by  insurer. 

Cited  in  note  (20  L.R.A.  (N.S.)  779)  on  vendee  under  land  contract  as  owner 
within  meaning  of  insurance  policy. 

67  L.  R.  A.  481,  HAYS  v.  WESTERN  U.  TELEG.   CO.  70  S.  C.   16.   106   Am. 

St.  Rep.  731,  48  S.  E.  608,  3  Ann.  Cas.  424. 
Liability    for   mistake    iu    transmitting:    message. 

Cited   in   Baird   v.    Western   U.   Teleg.    Co.    79    S.    C.    316,    60   S.    E.    695,    on 
measure  of  damages  for  delivery  of  telegram  in  improper  form. 
—  Messages   concerning   price. 

Cited  in  Bass  v.  Postal  Teleg.  Cable  Co.  127  Ga.  431,  12  L.R.A.(N.S.)  493, 
56  S.  E.  465,  on  liability  of  telegraph  company  for  mistake  in  transmitting 
message  relative  to  price  of  goods  sold;  Joshua  L.  Bailey  &  Co.  v.  Western  U. 
Teleg.  Co.  227  Pa.  535,  43  L.R.A.(N.S.)  520,  76  Atl.  736,  19  Ann.  Cas.  895. 
holding  loss  sustained  by  selling  agent  on  sale  by  reason  of  mistake  in  trans- 
mitting message  relative  to  price  may  be  recovered  from  telegraph  company ; 
Bowie  v.  Western  U.  Teleg.  Co.  78  S.  C.  428,  59  S.  E.  65,  holding  measure  of 
damages  for  mistake  in  message  as  to  price  is  difference  between  price  stated  in 
telegram  and  what  injured  party  was  obliged  to  pay. 
Waiver  of  provisions  of  contract. 

Cited  in  Gilliland  v.  Southern  R.  Co.  85  S.  C.  35,  27  L.R.A.(N.S.)  1111,  137 
Am.  St.  Rep.  861,  67  S.  E.  20,  holding  that  carrier  waives  provision  of  shipping 
contract  requiring  written  notice  of  injury  to  live  stock  before  it  is  unloaded,  if 
thereafter  it  directs  shipper  to  have  damages  appraised ;  McMillan  v.  Insurance 
Co.  of  N.  A.  78  S.  C.  444,  58  S.  E.  1020,  holding  evidence  sufficient  to  take  question 
of  waiver  of  non-waiver  agreement  by  insurance  company  to  jury;  Gilliland  v. 
Southern  R.  Co.  85  S.  C.  35,  27  L.R.A.(N.S.)  1111,  67  S.  E.  20,  holding  that 
an  order  by  authorized  agent  of  carrier  that  shipper  employ  a  veterinary  surgeon 
to  examine  injured  stock  and  the  carrier  would  pay  the  bill,  constitutes  a  waiver 
of  the  failure  of  shipper  to  give  notice  of  damage  before  mingling  the  stock  with 
others. 
Of  stipulated  time  to  make  claim. 

Cited  in  Kelly  v.  Southern  R.  Co.  84  S.  C.  252,  66  S.  E.  198,  holding  question 
as  to  which  of  two  claims  for  flour  damaged  while  in  carrier's  possession  was  re- 
ferred to  in  letters  of  carrier's  agent,  was  for  jury;  Wheelock  v.  Postal  Teleg. 
Cable  Co.  197  Mass.  125,  83  N.  E.  313,  14  Ann.  Cas.  188,  holding  there  was  evi- 
dence for  jury  on  question  of  waiver  of  right  to  rely  upon  condition  of  contract 
to  send  message  limiting  time  to  present  claims. 

Distinguished  in  Eaker  v.  Western  U.  Teleg.  Co.  75  S.  C.  101,  55  S.  E.  129, 
where  letters  of  telegraph  company  to  plaintiff  showed  company  only  desired 
information  wherewith  to  identify  telegram;  Toale  v.  Western  U.  Teleg.  Co.  76 
S.  C.  256,  57  S.  E.  119,  where  correspondence  contained  no  fact  from  which  it 
could  be  inferred  telegraph  company  retained  claim  to  consider  it  on  its  merits. 
Special  and  speculative  damages. 

Cited  in  Spears  v.  Fields,  72  S.  C.  398,  52  S.  E.  44,  holding  damages  arising 
from  breach  of  conditions  of  chattel  mortgage  by  mortgagee  due  to  circumstances 
peculiar  to  mortgagor  are  not  recoverable;  Gibbes  Mach.  Co.  v.  Johnson,  81  S. 
C.  14,  61  S.  E.  1027,  on  recovery  of  profits  for  breach  of  contract  where  they  are 
not  conjectural  in  absence  of  express  agreement:  Standard  Supply  Co.  v.  Carter, 
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81  S.  C.  183,  19  L.R.A.  (N.S.)  159,  02  S.  E.  150,  holding  profits  of  cotton 
ginnery  during  a  season  and  advantage  expected  therefrom  in  buying  cotton 
and  cotton  seed  and  collecting  accounts  are  too  speculative  as  measure  of 
damages. 

Distinguished  in  Bird  v.  Western  U.  Teleg.  Co.  70  S.  C.  348,  56  S.  E.  973,  where 
claim  for  damages  on  account  of  delay  in  transmitting  message  rested  on  expected 
profit  in  new  mercantile  business. 
Notice    of   probable    damages. 

Cited  in  Traywick  v.  Southern  R.  Co.  71  S.  C.  86,  110 'Am.  St.  Rep.  563,  50 
S.  E.  549,  holding  carrier  who  has  no  notice  of  purpose  for  which  rice  huller  is 
to  be  put  is  not  liable  for  loss  of  profit  in  milling  rice  due  to  delay  in  delivery 
thereof  and  injury  thereto;  Strange  v.  Atlantic  Coast  Line  R.  Co.  77  S.  C.  185, 
57  S.  E.  724,  holding  damages  due  to  interruption  of  business  of  traveling  sales- 
man by  delay  in  delivery  of  his  samples  recoverable,  where  carrier  had  notice 
of  probable  result  of  delay. 
Import  of  telegram. 

Cited  in  Poteet  v.  Western  U.  Teleg.  Co.  74  S.  C.  496,  55  S.  E.  113,  holding 
it  necessary  to  recovery  that  telegraph  company  have  notice  of  beneficial  interest 
in  message  of  particular  person  claiming  compensation  for  suffering;  Johnson 
v.  Western  U.  Teleg.  Co.  75  S.  C.  58,  54  S.  E.  826,  holding  face  of  telegram  relative 
to  person's  death  gave  telegraph  company  no  notice  that  a  journey  and  incidents 
thereof  were  to  be  apprehended  from  delay. 

67  L.  R.  A.  487,  HERCULES  POWDER  CO.  v.  KNOXVILLE,  L.  &  J.   R.  CO. 

113  Tenn.  382,  106  Am.  St.  Rep.  836,  83  S.  W.  354. 
Statutory   lien   or  security   for   material   used   in   constructing   -work. 

Cited  in  Barker  &  S.  Lumber  Co.  v.  Marathon  Paper  Mills  Co.  146  Wis. 
22,  36  L.R.A.  (N.S.)  879,  130  N.  W.  866,  upholding  lien  for  timber,  lumber  and 
iron  furnished  by  subcontractor  materialman  for  construction  of  cofferdam; 
Cincinnati,  R.  &  M.  R.  Co.  v.  Shera,  36  Ind.  App.  328,  73  N.  E.  293  (dissenting 
opinion),  on  lien  for  material  furnished  for  use  in  constructing  railroad. 

Cited  in  note  (31  L.R.A. (N.S.)  752,  753)  on  materials  furnished  for  structure, 
but  not  actually  used,  as  basis  of  mechanics'  lien. 

Distin guished  in  City  Trust,  S.  D.  &  Surety  Co.  v.  United  States,  77  C.  C.  A. 
397,  147   Fed.  158,  holding  coal  used  in  operating  machinery  in  construction  of 
dry  dock  is  used  for  construction  within  meaning  of  statute  requiring  contractor's 
bond  to  secure  payment  for  public  work. 
Blasting-    materials. 

Cited  in  George  H.  Sampson  Co.  v.  Com.  202  Mass.  334,  88  N.  E.  911,  holding 
gunpowder  used  in  blasting  for  aqueduct  is  within  provisions  of  statute  re- 
quiring security  for  payment  for  materials  used  in  constructing  public  work: 
Schaghticoke  Powder  Co.  v.  Greenwich  &  J.  R.  Co.  183  N.  Y.  314,  2  L.R.A. (N.S.) 
291,  111  Am.  St.  Rep.  751,  76  N.  E.  153,  5  Ann.  Cas.  443,  holding  dynamite  used 
in  breaking  up  frozen  earth  so  it  can  be  handled  with  steam  shovel  in  building 
railroad  is  used  in  improving  real  property  under  statute;  Luttrell  v.  Knoxville. 
L.  F.  &  J.  R.  Co.  119  Tenn.  512,  123  Am.  St.  Rep.  737,  105  S.  W.  565.  holding 
materials  furnished  for  shanties  for  workmen  on  railroad,  tools  and  machinery, 
table  ware  and  commissary  supplies  are  not  lienable,  while  blasting  materials  and 
iron  and  steel  are  lienable. 
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67  L.  R.  A.  495,  ALABAMA  G.  S.  R.  CO.  v.  ROBERTS,  113  Tenn.  488,  82  S.  W. 

314,  3  Ann.  Cas.  937. 
Remittitur    of    excessive    damages. 

Cited  in  footnote  to  Heimlich  v.  Tabor,  68  L.R.A.  669,  which  sustains  practice 
of  naming  sum  for  which  judgment  may  be  rendered  at  option  of  one  of  the  par- 
ties where  verdict  is  excessive. 

Cited  in  note  (39  L.R.A.  (N.S.)  1069,  1083,  1084)  on  power  of  trial  court  to 
cure  excessive  verdict  by  requiring  or  permitting  reduction. 

67  L.  R.  A.  499,  MOORE  v.  STATE,  45  Tex.  Crim.  Rep.  234,  108  Am.  St.  Rep. 

952,  75  S.  W.  497,  2  Ann.  Cas.  878. 
Competency   of   testimony   of   wife   against   husband    in    criminal    case. 

Cited  in  Coffey  v.  State,  60  Tex.  Crim.  Rep.  79,  131  S.  W.  216;  Holland  v. 
State,  60  Tex.  Crim.  Rep.  121,  131  S.  W.  563, — holding  it  improper,  but  not 
reversible  error,  for  district  attorney  to  call  accused's  wife  to  stand  and  tender 
her  as  witness  to  accused;  Ex  parte  Beville,  58  Fla.  172,  27  L.R.A. (N.S.)  274, 
50  So.  685,  19  Ann.  Cas.  48,  holding  at  common  law  wife  could  not  be  witness 
for  or  against  husband  in  case  of  his  prosecution  for  murder;  Young  v.  State, 
49  Tex.  Crim.  Rep.  211,  92  S.  W.  841,  holding  wife  may  testify  before  court,  in 
absence  of  jury,  on  question  of  marriage  to  defendant;  Knapp  v.  State,  54  Tex. 
Crim.  Rep.  635,  130  Am.  St.  Rep.  903,  114  S.  W.  836  holding  first  wife  cannot 
be  used  against  husband  in  prosecution  of  latter  for  bigamy. 

Cited  in  note  (2  L.R.A. (N.S.)  863)  on  husband  or  wife  as  witness  against 
other  in  criminal  case. 

Distinguished  in  Burton  v.  State,  51  Tex.  Crim.  Rep.  198,  101  S.  W.  226,  hold- 
ing it  was  not  error  to  call  former  wife  of  defendant  accused  of  bigamy  to  wit- 
ness stand,  where  she  was  not  questioned,  nor  any  proof  adduced  from  her ;  Barra 
y.  State,  50  Tex.  Crim.  Rep.  360,  97  S.  W.  94,  holding  wife  may  be  brought  in 
for  purpose  of  identification  by  husband. 

67  L.  R.  A.  506,  JOHNSON  v.  UNION  P.  COAL  CO.  28  Utah,  40,  76  Pac.  1089. 
Liability   for   negligence   of   vice    principal. 

Cited  in  footnote  to  Beresford  v.  American  Coal  Co.  70  L.R.A.  257,  which  holds 
mine  owner  liable  for  act  of  superintendent  who  has  general  command  of  opera- 
tion of  mine  in  sending  engineer  away  from  engine  operating  cage  hoist  and  at- 
tempting to  operate  same  himself  with  knowledge  of  his  incompetency. 
Master's   dnty   to   establish    rules   for   safety   of   servant. 

Cited  in  Morrison  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  93,  88  Pac.  90S, 
holding  that  railroad  operating  construction  line  is  bound  to  promulgate  rules 
and  see  that  they  are  enforced:  Stone  v.  Union  P.  R.  Co.  35  Utah,  331,  100  Pac. 
362,  holding  sufficiency  of  rule  is  question  of  fact. 
\iliii  i.ssibi  lit  >     of    evidence    before    and    after    accident. 

Cited  in  note  (32  L.R.A. (N.S.)  1096)  on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 

67  L.  R.  A.  518,  HARTFORD  F.  INS.  CO.  v.  REDDING,  47  Fla.  228,  110  Am.  St. 

Rep.  118,  37  So.  62. 
Validity  of  statutory   provision   for  attorney's   fee. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla.  137,  52  So.  377,  20 
Ann.  Cas.  1047,  upholding  statutory  provision  for  attorney's  fee  to  shipper. 
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Cited  in  note    (17  L.R.A.(N.S.)    912)    on   validity   of   statutory   provision   far 
attorney's  fee. 
Statutory   penalties   for   nonpayment   of   insurance   loss. 

Cited  in  Arkansas  Ins.  Co.  v.  McManus,  8C  Ark.  322,  110  S.  W.  797,  sustain- 
ing statute  imposing  penalty  of  12%  of  amount  of  loss  and  attorneys'  fees  for 
failure  of  insurance  company  to  pay  loss;  Supreme  Lodge  K.  P.  v.  Lipscomb, 
50  Fla.  417,  39  So.  637,  as  sustaining  validity  of  act  imposing  penalty  of  pay- 
ment of  attorney's  fees  in  insurance  cases  and  holding  under  pleadings  if  applied 
to  defendant. 

Followed  in  L'Engle  v.  Scottish  Union  &  Xat.  F.  Ins.  Co.  48  Fla.  89,  67  L.R.A. 
584,  111  Am.  St.  Rep.  77,  37  So.  462,  5  Ann.  Cas.  748,  holding  act  imposing  fees 
as  penalty  valid  and  unrepealed. 
Proofs    of    loss    as    precedent    to    action. 

Disapproved  in  Davis  v.  Northwestern  Mutual  Fire  Asso.  48  Wash.  53,  92  Pac. 
881,  15  Ann.  Cas.  333,  holding  presentation  of  proofs  of  loss  within  time  fixed 
by  policy  is  condition  precedent  to  maintenance  of  action  thereon. 
Construction    of    forfeiture    clause    of    insurance    policy. 

Cited   in   Preferred   Acci.   Ins.   Co.   v.   Fielding,   35   Colo.  26,   83   Pac.   1013,  9 
Ann.   Cas.   916,   on   limitation   of   forfeiture   to   particular   matters   which   work 
such  result  according  to  terms  of  policy. 
Several   replications   to   single   plea. 

Cited  in  Southern  Home  Ins.  Co.  v.  Putnal,  57  Fla.  225,  49  So.  922,  holding 
plaintiff  may  file  more  than  one  replication  to  any  pleading  but  questioning  its 
advisability  and  also  discussing  joint  and  several  demurrer  to  several  replications 
to  single  plea. 
Waiver  of  jury   trial. 

Cited   in  Alcorn  v.  Dennis.  25  Okla.   137,   105   Pac.   1012,  holding  that  party 
having  proceeded,   after  amendment  by   opposite  party,   without  asking  permis- 
sion to  withdraw  waiver  of  jury  trial  cannot  complain  for  first  time  in  motion 
for  new  trial. 
Waiver   of   provisions   of   insurance   policy   through   agent. 

Cited  in  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  250,  47  So.  947,  holding  provisions 
of  policy  requiring  written  consent  for  other  insurance  waived,  though  additional 
insurance  was  taken  after  writing  of  policy  and  agent  did  not  communicate 
knowledge  of  it  to  company. 

Cited  in  note  (16  L.R.A.  (N.S.)  1226)  on  parol  evidence  rule  as  to  varying  or 
contracting  written  contracts,  as  affected  by  doctrine  of  waiver  or  estoppel  as 
applied  to  insurance  policies. 

Distinguished  in  Parsons  v.  Lane  (Re  Miller's  &  Mfrs.  Ins.  Co.)  97  Minn.  107, 
4  L.R.A. (N.S.)  236,  106  N.  D.  485,  7  Ann.  Cas.  1144,  where  neither  company  nor 
agent  had  knowledge  of  conditions. 

67  L.  R.  A.  529,  MORRISON  v.  COM.  24  Ky.  L.  Rep.  2493,  74  S.  W.  277. 
Evidence    of    improper    relations    in    homicide    case. 

Cited  in  Leach  v.  Com.  129  Ky.  503,  112  S.  W.  595,  holding  admissible,  evidence 
of  immoral  relations  between  deceased  and  woman  staying  at  house  of  accused : 
State  v.  Martin,  47  Or.  286,  83  Pac.  849,  8  Ann.  Cas.  769,  holding  admissible, 
evidence  that  accused  had  been  intimate  with  daughter  of  deceased. 
Kvidence  of  antecedent   threats   in   homicide. 

Cited  in  note  (3  L.R.A. (N.S.)  524)  on  evidence  of  antecedent  threats  in  homi- 
cide. 
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Character    of    deceased    as    affecting:    homicide. 

Cited  in  note  (3  L.R.A.  (N.S.)  361)  on  character  and  reputation  of  deceased  as 
affecting  homicide. 

67  L.  R.  A.  550,  GORDON  v.  WARE  NAT.  BANK,  65  C.  C.  A.  580,  132  Fed. 

444. 
Life   insurance  in    favor   of  one  having'   no   insurable   interest. 

Cited  in  Taussig  v.  United  Secur.  L.  Ins.  &  T.  Co.  231  Pa.  20,  79  Atl.  810, 
holding  that  purchase  of  life  insurance  policy  on  life  of  another  is  wagering 
contract;  Brogi  v.  Brogi,  211  Mass.  515,  98  N.  E.  573,  holding  that  beneficiary 
need  not  have  insurable  interest,  where  it  does  not  appear  that  transaction  was 
intended  as  wagering  contract. 

Cited  in  note    (128  Arn.  St.  Rep.  310)    on  life  insurance  in  favor  of  persons 
having  no   insurable  interest. 
Assig-nability   of   life    insurance    policy. 

Cited  in  McRae  v.  Warmack,  98  Ark.  56,  33  L.R.A. (X.S.)  952,  135  S.  W.  807, 
holding  that  agreement  by  which  uncle  is  to  pay  premiums  or  policies  on  nephew's 
life,  to  be  assigned  to  uncle,  with  privilege  of  redemption  by  nephew  of  one 
of  them,  is  void;  Rylander  v.  Allen,  125  Ga.  214,  6  L.R.A. (N.S.)  134,  53  S.  E. 
1032,  5  Ann.  Cas.  355;  Mattock  v.  Bledsoe,  77  Ark.  64,  90  S.  W.  848, — holding 
insurance  policy,  may  be  assigned  to  person  having  no  insurable  interest  in 
life  insured;  Bendet  v.  Ellis,  120  Tenn.  293,  18  L.R.A. (N.S.)  119,  127  Am.  St.  Rep. 
1000,  111  S.  W.  795,  holding  administratrix  of  assured  entitled  to  money  paid 
by  insurance  companies  upon  policies  taken  out  by  assured  with  understanding 
they  were  to  be  assigned;  Russell  v.  Grigsby,  94  C.  C.  A.  61,  168  Fed.  580,  holding 
speculative  assignment  is  valid  only  to  extent  of  money  actually  paid  for  it 
as  well  as  for  advances  of  premiums  subsequently  made;  Re  Orear,  39  L.R.A. 
(•N.S.)  995,  102  C.  C.  A.  78,  178  Fed.  636,  holding  insurance  policies  of  bank- 
rupt are  property  and  pass  to  his  trustee  under  bankruptcy  act. 

Cited  in  notes    (3  L.R.A. (N.S.)   949)   on  validity  of  assignment  of  interest  in 
life   insurance  to   one   paying  premiums;     (6   L.R.A. (N.S.)    130)    on   validity    of 
assignment  not  made  as  cover  for  wager  policy  of  life  insurance  to  one  having 
no  insurable  interest. 
—  Rule    in    federal    courts. 

Cited  in  Russell  v.  Grigsby,  94  C.  C.  A.  61.  168  Fed.  580,  holding  validity  of 
assignment  of  life  insurance  policy  is  question  of  general  law  as  to  which  federal 
courts  are  not  bound  by  decisions  of  state  courts. 

Cited  in  note    (40  L.R.A. (N.S.)    411)    on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to 
Federal  courts. 
Conclusiveness  of  judgment. 

Cited  in  Bredin  v.  National  Metal  Weatherstrip  Co.  147  Fed.  743,  holding 
where  party  has  been  once  finally  heard,  he  is  concluded,  as  to  defenses  he  might 
have  made  as  well  as  to  those  he  did  make;  Stewart  v.  Park  College,  84  C.  C.  A. 
451,  156  Fed.  775,  holding  action  in  Federal  court  barred  by  judgment  in  former 
suit  in  state  court  upon  same  claim  and  between  same  parties. 

67  L.  R.  A.  555,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  COOLIDGE,  73  Ark.  112.  108 

Am.  St.  Rep.  21,  83  S.  W.  333,  3  Ann.  Cas.  582. 
Liability  of  carrier  for  loss  on  connecting  line. 

Cited  in  L.  Starks  Co.  v.  Manistee  &  N.  E.  R.  Co.  165  Mich.  522.  131    X.  W. 
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99,  holding  that  failure  of  initial  carrier  to  tell  connecting  carrier  to  notify 
nained  person  of  arrival  of  potatoes  does  not  make  former  an  insurer,  but  it  is 
liable  for  loss  occurring  after  notice  ought  to  have  been  given. 

Cited  in  notes   (19  L.R.A.  (X.S.)    1014)  on  liability  of  carrier  of  goods  for  loss 
on  connecting  line,  due  to  its  own  negligence;    (31  L.R.A. (N.S.)   82,  103,  111)   on 
liability  of  connecting  carrier  for  loss  beyond  own  line;    (106  Am.  St.  Rep.  609) 
on  liability  of  initial  carrier  for  torts  or  negligence  of  connecting  lines. 
Presumption  and  burden  of   proof  of  loss  us  between  connecting  carrier*. 

Cited  in  Gibson  v.  Little  Rock  &  II.  S.  W.  R.  Co.  93  Ark.  443.  124  S.  \V.  1033, 
holding  that  there  is  a  presumption  that  last  carrier  caused  injury;  Stolze  v. 
Ann  Arbor  R.  Co.  148  Wis.  208,  134  N.  W.  376,  holding  that  such  presumption 
imposes  on  lost  carrier  burden  of  exonerating  itself  in  order  to  escape  liability; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Marshall,  74  Ark.  599,  86  S.  W.  802,  holding  pre- 
sumption that  last  carrier  is  responsible  for  injury  to  goods  is  overcome  by  proof 
initial  carrier  furnished  desfective,  unsuitable  car  which  caused  injury;  Kansas 
City  S.  R.  Co.  v.  Embry,  76  Ark.  593,  90  S.  W.  15,  holding  where  there  is  evi- 
dence of  damage  occurred  at  station  jointly  maintained  by  both  carriers  presump- 
tion arises  it  occurred  after  delivery  to  last  carrier;  St.  Louis  &  S.  F.  R.  Co.  v. 
Pearce,  82  Ark.  357,  118  Am.  St.  Rep.  75,  101  S.  W.  760,  12  Ann.  Cas.  125, 
holding  where  suit  is  against  initial  carrier  plaintiff  has  burden  of  showing  dam- 
age occurred  on  its  lin?;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Pless,  3  Ga.  App. 
406,  60  S.  E.  8,  holding  proof  shipment  was  somewhat  damaged  before  it  left 
custody  of  first  carrier  places  burden  of  showing  itself  free  from  liability  for 
entire  damage  on  first  carrier. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Renfroe,  82  Ark.  150,  10  L.R.A. 
(N.S.)    322,  118  Am.  St.  Rep.  58,  100  S.  W.  889,  holding  presumption  that  de- 
livery carrier  caused  injury  obtains  only  in  absence  of  proof  locating  negligent 
carrier. 
-Apportionment    of   loss. 

Cited  in  Colbath  v.  Bangor  &  A.  R.  Co.  105  Me.  384,  134  Am.  St.  Rep.  569,  74 
Atl.  918,  holding  no  apportionment  of  damages  to  goods  shipped  will  he  made 
between  last  and  immediately  preceding  carrier  where  last  carrier  only  is  sued. 
Concurrent    nee-ligrence. 

Cited  in  St.  Louis  Southwestern  R.  Co.  v.  Mackey,  95  Ark.  301,  129  S.  W.  78, 
holding  railroad  liable  for  damages  produced  by  combined  effect  of  act  of  God 
and  its  concurring  negligence;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Bruce,  89 
Ark.  590,  117  S.  W.  564;  holding  party's  negligence  is  not  excused  by  fact  negli- 
gence of  another  concurred  with  it  to  produce  injury  which  would  not  have 
occurred  but  for  negligence  of  both. 
Validity  of  conditions  of  contract  of  carriage. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Wells,  81  Ark.  474,  99  S.  W.  534,  holding 
limitations  as  to  time  for  bringing  action  and  as  to  value  was  immaterial,  when 
special  contract  contained  therein  was  declared  invalid;  St.  Louis  &  S.  F.  R.  Co. 
v.  Pearce,  82  Ark.  358,  118  Am.  St.  Rep.  75,  101  S.  W.  760,  12  Ann.  Cas.  125, 
holding  it  is  unreasonable  to  require  intending  shipper  to  release  carrier  from 
liability  already  accrued  on  account  of  breach  of  duty  owing  shipper;  St.  Louis. 
I.  M.  &  S.  R.  Co.  v.  Furlow,  89  Ark.  412,  117  S.  W.  517,  holding  stipulation  as 
to  notice  of  claim  for  damages  to  live  stock,  not  allowing  sufficient  time  to  give 
such  notice  is  invalid. 
—  Consideration. 

Cited  in  Southern  Kxp.  Co.  v.  Hill,  81  Ark.  7,  98  S.  W.  371,  holding  carrier 
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cannot  claim  benefit  of  receipt  limiting  its  liability  to  certain  sum  where  receipt 
is  without  consideration;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Caldwell,  89  Ark.  221, 
136  S.  W.  210,  holding  condition  in  contract  of  carriage  that  carrier  shall  not 
be  liable  for  breakage  or  leakage  is  invalid,  when  no  reduction  in  rates  is  made 
on  its  account. 
Measure  of  damages  for  negligence  or  delay  of  carrier. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Leder.  87  Ark.  302,  112  S.  W.  744,  holding 
measure  of  damages  for  failure  to  furnish  cars  for  hay  is  difference  between  price 
in  locality  and  what  would  have  been  obtained  elsewhere  could  shipment  have 
been  made. 

67  L.  R.  A.  558,  LAMB  v.  POWDER  RIVER  LIVE  STOCK  CO.  65  C.  C.  A.  570. 

132  Fed.  434. 
Validity    of    statutes    prescribing    shortened    periods    of    limitation. 

Cited  in  Cummings  v.  Rosenberg,  12  Ariz.  331,  100  Pac.  810,  holding  that 
five  months  is  reasonable  time  for  commencement  of  actions  before  bar  takes 
effect;  State  ex  rcl.  National  Bond  &  Secur.  Co.  v.  Krahmer,  105  Minn.  434,  21 
L.R.A.  (N.S.)  164,  117  X.  W.  780,  holding  legislature  may  enact  .short  statutes 
of  limitation,  provided  reasonable  time  is  given  for  bringing  actions  upon  exist- 
ing claims;  Schauble  v.  Schulz,  69  C.  C.  A.  581,  137  Fed.  391.  upholding  statute 
as  to  title  by  adverse  possession  as  applied  to  case  of  party  allowed  at  least  a 
year  to  assert  title. 

Cited  in  note  (7  L.R.A.  (X.S.)  716)  on  reasonableness  of  period  allowed  by 
saving  clause  in  new  statute  of  limitations. 

Distinguished  in  Mulvey  v.  Boston,  197  Mass.  185,  83  N.  E.  402,  14  Ann.  Cas. 
349,  sustaining  statute  limiting  some  persons  to  thirty  days  for  bringing  action 
on  existing  causes  of  action. 
Prospective  construction    of   statutes. 

Cited  in  Schauble  v.  Schulz,  69  C.  C.  A.  581,  137  Fed.  391,  holding  rule  that 
statute  is  to  be  construed  as  prospective  and  not  retrospective  is  inapplicable, 
where  words  "having  been  or  hereafter  may  be"  are  used. 

Cited  in  note  (111  Am.  St.  Rep.  458,  461)  on  retrospective  operation  of  statutes 
of  limitation. 
Effect   of   re-enacted   statute. 

Cited  in  Great  Northern  R.  Co.  v.  United  States,   84   C.   C.  A.   93,   155   Fed. 
949,  holding  statute  law  is  not  abrogated  or  annulled  by  repetition  or  re-enact- 
ment. 
Impeachment   of  judgment  of  sister   state   for   fraud. 

Cited  in  note  (32  L.R.A.  (N.S.)  939)  on  right  to  resist  judjiinont  of  'sistn- 
state  on  ground  of  fraud. 

67  L.  R.  A.  565..  CRABTREE  v.  DAWSOX,  119  Ky.  148,  115  Am.  St.  Rep.  243, 

83  S.  W.  557. 
Liability   for  battery  on   person   other  than   one   intended. 

Cited  in  Illinois  C.  R.  Co.  v.  Gunterrnan,  135  Ky.  446,  122  S.  W.  514,  holding 
railroad  company  is  not  responsible  for  shooting  of  person  by  trainman,  if  latter 
fires  into  crowd  to  defend  himself  or  associate. 

Cited  in  note  (33  L.R.A.  (N.S.)  1074)  on  assault  or  homicide  as  affected  l:y 
mistake  in  identity  of  person  assaulted. 
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Exemplary   damages. 

Cited  in  note  (16  L.R.A.  (N.S.)  441)  on  necessity  of  actual  malice  to  justify 
exemplary  damages  for  tort. 

67  L.  R.  A.  571,   FRANK  v.  STRATFORD-HANDCOCK,  13  Wyo.  37,   110  Am. 

St.  Rep.  963,  77  Pao.  134. 
Specific   performance   agniiist   »nl»se<itient   purchaser. 

Cited  in  Kolacliny  v.  Galbreath,  26  Okla.  780,  38  L.R.A. (N.S.)    458,  110  Pac. 
002,  holding  that  subsequent  purchaser  of  land  is  proper  party  against  whom  to 
enforce  oil  or  gas  lease  made  with  prior  owner  of  fee. 
Consideration    for    option    to    purchase    realty. 

Cited  in  Coolcy  v.  Moss,  123  Ga.  711,  51  S.  E.  625,  holding  option  to  purchase 
real   estate  not  binding   on   owner   if  without   consideration. 
Wlieii   option   is   in    lease. 

Cited  in  Murphy  v.  ITussey,  117  La.  397,  41  So.  692,  holding  contract  of  lease 
with  option  to  purchase  has  mutuality  and  consideration  and  lessor  cannot  with- 
draw during  term;  Amiss  v.  Witting,  121  La.  503,  46  So.  606,  15  Ann,  Gas.  379, 
holding  lease  of  property  is  sufficient  consideration  for  option  to  purchase;  Harp- 
er v.  Runner,  85  Neb.  346,  123  N.  W.  313,  holding  consideration  of  lease  sup- 
ports option  to  purchase  contained  in  lease. 
Specific  performance  of  options. 

Cited  in  notes  (6  L.R.A. (N.S.)  404)  on  right  to  specific  performance  of  option 
as  affected  by  lack  of  mutuality;  (118  Am.  St.  Rep.  594,  598,)  on  specific  per- 
formance of  options. 

67  L.  R.  A.  581,  L'ENGLE  v.  SCOTTISH  UNION  &  NAT.  INS.  CO.  48  Fla.  82, 

111  Am.  St.  Rep.  70,  37  So.  462,  5  Ann.  Cas.  748. 
Validity  of  statutory  provision   for  attorney's  fee. 

Cited  in  note    (17   L.R.A. (N.S.)    912)    on  validity  of  statutory   provision   for 
attorney's    fee. 
Construction  of  contracts. 

Cited  in  Jacobs  v.  Parodi,  50  Fla.  555,  39  So.  833,  holding  as  to  contract  con- 
cerning  sale   of   land   that   interpretation   is    to   be   adopted   which   is   consistent 
with  reason  and  probability. 
— —  Concurrent    insurance    clause    of    insurance    policy. 

Distinguished  in  Home  Ins.  Co.  v.  Morrow,  145  Ala.  286,  39  So.  537,  holding 
permit  for  certain  amount  of  concurrent  insurance  including  policy  does  not  per- 
mit such  amount  of  additional  insurance. 
Extrinsic   circumstances. 

Cited  in  Jacobs  v.  Parodi,  50  Fla.  555,  39  So.  833,  holding  evidence  extrinsic 
of  contract  is  admissible  to  aid  in  proper  interpretation  of  instrument  which  is 
ambiguous  or  obscure;  McNair  &  W.  Land  Co.  v.  Adams,  54  Fla.  554,  45  So. 
492,  holding  parties  to  written  agreement  may  prove  facts  consistent  therewith, 
though  not  expressed  in  it. 

67  L.  R.  A.  590,  SCHMITT  v.  DAHL,  88  Minn.  506,  93  N.  W.  865. 
Fraudulent  conveyances. 

Cited  in  Seabury  v.  Michaelis,  106  Minn.  545,  119  N.  W.  65,  holding  bulk  sale 
good  where   it  did   not  appear   that  plaintiffs  were  creditors  at   time  of   sale; 
Irish  v.  Daniels,  100  Minn.  191,  110  N.  W.  968,  holding  creditor  is  not  bound  to 
L.  R.  A.  Au.  Vol.  VI.— 74. 
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establish  that  original  claim  was  lawful,  and  judgment  is  not  subject  to  attack, 
except  for  fraud,  but  it  is  conclusive  as  to  all  defenses  which  might  have  been 
interposed. 
Res   jndicata. 

Distinguished  in  Teal  v.  Scandinavian-American  Bank,  114  Minn.  443,  131 
N.  W.  486,  holding  that  discharge  in  bankruptcy  of  owner  of  land  is  not  res 
judicata  as  to  mortgagee  of  his  mortgagee,  who  was  neither  party  nor  privy  to 
bankruptcy  proceedings. 

07  L.   R.  A.  613,  JOURDAN  v.  EVANSVILLE,  163  Ind.  512,  72  N.  E.  544,  2 

Ann.  Cas.  96. 
Regulation    of    liquor    traffic. 

Cited  in  Rapp  v.  Venable,  15  N.  M.  515,  110  Pac.  834,  upholding  statute  pro 
hibiting  saloons  within  certain  distance  of  government  senatorium;  Gordon  v. 
Corning,  174  Ind.  342,  47  N.  E.  157,  upholding  county  local  option  law;  Sopher 
v.  State,  169  Ind.  193,  14  L.R.A.(N.S.)  180,  81  N.  E.  913,  14  Ann.  Cas.  27. 
holding  licensing  of  traffic  in  intoxicating  liquors  is  constitutional;  McClanahan 
v.  Breeding,  172  Ind.  465,  88  N.  E.  695,  holding  right  to  sell  intoxicants  is  not 
property  right  nor  inherent  or  inalienable  so  that  it  cannot  be  regulated  by 
law. 
—  By  municipal  corporation. 

Cited  in  Schmidt  v.  Indianapolis,  168  Ind.  639,  14  L.R.A.(N.S.)  792,  120  Am. 
St.  Rep.  386,  80  N.  E.  632,  sustaining  ordinance  requiring  license  to  maintain 
brewery  and  regulating  brewery  business  in  exercise  of  police  power;  Ensley  v. 
State,  172  Ind.  208,  88  N.  E.  62,  holding  that  what  state  may  do  it  may  au- 
thorize municipal  corporations  to  do  in  exercise  of  police  power. 
Police  power. 

Cited  in  State  v.  Rice,  158  N.  C.  637,  39  L.R.A.(N.S.)  269,  74  S.  E.  582,  up- 
holding ordinance  of  municipality  under  commission  form  of  government,  for- 
bidding keeping  of  hogs  within  \  of  mile  of  corporate  limits. 

67  L.  R.  A.  617,  LOVE  v.  ARDMORE  STOCK  EXCH.  5  Ind.  Terr.  202,  82  S. 

W.  721,  5  Ann.  Cas.  183. 
Later  appeal  in  164  Fed.  186,  Affirming  7  Ind.  Terr.  43,  103  S.  W.  759. 

67  L.R.A.  624,  HODGE  v.  MUSCATINE  COUNTY,  121  Iowa,  482.  104  Am.  St. 
Rep.  304,  96  N.  W.  968. 

Affirmed  in  196  U.  S.  276,  25  Sup.  Ct.  Rep.  237,  49  L.  'ed.  477. 
Validity    of    mulct    tax. 

Cited  in  Newton  v.  McKay,  130  Iowa,  598,  102  N.  W.  827,  holding  statutes  re- 
lating to  mulct  taxes  are  not  invalid  because  not  allowing  property  owner  hear- 
ing, and  do  not  deprive  owner  of  property  without  due  process  of  law;  Re 
Otto  F.  Lange  Co.  159  Fed.  587,  holding  tax  on  persons  selling  cigarettes  and  on 
property  where  cigarettes  are  sold  is  valid. 

Cited  in  notes    (20  L.R.A. (N.S.)    42)    on  constitutionality  of  statute  making 
license,  occupation,  or  privilege  tax  a  lien  on  realty  where  business  conducted; 
(129  Am.  St.  Rep.  275)   on  constitutional  limitations  on  power  to  impose  license 
or  occupation  taxes  on  cigarette  dealers. 
Xatnre  of  mulct  tax. 

Cited  in  Tennant  v.  Kuhlemeier,  142  Iowa,  246,  120  N.  W.  689.  19  Ann.  Cas. 
1026,  holding  mulct  tax  is  in  itself  an  additional  penalty  imposed  on  sale  of 
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liquors;    Re  Otto  F.  Larige  Co.  159  Fed.  588,  holding  county  entitled  to  priority 
of  payment  of  cigarette  tax  owing  by  bankrupt  at  time  of  adjudication. 
Rig'ht    to    hearing-    upon    assessment    of    tax. 

Cited  in  Beebe  v.  Magoun,  122  Iowa,  96,  101  Am.  St.  Rep.  259,  97  N.  W.  986. 
on  absence  of  right  to  hearing  when  amount  to  be  exacted  is  definitely  fixtxl. 

67  L.  R.  A.  629,  BROWN  v.  BROWN,  125  Iowa,  218,  101  N.  WT.  81. 
Rale   in    Shelley's   case. 

Cited  in  Harlan  v.  Manington,  152  Iowa,  717,  133  N.  W.  367,  holding  rule  in- 
applicable, where  there  is  an  intermediate  estate  between  life  estate  and  re- 
mainder and  two  estates  are  not  of  same  character;  Westcott  v.  Meeker,  144 
Iowa,  324,  29  L.R.A.  (N.S.)  953,  122  N.  W.  964,  holding  that  statute  of  limitations 
does  not  commence  to  run  in  case  of  conveyance  in  fee  by  life  tenant,  as  against 
heirs  to  whom  fee  is  given  under  conditions  preventing  vesting  under  rule  in 
Shelley's  case,  until  his  death;  Doyle  v.  Andis,  127  Iowa,  53,  69  L.R.A.  960, 
footnote  p.  953,  102  N.  W.  177,  4  Ann.  Cas.  18,  on  rule  in  Shelley's  Case,  where 
manifest  intendrnent  of  words  excludes  it. 

Cited   in  note    (29  L.R.A. (N.S.)    993,  1014,   1041,   1083,  1124,  1128,  1162)    on 
rule   in   Shelley's  case. 
(  mi*!  ruci  ion    of    deed. 

Cited  in  Kepler  v.  Larson,  131  Iowa,  441,  7  L.R.A. (N.S.)  1113,  108  N.  W. 
1033,  holding  granting  and  habenduni  clause  are  to  be  read  together  in  con- 
struing deed. 

67    L.   R.   A.  631.   PETERSON   v.   MODERN   BROTHERHOOD,   125  Iowa,   562, 

101    N.   W.   289. 
Variation  of   written   instrument   by   parol. 

Cited  in  Willis  v.  Weeks,  129  Iowa,  529,  105  N.  W.  1012,  holding  oral  evi- 
dence as  to  intention  of  parties  inadmissible  where  lease  was  "for  one  year  and 
the  privilege  of  four  years;"  Inman  Mfg.  Co.  v.  American  Cereal  Co.  133  Iowa, 
75,  8  L.R.A. (N.S.)  1144,  110  N.  W.  287,  12  Ann.  Cas.  387,  holding  under  statute 
as  to  enforcement  of  contract  against  party  in  sense,  other  party  understood 
its  meaning  different  from  language  of  plain  and  unambiguous  contract  cannot 
be  given  thereto. 
Accident  Insurance  policy. 

Cited   in   Phillipy  v.   Homesteaders,   140  Iowa,   564,    118   N.   W.   880,   holding 
under  policy  providing  for  payment  in  event  of  loss  of  sight  of  both  eyes,  evi 
dence  that  insured  understood  that  he  might  recover  for  loss  of  one  eye  was  in 
admissible. 
Construction    of    contracts. 

Cited  in  note  (8  L.R.A.  (N.S.)  1142)  on  rule  that  equivocal  terms  are  to  \« 
taken  as  against  either  party,  in  that  sense  in  which  he  had  reason  to  suppose 
the  other  understood  it. 

67  L.  R.  A.  637,  CINCINNATI,  L.  &  A.  ELECTRIC  STREET  R.  CO.  v.  LOHE,  68 

Ohio  St.  101,  67  N.  E.  161. 
Status  of  internrban  railways. 

Cited  in  C.  C.  C.  &  St.  L.  R.  Co.  v.  Urbana,  B.  &  N.  R.  Co.  5  Ohio  C.  C.  N.  S 
597,  26  Ohio  C.  C.  194,  holding  interurban  railways  governed  by  statutes  ap- 
plicable to  street  railways;  Dayton  &  U.  R.  Co.  v.  Dayton  &  M.  Traction  Co.  4 
Ohio  C.  C.  N.  S.  334,  26  C.  C.  8,  Affirming  14  Ohio  S.  &  C.  P.  Dec.  19,  holding 
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statute  governing  crossings  by  railroads  over  tracks  of  other  railroads  not  ap- 
plicable to  crossing  by  interurban  railroad  over  steam  railroad;  Re  Avon 
Beach  &  S.  R.  Co.  3  Obio  X.  P.  X.  S.  571,  16  Ohio  S.  &  C.  P.  Dec. 
95,  holding  law  governing  railroads  not  applicable  to  electric  interurban  rail- 
way; McMahon  v.  Xew  Orleans  R.  &  Light  Co.  127  La.  549,  32  L.R.A.  (X.S.) 
346,  53  So.  857,  holding  interurban,  and  street  railways  governed  by  same 
rules  as  respecting  negligence  in  their  operation;  Meeker  v.  C.  D.  &  M.  Traction 
Co.  12  Ohio  C.  C.  X.  S.  171,  31  Ohio  C.  C.  347,  holding  rule  as  to  care  required 
at  steam  railroad  track  applicable  in  case  of  interurban  railway;  Ottawa  v. 
Ohio  Electric  R.  Co.  13  Ohio  C.  C.  X".  S.  564,  holding  that  interurban  railways 
are  railroads  within  requirement  of  lighting  of  street  crossings,  reversed  in  85 
Ohio  St.  233,  97  X.  E.  835;  Snow  v.  Indianapolis  &  E.  R.  Co.  47  Ind.  App. 
195,  93  X.  E.  1089,  holding  interurban  railway  on  its  own  right  of  way  a 
steam  railroad  as  regards  law  of  negligence. 

Cited  in  notes    (100  Am.  St.  Rep.  248)    on   interurban   railways  as   railroads; 
(36  L.R.A.  (X.S.)    718)    on  same  point. 
Riding-  on   car   platform   a*   lies-licence. 

Cited  in  Eller  v.  Dayton  &  X.  Traction  Co.  15  Ohio  S.  &  C.  P.  Dec.  210,  holding 
it  negligence  to  ride  on  platform  of  interurban  car  in  open  country,  where  there 
is  room  and  seats  inside;  Miller  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  135  Wis.  249, 
17  L.R.A.  (X.S.)  158,  128  Am.  St.  Rep.  1021,  115  X.  W.  794,  on  riding  upon 
platform  of  railroad  car  when  there  is  room  inside  as  being  contributory  negli- 
gence; Louisville  &  X.  R.  Co.  v.  Massie,  138  Ky.  456,  128  S.  W.  330,  holding 
question  whether  riding  on  platform  of  car  constituted  negligence  properly  for 
jury;  Miller  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  135  Wis.  249,  17  L.R.A. (X.S.) 
158,  128  Am.  St.  Rep.  1021,  115  X'.  W.  794,  holding  passenger  guilty  of  contribu- 
tory negligence  as  matter  of  law  in  riding  on  platform  from  his  own  choice. 

Cited  in  note   (17  L.R.A. (X.S.)    160)    on  riding  on  platform  as  affecting  right 
to  recover  for  injury  through  accident  to  train  or  car. 
Implied  contract  of  carriage. 

Cited  in  Chudnovski  v.  Eckels,  232  111.  318,  83  X.  E.  846,  holding  operation 
of  street  railway  is  continuing  offer  to  carry,  which,  when  accepted  by  indi- 
vidual presenting  himself  for  carriage,  completes  contract. 

07   L.  R.  A.  642,  BALDWIN  v.  OHIO  TWP.  70  Kan.   102,   109  Am.  St.  Rep. 

414,  78  Pac.  424. 
Drainage    of    surface    waters. 

Cited  in  footnote  to  Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds 
owners  of  improved  property  adjacent  to  sewer  required  to  connect  gutters  and 
spouts  on  buildings  therewith  as  against  owners  of  premises  adjoining  alley  on 
which   water  otherwise  falls. 
—  Into   natural   ivater   course. 

Cited  in  footnote  to  Aldritt  v.  Fleischauer,  70  L.R.A.  301,  which  sustains 
right  of  land  owner  to  drain  ponds  of  temporary  character  having  no  natural 
outlet  by  discharging  water  through  artificial  channel  into  natural  surface 
water  drain  on  own  property,  although  flow  therein  over  lower  estate  is  in- 
creased. 

Cited  in  note  (24  L.R.A.(N.S.)  903)  on  draining  surface  water  into  water 
course. 
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67  L.  R.  A.  646,  YAZOO  &  M.  VALLEY  R.  CO.  v.  BLACKMAR,  85  Miss.  7,  107 

Am.  St.  Rep.  265,  37  So.  500. 
Carrier's    liability    for    g-oods    taken    11-    baggage. 

Distinguished  in  New  Orleans  &  N.  E.  R.  Co.  v.  Shackelford,  87  Miss.  615, 
4  L.R.A.(N.S.)  1037,  112  Am.  St.  Rep.  461,  40  So.  427,  6  Ann.  Cas.  826,  holding 
carrier  liable  for  value  of  sample  trunks  checked  as  baggage  and  lost. 

67  L.  R.  A.  648,  MUELLER  v.  BUENGER,  184  Mo.  458,  105  Am.  St.  Rep.  541, 

83  S.  W.  458. 
Devise    of    after-acquired    property. 

Cited  in  note  (135  Am.  St.  Rep.  801)  on  devise  of  subsequently  acquired 
property. 

67   L.   R.   A.   656,   MAPLETON   BANK    v.   STANDROD,.   8   Idaho,   740,   71    Pac. 

119. 
Validity  of  unregistered  transfer  of  stock  as   to  creditors. 

Cited  in  Bateman  v.  Gits,  16  N.  M.  442,  120  Pac.  307,  holding  that  rights 
of  transferee  of  national  bank  stock  under  unrecorded  transfer  are  superior  to 
rights  of  subsequent  attaching  creditor  of  transferrer  without  notice;  National 
Bank  v.  Western  P.  R.  Co.  157  Cal.  581,  27  L.R.A.(N.S.)  991,  108  Pac.  676, 
21  Ann.  Cas.  1391,  holding  prior  unregistered  transfer  good  as  against  subse- 
quent attachment;  Everitt  v.  Farmers'  &  M.  Bank,  82  Neb.  195,  20  L.R.A. 
(N.S.)  998,  117  N.  W.  401,  holding  unregistered  assignment  valid  as  against 
subsequent  execution  levy. 

Cited  in  notes  (2  L.R.A.(N.S.)   804)  on  necessity  of  \Vriting  to  transfer  shares 
of   stock;     (20    L.R.A. (N.S.)    996)    on    validity   of   pledge   or    other    transfer   of 
stock   when  not  made  in  books  of  corporation,  as  against  attachments,  execu- 
tions, or  subsequent  transfers. 
Garnishment    of    stockholder's    interest    in    corporation. 

Cited  in  note  (18  L.R.A. (N.S.)  1159)  on  stockholder's  interest  in  corporation 
as  subject  of  garnishment. 

67  L.  R.  A.  670,  LIPSCOMB  v.  CONDON,  56  W.  Va.  416,  107  Am.  St.  Rep.  938, 

49  S.  E.  392. 
Unregistered    transfer    of    stock    prior   to   attachment    or    execution. 

Cited  in  State  Bkg.  &  T.  Co.  v.  Taylor,  25  S.  D.  586,  29  L.R.A.(N.S.)  527, 
127  N.  W.  590,  holding  that  unregistered  pledge  of  stock  is  valid  against 
subsequent  attachment,  against  stockholder,  by  creditor  without  notice;  Everitt 
v.  Farmers'  &  M.  Bank,  82  Neb.  195,  20  L.R.A.  (N.S.)  998,  117  N.  W.  401, 
holding  unregistered  assignment  valid  as  against  subsequent  execution;  also 
citing  annotation  on  this  point. 
Garnishment  of  stockholtler's  interest  in  corporation. 

Cited  in  note   (18  L.R.A.(N.S.)    1158)   on  stockholders  interest  in  corporation 
as  subject  of  garnishment. 
Duty  of  corporations  to  transfer  stock  on  books. 

Cited  in  note  (136  Am.  St.  Rep.  1028,  1037)  on  duty  of  corporations  to  trans- 
fer stock  on  their  books. 
Negotiable   character    of   stock. 

Distinguished  in  Howard  v.  National  Teleg.  Co.  182  Fed.  222,  on  negotiable 
character  of  stock  when  assigned. 
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67  L.  R.  A.  694,  GARTLAX  v.  HICKMAN,  56  W.  Va.  75,  49  S.  E.  14. 
Fixtures  as   part   of   realty. 

Cited  in  Perry  v.  Acme  Oil  Co.  44  Ind.  App.  212,  88  N.  E.  859.  holding  that 
machinery  and  fixtures  on  realty  leased  for  gas  and  oil  do  not  become  part  of 
realty  and  title  thereto  does  not  vest  in  lessor  because  of  forfeiture  of  lease. 

Cited  in  footnote  to  Berg  v.  Herring-Hall-Marvin  Safe  Co.  70  L.R.A.  756,  which 
holds  boilers,  ^nginerf,  shafting,  and  heating  apparatus  placed  in  building  l>y  ten- 
ant to  carry  on  business  therein  and  capable  of  easy  removal  without  injury  to 
building  removable  as  trade  fixtures. 

Distinguished  in  State  Security  Bank  v.  Hoskins,  130  Iowa,  343,  8  L.R.A. 
<X.S.)  383,  106  X.  W.  764,  holding  gasolene  engine  for  grinding  feed  on  stone 
foundation  passes  with  conveyance  of  farm  and  "all  appurtenances." 

67  L.  R.  A.  701,  ATLAXTA  &  W.  P.  R.  CO.  v.  WEST,  121  Ga.  641,  104  Am    <t. 

Rep.  179,  49  S.  E.  711. 
Relation   of    master   and    servant. 

Cited  in  White  v.   Levi,   137  Ga.  271,  73  S.  E.  376,  holding  that  relation  of 
master  and  servant  does  not  exist  between  automobile  firm  and  boy  directed  by 
its  servant  to  drive  automobile  to  garage. 
Duty    o \vliiK'    volunteer   or   trespasser. 

Cited  in  Grissom  v.  A.  &  B.  Air  Line  R.  Co.  152  Ala.  114,  13  L.R.A.(N.S.) 
564,  126  Am.  St.  Rep.  20,  44  So.  661,  holding  brother  of  servant  voluntarily 
assisting  him  with  knowledge  and  assent  of  master  is  not  servant;  Charleston 
&  W.  C.  R.  Co.  v.  Johnson,  1  Ga.  App.  443,  57  S.  E.  1064,  holding  petition  show- 
ing engineer  of  train,  knowing  dangerous  position  of  boy  trespasser  on  train, 
caused  sudden  jerk  and  threw  him  off,  states  cause  of  action;  Central  R.  Co.  v. 
Mullins,  7  Ga.  App.  383,  66  S.  E.  1028,  holding  duty  of  railroad  company  as  to 
volunteer  is  same  as  that  it  owes  trespasser;  Belt  R.  Co.  v.  Charters,  123  111. 
App.  328,  holding  volunteer  assisting  servant  of  another  does  so  at  his  own 
risk;  Kelly  v.  Tyra,  103  Min.  180,  17  L.R.A.(X.S.)  342,  114  X.  W.  750,  hold- 
ing master  owes  no  affirmative  duty  of  care  to  volunteer  originally,  but  only 
after  knowledge  of  peril;  Duvall  v.  Armour  Packing  Co.  119  Mo.  App.  153,  95 
S.  W.  978,  holding  employee  cannot  hold  employer  liable  for  injury  sustained 
while  at  work  which  he  voluntarily  leaves  his  own  work  to  engage  in. 
Assumption  of  risk  by  volniiteer. 

Cited  in  note   (13  L.R.A. (X.S.)   562)   on  assumption  of  risk  by  volunteer. 
Elements   of  actionable    negligence. 

Cited  in  Chicago,  R,  I.  &  P.  R.  Co.  v.  Mclntire,  29  Okla.  801,  119  Pac.  1008, 
holding  that  elements  of  actionable  negligence  are  existence  of  duty  of  de- 
fendant to  plaintiff,  failure  to  perform  duty,  and  resulting  injury  to  plaintiff. 

67  L.  R,  A.  705,  BOSTWICK  v.  MUTUAL  L.  IXS.  CO.  116  Wis.  392,  89  X.   W. 

538,  92  X.  W.  246. 
Waiver   of  mistake   in    issuing1   policy   by   its   retention. 

Cited  in  footnote  to  Orion  Knitting  Mills  v.  United  States  F.  &  G.  Co.  70 
L.R.A.  167,  which  holds  that  liability  on  fidelity  bond  insuring  against  loss 
through  fraud  or  dishonesty  of  agent  cannot  be  extended  to  cover  failure  to 
pay  for  goods  purchased  by  a  factor  or  broker. 

Cited  in  note  (38  L.R.A.  (N.S.)  787)  on  retention  of  policy  of  insurance  as  a 
waiver  of  mistake  or  fraud  as  to  terms  of  policy. 
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Onligation   of  insured   to   know   content*  of  policy. 

*  Approved  in  Fidelity  &  C.  Co.  v.  Dierks  Lumber  &  Coal  Co.  133  Mo.  App. 
642,  114  8.  W.  55,  holding  it  is  too  late  after  risk  has  been  carried  and  pre- 
mium earned  to  consider  questions  of  variance  between  application  and  policy 
also  citing  annotation  on  this  point. 

Cited  in  Hutchinson  v.  Palmer,  147  Ala.  522,  40  So.  339,  holding  if  insured 
receives  policy  different  from  that  lie  contracted  for  it  is  his  duty  to  ascertain 
such  fact  in  reasonable  time,  and  return  it  for  cancelation;  Parsons  v.  Lane 
(Re  Miller's  &  Mfrs.  Ins.  Co.  97  Minn.  116,  4  L.R.A.(N.S.)  240,  106  N.  W.  485, 
7  Ann.  Cas.  1144,  holding  person  accepting  and  retaining  insurance  policy  is 
bound  to  know  its  contents,  unless  misled  by  some  act  of  insurer;  Floars  v. 
.Etna  L.  Ins.  Co.  144  N.  C.  241,  11  L.R.A.  (N.S.)  300,  56  S.  E.  915;  Welch  v. 
Fire  Asso.  of  Philadelphia,  120  Wis.  408,  98  N.  W.  227;  Gwaltney  v.  Insur- 
ance Co.  134  N.  C.  562,  47  S.  E.  122  (dissenting  opinion),  on  duty  of  insured 
to  read  policy;  Glassner  v.  Johnston,  133  Wis.  490,  113  N.  W.  977,  holding 
party  accepting  policy  through  fraud  and  misrepresentation  of  agent  entitled 
to  relief  from  contract,  where  he  submitted  policy  to  attorney  for  examina- 
tion after  accepting  it;  Voss  v.  Northwestern  Nat.  L.  Ins.  Co.  137  Wis.  503, 
118  N.  W.  212,  holding  insured  who  receives  and  retains  policy  and  also  other 
papers  is  estopped  to  assert  ignorance  of  their  contents. 

Cited  in  notes  (13  L.R.A.(N.S.)  865;  16  L.R.A.(N.S.)  1210)  on  duty  of  in- 
sured to  read  application  and  policy. 


Cited  in  Farlow  v.  Chambers,  21  S.  D.  131,  110,  N.  W.  94,  holding  it  no  de- 
fense to  'contract,  signed  by  defendant  without  reading  it,  that  he  signed  it 
on  plaintiffs  representation  that  it  conformed  to  prior  oral  agreement  between 
them;  McNinch  v.  Northwest  Thresher  Co.  23  Okla,  393,  100  Pac.  524,  holding 
party  signing  written  contract  which  recites  it  is  executed  for  stated  considera- 
tion cannot  assert  it  was  given  for  different  consideration,  where  he  does  not 
rely  upon  other  party's  assurances;  Van  Beck  v.  Milbrath,  118  Wis.  45,  94 
N.  W.  657,  holding  finding  of  fraud  upon  party  taking  note  and  mortgage 
executed  by  one  person  only  but  which  he  thought  were  executed  by  number 
of  persons  jointly  not  sustained  where  party  made  no  effort  to  read  them; 
Kaiser  v.  Nummerdor,  120  Wis.  238,  97  N.  W.  932,  holding  competent  man, 
experienced  in  dealing  in  stocks  of  goods,  could  not  recover  for  fraud  in  mis- 
representing amount  of  inventory  which  he  had  before  him  before  sale;  Standard 
Mfg.  Co.  v.  Slot,  121  Wis.  23,  105  Am.  St.  Rep.  1016,  98  N.  W.  923,  holding 
person  signing  contract  when  inexcusably  ignorant  of  its  nature  will  not  be 
relieved  from  it  on  ground  of  misrepresentation;  Loyd  v.  Phillips,  123  Wis.  631, 
101  N.  W.  1092,  holding  slight  circumstances  excusing  failure  to  examine  deed 
before  accepting  it  are  sufficient  to  prevent  holding  of  inexcusable  negligence 
as  matter  of  law;  Kruse  v.  Koelzer,  124  Wis.  541,  102  N.  W.  1072,  holding 
equitable  relief  barred  as  to  party  accepting  deed,  taking  possession  of  prop- 
erty, sleeping  on  his  rights,  and  allowing  other  party  to  act  on  such  acquiescence  ; 
Steffen  v.  Supreme  Assembly  of  the  Defenders,  130  Wis.  487,  110  N.  W.  40], 
holding  signature  to  instrument  is  not  obtained  by  fraud  or  mistake  where 
there  are  no  representations  and  signer  inexcusably  neglects  to  read  it. 

Cited  in  note  (138  Am.  St.  Rep.  812)  on  signing  contracts  in  ignorance  of 
their  contents. 

Distinguished  in  Standard  Mfg.  Co.  v.  Stallman,  128  Wis.  378,  107  N.  W. 
662,  where  negligence  in  signing  contract  without  reading  it  was  excused  by 
fraudulent  representations;  Castello  v.  Citizens'  State  Bank,  140  Wis.  278,  122 
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X.  W.  769,  holding  acceptance  and  retention  of  cashier's  personal  check  after 
oral  contract  for  bank's  certificate  of  deposit  does  not  constitute  waiver  of 
rights  under  oral  contract;  Letter  v.  Knospe,  144  Wis.  427,  129  X.  W.  614, 
holding  that  party  is  not  chargeable  with  knowledge  of  contents  of  receipt, 
where  he  was  induced  to  refrain  from  examining  it  by  misrepresentation  as  to 
its  purport. 
Waiver  of  breach  of  contract  or  Its  invalidity  l>>  aceptance  of  benefits. 

Cited  in  Schulze  v.  Lang,  146  Wis.  485,  131  X.  W.  989,  holding  that  grantee, 
accepting  deed  after  having  it  examined  by  lawyer  and,  with  knowledge  that  it 
did  not  convey  all  of  form,  stating  that  deal  was  satisfactory,  cannot  have  deed 
reformed;  Dare  County  v.  Smith  Constr.  Co.  152  N.  C.  30,  67  S.  E.  37,  hold- 
ing that  county  commissioners  accepting  court  house,  are  estopped  to  claim 
damages  from  faulty  construction  or  use  of  improper  materials;  Leisen  v.  St. 
Paul  F.  &  M.  Ins.  Co.  20  X.  D.  328,  30  L.R.A.(X.S.)  548,  127  X.  W.  837,  hold- 
ing that  insurer  waives  forfeiture  by  delivery  of  policy  and  retention  of  pre- 
mium with  knowledge  of  facts  rendering  policy  void  at  its  inception;  Xorthern 
Supply  Co.  v.  Wangard,  117  Wis.  627,  98  Am.  St.  Rep.  963,  94  N.  W.  785, 
holding  buyer  does  not  waive  implied  warranty  as  to  quality  of  potatoes  by 
taking  same  from  car;  Bowe  v.  Gage.  127  Wis.  250,  115  Am.  St.  Rep.  1010, 
106  X.  W.  1074,  holding  application  of  payment  upon  debt  constitutes  return 
payment  upon  settlement  claimed  to  be  invalid;  Davis  v.  Schmidt,  126  Wis. 
466,  110  Am.  St.  Rep.  938,  106  X.  W.  119,  holding  defense  of  fraud  to  purchase 
money  note  given  for  horse  is  barred  by  affirmance  of  sale,  retention  of  horse 
and  election  to  stand  on  right  to  damages  for  breach  of  warranty;  Ripley  v. 
Sage  Land  &  Improv.  Co.  138  Wis.  309,  23  L.R.A.(X.S.)  793,  119  X.  W.  108, 
holding  settlement  of  account  conclusive  upon  party  accepting  same  together 
with  check  for  balance  due  and  retaining  them  without  objection  2  years  and 
9  months. 

Distinguished  in  Kaukauna  Electric  Light  Co.  v.  Kaukauna,  114  Wis.  340, 
89  X.  W.  542,  holding  no  recovery  can  be  had  on  contract  by  party  thereto 
who  has  not  performed  on  his  part  where  other  party,  does  not  accept  benefits 
of  contract;  Jacobson  v.  Tallard,  116  Wis.  665,  93  X.  W.  841,  where  tobacco 
was  not  delivered  for  purpose  of  satisfying  contract,  but  in  order  that  contract 
commodity  might  be  selected  therefrom;  Charley  v.  PotthoiT,  118  Wis.  264,  95 
X.  W.  124,  holding  theater  manager  did  not  waive  defects  in  performance  by 
opera  company  by  payments  in  pursuance  of  contract. 
Heliance  on  representations  by  other  party. 

Cited  in  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  465,  106  X.  W.  231,  7  Ann.  Cas. 
505,  holding  false  representations  are  not  actionable  unless  relied  upon  by 
purchaser  and  such  as  justify  his  reliance  upon  them;  Jacobsen  v.  Whitely,  138 
Wis.  437,  120  X.  W.  285,  holding  whether  falsity  of  misrepresentations  as 
to  assets  and  debts  of  corporation  was  so  apparent  to  purchaser  of  stock  that 
he  should  have  known  truth  was  for  jury. 
Rescission  or  affirmance  of  contract. 

Cited  in  Xational  L.  &  Trust  Co.  v.  Omans,  137  Mich.  367,  100  X.  W.  595, 
holding  holder  of  policy  must  make  election  to  rescind  for  fraud  in  obtaining 
premium  note  within  reasonable  time;  I.  L.  Corse  &  Co.  v.  Minnesota  Grain  Co. 
1  94  Minn.  336,  102  X.  W.  728,  holding  it  is  only  necessary  for  party  wishing 
to  rescind  contract  for  fraud  to  make  fair  offer  to  return  what  he  received  and 
demand  what  he  parted  with;  Sonnesyn  v.  Akin,  14  X.  D.  259,  104  X.  W.  1026, 
holding  action  at  law  to  recover  back  that  which  has  been  paid  upon  contract 
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void  for  fraud  supposes  precedent  rescission  of  contract  by  act  of  plaintiff; 
Porter  v.  Cook,  114  Wis.  65,  89  N.  W.  823,  on  right  to  rescind  upon  re-establish- 
ing status  quo;  Phelps  v.  Mineral  Springs  Heights  Co.  123  Wis.  2"i5,  101  N.  W. 
364,  holding  to  maintain  action  to  recover  back  consideration  party  must  have 
exercised  and  declared  election  to  rescind  and  returned  or  offered  to  return 
what  he  has  received;  Pfeiffer  v.  Marshall,  136  Wis.  62,  116  N.  W.  871,  hold- 
ing action  to  reform  prosecuted  for  two  years  after  discovery  of  fraud  consti- 
tutes affirmance  of  contract  and  waiver  of  fraud;  Grant  Marble  Co.  v.  Abbot, 
142  Wis.  290,  124  N.  W.  264,  holding  party  seeking  to  rescind  must  act  promptly 
upon  discovery  of  facts  entitling  him  to  rescission  and  take  no  steps  in  affirm- 
ance of  contract. 
Constructive  waiver. 

Cited  in  Pabst  Brewing  Co.  v.  Milwaukee,  126  Wis.  118,  105  N.  W.  563,  hold- 
ing waiver  may  rest  upon  constructive  knowledge  of  facts  and  implied  intent 
to  waive. 
Laches. 

Cited   in   Harrigan   v.   Gilchrist,   121  Wis.   308,   99   N.  W.   909,   holding   party 
will  not  be  denied  judicial  aid  where  not  guilty  of  negligence  in  failure  to  dis- 
cover seasonably  facts  showing  liability  of  adverse  party. 
Reversal   because   of   omitted   or   improper   finding's   below. 

Cited  in  Prieve  v.  Fitzsimons  &  C.  Co.  117  Wis.  511,  94  N.  W.  317,  holding 
irreconcilable  conflict  in  findings  of  fact  by  trial  judge  calls  for  reversal  of 
judgment  if  not  right  on  the  law  and  evidence;  Kinn  v.  First  Nat.  Bank,  118 
Wis.  548,  99  Am.  St.  Rep.  1012,  95  N.  W.  969,  reversing  judgment  where  there 
were  no  findings  or  evidence  to  support  it;  Pym  v.  Pym,  118  Wis.  673,  96  N.  W. 
429,  holding  further  trial  necessary  where  findings  and  judgment  were  based 
on  incompetent  evidence;  Fischbeck  v.  Mielenz,  119  Wis.  33,  96  N.  W.  426, 
holding  further  trial  and  findings  of  court  on  questions  of  fact  necessary  where 
trial  court  makes  no  finding  on  such  questions;  Fogo  v.  Boyle  130  Wis.  157, 
109  N.  W.  977,  holding  judgment  will  not  be  reversed  because  of  failure  of 
court  to  determine  issue  where  it  is  supported  by  preponderance  of  evidence; 
Luckow  v.  Boettger,  14  Wis.  66,  121  N.  W.  649,  holding  where  findings  of  fact 
are  made  by  application  of  wrong  rules  of  law  to  evidence,  judgment  will  be 
reversed  unless  supported  by  clear  preponderance  of  proper  evidence. 

67  L.  R.  A.  756,  VOGT  v.  SHIENEBECK,  122  Wis.  491,  106  Am.  St.  Rep.  989, 

100  N.  W.  820,  2  Ann.  Cas.  814. 
Meaning:   of   expression    •••'.   o.   b." 

Cited  in  Southern  Flour  &  Grain  Co.  v.  McGeehan,  144  Wis.  132,  128  N.  W. 
879,  holding  that  contract  for  sale  of  goods  to  be  delivered  f.  o.  b.  at  nam.ed 
place  fixes  such  place  as  place  of  delivery;  Detroit  Southern  R.  Co.  v.  Mal- 
comson,  144  Mich.  174,  115  Am.  St.  Rep.  390,  107  N.  W.  915,  holding  contract 
to  furnish  coal  for  illuminating  company  of  certain  city,  f.  o.  b.  railroad,  means 
delivery  on  tracks  in  such  city;  Fromme  v.  O'Donnell,  124  Wis.  532,  103  N.  W. 
3,  holding  "f.  o.  b.  cars"  at  certain  place  shows  parties  intended  change  of  title 
on  delivery;  Chandler  Lumber  Co.  v.  Radke,  136  Wis.  497,  22  L.R.A.(N.S.) 
715,  118  N.  W.  185,  holding  expression  "f.  o.  b."  is  not  ambiguous  and  there- 
fore not  open  to  construction  by  proof  of  custom  or  otherwise;  Badger  State 
Lumber  Co.  v.  G.  W.  Jones  Lumber  Co.  140  Wis.  85,  121  N.  W.  933,  holding 
title  to  lumber  sold  "f.  o.  b."  does  not  pass  until  its  delivery  by  loading  it 


!f.7  L.R.A.   756]  L.  R.  A.  CASES  AS  AUTHORITIES.  1178 

<>n  cars;  State  ex  rel.  Pittsburgh  Coal  Co.  v.  Patterson,  138  Wis.  481,  120  N. 
W.  227,  holding  same  as  to  coal  sold  "f.  o.  b." 

Cited  in  note  (33  L.R.A.  (N.S.)  54,  55)  on  passing  title  by  delivery  f.  o.  b. 
As  to  duty  to  I'M  r Mixli  cars. 

Cited  in  R.  J.  Menz  Lumber  Co.  v.  E.  J.  McXeeley  &  Co.  58  Wash.  227,  28 
L.R.A.(N.S.)  1010,  108  Pac.  621;  Hurst  v.  Altamont  Mfg.  Co.  73  Kan.  426.  6 
L.R.A. (N.S.)  932,  117  Am.  St.  Rep.  525,  85  Pac.  551,  9  Ann.  Cae.  549,  holding 
phrase  "f.  o.  b.  cars"  means  seller  is  to  furnish  cars;  Elliott  v.  Howison,  146 
Ala.  590,  40  So.  1018,  holding  seller  who  undertakes  delivery  of  things  sold 
free  on  board  cars  impliedly  agrees  to  supply  cars;  American  T.  &  Sav.  Bank 
v.  Zeigler  Coal  Co.  91  C.  C.  A.  72,  165  Fed.  38,  as  to  whether  it  is  duty  of 
buyer  or  seller  to  furnish  cars  when  contract  is  "f.  o.  b." 

Cited    in    note    (6   L.R.A.(N.S.)    929)    as   to   which    party    is    to    furnish   cars 

under  contract  to  ship  f.  o.  b. 

.)  mlM-i.-il    notice   of   general   custom. 

Cited  in  John  O'Brien  Lumber  Co.  v.  Wilkinson,  123  Wis.  280,  101  N.  W. 
2050,  holding  general  usage  or  custom  need  not  be  pleaded  since  courts  take 
judicial  notice  thereof. 

Cited  in  note    (124  Am.  St.  Rep.  54)   on  facts  of  which  courts  will  take  ju- 
dicial   notice. 
Measure   of    damages    for    breach    of    contract    of   sale. 

Cited  in  Capper  v.  Manufacturers  Paper  Co.  86  Kan.  360,  121  Pac.  519,  hold- 
ing that   measure   of  damages   for   refusal   to   ship   goods   is   difference  between 
price    in   nearest   market   and   contract    price. 
When   title   passes   on   sale. 

Cited  in  Allen  v.  Greenwood,  147  Wis.  635,  133  N.  W.  1094  (dissenting  opin- 
ion), as  to  when  title  passes  on  sale  of  personalty. 

f.7  L.  R.  A.  761,  RE  RARBER  ASPHALT  PAVING  CO.  66  C.  C.  A.  55.  132  Fed. 

945. 
Conflict    between    courts    of    different    jurisdictions. 

Cited  in  Tenth  Nat.  Bank  v.  Smith  Constr.  Co.  227  Pa.  361,  136  Am.  St. 
Rep.  884,  76  Atl.  67,  holding  court  has  no  power  to  appoint  receiver  where 
one  has  already  been  appointed  by  another  court  of  equal  jurisdiction;  Empire 
State  Surety  Co.  v.  Carroll  County,  114  C.  C.  A.  435,  194  Fed.  610,  holding 
that  receiver  of  national  bank,  party  to  decree  allowing  preferred  claim  in 
suit  between  creditor  and  himself  and  claimant,  cannot  deprive  creditor  of 
his  right  to  appeal  and  circuit  court  of  its  jurisdiction  to  review  decree,  by 
compromise  with  claimant. 

Cited   in   footnote   to   Hargis   v.  Parker.   69   L.R.A.   270,   which   upholds  juris- 
diction of  supreme   court  to   intervene   by   writ   of   prohibition   to   stay   inferior 
court   from  proceeding  out   of  its  jurisdiction. 
—  Between   federal  and   state   courts. 

Cited  in  Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A.  288,  135  Fed.  667.  holding 
fact  jurisdiction  and  custody  of  personal  property  has  vested  in  state  court  is 
no  ground  for  dismissal  of  action  of  replevin  in  federal  court;  Mankato  v. 
Barber  Asphalt  Paving  Co.  73  C.  C.  A.  439,  142  Fed.  340,  holding  defendant 
in  action  in  state  court  may  bring  suit  in  federal  court  between  same  parties 
and  for  same  cause;  People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  402; 
Murk  v.  McCaffrey,  136  Fed.  696;  Barnsdall  v.  Weltemeyer.  73  C.  C.  A.  515, 
142  Fed.  417, — holding  pendency  in  state  court  of  prior  action  between  same 
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parties  for  same  cause  is  no  defense  to  subsequent  action  in  federal  court; 
Guardian  Trust  Co.  v.  Kansas  City  Southern  R.  Co.  28  L.R.A.  (N.S.)  625,  96 
C.  C.  A.  285,  171  Fed.  49;  Guardian  Trust  Co.  v.  Kansas  City  S.  R.  Co.  76 
C.  C.  A.  615,  146  Fed.  340, — holding  Federal  court  of  equity  will  not  stay  action 
in  personam  in  state  court  involving  no  claim  to  specific  property  in  former's 
control  or  issue  within  its  exclusive  jurisdiction;  Lamar  v.  Spalding,  83  C. 
C.  A.'  Ill,  154  Fed.  30,  holding  pendency  of  litigation  in  state  court  to  secure 
writ  of  assistance  to  gain  possession  of  land  is  no  bar  to  action  of  ejectment 
in  Federal  court;  North  Carolina  Min.  Co.  v.  Westfeldt,  151  Fed.  295,  holding 
equitable  action  to  quiet  title  in  Federal  court  is  not  barred  by  suit  in  state 
court  in  nature  of  ejectment;  Farmers'  Bank  v.  Wright,  158  Fed.  850,  holding 
pendency  of  action  on  claim  in  state  court  is  no  ground  for  abatement  of  action 
thereon  in  Federal  court;  Lang  v.  Choctaw,  0.  &  G.  R.  Co.  87  C.  C.  A.  307,  16G 
Fed.  360,  holding  Federal  court  having  jurisdiction  of  railroad  property  ir> 
foreclosure  proceedings  may  restrain  proceeding  in  state  court  wherein  lien 
violative  of  decree  of  Federal  court  is  asserted;  Sullivan  v.  Algrem,  87  C.  C.  A. 
318,  160  Fed.  370,  holding  Federal  court  cannot  appoint  receiver  for  property 
when  state  court  has  already  done  so;  Ferriday  v.  Middlesex  Bkg.  Co.  118  La. 
780,  43  So.  403,  on  right  to  prosecute  suit  at  same  time  in  both  state  antl 
Federal  courts. 

Disability  of  state  to  control  jurisdiction  of  Federal   courts  by  remedial 
law. 

Cited  in  Love  v.  Atchison,  T.  &  S.  F.  R.  Co.  107  C.  C.  A.  403,  185  Fed.  325, 
holding  that  no  law  of  state  can  deprive  Federal  court  of  jurisdiction  to  de- 
termine whether  rate  provision  of  state  constitution  violates  Federal  constitu- 
tion; Mechanics'  Ins.  Co.  v.  C.  A.  Hoover  Distilling  Co.  31  L.R.A.(N.S.)  877, 
105  C.  C.  A.  128,  182  Fed.  594,  holding  that  statute  prohibiting  maintenance 
of  actions  for  recovery  of  intoxicating  liquor  or  its  value  is  ineffective  to 
prevent  their  maintenance  in  Federal  courts;  Collin  County  Nat.  Bank  v.  Hughes, 
83  C.  C.  A.  661,  155  Fed.  390  (denying  petition  for  rehearing  of  81  C.  C.  A. 
556,  152  Fed.  415,  416)  ;  Brun  v.  Mann,  12  L.R.A. (N.S.)  160,  80  C.  C.  A.  513, 
151  Fed.  149,  holding  state  legislation  cannot  take  away  or  impair  power  of 
national  courts  to  enforce  their  adjudications;  Morrill  v.  American  Reserve 
Bond  Co.  151  Fed.  314,  holding  power  of  United  States  Circuit  Courts  to  ad- 
judicate claims  and  administer  remedies  in  equity  cannot  be  revoked,  impaired 
or  limited  by  state;  Dunlop  v.  Mercer,  86  C.  C.  A.  435,  156  Fed.  551,  holding 
jurisdiction  of  Federal  courts  over  bankruptcy  proceedings  cannot  be  revoked, 
annulled,  or  impaired  by  state;  Re  Farmers'  Supply  Co.  170  Fed.  505,  holding 
jurisdiction  and  remedies  of  national  courts  cannot  be  impaired  or  destroyed 
by  legislation  of  state  requiring  partnership  having  fictitious  name  to  comply 
with  certain  conditions  to  maintain  suits;  Connecticut  F.  Ins.  Co.  v.  Man- 
ning, 101  C.  C.  A.  107,  177  Fed.  896  (dissenting  opinion),  on  duty  of  Federal 
court  to  correct  error  notwithstanding  state  legislation,  practice  in  state  courts 
or  act  of  parties  below;  Borden's  Condensed  Milk  Co.  v.  Baker,  101  C.  C.  A. 
186,  177  Fed.  911,  holding  existence  of  remedy  at  law  in  state  court  does  not 
oust  Federal  jurisdiction  in  equity. 
Availability  in  Federal  court  of  ri«ht  «iven  by  state  law. 

Cited  in  McClellan  v.  Carland,  110  C.  C.  A.  49,  187  Fed.  919,  holding  that 
wherever  citizens  of  state  may  secure  decision  of  their  controversies  in  its 
courts  by  original  suits  or  by  appeals,  citizens  of  different  states  may  have 
determination  by  Federal  courts  of  like  controversies;  Schurmeier  v.  Connecti- 
cut Mut  L  Ins.  Co.  69  C.  C.  A.  22,  137  Fed.  46,  holding  that  where  probate 
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court  of  state  has  power  to  receive  and  allow  claim  Federal  court  has  same 
power  as  between  citizens  of  different  states;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  84  C.  C.  A.  167,  156  Fed.  18;  Platt  v.  Lacocq,  15  L.R.A. 
(N.S.)  562,  85  C.  C.  A.  621,  158  Fed.  727;  Harrison  v.  Remington  Paper  Co. 
3  L.R.A. (N.S.)  964.  72  C.  C.  A.  405,  140  Fed.  399,  5  Ann.  Gas.  314,— holding 
rights  under  state  statute  are  available  in  Federal  court. 
Issue  of  writs  in  and  of  appellate  jurisdiction. 

Cited  in  Vacuum  Cleaner  Co.  v.  Platt,  116  C.  C.  A.  220,  190  Fed.  400,  hold- 
ing that  circuit  court  of  appeals  cannot  issue  mandamus  to  compel  district 
court  to  issue  subpoena  duces  tccum ;  McClellan  v.  Garland,  217  U.  S.  280, 
54  L.  eel.  766,  30  Sup.  Ct.  Rep.  501,  holding  that  mandamus  to  require  Federal 
circuit  court  to  proceed  with  pending  suit  may  be  issued  by  circuit  court  of 
appeals  in  aid  of  its  appellate  jurisdiction;  Re  Macfarland,  30  App.  D.  C.  391, 
holding  that  where  appellate  jurisdiction  exists,  attempt  to  invoke  it  is  not 
required  to  cause  it  to  attach  in  order  to  authorize  issue  of  writ  of  prohibi- 
tion in  its  aid. 
Jurisdiction  ancillary  to  Federal  appellate  courts. 

Cited   in.  Ex   parte  Moran,   75   C.  C.   A.   396,   144   Fed.   596,  holding   power  of 
United   States   Supreme   Court   to   issue   writs   of   habeas   corpus   is   part   of   its 
appellate  jurisdiction   except   in  cases   affecting  ambassadors,   other   public   min- 
isters,  or  consuls,   and   those   in   which   state   is  party. 
Mandamus   to   enforce  judgment. 

Cited  in  Anglo-American  Land  Mortg.  &  Agency  Co.  v.  Cheshire  Provident 
Inst.  134  Fed.  155,  holding  as  to  questions  arising  after  judgment  by  Federal 
court  against  bank  for  which  state  court  has  appointed  assignee  parties  have 
remedy  by  mandamus  or  prohibition;  Collin  County  Nat.  Bank  v.  Hughes, 
81  C.  C.  A.  556,  152  Fed.  416,  holding  remedy  for  refusal  of  court  to  provide 
for  service  of  scire  facias  to  revive  judgment  and  decide  issues  it  presents  is 
by  mandamus. 

67   L.  R.   A.   770,   SUPREME   LODGE,   K.   P.   v.   BRADLEY,   73   Ark.   274,    108 

Am.  St.  Rep.  38,  83  S.  W.  1055,  3  Ann.  Cas.  872. 
liability  of  insurer  when  death   is  caused  l»y  crime. 

Cited  in  Supreme  Lodge,  K.  P.  v.  Crenshaw,  129  Ga.  200,  13  L.R.A. (N.S.) 
265,  121  Am.  St.  Rep.  216,  58  S.  E.  628,  12  Ann.  Cas.  307,  holding  provision 
reducing  insurer's  liability  where  insured's  death  is  caused  by  his  crime  is  in- 
applicable where  insured  is  killed  at  time  of  adultery  by  husband  of  adulter- 
ess; Sovereign  Camp,  W.  W.  v.  Welch,  16  Okla.  196,  83  Pac.  547,  holding  under 
provision  that  policy  is  void  if  insured  die  by  reason  of  violating  or  attempt- 
ing to  violate  law  insurer  is  not  liable  if  insured  meets  death  because  of  assault 
or  attempted  assault. 

Cited  in  note  (13  L.R.A.(N.S.)  260,  262)  on  necessity  that  death  be  reason- 
able and  legitimate  consequence  of  violation  of  law,  to  relieve  insurer. 

67  L.  R.  A.  773,  STATE  v.  MALLORY,  73  Ark.  236,  83  S.  W.  955,  3  Ann.  Cas. 

852. 
Validity   of   game   and    flsh    laws. 

Cited  in  Fritz  v.  State,  88  Ark.  577,  115  S.  W.  385,  sustaining  statutes  pro- 
hibiting shipping  or  carrying  game  outside  state  and  use  of  certain  fish  nets 
in  waters  of  state. 
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—  !\'onreicident    landowner. 

Cited  in  Harper  v.  Galloway,  58  Fla.  261,  26  L.R.A.(N.S.)  797,  51  So.  226, 
19  Ann.  Cas.  235,  on  right  of  nonresident  land  owners  to  equal  protection  of 
laws  under  statutes  for  protection  of  game. 

Cited    in    note    (26    L.R.A.  (X.S.)    794)    on    what    discrimination    as   to    persons 
permissible   in    fish   and   game   laws. 
landowner's   rig'hts   In    game. 

Cited  in  Schulte  v.  Warren,  218  111.  122,  13  L.R.A.  (N.S.)  749,  75  N.  E.  782, 
holding  individual  has  exclusive  right  to  hunt,  kill,  or  capture  wild  game  or  fowl 
upon  his  grounds. 

67  L.R.A.  783,  RE  KING,  66  Kan.  695,  97   Am.  St.  Rep.  309,  72  Pac.  263. 
ConieluBiveness  of  judgment  as  to  child's  custody. 

Cited  in  Re  Gulp,  2  Cal.  App.  83,  83  Pac.  89,  on  inconclusiveness  of  judg- 
ment awarding  custody  of  child  upon  courts  both  in  domestic  and  foreign 
jurisdictions;  Re  Shepard,  67  Kan.  871,  74  Pac.  1133,  holding  that  court  is 
not  bound  by  decree  changing  custody  of  children,  their  welfare  being  still  open 
to  consideration. 
- —  Habeas  corpus. 

Cited  in  Bleak  ley  v.  Barclay,  75  Kan.  477,  10  L.R.A.  (N.S.)  241,  89  Pac.  906 
holding  judgment  in  habeas  corpus  proceedings  determining  right  to  custody 
of  child  bars  subsequent  proceedings  by  same  parties  upon  same  state  of  facts; 
Brown  v.  Brown,  2  Ala.  App.  469,  56  So.  589,  holding  that  conditional  judg- 
ment does  not  bar  subsequent  proceedings  under  changed  conditions. 

Annotation  cited  in  Brown  v.  Robertson,  76  S.  C.  155,  9  L.R.A.(N.S.)  1176, 
56  S.  E.  786,  on  conclusiveness  of  judgment  in  habeas  corpus  proceeding  con- 
cerning custody  of  child  as  between  same  parties  upon  same  state  of  facts. 

Disapproved   in   Cormack   v.   Marshall,  211   111.  526,  67   L.R.A.   791,   71   N.   E. 
1077,   1   Ann.   Cas.  256,   holding  judgment   in   habeas   corpus  proceedings   deter- 
mining right  to  custody  of  child  is  binding  upon  parties  as  long  as  same  facts 
and    conditions    exist. 
Appeal   from   habeas  corpus. 

Cited  in  Bleakley  v.  Smart,  74  Kan.  481,  87  Pac.  76,  11  Ann.  Cas.  125,  hold- 
ing judgment  in  habeas  corpus  proceedings  involving  right  to  custody  of  child 
is  appealable. 

67  L.  R.  A.  787,  CORMACK  v.  MARSHALL,  211  111.  519,  71  N.  E.  1077,  1  Ann. 

Cas.  256. 
Conclusiveness   of   judgment   concerning;   custody   of   child. 

Cited  in  Hohenadel  v.  Steele,  237  111.  234,  86  N.  E.  717,  (Affirming  141  111.  App. 
212),  holding  decree  respecting  custody  of  child  is  always  regarded  as  tempor- 
ary; Bleakley  v.  Barclay,  75  Kan.  478,  10  L.R.A.(N.S.)  241,  89  Pac.  906,  hold- 
ing judgment  in  habeas  corpus  proceedings  determining  right  to  custody  of 
child  bars  subsequent  proceedings  by  same,  parties  upon  same  state  of  facts: 
Brown  v.  Robertson,  76  S.  C.  155,  9  L.R.A.(N.S.)  1176,  56  S.  E.  786,  as  to 
whether  judgment  in  proceeding  in  heabeas  corpus  with  regard  to  custody  of 
infant  is  res  judicata  as  between  same  parties  on  same  state  of  facts. 
Review  of  judgment. 

Cited  in  Mahon  v.  People,  218  111.  173,  75  N.  E.  768  (Reversing  119  111.  App. 
498),  holding  final  order  in  habeas  corpus  proceedings  relating  to  custody  of 
.child  may  be  reviewed  on  writ  of  error;  Sullivan  v.  People,  224  111.  473,  79  N. 
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E.  695,  holding  same  but  that  such  order  is  not  reviewable  on  appeal;  Bleakley 
v.  Smart.  74  Kan.  483,  87  Pac.  76,  11  Ann.  Cas.  12f>,  holding  judgment  in  hab- 
eas corpus  proceedings  concerning  right  to  custody  of  child  is  appealable. 

Distinguished  in  People  ex  rel.  Hall  v.  Drainage  Comrs.  123  111.  App.  607, 
holding  order  of  judge,  in  vacation  refusing  leave  to  h'le  information  in  nature 
of  quo  warranto  is  not  reviewable  on  appeal  or  writ  of  error. 

Explained  in  People  ex  rel.  Magee  v.  McAnally,  221    111.  67,  77  N.  E.  544,   5 
Ann.  Cas.  590,  holding  appeal  or  writ  of  error  is  not  permitted  in  habeas  corpus 
proceeding  between  state  and  prisoner. 
Parent's  right   to  custody  of   child. 

Cited  in  Hohenadel  v.  Steele,  237  111.  234,  80  X.  E.  717,  Affirming  147  111. 
App.  212,  holding  parent  has  right  to  custody  of  his  child  as  against  the  world, 
unless  he  has  forfeited  the  right  or  child's  welfare  demands  that  he  be  deprived 
of  it;  Wohlford  v.  Burckhardt,  141  111.  App.  324,  holding  rights  of  parent  to 
custody  of  child  are  superior  to  those  of  any  other  persons,  if  parent  is  fitted  to 
have  custody  of  children. 

67  L.  R.  A.  793,  BLUNT  v.  FIDELITY  &  C.  CO.  145  Cal.  268,  104  Am.  St.  Rep. 

34,  78  Pac.  729. 
Affirmance  of  policy  by  retention. 

Cited  in  Parsons  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  97  Minn.  116,  4  L.R.A. 
(N.S.)  240,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  person  accepting  and  re- 
taining insurance  policy  is  bound  to  know  its  contents  unless  misled  by  insurer. 

67  L.  R.  A.  795,  IIEWIN  v.  ATLANTA,  121  Ga.  723,  49  S.  E.  765,  2  Ann.  Cas. 

296. 
Validity  of  anti-trading:   stamp  law*. 

Cited  in  District  of  Columbia  v.  Kraft,  35  App.  D.  C.  262,  30  L.R.A.(N.S.) 
962,  holding  that  freedom  of  contract  is  not  unconstitutionally  interfered  with  by 
prohibition  of  use  of  trading  stamps;  Ex  parte  Drexel,  147  Cal.  770,  2  L.R.A. 
(N.S.)'  596,  82  Pac.  429,  3  Ann.  Cas.  878,  holding  statute  making  it  misdemeanor 
to  issue  trading  stamps  or  coupons  is  unconstitutional;  Denver  v.  Frueauff,  39 
Colo.  33,  7  L.R.A.(N.S.)  1137,  88  Pac.  389,  12  Ann.  Cas.  521,  holding  ordinance 
prohibiting  use  of  trading  stamps  as  being  gift  enterprise  is  invalid;  Leonard  v. 
Bassindale,  46  Wash.  302,  89  Pac.  879,  denying  constitutionality  of  anti-trading 
stamp  act;  Opinion  of  Justices,  208  Mass.  609,  94  X.  E.  848,  holding  statute  pro- 
hibiting gift  enterprises,  void. 

Cited  in  footnote  to  Montgomery  v.  Kelly,  70  L.R.A.  209,  which  holds  void 
ordinance  requiring  payment  of  license  fee  under  penalty  by  merchant  who  having 
already  paid  privilege  tax  on  business  issues  trading  stamps  in  connection 
therewith. 

Cited  in  note  in   (2  L.R.A.  (X.S.)   588)   on  trading  stamps. 
Separation   and   classification   of   business   for   purpose   of   taxation. 

Cited  in  Southern  Exp.  Co.  v.  R.  M.  Rose  Co.  124  Ga.  592,  5  L.R.A. (N.S.) 
026,  53  S.  E.  185,  holding  municipality  cannot  make  separate  business  of  mere 
delivery  by  common  carrier  of  particular  class  of  goods  and  levy  license  tax 
thereon;  Arlington  v.  Central  R.  Co.  127  Ga.  726,  56  S.  E.  1015,  holding  business 
of  warehouseman  is  incidental  to  that  of  carrier  and  cannot  be  segregated  and 
made  subject  to  occupation  tax  under  ordinance. 

Cited  in  note  (5  L.R.A.(X.S.)  620)  on  power  of  municipality  to  make  constit- 
uent elements  of  operations  of  a  business  independent  subjects  of  license  tax. 
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What    Is  a   "business." 

Cited  in  Ex  partc  Ilutchinson,  137  Fed.  951,  holding  that  furnishing  of  trading 
stamps  to  merchants  is  not  "business"  and  that  ordinance  imposing  license  tax 
upon  such  acts  is  unconstitutional. 

Distinguished    in   Re   Gale,    14    Idaho,    769,   95   Pac.    679,   holding   to   maintain 
billiard  table  in  conneection  with  saloon  is  to  use  it  in  "doing  business"  under 
constitutional  provision  as  to  taxation. 
Enjoining  collection  of  illegal  tax. 

Cited  in  Atlanta  v.  Jacobs,  125  Ga.  328,  54  S.  E.  534,  holding  injunction  is 
proper  remedy  to  prevent  enforcement  of  tax  imposed  by  invalid  ordinance. 

67  L.  R.  A.  803,  FITTS  v.  ATLANTA,  121   Ga.  567,  104  Am.  St.   Rep.   107,  4» 

S.  E.  793. 
Validity   of   ordinances.  , 

Cited  in  notes    (25  L.R.A.  (N.S.)    252)    on  validity  of  ordinances  as  to  street 
parades;    (123  Am.  St.  Rep.  42)    on  test  of  validity  of  municipal  ordinance  as 
denying  equal  protection  of  the  laws. 
Verification,  of  petition   for  certiorari  by  answer. 

Cited  in  Little  v.  Fort  Valley,  123  Ga.  503,  51  S.  E.  501,  holding  points  made 
in  petition  for  certiorari  not  verified  by  answer  of  trial  judge  present  nothing 
for  determination  either  by  superior  or  supreme  court. 

67  L.  R.  A.  808,  STATE  v.  NELSON,  10  Idaho,  522,  109  Am.  St.  Rep.  226,  79 

Pac.  79,  3  Ann.  Cas.  322. 
Validity  of  legislation  regulating-  liquor  traffic. 

Cited  in  Carthage  v.  Block,  139  Mo.  App.  392,  123  S.  W.  483,  holding  ordinance 
making  it  unlawful  to  drink  intoxicating  liquor  in  any  stairway,  area-way,  street, 
avenue,  or  alley  or  on  sidewalk  is  invalid. 

As   to   allowing:   females   in   saloon. 

Cited  in  note  (18  L.R.A.  (N.S.)   659)  on  power  to  exclude  women  from  saloons. 

Distinguished  in  State  v.  Calloway,  11  "Idaho,  737,  4  L.R.A. (N.S.)  116,  114 
Am.  St.  Rep.  285,  84  Pac.  27,  holding  ordinance  fixing  hours  for  closing  of  saloons 
and  forbidding  saloon-keeper  to  allow  persons  other  than  himself  and  family  in 
saloon  during  prohibited  hours  is  valid;  State  v.  Baker,  50  Or.  386,  13  L.R.A. 
(N.S.)  1043,  92  Pac.  1076,  upholding  law  prohibiting  saloon-keeper  from  allow- 
ing female  under  21  to  remain  in  or  about  saloon. 
Unreasonable  punishments. 

Cited  in  State  v.  O'Neil,  147  Iowa,  536,  33  L.R.A. (N.S.)  799,  126  N.  W.  454. 
Ann.  Cas.  1912B,  691,  to  point  that  fine  of  $50  to  $100  or  imprisonment  for 
30  days  is  not  unreasonable  punishment  for  violation  of  liquor  law. 

67  L.  R.  A.  812,  CORNERSTONE  BANK  v.  RHODES,  5  Ind.  Terr.  256,  82  S. 

W.  739. 
Ratification  of  forced  instrument. 

Cited  in  note   (36  L.R.A.  (N.S.)   1011)   on  ratification  of  forged  instrument. 

67  L.  R.  A.  815,  HAGER  v.  KENTUCKY  CHILDREN'S  HOME  SOC.  119  Ky.  235, 

83  S.  W.  605. 
Appropriation  of  money   for  public   purpose. 

Cited   in    M.-Glone  v.  Womack,  129  Ky.  289,  17  L.R.A.  (N.S.)    860,  111   S.  W. 
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CSS,  on  right  of  state  to  appropriate  money  to  public  purpose;  James  v.  State 
University,  131  Ky.  172,  114  S.  W.  767,  holding  state  may  make  appropriation 
to  equip  or  repair  university  or  normal  schools  without  making  special  levy  for 
that  purpose. 

For  use  by  corporation. 

Cited  in  Kentucky  Live  Stock  Breeders'  Asso.  v.  Hager,  120  Ky.  134,  85  S.  W. 
738,  9  Ann.  Cas.  50,  holding  state  may  make  appropriation  for  state  fair  under 
control  of  existing  corporation. 

67  L.  R.  A.  820,  BEIDLER  v.  SANITARY  DIST.  211  111.  628,  71  N.  E.  1118. 
Iti^lii    of  public   to   improve   navigation. 

Cited  i»  Fulton  Light,  Heat  &  P.  Co.  v.  State,  62  Misc.  199,  116  N.  Y.  Supp. 
]000,  holding  construction  of  canal  does  not  come  within  reserve  power  of  state 
to  improve  navigation  of  river. 

Cited  in  notes  (34  L.R.A. (N.S.)  423,  431)  on  right  to  obstruct  wharf  rights 
in  navigable  waters  for  public  purposes,  without  compensation;  (34  L.R.A. (N.S.) 
1085)  on  compensation  for  damages  to  oyster  beds  by  improvement  of  navigation; 
(37  L.R.A. (N.S.)  308,  311)  on  right  of  government  to  divert  water  without 
compensation  to  riparian  owner. 
Riparian  owner's  rights  in  stream. 

Cited  in  Voss  v.  Chicago  Sandoval  Coal  Co.  165  111.  App.  569,  holding  that 
riparian  owner  has  right  of  action  for  pollution  of  stream;  Tetherington  v.  Donk 
Bros.  Coal  &  Coke  Co.  232  111.  524,  83  N.  E.  1048,  holding  mine  operator 
maintaining  reservoir  into  which  he  dumped  refuse  of  mine  liable  to  riparian 
proprietor  below  for  injury  to  latter's  farm  when  dam  broke  and  sediment 
was  distributed  over  farm. 

Cited  in  notes    (15  L.R.A. (N.S.)    57)    on  cutting   off  access  to  highway   as  a 
taking;    (22  L.R.A. (N.S.)  346)   on  right  of  owner  of  upland  to  access  to  navigable 
water. 
Interpretation  of  sanitary  district  law. 

Cited  in  Chicago  v.  Green,  238  111.  268,  87  N.  E.  417,  holding  sanitary  district 
law  was  not  intended  to  place  corporate  authorities  of  district  in  control  of 
all  ordinary  sewers  and  drains,  but  was  for  purpose  of  constructing  main  channel 
or  outlet. 

67  L.  R.  A.  851,  FAIR  v.  CITIZENS'  STATE  BANK,  70  Kan.  612,  79  Pac.  144. 
Effect  on  instrument  of  acknowledgment  before  agent  of  party. 

Cited  in  Harris  v.  Burbery,  85  Kan.  202,  116  Pac.  206,  holding  that  judgment 
is   not  void   because   affidavit   for   service   by   publication   was   sworn    to    before 
attorney  for  plaintiff  at  time  judgment  was  rendered. 
Acknowledgment  before  stockholder. 

Cited  in  Boswell  v.  First  Nat.  Bank,  16  Wyo.  212,  93  Pac.  661,  holding  record 
of  mortgage  acknowledged  before  notary  who  is  stockholder  of  mortgagee  cor- 
poration imparts  constructive  notice  to  subsequent  purchasers. 

67  L.  R.  A.  853,  TURNER  v.  McCORMICK,  56  VV.  Va.  161,   107  Am.  St.  Rep. 

904,  49  S.  E.  28. 
What   constitutes   acceptance   of  contract. 

Cited  in  Bollenbacher  v.  Reid,  155  Mich.  283,  318  N.  W.  933,  holding  contract 
not  qualified  by  request  for  bond,  or  formal  written  contract;  Long  v.  Needharn, 
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37  Mont.  420,  96  Pac.  731,  holding  suggestion  of  change  of  banks  through  which 
business  is  to  be  transacted  is  not  element  of  contract;  Ennis  Brown  Co.  v.  Hurst, 
1  Cal.  App.  758,  82  Pac.  10o(>,  as  to  when  request  following  absolute  acceptance, 
will  be  regarded  as  modification  of  proposal. 

67  L.  R.  A.  860.  JONES  v.  BOWMAN,  13  Wyo.  79,  77  Pac.  439. 
Grounds  of  award  of  custody  of  child. 

Cited  in  Tytler  v.  Tytler,  15  Wyo.  328,  123  Am.  St.  Rep.  1067,  89  Pac.  1,  holding 
that   in   controversy   between   parents   for   custody   of   their   children   court   will 
regard  children's  welfare  as  paramount  consideration. 
Recognition  of  right  emanating'  from  foreign  power  to  custody  of  child. 

Cited  in  note  (7  L.R.A.  (N.S.)  308)  on  recognition  of  right  emanating  from 
foreign  power  to  custody  of  child. 

67  L.  R.  A.  865,  BRASIE  v.  MINNEAPOLIS  BREWING  CO.  87  Minn.  456,  94 

Am.  St.  Rep.  709,  92  N.  W.  340. 
Statutory  assignment  for  creditors. 

Cited  in  Lucy  v.  Freeman,  93  Minn.  277,  101  N.  W.  167,  holding  a  failure  to 
•comply  with  provisions  of  G.  S.  1894,  sec.  4227,  relating  to  assignments  for  benefit 
of  creditors   does  not   render   assignment  absolutely  void,  but  only  voidable   at 
instance  of  creditors  and  subsequent  purchasers  in  good  faith. 
Fraud  tolling  statute   of  limitations. 

Cited  in  Minneapolis  Threshing  Mach.  Co.  v.  Jones,  89  Minn.  187,  94  N.  W. 
551,  holding  in  action  to  set  aside  a  fraudulent  conveyance  it  was  incumbent  on 
plaintiff  to  allege  in  complaint  that  it  did  not  discover  the  fraud  until  six  years 
before  commencement  of  action,  if  it  wished  to  avoid  the  statute. 
Pleading    defense    or   avoidance    of   it. 

Cited  in  note  (104  Am.  St.  Rep.  768)  on  who  may  plead  statute  of  limitations. 

Distinguished  in  Schmitt  v.  Hager,  88  Minn.  417,  93  N.  W.  110,  holding  stat- 
\ite  was  waived  by  answering  on  the  merits. 
Effect  of  fraudulent  conveyance  on  title. 

Cited  in  Redmond  v.  Hayes,  116  Minn.  408,  133  N.  W.  1016;  Byrd  v.  Hall,  117 
€.  C.  A.  568,  196  Fed.  764, — holding  that  deed  to  defraud  creditors  passes  title 
and  is  binding  on  grantor. 

Cited  in  note  (21  L.R.A. (N.S.)  481)  on  judgment  in  suit  to  set  aside  fraud- 
ulent conveyance  which  purports  to  devest  title  of  grantee,  as  res  judicata  aa 
between  grantor  and  grantee. 

67   L.  R.   A.   901,  GLENCOE  v.  REED,  93  Minn.  518,   101   N.  W.  956,  2  Ann. 

Cas.  594. 
Right  of  abutter  to  remove  soil   from   street. 

Cited  in  Lawler  v.  Brennan,  150  Wis.  148,  136  N.  W.  1058  (dissenting  opinion), 
on  right  of  abutter  to  tunnel  under  highway. 

Cited  in  note  (13  L.R.A.(N.S.)  906)  on  fee  owner's  right  to  make  underground 

use  of  highway. 

«7  L.  R.  A.  903,  STATE  v.  SMILEY,  65  Kan.  240,  69  Pac.  199. 

Affirmed  in  196  U.  S.  447,  49  L.  ed.  289,  25  Sup.  Ct.  Rep.  289. 
Restrictive   construction   of  statute. 

Cited  in  State  v.  Kaemmerling,  83  Kan.  388,  31  L.U.A.(N.S.)    782,  111   Pac. 
441,  holding  that  state  is  not  required  to  advr.nce  fees  to  witness  in  action  by 
L.  R.  A.  Au.  Vol.  VI.— 75. 
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attorney  general  in  name  of  state,  to  enjoin  nuisance;  State  ex  rel.  Taggart  v. 
Holcomb,  85  Kan.  183.  50  L.R.A.(N.S-)  250,  116  Pac.  251,  Ann.  Cas.  191 2D, 
800,  holding  that  exemption  of  city  property  from  taxation  does  not  apply  to 
property  owned  in  another  state;  State  v.  Wignall,  150  Iowa,  657,  34  L.R.A.  (N.S.) 
510,  128  N.  W.  935,  holding  that  volunteer  gratuitously  taking  liquor  from  depot 
to  buyer's  residence  is  not  within  statute  imposing  penalty  on  carrier  or  person 
conveying  liquor  to  one  within  state;  Re  Gale,  14  Idaho,  766.  95  Pac.  679.  holding 
acts  authorizing  imposition  of  license  tax  on  keepers  of  billiard  tables  is  to  be 
construed  as  covering  only  those  cases  contemplated  by  constitution ;  People 
ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co.  201  111.  249,  66  N.  E.  349, 
applying  rule  of  exclusion  from  operation  of  statute  of  classes  or  subjects  upon 
which  legislature  has  no  power  to  legislate  to  anti-trust  act:  State  v.  American 
Book  Co.  69  Kan.  23,  1  L.R.A.  (N.S.)  1049,  70  Pac.  411,  2  Ann.  Cas.  56,  holding 
general  language  of  statute  prescribing  requisite  acts  to  enable  foreign  cor- 
porations to  do  business  in  state  does  not  apply  to  contract  between  state  text- 
book commission  and  foreign  corporation;  Kansas  City  v.  Silver.  74  Kan.  853, 
85  Pac.  805,  holding  statute  authorizing  relevy  of  irregular  assessments  applies 
to  case  where  petition  for  improvement  lacked  required  number  of  signatures; 
Clay  Center  v.  Williamson,  79  Kan.  490.  100  Pac.  59,  holding  provision  of  code 
requiring  party  obtaining  injunction  to  give  bond  to  make  it  operative  will  not 
be  presumed  to  limit  sovereign  power  of  state. 
Who  may  object  to  constitutionality  of  law. 

Cited  in  State  v.  Jack.  69  Kan.  398,  1  L.R.A.  (X.S.)  173,  76  Pac.  91],  2  Ann. 
Cas.  171,  holding  unless  he  is  himself  included  in  terms  of  law  violating  consti- 
tutional right  of  person  not  to  be  witness  against  himself,  witness  cannot  com- 
plain; Kansas  City  v.  Silver,  74  Kan.  853,  85  Pac.  805,  holding  party  can 
complain  of  no  invalidity  of  law  authorizing  relevy  of  irregular  assessments 
which  does  not  affect  aim:  State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co.  76  Kan. 
490,  92  Pac.  606,  holding  where  particular  order  of  railroad  commission  whicli 
railroad  company  refused  to  obey  was  within  scope  of  legislative  power,  extent 
of  powers  conferred  on  commission  by  whole  act  was  not  before  court. 
Contracts  in  restraint  of  free  rig-ht  of  sale. 

Cited  in  Arnold  v.  Jones   Cotton   Co.   152   Ala.  505,   12  L.R.A.  (N.S.)    154,   44 
So.  662,  holding  one  having  commodities  to  sell  has  same  right  to  competition 
among  buyers  as  purchaser  has  to  competition  among  sellers. 
Anti  trust  laws validity  of. 

Followed  in  State  v.  Wilson,  73  Kan.  357,  117  Am.  St.  Rep.  479,  80  Pac.  639, 
84  Pac.  737,  sustaining  antitrust  statute  discussed  in  cited  case. 

Cited  in  State  v.  Jack,  69  Kan.  394,  1  L.R.A.(N.S.)  172,  76  Pac.  911,  2  Ann. 
Cas.  171,  sustaining  antitrust  act  authorizing  courts  to  compel  witnesses  to  at- 
tend and  testify  concerning  its  violation  upon  application  of  county  attorney  or 
attorney  general;  State  v.  Cage,  72  Ohio  St.  232,  73  N.  E.  1078,  sustaining 
conviction  under  antitrust  act  with  substantially  same  prohibitions  as  that 
considered  in  cited  case. 
Construction  of. 

Cited  in  State  v.  Wilson,  73  Kan.  339,  117  Am.  St.  Rep.  479,  80  Pac.  639,  on 
susperseding  of  antitrust  statute  by  later  statute  similar  thereto;  State  v.  Duluth 
Bd.  of  Trade,  107  Minn.  539,  23  L.R.A.  (N.S.)  1277,  121  N.  W.  395,  on  construction 
of  antitrust  statute. 

Cited   in   notes    (64   L.R.A.   723)    on    illegal  trusts   under   modern   anti    trust 
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laws;     (12    L.R.A.  (X.S.)    151,    ]52)    on    combination    among   produce   buvers   as 

monopoly. 

Separation  of  valid  mid  iii valid   port  ions  of   law. 

Cited  in  Harrod  v.  Latham  Mercantile  &  Commercial  Co.  77  Kan.  460,  95  Pac. 
11,  holding  where  statute  provides  proper  means  for  collecting  penalties  and  un- 
constitutional disposition  of  them,  funds  will  be  disposed  of  as  constitution 
directs. 

67  L.  R.  A.  923,  PEOPLE  v.  PRATT,  133  Mich.  127),  94  N.  W.  752. 
Privileged  communications. 

Cited  in  Wells  v.  Toogoocl,  165  Mich.  680,  131  X.  W.  124,  holding  that  state- 
ments to  sheriff  relating  to  crime  are  privileged  in  action  for  slander. 

Cited  in  note  (35  L.R.A.(N.S.)  584)  on  communications  in  confidence  as  priv- 
ileged. 

67  L.  R.  A.  931,  A.  L.  LAKEY  CO.  v.  KALAMAZOO,  138  Mich.  644,  110  Am.  St. 

Rep.  338,  101  X.  W.  841. 
Rights   nnd   liabilities   of   municipality   as   to   drainage. 

Cited  in  Richards  v.  Ann  Arbor,  152  Mich.  26,  115  X.  W.  1047,  holding  instruc- 
tions as  to  liability  of  city  for  injury  to  private  property  due  to  defective  drain- 
age were  correct  and  not  out  of  harmony  with  cited  case;  Grand  Rapids  &  I.  R. 
Co.  v.  Morley,  166  Mich.  83,  131  X.  W.  135  (dissenting  opinion),  on  liability 
of  village  for  damning  stream  and  permitting  waters  to  break  away  and  flood 
railroad. 

67  L.  R.  A.  935,  COM.  v.  PEAR,  183  Mass.  242,  66  X.  E.  719. 

Followed  withoxit  discussion  in  Com.  v.  Mugford,  183  Mass.  249. 
Constitutionality  of  compulsory  vaccination   lave. 

Affirmed  under  title  in  Jacobson  v.  Massachusetts,  197  U.  S.  24,  49  L.  ed.  649, 
25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765,  holding  law  authorizing  boards  of  health 
of  city  or  town  to  require  all  inhabitants  thereof  to  be  vaccinated  is  constitu- 
tional. 

Cited  in  note    (17  L.R.A. (X.S.)    709,  710)    on  compulsory  vaccination. 
Preventing-   contagious   disease   in   schools. 

Cited  in  Hammond  v.  Hyde  Park,  195  Mass.  31,  80  X.  E.  650,  holding  that  in 
making  regulations  as  to  qualification  of  children  for  admission  to  school,  risk 
of  exposing  other  children  to  contagious  disease  is  to  be  considered. 
—  Vaccination  of  pupils. 

Cited  in  Auten  v.  School  Board,  83  Ark.  436,  104  S.  W.  130,  sustaining  reg- 
ulation of  school  board  requiring  pupils  to  be  vaccinated  where  board  acted 
under  orders  of  city  board  of  health  and  advice  of  physicians;  State  ex  rel. 
O'Bannon  v.  Cole,  220  Mo.  706,  22  L.R.A. (X.S.)  988,  119  S.  W.  424,  holding 
school  board  has  power  under  statutes  to  require  children  to  be  vaccinated 
externally  before  being  permitted  to  enter  school;  State  ex  rel.  Milhoof  v.  Board 
of  Education,  76  Ohio  St.  303,  81  X.  E.  568,  10  Ann.  Cas.  879,  holding  statute 
authorizing  school  boards  to  make  vaccination  condition  of  admission  to  school 
is  valid  exercise  of  police  power. 

Cited  in  footnote  to  Re  Viemeister,  70  L.R.A.  796,  which  upholds  statute  re- 
quiring vaccination  as  proper  requisite  to  attendance  at  public  school. 
Competency  of  evidence  concerning  effects  of  remedy  for  disease. 

Cited  in  Moxie  Nerve  Food  Co.  v.  Holland,  141  Fed.  204,  holding  only  competent 
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evidence  of  cuvativve  efficiency  of  medicine  is  testimony  of  experts  giving  their 

opinion. 

Noninterference    of   judiciary    in    matter    of    legislative    discretion. 

Cited  in  John  P.  Squire  &  Co.  v.  Tellier,  185  Mass.  21,  102  Am.  St.  Bep.  322, 
C9  X.  E.  312,  sustaining  law  making  sales  of  whole  or  part  of  stock  of  merchandise 
in  bulk  void  as  against  seller's  creditors,  unless  certain  requirements  are  complied 
with;  Com.  v.  Sisson,  189  Mass.  253,  1  L.R.A.  (X.S.)  756,  109  Am.  St.  Rep.  G30, 
75  N.  E.  619,  holding  questions  of  fact  passed  upon  by  board  of  fish  and  game 
commissioners  before  prohibiting  discharge  of  sawdust  into  brook  cannot  be  tried 
over  by  court. 
Tolice  power. 

Cited  in  Dewey  v.  Richardson,  206  Mass.  432,  92  N.  E.  708,  upholding  small 
loans  act;  Opinion  of  Justices,  208  Mass.  622,  34  L.R.A.  (X.S.)  772,  94  N.  E. 
1044,  holding  that  legislature  may  limit  hours  of  labor  on  public  contracts; 
Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  365,  54  L.  ed.  519,  30  Sup.  Ct. 
Rep.  301,  upholding  ordinance  forbidding  burial  of  dead  within  city  limits; 
Com.  v.  Strauss,  191  Mass.  554,  11  L.R.A.(N.S.)  972,  78  N.  E.  136,  6  Ann.  Cas. 
S42,  holding  statute  providing  it  shall  not  be  made  condition  of  sale  that  buyer 
«hall  not  handle  goods  of  others  than  seller  is  valid  exercise  of  police  power; 
"Welch  v.  Swasey,  193  Mass.  373,  23  L.R.A.  (X.S.)  1161,  118  Am.  St.  Eep.  523, 
79  X.  E.  745,  holding  legislature  may  limit  height  of  buildings  in  cities;  Mu- 
tual Loan  Co.  v.  Martell,  200  Mass.  484,  43  L.R.A.  (X.S.)  748,  128  Am.  St.  Rep. 
446,  86  X.  E.  916,  on  constitutionality  of  legislation  in  exercise  of  police  power 
affecting  personal  liberty  of  individual. 
.Judicial  notice. 

Cited  in  Delano  v.  Smith,  206  Mass.  371,  30  L.R.A. (X.S.)  476,  92  X.  E.  500, 
on  judicial  notice  of  horrors  of  small  pox;  Ayers  v.  Macoughtry,  29  Okla.  404. 
37  L.E.A.(X.S.)  869,  117  Pac.  1088,  holding  that  court  will  take  judicial  notice 
as  to  cause  and  treatment  of  hydrophobia. 

67  L.  E.  A.  940,  SILVEE  CAMP  MIX.  CO.  v.  DICKEBT,  31  Mont.  488,  78  Pac. 

967,  3  Ann.  Cas.  1000. 
Necessity  of  personal  service  for  specific   performance. 

Cited  in  note  (23  L.R.A. (X.S.)  1136,  1139)  as  to  whether  jurisdiction  of  suit 
for  specific  performance  of  land  contract  within  territorial  jurisdiction  may 
rest  upon  constructive  service  upon  nonresident. 

Distinguished  in  Gassert  v.  Strong,  38  Mont.  30,  98  Pac.  497,  holding  action 
to  enforce  trust  upon  property  charged  therewith  is  quasi  in  reni  and  substi- 
tuted service  on  defendant  is  sufficient. 

(67  L.  R.  A.  946,  STATE  EX  EEL.  MUNSEY  v.  CLOUGH,  72  X.  H.  178,  55  Atl. 

554. 
FiiKit  i\  <•    from  justice. 

Cited  in  Coleman  v.  State,  53  Tex.  Crim.  Rep.  98,  113  S.  W.  17,  holding  con- 
clusion that  person  is  fugitive  from  justice  is  not  precluded  by  lapse  of  time  since 
commission  of  offense  and  fact  accused  resided  in  different  states. 

Cited  in  footnote  to  Farrell  v.  Hawley,  70  L.R.A.  686,  which  holds  that  one 
cannot  be  a  fugitive  from  justice  unless  he  was  in  the  state  from  which  the 
demand  comes  when  the  alleged  crime  was  committed. 

Cited  in  note  (112  Am.  St.  Rep.  122)  as  to  what  constitutes  sufficient  show- 
ing that  accused  is  fugitive  from  justice. 
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—  Sufficiency  of  governor's  warrant   for  arrest  of. 

Cited  in  Coleman  v.  State.  53  Tex.  C'rim.  Rep.  98.  113  S.  W.  1",  holding  gover- 
nor's warrant  is  not  void  because  of  inadvertent  use  therein  of  word  "indict- 
ment" instead  of  "affidavit." 

67  L.  R.  A.  950,  BURNS  v.  DELAWARE  &  A.  TELEG.  &  TELEPII.  CO.  70  X.  J. 

L.  745,  59  Atl.  220,  592. 
Master's  duty  to  supply  servant  safe  tools,  appliances  and  place  to  worlc. 

Cited  in  Kotera  v.  American  Smelting  &  Ref.  Co.  80  Xeb.  652,  114  X.  W.  945, 
holding  evidence  sufficient  to  sustain   finding  of  negligence  in  furnishing   appli- 
ances  and   failing  to  provide   safeguards   around   place   where   servant   stood   in 
drawing  furnace  slide. 
Xonassumptiou  of  risk  where  danger  is  not  obvious. 

Cited  in  Ramsey  v.  Raritan  Copper  Works,  78  X.  J.  L.  477,  74  Atl.  437, 
holding  that  helper  in  smelter  works  does  not  assume  risk  of  injury  from  ex- 
plosion in  breaking  crust  of  molten  slag;  Zellers  v.  Delany,  80  X.  J.  L.  454,  78 
Atl.  212,  holding  that  engineer  does  not  assume  risk  of  injury  from  board  falling 
into  fly-wheel;  Rogers  v.  Roe,  74  X.  J.  L.  617,  13  L.R.A. (X.S.)  696,  66  Atl.  408, 
holding  whether  servant  assumed  risk  of  defective  ladder  depended  upon  whether 
likelihood  of  accident  was  apparent  to  ordinarily  prudent  person;  Tittlebaum 
v.  Progressive  Paper  Box  Co.  77  X.  J.  L.  598,  73  Atl.  500,  holding  doctrine  of 
consciousness  of  physical  environment,  without  consciousness  of  inherent  danger 
of  situation  applies  to  case  of  15  year  old  boy  adjusting  belt  to  revolving  shaft; 
Floersch  v.  Donnell,  77  N.  J.  L.  774,  73  Atl.  490,  holding  danger  from  lumber 
negligently  piled  cannot  be  held  obvious  to  inexperienced  workman. 

Cited  in  note  (17  L.R.A. (X.S.)  79)  on  servant's  assumption  of  risk  from  latent 
danger  or  defect. 
Law  and  fact  questions. 

Cited  in  De  Kallands  v.  Washtenaw  Home  Teleph.  Co.  153  Mich.  36,   116  X. 
W.  564,  15  Ann.  Cas.  593,  holding  questions  as  to  lineman's  knowledge  of  danger 
from  electric  wires  were  for  jury. 
Xoiidelegation    of   master's   personal    duty    to   servant. 

Cited  in  Kane  v.  Babeock  &  W.  Co.  75  X.  J.  L.  703,  67  Atl.  1014,  holding 
coservice  will  not  defeat  servant's  action  where  delinquent  was  discharging  one 
of  personal  duties  of  employer;  Polo  v.  Palisade  Constr.  Co.  75  X.  J.  L.  875,  70 
Atl.  161,  holding  employee  entrusted  with  discretion  as  to  proper  time  to  remove 
unexploded  blast  which  may  injure  men  in  neighborhood  acts  as  representative 
of  master. 
Negligence  in  management  of  electric  wires  and  appliances. 

Cited  in  Martin  v.  Xorth  Jersey  Street  R.  Co.  81  X.  J.  L.  566,  80  Atl.  477, 
Ann.  Cas.  1912D,  212,  holding  liability  of  defendant  question  for  jury,  where  con- 
ductor of  trolley  car  went  back  to  see  where  wire  was  down  and  was  found  dead; 
Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Howell,  124  Ga.  1051,  53  S.  E.  577,  4  Ann. 
Cas.  707,  holding  petition  showing  that  telephone  company,  while  stretching 
wire,  allowed  same  to  sag  while  charged  with  electricity  at  place  where  it  was 
dangerous  to  pedestrians  on  street,  and  gave  no  warning  states  cause  of  action. 
Imputation  to  master  of  notice  of  original  structural  defect*. 

Cited  in  note  (17  L.R.A. (X.S.)  105)  on  applicability  to  latent  defects  of  rule 
imputing  to  master  notice  of  original  structural  defects 
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67  L.  R.  A.  !>00,  PEOPLE  EX  REL.  COMMERCIAL  CABLE  CO.  v.  MORGAX,  178 

N.  Y.  433,  70  X.  E.  907. 
Taxation   of   corporate   franchise,    property   or  capital   stock. 

Cited  in  People  ex  rel.  Elliot-Fisher  Co.  v.  Sohmer,  148  App.  Div.  516,  132  X. 
Y.  Supp.  789;  People  ex  rel.  Consolidated  Ginseng  Co.  v.  Kelsey,  105  App.  Div. 
177,  93  X*.  Y.  Supp.  369,  holding  license  fee  should  be  assessed  against  amount  of 
capital  of  foreign  corporation  employed  in  state  not  upon  amount  of  authorized 
capital  stock;  People  ex  rel.  Steimvay  &  Sons  v.  Kelsey,  108  App.  Div.  140,  96 
X.  Y.  Supp.  42,  holding  real  estate  of  corporation  constitutes  capital  and  not 
surplus;  People  ex  rel.  Long  Dock  Mills  &  Elevator  v.  Wilson,  121  App.  Div.  377. 
106  X1.  Y.  Supp.  1,  holding  where  foreign  corporation  invests  amount  equal  to  its 
capital  stock  in  foreign  state  and  employs  other  capital  locally  it  is  subject  to 
franchise  tax;  Xew  York  ex  rel.  Xew  York  C.  &  H.  R.  R.  Co.  v.  Miller,  202 
U.  S.  596,  50  L.  ed.  1159,  26  Sup.  Ct.  Rep.  714,  on  treatment  of  franchise  tax  as 
property  tax. 

Distinguished  in  People  ex  rel.  Metropolitan  Securities  Co.  v.  Kelsey,  101  App. 
Div.  250,  91  X.  Y.  Supp.  711,  holding  surplus  may  be  considered  in  estimating 
value  of  capital  stock;  People  ex  rel.  Edison  Light  &  P.  Installation  Co.  v.  Kelsey, 
101  App.  Div.  207,  91  X.  Y.  Supp.  709,  holding  foreign  corporation  with  assets 
invested  in  stock  of  domestic  corporation  is  not  subject  to  license  or  franchise  tax. 
•"Capital  stock." 

Cited  in  Stevens  v.  Olus  Mfg.  Co.  72  Misc.  510,  130  X.  Y.  Supp.  22,  holding 
that  "capital  stock"  means  not  share  stock,  but  corporate  property  contributed 
by  shareholders  or  otherwise  obtained  to  extent  required  by  charter. 

67  L.  R.  A.  965,  MORRISOX   v.  KEXT,  135  Mich.  38,  97  X.  W.  45. 
Repeal  of  statute  by  implication. 

Cited  in  Saginaw  Co.  v.  Hubinger,  137  Mich.  74,  100  X.  W.  261,  4  Ann.  Gas. 
792,  holding  act  relating  to  system  of  county  roads  impliedly  repealed  by 
subsequent  act  containing  provisions  inconsistent  with  former. 

€7  L.  R,  A.  969,  HUBBARD  v.  HUBBARD,  77   Vt.  73,   107  Am.  St.  Rep.   749, 

58   Atl.   969,  2   Ann.  Cas.   315. 
limitations   upon   exercise   of   judicial    discretion. 

Cited   in  State   v.  Barr,   78   Vt.   100,   62   Atl.   43,   holding  discretion   of  court 
as  to  question  of  practice   must   be   exercised   within   bounds   of  law. 
\\  ilV.s   rig-lit  to   dispose  of   realty   without   husband's   consent. 

Cited  in  Dietrich  v.  Hutchinson,  81  Vt.  171,  69  Atl.  661,  holding  wife  can- 
not deprive  husband  of  his  marital  rights  in  realty  not  held  by  her  to  her 
sole  use  without  his  consent,  even  by  statutory  authority. 

Distinguished  in  Kittredge  v.  Kittredge,  79  Vt.  340,  65  Atl.  89,  where  Tin- 
constitutionality  of  statute  authorizing  chancery  court  to  empower  married 
woman  to  convey  realty  by  separate  deed  was  held  Irrelevant  to  case  stated. 

67  L.  R.  A.  972,  RE  BOYETT,   136  X.  C.  415,  103  Am.  St.  Rep,  944,  48  S.  E. 

789,    1    Ann.    Gas.    729. 
Commitment  of  insane  person  acquitted  of  crime. 

Cited  in  Re  Clark,  86  Kan.  549,  39  L.R.A.(N.S.)  684r  121  Pac.  402,  Ann.  Cas. 
1913C,  317,  upholding  statute  for  commitment  to  insane  asylum  of  person  ac- 
quitted of  crime;  People  ex  rel.  Peabody  v.  Chandler,  196  X.  Y.  525,  25  L.R.A. 
(N.S.)  955,  89  N.  E.  1109,  133  App.  Div.  175,  117  N.  Y.  Supp.  322  fdrssen!-' 
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ing   opinion    in    lower    court)    on    constitutionality    of    statxvte   authorizing   com- 
mitment until  he  becomes  sane  of  person  acquitted  on  ground  of  insanity. 

Cited   in   note    (1    L.R.A. (X.S.)    f>44,   548)    on  confinement   of   one  acquitted  of 
crime    by    reason    of    insanity. 
—  Habeas  corpus  to  procure  release. 

Cited  in   note    (30   L.R.A.  (X.S.)    580)    on   habeas   corpus  to  procure   release   of 
insane  criminal  from  asylum. 
Detention  of  insane  person  to  await  confinement  according'  to  law. 

Cited   in    Re   Allen,   82    Vt.   381,    2(5    L.R.A.  (N.S.)    242,    73    Atl.    1078.   holding 
person    whose    going    at    large    would    be    dangerous    both    to    such    person    and 
others   will  not  be  released  on  habeas  corpus. 
Validity  of  statutes  conferring  discretionary  powers  on  courts. 

Cited  in  footnote  to  Hubbard  v.  Hubbard,  67  L.R.A.  969,   which  denies  power 
of   legislature  to  empower  court   in   its  discretion  to  authorize  married  woman 
to   convey   her  real   estate   by   a   separate   deed. 
Validity  of  insanity  statutes. 

Cited  in  State  v.  Strasburg,  60  Wash.  130,  32  L.R.A.(N.S.)  1224,  .110  Pac. 
1020,  Ann.  Gas.  1912B,  917,  holding  that  attempt  to  deprive  one  accused  of 
crime  of  defense  of  insanity  is  ineffectual  under  constitutional  provisions  guar- 
antying due  process  of  law  and  trial  by  jury. 

67  L.  R.  A.  977,  LE  ROY  v.  JACOBOSKY.  136  N.  C.  443,  48   S.  E.  796. 
Liability    of   one   contracting-   as   ag-ent    without   authority. 

Cited  in  Hicks  v.  Kenan,  139  N.  C.  345,  51  S.  E.  941,  holding  where  A,  an 
agent,  signs  agreement  "A,  representing  B  bank,"  agent  is  not  bound:  Love  v. 
Harris,  156  N.  C.  96,  36  L.R.A. (N.S.)  931.  72  S.  E.  150,  Ann.  Gas.  1912D,  1065, 
holding  that  bidder  at  invalid  resale  of  mortgaged  property  cannot  hold  mort- 
gagee liable  for  damages. 

Cited    in    note    (34   L.R.A. (N.S.)    541)    on   liability   of   one   assuming,   without 
authority    to   contract   as   agent. 
Damages  for  breach  of  contract   to  convey  realty. 

Cited   in   note    (16   L.R.A.(N.S.)    769)    on   damages   for   broach   of   contract   to 
convey   realty. 
Validity  of  contract  by   guardian   to  sell   ward's  land. 

Cited  in  Joyner  v.  Crisp,  158  N.  C.  203,  73  S.  E.  1004.  holding  void,  contract 
by  life  tenant  to  convey  fee  of  land  of  which  remainder  is  in  her  children, 
subject  to  decree  to  be  obtained  authorizing  sale. 

07  L.  R.  A.  983,  REDD  v.  EDNA  COTTON  MILLS,  136  N.  C.  342,  48  S.  E.  761. 
Noises   as   nuisance. 

Cited  in  McGill  v.  Pintsch  Compressing  Co.  140  Iowa.  434,  20  L.R.A.(N.S.) 
472,  118  N.  W.  786,  holding  to  warrant  interference  by  courts  noises  must 
be  of  actual  physical  discomfort  to  persons  of  ordinary  sensibilities. 

Cited  in  footnote  to  Wade  v.  Miller.  69  L.R.A.  820,  which  holds  character- 
istic noises  and  odors  from  chicken  house  and  yard  maintained  in  cleanly 
manner  not  a  nuisance. 

67  L.  R.  A.  985,  GREEN  v.  WESTERN  U.  TELEG.  CO.  136  N.  C.  489,  103  Am. 

St.   Rep.   955,   49    S.   E.   165,   1    Ann.   Gas.   349. 
Liability  of  telegraph   or  telephone  company  for  breach   of  duty. 

Cited  in   Helms  v.  Western  U.  Teleg.  Co.  143  N.  C.  392,  8  L.R.A. (N.S.)   253, 
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18  Am.  St.  Rep.  811,  55  S.  E.  831,  10  Ann.  Cas.  643  (dissenting  opinion),  on 
liability  in  tort  for  negligence  as  to  delivery  of  message;  Cordell  v.  Western 
U.  Teleg.  Co.  149  X.  C.  408,  22  L.R.A.  (X.S.)  542,  63  S.  E.  71,  holding  refusal 
of  telegraph  company  to  receive  and  transmit  message  without  legal  excuse 
is  actionable  tort. 
Rigrhts  of  addressee. 

Cited  in  Halsted  v.  Postal  Teleg.  Cable  Co.  120  App.  Div.  439,  104  N.  Y. 
Supp.  1016  (dissenting  opinion),  on  liability  to  telegraph  company  for  negli- 
gence to  receiver  of  message,  notwithstanding  contract  with  sender  limiting  its- 
liability;  Helms  v.  Western  U.  Teleg.  Co.  143  X'.  C.  395,  8  L.R.A.  (X.S.)  254, 
18  Am.  St.  Rep.  811,  55  S.  E.  831,  10  Ann.  Cas.  643  (dissenting  opinion),  on 
right  of  person  to  sue  for  breach  of  duty  in  respect  to  message  for  his  benefit; 
Woods  v.  Western  U.  Teleg.  Co.  148  N.  C.  7,  128  Am.  St.  Rep.  581,  61  S.  E. 
653,  holding  action  by  addressee  for  breach  of  duty  as  to  delivery  of  message 
is  founded  on  common  law  and  does  not  need  contract  to  support  it;  McLeod 
v.  Pacific  Teleph.  Co.  52  Or.  29,  18  L.R.A.  955,  95  Pac.  1009,  16  Ann.  Cas. 
1241,  holding  remedy  of  addressee  of  message  for  negligence  of  telephone  or 
telegraph  company  is  in  tort. 
Damns'*?*  for  failure  to  transmit  and  deliver  telegrams. 

Cited  in  Western  U.  Teleg.  Co.  v.  Crawford,  29  Okla.  153,  35  L.R.A.(N.S.) 
936,  116  Pac.  925,  holding  damages  for  miscarriage  recoverable  for  failure 
to  deliver  telegram. 

Cited  in  note    (117  Am.  St.  Rep.  287,  299)    on  elements  of  damages  recover- 
able  for   failure   to   transmit   and    deliver   telegrams. 
Recovery  of  damages  for  mental  anguish. 

Cited  in  Alexander  v.  Western  U.  Teleg.  Co.  158  X  C  478,  42  LR.A.(X.S.) 
409,  74  S.  W.  449,  holding  damages  for  mental  suffering  recoverable  for  non- 
delivery of  telegram  sent  by  surgeon  as  to  operation. 

Annotation  cited  in  Kurpgeweit  v.  Kirby,  88  Xeb.  76,  33  L.R.A. (X.S.)  102,. 
129  X.  W.  177,  holding  mental  suffering,  humiliation  and  disgrace  proper  ele- 
ments of  compensatory  damages  for  wanton  and  wilful  trespass  on  person. 

Disapproved   in  Beaulien   v.  Great  Xorthern   R.   Co.   103   Minn.   54,   19   L.R.A. 
(X.S.)    570,   114  'X.   W.   353,   14   Ann.   Cas.   462,   holding   damages   not   recover- 
able for  mental  anguish  suffered  by  person  because  body  of  deceased  child  was 
carried   by   carrier   beyond  point   of  connection   with   other   carrier. 
—  Telegraph  canes. 

Cited  in  Thurman  v.  AYestern  U.  Teleg.  Co.  127  Ky.  141,  14  L.R.A. (X.S.) 
502,  105  S.  W.  155,  holding  damages  recoverable  by  wife  for  mental  anguish 
suffered  because  of  failure  to  deliver  message  from  her  to  husband  regarding  their 
child's  sickness;  Harrison  v.  Western  U.  Teleg.  Co.  143  X.  C.  151,  55  S.  E. 
435,  10  Ann.  Cas.  476,  on  doctrine  of  damages  for  mental  suffering  due  to 
failure  to  deliver  messages  relating  to  death  or  illness;  Shaw  v.  Western  U. 
Teleg.  Co.  151  X.  C.  642,  66  S.  E.  668,  holding  telegraph  company  should  have 
inferred  from  face  of  message  as  to  sickness  and  other  extraneous  circum- 
stances that  mental  anguish  would  result  from  failure  to  deliver  it;  Day  vis  v. 
Western  U.  Teleg.  Co.  139  N.  C.  83,  51  S.  E.  898,  allowing  recovery  by  hus- 
band for  mental  anguish  due  to  failure  to  deliver  message  to  him  from  wife 
notifying  him  she  and  children  were  delayed  in  journey. 

Cited  in  footnote  to  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403.  which 
denies  right  to  damages  for  mere  disappointment  and  regret  from  failure  of 
telegraph  company  promptly  to  deliver  a  death  message. 


1193  L.  R.  A.  CASES  AS  AUTHORITIES.  [67  L.R.A.  985 

Cited    in   notes    (14    L.R.A. (N.S.)    929)    on   liability    for   mental    anguish    due 
to  nondelivery  of  telegram,  preventing  traveler  from   being  met;    (117  Am.  St. 
Rep.    303,    304)     on    mental    suffering    as    element    of    damages    recoverable    for 
failure  to  transmit  and  deliver  telegram. 
Miscarriage   of    telegram   trailing   escort    1'or    women. 

Cited  in  Western  U.  Teleg.  Co.  v.  HanJey.  8f>  Ark.  207,  107  S.  W.  1108, 
holding  damages  recoverable  for  mental  anguish  sufl'ered  by  woman  by  dejay 
at  midnight  in  deserted  railway  station,  away  from  friends  and  relatives; 
Postal  Teleg.  Cable  Co.  v.  Terrell,  124  Ky.  829,  14  L.R.A. (N.S.)  932,  100  S. 
W.  292,  holding  damages  recoverable  for  mental  anguish  suffered  by  woman 
compelled  to  remain  at  depot  through  night  because  no  one  met  her  owing 
to  failure  to  deliver  telegram. 
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88  L.  R.  A.  33,  BINES  v.  STATE,  118  Ga.  320,  45  S.  E.  376. 

Followed  without  discussion  in  Williams  v.  State,  125  Ga.  741,  54  S.  E.  661. 
Proof  of  corpus  delicti. 

Cited  in  Childs  v.  State,  10  Ga.  App.  829,  74  S.  E.  89,  holding  that  corpus 
delicti  must  be  shown  by  evidence  aliunde  confession  or  in  criminatory  admis- 
sions; West  v.  State,  6  Ga.  App.  106,  64  S.  E.  130,  holding  that  mere  proof 
of  the  burning  of  an  unoccupied  house  was  not  sufficient  proof  of  corpus  de- 
licti to  sustain  a  conviction  for  arson  on  the  confession  of  the  accused;  Huey 
v,  State,  7  Ga.  App.  406,  66  S.  E.  1023,  holding  on  a  prosecution  of  an  as- 
sault with  intent  to  commit  rape  the  corpus  delicti  is  not  proved  by  the 
statements  in  the  complaint  and  an  indefinite  confession  which  is  not  corrob- 
orated by  other  evidence. 

Cited  in  notes  (16  L.R.A.(N.S.)  289)  on  corpus  delicti  in  arson;  (19  L.R.A. 
(N.S.)  443)  on  corpus  delicti  in  false  pretenses;  (28  L.R.A.(N.S.)  536)  on  proof 
of  corpus  delicti  in  larceny. 

—    I  'Oil  IVxNioil. 

Cited  in  State  v.  Marselle,  43  Wash.  276,  86  Pac.  586,  holding  a  convic- 
tion of  assault  with  intent  to  commit  rape  could  not  be  sustained  on  the  strength 
of  a  mere  confession  unsupported  by  any  proof  of  the  corpus  delicti;  De  Vore 
v.  State,  7  Ga.  App.  197,  66  S.  E.  484,  holding  that  a  voluntary  confession  may 
be  sufficient  to  sustain  a  conviction  providing  there  is  satisfactory  evidence 
aliunde  of  the  corpus  delicti. 

68  L.  R.  A.  80,  CASSELS  v.  FINN,  122  Ga.  33,  106  Am.  St.  Rep.  91,  49  S.  E. 

749,  2  Ann.  Cas.  554. 
Trust*  ex   mnleflcio. 

Cited  in  Winder  v.  Scholey,  83  Ohio  St.  223,  33  L.R.A.(N.S.)  1005,  93  N.  E. 
1098,  21  Ann.  Cas.  1379,  holding  that  person  who  induces  testator  to  make 
absolute  legacy,  by  promise  express  or  implied,  on  part  of  legatee  that  h» 
will  transfer  legacy  to  another,  may  be  declared  trustee  ex  maleficio. 

Cited  in  notes  (8  L.R.A.(N.S.)  702)  on  constructive  trust  from  fraud  in  frus- 
trating decedent's  intention  to  give  property  to  third  person ;  ( 106  Am.  St.  Rep. 
99 )  on  heir,  devisee  or  legatee  as  trustee  ex  maleficio. 
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68  L.  R.  A.  83,  AMERICAN  CENT.  INS.  CO.  v.  NUNN,  98  Tex.  191,  82  S.  \Y. 

497. 
\Vaiver  of  forfeiture  of  insurance. 

Cited  in  Scottish  Union  &  Nat.  Jus.  Co.  v.  Weeks  Drug  Co.  55  Tex.  Civ.  App. 
267,  118  S.  W.  1080,  holding  that  insurance  company  does  not  waive  right  to 
claim  breach  of  contract  by  conducting  examination  of  insured  after  fire  in  accord- 
ance with  terms  of  policy. 

68  L.  R.  A.  87,  MacMAHON  v.  UNITP:D  STATES  L.  INS.  CO.  63  C.  C.  A.  130, 
128   Fed.   388. 

68  L.R.A.  92,  LAKE  DRUMMOND  CANAL  &  WATER  CO.  v.  COM.  103  Va.  337, 

49    S.    E.   506. 
Transfer  of  statutory  exemptions  from  taxation. 

Cited  in  Great  Northern  R.  Co.  v.  Minnesota,  216  U.  S.  233,  54  L.  ed.  460. 
30  Sup.  Ct.  Rep.  344,  Affirming  100  Minn.  326,  119  N.  W.  202.  holding  that 
where  specific  land  granted  to  railroad  company  is  exempt  from  taxation,  until 
sold  and  company  accepts,  in  consideration  of  exemption,  exemption  attaches 
and  follows  land. 

Cited  in  note  (54  L.  ed.   (U.  S.)   447)   on  exemption  from  taxation  as  surviving 
foreclosure   sale. 
Statutory  exemptions   from   taxation. 

Cited  in  Norfolk,  P.  &  N.  News  Co.  v.  Norfolk,  105  Va.  141,  52  S.  E.  851, 
holding  statutory  exemptions  from  taxation  must  be  clearly  granted. 

68  L.  R.  A.  100,  NATIONAL  CASH    REC1STER  CO.  v.  HALL,   136  N.  C.   272, 

48  S.  E.  637. 
Right  of  conditional  vendor  to  reeover  the  purchase  price. 

Cited  in  Gaar  v.  Fleshman,  38  Ind.  App.  493,  77  N.  E.  744,  holding  the  seller 
of  chattels  under  an  agreement  that  the  title  shall  remain  in  the  seller  until 
the  settlement  is  concluded,  may  after  a  tender  of  delivery  maintain  an  action 
for  the  purchase  price. 

Cited  in  note   (17  L.R.A.(N.S.)   808)   on  right  of  seller,  upon  breach  of  exec- 
utory  contract,   to   sue   for   contract   price. 
Parol    proof   to   vary   terms   of   written   instrument.  . 

Distinguished  in  Pratt  v.  Chaftin,  136  X.  C.  353,  48  S.  E.  768,  holding  a 
written  order  for  goods  containing  an  agreement  that  there  was  no  agreement 
with  the  salesman  not  contained  in  the  order  would  not  prevent  proof  of  a 
parol  agreement  that  the  order  should  be  submitted  to  one  of  the  partners 
for  approval. 
Recovery  on  refusal  to  complete  sale. 

Cited  in  McCormick  v.  Williams,  152  N.  C.  640,  68  S.  E.  138,  holding  where 
a  purchaser  at  a  sale  refuses  to  comply  with  his  bid  and  the  property  is  re- 
sold with  notice  to  the  purchaser  a  recovery  may  be  had  for  the  difference 
between  the  amount  of  the  bid  and  the  amount  received  on  the  resale. 

68   L.  R.  A.  107,  STATE  v.  O'HARE,  36  Wash.  516,  104  Am.  St.  Rep.  970,  79 
Pac.  39. 
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68    L.   R.    A.    100,    BRE1IM    LUMBER    CO.    v.    SVKA    1XS.   CO.   36    Wash.   520, 

79    Pac.    34. 
Abandonment   of  operation   of   property   HM   a  \  ;<  hi  i  nn    Insurance. 

Cited  in  Kentucky  Vermillion  Min.  &  Concentrating  Co.  v.  Norwich  Union 
F.  Ins.  Soc.  77  C.  C.  A.  121,  146  Fed.  702,  holding  proof  that  at  the  time 
the  policy  was  taken  out  on  a  concentrating  plant  it  was  idle  and  vacant 
would  be  of  no  avail  to  avoid  the  terms  of  the  policy  which  provided  for  its 
forfeiture  if  it  remained  idle  for  a  longer  period  than  thirty  days;  Liverpool 
&  L.  &  G.  Ins.  Co.  v.  Tillamook  Lumbering  Co.  101  C.  C.  A.  481,  178  Fed. 
103,  Affirming  175  Fed.  Rep.  511,  holding  under  a  policy  of  insurance  requir- 
ing that  a  watchman  should  be  kept  on  duty  when  the  plant  was  idle  or 
inoperative,  the  failure  to  keep  a  watchman  on  duty  while  the  plant  was 
idle  over  Sunday  did  not  avoid  the  policy;  De  Masson  v.  Liverpool  &  L.  &  G. 
Assur.  Co.  35  Rap.  Jud.  Quebec-  C.  S.  461,  on  the  extent  of  occupancy  neces- 
sary to  prevent  operation  of  forfeiture  clause  in  policy. 

Distinguished  in  Home  Ins.  Co.  v.  North  Little  Rock  Ice  &  Electric  Co.  86 
Ark.  546,  23  L.R.A. (N.S.)  1204,  111  S.  W.  994,  where  it  was  held  that  a 
policy  of  insurance  be  taken  out  on  a  building  described  as  an  ice  factory  and 
the  appliances  appurtenant  thereto  after  the  operation  of  such  factory  had 
been  abandoned  was  not  avoided  by  a  condition  in  the  policy  forfeiting  it  in 
case  it  ceased  to  be  operated  for  ten  consecutive  days;  Mackintosh  v.  Agricul- 
tural F.  Ins.  Co.  150  Cal.  451,  119  Am.  St.  Rep.  234,  89  Pac.  102,  where  it 
was  held  that  there  was  such  an  operation  of  smelter  works  in  the  mainte- 
nance of  a  temporary  furnace  set  up  outside  although  the  insured  furnaces 
were  not  in  operation  as  made  unnecessary  the  employment  of  a.  watchman 
required  under  the  terms  of  the  policy  when  the  plant  was  not  in  operation. 
Divisibility  of  contracts. 

Cited  in  Goorberg  v.  Western  Assur.  Co.  150  Cal.  515,  10  L.R.A.(N.S-)  879, 
119  Am.  St.  Rep.  246,  89  Pac.  130,  11  Ann.  Cas.  801,  considering  when  a  con- 
tract of  insurance  is  divisible. 

08  L.  R.  A.  113,  BENNETT  v.  THORNE,  36  Wash.  253,  78  Pac.  936. 
Running  of  statute  of  limitations  against  liability  of  stockholders. 

Cited  in  Willius  v.  Albrecht,  100  Minn.  443,  111  N.  W.  387,  holding  a  cause 
of  action  against  stockholders  accrued  from  the  time  of  the  appointment  of 
the  receiver;  Wheatley  v.  Glover,  125  Ga.  730,  54  S.  E.  626,  considering  but 
not  deciding  when  the  statute  of  limitations  begins  to  run  against  the  lia- 
bility of  stockholders  in  insolvent  corporations;  Miller  v.  Aldrich,  202  Mass. 
113,  132  Am.  St.  Rep.  480,  88  N.  E.  441,  on  the  accrual  of  a  cause  of  action 
against  a  stockholder  from  the  time  of  the  insolvency  of  the  corporation. 

Cited  in  note  (10  L.R.A.(N.S.)  898,  902)  on  time  of  accrual  of  right  of  action 
as    to    stockholder's   liability. 
U.-ssis  of  receiver's  action  against  stockholders. 

Cited  in   Miller   v.  Aldrich,  202   Mass.   113,   132   Am.  St.  Rep.  480,   88  N.  E. 
441,  holding  an   action  by   receivers  of  a   foreign   corporation   against  a   stock- 
holder   is   not   brought   to    enforce   a   judgment   rendered   by   the   foreign   court 
but  to  enforce  his   statutory  liability. 
Enforcement  of  stockholder's  liability. 

Cited  in  Chilberg  v.  Siebenbaum,  41  Wash.  666,  84  Pac.  598,  holding  it  was 
not  necessary  to  the  maintenance  of  an  action  against  stockholders  to  enforce 
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their   liability   that    the   creditor   first    obtain    a   judgment   against    the   corpora- 
tion   which    is    insolvent. 

Distinguished  in  Grady  v.  Graham,  64  Wash.  442,  36  L.R.A. (N.S.)  183,  116 
Pac.  1098,  holding  that  ex  parte  order  fixing  amount  necessary  to  pay  debts 
of  insolvent  corporation,  and  directing  receiver  to  recover  same  from  stock- 
holders on  unpaid  subscriptions  is  not  binding  upon  stockholders  as  to  amount 
or  validity  of  claims  of  creditors. 
Apitealability  of  orders  as  to  receivers. 

Cited  in  Boothe  v.  Summit  Coal  Min.  Co.  59  Wash.  611,  110  Pac.  536.  hold- 
ing that  order  directing  receiver's  sale  of  all  assets  of  corporation  is  appeal- 
able as  final  order  in  proceeding. 

68  L.  R.  A.  119,  RE  COLLINS,  36  Wash.  236,  78  Pac.  927. 
Gifts   eanKn    mortis. 

Cited  in  Vark-y  v.  Sims,  100  Minn.  340,  8  L.R.A. (X.S.)  832,  117  Am.  St. 
Rep.  694,  111  N.  W.  269,  10  Ann.  Cas.  473,  holding  the  drawing  of  a  check 
on  a  bank  and  the  delivery  of  it  to  the  drawee  as  a  gift  of  the  money  in 
anticipation  of  death  from  an  impending  surgical  operation  from  which  the 
drawer  dies  operates  as  a  gift  causa  mortis;  Da  vie  v.  Davie,  47  Wash.  234, 
51  Pac.  950,  holding  the  delivery  by  the  decedent  to  his  wife  of  a  deed  exe- 
cuted by  them  to  be  held  in  escrow  until  full  payment  is  made,  with  the  state- 
ment that  the  papers  should  be  placed  in  escrow  in  the  name  of  the  wife 
so  that  if  anything  happened  she  would  be  taken  care  of,  established  a  gift 
causa  mortis. 
Check  as  subject  of  grift. 

Cited    in   note    (27    L.R.A. (X.S.)    310)    on    check    or   note    as    subject    of   gift 
by   maker. 
Delivery  as  essential  to  grift. 

Cited  in  Jackson  v.  Lamar,  67  Wash.  388,  121  Pac.  857,  holding  that  mere 
expression  of  intent  to  give  is  not  alone  sufficient  to  constitute  gift,  and  de- 
livery actual  or  constructive  is  essential. 

68  L.R.A.   126,  CHAMBLISS  v.  HASS,  125   Iowa,  484,   101   X.  W.   153,  3  Ann. 

Cas.  16. 
Discretionary    power   of    trial   court   to   grrant    new    trial. 

Cited  in  Farmers'  Exch.  Bank  v.  Trester,  145  Iowa,  670,  124  X.  W.  793, 
liolding  that  order  of  trial  court  setting  aside  default  judgment  and  granting 
new  trial  on  ground  of  misfortune  will  not  be  disturbed  in  absence  of  abuse 
of  discretion;  Woerdehoff  v.  Muekel,  131  Iowa,  303,  108  X.  W.  533,  refusing 
to  disturb  the  action  of  the  trial  court  in  granting  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  where  such  newly  discovered  evidence  created  a 
conflict  in  the  evidence;  Graves  v.  Graves,  132  Iowa,  201,  10  L.R.A. (X.S.)  221, 
109  X.  W.  707,  10  Ann.  Cas.  1104,  affirming  the  rule  that  the  right  to  a  new 
trial  rested  within  the  sound  discretion  of  the  trial  court;  Hawk  v.  Mulhall, 
133  Iowa,  696,  110  X.  W.  1026,  refusing  to  reverse  the  action  of  the  trial 
court  in  granting  a  new  trial,  no  abuse  of  discretion  appearing. 

68  L.  R.  A.  132,  ROMAXO  v.  CAPITAL  CITY  BRICK  &  PIPE  CO.   125  Iowa, 

591,  106  Am.  St.  Rep.  323,  101  X.  W.  437,  2  Ann.  Cas.  678. 

Itii;  III    of  a   nonresident   alien  to  maintain  statutory   action   for   wrong'fnl 
death. 

Cited  in  Lykiardopoulo  v.  Xew  Orleans  &  C.  R.  &  Light  Co.  127  La.  315,  53 
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So.  575,  Ann.  Cas.  1912A,  976,  holding  thut  under  Code  eiti/en  and  resident 
of  foreign  country  may  sue  for  negligent  death  of  his  son  occurring  here;  Savel- 
jich  v.  Lytle  Logging  &  Mercantile  Co.  97  C.  C.  A.  443,  173  Fed.  279;  Ferrara 
v.  Auric  Min.  Co.  43  Colo.  501,  17  L.R.A.(X.S.)  9t>«,  95  Pac.  952,— holdin" 

3         '  O 

under  a  statute  giving  wife  of  decedent  a  right  of  action  for  his  wrongful 
death  a  nonresident  alien  \vidow  of  an  alien  might  maintain  an  action  for 
the  wrongful  death  of  her  husband;  Philes  v.  Missouri  P.  R.  Co.  141  Mo.  App. 
569,  125  S.  W.  553,  holding  the  nonresident  alien  next  of  kin  of  a  decedent 
might  maintain  an  action  for  his  wrongful  death;  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Fajardo,  74  Kan.  318,  6  L.R.A.(N.S.)  682,  86  Pac.  301,  holding  the  non- 
resident alien  parents  of  a  minor  son  might  maintain  action  for  his  wrongful 
death;  Patek  v.  American  Smelting  &.  Ref.  Co.  21  L.R.A.(N.S.)  274,  83  C.  C. 
A.  284,  154  Fed.  191,  holding  a  nonresident  alien  father  might  maintain  an 
action  for  the  wrongful  death  of  a  son  who  was  also  an  alien;  Fulco  v.  Schuykill 
Stone  Co.  163  Fed.  125,  as  the  majority  rule  but  holding,  following  the  Pennsyl- 
vania decisions,  that  the  nonresident  alien  parents  of  an  alien  could  not  maintain 
an  action  conferred  by  statute  for  his  wrongful  death. 

Cited  in  note    (53   L.  ed.  U.  S.  793)    on  right  of  nonresident  alien  to  main- 
tain  statutory  action  for   death   of  other  person. 
Maintenance  of  action  for  the  wrongful  death  of  an  alien. 

Cited  in  Cetofonte  v.  Camden  Coke  Co.  78  N.  J.  L.  669,  27  L.R.A.(N.S.)  1061, 
75  Atl.  913,  holding  that  under  act  of  1848  administrator  may  sue  for  dam- 
ages for  wrongful  death  within  state  of  alien  although  sole  beneficiary  is  non- 
resident alien;  Masoitelli  v.  Union  Carbide  Co.  151  Mich.  694,  115  N.  W.  721: 
Cetofonte  v.  Camden  Coke  Co.  78  N.  J.  L.  669,  27  L.R.A.(N.S)  1061,  75  Atl.  913; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Naylor,  73  Ohio  St.  126,  3  L.R.A.(N.S.) 
477,  112  Am.  St.  Rep.  701,  76  N.  E.  505;  Low  Moor  Iron  Co.  v.  La  Bianca, 
106  Va.  85,  55  S.  E.  532,  9  Ann.  Cas.  1177;  Kaneko  v.  Atchison,  T.  &  S.  F.  R. 
Co.  164  Fed.  264;  Rietveld  v.  Wabash  R.  Co.  129  Iowa,  254,  105  N.  W.  515,— 
holding  an  action  would  lie  by  administrator  for  the  wrongful  death  of  an 
alien  leaving  no  heirs  in  this  country.  , 
Distribution  of  damages  recoverable  for  death  by  wrongful  act. 

Distinguished  in  Coe  v.  Wainwright,  130  Iowa,  310,  4  L.R.A.(N.S.)  814,  114 
Am.  St.  Rep.  416,  106  N.  W.  743,  where  it  was  held  that  the  sum  received 
by  an  administrator  for  the  wrongful  death  of  his  intestate  in  another  state 
was  distributable  according  to  the  laws  of  the  state  where  the  wrongful  death 
occurred. 
Conflict  of  ln«». 

Cited  in  Hamilton  v.  Chicago,  B.  &  Q.  R.  Co.  145  Iowa,  440,  124  N.  W.  363, 
holding   that   contract    with    relief   department    of   railroad   in    foreign    state   is 
not  bar  to  action  for  injuries  received  by  employee  here. 
Territorial  force  of  state  laws. 

Cited  in  Raher  v.  Raher,  150  Iowa,  519,  35  L.R.A.(N.S.)  300,  129  N.  W. 
494,  Ann.  Cas.  1912D,  680,  to  the  point  that  laws  of  state  are  territorial 
rather  than  personal  in  their  force  and  application. 

68   L.  R.   A.   138,  UHL  v.  OHIO  RIVER  R.  CO.   56   W.   Va.   494,   107   Am.   St. 

Rep.   968,  49   S.   E.  378,  3   Ann.  Cas.   201. 

Liability    for    failure    to    make     provision     for    the     escape     of    overflow 
•waters  from  a  stream. 

Cited   in   Broadway  Mfg.   Co.   v.   Leavenworth   Terminal   R.   &   Bridge   Co.   81 
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Kan.  622,  28  L.R.A.(X.S-)  160,  106  Pac.  1034,  holding  an  instruction  which 
in  effect  charged  that  the  owners  of  a  bridge  would  only  be  required  to  pro- 
vide openings  for  the  passage  of  all  water  reasonably  expected  to  flow  in 
the  stream  and  which  negatived  the  idea  that  provision  should  be  made  for 
carrying  off  the  overflow  was  erroneous;  Cook  v.  Seaboard  Air  Line  R.  Co. 
107  Va.  38,  10  L.R.A.(X.S.)  968,  122  A  i.  St.  Rep.  825,  57  S.  E.  564,  holding 
where  the  owner  of  land  diverted  a  stream  returning  the  waters  at  a  point 
within  his  lands,  a  railroad  constructing  its  roadbed  along  such  new  channel 
was  liable  for  damages  when,  by  reason  of  its  improper  construction,  the  land 
of  the  owner  of  the  tract  was  overflowed  during  freshets;  Richards  v.  Ohio 
River  R.  Co.  56  W.  Va.  593,  49  S.  E.  385.  holding  where  a  railroad  company 
in  constructing  an  embankment  for  its  road  failed  to  provide  any  outlets 
to  allow  the  escape  of  floodwaters  from  the  river  it  was  liable  where  because 
of  such  failure  the  waters  backed  up  onto  plaintiff's  land. 
Overflow  waters  of  stream  as  surface  water. 

Cited  in  Birinegar  v.  Copass,  77  Neb.  244,  109  X.  W.  173.  holding  overflow 
water  which  reunites  with  the  stream  at  a  lower  point  cannot  be  considered 
surface  water. 

Cited   in  footnote  to  Davis  v.   Fry,   69   L.R.A.   460,  which  holds   that  surface 
waters    lose    their    character    as    such    when    by    natural    drainage    they    collect 
in  a  natural  basin  or  depression  on  premises  of  dominant  tenement  and  escape 
therefrom    only   by   percolation   or   evaporation. 
Availability   on  appeal   of  objection  to  amount    of   damages. 

Cited  in  West  Virginia  Architects  &  Builders  v.  Stewart,  68  W.  Va.  516, 
36  L.R.A.(X.S.)  907,  70  S.  E.  113,  holding  that  where  on  demurrer  to  evidence 
court  below  has  not  ruled  on  question  of  excessiveness  of  conditional  verdict, 
this  court  will  consider  only  question  whether  evidence  sustains  right  to  dam- 


68   L.  R.   A.   146,   THORPE   v.   MIXDEMAX,   123   Wis.   149,   107   Am.   St.   Rep. 
1003,   101   X.   W.   417. 

Followed   without  discussion   in   Loizeaux  v.   Fremder,   123   Wis.    197,   101   X, 
W.   423. 
Provisions    affecting    negotiability    of    note. 

Cited  in  notes  (32  L.R.A.  (X.S.)  862,  866)  on  recital  in  note  as  to  security 
as  affecting  negotiability;  (35  L.R.A. (X.S.)  392)  on  bills  and  notes:  provi- 
sion accelerating  maturity  as  affecting  negotiability;  (125  Am.  St.  Rep.  201, 
205,  206)  on  agreements  and  conditions  destroying  negotiability:  134  Am.  St.  Rep. 
998)  on  effect  on  negotiability  of  indorsement  without  recourse. 
—  Conditions  or  provisions  in  the  mortgage  securing  it. 

Cited  in  Barker  v.  Sartori,  66  Wash.  264,  119  Pac.  611,  holding  that  pro- 
visions of  mortgage  securing  negotiable  note  are  not  imported  into  note  so  as 
to  affect  its  negotiability;  Farmers'  Xat.  Bank  v.  McCall,  25  Okla.  603,  26 
L.R.A.(X.S.)  219,  106  Pac.  866,  holding  a  provision  in  a  mortgage  for  attor- 
ney's fees  on  the  foreclosure  thereof  did  not  affect  the  negotiability  of  the 
note  which  it  secured;  Hecht  v.  Shenners,  126  Wis.  31,  105  X.  W.  309,  holding 
the  negotiability  of  a  note  was  not  destroyed  by  the  erasure  of  a  provision 
waiving  notice  of  an  option  to  declare  the  note  due  without  notice. 
Interests  created  by  note  and  securing  mortgage. 

Cited  in  Fitch  v.  Huntington,  125  Wis.  208,  102   X.  W.   1066,  on   the  nature 
of  interests  created  by  a  note  and  the  mortgage  securing  it. 
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Effect    on    rights   of   subsequent   taker   of   pro  visions    in    note   accelerating 
time   of   payment. 

Distinguished    in   Hodge   v.   Wallace,    129   Wis.   89,   116  Am.  St.   Rep.   938,   108 
N.  W.  212,  which   held  that  a  note  containing  a  provision  that  any  delinquency 
in  payment  of  interest  shall  cause  the  whole  note  to  become  immediately  due  was 
not  taken   in  due  course  after  such  delinquency. 
Construction   of  note  aiitl   iu«n-lj.v;isi«'  togrethor. 

Cited    in    Longfellow    v.    Huffman,  .57    Or.    343,    112    Pac.    8,   holding   that    re- 
citals in  note  secured  by  mortgage  and  contract  relating  to  same  subject  mat- 
ter should  be  explained  by  reference  to  each  instrument  as  if  they  were  part 
of  one   instrument. 
Sufficiency  of   words  "without   recourse"   to   put    purchaser   on    inquiry. 

Cited  in  note  (2!)  L.K.A.fX.S. )  378)  on  words  "without  recourse"  as  suffi- 
cient to  put  purchaser  of  negotiable  paper  on  inquiry. 

68   L.   R.   A.   153,   ROSEN   v.   BOSTON,   187    Mass.   245,   72   N.   E.   992. 
Liability   for  injury  to   passenger   from   slipping. 

Cited  in  Anjou  v.  Boston  Elev.  R.  Co.  208  Mass.  274,  94  N.  E.  386,  21  Ann. 
Cas.  1143,  holding  that  evidence  that  passenger  was  injured  by  slipping  on  banana 
peel  on  platform  was  sufficient  to  require  question  of  defendant's  negligence 
to  be  submitted  to  jury. 

Cited  in  note   (15  L.R.A.(N.S.)   523)   on  duty  of  carrier  of  passengers  to  keep 
car  steps   free  from  snow  and  ice. 
Res   ipsa   loquitur. 

Cited  in  Denver  City  Tramway  Co.  v.  Hills,  50  Colo.  337,  36  L.R.A.(N.S.) 
218,  116  Pae.  125,  holding  that  maxim  res  ipsa  loquitur  applies  as  between 
currier  and  passenger  whenever  injury  occurs  to  latter,  even  in  making  volun- 
tary movement  if  such  injury  is  caused  by  defective  condition  of  appliances 
or  in  negligence  in  managing  vehicle. 
Municipal  liability  for  negligence. 

Cited  in  Davies  v.  Boston,  190  Mass.  198,  70  N.  E.  663,  holding  a  city  oper- 
ating ferry  boats  for  hire  was  liable  for  the  negligent  injury  of  a  passenger 
on  one  of  the  boats. 

68  L.  R.  A.  161,  WH1SSEN  v.  FURTH,  73  Ark.  366,  84  S.  W.  500. 
Appeal     from    jmlftment    of    county    court. 

Cited  in  St.  Francis  Levee  Dist.  v.  Redditt,  79  Ark.  158,  95  S.  W.  482,  affirming 
that  an  appeal  may  be  taken  from  the  judgment  of  the  county  court  to  the  cir- 
cuit court  where  a  trial  may  be  had  de  novo. 
Proper  parties  to  an  appeal  from  a  judgment  of  the  county  court. 

Cited  in  Barnwell  v.  Gravette,  87  Ark.  434,  112  S.  W.  973,  holding  the  mere 
filing  of  a  protest  against  proceedings  for  the  annexation  of  territory  to  a 
municipality  without  stating  any  reasons  for  attacking  the  validity  of  the 
proceedings  is  sufficient  to  render  one  competent  to  join  in  appeal  from  the 
judgment  of  the  county  court  to  the  circuit  court  for  a  trial  de  novo. 
Admlsslblllty  of  evidence  on  the  fitness  of  an  applicant  for  a  liquor 
license. 

Cited  in  Powell  v.  Morrill,  83  Neb.  123,  119  N.  W.  9,  holding  where  a  witness 
had  testified  to  the  good   standing  of  an   applicant  for  a   liquor  license  it  was 
proper   to   show   by   such   witness   on   cross-examination   that    the   applicant    had 
L.  R.  A.  Au.  Vol.  VI.— 76. 
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while  a  bartender  violated  the  law  by  selling  intoxicating  liquors  to  a  habitual 
drunkard;    Rohrer  v.  Hastings  Brewing  Co.  83  Xeb.  118,  17  Ann.  Cas.  998,   119 
N.  W.  27,  on  the  existence  of  the  right  to  show  by  specific  acts  the  unfitness  of 
an  applicant  for  a  liquor  license. 
•Judicial  acts. 

Cited    in    Re    Counties    Comprising    Seventh    Judicial    Dist.    22    Okla.    448,    98 
Pac.  557,  as  an  example  of  a  proper  exercise  of  power  by  the  judiciary. 

£8  L.  R.  A.  164,  CHICAGO  CITY  R.  CO.  v.  SAXBY,  213  111.  274,  304  Am.  St. 

Rep.  218,  72  N.  E.  755. 
Admissibility  of   evidence   of  mere  matters  of   opinion. 

Cited  in  Adams  v.  First  M.  E.  Church,  251  111.  273,  96  N.  E.  253,  holding  that 
it  is  error  to  permit  witnesses  to  will  contest  case  to  give  their  conclusions  as  to 
whether  there  was  any  fraud,  or  undue  influence;  Chicago  &  J.  Electric  R.  Co. 
v.  Patton,  219  111.  216,  76  N.  E.  381,  Affirming  122  111.  App.  181,  holding  the 
refusal  of  the  trial  court  to  strike  out  the  following  answer  of  plaintiff  in  an 
action  for  personal  injuries:  "I  have  been  a  nervous  wreck  ever  since,"  was 
not  grounds  for  reversal  where  there  was  evidence  showing  the  state  of  plaintiff's 
health. 
Recovery  of  damages  where  injury  aggravates  latent  diseased  condition. 

Cited  in  Roswell  v.  Davenport,  14  N.  M.  94,  89  Pac.  256,  holding  that  city 
maintaining  defective  sidewalk  is  responsible  for  injury  caused  thereby,  though 
person  injured  was  suffering  from  disease  which  aggravated  such  injury;  Chi- 
cago Union  Traction  Co.  v.  May,  221  111.  538,  77  N.  E.  933,  holding  in  an  action 
for  personal  injuries  where  it  appears  that  an  organic  tendency  was  aggravated  by 
the  accident,  a  recovery  might  be  had  for  such  aggravated  condition. 
Care  required  of  injured  person  in  tin-  selection  of  a  physician. 

Cited  in  Homey  v.  St.  Louis  &  N.  E.  R.  Co.  165  111.  App.  554,  holding  that 
injury  resulting  from  mistake  of  physician  will  be  deemed  part  of  immediate  and 
direct  damage  flowing  from  original  injury,  if  person  injured  used  reasonable 
care  in  employing  physician;  Variety  Mfg.  Co.  v.  Landaker,  227  111.  25,  81  N. 
E.  47,  Affirming  129  111.  App.  635,  holding  an  instruction  to  the  effect  that  a 
person  was  only  required  to  use  reasonable  diligence  in  the  selection  of  a  phy- 
sician and  that  injuries  resulting  from  the  mistakes  of  the  physician  would 
be  treated  as  a  direct  result  of  the  original  injury,  was  proper;  Bethany  v.  Lee, 
124  111.  App.  399,  holding  in  an  action  for  personal  injuries  on  the  question  of 
damages  a  diseased  condition  of  the  injured  limb  resulting  from  its  improper 
treatment  may  be  attributed  to  the  injury,  the  physician  having  been  selected 
with  ordinary  care;  Berry  v.  Greenville,  84  S.  C.  124,  65  S.  C.  1030,  19  Ann. 
Cas.  978,  affirming  that  an  injured  person  was  only  required  to  use  ordinary 
care  and  prudence  in  the  selection  of  a  physician. 
Passenger's  dnty  to  minimize  damages. 

Cited  in  note  (2  L.R.A.  (N.S.)   1087)   on  passenger's  duty  to  minimize  damages 
from   carrier's   default   of   duty. 

68  L.  R.  A.  168,  FULTON  v.  WILMINGTON  STAR  MIX.  CO.  66  C.  C.  A.  247, 

133   Fed.   193. 

Later  appeal  in  205  U.  S.  66,  51  L.  ed.  713,  27  Sup.  Ct.  Rep.  412. 
Force  of  state  court  construction  of  statute  in   federal  court. 

Cited  in  Brazil  Block  Coal  Co.  v.  Hotel,  112  C.  C.  A.  448,  192   Fed.  11],  on 
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duty  of  court  to  construe  statute  of  state   in  which  it  ia  sitting  in  accordance 

with   state  court's  decisions. 

Availability   of    defense   of   contributory    neg-Hsenc«. 

Distinguished  in  Springfield  Coal  Min.  Co.  v.  Gordon,  78  C.  C.  A.  424,  147 
Fed.  691,  where  it  was  held  that  the  doctrine  of  contributory  negligence  was 
available  when  the  decedent  sticking  his  head  through  a  fence  into  a  shaft  was 
struck  by  the  cage,  there  being  no  violation  of  the  statute  "requiring  the  shaft 
landing  to  be  fenced. 
Liability  of  mine  owner  for  neg-lis'ence  of  manager. 

Cited  in  Donk  Bros.  Coal  &  Coke  Co.  v.  Lucas,  127  111.  App.  63,  holding  a  mine 
owner  was  liable  for  injuries  due  to  the  failure  of  the  manager  of  the  mine  to 
comply  with  statutory  requirements. 

Cited   in   notes    (3   L.R.A.  (N.S.)    1106)    on    master's   liability    as    affected   by 
restrictions   upon  freedom   of   selection    and   superintendence   of   employees;     (40 
L.R.A. (N.S.)    949,  950)    on  liability  for  negligence  of  supervising  employee  em- 
ployed pursuant  to  statute. 
Validity    of   statute   abrog-atiiig'    fellow-servant    rule. 

Cited  in  note  (12  L.R.A. (N.S.)  1044)  on  validity  of  statute  abrogating  fellow- 
servant  rule. 

68  L.  R.  A'.  175,  GAGNON  v.  FRENCH  LICK  SPRINGS  HOTEL  CO.  163  Ind. 

687,   72  N.  E.  849. 
Granting-  and  dissolution   of  temporary  injunction. 

Cited  in  Risch  v.  Burch,  175  Ind.  626,  95  N.  E.  123,  holding  that  court  may 
grant  temporary  injunction  where  complaint  and  evidence  show  that  trans- 
action is  proper  subject  for  investigation  in  court  of  equity;  McCann  v.  Mt. 
Oilead  Cemetery,  166  Ind.  576,  77  N.  E.  1090,  holding  a  motion  to  dissolve  a 
temporary  injunction  restraining  a  street  railway  company  from  constructing 
its  road  across  a  cemetery  was  properly  overruled. 
lUulns  in  subterranean  waters. 

Cited  in  Erickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  100  Minn. 
486,  8  L.R.A.  (N.S.)  1253,  111  N.  W.  391,  10  Ann.  Gas.  843,  holding  a  water 
company  could  not  by  artificial  means  pump  the  water  from  its  wells  so  as  to  de- 
prive the  owners  of  other  wells  tapping  the  same  basin  of  water;  Hathorn  v. 
Natural  Carbonic  Gas  Co.  194  N.  Y.  337,  23  L.R.A. (N.S.)  444,  128  Am.  St.  Rep. 
655,  87  N.  E.  504,  16  Ann.  Cas.  989,  Affirming  128  App.  Div.  38,  112  N.  Y.  Supp. 
.374,  holding  where  an  owner  of  land  by  artificial  means  increases  the  flow  of 
mineral  waters  extracting  the  gas  for  sale  and  allowing  the  waters  to  run  to 
waste,  the  neighboring  proprietors  may  have  equitable  relief;  Hathorn  v.  Natural 
Carbonic  Gas  Co.  128  App.  Div.  38,  112  N.  Y.  Supp.  374;  Pence  v.  Carney,  58 
W.  Va.  305,  6  L.R.A.(N.S.)  271,  112  Am.  St.  Rep.  963,  52  S.  E.  702,  on  the 
rights  of  adjoining  or  neighboring  owners  to  the  use  of  percolating  waters. 

Cited  in  notes  (17  L.R.A. (N.S.)  653;  2  B.  R.  C.  1002)  on  correlative  rights 
in  percolating  waters. 

-68  L.  R.  A.  180,  HUNT  v.  HUNT,  119  Ky.  39,  82  S.  W.  998,  7  Ann.  Cas.  788. 
Condition  in  grrant  postponing:  its  effect  until  after  death  of  grantor. 

Cited  in  Morrison  v.  Bartlett,  148  Ky.  836,  41  L.R.A. (N.S.)  43,  147  S.  W. 
761,  holding  that  will  is  instrument  by  which  person  makes  disposition  of  his 
property  to  take  effect  after  death  and  which  is  in  ite  nature  ambulatory  and 
revocable  during  life;  Rector  v.  Rector,  137  Ky.  81,  122  S.  VV.  518,  holding  that 
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deed  reciting  that  title  would  remain  in  grantors,  husband  and  wife,  title  being 
in  husband,  during  theh-  lives,  passed  title  to  grantee  on  husband's  death,  sub- 
ject to  wife's  right  of  dower;  Pentico  v.  Hays,  73  Kan.  79,  9  L.R.A.(N.S.)  228, 
88  Pac.  738,  holding  an  instrument  in  form  a  deed  but  containing  an  exception 
of  a  life  lease  on  the  l^nd  in  favor  of  the  grantor  with  the  instrument  to  take 
effect  within  three  days  after  the  death  of  the  grantor,  was  in  fact  a  deed  and  not 
a  will;  Nolan  v.  Otney,  75  Kan.  314,  9  L.R.A.(N.S.)  320,  89  Pac.  690,  holding 
instrument  in  form  a  deed  to  be  delivered  on  the  death  of  the  grantor  containing 
a  provision  that  it  shall  not  take  effect  until  the  death  of  the  grantor  vested  title 
at  once  although  enjoyment  postponed. 

Cited  in  note  (1  L.R.A.(N.S.)  316)  as  to  when  deed  to  be  deemed  testamentary 
in  character. 

68  L.  R.  A.  183,  KENTUCKY  &  I.  BRIDGE  &  R.  CO.  v.  SNYDOR,  119  'Ivy.  18, 

82  S.  VY.  989,  7  Ann.  Cas.  1177. 
Liability    for    negligence    of    fellow-servant. 

Cited   in  note    (110  Am.   St.   Rep.   288)    on    imputed   negligence  of   servant   to 
fellow-servant. 
Doctrine  of  last  clear  cbance. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Trisler,  140  Ky.  452,  131  S.  \Y.  198,  on 
application  of  doctrine  of  "the  last  clear  chance." 

68  L.  R.  A.  186,  HUTCHINSON  v.  NAY,  187  Mass.  262,  103  Am.  St.  Rep.  390, 

72  N.  E.  974. 
Accounting  on  tbe  dissolution  of  a  partnership. 

Cited  in  Whittaker  v.  Jordan,  104  Me.  522,  72  Atl.  682,  holding  on  the  com- 
pletion of  certain  jobs  after  the  dissolution  of  a  partnership  by  the  death  of  one 
of  the  members  the  surviving  partners  would  have  to  account  for  the  profits 
earned  by  the  capital  stock  after  deducting  the  value  of  the  services  of  the  sur- 
viving partners. 

Distinguished  in  Cutchins  v.  Page,  204  Mass.  289,  134  Am.  St.  Rep.  656, 
90  N.  E.  565,  where  on  the  dissolution  of  a  partnership  one  of  the  partners  con- 
tinued the  business  under  the  same  name  and  controlled  all  the  firm's  assets 
and  made  no  effort  to  dispose  thereof  in  the  open  market,  such  partner  was 
liable  to  account  for  the  value  of  the  good  will  of  the  business. 
Property  rights  in  good  -will  of  business. 

Cited. in   George  G.   Fox  Co.  v.  Glynn,   191   Mass.   348,   9   L.R.A.(N.S.)    1102, 
114  Am.  St.  Rep.  619,  78  N.  E.  89,  holding  the  good  will  of  a  business  is  a  prop- 
erty right  subject  to  protection. 
'Effect  of  sale  of  good  will  on  rights  of  parties. 

Cited  in  Yon  Bremen  v.  Mac  Monnies,  200  N.  Y.  52,  32  L.R.A.(N.S.)  298,  93  N. 
E.  186,  21  Ann.  Cas.  423,  Modifying  138  App.  Div.  325,  122  N.  Y.  .Supp.  1087, 
holding  that  purchaser  for  valuable  consideration,  on  voluntary  sale  of  good 
will  of  business  of  firm,  may  enjoin  former  members  thereof  from  soliciting 
business  from  customers  of  old  firm;  Old  Corner  Book  Store  v.  Upham,  194 
Mass.  105,  120  Aih.  St.  Rep.  532,  80  N.  E.  228,  holding  a  person  selling  out 
his  assets  in  ft  business  to  his  partner,  which  business  was  conducted  in  his 
name  might  be  enjoined  from  forming  any  connection  with  a  corporation  plan- 
ning to  conduct  a  similar  business  under  the  same  name;  Foss  v.  Roby,  195 
Mas.  297,  10  L.R.A.(N.S.)  1201,  81  N.  E.  199,  11  Ann.  Cas.  571,  on  the  interest 
conveyed  by  the  sale  of  the  good  will  of  a  business:  Moore  v.  Rawson,  199  Mass. 
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498,  85  N.  E.  586,  considering  wliat  is  included  on  a  sale  of  the  good  will  of  a 
business;  Marshall  Engine  Co.  v.  New  Marshall  Engine  Co.  203  Mass.  422,  89 
N.  E.  548,  as  distinguishing  the  difference  between  the  laws  of  England  and 
local  laws  on  the  rights  of  the  seller  of  the  good  will  of  a  business. 

Cited  in  note   (19  L.R.A.  (X.S.)    770)    on  effect  on  right  of  individual  partners, 
of  sale  by  firm  of  good  will  of  business. 
English    laws    and    decisions    as    authorities. 

Cited  in  Gordon  v.  Knott,  1!)9  Mass.  179,  19  L.R.A.  (N.S.)  768,  85  N.  E. 
184,  holding  the  law  of  foreign  lands  is  purely  a  question  of  fact  and  the  cited 
case  cannot  be  accepted  as  an  authority  thereon  in  the  absence  of  a  showing 
that  there  was  evidence  before  it. 

68  L.R.A.  189,  WELCH  v.  AUSTIN.  187  Mass.  256,  72  N.  E.  972. 
Enforcement   of  building  restriction;*  in   deed. 

Cited  in  Codrnan  v.  Bradley,  201  Mass.  368,  87  N.  E.  591,  holding  a  building 
restriction  in  a  deed,  based  upon  a  valuable  consideration  and  intended  for  the 
"benefit  of  the  owners  of  the  neighboring  land  might  be  enforced  in  equity  by  such 
an  owner. 

Cited  in  note  (28  L.R.A.  (N.S.)   707)   on  enforcement  of  restrictive  covenant  as 
effected  by  change  in  neighborhood. 
Construction   of   reservations   in   deeds. 

Cited  in  Wilson  v.  Massachusetts  Institute,  188  Mass.  581,  75  N.  E.  128,  con- 
sidering whether  reservations  in  dtedj  are  to  be  considered  equitable  restrictions 
or  conditions. 

68  L.  R.  A.  193,  PEOPLE  v.  LAWRENCE,  143  Cal.  148,  76  Pac.  893. 
Homicide   in   carrying   out   conspiracy* 

Cited  in  People  v.  Friedman,  205  X.  Y.  166,  45  L.R.A. (N.S.)  59,  98  N.  E. 
471,  holding  that  if  natural  and  probable  consequence  of  conspiracy  to  obtain 
money  feloniously  and  by  force  is  killing  of  person  in  case  of  resistance  on  his 
part,  defendant  who  is  party  to  conspiracy  is  liable  for  murder,  although  he  did 
not  do  actual  killing. 

Cited  in  note  (4  L.R.A.(N.S.)   577)   on  withdrawal  from  participation  in  homi- 
cide, which  will  relieve  from  criminality. 
Preservation   of  objections  to   questions   for  review. 

Cited  in  People  v.  Smith,  151  Cal.  624,  91  Pac.  511;  People  v.  Emmons,  7  Cal. 
App.  691,  95  Pac.  1032;  Short  v.  Frink,  151  Cal.  87,  90  Pac.  200,— holding  a  mo- 
tion to  strike  out  is  necessary  to  preserve  a  ruling  of  the  court  for  review  where 
it  is  not  apparent  from  the  question  what  the  answer  will  be. 
Right   to   have   answer  stricken    out. 

Cited  in  Johnston  v.  Beadle,  6  Cal.  App.  254,  91  Pac.  1011,  holding  the  court 
erred  in  refusing  to  strike  out  an  answer  because  the  question  was  not  objected 
to,  where  the  nature  of  the  answer  not  determinable  from  the  question;  People 
v.  Long,  7  Cal.  App.  31,  93  Pac.  387,  on  when  failure  to  object  to  question  amounts 
to  a  waiver  of  right  to  motion  to  have  answer  stricken  out. 

68  L.  R.  A.  223,  ALLEN  v.  STOWELL,  145  Cal.  666,  104  Am.  St.  Rep.  80,  79 
Pac.   371. 
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68  L.  R.  A.  226,  FOUR  OIL  CO.  v.  UNITED  OIL  PRODUCERS,  145  Cal.  623, 

79  Pac.   366. 
Sufficiency  of  acceptance  of  terms  of  an  agreement. 

Cited  in  Rheingans  v.  Smith,  161  Cal.  367,  119  Pac.  494,  Ann.  Cas.  1913B, 
1140,  holding  that  acceptance  of  option  to  buy  land,  without  qualification,  con- 
stitutes transaction  binding  contract;  Philip,  W.  &  Co.  v.  King,  1  Cal.  App.  751, 
82  Pac.  1055,  holding  the  acceptance  by  defendant  of  an  offer  to  buy  hops  on  cer- 
tain conditions  which  were  accepted  by  the  buyer  on  an  agreement  containing  pro- 
visions not  mentioned  in  the  previous  correspondence  did  not  bind  the  defendant 
to  make  a  delivery;  Hunkins-Willis  Lime  &  Cement  Co.  v.  Los  Angeles  Ware- 
house Co.  155  Cal.  45,  99  Pac.  369,  holding  there  was  not  a  binding  acceptance 
of  an  offer  to  purchase  cement  where  the  first  reply  stated  that  the  offer  would 
be  accepted  as  soon  as  references  were  received  and  a  further  reply  varied  the 
terms  slightly  from  those  understood  by  the  prospective  buyer. 

68  L.  R.  A.  227,  SOUTHERN  R.  CO.  v.  LOCKWOOD  MFG.  CO.  142  Ala.  322r 

110  Am.  St.  Rep.  32,  37  So.  667,  4  Ann.  Cas.  12. 
Carrier's    lien    for    demurrage. 

Cited  in  footnote  to  Yazoo  &  M.  V.  R.  Co.  v.  Searles,  68  L.R.A.  715,  which  holds- 
that  ignorance  of  existence  of  rule  imposing  demurrage  charge  for  delay  in 
unloading  cars  does  not  relieve  consignee  from  effect  of  its  operation. 

Cited  in  note    (3  L.R.A.  (N.S.)    328)    on  carrier's  lien   for   demurrage. 

68  L.  R.  A.  231,  LA  FAYETTE  v.  MERCHANTS'  BANK,  73  Ark.  561,  108  Am, 

St.  Rep.  71,  84  S.  W.  700. 
Recovery  by  drawee  of  money  paid  on   forced   draft. 

Cited  in  note  (10  L.R.A.  (N.S.)  64,  67)  on  right  of  drawee  to  recover  money 
paid  on  forged  check  or  draft. 

Distinguished  in  Nebraska  Hay  &  Grain  Co.  v.  First  Nat.  Bank,  78  Neb.  337, 
9  L.R.A.(N.S.)  253,  126  Am.  St.  Rep.  602,  110  N.  W.  1019,  holding  a  bank 
receiving  a  draft  for  collection  and  obtaining  payment  is  not  liable  after  turn- 
ing over  proceeds  to  employer,  to  payor  in  damages  because  payment  was  without 
consideration  being  made  in  reliance  on  a  forged  bill  of  lading  forwarded  with 
the  draft. 
Recovery  of  money  paid  under  mistake. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lena  Lumber  Co.  99  Ark.  107,  137  S. 
W.  562,  holding  that  money  paid  under  mistake  of  fact  may  be  recovered. 
Payments  deemed  voluntary. 

Cited  in  Ritchie  v.  Bluff  City  Lumber  Co.  86  Ark.  178,  110  S.  W.  591,  holding 
in  action  to  recover  money  claimed  to  have  been  advanced  by  plaintiff  to  de- 
fendant no  recovery  could  be  had  where  plaintiff's  books  showed  an  open  account 
between  the  parties  and  the  crediting  of  such  amounts  to  the  credit  of  the  de- 
fendant. 
Testing;  directed  verdict. 

Cited  in  Southwestern  Teleg.  &  Teleph.  Co.  v.  Bruce,  89  Ark.  589,  117  S.  W. 
564;  Jones  v.  Lewis,  89  Ark.  372,  117  S.  W.  561, — holding  in  the  determination  of 
the  correctness  of  a  verdict  on  appeal  a  view  of  the  evidence  will  be  taken  which 
is  most  favorable  to  the  party  against  whom  the  verdict  is  directed;  McDonnell 
v.  St.  Louis  Southwestern  R.  Co.  98  Ark.  336,  135  S.  W.  925,  to  the  point  that 
verdict  cannot  be  directed  where  there  is  any  substantial  evidence  to  warrant 
verdict  for  other  party. 
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68  L.  R.  A.  234,  HAMMOXS  v.  STATE,  73   Ark.  495,  108  Am.  St.  Rep.  66,  84 

S.  W.  718,  3  Ann.  Cas.  912. 
V  dm  issl  lii  1 1 1  >    of  confessions. 

Cited  in  Harshaw  v.  State,  94  Ark.  344,  127  S.  W.  745,  holding  that  where  con- 
fession is  made  freely  and  voluntarily,  it  is  admissible;  Crosby  v.  State,  93  Ark. 
359,  137  Am.  St.  Rep.  80,  124  S.  W.  781,  holding  that  confession  made  freely  and 
voluntarily  by  accused  is  admissible  although  he  was  in  jail  at  time  it  was 
made. 
\iliuissihilit  >  of  conversations  between  husband  ami  -wife. 

Cited  in  Eight  v.  Klingensmith,  75  Ark.  227,  87  S.  W.  138,  holding  in  an 
action  by  an  architect  to  recover  his  fee  for  the  drawing  of  plans  declarations 
of  defendant's  wife  in  his  presence  as  to  her  wishes  at  the  time  the  terms  of  the 
contract  were  being  considered  were  admissible,  defendant  at  the  time  acquiescing 
therein. 
I. OH*  of  privileged  character  of  communication. 

Cited  in  note   (33  L.R.A.  (N.S.)    479,  480,  483)   on  effect  upon  privileged  char- 
acter  of   communication   of  third   person's   power  of   disclosure. 
Proof  of  assault  with  Intent  to  commit  rape. 

Cited  in  Tuttle  v.  State,  83  Ark.  381,  104  S.  W.  135,  holding  court  erred  in 
charging  that  before  one  accused  of  assault  with  intent  to  commit  rape  could 
be  convicted  it  must  be  found  that  the  assault  was  made  with  intent  to  have  in- 
tercourse against  the  will  of  the  child,  who  was  only  eleven  years  of  age. 

68  L.  R.  A.  237,  COLLIER  v.  FT.  SMITH,  73  Ark.  447,  84  S.  W.  480. 

Followed  without  discussion  in  Gray  v.  Batesville,  74  Ark.  520,  86  S.  W.  295. 
Liability  of  mniiieiiiality  for  acts  of  officers. 

Cited  in  Dickerson  v.  Okolona,  98  Ark.  208,  36  L.R.A. (N.S.)  1199,  135  S.  W. 
863,  to  the  point  that  municipality  is  not  responsible  for  negligent  or  tortious 
acts  of  its  officers  or  agents;  Franks  v.  Holly  Grove,  93  Ark.  252,  137  Am.  St. 
Rep.  86,  124  S.  W.  514,  holding  that  municipal  corporations  are  not  liable  for 
wrongful  acts  of  their  officers  in  enforcing  void  ordinances. 
Liability  of  municipality  for  nonrepair  of  streets. 

Cited  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Asso.  79  Ark.  561,  7 
L.R.A. (N.S. )  489,  96  S.  W.  155,  on  the  non  liability  of  municipality  for  injuries 
attending  failure  to  repair  streets. 

Cited  in  notes  (20  L.R.A. (N.S.)  532,  673;  103  Am.  St.  Rep.  259,  262;  ]08 
Am.  St.  Rep.  143,  ]51 )  on  municipal  liability  to  persons  injured  by  defects  in,  or 
want  of  repair  of,  streets. 

68  L.  R.  A.  239,  FARRELL  v.  EASTERN  MACHINERY  CO.  77  Conn.  484,  107 

Am.  St.  Rep.  45,  59  Atl.  611. 
Duty  of  master  to  furnish  safe  appliance*. 

Cited  in  Lee  v.  H.  N.  Leighton  Co.  113  Minn.  375,  129  N.  W.  767,  holding  that 
master  is  liable  for  injury  caused  by  defective  material  furnished  for  construc- 
tion of  scaffold. 

Cited  in  footnotes  to  Solari  v.  Clark,  68  L.R.A.  243,  which  denies  right  to 
direct  verdict  for  defendant  in  action  for  injuries  to  employee  through  use  of 
defective  boards  in  staging  where  there  is  evidence  that  the  accident  resulted 
from  the  failure  of  the  superintendent  in  charge  to  see  that  the  staging  was 
properly  assembled  and  secured ;  Towne  v.  United  Electric  G.  &  P.  Co.  70  L.R.A. 
214,  which  holds  corporation  maintaining  poles  to  support  electric  wires  which 
furnishes  ordinary  pike  poles  in  good  condition  for  handling  such  poles  not 
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liable  for  injury  to  employee  caused  by  fellow  servant's  use  of  dull  pike  pole  iu 
taking  down  pole;  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which  holds 
master  not  liable  for  injury  to  workman  through  competent  foreman's  negli- 
gence or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for  pur- 
pose intended. 
Sufficiency  of  assignment  of  error. 

Cited  in  Decker  v.  Mann,  80  Conn.  87,  66  Atl.  884.  holding  an  assignment  of 
error  that  the  trial  court  erred  "in  not  charging  the  jury  as  requested"  was  in- 
sufficient where  the  requests  which  were  numerous  covered  different  subjects. 
Liability  where  there  are  concurrent  acts  of  negligence. 

Cited  in  Stedman  v.  O'Xeil,  82  Conn.  208,  22  L.R.A.  (X.S.)  1235,  72  Atl. 
923,  holding  an  employer  was  liable  for  damages  where  his-  servant  left  a  pile  of 
stone  near  the  roadside  and  a  horse  driven  by  plaintiff  took  fright,  ran  away 
and  caused  injury  notwithstanding  fact  that  it  was  asserted  plaintiff  was 
aware  of  vicious  qualities  of  the  horse  and  did  not  exercise  proper  care. 

68  L.  R.  A.  243,  SOLARI  v.  CLARK,  187  Mass.  229,  72  X.  E.  958. 
Liability   of  employer   for   negligence   of   vice   principal. 

Cited  in  Baldwin  v.  American  Writing  Paper  Co.  196  Mass.  409,  82  X.  E.  1, 
holding  an  action  against  an  employer  for  the  death  of  a  servant  might  properly 
go  to  the  jury  upon  the  negligence  of  defendant's  superintendent  in  employing 
an  incompetent  workman  to  perform  work  requiring  skilled  knowledge. 

Cited  in  footnote  to  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which  holds 
master  not  liable  for  injury  to  workman  through  competent  foreman's  negligence 
or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper  for  purpose 
intended. 

fi8  L.  R.  A.  245,  COM.  v.  CROWX1XSHIELD,  187  Mass.  221,  72  X.  E.  963. 
Validity  of  municipal  regulation. 

Cited  in  Opinion  of  Justices,  208  Mass.  630,  95  X.  E.  930,  holding  that  legis- 
lature may  authorize  board  in  city  to  license  such  act  or  proceeding  as  construct- 
ing bridge  connecting  buildings  on  opposite  side  of  street. 
—  Regulation   of   use   of  vehicles. 

Cited  in  Com.  v.  Tyler,  199  Mass.  491,  85  X.  E.  569,  holding  that  the  authority 
of  park  commissioners  to  regulate  the  speed  of  automobiles  under  statutes  con- 
strued in  the  cited  case  was  not  divested  by  subsequent  specified  enactment;  Com. 
v.  Kingsbury,  199  Mass.  546,  127  Am.  St.  Rep.  513,  85  X.  E.  848,  holding  the 
legislature  might  properly  delegate  to  the  board  of  selectmen  the  power  to 
prescribe  that  automobiles  should  not  pass  over  certain  streets  of  a  town. 

Cited  in  footnote  to  People  v.  Schneider,  69  L.R.A.  345,  which  holds  that 
power  to  require  registering  of  automobiles  is  conferred  on  city  council  by 
cliarter  authority  to  control  use  of  streets. 

Cited  in  notes  (1  L.R.A. (X.S.)  219;  108  Am.  St.  Rep.  218)  on  law  of  the 
automobile. 

68  L.  R.  A.  248,  WIXOX  v.  BRUCE,  187  Mass.  232,  72  X.  E.  978. 
Liability   of  landlord   for  failure   to  keep  premises  in   repair. 

Followed  in  Coman  v.  Alles,  198  Mass.  102.  14  L.R.A. (X.S.)  951,  83  X1.  E. 
1097,  holding  landlord  was  not  liable  to  a  pedestrian  for  injuries  received 
by  reason  of  a  negligent  accumulation  of  iee  on  the  sidewalk  where  the  tenant 
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covenanted  to  save  the  landlord   harmless  from   any  claim  for  damages  because 
of   failure    to    repair. 

Cited  in  Miles  v.  .Tanvrin.  I'll!  Mass.  435,  13  L.R.A.  (N.S.)  379,  124  Am. 
St.  Rep.  575,  82  X.  E.  708,  on  the  liability  of  a  landlord  on  an  agreement  to  keep 
premises  in  repair. 

Distinguished  in  Cavunaugh  v.  Block,  ]02  Mass.  66,  6  L.R.A. (N.S.)  311,  116 
Am.  St.  Rep.  220,  77  N.  E.  1027,  holding  where  no  covenant  by  tenant  to  keep  in 
repair  a  landlord  was  liable  for  injuries  attending  his  failure  to  keep  ice  from 
accumulating  on  a  private  way  used  in  common  with  abutting  owners. 
Liability  of  owner  for  injury  due  to  defective  condition  of  pi-<-m  is<-* 
where  control  had  itnssod  to  another. 

Cited  in  Moret  v.  George  A.  Fuller  Co.  195  Mass.  124,  80  N.  E.  789,  holding 
the  owner  of  a  building  in  course  of  construction  protected  by  a  fence  about  the 
sidewalk  was  not  liable  for  injuries  to  a  pedestrian  coming  in  contact  with  a 
board  protruding  from  the  fence  where  the  control  of  and  maintenance  of  the 
fence  had  passed  to  third  persons  and  the  acccident  occurred  through  the  negli- 
gence of  the  latter. 

68  L.  R.  A.  251,  BURDETT  v.  COM.  103  Va.  838,  106  Am.  St.  Rep.  916,  48  S.  E. 

878. 
Contempt    of   conrt. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Hildreth,  82  Vt.  388,  24  L.R.A. (N.S.) 
554,  74  Atl.  71,  18  Ann.  Cas.  661.  holding  a  newspaper  article  impugning  the 
integrity  of  the  court  in  a  cause  recently  decided  before  them  and  no  longer  pend- 
ing constituted  contempt. 

Cited  in  notes  (10  L.R.A.  (N.S.)  1099)  on  right  of  one  charged  with  contempt 
to  notice  and  hearing;  (17  L.R.A. (N.S.)  576)  on  criticism  of  decision  of  opinion 
after  case  determined  as  contempt  or  ground  for  disbarment. 

Disapproved  in  State  Law  Examiners  v;  Hart,  104  Minn.  115,  17  L.R.A.(N.S.) 
590,  116  N.  W.  212,  15  Ann.  Cas.  197,  denying  that  the  criticism  of  the  rulings 
of  a  court  after  the  conclusion  of  the  litigation  constituted  contempt;  Re  Egan, 
24  S.  D.  324,  123  N.  W.  478,  holding  that  criticism  of  judicial  officers,  made  after 
termination  of  cause,  is  not  ground  for  disbarment  nor  for  punishment  for  con- 
tempt. 

68  L.  R.  A.  264,  JOHNSON  v.  BLACK,  103  Va.  477,  106  Am.  St.  Rep.  890,  49 

S.  E.  633. 
M ultifurionsnesft    of    hill. 

Cited  in  Dixie  F.  Ins.  Co.  v.  American  Confectionery  Co.  124  Tenn.  288,  34 
L.R.A. (N.S.)  909,  136  S.  W.  915,  holding  that  equity  has  jurisdiction  of  suit  to 
adjust  respective  liabilities  of  several  insurers  of  manufacturing  plant,  on 
policies  divided  between  the  several  items  of  building,  machinery,  etc.;  Pack 
v.  Whitaker,  110  Va.  124,  65  S.  E.  496,  holding  that  bill  is  not  multifarious 
which  seeks  redress  for  deficiency  in  land  and  defect  of  title,  where  both  demands 
arose  out  of  same  contract  and  complete  redress  could  not  be  had  in  separate 
suits. 
Right  of  taxpayer  to  maintain  suit  to  enforce  claim  of  municipality. 

Cited  in  note    (14  L.R.A. (N.S.)    299)    on  right  of  taxpayer  to  maintain  suit 
to  enforce  claim  of  municipality. 
Applicability  of  statute  of  limitations  to  action  by  agency  of  state. 

Cited  in  State  v.  Stuart,  46  Ind.  App.  615,  91  N.  E.  613,  holding  that  in  actions 
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for  benefit  of  county  against  officer  thereof,  statute  of  limitations  applies  same 
as  between  individuals. 

Cited  in  note  (3  L.R.A.  (X.S.)  747)  on  applicability  of  statute  of  limitations  to 
action  by  agencies  of  state. 

68  L.  R.  A.  272,  OCUMPAUGH  v.  NORTON,  24  App.  D.  C.  296,  2  Ann.  Cas.  133. 
Computation   of   time. 

Cited  in  Adams  v.  United  States,  42  Ct.  Cl.  207,  holding  that  under  act  of 
June  30,  1902,  Saturday  is  divided  into  two  parts — one  for  business  purposes 
and  one  for  holiday. 

Cited  in  note  (1  L.R.A.  (N.S.)  836)  on  fraction  of  day  as  determining  prior- 
ities or  precedence  of  rights. 

68  L.  R.  A.  273,  McKINSTER  v.  SAGER,  163  Ind.  671,  106  Am.  St.  Rep.  268,  72 

N.  E.  854. 
Constitutionality    of    hulk    sales    ln\\s. 

Cited  in  Kingan  v.  Orem,  38  Ind.  App.  210,  78  N1.  E.  88,  as  declaring  uncon- 
stitutional a  bulk  sales  law;  Dickinson  v.  Harbison,  78  N.  J.  L.  101,  72  Atl. 
941,  on  constitution&iity  of  bulk  sales  law;  Off  v.  Morehead,  235  111.  47,  20 
L.R.A.(N.S.)  170,  126  Am.  St.  Rep.  184,  85  N.  E.  264,  14  Ann.  Cas.  434,  holding 
unconstitutional  a  bulk  sales  law  as  placing  burdens  on  a  certain  class  from 
which  all  other  classes  are  exempt;  Jaques  &  T.  Co.  v.  Carstarphen  Warehouse 
Co.  131  Ga.  9,  62  S.  E.  82,  upholding  a  bulk  sales  law  which  protected  all  classes 
of  creditors. 

Cited  in  footnote  to  Rothchild  Bros.  v.  Trewella,  68  L.R.A.  281,  which  denies 
right  of  creditor  of  vendor  of  stock  of  goods  in  bulk  to  maintain  direct  action 
against  vendee. 

Cited    in   notes    (2    L.R.A.  (N.S.)    332:    53   L.    ed.    U.    S.   207)    on    validity    of 
statutes  regulating  sales   in   bulk. 
Denial   of  equal   protection   or   due   process  of    l:i\\. 

Cited  in  Johnson  County  v.  Johnson,  173  Ind.  85,  89  N.  E.  590,  holding  that 
state  tax  law  must  affect  alike  all  persons  in  similar  circumstances,  or  it  will 
constitute  deprivation  of  equal  protection  of  law  and  be  void;  Dyer  v.  Woods,  166 
Ind.  56,  76  N.  E.  624,  holding  an  act  authorising  the  board  of  public  works  in 
certain  cities  to  construct  sidewalks  and  assess  the  cost  on  the  abutting  owners 
was  not  unconstitutional  as  depriving  of  property  without  due  process  of  law 
where  an  opportunity  was  given  for  a  hearing :  Bedford  Quarries  Co.  v.  Bough, 
168  Ind.  675,  14  L.R.A. (N.S.)  420,  80  N.  E.  529,  holding  an  act  rendering  rail- 
road and  other  corporations  except  municipal  corporations  liable  for  injuries 
to  servants  from  the  negligence  of  employees  exercising  direction  over  the  in- 
jured employee,  in  as  much  as  it  applied  to  other  than  railroad  corporations  was 
unconstitutional  as  denying  the  equal  protection  of  the  laws;  Larabee  v.  Dolley, 
175  Fed.  397,  holding  a  bank  guaranty  law  unconstitutional  and  void  as  denying 
to  national  banks  the  equal  protection  of  the  laws  because  by  reason  of  the 
national  banking  laws  they  were  denied  the  right  of  taking  advantage  of  the 
act;  American  Exp.  Co.  v.  Southern  Indiana  Exp.  Co.  167  Ind.  314,  78  N.  E. 
1021;  United  States  Exp.  Co.  v.  State,  164  Ind.  213,  73  N.  E.  101,— considering 
what  may  amount  to  or  constitute  due  process  of  law. 

Cited  in  note  (1  L.R.A.  (N.S.)  185)  on  validity  of  police  regulations  as  to 
branding  or  labeling  articles  of  commerce. 


1211  L-  K.  A.  CASES  AS  AUTHORITIES.  [68  L.R.A.  28.1 

68  L.  R.  A.  281,  ROTHCHILD   BROS.  v.  TREWELLA,  36  Wash.  (!79,   304  Am. 

St.   Rep.  97.3,   79   Pac.  480. 
Right   of  creditor   to  attack  a   transfer   of   property   by   his   debtor. 

Cited  in  O'Day  v.  Ambaum,  47  Wash.  688,  15  L.R.A.  (N.S.)  486,  92  Pac. 
421,  denying  the  right  of  a  simple  contract  creditor  to  enjoin  a  fraudulent 
transfer  of  his  debtor's  property  until  he  has  obtained  a  specific  lien  thereon. 

Cited  in  note  (26  L.R.A.  (N.S.)   546)  as  to  whether  creditor  of  fraudulent  vend- 
or   may    maintain    action    against    vendee    converting    or    disposing    of    property 
fraudulently  transferred. 
Constitutionality   of  bulk   sales  laws. 

Cited  in  Re  Connor,  146  Fed.  998,  assuming  the  validity  of  a  bulk  sales 
law  which  has  not  been  assailed  in  the  case. 

Cited  in  footnote  to  McKinster  v.  Sager,  68  L.R.A.  273,  which  holds  void 
statute  avoiding  sale  in  bulk  of  stock  of  goods  as  against  persons  selling  the 
goods  or  loaning  money  for  continuance  of  business. 

Cited    in    note    (2    L.R.A. (N.S.)    342)    on   bulk    sales    legislation. 

68  L.  R.  A.  283,  STATE  v.  NELSON,  36  Wash.  126,  104  Am.  St.  Rep.  945,  78 

Pac.   790. 
I^arceny  by  taking  by  owner  to  defeat  lien. 

Cited  in  note  (12  L.R.A.(N.S.)  94)  on  taking  by  general  owner  to  defeat 
lien,  as  larceny. 

68   L.  R.   A.  285,   J5TNA  L.   INS.   CO.   v.   MTLWARD,   118   Ky.   716,   82   S.   W. 

364,  4  Ann.  Cas.   1092. 

Proof  of  death  necessary  to  lie  furnished  under  the   terms  of  an  accident 
insurance   policy. 

Cited  in  Preferred  Acci.  Ins.  Co.  v.  Fielding,  35  Colo.  27,  83  Pac.  1013,  9 
Ann.  Cas.  1013,  holding  it  was  not  necessary  in  order  to  comply  with  the 
terms  of  an  accident  insurance  policy,  requiring  proof  of  death  of  the  in- 
sured, that  affidavits  of  persons  having  personal  knowledge  of  the  injuries  re- 
sulting in  the  death  of  the  insured  be  furnished;  Kennedy  v.  ^Etna  L.  Ins.  Co. 
242  111.  403,  90  N.  E.  292,  holding  in  an  action  to  recover  on  an  accident  policy 
allowing  a  recovery  where  death  results  from  an  assault  committed  for  the 
purpose  of  robbery,  the  court  did  not  err  in  refusing  to  charge  for  defend- 
ant where  there  was  evidence  justifying  a  presumption  that  the  assault  on 
the  deceased  was  for  the  purpose  of  robbery. 

Cited  in  note   (137  Am.  St.  Rep.  722)   on  proof  of  death  in  cases  of  accident 
and  life  insurance. 
Necessity  of  prompt  proof  and  notice  of  loss  to  insurer. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Spinks,   119  Ky.  278,  69  L.R.A.  270,  83 
S.   W.   615,   7   Ann.   Cas.   913,   on   the   purpose   of  condition   in   policy   requiring 
prompt   notice   and   proof  of   loss   to   be  given   to   the   insurer. 
Presumption  as  to  cause  of  death   of  Insured. 

Cited  in  Sovereign  Camp,  W.  O.  W.  v.  Boehme,  44  Tex.  Civ.  App.  162.  97  S. 
W.  847;  Kornig  v.  Western  L.  Indemnity  Co.  102  Minn.  37,  112  N.  W.  1039,— 
affirming  in  an  action  on  accident  insurance  policy  that  the  burden  of  prov- 
ing that  the  insured  was  a  suicide  is  on  the  insurer;  Wilkinson  v.  .Etna  L.  Ins. 
Co.  144  111.  App.  66,  holding  the  presumption  against  suicide  would  establish 
a  prima  facie  showing  of  death  by  accidental  means  where  external  and  violent 
means  proven. 
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Sufficiency  of  complaint   on  insurance  policy. 

Cited   in   --Etna   L.   Ins.    Co.    v.    Bethel,    140   Ky.   616,    131    S.   W.   523,   holding 
that    it    is    not    necessary    that    petition    in    action    on    insurance    policy    should 
refer  to  provisions   of   policy,   other   than   those   upon    which   plaintiff  relies   for 
recovery. 
Admissibility    of   finding-   of   coroner. 

Cited  in  Re  Dolbeer,  149  Cal.  247,  86  Pac.  695, . 9  Ann.  Cas.  795,  holding 
that  verdict  of  coroner's  jury  in  foreign  state  was  inadmissible  in  will  contest 
case;  Boehme  v.  Sovereign  Camp.  W.  0.  W.  98  Tex.  380,  84  S.  W.  422,  4 
Ann.  Cas.  1019,  holding  that  verdict  of  coroner's  jury  as  to  whether  insured 
committed  suicide  is  inadmissible  in  action  upon  accident  policy;  Craiger  v. 
Modern  Woodmen,  40  Ind.  App.  282,  80  N.  E.  429,  holding  in  an  action  on 
an  accident  policy,  the  record  of  the  coroner,  the  testimony  before  him  and 
his  verdict  were  inadmissible  to  establish  a  defence  of  suicide;  Sullivan  v. 
Seattle  Electric  Co.  51  Wash.  73,  130  Am.  St.  Rep.  1082,  97  Pac.  1109,  hold- 
ing report  of  coroner  in  action  for  wrongful  death  was  inadmissible  to  prove  the 
cause  thereof. 

Annotation  cited  in  Brotherhood  of  Painters,  D.  &  P.  v.  Barton,  46  Ind.  App. 
178,   92   N.   E.    64    (dissenting   opinion),   on    admissibility   of   evidence   taken    at 
coroner's    inquest. 
\  (I  MI  ix>i  hi  li  i  \    of  civil  judgment   in  criminal  case. 

Cited  in  note  (26  L.R.A.(X.S.)  461)  on  admissibility  of  civil  judgment  in 
criminal  prosecution. 

68  L.  R.  A.  299,  JONES  v.  CRAWFORD,   119   Ky.  554,   115  Am.   St.  Rep.  273, 

84  S.  W.  568. 
Termination   of   homestead   rig'ht. 

Cited  in  Bloch  v.  Tarrent,  122  Ky.  141,  91  S.  W.  275,  12  Ann.  Cas.  785, 
holding  the  homestead  right  of  a  widow  terminated  on  her  remarriage  and  per- 
manent removal  to  the  home  of  her  new  husband. 

68  L.  R.  A.  300,  RAMSEY  v.  SHELBYVILLE,  119  Ky.  180,  83  S.  W.  116,  1136. 
Creation  of  indebtedness   within  debt   limit. 

Cited  in  Audit  Co.  v.  Louisville,  107  C.  C.  A.  467,  185  Fed.  355,  holding  that 
city  council  had  power  to  appoint  commission  to  contract  for  services  of  ex- 
perts to  investigate  water  company  preliminary  to  taking  over  such  company's 
property. 

Cited  in  note  (37  L.R.A. (N.S.)  1090)  on  creation  of  indebtedness  within  mean- 
ing of  debt  limit  provisions. 

68   L.  R.   A.   302,  FOOTE  v.  DE   POY,   126   Iowa,   366.    106   Am.   St.   Rep.   365, 

102   N.  W.   112. 
Effect    of    divorce   on    liability    for    support    of    children. 

Cited    in    note    (2    L.R.A.(N.S.)    853)    on    effect    of    divorce    on    liability    for 
support   of   children. 
Duress,    >\lui(    may   constitute. 

Cited  in  Henry  v.  State  Bank,  131  Iowa,  100,  107  N.  W.  1034,  canceling 
a  note  on  behalf  of  the  maker  on  the  ground  that  it  was  procured  by  threats 
to  prosecute  the  maker's  brother  for  embezzlemtint;  Kwentsky  v.  Sirovy,  142 
Iowa,  394,  121  X.  W.  27,  holding  a  stipulation  to  avoid  a  deed  from  husband 
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to  wife  was   obtained   by   duress   where  the   wife   was   threatened  with  a   prose- 
cution   for   adultery    in   order    to    obtain    the    same. 

68  L.R.A.  306.  BORGHART  v.  CEDAR  RAPIDS,  126  Iowa,  313,  101  X.  W.  1120. 
lUjvht  of  property  owners  to  damages  on    vacation   of  street. 

Cited  in  Hyde  v.  Minnesota,  I).  &  P.  R.  Co.  20  S.  D.  240.  40  L.R.A. (X.S.) 
56,  136  X.  W.  92,  hol.ling  railroad  not  liable  for  diminution  in  value  of 
private  property  from  closing  of  street  not  abutting  on  property,  but  afford- 
ing access  to  it,  where  access  still  remains;  McCann  v.  Clarke  County,  149 
Iowa,  15,  36  L.R.A.(X.S.)  1118,  127  X.  W.  1011,  holding  that  vacation  of 'high- 
way  adjacent  to  land  to  which  owner  has  no  other  convenient  means  of  access, 
causes  special  damage  to  owner  which  he  is  entitled  to  recover;  Freeman  v. 
Centralia,  67  Wash.  140,  120  Pac.  886,  holding  that  mere  inconvenience  from 
vacation  of  street,  is  not  taking  of  or  damage  to  property  not  abutting  on  va- 
cated portion  of  street;  Ridgway  v.  Osceola.  139  Iowa,  593,  117  N.  W.  974, 
holding  damages  recoverable  for  the  injury  caused  to  the  property  of  a  person 
abutting  on  a  street  and  alley  vacated  for  a  right  of  way  for  railroad  where 
access  to  the  property  is  thereby  prevented. 

Cited  in  notes  (15  L.R.A. (X.S.)  55)  on  cutting  off  access  to  highway  as  a 
taking;  (36  L.R.A. (X.S.)  1120)  on  right  of  abutter  to  compensation  for  vaca- 
tion of  highway. 

68  L.  R.  A.  308,  GREEXE  v.  McAULEY,  70  Kan.  601,  79  Pac.  133. 
Real  party  in   interest. 

Cited  in  Cobe  v.  Hackney,  83  Kan.  310,  111  Pac.  458,  holding  that  legal 
holder  of  commercial  paper  may  maintain  action  thereon,  and  maker  cannot 
question  title  unless  maker  is  prejudiced  in  his  defense;  Stanley  v.  Penny,  75 
Kan.  182,  88  Pac.  875,  holding  the  right  of  the  holder  of  the  legal  title  to 
a  note  to  enforce  collection  was  not  affected  by  evidence  that  a  third  party 
had  a  beneficial  interest  therein;  Fisher  Mach.  Works  Co.  v.  Leavenworth  Xat. 
Bank,  77  Kan.  272,  94  Pac.  124,  holding  a  bank  to  which  a  note  has  been  indorsed 
for  collection  by  an  administrator  may  maintain  an  action  thereon  in  its  own 
name  to  enforce  collection;  Rullman  v.  Rullman,  81  Kan.  524,  106  Pac.  52, 
holding  a  mother  might,  with  the  consent  of  her  daughter  who  has  arrived 
of  age,  maintain  an  action  in  her  own  name  to  recover  money  belonging  to 
the  daughter  which  the  mother  had  loaned  while  acting  as  the  guardian  of 
the  daughter;  Illinois  C.  R.  Co.  v.  Hicklin,  131  Ky.  630,  23  L.R.A.(X.S.)  873,  115 
S.  W.  752,  holding  owners  of  insured  property  were  not  precluded  from  main- 
taining an  action  against  the  railroad  company  through  whose  negligence  the 
loss  had  occurred  because  of  the  interest  of  the  insured  in  the  matter. 

Cited  in  note  (17  L.R.A.  (XS.)  1115)  on  holder  of  unindorsed  note  as  real 
party  in  interest  within  statute  denning  party  by  whom  action  must  be  brought. 

€8  L.  R.  A.  312,  MIXERS'  &  M.  BANK  v.  SXYDER,  100  Md.  57,  108  Am.  St. 

Rep.  390,   59   Atl.   707. 
Nature  of   utockholders   liability. 

Cited  in  Myers  v.  Knickerbocker  Trust  Co.  1  L.R.A.(N.S.)  1175,  71  C.  C.  A. 
199,  139  Fed.  114,  affirming  the  statutory  liability  of  stockholders  in  a  bank- 
ing corporation  to  be  contractual  in  nature  so  that  the  stockholders  were  liable 
directly  to  the  creditors  for  the  satisfaction  of  debts;  Coulbourn  Bros.  v.  Boul- 
±on,  100  Md.  356,  59  Atl.  711,  as  recognizing  the  contractual  nature  of  the 
statutory  liability  imposed  on  stockholders. 
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Extent  of  stockholder's  liability. 

Cited   in   Murphy   v.  Wheatley,   102   Md.   513,   63   Ail.   62,   holding   under   the 
double   liability    imposed   by   statute   on   stockholders    in   banking   or   trust   com- 
panies the  stockholders  are  liable   for  double  the  amount  of  stock  held   at  par 
value  in  addition  to  the  amount  paid  on  their  stock  subscriptions. 
Enforcement    of   stockholder's    liability. 

Cited    in    Republic   Iron    &    Steel    Co.    v.    Carltcn,    189    Fed.    132,   holding    that 
creditor   who   first  obtained  judgment   against   stockholder   has   right   to   be   first 
paid,    regardless    as    to    whose    action    was    first    commenced. 
Power  of  legislature   to   change  remedy  against   stockholders. 

Cited  in  Bettendorf  Axle  Co.  v.  Field,  114  Md.  494,  79  Atl.  724;  Pittsburg 
Steel  Co.  v.  Baltimore  Equitable  Soc.  113  Md.  82,  77  AtL  255, — holding  that 
statute  regulating  enforcement  of  remedy  against  stockholders  is  constitu- 
tional; Murphy  v.  Wheatley,  100  Md.  366,  59  Atl.  704,  upholding  the  right 
of  the  state  to  change  the  form  of  procedure  to  enforce  the  statutory  liability 
of  stockholders  and  make  such  legislation  apply  to  pending  actions. 

Cited  in  notes   (54  L.  ed.  U.  S.  242;   1  L.R.A.  (N.S.)    1171),  on  validity  of  act 
.-hanging  remedy  to  enforce  stockholder's  liability. 
Change    of    remedy    affecting    pending    actions. 

Cited  in  Knickerbocker  Trust  Co.  v.  Iselin,  185  X.  Y.  57,  113  Am.  St.  Rep. 
863,  77  N.  E.  877,  Reversing  109  App.  Div.  693,  96  N.  Y.  Supp.  588.  holding  that 
statutory  changes  of  remedy  to  enforce  stockholders  liability  apply  to  actions 
pending. 

68  L.  R.  A.  317,  KENNEDY  v.  DTCKEY,  100  Md.  152,  59  Atl.  661. 
What    constitutes    undue    influence. 

Cited  in  Dudderar  v.  Dudderar,  116  Md.  619,  82  Atl.  453,  holding  that  mere 
fact  that  caveatee  persuaded  testator,  his  father,  to  make  abatement  in  will 
of  certain  proposed  shares  for  caveators,  does  not  constitute  undue  influence. 

68   L.  R.  A.  323,  DIXON   v.   EIKENBERRY,   161   Ind.   311,   67   N.   E.   915. 
Res  jndicata. 

Cited  in  Woodman  v.  Davison,  85  Kan.  717,  118  Pac.  1066,  holding  that  claim 
of  devisee  to  remainder  in  land  was  barred  by  action  by  receiver  of  devised 
estate  where  under  will  executors  continued  banking  business  until  estate 
became  insolvent. 

68  L.  R.  A.  333,  SUFFOLK  &  C.  R.  CO.  v.  WEST  END  LAND  &  IMPROV.  CO. 

137   N.   C.   330,   107   Am.   St.  Rep.  490,  49    S.   E.   350. 
Compensation  for  land  condemned  l»y  railroad. 

Cited   in   Virginia  4   C.   S.  R.   Co.  v.   McLean,   158   N.   C.   501,   74   S.   E.   461, 
holding   that    in    awarding    damages    for    taking   of    land    for    railroad    purposes 
market   value   of   land   actually   taken   should   be   included   subject   to   modifica- 
tion where  there  is  mineral  deposit  not  interfered  with  by  easement. 
Competency  of  tax   list   as  evidence. 

Cited  in  Wyatt  v.  Seaboard  Air  Line  R.  Co.  156  N.  C.  315,  72  S.  E.  359, 
holding  that  in  action  for  damages  for  negligent  destruction  of  property  by 
fire  evidence  as  to  reduction  in  valuation  of  property  for  taxation  after  fire 
was  inadmissible;  Hamilton  v.  Seaboard  Air  Line  R.  Co.  150  N.  C.  194,  63 
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S.  E.  730,  holding  assessor's  valuations  and  tax  lists  were  not  admissible  against 
the  owner  of  land  as  evidence  of   value   in   action   for  damage  to  the  land. 

08  L.  R.  A.  336,  FOX  v.  MICHIGAN   C.  R.  CO.  138  Mich.  433,  101   N.  W.  024, 

5  Ann.  (,'as.  08. 
Duty   of  currier  to   intoxicated   paxMeiig-er*. 

Cited  in  Louisville,  H.  &  St.  L.  R.  Co.  v.  Gregory,  141  Ky.  765,  35  L.R.A. 
(N.S.)  325,  133  S.  W.  805;  Paris  &  G.  N.  R.  Co.  v.  Robinson,  53  Tex.  Civ. 
App.  20.  114  S.  W.  658, — holding  that  care  required  towards  drunken  passenger 
depends  upon  his  apparent  condition  and  knowledge  by  carrier's  servants  of  his 
placing  himself  in  position  of  danger;  Black  v.  New  York,  N.  H.  &  H.  R.  Co. 
193  Mass.  453,  7  L.R.A. (N.S.)  152,  79  N.  E.  797,  9  Ann.  Cas.  485,  holding 
a  railroad  company  might  be  held  liable  for  damages  where  employees  re- 
moving a  drunken  man  from  the  train  on  reaching  his  station  place  him  in 
such  a  position  of  danger  that  an  injury  results. 
Liability  of  carrier  for  injury  to  I»JINS«-IH,-«-I-S  throng-h  fault  of  employee*. 

Cited  in  Carleton  v.  Central  R.  Co.  155  Ala.  329,  40  So.  495,  10  Ann.  Cas. 
445,  holding  a  railroad  company  might  be  held  liable  for  the  death  of  a 
passenger  falling  between  the  cars  while  passing  from  one  car  to  another 
upon  the  command  of  the  conductor  to  so  do  when  it  appeared  under  the 
circumstances  to  be  dangerous  to  do  so. 

68   L.   R,  A.   342.   O'NEILL   v.  JAMES,   138   Mich.   507,   110   Am.   St.   Rep.   321, 

101  N.  W.  828.  5  Ann.  Cas.   177. 
Liability   of  manufacturer   of  articles   imminently   dangerous. 

Cited  in  Willson  v.  Faxon,  138  App.  Div.  360,  122  N.  Y.  Supp.  778,  holding 
that  druggist  who  sells  preparation  not  knowing  it  was  dangerous,  is  not  guilty 
of  negligence  although  it  did  hi  fact  injure  person  using  it;  Stowell  v.  Standard 
Oil  Co.  139  Mich.  24,  102  N.  W.  227,  holding  defendant  company  liable  to  a 
purchaser  of  kerosene  oil  from  a  retailer  for  injuries  received  on  an  explosion 
thereof  where  the  oil  had  not  been  tested  or  inspected  as  required  by  the  laws 
of  the  state. 
Liability  of  manufacturer  for  injuries  due  to  latent  defects. 

Cited  in  Pierce  v.  C.  H.  Bidwell  Thresher  Co.  153  Mich.  327,  116  N.  W.  1104, 
holding  in  an  action  against  a  manufacturer  for  injuries  alleged  to  be  due 
to  the  defective  condition  of  a  threshing  machine  an  instruction  to  the  effect 
that  if  the  machine  was  defective  and  the  manufacturer  sold  the  machine  with 
knowledge  of  such  defect  but  failing  to  disclose  such  defect  it  would  be  liable, 
was  proper;  O'Brien  v.  American  Bridge  Co.  110  Minn.  370,  32  L.R.A.  (N.S.) 
983,  136  Am.  St.  Rep.  503,  125  N.  W.  1012,  holding  a  bridge  contractor 
was  liable  for  damages  where  five  or  six  weeks  after  the  bridge  was  com- 
pleted it  collapsed  while  plaintiff  was  crossing  it  with  resultant  injuries  to 
plaintiff;  Pennsylvania  Steel  Co.  v.  Elmore  &  H.  Contracting  Co.  175  Fed.  183, 
holding  a  contractor  who  in  the  construction  of  concrete  piers  violated  the 
contract  with  knowledge  that  the  piers  were  rendered  unsafe  by  reason  of 
such  violation  was  liable  for  injuries  to  a  subcontractor  on  the  collapse  of  a 
pier  while  placing  the  iron  w.ork. 

Cited  in  note  (19  L.R.A. (N.S.)  926,  927)  on  liability  of  manufacturer,  packer, 
or  vendor  to  persons  not  in  privity  of  contract,  for  injury  from  defects  in 
article. 
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Xeglijveiiee    in    the    manufacture   of    expansive    substances. 

Cited  in  Kaess  v.  Tivoli  Brewing  Co.  14!)  Mich.  382,  111  N.  W.  106,  holding 
it  a  question  for  the  jury  whether  the  use  of  rubber  gaskets  on  ammonia 
pipes  where  there  was  oil  in  the  pipes  was  negligence. 

Cited  in  note  (111  Am.  St.  Rep.  717)  on  liability  to  third  persons  of  manu- 
facturer of  articles  of  explosive  character. 

Distinguished  in  Torgesen  v.  Schultz,  192  N.  Y.  160,  18  L.R.A.(N.S.)  728,  127 
Am.  St.  Rep.  894,  84  N.  E.  956,  holding  it  was  properly  a  question  for  the 
jury  whether  the  defendant  company  was  guilty  of  negligence  in  not  providing 
an  adequate  test  for  flaws  in  siphon  bottles  of  aerated  water  where  there  was 
evidence  bottles  tested  by  defendant  company  would  explode  under  the  conditions 
to  which  the  bottle  causing  the  injury  was  exposed. 

68   L.   R.  A.   347,   McKERNAN  v.  DETROIT   CITIZENS'   STREET   R.   CO.    138 

Mich.   519,    101   N.   W.   812. 
Imputation   of   negligence  of   driver   of  vehicle    to   person   riding    therein. 

Cited  in  Spellman  v.  Metropolitan  Street  R.  Co.  87  Kan.  417,  124  Pac.  363, 
holding  that  negligence  of  driver  of  fire  wagon  was  not  necessarily  imputable 
to  captain  of  hose  company  who  was  injured  while  riding  to  fire;  Monn  v. 
Chicago  City  R.  Co.  232  111.  381,  122  Am.  St.  Rep.  114,  83  N.  E.  924,  hold- 
ing the  right  of  a  person  injured  in  a  collision  between  a  wagon  and  a  street 
car  to  recover  from  the  street  car  company  was  not  defeated  by  the  negligence 
of  the  driver  of  the  wagon  over  which  the  plaintiff  had  no  control;  Shultz  v. 
Old  Colony  Street  R.  Co.  193  Mass.  314,  8  L.R.A.(N.S.)  603,  118  Am.  St. 
Rep.  502,  79  N.  E.  873,  9  Ann.  Cas.  402,  holding  same  where  the  injured 
party  was  the  guest  of  the  driver  of  the  vehicle  and  had  no  grounds  for  antici- 
pating negligence  on  the  part  of  the  driver;  Plunkett  v.  Detroit  Electric  R. 
Co.  140  Mich.  301,  103  N.  W.  620,  on  the  imputation  of  negligence  of  driver 
of  fire  apparatus  to  fireman  riding  thereon. 

Cited  in  footnote 'to  St.  Louis  &  S.  F.  R.  Co.  v.  McFall,  69  L.R.A.  217,  which 
holds  engineer's  negligence  resulting  in  collision  not  imputable  to  conductor. 

Cited  in  notes  (8  L.R.A. (N.S.)  631,  633)  on  imputed  negligence  of  driver 
-to  passenger;  (19  L.R.A.(N.S.)  629)  on  imputation  of  driver's  negligence  to 
fireman;  (110  Am.  St.  Rep.  298)  on  imputed  negligence. 

Right    to   predicate    negligence   on    the    violation    of    rules   governing    the 
conduct  of  employees. 

Cited  in  Theisen  v.  Detroit  United  R.  Co.  163  Mich.  71,  127  N.  W.  708, 
holding  that  knowledge  of  person  injured  at  street  railway  intersection  that 
cars  were  required  to  stop  before  crossing  and  his  reliance  on  fact  have  ma- 
terial bearing  on  question  of  contributory  negligence  in  driving  hose  cart 
across  in  front  of  car;  Chicago,  B.  &  Q.  R.  Co.  v.  Lampman,  18  VVyo.  127,  25 
L.R.A.(N.S.)  225,  104  Pac.  533,  Ann.  Cas.  191 2C,  788,  holding  that  observance 
of  rules  of  carrier  as  to  starting  of  train  may  or  may  not  constitute  due  care 
and  failure  to  observe  them  may  or  may  not  constitute  negligence,  with  respect 
to  injury  to  passenger  alighting  from  train ;  Dixon  v.  Grand  Trunk  W.  R.  Co. 
155  Mich.  174,  118  N.  W.  946,  holding  the  violation  of  a  rule  requiring  station 
agents  to  know  that  switches  were  locked  and  making  conductors  responsible 
for  the  proper  adjustment  of  switches,  did  not  predicate  such  negligence  on 
the  part  of  the  railroad  company  as  would  render  them  liable  for  injuries 
to  an  employee  by  reason  of  negligence  in  locking  a  switch. 

Cited  in  note  (8  L.R.A.(N.S.)  1063)  on  violation  by  railway  servant  of  rule 
for  protection  of  public  as  evidence  of  negligence  toward  individual. 
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\<!in  iNxibili  I  >•    of   rules   ?;•«<  i  «-rii  i  im    the   conduct    of   employees   on    tlie   ques- 
tion  of   negligence. 

Cited  in  Chicago,  13.  &  Q.  R.  Co.  v.  Lampman.  18  ATyo.  127,  25  L.R.A. (N.S.) 
225,  104  Pac.  533,  Ann.  Cas.  1912C,  788,  liolding  rules  of  a  carrier  for  the 
protection  of  passengers  which  is  not  required  by  law  are  not  admissible  on 
the  grounds  that  their  violation  is  evidence  of  negligence;  West  v.  Detroit 
United  R.  Co.  159  Mich.  273,  123  N.  W.  1101,  holding  evidence  of  a  regula- 
tion or  custom  of  a  street  car  company  as  to  the  stopping  of  cars  at  a  cross- 
ing was  admissible  on  the  question  of  negligence  on  the  part  of  a  decedent 
in  attempting  to  pass  in  front  of  a  car. 
I, lability  of  street  railway  for  collision  with  fire  apparatus. 

Cited  in  note  (19  L.R.A.  (N.S.)  626)  on  liability  of  street  railway  for  in- 
juries by  collision  with  fire  apparatus. 

68  L.   R.  A.   353,  BRYAN'S   APPEAL,   77  Conn.  240,   107  Am.  St.  Rep.  34,  58 
Atl.  748,  1  Ann.  Cas.  393. 

Related   case   in   Bryan   v.   Bigelow,  77   Conn.   612,   107   Am.   St.   Rep.   64,   60 
Atl.  266. 
Incorporation  of  extrinsic   documents  in   will. 

Cited  in  Shurtleff  v.  Potter,  206  Mass.  293,  92  N.  E.  331,  holding  that  pro- 
visions of  wife's  will  cannot  be  read  into  will  of  husband  simply  because  he 
had  read  her  will  and  approved  of  its  provisions  where  no  reference  was  made 
in  his  will  to  any  particular  will  of  wife. 

Cited  in  note   (8  L.R.A. (N.S.)    1040)    on  effect  of  reference  to  extrinsic  docu- 
ment  to   control   or   modify   character   of   estate   that   would   otherwise   pass. 
Admlsslbility  of  evidence  to  supply  deficiencies  in  a  will. 

Cited  in  Schillinger  v.  Bawek,  135  Iowa,  138,  112  N.  AV.  210,  holding  ex- 
trinsic evidence  is  not  admissible  to  supply  deficiencies  of  identification  in  a 
will;  Noyes  v.  Gerard,  40  Mont.  240,  106  Pac.  355;  Re  Bresler,  155  Mich.  575, 
119  N.  AV.  1104, — considering  the  admissibility  of  extrinsic  evidence  to  supply 
deficiencies  in  a  will. 
Sufficiency  of  letter  as  will. 

Cited   in   note    (17   L.R.A.(N.S.)    1126)    on   sufficiency   of   letter   as   will. 
Contents  of  will  as  affecting  right  to  probate. 

Cited  in  note  (34  L.R.A. (N.S.)  964,  970,  971)  on  contents  of  will  as  affecting 
right  to  probate. 

68  L.  R.  A.  386,  CARRIGAN  v.  STILLWELL,  99  Me.  434,  59  Atl.  683. 

68  L.  R.  A.  390,  FISHER  v.  BOSTON  &  M.  R.  CO.  99  Me.  338,  105  Am.   St. 

Rep.   283,   59   Atl.   532. 
Effect  of  strikes  on  rights  and  liabilities  of  carriers. 

Cited  in   footnote  to  Elliott  v.   Southern   P.  Co.   68  L.R.A.   393,   which  holds 
time   within   which   limited   ticket   must   be   used   not   extended   by   strike   pre- 
venting  carrier   from   performing  its   contract. 
Effect  of  deviation  on  carrier's  liability. 

Cited   in    note    (2   B.   R.   C.   597,   604)    on   effect   of   deviation   upon   carrier's 
rights   and   liabilities. 
Liability  of  connecting  carrier  for  loss  beyond  own  line. 

Cited    in    note    (31    L.R.A. (N.S.)    93)    on    liability    of    connecting    carrier    1 
loss  beyond  own  line. 

L.R.A.  Au.  Vol.  VI— 77. 
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68  L.  R.  A.  393,  ELLIOTT  v.  SOUTHERN  CO.  145  Cal.  44],  79  Pac.  420. 
Effect   of   strikes  OH   liability   of  carrier. 

Cited    in    footnote    to    Fisher    v.    Boston    &    M.    R.    Co.    68    L.R.A.    390.    which 
holds    railroad   company    prevented   by    strike    from    obeying   shipping   directions 
as  to  route  liable  for  selecting  other  route  with  greatly  increased  freight  charges 
without    consulting    shipper. 
IteHciK.sioii   of  contract   for   i'r:iml. 

Cited  in  Greenawalt  v.  Rogers,  151  Cal.  635,  91  Pac.  526,  refusing  to  rescind 
a   contract   for    fraud    where    it   was    made   to    appear    that   the   contract   would 
have  been   entered  into   even   though   the   facts  misrepresented   had   been   truth- 
fully  presented. 
Extent   of    ticket   agent's    implied    authority. 

Cited  in  note  (31  L.R.A. (N.S.)  230)  on  extent  of  ticket  or  passenger  agents' 
implied  authority  as  to  time  limit  of  ticket. 

68   L.   R.   A.   400,   MOORIiEAD   v.    MURPHY,   94   Minn.   123,    110   Am.   St.    Rep. 

345,  102  X.  W.  219,  3  Ann.  Cas.  434. 

I/ialiility    of    municipal    corporations    to    reinibnr.se    officers    for    damages 
resulting'   to   them    from    their   unauthorized    acts. 

Distinguished  in  Gormly  v.  Mt.  Vernon,  134  Iowa,  397,  100  X.  W.  465,  hold- 
ing there  is  no  fixed  obligation  on  part  of  a  town  to  reimburse  an  officer  who 
errs  in  his  duty  and  commits  an  unauthorized  or  unlawful  act  whereby  damage 
is  imposed  upon  him  in  consequence  of  the  wrong  done. 

68  L.  R.  A.  402,   STATE  v.   TOWER,   185   Mo.   79,   84   S.   W.   10. 
.••strict    construction    of   criminal    statutes. 

Cited  in  State  ex  rel.  Gaston  v.  Shields,  230  Mo.  105,  130  S.  W.  29S,  to  the 
point   that   courts   are   not   authorized   to   so   interpret   criminal    statutes   as   to 
render  them  nugatory  under  rule  that  such  statutes  shall  be  construed  strictly 
against   state. 
Class    legislation. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  351,  33  L.R.A. (N.S.) 
713,  108  X.  W.  902,  holding  a  statute  making  every  corporation  operating  rail- 
roads liable  for  injuries  to  employees  through  the  negligence  of  fellow-employees 
regardless  of  contracts  of  insurance  or  indemnity  was  not  objectionable  as  class 
legislation. 
.'<.ii(rol  of  municipality  over  the  smoke  nuisance. 

Cited  in  Bowers  v.  Indianapolis,  169  Ind.  110,  81  N.  E.  1097,  13  Ann.  Cas.  1198, 
holding  an  ordinance  declaring  the  emission  of  dense  smoke  from  buildings  in  the 
city  without  regard  to  location  to  be  a  nuisance  was  not  objectionable  because 
it  excepted  private  residence;  State  v.  Hemenover,  188  Mo.  383,  87  S.  \V.  4S2, 
as  affirming  the  constitutionality  of  an  ordinance  declaring  the  emission  of  dense 
smoke  in  cities  of  a  certain  population  to  lie  a  nuisance. 

Cited  in  notes  (18  L.R.A. (N.S.)   158)   on  municipal  control  over  smoke  as  pub- 
lic  nuisance;    (107   Am.   St.   Rep.   242)    on   emission   of  dense   smoke   as   public 
nuisance. 
Judicial   recognition   of   smoke  as  a   nuisance. 

Cited  in  Glucose  Ref.  Co.  v.  Chicago,  138  Fed.  215,  recognix.ing  that  courts 
could  take  notice  as  a  matter  of  common  knowledge  that  the  emission  of  dense 
smoke  is  injurious  to  property  and  health. 
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I.eftislative   power  of  state. 

Cited  in  McGrew  v.  Missouri  P.  R.  Co.  230  Mo.  522,  132  S.  W.  1076,  holding 
that  the  statutes  regulating  rates  to  be  charged  by  railroads  in  carrying  freight 
is  constitutional;  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  114  Minn.  126,  33  L.R°A. 
(X.S.)  497,  130  X.  W.  545.  Ann.  Cas.  1912B,  1030,  holding  that  validity  of  city 
ordinance  expressly  authorized  by  legislation  does  not  depend  upon  expediency 
or  public  policy  of  its  enactment,  but  upon  its  being  within  legislative  power  of 
state;  Shelby  v.  Cleveland  Mill  &  Power  Co.  155  N.  C.  200,  35  L.R.A.(N.S.) 
490,  71  S.  E.  218,  Ann.  Cas.  1912C,  179,  holding  that  legislature  has  power  to 
declare  that  emptying  sewers  into  streams  from  which  water  supply  is  taken,  is 
nuisance. 

68  L.  R.  A.  410,  CHESSMAN  v.  HALE,  31   Mont.  577,  79  Pac.  254,  3  Ann.  Cas. 

1038. 
Pollution    of    .stream    by    mining    operations. 

Cited  in  note   (22  L.R.A.  (X.S.)   282)   on  pollution  of  stream  by  mining  opera- 
tions. 
Acquirement   of  prescriptive   rig-hts   in   water. 

Cited  in  Xorman  v.  Corbley,  32  Mont.  203,  79  Pac.  1059,  holding  as  long  as  a 
prior  appropriator  of  water  had  all  that  was  necessary  for  his  uses  a  latter  ap- 
propriator  could  not  acquire  any  prescriptive  right  to  the  use  of  any  part  of  the 
water  to  the  detriment  of  the  prior  appropriator;  Smith  v.  Duff,  39  Mont.  379, 
133  Am.  St.  Rep.  582,  102  Pac.  981,  holding  mere  proof  of  the  use  of  water  is  not 
sufficient  to  show  title  in  one  claiming  title  by  adverse  user. 

Cited  in  note  (25  L.R.A.  (X.S.)  593)  on  prescriptive  right  to  pollute  stream. 
Right  to  jury  trial. 

Cited   in  Consolidated  Gold  &  Sapphire  Min.  Co.  v.  Struthers,  41   Mont.  572, 
111  Pac.  152,  to  the  point  that  right  to  jury  trial  is  same  that  guaranteed  by 
federal  constitution  which  was  preserved  in  state  constitution. 
Whnt  are  public  nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  235)  on  overflowing  land  with  mining  debris 
as  public  nuisance. 

68  L.  R.  A.  418,  CHRISTIAN  v.  ATLANTIC  &  N.  C.  R.  CO.  136  N.  C.  321,  4S 

S.  E.  743,  1  Ann.  Cas.  803. 

Appeal    from   refusal   of   trial   court   to   strike   out   an   order   allowing;   suit 
in   forma   pauperis. 

Followed  in  Modlin  v.  Atlantic  F.  Ins.  Co.  151  N.  C.  39,  65  S.  E.  605,  holding 
an  exception  to  a  refusal  of  the  trial  court  to  strike  out  an  order  allowing  the 
plaintiff  to  sue  in  forma  pauperis  and  refusing  to  require  a  prosecution  bond  or 
deposit  would  not  be  sustained  on  appeal. 

68  L.  R.  A.  425,  FRONTIER  STEAM  LAUNDRY  CO.  v.  CONNOLLY,  72  Neb.  767, 

101  N.  W.  995. 
Obligations  Imposed  by  the  creation  of  a  statutory  duty. 

Cited  in  Dudley  v.  Northampton  Street  R.  Co.  202  Mass.  449,  23  L.R.A. (X.S.) 
564,  89  X.  E.  25,  considering  whether  an  act  requiring  the  registration  of  auto- 
mobiles created  a  duty  to  other  travellers  on  the  highway  or  merely  a  public 
duty  only. 
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OS  L.  R.  A.  428,  HILTON  v.  FITCHBURG  R.  CO.  73  X.  H.  116,  59  Atl.  625. 
Uuty   of  master  to  provide  sufficient   help. 

Cited  in  note    (17  L.R.A.  (N.S.)    775)    on  duty  of  master  to  provide  sufficient 
help. 
Liability  of  master  for  nej4'lij?ence  of   foreman. 

Cited  in  Tilley  v.  Rockingham  County  Light  &  P.  Co.  74  N.  IT.  318,  67  Atl.  946, 
holding  an  employer  was  not  liable  for  injuries  received  by  a  servant  on  the 
explosion  of  gas  while  clearing  a  hydraulic  main  where  the  accident  was  due  to  the 
negligence  of  the  foreman  in  failing  to  properly  shut  off  the  flow  of  gas. 

Cited  in  note  (40  L.R.A. (N.S. )  920)   on  liability  of  master  for  foreman's  failure 
to  designate  enough  hands  to  perform  work. 
Liability  for  negligence  of  fellow  servant. 

Cited  in  Robichaud  v.  Mendell,  75  X.  H.  392,  74  Atl.  1049,  holding  that  master 
who  furnishes  suitable  material  for  staging  is  not  liable  to  servant  for  injuries 
resulting  from  negligent  construction  of  staging  by  fellow  servant. 

68  L.  R.  A.  432,  SPEAD  v.  TOMLINSON,  73  N.  H.  46,  59  Atl.  376. 
Decree  of  care  reijuired  In  the  performance  of  a  duty. 

Cited  in  Rollins  Engine  Co.  v.  Eastern  Forge  Co.  73  N.  H.  95,  68  L.R.A.  443, 

59  Atl.  382,  holding  defendant  company  undertaking  to  procure  suitable  steel  and 
manufacture  it  into  a  piston  rod  for  the  use  of  plaintiff  company,  where  not  liable 
for  defects  in  the  steel  or  in  its  forging  which  were  not  discoverable  by  the  ex- 
ercise of  ordinary  care. 

"When    false   statements   are    fraudulent. 

Cited  in  Shackett  v.  Bickford,  74  N.  H.  60,  7  L.R.A.(N.S.)  650,  324  Am.  St. 
Rep.  933,  65  Atl.  252,  holding  an  action  for  deceit  in  the  sale  of  a  horse  would 
lie  where  the  seller  stated  the  horse  to  be  safe  and  it  appeared  that  the  horse  was 
vicious  and  that  the  seller  suspected  such  fact;  Cunningham  v.  C.  R.  Pease  House 
Furnishing  Co.  74  N.  H.  437,  20  L.R.A. (N.S.)  238,  124  Am.  St.  Rep.  979,  69  Atl. 
120,  holding  a  sellers  representations  that  an  article  sold  could  be  used  in  a  certain 
way  rendered  him  liable  in  an  action  for  deceit  where  he  made  such  representa- 
tions without  knowledge  of  their  truth  or  falsity. 

Cited   in  note    (7   L.R.A. (N.S.)    648)    on  American  views  of  case  of  Derry   v. 
Peek. 
Sufficiency   of  evidence. 

Cited  in  Stevens  v.  United  Gas  &  Electric  Co.  73  N.  H.  182,   70  L.R.A.   131, 

60  Atl.  848    (dissenting  opinion),  on  the  inconclusiveness  of  evidence  consistent 
with  different  theories  of  the  case. 

Sufficiency  of  proof  of  the  exercise  of  ordinary  care. 

Cited  in  Wright  v.  Boston  &  M.  R.  Co.  74  N.  H.  139,  8  L.R.A.  (N.S.)  838,  124 
Am.  St.  Rep.  949,  65  Atl.  687.  holding  the  burden  of  proving  the  exercise  of 
ordinary  care  is  not  satisfied  by  the  mere  legal  presumption  that  an  ordinary 
man  would  under  the  circumstances  exercise  ordinary  care. 

C8  L.  R.  A.  441,  ROLLINS  ENGINE  CO.  v.  EASTERN  FORGE  CO.  73  N.  H.  92, 

59  Atl.  382. 
Implied   warranty   of  fitness. 

Cited  in  footnote  to  Davis  Calyx  Drill  Co.  v.  Mallory,  69  L.R.A.  973,  which 
denies  implied  warranty  that  a  drill  and  its  machinery  are  suitable  to  bore  holea 
through  particular  strata  of  land. 
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Cited  in  note    (15  L.R.A.(N.S.)    802)    on   implied   warranty  of   fitness  of  par- 
ticular article  purchased  from  manufacturer  or  producer  for  particular  use. 
Reasonableness  as   consideration    in   interpret!  UK  contract. 

Cited  in  Theobald  v.  Shepard,  75  N.  II.  57,  71  Atl.  20,  holding  that  where  owner 
employs  another  to  do  work  upon  building  requiring  peculiar  skill,  agreement  to 
absolve  latter  from  responsibility  for  damage  resulting  from  negligence  of  himself 
and  servants  is  not  to  be  inferred  from  ambiguous  testimony. 

68  L.  R.  A.  447,  RE  FRIEND,  20!)  Pa.  442,  58  Atl.  853. 

Effect   of   provision   in   will    for    forfeiture   of   interest   of   beneficiary    con- 
testing-  the   will. 

Cited  in  Finegan's  Estate.  14  Pa.  Dist.  R.  25)8,  31  Pa.  Co.  C't.  529,  holding  a 
direction  in  a  will  that  the  legacy  of  any  legatee  contesting  the  will  should  fail, 
where  no  provision  for  a  remainder  over  negatived  an  intent  to  create  a  for- 
feiture. 

Cited  in  note  (21  L.R.A.(X.S.)  954)  on  what  amounts  to  contest  within  for- 
feiture clause  in  will. 

Disapproved  in  Re  Miller,  156  Cal.  122,  23  L.R.A.(N.S.)  869,  103  Pac.  842, 
holding  the  fact  that  a  legatee  under  a  will  has  reasonable  grounds  for  con- 
testing the  will,  will  not  prevent  a  forfeiture  as  provided  for  by  the  will  in  case 
of  a  contest. 

68  L.  R.  A.  459,  McCLINTOCK  v.  YOUNG   REPUBLICANS,  210   Pa.  115,   105 

Am.  St.  Rep.  784,  59  Atl.  691. 
Rig-lit  of  stockholder  to  inspect  books. 

Cited  in  O'Connor  v.  Monongahela  Ins.  Co.  37  Pittsb.  L.  J.  N.  S.  375,  holding 
that  administrator  whose  duty  it  is  to  sell  certain  stock  of  decedent,  has  right  to 
inspection  of  list  of  stockholders  of  corporation. 

Cited  in  note  (20  L.R.A.(N.S.)  194,  200,  201)  on  right  of  stockholder  to  inspect 
books. 

08  L.  R.  A.  462,  BROWN  v.  McDONALD,  67  C.  C.  A.  59,  133  Fed.  897. 

Cited  in  Kirkpatrick  v.  American  Alkali  Co.  135  Fed.  231,  as  rendering  receivers 
application    for    leave   to   assess    preferred   stockholders   premature,   until   result 
of  inquiry  authorized  by  cited  case  is  ascertained. 
Maintenance  of  a  bill  of  discovery. 

Followed  without  discussion  in  Brown  v.  Magee,  140  Fed.  990,  as  involving 
identical  facts  and  contentions;  Brown  v.  Magee,  146  Fed.  766;  Huey  v.  Brown, 
96  C.  C.  A.  443,  171  Fed.  642,  Affirming  166  Fed.  484;  Kurtz  v.  Brown,  81  C.  C. 
A.  498,  152  Fed.  373,  11  Ann.  Cas.  576,  affirming  that  a  bill  of  discovery  would 
lie  to  compel  a  broker  purchasing  stock  for  an  undisclosed  principal  to  disclose 
the  ownership  of  such  shares  of  stock. 

Cited  in  McMullen  Lumber  Co.  v.  Strother,  69  C.  C.  A.  433,  136  Fed.  301,. 
affirming  the  right  to  invoke  the  office  of  a  bill  for  discovery  and  relief  in  the 
Federal  courts;  American  Alkali  Co.  v.  Kurtz,  70  C.  C.  A.  532,  138  Fed.  394, 
holding  a  bill  of  discovery  would  lie  against  one  apparently  a  stockholder  to- 
determine  who  was  the  owner  of  the  stock  where  he  refused  to  make  such  a  dis- 
closure; Brown  v.  Palmer,  157  Fed.  799,  holding  a  receiver  ordered  by  the  court 
to  collect  an  assessment  on  stock  might  maintain  a  bill  for  discovery  against  a 
broker  purchasing  stock  to  disclose  his  undisclosed  principal. 
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68  L.  R.  A.  404,  RE  XEYVL1X,  20!)  Pa.  4.30,  58  Atl.  840. 

Followed  without  discussion  in  Randall  v.  Dunlap,  218  Pa.  211,  07  Atl.  208. 
>>ii  lli«-ii-ii">    of   provision   in    \>  i  1 1    for  unborn   children. 

€ited  in  Trimble's  Estate,  JO  Xortli.  Co.  Rep.  204,  10  Del.  Co.  Rep.  91,  holding 
that  testator  died  intestate  as  to  afterborn  child,  where  by  his  will,  all  ol  his 
property  was  left  to  wife;  Re  Zug's,  57  Pittsb.  L.  J.  178,  holding  that  will  is  valid 
as  against  child  unborn  at  testator's  death,  where  after  making  will  testator 
wrote  letter  to  wife  with  knowledge  of  expected  birth  of  child,  confirming  will  as 
made,  making  wife  sole  heir;  Holmes's  Estate,  15  Pa.  Dist.  R.  775,  30  Pittsb.  L. 
J.  X.  S.  270,  holding  a  posthumous  child  was  provided  for  under  terms  of  a  will 
providing  that  the  residue  of  a  testator's  estate  was  to  be  divided  among  tes- 
tator's children  according  to  intestate  laws. 
Disinheritance  by  Trill. 

Cited  in  Emernecker's  Estate,  218  Pa.  371,  07  Atl.  701,  as  giving  the  origin  of 
"the  fallacy  that  an  heir  must  be  cut  off  with  a  shilling. 
.Status  of  posthumona  children. 

Cited  in  Bowman  v.  Hoke,  30  Pa.  Super.  Ct.  030,  on  the  status  of  a  posthumous 
cliild. 
Implied    revocation    of    will. 

Cited  in  note  (130  Am.  St.  Rep.  030,  031)  on  implied  revocation  of  will  from 
change  in  condition  and  circumstances  of  testator  other  than  marriage  or  birth 
of  issue. 

68  L.  R.  A.  409,  SCOTT  v.  FORD,  45  Or.  531,  78  Pac.  742,  80  Pac.  891). 

Later  appeal  in  52  Or.  290. 

Followed  without  discussion  in  Thorsen  v.  Hooper,  50  Or.  500,  93  Pae.  36. 
"Recovery  of  money  paid  under  mit*take. 

Cited  in  Thorsen  v.  Hooper,  57  Or.  80,  109  Pac.  388,  holding  that  money  paid 
under  mistake  of  law  is  not  recoverable:  Lowe  v.  Wells.  F.  &  Co.  78  Kan.  112,  96 
Pac.  74,  holding  a  father  paying  an  express  company  money  under  the  belief 
that  his  son  while  acting  as  an  express  messenger  for  the  company  had  lost 
such  a  sum  might  on  a  discovery  that  the  son  had  delivered  the  money  safely 
but  that  it  had  been  stolen  by  another  employee,  recover  from  the  express  com- 
pany. 
I!  iiihi  of  appellate  court  to  make  flndinjr*  of  fact. 

Cited  in  Fischer  v.  Cone  Lumber  Co.  49  Or.  285,  89  Pac.  737,  refusing  in  a  law 
•action  to  make  findings  on  disputed  questions  of  fact. 

458  L.  R.  A.  477,  MAYXARD  v.  OREOOX  R.  &  NAY.  CO.  46  Or.  15,  78  Pac.  9S;J. 
Recovery  of  damag-CM  for  mental  suffering'. 

Cited   in   Merrill  v.   Los   Angeles  Gas  &   Electric   Co.   158   Cal.   508,   31   L.R.A. 

(X.S. )  564,  139  Am.  St.  Rep.  134,  111  Pac.  534,  holding  that  •'mental  suffering" 
for  which  recovery  may  be  had  in  action  for  personal  injuries  is  not  limited  to 
that  form  of  mental  suffering  described  as  physical  pain ;  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Dickens,  54  Tex.  Civ.  App.  646,  118  S.  W.  612,  holding  that  mental  suffering 
resulting  from  injuries  for  which  recovery  may  be  had  does  not  include  purely 
sentimental  feelings;  Sullivan  v.  Old  Colony  Street  R.  Co.  197  Mass.  517,  125 

Am.  St.  Rep.  378,  83  X.  E.  1091,  holding  damages  could  not  be  had  for  menta! 
.anguish  suffered  in  contemplation  of  the  suffering  and  death  of  a  child  conceived 
seven  month  after  the  injury  and  prematurely  delivered. 
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Photographs   as    evidence. 

Cited  in  note   (114  Am.  St.  Rep.  438)   on  photographs  as  evidence. 
Consideration  of  pecuniary   condition   in   action   for  personal   injuries. 

Cited  in  Earth  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  175  Ind.  539,  !)3  N.  E.  535. 
holding  that  in  action  for  negligent  injury  financial  condition  of  parties,  such  as 
poverty  or  riches  should  not  be  considered. 

68  L.  R.  A.  482,  COLEMAN  v.  LEWIS,  183  Mass.  485,  07  Am.  St.  Rep.  450.  67 

N.  E.  603. 
Effect   of   surrender   of   collateral   security   on    the    rights   of   sureties. 

Cited  in  North  Avo.  Sav.  Bank  v.  Hayes,  188  Mass.  138,  74  N.  E.  311,  holding 
a  surety  on  a  note  was  not  released  by  the  surrender  of  a  collateral  note  given 
by  a  cosurety  where  there  was  no  agreement  between  the  sureties  regarding  the 
note  and  no  proof  of  injury  to  the  defendant  by  reason  of  such  surrender;  State 
Bank  v.  Parkhurst,  255  111.  App.  103,  holding  that  bank  holding  note  as  security 
is  bound  to  take  steps  to  perfect  liability  of  indorser  and  is  liable  for  loss  caused 
by  failure  to  do  so. 
Payment  by  note  of  third  party. 

Cited  in  note  (35  L.R.A.  (N.S.)  21)  on  payment  by  note  of  third  party,  in 
absence  of  agreement. 

68  L.  R.  A.  488,  SCOTT  v.  FIRST  NAT.  BANK,  5  Ind.  Terr.  292,  82  S.  W.  751. 
Duty  of  holder  of  collateral   to  enforce  its  payment. 

Cited  in  State  Bank  v.  Parkhurst,  155  111.  App.  103,  holding  that  bank  holding 
note  as  collateral  is  bound  to  take  steps  to  perfect  liability  of  indorser  and  is 
liable  for  loss  caused  by  its  failure  to  do  so. 

08  L.  R.  A.  49!),  JARNAGIN  v.  TRAVELERS'  PROTECTIVE  ASSO.  66  C.  C.  A. 

622.  133  Fed.  892. 
Proximate   cause   of   injury. 

Cited  in  Penny  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  302,  32  L.R.A. (N.S.) 
1212,  69  S.  E.  238.  to  the  point  that  wrongful  acts  of  independent  third  persons, 
not  actually  intended  by  defendant  are  not  regarded  by  law  as  natural  conse- 
quences of  his  wrong  and  he  is  not  bound  to  anticipate  general  probability  of  such 
acts;  Gwyn  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  83  C.  C.  A.  648,  155  Fed.  91,  holding 
the  fact  that  a  passenger  was  put  off  a  train  at  a  dangerous  place  would  not 
render  the  railroad  company  liable  for  damages  where  after  he  was  put  off  he 
reached  a  place  of  safety  and  afterwards  of  his  own  accord  returned  to  such 
dangerous  place;  Mella  v.  Northern  S.  S.  Co.  162  Fed.  512,  holding  defendant  com- 
pany was  not  liable  for  death  of  a  passenger  sustaining  a  dislocation  of  his 
shoulder  by  a  fall  while  aboard  who  died  from  the  action  of  chloroform  on  the 
heart  during  an  operation  to  reduce  the  dislocation,  which  was  held  after  he  went 
ashore,  the  giving  of  the  chloroform  being  unnecessary. 

68  L.  R.  A.  503,  WHITLOW  v.  NASHVILLE,  C.  &  St.  L.  R.  CO.  114  Tenn.  344, 

84  S.  W.  618. 
Construction   of   foreign    statutes. 

Cit»,d  in  Southern  R.  Co.  v.  Denker,  5  Ga.  App.  24,  62  S.  E.  678,  holding  the 
courts  of  the  state  will  determine  for  themselves  whether  given  statutes  of  other 
states  are  penal  in  effect. 
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Necessity   of  specially   pleading'   foreign    statute. 

Cited  in  Stewart  v.  Great  Northern  R.  Co.   103  Minn.   157,   123  Am.   St.  Rep. 
318,  114  N.  W.   953,  holding  in  an  action  on  a  statute  of  a  foreign  state  sueh 
statute  must  be  pleaded. 
Maintenance   of  actions  against   foreign   corporations. 

Cited  in  Fatten  v.  Continental  Casualty  Co.  119  Tenn.  369,  104  S.  W.  305,  on 
its  being  customary  to  permit  suits  against  foreign  corporations  for  torts  com- 
mitted outside  of  the  state. 

Cited  in  note  (70  L.R.A.  551)  on  right  of  nonresidents  to  sue  foreign  cor- 
porations. 

Jurisdiction   of  action   for   death   under   foreign    statute  as  affected   by   its 
character. 

Cited  in  note   (40  L.R.A.  (X.S.)   1096,  1097,  1098)   on  jurisdiction  of  action  for 
death  under  statute  of  another  state  as  affected  by  character  of  statute,  or  differ- 
ences between  lex  loci  delicti  and  lex  fori  as  to  character  of  damages. 
Rights  of  foreign  corporations. 

Cited  in  Clark  v.  Memphis  Street  R.  Co.  123  Tenn.  241,  130  S.  W.  751,  holding 
that  corporations  are  recognized  by  comity,  and  they  may  do  any  act  within 
their  charter  powers,  not  prohibited  by  another  state. 

68  L.  R.  A.  509,  METROPOLITAN  L.  INS.  CO.  v.  BRADLEY,  98  Tex.  230,  82 

S.  W.  1031. 
Application   of  statute  governing   forfeiture   of   insurance   policy. 

Cited  in  McElroy  v.  Metropolitan  L.  Ins.  Co.  84  Neb.  868,  23  L.R.A.  (N.S.)   976, 
122  N.  W.  27;   Napier  v.   Banker's  L.  Ins.  Co.  51   Misc.  289,   100  N.  Y.   Supp. 
]072, — holding  statute  prohibiting  forfeiture  of  insurance  policy  without  mailing 
notice  to  insured,  applicable  only  where  insured  resides  within  the  state. 
Conflict  of  laws  as  to  insurance  contracts. 

Cited  in  note  (23  L.R.A. (N.S.)  970,  973,  979)  on  conflict  of  laws  as  to  in- 
surance contracts. 

68  L.  R.  A.  513,  NELSON  v.  WEBSTER,  72  Neb.  332,  117  Am.  St.  Rep.  799,  100 

N.  W.  411. 
Right  of  surety  to  subrogation. 

Cited  in  Kramer  v.  Bankers'  Surety  Co.  90  Neb.  306,  133  N.  W.  427,  holding  that 
in  equity  surety  paying  judgment  is  entitled  to  be  subrogated  to  rights  of  judg- 
ment creditor;  Wallace  v.  Jones,  110  Md.  146,  72  Atl.  769,  holding  payee  bound  to 
assign  note  and  securities  to  surety  who  has  paid  the  debt;  Danker  v.  Jacobs,  79 
Neb.  438,  112  N.  W.  579,  holding  that  where  payee  endorses  note  to  surety  before 
maturity,  the  latter  obtains  all  rights  of  payee  as  to  its  collection  irom  principal. 

Annotation  in  Qglebay  v.  Todd,  166  Ind.  254,  76  N.  E.  238,  on  necessity  of  adju- 
dication to  establish  suretyship  and  resulting  rights;  Johnson  v.  Sherrodd,  141 
Mo.  App.  368,  125  S.  W.  212,  holding  that  one  of  several  joint  debtors  against 
whom  judgment  has  been  obtained  cannot  upon  payment  of  debt  take  assignment 
of  judgment  and  collect  same  by  execution  from  his  codebtors. 

Cited  in  notes  (27  L.R.A. (N.S.)  119)  on  effect  of  assignment  of  mortgage  in- 
demnifying surety  or  indorser,  with  consent  of  mortgagor  after  payment  of 
original  debt;  (134  Am.  St.  Rep.  558)  on  accrual  of  action  at  law  by  surety 
against  principal  on  promise  implied  from  payment  of  principal  debt. 
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68  L.  R.  A.  588,  UNITED  STATES  HOTEL  CO.  v.  NILES,  67  C.  C.  A.  153,  134 

Fed.  225. 
Construction  of  classifications  of  Bankruptcy  act. 

Cited  in  Re  Toledo  Portland  Cement  Co.  156  Fed.  85,  holding  that  corporation 
for  manufacture  and  sale  of  a  product  is  not  a  •'manufacturing''  corporation  where 
it  lias  not  begun  manufacturing  and  is  not  prepared  to  do  so;  Walker  Roofing  & 
Heating  Co.  v.  Merchant  &  E.  Co.  97  C.  C.  A.  495,  173  Fed.  775,  holding  corpora- 
tion carrying  on  roofing,  heating  and  construction,  not  a  manufacturing  corpora- 
tion though  some  manufacturing  is  done  incidentally;  Gallagher  v.  De  Lancy 
Stables  Co.  158  Fed.  382,  holding  corporation  conducting  general  livery  and 
boarding  stable  not  a  trading  corporation  though  it  incidentally  buys  and  sells 
horses  and  vehicles;  Re  Willis  Cab  &  Automobile  Co.  178  Fed.  114,  holding  that 
keeping  boarding  stable  for  horses  is  not  engaging  in  a  "mercantile  and  trading 
pursuit;"  Re  Kingston  Realty  Co.  87  C.  C.  A.  406,  160  Fed.  448,  Reversing  157 
Fed.  299,  holding  that  buying  and  selling  real  estate  does  not  constitute  "trading" 
nor  is  it  a  "mercantile  pursuit;"  Zugalla  v.  International  Mercantile  Agency,  74 
C.  C.  A.  97,  142  Fed.  930,  on  intent  of  classification  in  bankruptcy  act. 

Distinguished  in  Re  H.  R.  Leighton  &  Co.  147  Fed.  314,  holding  that  brokerage 
corporation  which  also  deals  in  grain,  stocks  and  bonds  on  its  own  behalf,  is  a 
"trading"  corporation. 
Hotel  as  trading   or  mercantile  corporation. 

Cited  in  Toxaway  Hotel  Co.  v.  Smathers,  216  U.  S.  448,  54  L.  ed.  562,  30  Sup. 
Ct.  Rep.  263,  -holding  that  corporation  engaged  in  running  hotels  is  not  one  en- 
gaged principally  in  trading  or  mercantile  pursuits  within  meaning  of  Bank- 
ruptcy Act. 

68  L.  R.  A.  591,  WERCKME1STER  v.  AMERICAN  LITHOGRAPHIC  CO.  69  C. 

C.  A.  553,  134  Fed.  321. 
Subsequent  appeal  in  142  Fed.  829. 
Copyright What   constitutes  a   publication. 

Cited  in  Stern  v.  Jerome  H.  Remick  &  Co.  175  Fed.  284,  holding  deposit  of  copies 
in  library  of  Congress  and  sale  of  one  copy  without  restriction,  sufficient  publi- 
cation to  sustain  a  copyright;  American  Tobacco  Co.  v.  \Verckmeister,  207  U 
S.  299,  52  L.  ed.  217,  28  Sup.  Ct.  Rep.  72,  12  Ann.  Cas.  595,  holding  exhibition  for 
admission  fee  and  under  restrictions,  not  to  be  a  publication;  Bosselman  v.  Rich- 
ardson, 98  C.  C.  A.  127,  174  Fed.  624,  on  what  constitutes  publication  in  case  of 
paintings;  John  D.  Park  &  Sons  Co.  v.  Hartman,  12  L.R.A. (N.S.)  140,  82  C.  C. 
A.  158,  153  Fed.  31,  as  giving  full  discussion  on  common  law  rights  of  an  author 
in  his  production. 

Cited  in  note   (52  L.  ed.  U.  S.  208)   on  exhibition  of  picture  as  a  publication. 


Cited  in  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.  139  Fed.  431,  holding  copy- 
right of  printed  musical  composition  not  infringed  by  unauthorized  perforated 
sheet  for  mechanical  playing;  Bobbs-Merrill  Co.  v.  Straus,  15  L.R.A.(N.S.)  768, 
77  C.  C.  A.  607,  147  Fed.  18,  holding  that  sale  by  retailer  of  copies  of  copyrighted 
book  at  less  price  than  authorized  by  holder  of  the  copyright  is  not  an  infringe- 
ment thereof. 
PuMie  use  of  invention. 

Cited  in  Edison  v.  Allis-Chalmers  Co.  191  Fed.  844,  holding  that  experimental 
uae  of  uncompleted  machine  is  not  public  use  which  will  defeat  patent  for  com- 
pleted invention. 
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68  L.R.A.  600,  MECHAX  v.  BEAR  VALLEY  IRRIG.  CO.  145  Cal.  606,  79  Pac. 

281. 
Due   process   of    l:i\>-.. 

Cited  in  White  v.  Ward,  157  Ala.  355,  18  L.R.A.  (X.S.)  571,  47  So.  166,  holding 
tliat  provision  requiring  defendant  to  deliver  up  possession  of  property  as  condi- 
tion to  being  permitted  to  defend  action  relating  thereto  would  be  unconstitu- 
tional; Modern  Loan  Co.  v.  Police  Ct.  12  Cal.  App.  587,  108  Pac.  56,  on  possession 
as  being  a  right  of  which  a  person  can  not  be  deprived  without  due  process  of 
law;  Walter  Cabinet  Co.  v.  Russell,  250  111.  421,  95  X.  E.  462,  holding  that  court 
cannot  strike  out  pleading  and  render  judgment  without  proof  because  party  re- 
fuses to  produce  books. 

Cited  in  footnote  to  Bennett  v.  Bennett,  70  L.R.A.  864,  which  sustains  power 
of  court  in  divorce  suit  to  punish  refusal  to  pay  alimony  by  striking  defendant's 
answer  from  record  or  refusing  to  permit  him  to  plead  further. 

68  L.  R.  A.  601,  ROBY  v.  XEWTOX,  121  Ga.  679,  4!)  S.  E.  694. 
Forfeiture   for  waste. 

Cited  in  Brown  v.  Martin,  1.37  Ga.  341,  39  L.R.A. (X.S.)  18,  73  S.  E.  495.  on 
right  to  writ  of  waste  under  which  tenant  is  liable  to  forfeiture  of  thing  wasted 
and  damaged. 

Cited  in  note  (33  L.R.A.  (X'.S.)  673)  on  liability  of  life  tenant  for  permissive 
waste. 

68  L.  R.  A.  606,  SLACK  v.  KXOX,  213  111.  190,  72  X.  E.  746. 
Effect  of  covenants  of  lea.se  after  expiration  of  term. 

Cited  in  ipotnote  to  Weber  v.  Powers,  68  L.R.A.  610,  which  holds  that  au- 
thority to  confess  judgment  contained  in  power  of  attorney  attached  to  lease  for 
rent  due  under  lease  does  not  extend  to  rent  accruing  when  lessee  is  holding  over. 
Construction  of  contract. 

Cited  in  Consolidated  Coal  Co.  v.  Jones  &  A.  Co.  120  111.  App.  149,  holding  con- 
struction of  contract,  as  to  whether  buyer  or  seller  should  furnish  cars,  con- 
trolled by  construction  of  the  parties  which  had  been  accepted  and  acted  upon  by 
them. 

68  L.  R.  A.  610,  WEBER  v.  POWERS,  213  111.  370,  72  N.  E.  1070. 
Effect   of   holding   over   after   expiration    of   term. 

Cited  in  Hallett  v.  Barnett,  51  Colo.  436,  118  Pac.  972,  holding  that  landlord, 
after  acceptance  of  rent  from  yearly  tenant  holding  over,  cannot  claim  that  he  in- 
tended to  make  him  a  monthly  tenant;  Stites  v.  Wilson,  165  111.  App.  76,  holding 
that  where  tenant  holds  over,  without  new  contract,  landlord  has  option  to  treat 
him  as  trespasser  or  as  tenant  for  another  year  on  same  terms;  Woodstrom  v. 
Freeman,  159  111.  App.  342,  holding  that  implication  that  tenant  is  holding  over 
under  terms  of  old  lease  arises  only  when  proof  of  election  on  part  of  landlord 
to  take  contrary  view  is  wanting;  Kelly  v.  Armstrong,  139  111.  App.  469.  holding 
that  tenant  for  one  year  who  holds  over  after  term  becomes  tenant  for  another 
year  if  landlord  so  chooses,  though  tenant  did  not  so  intend;  Eppstein  v.  Kuhn, 
225  111.  123,  10  L.R.A. (X.S.)  124,  80  X.  E.  80,  holding  that  by  accepting  payment 
of  rent  from  tenant  holding  over,  landlord  becomes  bound  for  another  term. 

Cited  in  footnote  to  Slack  v.  Knox,  68  L.R.A.  606,  which  holds  that  right  to  use 
of  steam  from  landlord's  plant  to  heat  water  and  warming  tables  acquired  by 
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tenant  under  oral  contract  after  execution  of  Ics.se  does  not  pass  without  mention. 

under  renewal  lease. 

i  on  i Vision    of   judgment. 

Cited  in  Moyses  v.  Schcndorf,  2;!8  111.  2:i4.  87  X.  K.  401.  on  authority  to  confess 
judgment;  State  Bank  v.  Barnett,  151  111.  App.  82,  holding  that  motion  to  set 
aside  judgment  by  confession  entered  in  term  time  will  not  be  granted  where  it 
appears  that  the  amount  was  due  and  defendant  had  no  defense  on  the  merits. 

68  L.  R.  A.  617,  STAHL  v.  STAIIL.  214  111.  131,  10.")  Am.  St.  Rep.  101,  73  N.  E. 
319,  2  Ann.  Cas.  774. 

Subsequent  appeal  in  220  111.  189,  77  X.  E.  07. 

Later  appeal  in  227  111.  530,  81  X.  E.  531. 
Constructive   trusts. 

Cited  in  Ryder  v.  Ryder,  244  111.  306,  91  X.  E.  451,  holding  that  to  raise  trust 
ex  maleficio  there  must  be  element  of  fraud  in  transaction  as  distinguished  from 
mere  refusal  of  alleged  trustee  to  execute  express  trust;  Fisk's  Appeal,  81  Conn. 
438,  71  Atl.  559,  holding  that  where  wife  conveys  property  to  husband  upon  his 
oral  promise  to  hold  it  in  trust  for  her  children,  a  constructive  trust  therein  exists 
in  their  favor;  Hilt  v.  Simpson,  230  111.  173,  82  X.  E.  588,  holding  that  trust 
arises  from  conveyance  to  grantee  upon  his  parol  promise  to  convey  the  property 
to  certain  third  persons  after  grantor's  death;  Ward  v.  Conklin,  232  111.  560,  83- 
X*.  E.  1058,  holding  that  trust  in  favor  of  intended  beneficiaries  arises  from 
voluntary  conveyance  of  land  upon  parol  agreement  that  grantee  will  sell  the 
property  and  divide  proceeds  among  named  premises. 

Cited  in  note  (39  L.R.A.  (X.S.)  922)  on  grantee's  oral  promise  to  grantor  as 
giving  rise  to  constructive  trust. 

68  L.  R.  A.  622,  LOXGVIEW  v.  CRAWFORDSV1LLE,  164  Ind.  117,  73  N.  E.  78, 

3  Ann.  Cas.  496. 
Classification    for   purpose  of  legislation. 

Cited  in  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  675,  14  L.R.A.  (X.S.)  420, 
80  X.  E.  529,  holding  invalid  employer's  liability  act  made  applicable  to  "every 
railroad  and  other  corporation,"  but  not  to  individuals  or  partnerships;  Arm- 
strong v.  State,  170  Ind.  193,  15  L.R.A. (X.S.)  651,  84  X.  E.  3,  holding  unconstitu- 
tional act  prohibiting  barbering  on  Sunday,  where  Sunday  labor  was  prohibited  by 
a  general  act;  Kraus  v.  Lehman,  170  Ind.  419,  83  X.  E.  714,  15  Ann.  Cas.  849, 
holding  act  governing  the  construction .  of  court  houses  unconstitutional  where 
made  applicable  only  to  counties  having  more  than  25,000  population;  McGarvey 
v.  Swan,  17  Wyo.  141,  96  Pac.  697,  holding  valid  statute  regulating  assessments 
for  sewers,  though  made  applicable  only  to  cities  of  over  10,000  and  organized 
under  special  charters;  Carr  v.  State,  175  Ind.  265,  32  L.R.A. (X.S.)  1201,  9* 
N.  E.  1071  (dissenting  opinion),  on  validity  of  statute  exempting  baseball  playing 
from  force  of  Sunday  laws. 

Distinguished  in  Bumbo  v.  Evansville,  168  Ind.  275,  80  X.  E.  625,  holding  valid 
act  for  government  of  cities  though   made  applicable  only  to  cities  of  not   less, 
than  50,000  nor  more  than  100,000. 
Special   legislation. 

Cited  in  Marion  Trust  Co.  v.  Bennett,  169  Ind.  350,  124  Am.  St.  Rep.  228,  82 
N.  E.  782,  holding  that  where  creation  of  corporation  by  special  act  is  forbidden, 
an  act  providing  for  unlimited  increase  of  capital  stock  of  corporation  existing 
under  special  act,  is  unconstitutional. 
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Consolidation  of  corporations. 

Cited  in  Ramsey  v.  Hicks.  44  Ind.  App.  511,  87  N.  E.  1091,  holding  that  con- 
solidation is  union  of  two  or  more  corporations,  which  necessarily  results  in  new 
one. 

68  L.  R.  A.  627,  BAIRD  v.  BATED.  70  Kan.  564,  79  Pac.  163.  3  Ann.  Cas.  312. 
Validity   of   nuncupative   will. 

Cited  in  Godfrey  v.  Smith,  73  Neb.  769,  103  N.  W.  450,  10  Ann.  Cas.  1128; 
Re  Miller,  47  Wash.  255,  13  L.R.A.(N.S.)  1095,  125  Am.  St.  Rep.  904,  91  Pac. 
967,  14  Ann.  Cas.  1163, — holding  nuncupative  will  valid  where  testator  expected 
to  die  from  his  illness  and  did  in  fact  die  therefrom,  though  he  might  have  had 
opportunity  to  reduce  it  to  writing. 

68  L.  R.  A.  634,  WILLIAMS  v.  VINCENT,  70  Kan.  595,  109  Am.  St.  Rep.  469,  79 

Pac.  121. 
Exemption  of  tools. 

Cited  in  note  (123  Am.  St.  Rep.  149)  on  exemption  of  tools  and  implements. 

68  L.  R.  A.  637,  CARPENTER  v.  STURGEON,  119  Ky.  582,  115  Am.  St.   Rep. 

275,  84  S.  W.  737. 
Termination    of    trust. 

Cited  in  Munn  v.  Peak,  130  Ky.  412,  113  S.  W.  493,  holding  that  active  executory 
trust  can  not  be  limited  or  terminated  at  the  desire  of  the  beneficiary. 

C8  L.  R.  A.  638,  COM.  v.  BECKETT,  119  Ky.  817,  115  Am.  St.  Rep.  285,  84  S.  W. 

758. 
"What  constitutes   false   pretenses. 

Cited  in  Com.  v.  Watson,  146  Ky.  84,  142  S.  W.  200,  Ann.  Cas.  1913C,  272, 
holding  that  false  pretense  in  horse  trade  that  horse  is  sound,  if  made  to  deceive, 
and  calculated  to  deceive  person  to  whom  made,  is  indictable  under  false  pretense 
statute;  Com.  v.  Ferguson,  135  Ky.  39,  24  L.R.A.(N.S-)  1104,  121  S.  W.  967,  hold- 
ing infant  obtaining  property  by  false  statements  as  to  his  age  guilty  of  false 
pretenses;  McDowell  v.  Com.  136  Ky.  12,  123  S.  W.  313,  holding  one  guilty  of  false 
pretenses  where  he  obtained  conveyance  of  property  from  illiterate  colored  woman 
by  false  statements  which  were  calculated  to  mislead  one  of  her  capacity;  State 
v.  Hammelsy,  52  Or.  158,  17  L.R.A.(N.S.)  246,  132  Am.  St.  Rep.  686,  96  Pac.  865, 
holding  that  one  obtaining  money  on  a  check  on  a  bank  where  he  has  no  funds 
and  which  he  knows  will  not  be  paid,  is  guilty  of  obtaining  money  by  false  pre- 
tenses. 

Cited  in  note  (6  L.R.A.  (N.S. )  370,  371)  on  improbability  of  representations  or 
failure  to  investigate  affecting  offense  of  obtaining  money  by  false  pretenses. 

68  L.  R.  A.  641,  ANDERSON  v.  COWAN,  125  Iowa,  259,  106  Am.  St.  Rep.  303, 

101  N.  W.  92. 
Etttover. 

Cited  in  notes  (37  L.R.A.(N.S.)  764,  765)  on  timber  rights  of  life  tenant;  (109 
Am.  St.  Rep.  449)  on  mortgagees'  right  of  action  against  third  persons  to  recover 
timber. 
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68  L.  R.  A.  050,  ALLEN  &  C.  MFG.  CO.  v.  SITREVEPORT  WATERWORKS  CO. 

113  La.  1001,  104  Am.  St.  Rep.  52."),  37  So.  !)SO,  2  Ann.  Cas.  471. 
Rig-ht  of  individual   to  recover   from    water  compnuy   for   failure  to   furn- 
ish  water  for   flre   protection. 

Cited  in  Hone  v.  Prcsque  Isle  Water  Co.  104  .Ale.  231,  21  L.R.A.(N.S.)  1028, 
71  Atl.  7(59;  Lutz  v.  Tahlequah  Water  Co.  29  Okla.  180,  36  L.R.A.(N.S.)  573, 
118  Pac.  128;  Greenville  Water  Co.  v.  Beckham,  55  Tex.  Civ.  App.  92,  118  S.  W. 
889;  Collier  v.  Newport  Water,  Light  &  P.  Co.  100  Ark.  52,  139  S.  W.  635,— hold- 
ing that  citizen  cannot  sue  water  company  for  loss  by  fire  because  of  company's 
failure  to  furnish  water  for  extinguishment  of  fire;  Love  joy  v.  Bessemer  Water- 
works Co.  146  Ala.  380,  6  L.R.A.  (N.S.)  431,  41  So.  76,  9  Ann.  Cas.  1068;  Holloway 
v.  Mason  Gaslight  &  Water  Co.  132  Ga.  394,  (i4  S.  E.  330;  Hone  v.  Preaque  Isle 
Water  Co.  104  Me.  231,  21  L.R.A.(N.S.)  1028,  71  Atl.  769;  Ancrum  v.  Camden 
Water  Light  &  Ice  Co.  82  S.  C.  299,  21  L.R.A. (N.S.)  1034,  64  S.  E.  151,— holding 
water  company  under  contract  to  supply  city  water  for  lire  protection,  not  liable 
to  an  individual  for  loss  from  tire  resulting  from  its  failure  to  comply  with  its 
contract. 

Cited  in  note  (21  L.R.A.  (N.S.)  1022,  1023)  on  right  of  action  of  property 
owner  against  water  company  for  breach  of  contract  obligation  to  municipality 
to  supply  sufficient  water  for  lire  purposes. 

Distinguished  in  Woodbury  v.  Tampa  Water  Works  Co.  57  Fla.  261,  21  L.R.A. 
(N.S.)    1042,  49  So.  559,  holding  water  company  liable  to  individual  for  loss  by 
fire  resulting  from  its  failure  to  supply  water  for  fire  protection  under  franchise 
and  contract  with  the  city. 
Municipal    liability    for   insufficient   supply    of    water. 

Cited  in  note  (25  L.R.A. (N.S.)  240)  on  municipal  liability  for  insufficient  sup- 
ply of  water. 

68  L.  R.  A.  661.  LOMAX  v.  PHILLIPS,  113  La.  850,  37  So.  777. 
Title    to    sustain    action    of    trespass. 

Cited  in  note  (30  L.R.A. (N.S.)  246)  on  necessity  and  character  of  title  or 
possession  to  sustain  action  of  trespass. 

68  L.  R.  A.  669,  HEIMLICH  v.  TABOR,   123  Wis.  565,   102  N.  W.  10. 
Optional  verdict   where  amount   nxed  by  jury  is  excessive. 

Cited  in  Otto  v.  Milwaukee  N.  R.  Co.  148  Wis.  63,  134  N.  W.  157,  holding 
verdict  of  $2,000  for  fracture  of  radius  of  left  arm  excessive  and  allowing  plain- 
tiff to  take  judgment  for  $1,200;  West  v.  Bayfield  Mill  Co.  149  Wis.  153,  135 
N.  W.  478,  holding  that  trial  court  or  court  on  appeal  may  in  case  of  excessive 
verdict  in  negligence  action  give  plaintiff  option  to  remit  from  verdict  sum 
which  will  make  damage  reasonable  in  amount;  Beach  v.  Bird  &  W.  Lumber  Co. 
135  Wis.  558,  116  N.  W.  245,  on  right  of  court  to  give  parties  optional  reduced 
judgment  where  verdict  of  jury  is  excessive;  Hackett  v.  Wisconsin  C.  R.  'Co; 
141  Wis.  475,  124  N.  W.  1018,  on  rule  for  fixing  amount  of  optional  judgment 
where  amount  fixed  by  jury  is  clearly  excessive;  Scieczinski  v.  Filer  &  S.  Co. 
147  Wis.  542,  133  N.  W.  641  (dissenting  opinion),  on  rule  in  reduction  of  ex- 
cessive verdict  by  trial  court. 

Cited  in  note  (39  L.R.A. (N.S.)  1066,  1069,  1083,  1085)  on  power  of  trial  court 
to  cure  excessive  verdict  by  requiring  or  permitting  reduction. 
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68   L.   R.  A.  673..   KANSAS  CITY  X.   W.   R.  CO.  v.   SCHWAKE,   70   Kan.   141, 

78  Pac.  431,   3  Ann.  Cas.  IIS. 
•Actions   for  removal  of   lateral   support   from    land. 

Cited  in  McMullen  v.  Union  Drawn  Steel  Co.  47  Pa.  Super.  Ct.  574,  holding 
~that  if  no  negligence  is  shown  as  to  manner  in  which  lateral  support  was  re- 
moved, no  recovery  can  be  had  for  personal  injury  resulting  from  such  re- 
moval; Harper  v.  Lenoir,  1.32  X.  C.  727,  68  S.  E.  228,  holding  that  action 
^does  not  lie  until  the  removal  of  lateral  support  lias  affected  plaintiff's  property; 
Simon  v.  Nance,  45  Tex.  Civ.  App.  485,  100  S.  W.  1038,  holding  that  limitation 
of  action  for  damages  for  injury  to  lateral  support  from  construction  of  ditch 
runs  from  time  land  of  plaintiff  btgan  to  slide  into  ditch. 

Annotation  cited  in  Collins  v.  Gleason  Coal  Co.  140  Iowa,  119,  18  L.R.A.  (X.S.) 
738,  115  X.  W.  407,  holding  that  a  person  having  the  right  to  mine  is  absolutely 
liable  for  injury  to  the  soil  caused  by  failure  to  leave  proper  subjacent  support, 
notwithstanding  due  care;  McClelland  v.  Schwerd,  32  Pa.  Super.  Ct.  317,  on 
nature  of  right  to  lateral  support;  Seitz  v.  Coal  Valley  Min.  Co.  149  111.  App. 
•92,  on  liability  for  removal  of  lateral  support;  Harper  v.  Lenoir,  152  X.  C.  729, 
<68  S.  E.  228,  on  measure  of  damages  for  loss  of  lateral  support. 

Cited  in  notes  (6  L.R.A. (X.S.)  243)  on  liability  for  injuries  to  buildings  by 
•negligent  removal  of  lateral  support  of  soil;  (16  L.R.A. (X.S.)  853)  on  in- 
junction against  mining  away  subjacent  support;  (21  L.R.A.  (X.S.)  319,  321)  on 
liability  for  removal  of  lateral  support  in  constructing  railroad. 

•68  L.  R.  A.  708,  RE  SNYDER,  10  Idaho,  682,  79  Pac.  819. 
Validity   of   peddler's  license  acts. 

Cited  in  note  (129  Am.  St.  Rep.  277)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes  on  hawkers  and  peddlers. 

68   L.   R.  A.   715,  YAZOO  &   M.  VALLEY   R.  CO.   v.  SEARLES,   85   Miss.   520, 

37  So.  939. 
Trusts    and    combinations. 

Cited  in  Cumberland  Teleph.  &  Teleg.  Co.  v.  State,  99  Miss.  12,  54  So.  446, 
holding  that  code  provisions  relating  to  trusts  and  combines,  does  not  indicate 
intention  of  legislature  that  anti-trust  laws  should  apply  to  discrimination  in 
rates  made  by  telephone  company,  defined  to  be  "common  carrier"  by  laws  for  su- 
ipervision  of  common  carriers;  Cumberland  Teleph.  &  Teleg.  Co.  v.  State,  100  Miss. 
312,  39  L.R.A. (X.S.)  281,  54  So.  670,  holding  that  contracts  in  reasonable  re- 
straint of  trade  are  valid  where  they  are  such  only  as  to  afford  fair  protection  to 
iinteri-st  of  party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere  witli 
'interests  of  public;  State  v.  Uuluth  Bd.  of  Trade,  107  Minn.  542,  23  L.R.A.  (X.S.) 
1279,  121  X.  W.  395,  holding  board  of  trade  not  a  trust  prohibited  by  statute, 
ithough  it  adopts  rules  for  charges  to  be  made  by  its  members,  and  regulates  mode 
•of  doing  business;  Kosciusko  Oil  Mill.  &  Fertilizer  Co.  v.  Wilson  Cotton  Oil  Co. 
•90  Miss.  556,  8  L.R.A. (X.S.)  1055,  43  So.  435,  holding  void  contract  between 
•cotton  seed  oil  manufacturers  under  which  one  was  to  withdraw  from  purchasing 
in  certain  territory  and  the  other  to  furnish  it  a  certain  quantity  of  seed  at  a 
ifixed  price;  Pennsylvania  R.  Co.  v.  Bulah  Shaft  Coal  Co.  42  Pa.  Super.  Ct.  188, 
holding  that  carrier  by  rail  may  establish  reasonable  rates  for  detention  of  cars 
sifter  sufficient  period  for  unloading,  without  specific  notice  to  shippers  or  con- 
signee. 

Cited  in  footnote  to  Fort  Worth  &  Denver  City  R.  Co.  v.  State,  70  L.R.A.  950, 
which  sustains  contract  by  which  railroad  company  gives  sleeping  car  company 
texclusive  right  to  run  cars  over  railroad. 
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Distinguished   in    St.   Louis    Southwestern    R.    Co.   v.   State,    8.1    Ark.    320,    122 
Am.  St.  Rep.  33,  107  S.  \V.  ]1SO,  holding  membership   in  car  service  association 
and  failure  of  the  latter  to  return  cars  to  its  line  not  sullicient  to  excuse  railroa'l 
for  failure  to  furnish  cars  to  shipper. 
Power  to   fix   demurraK'c   olijirjyes. 

Cited  in  Yazoo  &  I\l.  Valley  R.  Co.  v.  Keystone  Lumber  Co.  90  Miss.  406,  43 
So.  605,  13  Ann.  Cas.  900,  holding  that  railroad  commission  has  power  to  fix 
reciprocal  demurrage  charges;  Keystone  Lumber  Yard  v.  Yazoo  &  M.  Valley  R. 
Co.  97  Miss.  449,  53  So.  8,  holding  that  delayage  charge  under  rule  10  of  railroad 
commission,  is  not  penalty  within  Code  1906,  section  3101. 
Carrier's  lien  for  demurrage. 

Cited  in  note  (3  L.R.A.  (N.S.)   327)  on  carrier's  lien  for  demurrage. 

68  L.  R.  A.  736,  CARLTON  v.  PRICE,  121  Ga.  12,  48  S.  E.  721. 
Right   of    surety    to    intervene. 

Annotation  cited  in  Faricy  v.  St.  Paul  Invest.  &  Sav.  Soc.  110  Minn.  317,  125 
N.  W.  676,  on  right  of  surety  to  intervene  in  action  against  principal. 
Liability  of  surety. 

Cited  in  Booth  v.  Mohr,  125  Ga.  474,  54  S.  E.  147,  holding  sureties  bound  by 
valid  decree  against  principal;  Roney  v.  McCall,  128  Ga.  253,  57  S.  E.  503,  holding 
that  liability  of  surety  cannot  be  extended  by  implication. 

Cited  in  notes  (40  L.R.A. (N.S.)  701,  746;  132  Am.  St.  Rep.  766)  on  admissibil- 
ity  and  effect  against  surety  of  judgment  against  principal. 

Distinguished  in  Bedingfield  v.  First  Nat.  Bank,  4  Ga.  App.  205,  61  S.  E. 
30,  holding  that  surety  may  attack  judgment  by  affidavit  of  illegality  where 
court  had  no  jurisdiction. 

68   L.   R.    A.    752,   MY   MARYLAND   LODGE   NO.    186   v.   ADT,   100   Md.   238, 

59  Atl.  721. 
Injunction    nunin.st    boycotts. 

Cited  in  Loewe  v.  California  State  Federation  of  Labor,  139  Fed.  84,  granting 
injunction  to  prevent  labor  union  from  boycotting  manufacturer  to  compel  him  to 
unionize  his  factory ;  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  454,  22  L.R.A. 
(N.S.)  619,  128  Am.  St.  Rep.  492,  114  S.  W.  997;  Alfred  W.  Booth  &  Bro.  v. 
Burgess,  72  N.  J.  Eq.  185,  65  Atl.  226, — granting  injunction  against  labor  union 
to  enjoin  boycotting  manufacturer  by  means  of  threats  to  call  strike  of  employees 
of  anyone  using  his  products:  American  Federation  of  Labor  v.  Buck's  Stove 
&  Range  Co.  33  App.  D.  C.  105,  32  L.R.A. (N.S.)  761,  granting  injunction  to 
prevent  labor  union  from  publishing  defendant's  name  in  "We  don't  patronize" 
or  "Unfair"  list,  in  furtherance  of  a  boycott;  Pickett  v.  Walsh,  192  Mass.  588, 
6  L.R.A.  (N.S.)  1080,  116  Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638, 
holding  unlawful  strike  against  employer  for  purpose  of  compelling  him  to  aid 
in  favor  of  labor  union  in  controversy  with  another  party;  Klingel's  Pharmacy 
v.  Sharp  &  Dohme,  104  Md.  235,  7  L.R.A.(N.S.)  982,  118  Am.  St.  Rep.  399,  64 
Atl.  1029,  9  Ann.  Cas.  1184,  holding  unlawful  boycott  and  black  listing  of  retail 
drug  dealer  for  refusal  to  join  drug  association. 
Illegality  Of  conspiracy  to  Injure  one's  buHinexs. 

Cited  in  Kemp  v.  Division  No.  241,  153  111.  App.  377,  holding  that  if  no  trade 
dispute  exists  between  employer  and  employee  no  right  to  strike  exists. 

Cited  in  footnote  to  State  v.  Van  Pelt,  68  L.R.A.  760,  which  holds  conspiracy 
to  injure  one's  business  not  indictable  per  se. 
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Cited  in  notes   (16  L.R.A.(X.S.)    85,  96)   on  legality  of  "secondary  boycott"  by 
labor  union:    (1  B.  R.  C.  266)   on  liability  of  labor  union  for  boycott. 
Action   against   unincorporated  association. 

C'ited  in  Snowden  v.  Crown  Cork  &  Seal  Co.  114  Ind.  658,  80  Atl.  510,  Ann. 
Cas.  1912A,  679,  to  the  point  that  suit  may  be  brought  under  statute  as  it 
could  at  common  law  against  members  of  unincorporated  association. 

68  L.  R.   A.  760,  STATE  v.  VAX  PELT,   130  X.   C.  633,  49  S.  E.  177,  1  Ann. 

Cas.   495. 
Curing;    defect    in    indictment. 

Cited  in  State  v.  Cline,  150  X.  C.  859,  64  S.  E.  591,  holding  that  defect  in  indict- 
ment cannot  be  cured  by  averments  in  bill  of  particulars;    State  v.  Dewey,  139 
X.  C.  559,  51  S.  E.  937;  State  v.  Leeper,  146  X.  C.  675,  61  S.  E.  585    (dissenting 
opinion),  on  same  point. 
Rig-ht   to  bill   of  particulars'. 

Cited  in  State  v.  Long.  143  X.  C.  676,  57  S.  E.  349,  holding  that  defendant  may 
ask  for  bill  of  particulars,  setting  forth  more  fully  matters  charged  in  the  in- 
dictment:  Atlantic  Coast  Line  R.  Co.  v.  United  States,  94  C.  C.  A.  35,  168  Fed. 
177,  on  same  point. 
What    is    criminal    conspiracy. 

Cited  in  Harris  v.  Com.  113  Va.  755,  38  L.R.A.(N.S.)  463,  73  S.  E.  561,  holding 
that  combination  to  maintain  monopoly   in  fire   insurance  business  in   city   and 
control  rates  is  not  criminal  conspiracy. 
Right   to   declare   boycott. 

Cited  in  J.  F.  Parkinson  Co.  v.  Building  Trades  Council,  154  Cal.  008,  21 
L.R.A.(N.S-)  564,  98  Pac.  1027,  16  Ann.  Cas.  1165,  holding  that  members  of  labor 
union  may  lawfully  agree  not  to  work  for  an  employer  who  employs  nonunion 
men,  or  uses  material  supplied  by  one  employing  nonunion  men. 

Cited  in  footnote  to  My  Maryland  Lodge  v.  Adt,  68  L.R.A.  752,  which  sustains 
right  to  injunction  against  boycott. 

Cited  in  note  (103  Am.  St.  Rep.  491,  492,  494,  500,  503)   on  boycotting. 
Liability    for   interference    with    contract    of    employment. 

Cited  in  Holder  v.  Cannon  Mfg.  Co.  138  XT.  C.  310,  50  S.  E.  681,  denying 
recovery  for  procuring  discharge  of  plaintifT  where  his  employment  was  by  the 
day. 

68  L.  R.  A.  776,  AVERY  v.  STEWART,  136  X.  C.  426,  48  S.  E.  775. 

Followed  without  discussion  in  White  v.  Lipsitz,  151  X.  C.  26,  65  S.  E.  1101. 
Parol    trust    in    land. 

Cited  in  Russell  v.  Wade,  146  X*.  C.  121,  59  S.  E.  345,  holding  that  trust  arises 
where  two  persons  enter  into  option  to  purchase  land  and  title  is  taken  in  name 
of  one  upon  parol  agreement  that  the  other  is  to  have  half  interest;  Chadwick 
v.  Arnold,  34  Utah,  58,  —  L.R.A.  (X.S.)  — ,  95  Pac.  527,  holding  that  trust 
ex  maleficio  arises  where  one  purchases  at  mortgage  foreclosure  sale  under  promise 
to  convey  to  mortgagor  who  therefore  fails  to  appear  at  ^ale  or  to  redeem ; 
Peterson  v.  Hicks,  43  Wash.  416,  86  Pac.  634,  holding  that  constructive  trust 
arises  where  one  obtains  title  to  property,  which  he  could  not  otherwise  obtain, 
upon  oral  promise  to  give  bond  for  deed  to  a  third  person;  Harrell  v.  Hagan,  150 
N.  C.  244,  63  S.  E.  952,  on  trust  in  laud  by  parol  agreement  in  relation  thereto. 

Cited  in  note  (39  L.R.A. (X.S.)  910,  911)  on  grantee's  oral  promise  to  grantor 
as  giving  rise  to  constructive  trust. 
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Distinguished  in  Faust  v.  Faust,  144  X.  C.  380,  57  S.  E.  22,  holding  that  con- 
veyance of  land  upon  parol  promise  by  grantee  to  pay  a  third  party  a  sum  of 
money  does  not  create  a  trust  in  the  land;  Gaylord  v.  Gaylord,  150  N.  C.  227,  63 
S.  E.  1028,  holding  that,  in  absence  of  fraud,  no  parol  trust  in  favor  of  grantor 
can  be  shown  where  conveyance  is  by  warranty  deed  with  full  covenants. 
—  Evidence. 

Cited  in  Taylor  v.  Wahab,  154  N.  C.  224,  70  S.  E.  173,  holding  that  where 
competent  evidence  is  introduced  to  establish  parol  trust,  it  is  duty  of  judge  to 
submit  it  to  jury;  Xewkirk  v.  Stevens,  152  N.  C.  502,  67  S.  E.  1013,  holding  evi- 
dence of  parol  agreemeent  creating  a  trust  in  land  admissible;  Davis  v.  Kerr, 
141  N.  C.  17,  53  S.  E.  519,  holding  parol  declarations  and  also  conduct  of  grantee 
in  dealing  with  the  property  admissible  to  establish  trust;  Chappell  v.  White,  146 
X.  C.  573,  60  S.  E.  635,  holding  parol  evidence  inadmissible  to  establish  a  trust 
in  favor  of  another  in  land  given  by  devise. 

When    nonsuit    is    proper. 

Cited  in  Busbee  v.  Western  Xorth  Carolina  Land  &  Lumber  Co.  151  N.  C.  514, 
66  S.  E.  577,  holding  that  nonsuit  should  not  be  granted  where  there  is  any  evi- 
dence tending  to  sustain  plaintiff's  claim;  Lehew  v.  Hewett,  138  X.  C.  10,  50  S. 
E.  459,  holding  that  where  any  evidence  tends  to  sustain  plaintiff's  claim  it 
should  be  submitted  to  jury  under  proper  instructions;  Jackson  v.  Farmer,  151 
X'.  C.  281,  65  S.  E.  1008.  holding  that  jury  should  have  been  instructed  to  find  for 
defendant  in  action  to  establish  a  trust,  where  no  evidence  tended  to  show  any 
agreement  creating  a  trust;  Millhiser  v.  Leatherwood,  140  N.  C.  235,  52  S.  E. 
782,  holding  that  in  appeal  from  judgment  of  nonsuit,  plaintiff  is  entitled  to 
award  of  new  trial  if  evidence  in  his  favor  tends  to  sustain  his  claim  if  true. 
Sufficiency  of  denial. 

Cited  in  Chicago,  R.  I.  &  E.  P.  R.  Co.  v.  Wertheim,  15  N.  M.  508,  30  L.R.A. 
(X.S.)  775,  110  Pac.  573,  Ann.  Cas.  1912C,  148,  holding  that  denial  upon  informa- 
tion and  belief  of  matters  necessarily  within  knowledge  is  not  permissible; 
Sanders  v.  Sanders,  157  X.  C.  232,  72  S.  E.  876,  holding  that  no  order  should 
be  made  in  divorce  action,  based  on  jurisdictional  affidavit,  which  will  deprive  de- 
fendant of  his  property,  unless  facts  appear  upon  which  plaintiff's  information  and 
belief  are  founded;  Streator  v.  Streator,  145  X.  C.  338,  59  S.  E.  112,  holding 
denial  on  information  and  belief  insufficient  where  complaint  alleges  that  defend- 
ant took  title  under  oral  agreement  that  it  was  to  be  held  in  trust. 

Cited  in  notes   (30  L.R.A.  (X.S.)    774)   on  denials  upon  information  and  belief, 
or  of  knowledge  or  information  sufficient  to  form  belief,  as  to  matters  presump- 
tively within  pleader's  knowledge;    (133  Am.  St.  Rep.  109)  as  to  when  denials  on 
information  and  belief  are  permissible. 
iMradi  niis  as  evidence. 

Cited  in  Willis  v.  Western  U.  Teleg.  Co.  150  X.  C.  324,  64  S.  E.  11,  holding  fail- 
ure to  deny  allegation  in  complaint  in  answer,  admissible  as  evidence  of  the 
truth  of  the  allegation  though  amended  answer  denying  it  was  filed  subsequently. 

<i8  L.  R.  A.  783,  TERRITORY  v.  XEWMAX,  13  X.  M.  98,  79  Pac.  706,  813. 
Practice    of   medicine    within    license   net. 

Cited  in  Territory  v.  Lotspeich,  14  X.  M.  415,  94  Pac.  1025,  on  meaning  of  term 
"practice  of  medicine"  as  used  in  statute. 

Cited  in  footnotes  to  State  v.  Yegg,  69  L.R.A.  504,  which  holds  license  required 
of  opthalmologist  who  prefixes  letters  "Dr."  on  sign  and  on  notices  in  which  he 
undertakes  to  correct  certain  diseased  conditions  by  fitting  glasses  to  eyes;  State 
L.  R.  A.  Au.  Vol.  VI.— 78. 
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v.  Marble,  70  L.R.A.  835,   which  upholds  statute  exacting  license  fee  from  one 
giving  Christian  Science  treatment  for  fee. 

«8  L.  R.  A.  788,  KANE  v.  ERIE  R.  CO.  67  C.  C.  A.  653,  133  Fed.  681. 

Subsequent  appeal  in  73  C.  C.  A.  672.  142  Fed.  683. 

Validity  of  statute   s-overiiiiijf  liability   of  railroad  com  puny    for   injuries 
to    employees. 

Cited  in  Swoboda  v.  Union  P.  R.  Co.  87  Xeb.  206,  138  Am.  St.  Rep.  483,  127 
X.  W.  215,  holding  that  statute  providing  that  railroad  companies  shall  be 
liable  to  employees  for  injury  caused  by  negligence  of  fellowservants  is  con- 
stitutional; McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  357,  33  L.R.A.  (X.S.) 
715,  108  X.  W.  902,  holding  valid  amendment  to  Fellow  Servant  Act  providing 
that  no  contract  for  insurance  benefit  entered  into  prior  to  injury  shall  be  a 
defense  to  recovery  for  personal  injury  to  railway  employees. 

Cited  in  note  (12  L.R.A.(X.S.)   1043)   on  validity  of  statute  abrogating  fellow- 
-servant  rule. 
Following;    of    state    court    decisions    in    Federal    courts. 

Cited  in  Wind  River  Lumber  Co.  v.  Frankfort  M.  Acci.  &  Plate  Glass  Ins.  Co. 
116  C.  C.  A.  160,  196  Fed.  343,  holding  that  Federal  courts  will  not  declare  state- 
statute  unconstitutional  in  advance  of  decision  of  highest  court  of  state  unless 
case  imperatively  demands  its  action. 

Cited  in  note  (40  L.R.A.  (X.S.)  396,  439)  on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
federal  courts. 

38  L.  R.  A.  792,  STATE  EX  REL.  SHEETS  v.  UNION  DEPOT  CO.  71   Ohio  St. 

379,  73  X.  E.  633,  2  Ann.  Cas.  186. 
Rig-ht   of  railroad   to  g-rant   exclusive   hack  and   transfer    rights  at    depot. 

Cited  in  Oregon  Short  Line  R.  Co.  v.  Davidson,  33  Utah,  376,  16  L.R.A. (X.S.) 
777,  94  Pac.  10,  14  Ann.  Cas.  489,  holding  that  railroad  may  grant  to  one  party, 
exclusive  right  to  solicit  patronage  for  its  hack  and  transfer  line  in  its  depot  and 
grounds. 

Cited  in  note   (16  L.R.A.  (N.S.)   778)   on  right  to  discriminate  between  solicit- 
ors of   patronage  at  depots,  wharves,  etc. 
Contracts    in    restraint   of    trade. 

Cited  in  United  States  Teleph.  Co.  v.  Middlepoint  Home  Teleph.  Co.  13  Ohio 
C.  C.  X.  S.  348,  32  Ohio  C.  C.  27,  sustaining  contract  for  exclusive  interchange 
of  business  by  local  and  long  distance  telephone  companies. 

68  L.  R.  A.  790.  BLACK  v.  BOSTON  ELEV.  R.  CO.  187  Mass.  172,  72  X.  E.  970. 
Liability    of    street    railway. 

Cited  in  Kiley  v.  Boston  Elev.  R.  Co.  207  Mass.  544,  31  L.R.A.  (X.S.)  1155,  93 
N.  E.  632,  holding  that  railway  company  is  not  liable  for  injury  to  boy  coasting 
across  track  where  motorman  did  not  see  him  and  could  not  in  exercise  of  reas- 
onable care  have  seen  him  in  time  to  avoid  accident. 

Cited  in  note  (118  Am.  St.  Rep.  478)  on  duties  and  liabilities  of  street  rail- 
way companies  toward  passengers. 

Distinguished  in  Finnick  v.  Boston  &  N.  Street  R.  Co.  190  Mass.  385,  77  X.  E. 
500,  sustaining  verdict  against  street  railway  for  colliding  with  and  injuring 
milkwagon  at  crossing  where  car  was  running  at  high  speed  without  sounding 
gong,  at  time  when  no  cars  were  usually  run  at  this  place. 
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—  Ilnrden    of    proof. 

Annotation  cited  in  Lincoln  Traction  Co.  v.  Shepherd,  74  Neb.  375,  107  X.  W. 
764,  holding  that  in  action  against  street  railway  for  negligence  causing  personal 
injury,  burden  is  upon  plaintiff  1o  establish  the  negligence. 
Presumption   of   negligence   from    injury   to   passenger. 

Cited  in  notes  (2  L.R.A.  ( X.S.)  720)  on  presumption  of  negligence  from  injury 
to  passenger  by  collision  of  car  with  vehicle  not  under  carrier's  control;  (13 
L.I!. A. (X.S.)  610)  on  presumption  of  negligence  from  injury  to  passenger;  (113 
Am.  St.  Rep.  1026)  on  presumption  of  negligence  from  collisions,  derailment  or 
parting  of  trains. 

68  L.  R.  A.  810,  MYATT  v.  PONCA  CITY  LAND  &  IMPROV.  CO.  14  Okla.  18!), 

78  Pac.  385. 
Rig-lit    to    question    authority    of    corporation. 

Cited  in  Lafferty  v.  Evans,  17  Okla.  254,  21  L.R.A.(X.S.)  372,  87  Pac.  304, 
holding  that  deed  by  corporation  having  no  power  under  its  charter  to  convey 
land  is  void  and  may  be  questioned  by  grantee  in  action  to  foreclose  mortgage. 

68  L.  R.  A.  826,  BURTOX  v.  AXTHOXY,  46  Or.  47,  114  Am.  St.  Rep.  847,  79 
Pac.  185. 

68  L.  R.  A.  829,  ROSS-MEEHAX  FOUNDRY  CO.  v.  ROYER  WHEEL  CO.  113 

Temi.  ->7(),  83  S.  W.  167,  3  Ann.  Cas.  898. 
Itijihis    niuler   contract    for    purchase    anil    delivery    in    instalment)*. 

Cited  in  Los  Angeles  Gas  &  Electric  Co.  v.  Amalgamated  Oil  Co.  156  Cal.  781, 
106  Pac.  55,  holding  that  where  plaintiff  has  contracted  to  purchase  all  oil 
used  by  him  in  his  business  to  be  paid  for  monthly  he  cannot  maintain  suit  for 
defendant's  refusal  to  deliver  without  showing  compliance  on  his  part  with  terms 
of  the  contract. 

Cited  in  note  (32  L.R.A. (X.S.)  3)  on  rescission  of  sale  for  failure  to  pay  for 
instalment. 

-68  L.  R.  A.  833,  WILSON  v.  FREEMAN,  29  Mont.  470,  75  Pac.  84. 
Location    of    milling   claims Description. 

Cited  in  Dolan  v.  Passmore,  34  Mont.  279,  85  Pac.  1034;  Helena  Gold  &  Iron  Co. 
T.  Baggaley,  34  Mont.  469,  87  Pac.  455, — holding  that  statute  governing  descrip- 
tion in  declaratory  statement  for  location  of  mining  claim  must  be  substantially 
.complied  with. 

Cited  in  note  (7  L.R.A.  (X.S.)   768.  881,  882,  884)   on  location  of  mining  claim. 

Evidence    admissible    under    adverse    claim. 

Cited  in  Knutson  v.  Fredlund,  56  Wash.  638,  106  Pac.  200,  holding  that  one 
-claiming  title  under  invalid  relocation,  cannot  attack  original  location  by  evi- 
dence of  failure  to  do  required  assessment  work;  Milwaukee  Gold  Extraction  Co. 
v.  Gordan,  37  Mont.  224,  95  Pac.  91)5,  holding  that  where  one  asserts  adverse 
right  to  mining  claim  but  fails  to  substantiate  his  claim,  he  will  not  be  heard 
to  defeat  locator's  claim  by  showing  insufficiency  of  declaratory  statements. 
—  Relocation. 

Cited  in  Lockhart  v.  Farrell,  31  Utah,  160,  86  Pac.  1077.  on  validity  of  re- 
location of  mining  claim,  citing  also  annotation  on  this  point. 

Annotation  cited  in  Swanson  v.  Kettler,  17  Idaho,  338,  105  Pac.  1059;  Xash 
v.  McXamara,  30  Xev.  141,  16  L.R.A. (X.S.)  175,  133  Am.  St.  Rep.  694,  93  Pac. 
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405,  holding  that  relocation  of  claim  after  time  for  doing  assessment  work  has 
expired  will  prevail  over  a  relocation  made  prior  to  expiration  of  such  time 
and  while  original  location  still  valid;  Lockhart  v.  Farrell,  31  Utah,  167,  86  Pac. 
1077,  as  criticising  the  decision  in  Lavagnino  v.  Uhlig,  198  U.  S.  443,  for  being 
in  conflict  with  prior  decisions  as  to  right  of  relocator  of  mining  claim  prior  to 
forfeiture  of  senior  location. 

Cited  in  notes  (16  L.R.A. (N.S.)  162)  on  respective  rights  of  relocators  of 
mining  claim  before,  and  after,  abandonment  or  forfeiture  of  senior  location; 
(38  L.R.A.  (X.S.)  1121,  1123)  on  when  mining  claim  becomes  segregated  from 
public  domain  so  as  to  be  no  longer  subject  to  requirements  as  to  assessment 
work  or  liable  to  relocation. 

68  L.  R.  A.  849,  COOPER  v.  FLEMMING,  114  Tenn.  40,  84  S.  W.  801. 
Advice    of   counsel    as    defense    to    malicious    prosecution. 

Cited  in  note  (18  L.R.A.  (X.S.)  51,  54,  68)  on  advice  of  counsel  as  defense  to 
action  for  malicious  prosecution. 

68  L.  R.  A.  852,  SLOVER  v.  COAL  CREEK  COAL  CO.  113  Tenn.  421,  100  Am. 
St.  Rep.  851,  82  S.  W.  1131. 

68  L.  R.  A.  859,  CLAIRBORXE  v.  STATE,  113  Tenn.  261,  106  Am.  St.  Rep.  833r 

83  S.  W.  352. 
What    constitutes    "breaking:    and    entering:." 

Cited  in  People  v.  White,  153  Mich.  622,  17  L.R.A. (X.S.)  1105,  117  N.  W. 
161,  15  Ann.  Cas.  927,  holding  that  raising  window  which  was  partly  open,  and 
held  in  place  only  by  its  own  weight,  and  entering  through  it  constitutes  "break- 
ing and  entering"  within  definition  of  burglary. 

Cited  in  notes  (17  L.R.A. (X.S.)  1103)  on  burglary  by  raising  partly  open 
window;  (139  Am.  St.  Rtep.  1049)  on  breaking  and  entry  in  burglary. 

68  L.  R.  A.  860,  DEE  v.  KIXG,  77  Vt.  230,  59  Atl.  839. 
Incompetency   of  -witness. 

Cited  in  Boyce  v.  Bolster,  79  Vt.  42,  64  Atl.  79,  holding  married  woman  in- 
competent to  testify  in  favor  of  husband  unless  objection  waived  by  other  party. 
—  Waiver. 

Cited  in  Comstock  v.  Jacobs,  84  Vt.  281,  78  Atl.  1017,  Ann.  Cas.  1913A,  679, 
holding   that    in   assumpsit   by   administrator    for   money   received   by   defendant 
from   intestate,   plaintiff   by   calling   defendant   and   examining   him   waived   his 
statutory  incompetency. 
Creation   of  easement. 

Cited  in  note  (26  L.R.A. (X.S.)  323,  346,  348)  on  easements  created  by  sever- 
ance of  tract  with  apparent  benefit  existing. 

68  L.  R.  A.  864,  XORFOLK  &  W.  R.  CO.  v.  FRITTS,  103  Va.  687,  106  Am.  St. 

Rep.   911,   49    S.   E.   971. 
liability   of   railroad    for   fires    froiu    sparks Burden    of    proof. 

Cited  in  Xorfolk  &  W.  R.  Co.  v.  Thomas,  110  Va.  630,  66  S.  E.  817,  holding 
that  where  plaintiff  has  shown  that  fire  was  started  by  engine  of  defendant, 
burden  is  on  defendant  to  show  that  it  had  availed  itself  of  all  best  mechanical 
contrivances  in  use,  for  arresting  sparks;  Phillips  v.  Southern  R.  Co.  109  Va.  437, 
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63  S.  E.  998,  holding  that  where  fire  from   sparks  emitted   by  engine,   has  been 
proven,  burden  is  upon  railroad  to  prove  that  it  was  not  negligent. 
—  Degree  of  care. 

Cited  in  Continental  Ins.  Co.  v.  Chicago  &  N.  W.  R.  Co.  07  Minn.  480,  5  L.R.A. 
i(N.S.)  110,  107  X.  W.  548,  holding  that  degree  of  care  required  of  railroad  must 
be  proportionate  to  the  clanger  resulting  from  failure  to  exercise  it  under  the 
-circumstances. 

68  L.  R.  A.  867,  LEWIS  v.  APPERSOX,  103  Va.  624,  106  Am.  St.  Rep.  903,  49 

S.  E.  978. 
Sar   of   dower. 

Cited  in  Fraser  v.  Stokes,  112  Va.  340,  71  S.  E.  545,  holding  that  widow  will 
not  be  deprived  of  her  dower,  unless  it  is  barred  by  statutory  requirements  for 
that  purpose;  Stromme  v.  Rieck,  107  Minn.  182,  131  Am.  St.  Rep.  452,  1.1!) 
N.  W.  948,  holding  that  signing  as  witness  to  husband's  executory  contract  to  sell 
realty,  is  not  such  consent  by  wife  as  will  render  it  enforceable  against  her. 
— —  By  estoppel. 

Cited  in  note  (3  L.R.A.  (X.S.)  972)  on  conduct  during  husband's  lifetime  as 
estoppel  to  claim  of  dower. 

68  L.  R.  A.  871,  PEOPLE  v.  MOL,  137  Mich.  692,  100  X.  W.  913,  4  Ann.  Cas. 
960. 

Followed  without  discussion  in  People  v.  Ellen,  138  Mich.  35,  100  N.  W.  1008. 
Evidence  in  prosecution  involving  conspiracy. 

Cited  in  Com.  v.  Stuart,  207  Mass.  568,  93  X.  E.  825,  holding  that  declarations 
made  after  object  of  conspiracy  had  been  attained,  relating  to  disposal  of  fruit 
•of  conspiracy,  is  admissible  against  fellow  conspirator  not  present  when  made; 
State  v.  Dilley,  44  Wash.  217,  87  Pac.  133,  holding  in  prosecution  for  robbery,  a 
letter  written  by  one  of  several  defendants  subsequent  to  the  robbery,  admissible 
-where  suggesting  line  of  evidence  for  defense. 
Authority  of  officer  ns  element  of  bribery. 

Cited  in  notes   (116  Am.  St.  Rep.  42;  15  L.R.A.(N.S.)   1174)   on  jurisdiction  or 
authority  of  officer  to  act  as  element  of  bribery. 
Right   of   Jnrors   to   act   on   own   knowledge. 

Cited  in  note  (37  L.R.A.  (X.S.)  791)  on  right  of  jurors  to  act  on  own  knowl- 
«dge. 

68  L.  R.  A.  889,  STATE  v.  BROWX,  37  Wash.  97,   107  Am.  St.   Rep.   798,  79 

Pac.  635. 

Followed  without  discussion  in  State  v.  Littooy,  37  Wash.  693,  79  Pac.  1135. 
Validity  of  acts  regulating;  certain  employments. 

Cited  in  note  (2  L.R.A. (X.S.)  392)  on  right  of  unlicensed  to  recover  for 
services  rendered  by  licensed  person. 

Distinguished  in  Re  O'Neill,  41  Wash.  183,  3  L.R.A. (X.S.)  563,  83  Pac.  104, 
6  Ann.  Cas.  869,  holding  valid  act  providing  that  only  authorized  agent  of  rail- 
way company  shall  be  permitted  to  sell  tickets  for  railway  transportation; 
State  ex  rel.  Mackintosh  v.  Rossman,  53  Wash.  2,  21  L.R.A. (X.S.)  822,  101  Pac. 
357,  17  Ann.  Cas.  625,  holding  valid  act  defining  barratry  and  disbarment  of 
attorney  permissible  for  violation  thereof. 

«8  L.  R.  A.  893,  ROLLER  v.  ROLLER,  37  Wash.  242,  107  Am.  St.  Rep.  805,  79 
Pac.  788,  3  Ann.  Caa.  1. 
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68  L.  R.  A.  895,  DIXON  v.  NORTHERN  P.  R.  Co.  37  Wash.  310,  107  Am.  St. 

Rep.  810..   79  Pac.  943,  2   Ann.   Cas.   620. 
Liability  of  railroad  company  for  nets  of  employees. 

Cited  in  footnote  to  Barmore  v.  Vicksburg  S.  &  P.  R.  Co.  70  L.R.A.  627,  which 
holds   master  intrusting  custody  and  control   of  dangerous  appliance  or   agency 
to  management   of   servant  answerable   for   exercise   of    latter's  judgment    in    its- 
use. 
—  Ejection    of   trespasser. 

Cited  in  Golden  v.  Northern  P.  R.  Co.  39  Mont.  450,  34  L.R.A.  (N.S.)  1160', 
104  Pac.  549,  18  Ann.  Cas.  886,  holding  that  brakeman  has  prima  facie  authority 
to  eject  trespassers  from  train;  Chicago  City  R.  Co.  v.  Cooper,  128  111.  App.  532, 
holding  street  railway  company  not  liable  for  act  of  motorman  in  ejecting 
trespasser  in  absence  of  showing  that  he  was  acting  within  his  authority. 

Cited   in  note    (13  L.R.A. (N.S.)    367,   370)    on   liability  of   railroad  for  negli- 
gence in  ejecting  trespasser  from  moving  train. 
Admisaibility    of    statements    as    res    sesta?. 

Cited  in  Ft.  Wayne  &  W.  Valley  Traction  Co.  v.  Roudebush,  173  Ind.  63,  88" 
N.  E.  676,  holding  admissible,  declarations  of  motorman  while  lying  in  wreck  one 
minute  after  collision;  Britton  v.  Washington  Water  Power  Co.  59  Wash.  443,  33 
L.R.A. (N.S.)  Ill,  140  Am.  St.  Rep.  858,  110  Pac.  20,  holding  that  where  after 
fall  from  street,  car,  boy  remained  unconscious  for  eight  days,  his  statement, 
made  at  once  upon  becoming  conscious,  that  conductor  kicked  him  off  steps,  is- 
admissible  as  part  of  res  gestae;  Walters  v.  Spokane  International  R.  Co.  58  Wash. 
298,  42  L.R.A. (N.S.)  923,  108  Pac.  593,  holding  that  statements  of  conductor  of 
derailed  train  as  to  cause  of  accident  made  two  hours  after  accident  were  admis- 
sible as  part  of  res  gestae;  Cromeenes  v.  San  Pedro,  L.  A.  A:  S.  L.  R.  Co~ 
37  Utah,  491,  109  Pac.  10,  Ann.  Cas,  1912C,  307,  holding  that  party  making 
declaration  must  in  some  way  be  actor  or  participator  in  event  to  which  his 
declaration  relates  in  order  to  make  such  declarations  part  of  res  gestae:  Swan- 
son  v.  Pacific  Shipping  Co.  60  Wash.  95,  110  Pac.  795,  holding  that  in  action 
for  injury  through  negligent  acts  of  ship's  crew,  remark  made  by  captain  at 
time  to  effect  that  crew  would  be  killing  someone  next,  is  admissible;  Starr  v. 
J£tna  L.  Ins.  Co.  41  Wash.  210,  4  L.R.A.  (N.S.)  643,  83  Pac.  113,  Holding  admis- 
sible statements  by  injured  person,  made  to  physician  an  hour  after  accident 
when  so  badly  injured  that  both  arms  had  to  be  amputated  and  death  resulted 
within  thirty-six  hours. 

Cited  in  note  (20  L.R.A.  (N.S.)  141)  on  nonparticipation  in  accident  or  all'ray 
as  rendering  one's  statements  or  exclamations  inadmissible  as  res  gestae. 

68  L.   R.   A.  901,  NORMILE  v.   WHEELING  TRACTION   CO.   57   W.   Va.   132, 

49  S.  E.  10.30. 
Joinder  of  hnsband   in  action  by   wife. 

Cited  in  Stevens  v.  Friedman,  58  W.  Va.  83,  51  S.  E.  132,  holding  that  mar- 
riage of  female  plaintiff  in  action  for  assault  and  battery  is  not  cause  for 
abatement,  and  husband  does  not  become  necessary  party  plaintiff;  Mitchell  v. 
Penny,  66  W.  Va.  662,  26  L.R.A. (N.S.)  791,  135  Am.  St.  Rep.  1046,  66  S.  E. 
1003,  holding  that  husband  may  be  joined  as  plaintiff  in  action  by  wife  concern- 
ing her  separate  estate. 
Liability  for  injuries  from  prematurely  starting  car. 

Cited  in  Duty  v.  Chesapeake  &  O.  R.  Co.  70  W.  Va.  24,  73  S.  E.  331,  holding 
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that  it  is  actionable  negligence  to  start  train  while  passengers  are  obviously  in 
act  of  getting  on  it. 

Cited  in  notes   (4  L.R.A.  (X.S.)    5">8,  5r>9)    on  starting  street  car  before  passen- 
ger is  seated;    (118  Am.   St.  Rep.  471)    on  duties  and  liabilities  of  street   rail- 
way companies   in  taking  up   passengers. 
Care   required   in   sndden    em erjje iicy. 

Cited    in    note    (37    L.R.A.  (X.S.)    4ti)    on    care    required   in    sudden    emergency 
caused  by  negligence  of  defendant. 
Kiivlit    of   murried    \\  0111:111    l<>    recover    for    loss   of    «-:i  m  i  ii;,*.. 

Cited  in  note  (20  L.R.A.  (X.S.)  217)  on  right  of  married  woman  to  recover 
for  loss  of  time,  services,  wages,  or  impaired  capacity  to  labor. 

(iS  L.  R.  A.  908,  NEWMAN  v.  KAY.  57  W.  Ya.  98,  49  S.  E.  926,  4  Ann.  Cas.  39. 
Contracts    of   sale    of    land Construction* 

Cited  in  Armstrong  v.  Ross,  01  W.  Ya.  42,  f>5  S.  E.  895,  holding  that  agreement 
to  convey  will  be  enforced  only  in  accordance  with  intent  and  meaning  of  parties- 
without  reference  to  technical  rules  governing  deeds;  Kendall  v.  Wells,  126  Ga. 
346,  55  S.  E.  41,  holding  that  vendee  cannot  recover  for  deficiency  in  parcel 
of  land  sold  in  gross,  though  number  of  acres  is  specified  in  deed. 
— —  Evidence. 

Cited  in  Stevenson  v.  Yolio,  63  W.  Ya.  148,  59  S.  E.  954,  holding  that  situation 
of  parties,  conduct  at  time  of  making  contract,  subsequent  acts  with  reference 
thereto,  and  peculiar  nature  and  situation  of  subject-matter  only  may  be  con- 
sidered in  construing  ambiguous  contract;  Winton  v.  McGraw,  60  W.  Va.  100, 
54  S.  E.  506,  holding  same  as  to  deed  ambiguous  on  question  whether  sale  wa» 
in  gross,  or  by  the  acre. 
Rescission. 

Cited  in  Bruner  v.  Miller,  59  W.  Ya.  40,  52  S.  E.  995,  holding  that  equity  will 
grant  rescission  of  lease  of  land  for  misrepresentation  as  to  quantity  and  quality 
of  the  land  leased. 

Distinguished  in  Cleavenger  v.  Sturm,  59  W.  Va.  666,  53  S.  E.  593,  holding 
that  equity  will  not  enforce  specific  performance  of  contract  tainted  with  fraud. 
Limitations  and  laches  as  affecting  relief  In  equity. 

Cited  in  Davisson  v.  Smith,  60  W.  Ya.  422,  55  S.  E.  466,  holding  statute  of 
limitations  not  applicable  to  action  for  setting  aside  conveyance  made  upon 
sole  consideration  of  usurious  interest. 

68  L.  R.  A.  925,  FOWLKES  v.  LEA,  84  Miss.  509,  36  So.  1036,  2  Ann.  Cas.  466. 
Aflmlttxinlltty  of  parol   evidence  as  to   consideration   in   written   contract. 

Cited  in  Gibbons  v.  Joseph  Gibbons  Consol.  Min.  &  Mill.  Co.  37  Colo.  106, 
80  Pac.  94,  11  Ann.  Cas.  323,  holding  parol  evidence  admissible  to  deny  receipt  of 
consideration  recited  as  received  in  bill  of  sale. 

Cited  in  note  (25  L.R.A. (N.S.)   1197)   on  parol  evidence  as  to  consideration  of 
deed. 
Limitation    of    actions. 

Cited  in  Masonic  Ben.  Asso.  v.  First  State  Bank,  99  Miss.  633,  55  So.  408, 
holding  that  where  bank  renders  depositor  statement  showing  balance  statute  of 
limitations  will  run  as  to  any  excess  claimed,  from  date  of  rendition  of  state- 
mcnt-  Parker  v.  Carter,  91  Ark.  167,  134  Am.  St.  Rep.  60,  120  S.  W.  836, 
holdin-  that  where  contract  which  need  not  be  in  writing,  is  reduced  to  writing 
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and  accepted  by  the  parties,  it  is  governed  by  the  statute  of  limitations  relating 
to  written  contracts. 

68  L.  R.  A.  934,  JOHNSTON  v.  CHARLES  ABRKSCH  CO.  ]23  Wis.  130,  107  Am. 

St.  Rep.  995,  101  N.  W.  395. 
Hi--,  lit    to   i  1:011  r;;  IK-I-    taken   in   agent'n    name. 

Cited  in  Kellner  v.  Fire  Asso.  of  Philadelphia,  128  Wis.  240,  116  Am.  St.  Rep. 
45,  106  N.  W.  1060,  holding  that  owner  of  goods  in  custody  of  carrier  may  recover 
for  its  loss  by  fire,  where  carrier  had  insurance  policy  covering  goods  in  its 
custody. 

Cited  in  note  (13  L.R.A.  (N.S.)  153)  on  right  to  insurance  taken  in  agent's 
name. 

Distinguished   in   Bradley  v.   Brown.   78   Neb.   837,   13   L.R.A. (N.S.)    1,54.    126 
Am.  St.  Rep.  677,  112  N.  W.  331,  holding  that  where  agent  becomes  personally 
liable  for  his  principal's  goods  in  his  custody,  the  principal   cannot  recover  on 
policy  taken  by   agent   for  his  own   protection. 
Rig-lit    of    third    person    to    recover   on    contract. 

Cited  in  R.  Connor  Co.  v.  .Etna  Indemnity  Co.  136  Wis.  21,  115  N.  W.  811, 
holding  that  contractor's  bond  to  school  district  to  protect  it  from  liability  for 
labor  and  material,  inures  to  benefit  of  third  party  who  subsequently  furnishes 
material,  and  he  may  sue  thereon;  United  States  Gypsum  Co.  v.  Gleason,  135 
YVis.  544,  17  L.R.A. (N.S.)  908,  116  N.  W.  238,  holding  same  as  to  contractor's 
bond  to  county. 
Action  in  tort  or  on  contract. 

Cited  in  Kindinger  v.  Behnke,  150  Wis.  561,  137  N.  W.  777,  holding  that  action 
for  damages  on  account  of  destruction,  alteration  and  injuries  to  sawmill  prop- 
erty leased  by  plaintiff  to  defendant  was  based  upon  alleged  breach  of  covenants 
of  lease  and  to  state  action  on  contract. 

68  L.  R.  A.  940,  SMITH  v.  WILLING,  123  Wis.  377.  101  N.  W.  692. 
Relief  against  judgment   entered   upon    cognovit. 

Distinguished  in  Eller  v.  Miller,  141  Wis.  227,  124  N.  W.  2o8,  holding  injunc- 
tion not  warranted  upon  threat  to  enter  excessive  judgment  upon  judgment  note 
in  absence  of  showing  that  maker  would  not  have  adequate  remedy  in  case  the 
judgment  was  entered. 

68   L.   R.  A.   945,   PIETSCH   v.  MILBRATH,   123   Wis.   647,   107   Am.   St.   Rep. 

1017,  101  N.  W.  388,  102  N.  W.  342. 
Liability    of    promoters    of   corporation. 

Cited  in  Simon  v.  Weaver,  143  Wis.  341,  127  N.  W.  950,  holding  that  com- 
plaint alleging  that  promoters  of  corporation  collusively  and  fraudulently  con- 
spired to  and  did  actually,  without  giving  equivalent  therefor  deplete  treasury 
of  corporation,  of  certain  sums,  states  cause  of  action;  Mason  v.  Carrothers,  105 
Me.  401,  74  Atl.  1030;  Old  Dominion  Copper  Min.  &  Smelting  Co.  v.  Bigelow, 
203  Mass.  177,  184,  40  L.R.A.(N.S.)  327,  330,  39  N.  E.  193,— holding  promoter 
liable  to  corporation  for  misrepresentations  as  to  value  of  property  turned  over 
\o  it  in  payment  for  stock;  Torrey  v.  Toledo  Portland  Cement  Co.  158  Mich.  355, 
122  N.  W.  614,  holding  promoters  selling  stock  upon  representations  that  they 
\iad  paid  par  value  for  their  own  stock,  liable  to  corporation  for  unpaid  par 
value  of  their  stock. 
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Cited  in  note   (18  L.R.A. (N.S.)    1118,  11.34)   on  duty  and  liability  of  promoters- 
to  corporation  and  its  members. 
Running;   of   statute   of   limitations    In    case   of    fraud. 

Cited  in  Charmley  v.  Ciumnley,  12;-)  \Yis.  308,  110  Am.  St.  Rep.  827.  103  N. 
W.  1106,  holding  that  statute  of  limitations  continues  to  run  as  to  transaction 
between  husband  and  wife,  where  it  had  commenced  to  run  before  they  became 
adverse  parties;  Figgc  v.  Bergenthal,  130  Wis.  621,  109  N.  W.  581*  holding 
that  where  action  at  law  and  equity  are  concurrent,  action  in  equity  is  barred 
where  action  at  law  is  barred,  although  fraud  was  not  discovered  at  time  right  of 
action  accrued;  State  v.  Chicago  &  N.  W.  R.  Co.  132  Wis.  361,  112  N.  W°  515, 
holding  that  statute  runs  against  right  of  state  to  recover  license  fees  from 
railway  company  from  time  right  of  action  accrues,  though  not  discovered  on 
account  of  fraudulent  reports  made  by  company;  Rowell  v.  Smith,  123  Wis. 
528,  102  N.  W.  1,  3  Ann.  Cas.  773,  on  statute  of  limitations  as  being  a  bar  to- 
an  action  though  fraud  had  not  been  discovered  at  time  action  accrued. 
Res  jncllcata. 

Cited  in  Foster  v.  Rowe,  132  Wis.  270,  111  N.  W.  688,  holding  question  decided1 
by  state  supreme  court  res  judicata  though   Federal  question  was  involved,  but. 
not   directly   in   issue. 
Estoppel    <»    assert    statute    of    limitations. 

Cited  in  Williams  v.  J.  L.  Gates  Land  Co.  146  Wis.  60,  130  N.  W.  880,  holding 
that  application  of  statute  of  limitations  cannot  be  avoided  by  showing  facts 
that  might  ordinarily  constitute  estoppel  in  pais;  Guile  v.  La  Crosse  Gas  & 
Electric  Co.  145  Wis.  160.  130  N.  W.  234,  holding  that  person  causing  injury  by 
negligence  may  estop  himself  from  insisting  that  statutory  notice  was  not 
served  upon  him. 

68  L.  R.  A.  056,  KOERBER  v.  PATEK,  123  Wis.  453,  102  N.  W7.  40. 
Rig-hts   in   dead   bodies. 

Cited  as  leading  case  in  Kyles  v.  Southern  R.  Co.  147  N.  C.  400,  16  L.R.A.  (N.S.) 

408,  61   S.  E.  278,  holding  that  widow  has  right  of  action  against  railroad  for 
mutilation  of  hu&band's  body  by  permitting  it  to  remain  on  track  after  death  by 
accident  and  running  trains  over  it. 

Cited  in  Wilde  v.  Milwaukee  Electric  R.  &  Light  Co.  147  Wis.  132,  132  N. 
W.  885.  holding  that  father  has  right  to  custody  of  unmarried  daughter  for  pur- 
pose of  burial  and  one  invading  this  right  is  liable  in  damages;  W7ilson  v.  St- 
Louis  &  S.  F.  R.  Co.  160  Mo.  App.  655,  142  S.  W.  775,  holding  that  husband  has 
quasi  property  right  in  dead  body  of  his  wife  which  entitles  him  to  possession  and 
control  of  same  for  purpose  of  burial;  Lindh  v.  Great  Northern  R.  Co.  99  Minn. 

409,  7  L.R.A.  (N.S.)   1019,  109  N.  W.  823,  holding  that  action  lies  against  carrier 
for   mutilating  and   disfiguring  dead  body   by   exposing  casket  to   rain;    Wright 
v.  Beardsley,  46  Wash.  19,  89  Pac.  172,  holding  that  mother  and  father  may  main- 
tain action   against  undertaker  for   improper  burial   of  their  child;    Philipps  v. 
Montreal  General  Hospital,  Rap.  Jud.  Quebec,  33  C.  S.  488,  holding  that  action 
lies  in  favor  of  widow  for  unauthorized  autopsy  upon  body  of  her  husband. 

Distinguished  in  Litteral  v.  Litteral,  131  Mo.  App.  312,  111  S.  W.  872,  holding 
that  where   in    absence   of   wife,    father   of   deceased   had   body    properly    buried, 
she  will  not  be  permitted  to  have  body  moved,  unless  some  good  reason  is  shown 
therefor. 
Damages. 

Cited   in   Beaulieu   v.  Great  Northern  R.  Co.   103   Minn.   52,   19  L.R.A. (X.S.> 
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5G9,  314  X.  W.  353,  14  Ann.  Cas.  462,  holding  that  damages  for  mental  anguish 
cannot  be  recovered  in  action  against  carrier  for  delay  in  transportation  of  dead 
body  in  absence  of  malice  or  wilful  misconduct. 

Cited  in  note   (6  L.R.A.  (X.S.)    884,  on  damages  for  mutilation  of  corpse. 
Damag'es    for    mental    aiifsuixh. 

Cited  in  Xitka  v.   Western  U.  Teleg.  Co.  149  Wis.   109,  135  X.  W.  492,  Ann. 
Cas.    1913C,    863,    holding   that    statute   making   telegraph    companies    liable    for 
mental  anguish  caused  by  negligence  is  constitutional. 
Interference  with   rights  affecting-  liberty. 

Cited  in  State  ex  rel.  McGrael  v.  PheJps,  144  Wis.  14,  35  L.R.A. (N.S.)  359,  128 
X.  W.  1041,  holding  that  every  legislative  interference  with  freedom  of  voters  to 
form  political  organizations  is  an  interference  with  right  to  vote. 

68  L.  R.  A.  964,  AEB1  v.  BANK  OF  EVANSVILLE,  124  Wis.  73,  109  Am.  St. 
Rep.    925,    102   X.   W.   329. 

68  L.  R.  A.  968,  WESTERN  U.  TELEG  CO.  v.  PEXXSYLVAXIA  CO.  G4  C.  C. 

A.  285,  129  Fed.  849. 
Revoeafoility  of  license  after  expenditures. 

Cited  in  note    (19  L.R.A. (X.S.)    702)    on   revoeability   of  license  to  maintain 
burden  on  land  after  licensee  has  incurred  expense. 
Contracts   for  telegraph   or  telephone  lines. 

Cited  in  Streator  Teleph.  &  Teleg.  Co.  v.  Interstate  Independent  Tele  ph.  &  Teleg. 
Co.  142  111.  App.  191,  holding  that  right  of  telegraph  or  telephone  company  to  use 
poles  of  another  company  under  contract  for  mutual  use  is  in  nature  of  an  ease- 
merit:  Western  U.  Teleg.  Co.  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  137  Fed.  438, 
holding  that  specific  performance  of  contract  between  telegraph  company  and  rail- 
road for  use  of  right  of  way  by  former  for  its  lines  will  not  be  denied  though  con- 
tract contains  some  provisions  which  might  make  it  illegal  if  questioned  by  the 
government. 
Termination  of  contracts. 

Cited  in  McKeel  v.  Chesapeake  &  O.  R.  Co.  108  C.  C.  A.  141,  186  Fed.  45, 
Affirming,  on  rehearing,  99  C.  C.  A.  109,  175  Fed.  330,  holding  that  contract  by 
owner  of  coal  land  to  furnish  certain  quantity  of  coal  to  railroad  each  year, 
terminates  by  implication  when  supply  of  coal  is  exhausted,  although  no  time 
of  termination  was  fixed. 
Specific  performance  of  contracts. 

Cited  in  note  (140  Am.  St.  Rep.  69)  on  specific  performance  of  contract  between 
railroad  and  telegraph  company. 

N 

68  L.  R.  A.  987,  FISCHER  v.  UNION  TRUST  CO.  138  Mich.  612.  110  Am.  St.  Rep. 

329,  101  X.  W.  852. 
Delivery  of  instrument. 

Cited  in  State  Bank  v.  Johnson,  151  Mich.  544,  115  X.  W.  464,  holding  delivery 
of  certificate  of  deposit  by  husband  to  wife  with  intention  that  in  case  of  his 
death  it  was  to  belong  to  her,  sufficient  to  constitute  valid  gift  causa  mortis; 
Walker  v.  Warner,  31  App.  D.  C.  90,  holding  that  permitting  grantor  to  retain 
possession  and  control  of  property  conveyed  will  not  defeat  effect  of  absolute 
delivery  of  deed. 
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L.  R.  A.  33.  COWPER  v.  WEAVER,  119  Ky.  401,  84  S.  W.  323. 


Cited  in  Blakeley  v.  Hughes,  140  Ky.  179,  130  S.  W.  1067,  holding  it  reversible 
•error  to  confirm  resale  against  objection  of  parties,  without  giving  opportunity 
to  have  first  sale  confirmed  to  save  rights  against  bidder,  failing  to  execute  bond 
for  price. 
Relief  of  purchaser  at  judicial   dale. 

Cited  in  note  (36  L.ll.A.  (X.S.)  1218)  on  liability  of  execution  creditor  for 
return  of  price  on  failure  of  title  to  property  sold  on  execution. 

69  L.  R.  A.  59,  BOARD  OF  TRADE  v.  L.  A.  KINSEY  CO.  64  C.  C.  A.  669,  130 
Fed.  507. 

Affirmed  in  198  U.  S.  247,  49  L.  ed.  1038.  25  Sup.  Ct.  Rep.  637. 
Property   rights    In    niarltet    quotations. 

Cited  in  note    (7  L.R.A.(N.S-)    889,  890)    on  property  rights   in  market  quo- 
tations. 
•Gambling-   contracts    In    futures. 

Cited  in  John  Miller  Co.  v.  Klovstad,  14  N.  D.  443,  105  N.  W.  164,  holding 
+hat  a  future  sale  of  grain  made  with  intent  to  deliver  the  amount  sold  on  the 
date  set  for  delivery  is  not  a  gaming  contract. 
—  "Ringing"  or  offsetting   sales. 

Cited  in  Haven  v.  James,  172  Fed.  258,  on  the  legality  of  the  setting  of  pur- 
chases of  grain  against  contracts  of  sales  of  grain  and  payment  of  the  difference 
in  cash  instead  of  making  actual  deliveries. 

69  L.  R.  A.  65,  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  WASHINGTON,  74  Ark. 

9,  109  Am.  St.  Rep.  61,  85  S.  W.  406. 
Liability  of  Initial  carrier  for  loss  on  .eonnectlng  line. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Kilberry,  83  Ark.  90,  102  S.  W.  894,  holding 
that  a  carrier  receiving  freight  for  shipment  at  a  point  where  it  has  no  road 
is  liable  if  injury  occurs  on  the  line  employed  at  the  place  of  shipment;  St. 
Louis  I  M.  &  S.  R.  Co.  v.  Handle,  85  Ark.  129,  107  S.  W.  669,  holding  that  a 
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carrier  contracting  to  deliver  jacks  in  good  condition  at  destination  is  liable 
for  injury  to  them  while  they  were  in  care  of  a  connecting  carrier;  Chicago,  R.  I, 
&  P.  R.  Co.  v.  Cotton,  87  Ark.  343,  112  S.  W.  742,  holding  carrier  liable  for  in- 
jury to  cattle  while  in  charge  of  a. connecting  carrier  though  the  contract  stipu- 
lated against  such  liability,  where  such  contract  was  forced  onto  shipper  under 
protest;  St.  Louis  S.  W.  R.  Co.  v.  Wallace,  90  Ark.  143,  22  L.R.A. (X.S.)  381,  118 
S.  W.  412,  holding  that  initial  carrier  contracting  to  deliver  freight  at  destin- 
ation beyond  limits  of  its  line  is  liable  for  damage  caused  by  negligent  wreck  on 
connecting  line. 

Cited  in  notes    (3]   L.R.A.(N.S.)    5)    on  liability  of  connecting  carrier  for  loss 
beyond  own  line;    (106  Am.  St.  Rep.  605,  610,  612)   on  liability  of  initial  carrier 
for  torts  or  negligence  of  connecting  lines. 
Bnssage. 

Cited  in  Little  Rock  &  H.  S.  W.  R.  Co.  v.  Record,  74  Ark.  129,  109  Am.  St. 
Rep.  67,  85  S.  W.  421,  holding  that  condition  on  back  of  ticket  not  known  to 
passenger  does  not  affect  initial  carrier's  liability  for  loss  of  baggage  shipped 
under  a  through  ticket,  the  loss  occurring  on  a  connecting  line. 

69  L.  R.  A.    67,  HOLMES  v.  MARSHALL,  145  Cal.  777,  104  Am.  St.  Rep.  86,  79' 

Pac.  534,  2  Ann.  Cas.  88. 
Subjection    of   policy   proceeds    to    debts   of    insured. 

Cited  in  note  (25  L.R.A.  (N.S.)  722)  on  exemption  of  paid-up  or  endowment 
policies. 

Limited  in  Heflin  v.  Allen,   160  Ala.  244,  48  So.  695,  holding  under  statutes 
that  proceeds  of  insurance  policies  are  not   liable  to  be   subjected   to   debts  of 
insured's  estate. 
Dissolution   of  attacbnients. 

Cited  in  note  (123  Am.  St.  Rep.  1041)   on  proceedings  to  dissolve  attachments, 

69  L.  R.  A.  71,  RE  PACIFIC  MAIL  S.  S.  CO.  64  C.  C.  A.  410,  130  Fed.  76. 
l.i::  ,';i!i  i>    for  loss  occasioned   by  defective   sbip   or  equipment. 

Cited  in  The  Oregon,  68  C.  C.  A.  603,  133  Fed.  636   (dissenting  opinion)   on  tho 
liability   of   ship   owner   for   loss   occasioned   by   leaving   port   in    defective   con- 
dition. 
Necessity  of  full  crew  and  complement   of  officers   for  passenger  sbip. 

Cited   in   Northern   Commercial   Co.   v.   Lindblom,   89   C.  C.   A.   230,    162    Fed, 
254,    holding   shipowner   negligent  for   undertaking   voyage   with    only    one   mate 
where  a  full  complement  required  two. 
Competency    of    crew    as   affecting    liability    of    shipowner    for    loss. 

Distinguished  in  The  Fred  Richards,  104  C.  C.  A.  646,  180  Fed.  708,  where 
lookout  on  vessel  could  not  speak  English  but  such  fact  did  not  impair  his 
efficiency. 

•Joinder    of    parties    and    claims    to    petition    to    limit    vessel    owner's    lia- 
bility. 

Cited  in  Dowdell  v.  United  States  Dist.  Ct.  71  C.  C.  A.  288,  139  Fed.  444, 
holding  that  all  persons  having  claims  in  rem  or  personam  against  steamship 
company  for  loss,  death  or  injury  are  entitled  to  be  heard  in  the  hearing  on 
owners  petition  for  limitation  of  liability. 

69  L.  R.  A.  76,  SMITH  v.  DANA,  77  Conn.  543,  107  Am.  St.  Rep.  51,  60  Atl.  117. 
Wbat  constitutes  dividends. 

Cited   in  Cogswell   v.   Second  Nat.   Bank,   78   Conn.   79,   60   Atl.   1059,   holding; 
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•that  a  fund  set  out  from  surplus  assets  of  corporation  for  the  benefit  of  stock- 
holders upon  the  reduction  of  capital  stock  is  a  form  of  dividend  and  does  not 
pass  to  subsequent  transferee  of  stock. 
Dividends    constituting    income    or    capital. 

Followed  in  Boardman  v.  Boardman,  78  Conn.  455,  12  L.R.A.  (N.S.)  782,  62 
Atl.  339,  holding  that  the  declaration  of  an  extra  dividend  on  account  of  a  suc- 
cessful business  deal  constituted  the  amount  thereof  income  and  the  property  of 
life  tenant  where  capital  stock  advanced  in  value  thereafter. 

Cited  in  Ex  parte  Ilumbird,  114  Md.  641,  80  Atl.  209,  holding  that  cash  divi- 
dend is  part  of  corpus  of  trust  estate  and  not  income  to  which  life  tenant  is 
entitled;  Green  v.  Bisscll,  79  Conn.  551,  8  L.R.A. (N.S.)  1012,  118  Am.  St.  Rep. 
156,  65  Atl.  1056,  9  Ann.  Cas.  67,  holding  that  a  pro  rata  distribution  of  shares 
in  corporate  treasury  to  stockholders  though  declared  to  be  a  stock  dividend  is 
.nevertheless  a  distribution  of  earnings  passing  to  life  tenant;  Bulkeley  v.  Worth- 
ington  Ecclesiastical  Soc.  78  Conn.  529,  12  L.R.A. (N.S.)  787,  63  Atl.  351,  holding 
that  the  distribution  of  assets  by  corporations  in  liquidation  are  to  be  regarded  as 
capital  and  not  income  whether  they  are  the  result  of  surplus  earnings  or  not; 
Boardman  v.  Mansfield,  79  Conn.  637,  12  L.R.A. (N.S.)  796,  118  Am.  St.  Rep.  178, 
-06  Atl.  169,  holding  that  accretions  to  a  trust  fund  the  "net  earnings"  of  which 
were  to  be  paid  to  a  life  tenant  become  part  of  the  capital  and  go  to  the  re- 
maindermen; Bishop  v.  Bishop,  81  Conn.  527,  71  Atl.  583,  holding  that  a  bond 
issue  chargeable  against  all  corporate  assets,  given  in  lieu  of  a  distribution  of 
assets  amounts  to  a  distribution  of  capital  and  should  go  only  to  remaindermen. 

Cited  in  note   (12  L.R.A. (N.S.)   774,  786)   on  right  as  between  life  tenant  and 
remainderman,  in  dividends  or  distributions  by  corporations. 
Definition  of  capital  stock. 

Cited  in  Stamford  Trust  Co.  v.  Yale  &  T.  Mfg.  Co.  83  Conn.  50,  75  Atl.  90, 
holding  that  cpaital  stock  is  property  contributed  by  shareowners  as  financial 
basis  for  prosecution  of  business  of  corporation. 

69  L.  R.  A.  83,  WOLFF  v.  DISTRICT  OF  COLUMBIA,  21  App.  D.  C.  464. 

Affirmed  in  196  U.  S.  153,  49  L.  ed.  427,  25  Sup.  Ct.  Rep.  198,  1  Ann.  Cas.  967. 
Horse  blocks  and  posts  as  obstructions  in  streets. 

Cited  in  Dotey  v.  District  of  Columbia,  25  App.  D.  C.  235,  on  horse  block  in 
street  along  curb  as  not  constituting  a  nuisance  or  an  obstruction  in  the  street; 
District  of  Columbia  v.  Duryee,  29  App.  D.  C.  334,  holding  that  whether  a  de- 
fective hitching  post  on  curb  is  an  unlawful  obstruction  or  not,  is  a  question  for 
the  jury  under  the  circumstances. 

Cited  in  notes  (20  L.R.A. (N.S.)  617)     on  liability  of  municipality  for  stepping- 
stones  as  obstructions  in  streets;    (31   L.R.A. (N.S.)    854)    on  hitching  posts  or 
stepping  blocks  in  streets  as  unlawful  obstructions  or  nuisances;    (125  Am.  St. 
Rep.  348)   on  grant  by  city  of  right  to  use  sidewalks  for  stepping-stones. 
IJuty  of  municipality  to  Hs'ht  streets. 

Cited  in  Blain  v.  Montezurna,  150  Iowa,  144,  32  L.R.A. (N.S.)  543,  129  N.  W. 
808,  Ann.  Cas.  1912D,  430,  holding  town  not  liable  for  accident  to  traveler  in 
street,  because  lighting  system  is  not  as  efficient  as  it  might  be. 

Cited  in  notes  (13  L.R.A. (N.S.)  1167;  20  L.R.A. (N.S.)  688)  on  duty  of  mu- 
nicipality to  light  streets. 

60  L.  R.  A.  87,  MORRISON  v.  DICKEY,  122  Ga.  353,  50  S.  E.  175. 
What   constitutes   partnership. 

Cited  in  note  (115  Am.  St.  Rep.  430)  on  what  constitutes  a  partnership. 
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Rig-lit  of  married   woman   to   enter   into  a   partnership. 

Cited  in  Jones  v.  Jones,  99  Miss.  610,  55  So.  361,  holding  that  wife  may  form- 
partnership  with  husband;  Butler  v.  Frank,  7  Ga.  App.  658.  67  S.  E.  884,  holding 
that  a  married  'woman  may  lawfully  enter  into  partnership  with  her  husband 
and  another  and  become  liable  for  partnership  debts. 

69  L.  R.  A.  90,  EMPLOYING  PRINTERS'  CLUB  v.  DOCTOR  BLOSSER  CO.  122 

Ga.  509,  106  Am.  St.  Rep.  137,  50  S.  E.  353,  2  Ann.  Cas.  694. 
Actionable   procurement  of  breach   of  contract. 

Cited  in  Globe  &  R.  F.  Ins.  Co.  v.  Firemen's  Fund  Ins.  Co.  97  Miss.  162,  29 
L.R.A.(N.S.)  873,  52  So.  454,  holding  that  one  is  liable  in  damages  for  maliciously 
enticing  away  another's  servant  for  sole  purpose  of  harming  master;  United 
Cigarette  Mach.  Co.  v.  Winston  Cigarette  Mach.  Co.  114  C.  C.  A.  583,  194  Fed. 
957,  holding  that  manager  selling  machines  in  violation  of  contract  of  corpora- 
tion is  liable  for  loss  of  profits  to  other  contracting  party;  Jones  v.  Leslie,  61 
\Vash.  117,  48  L.R.A.  (N.S.)  893,  112  Pac.  81,  Ann.  Cas.  1912B,  1158,  holding  em- 
ployer liable  in  damages  for  preventing  employee  from  securing  better  job  by 
threatening  prospective  employer  that  he  would  withdraw  his  custom;  Southern 
R.  Co.  v.  Chambers,  126  Ga.  407,  7  L.R.A.  (N.S.)  928,  55  S.  E.  37,  holding  that 
the  solicitation  of  a  drayman's  customers  to  break  and  discontinue  their  drayage 
contracts,  resulting  in  damage  to  the  drayman  during  the  subsistence  of  the 
contracts  is  an  actionable  wrong;  L.  D.  Willcutt  &  Sons  Co.  v.  Driscoll,  200  Mass. 
129,  23  L.R.A. (N.S.)  1248,  85  N.  E.  897  (dissenting  opinion),  on  the  procure- 
ment of  a  breach  of  contract  by  a  stranger  thereto  as  constituting  an  actionable 
wrong;  Thacker  Coal  &  Coke  Co.  v.  Burke,  59  W.  Va.  261,  5  L.R.A. (N.S.)  1102. 
53  S.  E.  161,  8  Ann.  Cas.  885,  holding  that  a  malicious  procurement  of  the 
breach  of  contract  of  mine  laborers  constitutes  an  actionable  wrong. 

Cited  in  note  (5  L.R.A. (N.S.)   1092,  1094)  on  civil  liability  for  enticing  servant 
to  quit. 
—  Injunction    against. 

Cited  in  Kinney  v.  Scarbrough,  138  Ga.  84.  40  L.R.A.  (N.S.)  478,  74  S.  E.  772, 
enjoining  salesman  from  inducing  fellow  employees  to  break  contract  of  employ- 
ment and  to  work  with  him  for  rival. 

Cited  in  note  (11  L.R.A. (N.S.)   204)   on  injunction  against  inducing,  or  assist- 
ing in  continuance  of,  breach  of  contract. 
Who  may  assail  validity  of  monopoly. 

Cited  in  note  (26  L.R.A. (N.S.)  152)  on  right  of  injured  person  not  party 
to  agreement  to  assail  validity  as  tending  to  monopoly. 

69   L.   R.  A.   97,  WILSON  v.   EXCHANGE  BANK,    122   Ga.   495,   50   S.   E.   357, 

2    Ann.    Cas.    597. 
Set-off  of  individual  claim  ag-aiiist  joint  indebtedness. 

Cited  in  Pockett  v.  Andrews,  135  Ga.  2fl9,  69  S.  E.  478,  holding  that  in  action 
on  note  given  by  principal  and  sureties,  defendants  may  set  off  unliquidated 
damages  frrom  breach  of  independent  contract  between  plaintiff  and  principal; 
Piotrowski  v.  Czerwinski,  138  Wis.  400,  120  N.  W.  268,  holding  that  the  makers 
of  two  notes  are  entitled  to  set  off  distinct  indebtedness  to  meet  any  amount 
which  each  might  be  called  on  to  pay  on  the  notes;  Loeb  v.  Loeb,  24  Okla. 
387,  103  Pac.  570,  holding  that  fact  that  plaintiff  owes  defendants  as  a  partner- 
ship does  not  prevent  such  debt  from  being  set  off  against  her  demand  against 
them. 
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69  L.  R.  A.  101,  PAVESICH  v.  NEW  ENGLAND  L.  INS.  CO.  122  Ga.  190,  10G 

Am.  St.  Rep.   104,  50  S.  E.  68,  2  Ann.  Cas.  561. 
Iti-ilii   of  privacy. 

Cited  in  Vanderbilt  v.  Mitchell,  72  N.  J.  Eq.  91!>,  14  L.R.A.(N.S.)  309,  (57  Atl. 
97,  on  the  recognition  of  the  right  of  an  individual  to  privacy;  Pritehett  v. 
Knox  C'ounty,  42  Ind.  App.  13,  85  N.  E.  32,  holding  that  the  leaving  of  jail 
windows  open  so  that  the  inmates  can  look  into  windows  of  an  adjoining 
house  is  a  violation  of  house  owners  right  of  privacy  which  is  a  well  recog- 
nized right;  Vassar  College  v.  Loose-Wiles  Biscuit  Co.  197  Fed.  988,  denying 
injunction  against  use  of  name  "Vassar  Chocolates,"  with  likeness  of  young 
lady  in  scholastic  garb. 
Unauthorized  publication  of  photograph. 

Cited  in  Hillman  v.  Star  Pub.  Co.  64  Wash.  695,  35  L.R.A.(N.S.)  598,  117 
Pac.  594,  holding  that  unauthorized  publication  of  one's  portrait  is  not  action- 
able, though  it  is  in  connection  with  that  of  another  person  accused  of  crime; 
Munden  v.  Harris,  153  Mo.  App.  060,  134  S.  W.  1076,  holding  that  unauthor- 
ized use  of  one's  picture  is  actionable;  Edison  v.  Edison  Poly  form  &  Mfg.  Co. 
73  N.  J.  Eq.  141,  67  Atl.  392,  enjoining  unauthorized  use  of  another's  name 
as  part  of  corporate  title  and  use  of  his  picture  for  advertising  purposes;  Mabry 
v.  Kettering,  89  Ark.  552,  117  S.  W.  746,  16  Ann.  Cas.  1123,  on  unauthorized 
use  of  photograph  as  a  violation  of  right  of  privacy ;  Foster-Milburn  Co.  v. 
Chinn,  134  Ky.  432,  34  L.R.A.(N.S.)  1142,  135  Am.  St.  Rep.  417,  120  S.  W. 
364,  holding  that  a  publication  without  authority  of  a  person's  picture  and 
a  recommendation  of  a  patent  medicine  is  actionable  without  proof  of  special 
damage. 

Cited  in  note  (24  L.R.A.  (N.S.)  994-997)  on  right  of  action  for  use  of  photo- 
graph or  name  for  advertising. 

Distinguished  in  Klug  v.  Sheriffs,  129  Wis.  471,  7  L.R.A. (N.S.)  365,  116 
Am.  St.  Rep.  967,  109  N.  W.  656,  9  Ann.  Cas.  1013,  holding  that  where  the 
use  of  photograph  constituted  a  breach  of  contract  the  right  of  privacy  was 
not  involved. 

Disapproved  in  Henry  v.  Cherry,  30  R.  I.  20,  24  L.R.A.  (N.S.)    999,   136  Am. 
St.  Rep.  928,  73  Atl.  97,  18  Ann.  Cas.  1006,  holding  that  the  unauthorized  use 
of    one's    picture    for    advertising    is    not    actionable   and    refusing    to    recognize 
the  right   of  privacy  distinct  from   property  or  personal  rights. 
Application   of   existing   principles   to  cases  of   first   instance. 

Cited  in  Woodbury  v.  Tampa  Water  Works  Co.  57  Fla.  265,  21  L.R.A. (N.S.) 
1043,  49  So.  5-A  holding  that  an  action  by  property  owner  against  water  com- 
pany' for  its  failure  to  give  fire  protection  as  per  contract  with  city  being 
one  of  first  instance  may  nevertheless  be  subject  to  existing  recognized  prin- 
ciples. 

09  L.  R.  A.  117,  HOPKINS  v.  STATE,  122  Ga.  583,  50  S.  E.  351,  2  Ann.  Cas.  617. 
Gambling   games. 

Cited   in   notes    (19   L.R.A.(N.S-)    913)    on   effect  of  understanding   that 
is  to  pay  for  game  to  bring  it  within  gambling  statutes;    (121  Am.   St.  Rep. 
695)    on    billiards    and    pool    as    gambling    games. 

69  I,  R.  A.  119,  CENTRAL  R.  CO.  v.  AUGUSTA  BROKERAGE  CO.  122  Ga. 

Fom?wed  in' 2  Ga.  App.  512,  58  S.  E.  904  and  5  Ga.  App.  188,  62  IS.  E.  996, 
as  law  of  the  case  in  subsequent  stages  of  the  litigation. 
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Discrimination    in    the    carriage    of    goods. 

Cited  in  Ocean  S.  S.  Co.  v.  Savannah  Locomotive  Works  &  Supply  Co.  131 
Ga.  835,  20  L.R.A.(X.S.)  870,  327  Am.  St.  Rep.  265,  63  S.  E.  577,'  15  Ann. 
Cas.  1044,  holding  that  a  carrier  by  sea  must  receive  all  the  goods  which  it 
is  able  and  accustomed  to  carry,  in  the  order  in  which  they  are  tendered  with- 
out regard  to  who  is  the  tenderer. 
Duty  to  provide  cars  to  shipper  on  connecting-  line. 

Cited  in  Pennington  v.  Douglas,  A.  &  G.  R.  Co.  3  Ga.  App.  675,  60  S.  E.  485, 
holding  defective  a  petition  for  damages  for  failure  of  carrier  to  provide  cars, 
where  it  did  not  allege  a  duty  to  do  so  and  there  was  no  common  law  duty 
to  supply  cars  to  a  shipper  not  on  the  carriers  own  line  of  road. 

69  L.  R    A.  124.  GRIFFITH  v.  BLACKWATER   BOOM  &  LUMBER  CO.  55  W. 

Va.    604,  48   S.   E.   442. 
Duty  of  injured  party  to  minimize  loss  from   breach   of  contract. 

Cited  in  Huntington  Easy  Payment  Co.  v.  Parsons.  62  W.  Va.  30,  9  L.R.A. 
(N.S.)  1132,  125  Am.  St.  Rep.  954,  57  S.  E.  253,  holding  that  a  lessee  will 
be  denied  recovery  for  damage  caused  by  failure  of  lessor  to  deliver  posses- 
sion to  the  extent  that  such  injury  could  have  been  avoided  by  his  own  action. 
Liability  of  corporation  on  executory  contracts  terminated  by  insolvency. 

Cited  in  Tennis  Bros.  Co.  v.  Wetzel  &  T.  R.  Co.  140  Fed.  202,  holding  that  a 
corporation  is  without  liability  for  breach  of  executory  contract  where  followed 
-a    few    days    later    by    appointment    of    receiver    in    insolvency    who    refused    to 
adopt   the    contract. 
Rights  and   liabilities  on   dissolution   of   corporation. 

Cited  in  Tredegar  Co.  v.  Seaboard  Air  Line  R.  Co.  105  C.  C.  A.  501,  183  Fed. 
292,  holding  that  lien  creditor  of  railroad  is  not  entitled  to  interest  while 
railroad  is  in  hands  of  receiver;  Suit  v.  A.  Hochstetter  Oil  Co.  63  W.  Va.  327, 
•61  S.  E.  307,  holding  that  upon  dissolution  of  corporation  its  stockholders  be- 
came equitable  owners  of  its  rights  under  une.xpired  mineral  lease. 
Termination  of  contract  by  discontinuance  of  business. 

Cited  in  Koen  v.  Fairmont  Brewing  Co.  69  W.  Va.  98,  70  S.  E.  1098,  holding 
that   lessee   of  property   for   saloon   is   not   relieved   from   liability   for   rent   by 
adoption   of   local    option,   unless    he   abandons   premises. 
Enforcement  of  contract  between  director  and  corporation. 

Cited  in  note  (139  Am.  St.  Rep.  612)  on  right  of  director  to  enforce  his 
remedy  on  contract  with  corporation. 

69  L.  R.  A.  163,  DILL  v.  MARMON,  164  Ind.  507,  73  N.  E.  67. 
Liability    of    master    for    IK-I;  I  iu<-ii  i     use    of    proper    appliances    and    place 
to    work. 

Cited  in  Ft.  Wayne  Iron  &  Steel  Co.  v.  Parsell,  168  Ind.  230,  79  N.  E.  439, 
holding  employer  not  liable  for  injury  to  servant  sent  into  a  boiler,  caused 
by  negligence  of  person  sending  him  in,  where  place  of  work  and  appliances 
were  properly  furnished  by  master:  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  689, 
14  L.R.A.(N.S.)  425,  80  N.  E.  529,  holding  that  master  on  supplying  proper 
appliances  and  safe  place  to  work  is  under  no  duty  to  supervise  the  use  thereof 
and  is  not  liable  for  injury  caused  by  negligent  use  thereof;  Knickerbocker  Ice 
Co.  v.  Smith,  45  Ind.  App.  450,  91  X.  E.  28,  holding  master  not  liable  for  in- 
jury to  servant  while  laying  tracks  in  front  of  steam  shovel,  from  being  struck 
by  suddenly  lowered  dipper. 
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l.i.-rl:ilit>    of  master   for   neKHn«-nfe   of   foreman. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Foland.  174  Ind.  416,  91  N.  E. 
594,  holding  master  not  liable  for  negligence  of  foreman  of  bridge  gang  in 
ordering  stays  removed  from  tops  of  piling,  permitting  said  piling  to  fall: 
Indianapolis  Terra  Cotta  Co.  v.  Wachstetter,  44  Ind.  App.  556,  88  N.  E.  853, 
holding  master  not  liable  for  injury  to  servant  from  fall  of  sacks  defectively 
ricked  by  other  servants  under  direction  of  foreman;  Hardy  v.  Chicago.  R.  I.  & 
P.  R.  Co.  149  Iowa.  46,  127  N.  Y\".  1093,  holding  master  liable  for  negligence 
of  superintendent  in  directing  powder  monkey  to  load  hole  too  soon  after 
it  had  been  blasted  with  dynamite;  Indianapolis  Traction  &  Terminal  Co.  v. 
Kiriney.  171  Ind.  b"23,  23  L.R.A.(N.S.)  716,  85  N.  E.  954,  holding  servant  in- 
jured through  negligence  of  gang  boss  authorized  to  give  orders  to  the  men 
cannot  recover  where  the  act  of  boss  did  not  involve  a  duty  of  the  master. 

Distinguished    in   Indianapolis   Street   R.   Co.   v.   Kane,   169   Ind.   30,   80   N.   E. 
841,  holding  under   statute   that   a   servant   injured   in   obeying  a   special   order 
of    foreman    with    whom    he    was    working    may    recover. 
Kellow    servant   doctrine. 

Cited  in  Wabash  R.  Co.  v.  Hassett,  170  Ind.  376,  83  N.  E.  705,  holding  that 
conductor  and  engineer  on  different  trains  being  fellow  servants  the  one  cannot 
recover  for  injury  caused  by  the  other  in  the  absence  of  statute;  Perry,  M.  H. 
Stone  Co.  v.  Fletcher.  168  Ind.  352,  80  N.  E.  970,  holding  it  essential  to  plead 
some  neglect  of  duty  by  master  in  act  of  fellow  servant. 

69  L.  R.  A.   174,   SMITH  v.   SUPREME   TENT  K.  M.  W.   127   Iowa,   115,   102 

N.  W.   830. 
Hi.e'ht   of  administrator  to  death   benefit. 

Cited  in  Mullen  v.  Woodmen  of  the  World,  144  Iowa,  231,  122  N.  W.  903: 
Oliphant  v.  American  Health  &  Acci.  Asso.  147  Iowa,  661,  126  N.  W.  806.— 
holding  that  administrator  of  member  of  benefit  society  is  entitled  to  death 
benefit,  when  designated  beneficiary  is  within  prohibited  class. 

69  L.  R.  A.  176,  STATE  v.  BOWLES,  70  Kan.  821,  79  Pac.  726. 

Followed  without  discussion  in  Kansas  v.  Young,  70  Kan.  900,  79  Pac.  1133; 
Kansas  v.   Campbell,  70  Kan.   899,  79   Pac.   1133. 
Judicial   notice  of  Governor's  proclamations. 

Cited  in  State  v.  Ricksecker,  73  Kan.  501,  85  Pac.  547,  holding  that  the  court 
will   take  judicial   notice   that   a   municipality   is   a   city   of   second   class   when 
declared  so  under  statute  by  a  proclamation  of  the  governor. 
Judicial  notice  of  authority  of  prosecuting:  attorney. 

Cited  in  Mikesell  v.  Wilson  County,  82  Kan.  505,  108  Pac.  829,  holding  that 
judicial   recognition   of   an   assistant   attorney   general   appointed   under   statute 
is   sufficient   to   establish   his   authority   for  purposes   of   the   case. 
Prosecution  of  proceedings  In  county  courts  by  attorney  general. 

Cited  in  State  ex  rel.  Miller  v.  District  a.  19  N.  D.  828,  124  N.  W.  417. 
Ann.  Cas.  1912D,  935,  holding  that  attorney  general  and  assistants  can  appear 
before  grand  jury  in  prohibition  cases;  State  ex  rel.  Haskell  v.  Huston,  21  Okla. 
794,  97  Pac.  982,  holding  that  the  attorney  general  only  has  power  to  prose- 
cute actions  in  district  courts  in  behalf  of  the  state  where  requested  to  do  so 
by  governor  or  a  branch  of  the  legislature;  State  v.  Nye.  85  Kan.  562,  117 
Pac.  1014,  holding  that  suit  to  enjoin  landowner  from  interfering  with  highway 
officers  may  be  brought  by  county  attorney  in  name  of  state. 
1.  R.  A.  Au.  Vol.  VI.— 79. 
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Solicitation   of  bribe. 

Cited  in  note  (116  Am.  St.  Rep.  45)  on  bribery  and  solicitation  of  bribe. 
Mi-ii'iiiiL.  of  term  prosecute. 

Cited  in  State  ex  rel.  Stubbs  v.  Dawson,  86  Kan.  189,  39  L.R.A.(N.S.)  997,  110 
Pac.  360,  holding  that  word  "prosecute"'  implies  commencement  as  well  as  con- 
tinuance of  proceeding. 

69  L.  R.  A.  184,  PEOPLE  EX  REL.  DETROIT  v.  INSPECTORS  OF  ELECTION. 
139   Mich.   548,   111   Am.   St.  Rep.  430,   102   N.   W.   1029,.  5   Ann.   Cas.   861. 
Constitutionality  of  voting:  by  machiiiea. 

Cited  in  Trumbull  v.  Board  of  Canvassers,  140  Mich.  536,  103  N.  W.  993, 
on  the  constitutionality  of  a  vote  cast  by  voting  machines;  Hehne  v.  Lanawet- 
County,  149  Mich.  392J  119  Am.  St.  Rep.  681,  113  N.  W.  6,  12  Ann.  Cas.  473, 
holding  unconstitutional  a  statute  providing  for  voting  by  machines  which 
are  so  constructed  that  each  person's  vote  is  not  secret  where  he  does  not  voti- 
a  straight  ticket;  Henderson  v.  Saginaw,  160  Mich.  41,  124  N.  W.  1105,  hold- 
ing voting  by  machines  constitutional  though  there  is  no  method  of  identifica- 
tion of  vote  cast  by  person  challenged. 

Cited  in  note  (124  Am.  St.  Rep.  573)  on  constitutionality  of  statutes  author- 
izing use  of  voting  machines. 

Distinguished   in   Nichols   v.   Election   Comrs.    (Nichols   v.   Minton),   196   Mas-. 
415..   12  L.R.A.(N.S.)    283,   124  Am.  St.  Rep.   568,  82  N.  E.   50,  where  constitu- 
tion  requires   written   vote. 
As  voting  "by   ballot". 

Cited  in  Lynch  v.  Malley,  215  111.  581,  74  N.  E.  723,  2  Ann.  Cas.  837,  hold- 
ing that  a  statute  providing  for  voting  by  voting  machines  which  enable  a 
person  to  make  as  free  a  choice  as  under  former  method,  does  not  violate 
provision  that  voting  be  done  by  ballots :  United  States  Standard  Voting  Mach. 
Co.  v.  Hobson,  132  Iowa,  48,  7  L.R.A. (N.S.)  517,  119  Am.  St.  Rep.  539,  10<i 
N.  W.  458,  10  Ann.  (.'as.  !J72,  holding  that  the  provision  for  use  of  voting 
machines  is  constitutional  and  within  the  meaning  of  voting  "by  ballot;"  El- 
well  v.  Comstock,  99  Minn.  267,  7  L.R.A.  (N.S.)  625,  109  N.  \V.  698,  9  Ann.  Ca.<-. 
270,  holding  that  the  use  of  voting  machines  does  not  violate  the  constitu 
tional  requirement  that  all  elections  shall  be  by  ballot. 

Cited  in  note  (7  L.R.A.  (N.S.)  622)  on  voting  machine  as  violative  of  con 
stitutional  requirement  that  all  elections  be  by  ballot. 

69  L.  R.  A.  188,  VIZACCHERO  v.  RHODE  ISLAND  CO.  26  R.  I.  392,  59  Atl.  105. 
Contributory   negligence   from    reliance   on   care   of   injuring   agency. 

Cited  in  Lawrence  v.  Fitchburg  &  L.  Street  R.  Co.  201  Mass.  494,  87  X.  K. 
898,  holding  that  persons  in  stalled  automobile  which  is  nearly  on  track  who 
remain  therein  on  the  known  approach  of  an  electric  car  relying  on  motorman 
to  stop  are  guilty  of  negligence  precluding  recovery  for  ensuing  injuries. 

Distinguished  in  Merkl  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  75  X.  J.  L.  657, 
68  Atl.  74,  where  the  person  injured  did  not  have  the  physical  ability  at  time 
of  injury  to  avoid  the  consequences  of  his  being  on  track. 
Intoxication  an  afl'ectiiig   duty   to    iix«>   due   care. 

Cited  in  Winfrey  v.  Missouri,  L.  &  T.  R.  Co.  114  C.  C.  A.  218,  194  Fed.  81G. 
holding  that  intoxicated  man  must  exercise  same  care  as  sober  man ;  Murphy 
v.  Wabash  R.  Co.  228  Mo.  152,  128  S.  W.  481  (dissenting  opinion),  on  intoxica- 
tion as  no  excuse  for  contributory  negligence. 
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Doctrine   of   last   clear   chance. 

Cited  in  notes  (7  L.R.A.  (N.S.)   135)  on  doctrine  of  last  clear  chance  as  affected 
by   question    of   concurrent   negligence;     (31    L.R.A. (N.S.)    1041)    on   intoxication 
of  persons  on  track  as  affecting  applicability  of  doctrine  of  last  clear  chance. 
Rate    of    speed    preventing-   stoppage    within    distance    disclosed    by    head- 
light. 

Cited  in  note  (39  L.R.A. (N.S.)  979)  on  rate  of  speed  preventing  stoppage 
of  trains  within  distance  disclosed  by  headlight. 

69  L.  R.  A.  193,  BEASON  v.  STATE,  43  Tex.  Crim.  Rep.  442,  67  S.  W.  96. 
Definition    of    circumstantial    evidence. 

Cited  in  note  (97  Am.  St.  Rep.  773)  on  definition  of  circumstantial  evidence. 
Necessity  of  charge  on  law  of  circumstantial  evidence. 

Cited  in  Early  v.  State,  50  Tex.  Crim.  Rep.  351,  97  S.  W.  82,  holding  that 
where  there  is  no  positive  testimony  of  accused's  participancy  in  the  crime 
it  is  error  to  fail  to  charge  on  the  law  of  circumstantial  evidence;  Cabrera  v. 
State,  56  Tex.  Crim.  Rep.  149,  118  S.  W.  1054,  holding  it  not  error  to  charge 
on  circumstantial  evidence  where  proof  showed  that  accused  and  another  went 
to  home  of  deceased  in  night  time  that  a  shot  was  fired  by  one  of  them  that 
next  morning  deceased  was  found  shot  to  death. 

Cited  in  note  (97  Am.  St.  Rep.  791)  on  effect  of  confession  on  necessity  of 
charge  on  circumstantial  evidence. 

69  L.  R:  A.  217,  ST.  LOUIS  &  S.  F.  R.  CO.  v.  McFALL,  75  Ark.  30,  86  S.  W. 

824,  5   Ann.   Cas.   161. 
Imputation   of   neKligrence. 

Cited  in  Minor  v.  Mapes,  102  Ark.  356,  39  L.R.A. (N.S.)   216,  144  S.  W.  219, 
holding   that   man   riding   with   wife    in   her   automobile,    which    she    is   driving 
is   answerable   for   her   negligence. 
—  Of  one  servant  to  another. 

Cited  in  note  (110  Am.  St.  Rep.  288)  on  imputed  negligence  of  servant  to 
fellow  servant. 

Distinguished  in  McGrory  v.  Ultima  Thule,  A.  &  M.  R.  Co.  90  Ark.  213,  23 
L.R.A.(N.S.)  303,  134  Am.  St.  Rep.  24,  118  S.  W.  710,  where  vice  principal 
was  injured  by  negligence  of  a  subordinate  servant  and  the  question  of  imputed 
negligence  did  not  arise. 

69  L.  R-  A.  220,  McDONALD  v.  DOUST,  11  Idaho,   14,  81  Pae.   60. 
Abolishment  of  established  county. 

Cited  in  Heitman  v.  Gooding,  12  Idaho,  585,  86  Pac.  785,  historically  as  hold- 
ing  unconstitutional,   the   statute  attempting  to   abolish   Kootenai   county   and 
create  two  new   counties   therefrom. 
Validity  of  acts  inconsistent  with  spirit  of  constitution. 

Cited  in  Atkinson  v.  Ada  County,  18  Idaho,  289,  28  L.R.A.(N.S.)  416,  108 
Pac.  1046,  holding  void,  act  providing  for  formation  of  railroad  districts  and 
voting  of 'bonds  and  purchase  or  construction  of  railroads  by  such  districts; 
Boise  City  Nat.  Bank  v.  Boise  City,  15  Idaho,  803,  100  Pac.  93,  holding  legis- 
lative amendment  of  special  city  charters  by  general  laws  invalid  though 
not  expressly  prohibited  by  constitution  where  it  is  against  the  spirit  thereof. 
Change  i»»  counties. 

Cited   in  Armstrong  v.  State,  29  Okla.    170,   116   I'ac.  770,  Ann.  Gas.   1913A, 
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565,  holding  that  60  per  cent  of  voters  in  territory  to  be  detached  from  county 
to   form   new   county   must   favor   such   detachment. 

69  L.  R.  A.  232,  WILLIAMS  v.  NEELY,  67  C.  C.  A.   171,  134   Fed.  1. 

Subsequent  appeal   in   79  C.  C.  A.   82,  149  Fed.   61. 
I  II.-K!<M|  IIIK-V   of  leg-al  remedy. 

Cited  in  Kimmerle  v.  Dowagiac  Gas  Co.  159  Mich.  41,  123  N.  W.  565,  holding 
that  a  remedy  at  law  in  favor  of  trustee  in  bankruptcy  would  be  inadequate 
to  realize  on  a  transfer  by  a  corporation  practically  owned  by  bankrupt  to 
another  corporation  where  he  became  insolvent  before  payment  was  made: 
Brewster  v.  Lanyon  Zinc  Co.  72  C.  C.  A.  213,  140  Fed.  810,  holding  lessor 
of  oil  land  entitled  to  a  suit  in  equity  to  remove  a  forfeited  lease  from  the 
records  where  it  is  a  cloud  on  title  and  he  has  possession  of  all  but  a  small 
part  of  land  and  the  ejected  lessee  may  as  of  right  have  a  second  trial  and 
the  oil  property  is  being  dissipated;  Castle  Creek  Water  Co.  v.  Aspen,  76  C. 
C.  A.  516,  146  Fed.  14,  8  Ann.  Cas.  660,  holding  that  an  action  at  law  for 
damages  from  failure  of  city  to  appoint  appraisers,  necessarily  involves  an 
accounting  and  appointment  of  competent  men  to  do  this  which  could  be  better 
done  in  equity,  and  such  action  is  inadequate;  Farwell  v.  Colonial  Trust  Co. 
78  C.  C.  A.  22,  147  Fed.  482,  holding  that  where  in  an  action  at  law  by  a  pur- 
chaser of  stock  to  avoid  the  contract  he  cannot  get  at  a  third  person  in- 
volved the  remedy  is  inadequate  and  he  may  go  into  equity;  Wilhite  v.  Skelton. 
78  C.  C.  A.  635,  149  Fed.  72,  holding  action  for  damages  for  breach  of  contract 
to  convey  realty  inadequate  where  by  a  suit  for  specific  performance  in  equity 
the  parties  could  alone  be  put  in  same  position  as  before  agreement  and  in  a 
more  prompt  and  complete  way;  Brun  v.  Mann,  12  L.R.A.(X.S.)  164,  80  C.  C. 
A.  513,  151  Fed.  154,  holding  that  the  remedy  by  application  to  the  county 
court  for  a  direction  to  the  administration  to  commence  a  proceeding  for  sale 
or  by  an  application  for  his  removal,  is  much  less  prompt  and  efficient  to  se- 
cure just  results  than  a  suit  in  equity  for  a  decree  of  sale;  Rogers  v.  Penobscot 
Min.  Co.  83  C.  C.  A.  380.  154  Fed.  613,  holding  that  an  action  at  law  fails 
to  afford  an  adequate  remedy  for  breach  of  contract  to  convey  realty  or  failure 
to  execute  a  trust  with  which  is  charged  where  it  will  not  put  parties  in  statu 
quo;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Sullivan,  97  C.  C.  A.  1,  173  Fed.  470,  hold- 
ing that  the  statutory  right  to  recover  illegally  charged  taxes  by  an  action 
at  law  i?  inadequate  as  compared  to  an  injunction  against  the  collection  thereof. 
Defense  to  note. 

Cited   in    Monmouth    Invest.   Co.   v.    Means,   80   C.   C.   A.   527,    151    Fed.    166, 
holding  that  a  suit  at  equity  will  lie  to  enjoin  collection  of  a  fraudulent  note 
where  no  action  at  law  could  be  instituted  until  its  collection  which  would  then 
be   too  late   to  grant   relief. 
Kail  ii  re  of  consideration  aa  defense   to   purchase   price   note. 

Cited   in  note    (39  L.R.A.(N".S.)    939,  947)    on   failure   of  consideration   as  de- 
fense  to   action   on   purchase  price  note. 
Jnjnnction  agrainst  collection  of  price  of  land. 

Cited  in  note  (7  L.R.A.(N.S.)  455)  on  injunction  against  collection  of  purchase 
money   where   title   to   land   defective. 
Application   of   limitation   or   laches   to    equitable   defense    or   claim. 

Cited  in  Bryan  v.  Bliss-Cook  Oak  Co.  101  C.  C.  A.  577,  178  Fed.  222;  Broatch 
v.  Boysen,  99  C.  C.  A.  278,  175  Fed.  707, — on  laches  as  preventing  equitable 
relief:  State  ex  rel.  American  Freehold-Land  Mortg.  Co.  v.  Tanner,  45  Wash. 
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357,  88  Pac.  321,  holding  that  the  right  of  a  city  to  impeach  judgments  ob- 
tained against  it  by  collusion  in  defense  to  an  action  thereon  is  not  affected 
by  limitations  or  laches;  V\'ilson  v.  Plutus  Min.  Co.  98  C.  C.  A.  189,  174  Fed. 
321,  holding  that  the  running  out  of  the  legal  limitation  period  cannot  be 
pleaded  in  defense  to  an  action  to  recover  from  vendee  the  purchase  price 
of  property  sold  where  the  delay  was  caused  by  commitment  in  an  insane 
hospital  and  a  release  on  condition  of  departure  from  state. 
Waiver  an  based  on  estoppel. 

Cited  in  Hampton  Stave  Co.  v.  Gardner,  83  C.  C.  A.  521,  154  Fed.  808,  hold- 
ing that  a  waiver  does  not  take  place  where  the  elements  of  estoppel  are  absent. 
Survival  of  defense  of  recoupment. 

Cited   in  State   v.  Arkansas   Brick   &   Mfg.  Co.   98  Ark.   129,   33  L.R.A.(N.S.) 
382,  135  S.  W.  843;   Soudan  Planting  Co.  v.  Stevenson,  94  Ark.  612,  128  S.  W. 
574, — holding  that  right   to   recoup  damages   is  not  barred,  though   independent 
action  to   enforce  contract   would  be  barred. 
K.vclusiveue.ss  of  firat  jurisdiction. 

Cited  in  Mound  City  Co.  v.  Castleman,  110  C.  C.  A.  55,  187  Fed.  925,  hold- 
ing that  court  first  acquiring  jurisdiction  thereby  withdraws  property  from 
jurisdiction  of  every  other  court  so  far  as  necessary  to  accomplish  purpose  of 
suit;  Tenth  Nat.  Bank  v.  Constr.  Co.  227  Pa.  361,  136  Am.  St.  Rep.  884,  76  Atl. 
ti7,  holding  that  a  court  has  no  power  to  appoint  a  receiver  for  property  which 
has  previously  come  into  control  of  court  of  concurrent  jurisdiction  which 
has  already  appointed  one;  Brun  v.  Mann,  12  L.R.A.(N.S.)  162,  80  C.  C.  A. 
513,  151  Fed.  152,  holding  that  the  federal  court  may  sell  land  of  an  estate 
during  administration  of  the  estate  in  county  court  where  the  custody  of  latter 
court  is  subject  to  right  of  sale  in  the  district  court  by  statute;  Lang  v.  Choctaw, 
(.).  &  G.  R.  Co.  87  C.  C.  A.  307,  160  Fed.  359,  holding  that  the  procurement  of  a 
lien  judgment  in  a  state  court  against  property  under  control  of  federal  court 
by  which  it  was  sold  on  foreclosure  subject  only  to  liens  allowed  in  latter 
court,  is  of  no  force  or  effect;  Sullivan  v.  Algrem,  87  C.  C.  A.  318,  160  Fed. 
370,  holding  erroneous  the  appointment  of  a  receiver  by  federal  court  to  take 
charge  of  property  already  in  custody  of  receiver  appointed  in  state  court  by 
suit  by  different  defendants;  Guardian  Trust  Co.  v.  Kansas  City  Southern  R. 
Co.  28  L.R.A.  (N.S.)  625,  96  C.  C.  A.  285,  171  Fed.  49,  holding  that  it  is  error 
to  enjoin  actions  in  state  courts  involving  a  determination  of  right  respecting 
property  in  custody  of  a  federal  court  in  equity  where  they  do  not  interfere  with 
such  custody. 

Stay  of  proceedings  to  await  termination  of  suit  in  court  of  co-ordinate 
jurisdiction. 

Cited  in  Mound  City  Co.  v.  Castleman,  110  C.  C.  A.  55,  187  Fed.  927,  holding 
that  when  state  court  has  secured  dominion  of  property,  later  suit  in  Federal 
court  should  not  be  stayed,  but  should  proceed  as  far  as  may  be  without  creating 
conflict,  and  then,  if  need  be,  stayed  until  proceedings  in  state  court  have  been 
completed;  Ferriday  v.  Middlesex  Bkg.  Co.  118  La.  781,  43  So.  403,  on  stay  of 
proceedings  where  custody  of  property  is  required  until  the  proceedings  in  another 
court  having  custody  of  such  property  are  concluded;  State  ex  rel.  Saint  v. 
Houssiere-LaTreille  Oil  Co.  123  La.  863,  49  So.  596,  holding  that  a  staying 
order  and  not  an  order  of  dismissal  is  the  proper  practice  when  the  subject 
matter  of  the  suit  is  in  the  previous  possession  of  a  court  of  concurrent  juris- 
diction; McClellan  v.  Carland,  110  C.  C.  A.  49,  187  Fed.  921;  Boatmen's  Bank 
v.  Fritzlen,  68  C.  C.  A.  288,  135  Fed.  667,  holding  that  the  pendency  in  a  state 
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court   of   a   prior   action   to   determine   the   same   issues   pending   in    subsequent 
action  in  a  Federal  court  between  same  parties  presents   no   bar  and  furnishes 
no  ground    for   abatement   of   the   latter   action. 
Recoupment  of  damages  in  action  for  purchase   price. 

Cited  in  Nixon  v.  Marr,  36  L.R.A. (N.S.)  1072,  111  C.  C.  A.  503,  190  Fed.  918 
(dissenting  opinion),  on  right  of  vendee,  in  action  for  specific  performance 
to  recoup  damages  for  failure  or  inability  of  vendor  to  comply  with  agreement 
to  convey  unincumbered  title. 

69  L.   R.  A.  246,   STEPI1KXSOX  v.  CORDER,   71   Kan.  475,   114   Am.  St.   Rep. 

T>00,  80  Pac.  938. 
I'roximate    cause    of    injuries    following-    runaway. 

Cited  in  notes   (5  L.R.A. (N.S.)   375)   on  proximate  cause  of  injuries  following 
runaway;     (37    L.R.A. (N.S.)     721)    on    liability,    in    absence    of    negligence,    for 
damage  by   runaway   horse. 
Intervening'  cause   precluding   liability   of  negligence. 

Cited  in  Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  228,  10  L.R.A.(X.S.)  661.  121 
Am.  St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas.  441,  holding -that  a  carrier  is  not 
liable  for  loss  of  goods  caused  by  flood  of  unusual  nature  though  had  he  not 
been  negligent  in  transportation  the  goods  would  not  have  been  present  at 
time;  Stefanowski  v.  Chain  15elt  Co.  129  Wis.  490,  7  L.R.A. (N.S.)  958,  101> 
X.  W.  532.  holding  thai  the  placing  of  a  wire  hook  on  plaintiffs  hand  in  order 
that  he  might  operate  a  defective  machine  was  a  cause  intervening  to  preclude 
liability  for  negligence  in  supplying  the  defective  machine. 

Cited  in  note  (23  L.R.A. (N.S.)  251)  on  intervening  act  of  child  as  breaking 
causal  connection  between  negligence  and  injury. 

69  L.  R.  A.  250,  SNYDER  v.  MILLER,  71   Kan.  410.  114  Am.  St.  Rep.  4S0.  80 

Pac.    970. 
Application  of  statute  of  limitation  to  a   debt  secured  by  series  of   note*. 

Cited  in  Green  v.  Frick,  25  S.  D.  348,  126  N.  W.  579;  Lovell  v.  Goss,  45  Colo. 
310,  22  L.R.A.(N.S.)  1113.  132  Am.  St.  Rep.  184,  101  Pac.  72,— on  the  commence- 
ment of  the  running  of  statute  of  limitation  against  an  entire  debt  on  default 
of  payment  of  the  first  of  a  series  of  notes  where  such  default  makes  the  entire 
debt  due  and  payable. 

Cited   in   note    (12   L.R.A.(N.S.)    1192)    on   effect   of   acceleration   provision    in 
mortgage  or  note  to  start  statute  of  limitations. 
—  Default    in    payment    of    taxes    by    mort^ag-or. 

Cited  in  Spesard  v.  Spesard.  75  Kan.  91,  88  Pac.  576,  holding  that  failure 
of  mortgagor  to  pay  taxes  when  due  causes  the  entire  mortgage  debt  to  be- 
come mature  and  payable,  under  a  mortgage  clause  to  that  effect  and  the 
statute  of  limitations  starts  running  as  to  whole  debt  as  of  the  date  of  default. 
Provision  in  contract  for  benefit  of  opposite  party. 

Cited  in  Van  Arsdale-Osborne  Brokerage  Co.  v.  Martin,  81  Kan.  503,  106  Pac. 
42,  holding  that  although  an  agreement  whereby  insurer  can  set  off  amount  ot 
premium  note  against  payment  of  loss,  was  made  for  benefit  of  insurer,  the 
insured  can  also  set  off  loss  against  suit  on  the  note. 

Effect    of    payment    on    collateral    to    stay    limitations    ag-ainst    principal 
obligation. 

Cited  in  note  (12  L.R.A. (N.S.)  1033)  on  effect  of  payment  on  collateral  to 
stay  running  of  statute  against  principal  obligation. 
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09  L.  II.  A.  255,  ALLEN  v.  NORTH  DES  MOINES  M.  E.  CHURCH,  127  Iowa,  06, 

109   Am.  St.  Rep.  .'506,  102  N.  W.  808,  4  Ann.  Cas.  257. 
Liability  of  purchasing-  corporation  for  debts  of  selling  eoiicern. 

<'itod  in  Luedecke  v.  Des  Moines  Cabinet  Co.  140  Iowa,  226,  32  L.R.A. (N.S.) 
616,  118  N.  W.  456,  holding  that  creditor  of  a  selling  corporation  cannot  hold 
members  of  purchasing  corporation  liable  personally  in  absence  of  fraud  or 
agreement  to  pay  debts  or  a  continuance  of  former  corporation,  though  where 
the  deal  is  made  not  in  the  usual  course  the  creditor  may  have  a  lien  on  the 
assets;  Baker  Furniture  Co.  v.  Hall,  76  Neb.  100.  Ill  N.  W.  129,  holding  that 
the  purchaser  of  the  stock  of  an  established  corporation  on  a  judicial  sale  there- 
of who  reorganizes  the  corporation  and  places  it  under  new  name  does  not 
incur  liability  for  debts  of  the  old  corporation. 

69   L.  R.  A.  260,  KLEIS   v.  McGRATH,   127   Iowa,  459,   109  Am.  St.  Rep.  396, 

103   N.   W.    371. 
Revival  of  outlawed  debt  by  admission. 

Cited  in  Doran  v.  Doran,  145  Iowa,  124,  25  L.R.A. (N.S.)  810,  123  N.  W. 
996,  holding  that  mortgage  may  be  revived  by  conveyance  by  mortgagor  subject 
to  mortgage,  stating  that  certain  amount  is  due  and  unpaid;  Finn  v.  Seegrniller, 
134  Towa,  17,  111  N.  W.  314,  holding  that  parol  evidence  is  not  admissible 
to  show  that  an  admission  reviving  one  note  of  a  series  is  a  revival  of  others 
not  mentioned. 

69  L.  R.  A.  264,  UNION  CENT.  L.  INS.  CO  v.  SPINKS,  119  Ky.  26],  83  S.  W. 

615,  84   S.   W.   1160,  7   Ann.   Cas.   913. 
Attempt    to   collect    overdue    premium    notes   as    waiver. 

Approved  in  Galliher  v.  State  Mut.  L.  fns.  Co.  150  Ala.  549,  124  Am.  St. 
Rep.  83,  43  So.  833,  holding  that  an  attempt  to  collect  full  face  value  of 
premium  notes  after  maturity,  accompanied  by  a  letter  treating  the  policy  as 
still  in  force  constitute  a  waiver  of  policy  condition  providing  that  policy 
be  cancelled  on  default  in  premium  notes. 

Cited  in  New  England  Mut.  L.  Ins.  Co.  v.  Springgate,  129  Ky.  632,  19  L.R.A. 
(N.S.)  229,  112  S.  W.  681,  holding  that  a  letter  to  insured  telling  him  that 
his  policy  will  be  cancelled  and  note  sent  back  unless  payment  is  remitted 
thereon  at  once  constitutes  a  waiver  of  right  to  cancel  for  default  on  pay- 
ment of  premium  note. 

Cited  in  note  (18  L.R.A.(N.S.)  902)  on  unsuccessful  attempt  to  collect  pre- 
mium as  waiver  of  forfeiture. 

Distinguished  in  lies  v.  Mutual  Reserve  L.  Ins.  Co.  50  Wash.  54,  18  L.R.A. 
(N.S.)  905,  96  Pac.  522,  where  policy  provided  that  any  waiver  of  policy  con- 
ditions must  be  in  writing  to  be  binding  against  the  insurer  and  where  failure 
to  pay  on  maturity  of  note  was  not  in  accordance  with  any  custom  of  dealing. 
Validity  of  limitation  period  In  insurance  policy  shorter  than  statutory 
period. 

Cited  in  Travelers'  Ins.  Co.  v.  Henderson  Cotton  Mills,  120  Ky.  224,  117  Am. 
St.  Rop.  585,  85  S.  W.  1090,  9  Ann.  Cas.'  162,  holding  void,  requirement  in 
employes'  indemnity  policy  that  action  must  be  brought  within  thirty  days 
after  payment  of  loss  by  insured;  Clarey  v.  Union  Cent.  L.  Ins.  Co.  143  Ky. 
542,  33  L.R.A. (N.S.)  882,  136  S.  W.  1014,  holding  that  limitation  period,  valid 
in  states  where  insurer  and  insured  reside,  will  be  enforced  by  courts  of  third 
stale  where  insured  died,  though  void  there;  Cain  v.  Union  Cent.  L.  Ins.  Co.  123 
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Ky.  62,  124  Am.  St.  Rep.  313,  93  S.  W.  622,  historically  as  overruling  a  former 
decision  which  however  remained  the  law  of  the  case  as  to  parties:  Citizens' 
L.  Ins.  Co.  v.  McClure,  138  Ky.  141.  27  L.R.A.(N.S.)  1029,.  127  S.  W.  74!),  on 
the  invalidity  of  a  policy  clause  requiring  actions  to  be  brought  on  policy 
within  a  period  shorter  than  that  named  in  statute  of  limitations. 

Disapproved  in  Tebbets  v.  Fidelity  &  C.  Co.  155  Cal.  139.  99  Pac.  501,  hold- 
ing valid  a  limitation  of  action  on  insurance  policy  though  shorter  than  regular 
limitation  period,  where  it  is  reasonable;  Spinks  v.  Mutual  Reserve  Fund  Life 
Asso.  137  Fed.  170,  holding  that  a  provision  that  suit  on  a  policy  must  he 
brought  within  one  year  from  death  of  deceased  is  valid  though  contrary  to 
the  general  statute  of  limitations. 
Provisions  in  policy  for  offsetting-  debts  due  insurer. 

Cited  in  Webb  v.  Missouri  State  L.  Ins.  Co.  134  Mo.  App.  580,  115  S.  W.  481, 
holding  that  a  policy  provision  providing  for  deduction  for  any  indebtedness 
due  under  policy  provisions  "or  otherwise"  covers  indebtedness  of  insured  for 
money  advanced  him  by  insurer. 

69  L.  R.  A.  270,  HARGIS  v.  PARKER,  27  Ky.  L.  Rep.  441,  85  S.  W.  704. 
Superintending  control  over  inferior  tribunals. 

Cited  in  note   (20  L.R.A.(N.S.)   943,  949,  950)   on  superintending  control  over 
inferior   tribunals. 
When  writ  of  prohibition  lies. 

Cited  in  Rush  v.  Denhardt,  138  Ky.  244,  127  S.  W.  785,  Ann.  Cas.  1912A,  1199, 
holding  that  decision  of  county  judge  on  sufficiency  of  affidavit  of  bias  cannot 
be  controlled  by  writ  of  prohibition,  if  petitioner  has  other  adequate  remedy. 
Jurisdiction  of  crime  committed  in  two  counties. 

Cited  in  Britton  v.  Com,  123  Ky.  414,  96  S.  W.  556,  holding  that  court  of 
county  in  which  victim  dies  has  jurisdiction,  though  he  is  shot  in  another 
county;  Com.  v.  Morton,  140  Ky.  634,  131  S.  W.  506,  Ann.  Cas.  1912B,  454, 
holding  that  court  of  county  in  which  indictment  was  first  returned  has  juris- 
diction of  statutory  offense  of  sending  threatening  letter,  which  was  mailed 
in  one  county  to  address  in  another. 
Indictment  outside  county  of  commission  of  crime. 

Cited  in  note  (7  L.R.A.  (N.S.)  673)  on  power  to  provide  for  indictment  out- 
side of  county  or  district  where  crime  committed. 

69  L.  R.  A.  276,  CROWLEY  v.  ELLSWORTH,   114  La.   308,  108   Am.   St.   Rep. 

353,  38  So.   199. 
Necessity  of  stating-  grounds  for  passage  in  ordinance. 

Cited   in   Miller   v.   Syracuse,   168   Ind.   233,  8   L.R.A.(N.S.)    472,   120   Am.   St. 
Rep.  366.   80  N.  E.  411,  holding  that  an  ordinance  prohibiting  the   keeping   of 
hogs  within   city   limits   speaks  for  itself,  it  therefore  not   being  necessary   for 
it  to  recite  the  reasons  therefor. 
Validity  of  ordinances. 

Cited  in  note  (123  Am.  St.  Rep.  37,  52)  on  test  of  validity  of  municipal  ordi- 
nance as  denying  equal  protection  of  the  laws. 

69  L.  R.  A.  278,  RICHARD  v.  SPRINGFIELD  F.  &  M.  INS.  CO.  114  La.  794,  108 
Am.  St.  Rep.  359,  38  So.  563. 
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69  L.  R.  A.  283,  THREE  STATES  LUMBER  CO.  v.  BLANKS,  66  C.  C.  A.  353, 

133  Fed.  479. 
State    decisions   binding-   on    Federal    courts. 

Cited   iu  Adelbert  College  v.  Wabash   R.  Co.  96  C.  C.  A.  465,   171   Fed.  811, 

holding  that  Federal  courts  need  not  follow  decision  of  courts  of  state  in  which 

it    is    sitting    where    such    decision    involves    extraneous    conditions    and    is    not 

wholly  on  statutory  interpretation. 

Damages  assessable  in  replevin. 

Cited  in  McDonough  v.  Reilly,  131  111.  App.  556,  holding  that  damages  may 

be  assessed  by  the  jury  in  a  replevin  suit  for  deterioration  and  injury  to  the 

goods  and  other  damage  incurred  through  the  wrongful  taking. 

Cited  in  note   (30  L.R.A.(N.S.)    307)    on   elements  of  damages   recoverable  on 

replevin  bond. 

Folio-wing;    of    state    court    decisions    in    Federal    courts. 

Cited  in  Re  National  Grocery  Co.  30  L.R.A.(N.S.)  988,  104  C.  C.  A.  47,  181  Fed. 

35,  holding  that  bankruptcy  courts  are  bound  to  follow  construction  of  exemption 

laws  by  highest  court  of  state- 
Cited   in  note    (40  L.R.A.  (N.S.)    452)    on  questions   of  state   law   as   to   which 

state   court   decisions   must   be   followed   in   actions   originating   in,   or   removed 

to,  Federal  courts. 

69  L.  R.  A.  291,  PRESSLY  v.  STATE,  114  Tenn.  534,  108  Am.  St.  Rep.  921,  86  S. 

W.  378. 
Statutory  consent  by  parents  to  act  of  minor. 

Cited  in  Rhodes  v.  State,  118  Tenn.  763,  102  S.  W.  899,  holding  that  a  pool 
hall  owner  is  guilty  of  a  breach  of  statute  where  he  allows  a   minor  to  play 
pool  on  two  different  occasions  under  one  permit  from  parent. 
Correction    of    judgment    by    appellate    court. 

Cited  in  Diamond  v.  State,  123  Tenn.  363,  ]31  S.  W.  666,  holding  that  appi-llato 
court    may    correct    judgment    by    striking    out    erroneous    imposition    of    im- 
prisonment. 
Construction   of  word   "liquor". 

Cited  in  Austin  v.  Shelton,  122  Tenn.  640,  127  S.  W.  446,  holding  that  word 
"liquor"  in  liquor  dealer  means  intoxicating  liquor. 

69  L.  R.  A.  293,  THE  STEAM  DREDGE  NO.  1,  67  C.  C.  A.  67,  134  Fed.  161. 
Contributory  nesHeence  as  to  hawsers  and  cables  under  strain. 

Cited   in   Frederickson   v.  Central   Wharf   Towboat   Co.   101   Me.   409,  64   At  I. 
666,  holding  that  it  is  contributory  negligence  to  stand  within  the  light  of  a 
hawser  under  strain  though  it  is  done  in  the  zealous  performance  of  duty. 
Assumption  of  risk:  iu  admiralty. 

Cited    in   The   Scandinavia,   156   Fed.   407,   holding   that   the   doctrine   of   as- 
sumption  of   risk    applies   in   admiralty   cases   notwithstanding   the   doctrine   of 
comparative  negligence. 
DiviNion    of    damages    in    admiralty. 

Cited  in  Salmon  Bri«-k  &  Lumber  Co.  v.  Donald,  116  C.  C.  A.  501,  194  Fed. 
807  (dissenting  opinir.n),  on  division  of  damages  from  concurring  negligence 
of  officers  of  ship  and  employees  of  charterer. 
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69  L.  R.  A.  300,  MARDEN  v.  PORTSMOUTH,  K.  &  Y.  STREET  R.  CO.  100  Me. 

41,  109  Am.  St.  Rep.  476,  60  Atl.  530. 
Failure    to   stop,    look   and    listen    at    street    cnr    track. 

Cited  in  Pilrner  v.  Boise  Traction  Co.  14  Idaho,  339,  15  L.R.A.(N.S.)  263,  125 
Am.  St.  Rep.  161,  94  Pac.  432;  Capital  Traction  Co.  v.  Apple,  34  App.  D.  C.  573, 
— -holding  that  failure  to  stop,  look  and  listen  before  crossing  does  not  warrant 
conclusion  of  contributory  negligence  as  a  matter  of  law:  Denis  v.  Lewiston, 
B.  &  B.  Street  R.  Co.  104  Me.  46,  70  Atl.  1047,  holding  that  whether  failure 
to  look  and  listen  before  crossing  street  car  tracks  is  to  be  deemed  negligence 
mus  be  determined  upon  all  the  facts  and  circumstances  disclosed  by  the  evidence; 
Bremer  v.  St.  Paul  C'.  R.  Co.  107  Minn.  333,  21  L.R.A.(N.S.)  894,  120  N.  W. 
382,  on  same  point. 

Cited  in  note  (15  L.R.A.(N.S.)  257,  259,  260)  on  duty  to  look  and  listen  before 
crossing  electric  road. 

Distinguished  in  Philbrick  v.  Atlantic  Shore  Line  R.  Co.  107  Me.  433,  78  Atl. 
481,  holding  negligent,  man  driving  team  along  road  parallel  with  car  line  and 
turning  on  track  to  enter  private  way,  with  knowledge  that  car  is  coming  less 
than  100  feet  behind  him. 
Ki«hls  and  duties  of  traction  companies  in  streets. 

Cited  in  Malia  v.  Lewiston,  A.  &  W.  Street  R.  Co.  107  Me.  97,  77  Atl.  541, 
holding  railroad  not  liable  for  collision  with  carriage  caused  by  horse  suddenly 
bolting  across  track  between  crossings;  Indianapolis  Street  R.  Co.  v.  Marschke, 
166  Ind.  493,  77  N.  E.  945,  holding  that  the  fact  that  authorities  have  granted 
permission  to  company  to  operate  cars  in  street  does  not  give  it  the  right  to 
use  streets  in  disregard  of  the  rights  of  other  users. 

Cited  in  note  (118  Am.  St.  Rep.  478)  on  duties  and  liabilities  of  street  rail- 
way companies  toward  passengers. 

—  At  crossings. 

Cited  in  Denis  v.  Lewiston,  B.  &  B.  Street  R.  Co.  104  Me.  44,  70  Atl.  1047, 
holding  that  traction  company  has  no  more  rights  or  privileges  in  street  than 
ordinary  users  and  must  use  same  with  due  regard  for  rights  of  others  and 
have  car  under  proper  control  for  emergencies  at  crossings;  Stewart  v.  Omaha 
&  C.  B.  Street  R.  Co.  83  Neb.  101,  118  N.  W.  1106,  holding  that  motorman  on 
iipproaching  or  crossing  street  crossings  where  passengers  alight  from  opposite; 
bound  cars,  must  have  his  car  under  control  to  avoid  injury  to  persons  he 
must  know  would  use  crossing. 
— —  Speed  of  operation  of  cars. 

Cited  in  Wolf  v.  City  R.  Co.  50  Or.  76.  91  Pac.  460,  15  Ann.  Cas.  1181,  holding 
that  the  jury  could  infer  negligence  from  the  running  of  a  street  car  at  time 
of  accident  at  rate  of  from  26  to  30  miles  per  hour;  Capital  Traction  Co.  v. 
Apple,  34  App.  D.  C.  573,  holding  it  proper  to  refuse  an  instruction  on  behalf 
of  street  railway  company,  ignoring  speed  regulation  and  assuming  exclusive 
right  to  street  use. 

—  As  distinguished   from   steam   railways. 

Approved  in  Spiking  v.  Consolidated  R.  £  Power  Co.  33  Utah,  325,  9.3  Pac. 
838,  holding  that  a  person  crossing  tracks  ahead  of  street  car  is  not  required 
to  use  same  degree  of  care  as  if  traveling  on,  along  or  across  steam  railroad. 

Cited  in  Wolf  v.  City  R.  Co.  50  Or.  80,  91  Pac.  460,  15  Ann.  Cas.  1181,  holding 
that  the  laws  applicable  to  operation  of  steam  and  street  railways  are  different; 
Detroit  United  R.  Co.  v.  Nichols,  91  C.  C.  A.  257,  165  Fed.  296,  holding  that 
because  of  the  difference  in  the  amount  of  care  used  in  crossing  steam  and 
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street   railways   plaintiff   is   not   sis   a    matter   of   law   negligent   in   only   looking 
about  30  feet  up  street  before  crossing  tracks. 
Iti'sponsibility  for  another's  neg(lfi£eiice. 

Cited  in  Nor.n  v.  Chicago  City  R.  Co.  232  111.  381,  122  Am.  St.  Rep.  114,  S3 
N.  E.  924,  Affirming  133  111.  App.  371,  holding  that  a  passenger  in  a  hired 
vehicle  does  not  answer  for  the  negligence  of  the  driver  concurring  with  negli- 
gence of  defendant  unless  such  Driver  is  under  his  control. 

(i'J  L.  R.  A.  309,  SOUTHER  v.  GLOUSTER,  187  Mass.  552,  73  X.  E.  558. 

09  L.  R.  A.  311,  CAMPBELL  v.  SUPERIOR  CT.  JUSTICES,  187  Mass.  509,  73 

N.  E.  659?  2  Ann.  Cas.  462. 
KoftiKal     to    permit     in     contempt     to    proceed     with     trial. 

Cited  in  footnote  to  Bennett  v.  Bennett,  70  L.R.A.  864,  which  sustains  power 
of  court  in  divorce  suit  to  punish  refusal  to  pay  alimony  by   striking  defend- 
ant's answer  from   record  or  refusing  to  permit  him  to  plead  further. 
lie-port    of    (jueMtioiiM    of    law    to    full    court. 

Cited  in  Atty.  (Jen.  v.  Preferred  Mercantile  Co.  187  Mass.  517,  73  N.  E.  669, 
holding  that  a  justice  of  the  supreme  court  may  without  deciding  the  questions 
report  to  the  full  court  the  questions  of  law  which  arise  upon  the  records  by 
r»';i;fon.  of  an  opinion,  order,  direction  or  motion.' 

<;'.)  L.  R.  A.  314,  HELLEN  v.  MED  FORD,  188  Mass.  42,  108  Am.  St.  Rep.  459, 

73  N.  E.  1070. 
Waiver  of  constitutional  rights  in  public  improvement  proceedings. 

Cited  in  Thompson  v.  Mitchell,   133  Iowa.  530,  110  N.  W.  901,  holding  that 
a  landowner  cannot  with  knowledge  of  the  construction  of  a  local  improvement 
allow  it  to  proceed  to  completion,  then  object  to  the  constitutionality  of  notice 
given  him. 
Compensation    for   public    taking:. 

Cited  in  Weeks  v.  Grace,   194  Mass.  298,  9  L.R.A.(N.S.)    1094,  80  N.  E.  220, 

10  Ann.  Cas.   1077,   holding  that   whether  the   taking  for  public   purpose   be  a 
fee  or  an  easement  the  owner  must  be  fully  compensated. 

69  L.  R.  A.  317,  KELLEY  v.  BUFFALO  SAV.  BANK,  180  N.  Y.  171,  105  Am.  St. 

Rep.  720,  72  N.  E.  995. 
Liability  of  savings  bank   for  payment   to  wrong  person. 

Approved  in  Campbell  v.  Schenectady  Sav.  Bank,  114  App.  Div.  340,  99  N.  Y. 
Supp.  927,  holding  bank  not  responsible  for  payment  made  to  niece  of  depositor 
having  pass  book  of  such  depositor  and  presenting  forged  checks  therewith, 
where  bank  was  not  put  on  suspicion  by  any  circumstance  and  the  signatures 
were  inspected. 

Cited  in  Gallo  v.  Brooklyn  Sav.  Bank,  199  N.  Y.  232,  32  L.R.A. (N.S.)  71, 
92  N.  E.  633,  holding  that  savings  bank,  not  satisfied  as  to  identity  of  one 
presenting  pass  book,  giving  him  check  payable  to  order  of  depositor,  is  not 
liable  to  one  who  cashes  check;  Hoffman  v.  Union  Dime  Sav.  Inst.  109  App. 
Div.  25,  95  N.  Y.  Supp.  1045,  holding  savings  bank  liable  to  depositor's  adminis- 
trator for  money  paid  after  depositor's  death  to  her  attorney. 

Cited  in  note  (18  L.R.A. (N.S.)  431,  432)  on  payment  by  savings  bank  on 
forged  order. 
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—  Reasonable   care. 

Cited  in  Fries) no  v.  Columbia  Nat.  Bank,  118  App.  Div.  570,  103  N.  Y.  Supp. 
189,  holding  that  the  rule  of  reasonable  care  as  applied  to  savings  banks  does 
not  apply  to  a  case  of  deposit  in  an  ordinary  bank;  Kenny  v.  Harlem  Sav.  Bank, 
65  Misc.  469,  120  N.  Y.  Supp.  82,  holding  that  savings  bank  in  making  a  payment 
on  pass  book  must  use  reasonable  care  and  the  determination  of  that  question 
depends  on  the  special  circumstances  of  the  case. 

69  L.  R.  A.  329,  CHASE  v.  WATERBURY   SAV.  BANK,  77  Conn.  295,  59  Atl. 

37,  1  Ann.  Cas.  96. 
\ssijiii:;«'ii»    of  error   in   charge    to   jury. 

Cited  in  Anderson  v.  Husted,  79  Conn.  540.  66  Atl.  7,  holding  that  an  objection 
as  reason  for  appeal  that  "there  is  error  in  the  charge  as  stated  in  the  findings'' 
is  too  general  to  raise  question  for  review;  Decker  v.  Mann,  80  Conn.  87,  66 
Ati  884,  holding  that  a  mere  general  statement  that  court  erred  in  failing  to 
instruct,  in  a  case  where  there  were  numerous  requests  for  instructions  on 
numerous  subjects  is  insufficient;  State  ex  rel.  Lynch  v.  Whitehouse,  80  Conn. 
123,  67  Atl.  503,  holding  that  a  statement  setting  forth  that  "court  erred  in 
charging  as  follows"  followed  by  a  copy  of  the  court's  charges  some  of  which 
are  unobjectionable,  constitutes  an  insufficient  assignment. 
Proper  care  in  making'  payment  on  presentment  of  paaa  book. 

Cited  in  Hough  Ave.  Sav.  &  Bkg.  Co.  v.  Anderson,  78  Ohio  St.  345,  18  L.R.A. 
(N.S.)  434,  125  Am.  St.  Rep.  707,  85  N.  E.  498,  14  Ann.  Cas.  479,  holding  evi- 
dence that  banker  know  the  man  who  presented  pass  book  and  order  and  that 
same  person  had  formerly  done  so  with  proper  authority  is  sufficient  to  go  to 
jury  on  due  care  and  bona  fides  in  not  comparing  signatures  on  orders  with 
that  in  the  bank. 

Cited  in  notes   (18  L.R.A.(N.S.)   432)   on  payment  by  savings  bank  on  forged 
order;    (105  Am.  St.  Rep.   746),  on  duty   of  savings  bank   to  exercise  ordinary 
care  with  respect  to  repayment  of  deposits. 
Assent   of   depositor   to   by-laws. 

Cited  in  note  (105  Am.  St.  Rep.  732)  as  to  how  assent  of  depositor  to  by-laws 
of  savings  bank  may  be  shown. 
Estoppel   of  depositor  by   negligence. 

Cited  in  note  (105  Am.  St.  Rep.  758)  on  estoppel  of  depositor  by  his  negli- 
gence to  hold  savings  bank  liable  for  payment  of  deposit  to  wrong  person. 

69  L.  R.  A.  341,  LANGDALE  v.  CITIZENS'  BANK,  121  Ga.   105,   104  Am.  St. 

Rep.  94,  48  S.  E.  708,  2  Ann.  Cas.  257. 
Liability  of  saving's  bank  paying  deposit  to  wrong  person. 

Cited  in  notes  (18  L.R.A.(N.S.)  432)  on  payment  by  savings  bank  on  forged 
order;  (105  Am.  St.  Rep.  748)  on  duty  of  savings  bank  to  compare  signature 
on  order  with  signature  on  file;  (105  Am.  St.  Rep.  751)  on  rule  respecting  lost 
or  stolen  pass  books;  (105  Am.  St.  Rep.  753)  on  duties  of  savings  banks  toward 
depositors,  where  f«rged  order  is  defective  on  its  face. 
Validity  of  by-laws  of  savings  br.nk. 

Cited  in  note  (105  Am.  St.  Rep.  734)  on  necessity  for  by-laws  of  savings 
bank  to  be  reasonable. 
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69  L.  R.  A.  345,  PEOPLE  v.  SCHNEIDER,  139  Mich.  673,  103  N.  W.  172,  5  Ann. 

Cas.  790. 
Regulation    of    use    of    streets. 

Distinguished  in  Detroit  v.  C.  H.  Little  Co.  1G3  Mich.  448,  128  N.  C.  767,  hold- 
ing   that    ordinance    requiring    license    for    business    of    using    vehicles    to    draw 
materials  does  not  prohibit  firm  from  delivering  its  commodities,  by  its  private 
wagons,  without  license. 
—  By   automobiles. 

Cited  in  St.  Louis  v.  Williams,  235  Mo.  510,  139  S.  W.  340,  holding  void,  ordi- 
nance repugnant  to  statute  regulating  indentilication  of  numbers  on  auto- 
mobiles; State  v.  Mayo,  106  Me.  67,  26  L.R.A.(N.S.)  507,  75  Atl.  295,  20  Ann. 
Cas.  512;  Dudley  v.  Northampton  Street  R.  Co.  202  Mass.  446,  23  L.R.A.(N.S.) 
563,  89  N.  E.  25,  on  general  power  of  legislative  authority  to  regulate  use 
of  automobiles  and  enact  speed  laws;  Coin.  v.  Kingsbury,  199  Mass.  544,  127 
Am.  St.  Rep.  513,  85  N.  E.  848,  holding  valid  the  statutory  regulation  of  the 
use  of  automobiles  with  respect  to  certain  named  roads  and  as  to  speed  at 
which  they  may  be  propelled. 

Cited  in  notes  (1  L.R.A.(N.S.)  217,  240;  108  Am.  St.  Rep.  218)  on  law  of  the 
automobile. 

69  L.  R.  A.  350,  MUMFORD  v.  STARMONT,  139  Mich.  188,  102  N.  W.  662. 

69  L.  R.  A.  353,  BARNUM  v.  LE  MASTER,  110  Tenn.  638,  75  S.  W.  1045. 
Wife's  rights  in  conveyance  uy  husband  to  her. 

Cited  in  Bingham  v.  Weller,  113  Tenn.  79,  69  L.R.A.  379,  106  Am.  St.  Rep. 
803,  81  S.  W.  843,  holding  that  a  deed  from  husband  to  wife  for  her  separate 
use  with  full  power  of  alienation  in  her  divests  husband  of  all  right  to  estate 
by  curtesy;  Funkhouser  v.  Fowler,  117  Tenn.  540,  101  S.  W.  769,  holding  that 
married  woman  cannot  dispose  of  her  separate  realty  obtained  by  deed  directly 
from  husband  which  did  not  expressly  give  her  power  of  absolute  disposition. 

Cited   in   note    (23   L.R.A.(N.S.)    776)    on   husband's   right  to  curtesy   in   land 
which  he  settled  upon  or  conveyed  to  wife. 
Power  of  married  woman  to  contract  with  respect  to  real  estate. 

Cited  in  Insurance  Co.  v.  Waller,  116  Tenn.  18,  115  Am.  St.  Rep.  763,  95  S.  W. 
811,  7  Ann.  Cas.  1078,  holding  that  under  statutes  a  married  woman  may  accept, 
hold  and  execute  a  trust  relating  to  realty  and  that  she  has  the  power  under 
the  trust  to  convey  realty  without  concurrence  or  joinder  of  husband  and  that 
this  extends  to  trusts  in  which  husband  is  beneficiary  and  to  conveyances  made 
in  its  execution  directly  to  him. 
Implied  trust  in  favor  of  donor. 

Cited  in  note  (24  L.R.A.(N.S.)  1044)  on  donor's  expectation  that  donee  will 
allow  him  to  share  in  benefit  of  property,  as  raising  implied  trust. 

69  L.  R.  A.  370,  BINGHAM  v.  WELLER,  113  Tenn.  70,  106  Am.  St.  Rep.  803, 

81  S.  W.  843. 
Construction  of  fee  tail  as  fee  simple. 

Cited  in  Speight  v.  Askins,  118  Tenn.  752,  102  S.  W.  74,  holding  that  a  con- 
veyance to  wife  "and  the  heirs  of  her  body  begotten  by  me"  from  tfie  husband 
passes  a  fee  simple  estate  to  the  wife. 
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Cnrtesy   in   wife's   separate   estate. 

Cited  in  note   (112  Am.  St.  Rep.  587)   on  tenancy  by  the  curtesy  in  separate 
estate  of  wife. 
Release    of    cnrtesy    by    conveyance. 

Cited  in  note  (112  Am.  St.  Rep.  592)  on  release  of  right  to  curtesy  by  con- 
veyance of  property. 

69  L.  R.  A.  381,  STATE  v.  COLEMAN,  186  Mo.  151,  84  S.  W.  978. 

Subsequent  appeal  in  199  Mo.  114,  97  S.  W.  574. 

Disapproved   in   State   v.  Hinchman,   74   Kan.   423,   87   Pac.   186,  holding  that 
the  omission  of  the  words  "upon  his  oath"  referring  to  prosecuting  attorney  in 
conclusion  of  information  for  first  degree  murder  does  not  vitiate  it. 
Admissibility    of    threats. 

Cited  in  State  v.  Kretschmar,  232  Mo.  41,  133  S.  W.  16,  holding  admissible, 
threats  eighteen  months  before,  to  kill  deceased. 
Xecessity   of   technical   formal   conclusion   of   information    for   murder. 

Cited  in  State  v.  Dawson.  187  Mo.  66,  85  S.  \V.  526,  holding  that  an  information 
for  murder  which  does  not  recite  in  conclusion  that  it  is  on  the  oath  of  tilt- 
prosecuting  attorney  is  insufficient;  State  v.  Minor,  193  Mo.  604,  92  S.  W. 
466,  holding  like  information  for  murder  in  first  degree  insufficient  to  support 
conviction  in  second  degree. 
—  As  to  Included  manslaughter. 

Cited  in  State  v.  Morgan,  196  Mo.  185,  95  S.  W.  402,  7  Ann.  Cas.  107,  hold- 
ing murder  information  sufficient  to  support  conviction  for  manslaughter  though 
not  concluding  upon  oath  of  prosecuting  attorney. 
Homicide   by   officer. 

Cited  in  notes  (67  L.R.A.  300)  on  homicide  by  officer  in  checking  flight  in  case 
of  misdemeanor;   (67  L.R.A.  301)   on  homicide  by  officer  meeting  actual  physical 
resistance;    (67   L.R.A.  308,  310)    on  effect  of  question  of  legality  or  propriety 
of  officer's  action. 
Shooting-    inn  ii     violating    ordinance. 

Cited  in   Stanberry   v.  O'Neal,   166  Mo.   App.   718,   150   S.  W.   1104,   to   point 
that   marshal   shooting   at   man   fleeing   from   arrest   for   violation   of  ordinance 
is  guilty  of  assault  with  intent  to  kill. 
Amount  of  force  in  making  arrest. 

Cited   in   State   v.   Montgomery,   230   Mo.   669,    132   S.   W.   232,   holding   that 
deputy   constable   used   more   force   than   necessary,   where  'he   killed    man   who 
seized  revolver  which  deputy  drew  on  him. 
Repetition    of    instructions. 

Cited   in   State   v.   Washington,   242   Mo.   408,    146    S.   W.    1164,   holding   that 
if  proper  instruction   on   subject  of   reasonable  doubt   is  given,   it   need   not   be 
repeated  in  each  instruction. 
Technical    phraseology. 

Cited  in  Donnell  v.  Wright,   199  Mo.  317,  97  S.  W.  928,  on  the  necessity  of 
adhering  to   established   forms   of   expression   which   have   attained   a   legal   sig- 
nificance. 
Status    of   admissions   of   accused. 

Cited  in.  Clay  v.  State,  15  Wyo.  72,  86  Pac.  17  (dissenting  opinion),  on  the 
presumption  of  truthfulness  of  all  admissions  made  by  accused  against  him- 
self as  being  erroneous. 
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6<t   1..  R.  A.  389,  MARKO\VITZ  v.  METROPOLITAN  STREET  R.  CO.  186  Mo. 

350,  85  S.  W.  351. 
NejEliK-eiioe    of    driver    Imputed    to    passenger. 

Cited  in  Cotton  v.  Willmar  &  S.  F.  R.  Co.  99  Minn.  373,  8  L.R.A.  (X.S.)  656, 
ll(i  Am.  St.  Rep.  422,  109  N.  W.  835,  9  Ann.  Cas.  935,  holding  that  the  hirer 
of  a  livery  team  is  not  responsible  for  the  uncontrolled  negligence  of  the 
driver. 

Cited  in  footnote  to  Colorado  &  Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681, 
winch  denies  right  of  recovery  for  death  by  collision  with  train  of  one  joining 
with  driver  of  conveyance  in  testing  danger  of  attempting  to  cross  tracks  in 
front  of  train. 

Cited    in    notes     (S    L.R.A.(N.S.)    637)    on    imputed    negligence    of    driver    to 
passenger;    (110  Am.   St.   Rep.  297)    on  imputed  negligence  of  servant,  driving, 
to  master  riding  with  him. 
Contributory  IK-.-J.  !  ii;  ,•».-,-  in  i;<>in-   oil  street  car  tracks. 

Cited  in  Powers  v.  St.  Louis  Transit  Co.  202  Mo.  279,  100  S.  W.  655,  on 
non-recovery  for  contributory  negligence  consisting  in  stepping  upon  track 
immediately  ahead  of  an  approaching  car  without  looking;  Boring  v.  Metropolitan 
Street  R.  Co.  194  Mo.  552,  92  S.  W.  ($55,  holding  that  plaintiff's  contributory 
negligence  in  crossing  track  immediately  ahead  of  a  car  without  looking  will 
defeat  recovery  where  there  is  no  evidence  to  show  that  motorman  had  time 
or  means  to  avoid  collision;  Abbott  v.  Kansas  City  Elev.  R.  Co.  121  Mo.  App. 
585,  97  S.  W.  198,  holding  that  the  negligence  of  the  plaintiff  in  driving  up 
street  car  tracks  in  the  dark  with  his  ears  covered  will  preclude  recovery  for 
injury  from  collision  in  the  rear  though  the  motorman  was  negligent  in  not 
seeing  him;  Metropolitan  R.  Co.  v.  Fonville,  19  Okla.  291,  91  Pac.  902,  holding 
that  a  driver  who  suddenly  turns  across  tracks  without  first  ascertaining  tlu- 
proximity  of  cars  is  guilty  of  negligence  as  a  matter  of  law. 

Cited  in  note  (15  L.R.A.(N.S.)  259)  on  duty  to  look  and  listen  before  cross- 
ing electric  road. 

Distinguished  in  Bectenwald  v.  Metropolitan  Street  R.  Co.  121  Mo.  App.  599, 
07  S.  W.  557,  where  the  motorman  if  keeping  a  proper  lookout  could  have  seen 
the  position  of  plaintiff  in  time  to  have  avoided  the  collision. 
Inability  for  failure  to  avoid  consequences  of  injured  persons  neR-lig;enee. 

Cited  in  Stiller  v.  Metropolitan  Street  R.  Co.  159  Mo.  App.  454,  141  S.  W. 
483.  holding  railroad  liable,  where  motorman  could  have  seen  person  on  track 
in  time  to  stop,  or  warn  him  off  track  by  sounding  gong;  White  v.  Missouri 
P.  R.  Co.  159  Mo.  App.  514.  141  S.  W.  436,  holding  railroad  not  liable  for  kill- 
ing of  flagman  asleep  on  track,  where  engineer,  on  seeing  him.  instantly  put 
on  brakes;  Bennett  v.  Metropolitan  Street  R.  Co.  122  Mo.  App.  714,  99  S.  W. 
480,  holding  that  neither  plaintiff's  inattention  to  signals  nor  his  delay  in 
heeding  them  are  singly  or  conjointly  sufficient  in  themselves  to  create  a  reason- 
able inference  of  negligence  on  part  of  motorman;  Hawkins  v.  St.  Louis  &  S. 
F.  R.  Co.  135  Mo.  App.  535,  116  S.  W.  16,  holding  that  a  verdict  for  plaint  ill' 
on  the  ground  that  engineer  failed  to  blow  whistle  after  seeing  pedestrian  who 
was  only  60  feet  away  cannot  be  sustained  on  the  ground  that  had  the  wli  1st  It- 
been  blown  the  pedestrian  could  have  escaped. 
Illsht  of  motorman  to  assume  that  person  will  not  cross  track. 

Cited  in  Legg  v.  Metropolitan  Street  R.  Co.  154  Mo.  App.  291.  133  S.  W. 
1190,  holding  that  motorman  has  right  to  presume  that  man  will  let  car  pas* 
before  driving  on  track. 

Cited    in    note    (5   L.R.A.(N.S.)    1059)    on    right   of   motorman   to   assume   that 
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no   one   will   attempt   to   cross   so   close   in   front   of   car   as   to   render   collision 
probable. 

09  L.  R.  A.  393,  SLACK  v.  REES,  66  N.  J.  Eq.  447,  59  Atl.  466. 

Transactions    between    persons    sustaining    confidential    relations    toward 
each   other. 

Followed  in  Post  v.  Hagan.  71  N.  J.  Eq.  242,  124  Am.  St.  Rep.  997,  65  Atl. 
1026,  holding  that  proper  independent  advice  is  necessary  to  the  validity  of  a 
gift  of  all  of  a  dependent  person's  property  to  a  person  who  sustains  confidential 
relation  to  donor. 

Cited  in  Bigelow  v.  Old  Domiliion  Copper  Min.  &  Smelting  Co.  74  N.  J.  Eq. 
507,  71  Atl.  153.  on  equitable  relief  from  the  pressure  of  unfair  advantage 
obtained  through  confidential  relation. 

Cited  in  note    (16  L.R.A.(N.S.)    1088)    on  independent  advice  as  condition  of 
a  valid  gift  inter  vivos  between  parties  in  confidential  relation. 
In  parental  or  family  relations. 

Followed  in  Albert  v.  Haeberly,  68  N.  J.  Eq.  665,  111  Am.  St.  Rep.  652,  61 
Atl.  380,  holding  that  a  gift  by  a  daughter  to  her  step-mother  made  without 
power  of  revocation  or  independent  advice  as  to  result  and  while  donor  was 
member  of  donee's  family  and  under  her  dominance,  will  be  set  aside. 

Cited  in  Nobles  v.  Hutton,  7  Cal.  App.  23,  93  Pac.  289,  holding  that  equity 
will  set  aside  a  deed  of  property  from  enfeebled  woman  to  her  son  who  occupies 
a  confidential  relation  to  her,  where  it  was  given  without  independent  advice 
and  for  no  consideration;  Holton  v.  Holton,  72  N.  J.  Eq.  315,  65  Atl.  481,  hold- 
ing that  a  conveyance  from  father  to  daughter,  the  father  keeping  possession 
and  making  improvements,  standing  alone,  without  averments  of  fraud,  mistake 
or  lack  of  independent  advice,  is  not  sufficient  to  raise  presumption  of  a  con- 
structive trust;  Schultze  v.  Schultze,  73  N.  J.  Eq.  600,  75  Atl.  824,  holding 
that  a  showing  by  wife  that  property  transferred  to  her  husband  now  divorced 
was  obtained  by  undue  influence  and  coercion  entitles  her  to  recovery  unless 
husband  show  that  it  was  fairly  acquired. 
—  Burden  of  proof  and  presumptions. 

Cited  in  Groff  v.  Stitzer,  75  N.  J.  Eq.  458,  72  Atl.  970,  holding  gift  of  stock 
by  old  woman  to  step-daughter  and  son  presumptively  void  and  burden  on  them 
to  show  lack  of  undue  influence;  Re  Cooper,  75  N.  J.  Eq.  181,  71  Atl.  676,  hold- 
ing that  there  is  presumption  of  undue  influence  by  attorney  receiving  large 
legacy  under  will  drawn  by  him;  Baur  v.  Cron,  71  X.  J.  Eq.  744,  66  Atl.  585, 
on  the  burden  of  maintaining  a  gift  from  a  dependent  donor  to  a  dominant  donee 
as  being  on  the  donee;  Buchanan  v.  Buchanan,  73  N.  J.  Eq.  551.  68  Atl.  780, 
holding  that  a  partner  of  an  elderly  deceased  person  will  have  to  show  her 
right  to  all  the  property  of  the  partnership  and  that  if  it  has  been  given  to  her 
she  must  show  that  it  was  given  on  independent  advice. 

Cited  in  note  (35  L.R.A.(N.S.)  959,  960)  on  presumption  and  burden  of  proof 
as  to  undue  influence  respecting  gifts  inter  vivos  from  parent  to  child. 

69  L.  R.  A.  394,  CHARLTON  v.  COLUMBIA  REAL  ESTATE  CO.  67  N.  J.  Eq. 

629,  110  Am.  St.  Rep.  495,  60  Atl.  192,  3  Ann.  Cas.  402. 
Sufficiency  of  memorandum. 

Cited  in  Ames  v.  Ames,  46  Ind.  App.  604,  91  N.  E.  509,  holding  immaterial, 
manner  of  execution  of  memorandum,  or  in  whose  hands  it  remains. 
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Separate    writings. 

Cited  in  Schneider  v.  Anderson,  75  Kan.  1,5,  121  Am.  St.  Rep.  356,  88  Pac.  525, 
holding  that  if  from  a  writing  setting  up  parts  of  an  agreement  to  sell  land  and 
an  undelivered  deed  relating  to  the  same  matter  a  completed  contract  can  be 
ascertained  the  statute  of  frauds  is  satisfied. 

Who   must    sig-ii    memorandum. 

Cited   in  note    (28   L.R.A.  (N.S.)    69(5)    as  to   who   must   sign   memorandum  of 
executory  sale  contract  within  statute  of  frauds. 
K  ever. sal    for    improper    rejection    of    evidence. 

Cited  in  Taylor  Iron  &  Steel  Co.  v.  Nichols,  73  N.  J.  Eq.  692,  24  L.R.A. (N.S.) 
942,  133  Am.  St.  Rep.  753,  69  Atl.  186,  holding  that  reversal  for  improper  re- 
jection of  evidence  should  be  without  prejudice  to  farther  proceedings. 

69  L.  R.  A.  397,  WATKINSON  v.  WATKINSON,  68  N.  J.  Eq.  632,  60  Atl.  931, 
6  Ann.  Cas.  326. 

Followed  without  discussion   in   Cook  v.   Weigley,   69  N.  J.   Eq.   837,   65   At!. 
480. 
Newly    discovered    evidence    to    review    final    decree. 

Cited  in  Richards  v.  Shaw,  77  N.  J.  Eq.  401,  77  Atl.  618,  holding  that  newly 
discovered  evidence  is  matter  that  party  could  not  procure  at  trial  by  due  dili- 
gence; Feinberg  v.  Feinberg,  70  N.  J.  Eq.  424,  62  Atl.  562,  holding  that  affidavits 
of  admissions  of  husband  are  not  sufficient  as  newly  discovered  evidence  to  reopen 
divorce  proceedings  where  they  have  no  weight  for  the  purpose  for  which  they 
are  sought  to  be  used. 

Cited  in  note    (30  L.R.A.(N.S.)    1031,   1040)   on  bill  of  review  for.  newly  dis- 
covered evidence. 
Limitation  as   to  filing  bill   of  review. 

Cited  in  Boyer  v.  Boyer,  77  N.  J.  Eq.  145,  76  Atl.  309,  holding  that  bill  of 
review  after  time  for  appeal  will  only  be  entertained  in  case  of  new  or  newly 
discovered  matter;  Sparks  v.  Fortescue,  75  N.  J.  Eq.  588,  73  Atl.  595,  holding 
that  petition  to  open  decree  cannot  be  filed  after  time  to  take  appeal  has  passed. 
Change  of  vrife'x  domicile  after  Reparation. 

Cited  in  Hibbert  v.  Hibbert,  72  N.  J.  Eq.  779,  65  Atl.  1028,  holding  that  the 
domicile  of  a  deserted  wife  remains  the  same  as  that  maintained  at  time  of 
desertion  till  she  changes  it;  Duxstad  v.  Duxstad,  17  Wyo.  417,  100  Pac.  112, 
holding  that  by  returning  to  her  parents'  home  in  another  state  a  woman  did  not 
lose  her  domicil  in  state,  where  she  had  lived  with  husband,  for  purpose  of 
divorce. 
Residence  essential  to  jurisdiction  in  divorce. 

Cited  in  note    (28  L.R.A. (N.S.)    993)    on   character  of  residence  essential   to 
jurisdiction  in  divorce  proceedings. 
Presumption  of  continuance  of  residence. 

Cited  in  Guggenheim  v.  Long  Branch,  80  N.  J.  L.  249,  76  Atl.  338,  holding 
that  residence,  once  established,  will  be  presumed  to  continue,  for  taxation  pur- 
poses, until  new  one  is  gained. 

69  L.  R.  A.  403,  HANCOCK  v.  WESTERN  U.  TELEG.  CO.  137  N.  C.  497,  49  S. 

E.  952. 

Latin-  appeal  in  142  N.  C.  164,  55  S.  E.  82. 
L.  R.  A.  A  .uVol.  VI.— 80. 
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Mental   anguish   as   element   of  damages. 

Cited  in  note  (19  L.R.A.  ( N".S. )   567)   on  mental  anguish  as  element  of  damages 
in  action  for  bread)  of  contract  relative  to  corpse. 
Caused    by    nes'lig-ence    of    telegraph    company. 

Cited  in  Beal  v.  Western  U.  Teleg.  Co.  153  N.  C.  333,  69  S.  E.  247,  holding 
damages  for  mental  anguish  not  recoverable  for  nondelivery  of  telegram,  in 
absence  of  evidence  of  favorable  answer  to  message;  Western  U.  Teleg.  Co.  v. 
Benson,  159  Ala.  271,  48  So.  732,  holding  that  on  arriving  at  damages  for  mental 
anguish  the  jury  should  not  confound  the  natural  anguish  arising  from  death  of 
brother  with  that  caused  by  nondelivery  of  message;  Day  vis  v.  Western  U.  Teleg. 
Co.  139  N.  C.  83,  51  S.  E.  898,  holding  that  such  a  degree  of  suffering  resulted 
to  husband  from  failure  to  deliver  message  as  to  the  whereabouts  of  wife  and 
children  as  to  constitute  actionable  mental  anguish. 

Cited  in  note    (14  L.R.A.  (N.S.)    928)    on  liability  for  mental   anguish  due  to 
nondelivery  of  telegram,  preventing  traveler  from  being  met. 
I'roof    of    damage    from    delay    in    Mending    message. 

Cited  in  Western  U.  Teleg.  Co.  v.  McMorris,  158  Ala.  576,  132  Am.  St.  Rep. 
46,  48  So.  349,  disallowing  recovery  for  mental  anguish  caused  by  delay  in  de- 
livery of  message  where  there  was  no  evidence  offered  to  show  that  had  sendees 
received  message  in  time  they  would  have  prepared  for  arrival  of  deceased's  body 
and  notified  friends  and  relatives:  Western  U.  Teleg.  Co.  v.  Benson,  159  Ala. 
274,  48  So.  712,  holding  direct  statement  of  sendee  that  he  would  have  gone  to 
funeral  had  he  received  message  in  time,  admissible  to  show  effect  of  failure  to 
deliver;  Battle  v.  Western  U.  Teleg.  Co.  151  N.  C.  631,  66  S.  E.  661,  holding  saun- 
as to  statement  by  sendee  that  he  would  have  gone  to  bedside  of  sick  child  had  In- 
received  message  in  time. 
Conflict  of  laws  i«*  to  contracts. 

Cited  in  Cannaday  v.  Atlantic  Coast  Line  R.  Co.  143  N.  C.  443.  8  L.R.A. (N.S.) 
941,  118  Am.  St.  Rep.  821,  55  S.  E.  836,  holding  that  a  person  cannot  avoid  the 
effect  of  a  relief  association  contract  made  in  one  state  where  the  law  because  of 
it  denies  recovery  for  personal  injuries,  by  suing  in  another  state  having  different 
law. 
As  controlling  liability  for  nondelivery  of  meNsage. 

Cited  in  Hall  v.  Western  U.  Teleg.  Co.  139  N.  C.  373,  52  S.  E.  50.  holding 
that  the  laws  of  Virginia  so  far  as  they  apply  to  an  action  for  damages  for  non- 
-delivery  of  message  will  determine  the  rights  of  the  parties  where  complaint 
avers  that  contract  was  made  in  that  state:  Johnson  v.  Western  U.  Teleg.  Co. 
144  X.  C.  413,  10  L.R.A.  (X.S.)  258,  1J9  Am.  St.  Rep.  961,  57  S.  E.  122,  holding 
that  the  laws  of  Virginia  govern  as  to  liability  for  nondelivery  of  a  message  in 
North  Carolina  where  the  message  originated  in  the  former  state. 

Cited   in  note    (5  L.R.A. (N.S.)    752)    on   law  governing  liability   of   telegraph 
company. 
Person    entitled    to    sue    for    nondelivery    of    message. 

Cited  in  Helms  v.  Western  U.  Teleg.  Co.  143  N.  C.  394,  8  L.R.A. (N.S.)   253. 
118  Am.  St.  Rep.  811,  55  S.  E.  831,  10  Ann.  Cas.  643    (dissenting  opinion),  as 
being  an  instance  of  suit  for  nondelivery  of  message  brought  by  the  contracting 
party. 
Kaet  <i  invHt  ion  as  to  foreign  law. 

Cited  in  Hancock  v.  Western  U.  Teleg.  Co.  142  X.  C.  164,  55  S.  E.  82,  holding 
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credibility  only  of  witnesses  as  to  what  is  the  law  of  a  foreign  state  may  go  to 
jury  and  charge  to  that  effect  should  he  given. 
.Indicia!  opinion  as  evidence  of  law  announced. 

Distinguished  in  State  v.  Butler,  151  N.  C.  676.  25  L.R.A.(N.S.)  172,  65  S.  E. 
f)93,  19  Ann.  Gas.  402,  holding  judge's  opinion  pointing  to  rectitude  of  an  act 
not  admissible  in  a  libel  action  by  one  of  the  doers,  a  stranger  to  the  opinion,  for 
publishing  that  the  act  was  corruptly  done. 

\ 

6'9  L.  R.  A.  405,  STATE  v.  CURRIE,  13  X.  D.  655.  112  Am.  St.  Rep.  687,  102  N. 

W.  875. 
Instigation   to  crime  to  detect  criminal  as  defense. 

Cited  in  notes  (30  L.R.A.(N.S.)  951;  139  Am.  St.  Rep.  1062)  on  instigation 
or  consent  to  crime  for  purpose  of  detecting  criminal  as  defense. 

<;:i  L.  R.  A.  409,  BEARE  v.  WRIGHT,  14  N.  D.  26,  103  N.  W.  632,  6  Ann.  Gas. 

1057. 
Fraudulent   misrepresentation  as  to  price  seller  paid  for  property. 

Cited  in  Walker  v.  Pike  County  Land  Co.  71  C.  C.  A.  593,  139  Fed.  611,  holding 
that  a  selling  agent  who  combined  with  others  in  the  purchase  of  land  must  ac- 
count to  his  associates  for  any  concealed  profits  he  realized  on  the  deal  from 
misrepresentation  as  to  price  paid. 

Cited  in  note  (35  L.R.A.(N.S.)   179,  180,  182)   on  fraud;  false  statement  as  to 
cost,  selling  or  market  price  of  property,  or  as  to  offers. 
Measure  of  damagres  for  fraud  in  exchange  of  property. 

Cited  in  notes    (38  L.R.A.  (N.S.)    466;   123  Am.  St.  Rep  786)    on  measure  of 
damages  for  fraud  in  exchange  of  property. 
Necessity    of    deceit    being    proximate    cause    of    damagre. 

Cited  in  Marshall-McCartney  Co.  v.  Halloran,  15  N.  D.   78,   106  N.  W.  293, 
holding  that  no   recovery   can   be   had   for   misrepresentation  where  money   was 
parted  with  in  a  land  deal  the  proximate  cause  of  the  parting  not  being  the 
representations  claimed  to  have  been  wrongfully  made. 
Fraud  as  vitiating  contract. 

Cited  in  Raymond  v.  Edelbrock,  15  N.  D.  235,  107  N.  W.  194,  holding  that  an 
answer   showing  fraud   in   procurement  of   a   contract  need   not   show   resulting 
damages  to  vitiate  it,  the  absence  of  assent  being  sufficient. 
What    special    verdict    must    contain. 

Cited  in  note  (24  L.R.A.  (N.S.)  77)  on  what  special  verdict  must  contain. 

69  L.  R.  A.  415,  CRAMER  v.  SOUTHERN  OHIO  LOAN  &  T.  CO.  72  Ohio  St.  395, 

74  N.  E.  200. 
Constitutionality  of  statutory  discrimination  in  interest  rates. 

Cited  in  note   (2  L.R.A.  (N.S.)   814)   on  constitutionality  of  statutory  discrimi- 
nation in  interest  rates. 
—  Usury  by   loan  associations. 

Cited  in  note  (26  L.R.A. (N.S.)  1138)  on  constitutionality  of  exemption  of 
building  and  loan  associations  from  general  usury  laws. 

69  L.  R.  A.  422,  IRWIN  v.  JACQUES,  71  Ohio  St.  395,  73  N.  E.  683. 
Necessity    of    compliance    witn    statute    in    execution    of    will. 

Cited   in  Re  Leffel,  8  Ohio  N.  P.  N.  S.  599,  holding  that  will   is  not   valid, 
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if  not  executed  in  compliance  with  statute,  though  testator  intended  paper  to  be 

his  will. 

Execution  of  wills  by  si:,  n:i  i  u  ro  at  end. 

Cited  in  Mader  v.  Apple,  6  Ohio  X.  P.  X.  S.  594,  19  Ohio  S.  &  C.  P.  Dec.  803, 
holding  will  improperly  executed  and  void  where  signature  followed  printed  testi- 
monium  clause  and  there  was  a  space  of  twenty-three  inches  between  last  disposi- 
tive clause  and  testimonium;  Holser  v.  Haines,  7  Ohio  C.  C.  N.  S.  269,  28  Ohio 
C.  C.  87,  holding  will  invalid  where  dispositive  clause  appears  after  signature; 
Re  Gibson,  128  App.  Div.  773,  113  N.  Y.  Supp.  266,  holding  that  a  marginal  pro- 
vision in  a  will  written  below  signature  will  be  declared  of  no  effect  and  the  rest 
of  the  will  will  be  held  valid  where  such  marginal  part  is  unimportant  or  imma- 
terial. 

Cited  in  note  (17  L.R.A.  (N.S.)  356)  as  to  when  will  deemed  signed  or  sub- 
scribed at  end. 

Distinguished  in  Craft  v.  Wilber,  9  Ohio  N.  P.  N.  S.  165,  19  Ohio  S.  &  C.  P. 
Dec.  424,  holding  valid  a  will  of  one  sheet  on  printed  blank  and  signed  by  testator 
six  inches  below  last  dispositive  clause  and  before  testimonium  clause. 
Jury  questions  in  will  contest. 

Cited  in  Wass  v.  Guardian  Trust  Co.  15  Ohio  S.  &  C.  P.  Dec.  679,  holding  it  duty 
of  court  to  determine  all  questions  of  law  in  will  contest,  and  court  may  direct 
jury  to  find  there  is  no  will  under  scintilla  of  evidence  rule;  Sears  v.  Sears,  77 
Ohio  St.  129,  17  L.R.A.  (N.S.)  353,  82  X.  E.  1067..  11  Ann.  Gas.  1008,  holding  that 
a  judge  may  direct  a  verdict  where  there  is  an  incurable  defect  in  the  subscrip- 
tion of  a  will  by  reason  of  an  ambiguous  marginal  provision. 

69  L.  R.  A.  427,  STATE  EX  REL.  AJcKELL  v.  ROBINS.  71  Ohio  St.  273,  73  N. 

E.  470,  2  Ann.  Cas.  485. 
Liberty  of  contract. 

Cited  in  People  v.  Marcus,  110  App.  Div.  261,  97  N.  Y.  Supp.  322,  holding  un- 
constitutional a  statute  prohibiting  contracts  between  employer  and  employee 
whereby  employee  in  order  to  obtain  employment,  must  refrain  from  becoming 
member  of  a  labor  organization:  Jordon  v.  State,  51  Tex.  Crirn.  Rep.  539,  11 
L.R.A.(N.S.)  603,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  that  a  statute  pro- 
hibiting employer  from  paying  employees  by  merchandise  checks  is  an  unwarrant- 
able interference  with  the  right  to  contract. 
Requirement  of  surety  company  on  official  bonds. 

Distinguished  in  State  v.  Rehfuss,  29  Ohio  C.  C.  62,  holding,  construing  different 
statute,  statute  requiring  surety  bond  for  depository  of  moneys  coming  to  school 
board  on  competitive  bidding,  was  mere  directory. 

Disapproved   in   State  v.   Samuelson.   131    Wis.   515,   111   N.   W.   712,   holding 
that  the  legislature  may  properly  require  that  public  officers  furnish  bond  signed 
by  an  authorized  surety  company, 
l.r-u  i*ln  <!«»•   for  private  interest*. 

Cited  in  Springfield  v.  Springfield   Gas   Co.   31   Ohio  C.   C.  456,   holding   city 
council  has  no  power  to  legislate  exclusively   for  private  interests,   and   courts 
have  right  to  declare  void  legislation  effecting  such  object. 
Attack,    on    validity    of    statute    in    •tandamus. 

Cited  in  State  ex  rel.  Hunter  v.  Winterrowd,  174  Ind.  598,  30  L.R.A. (N.S.) 
888,  91  N.  E.  956,  holding  that  constitutionality  of  statute  cannot  be  attacked 
in  mandamus. 
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Cited  in  note  (16  L.R.A.  (N.S.)  267)  on  right  of  relator  in  mandamus  to 
attack  constitutionality  of  statute  relied  upon. 

69  L.  R.  A.  431,  TEAGAN  TRANSP.  CO.  v.  BOARD  OF  ASSESSORS,  139  Mich. 

1,  111   Am.  St.  Rep.  391,  102  N.  W.  273. 
Taxation    of   corporations   tit    principal   place    of    business    of. 

Cited  in  Detroit,  Y.  A.  A.  &  J.  R.  Co.  v.  Detroit,  141  Mich.  9,  104  N.  W.  327, 
holding  that  the  designation  in  charter  of  a  certain  place  as  the  principal  busi- 
ness oflice  of  the  corporation  would  be  ineffectual  as  making  such  place  the  place 
of  taxation  unless  it  were  actually  the  principal  place  of  business. 
Uniformity   of   taxation. 

Followed  in  Detroit  v.  Machinaw  Transp.  Co.  140  Mich.  176,  103  N.  W.  557, 
holding  an  assessment  of  corporation  at  place  designated  as  its  principal  place 
of  business  in  charter  merely  by  virtue  of  statute  where  its  property  was  in 
another  jurisdiction  to  be  invalid. 

C  ited  in  Portsmouth  Twp.  v.  Cranage  S.  S.  Co.  148  Mich.  231,  118  Am.  St.  Rep. 
578,  111  N.  W.  749,  on  the  unconstitutionality  of  statute  making  personal  prop- 
erty of  corporation  only  assessable  at  place  declared  in  charter  to  be  principal 
place  of  business. 
Where   ships   are   taxable. 

Cited  in  note  (29  L.R.A. (N.S.)  109)  as  to  where  ships  are  taxable. 

69  L.  R.  A.  447,  STATE  EX  REL.  MORTON  v.  BACK,  72  Neb.  402,  100  N.  W. 
952. 

Followed  without  discussion  in  Chicago,  B.  &  Q.  R.  Co.  v.  Cass  County,  72  Neb. 
490,  117  Am.  St.  Rep.  806,  101  N.  W.  11. 
Railway  taxation  on  milage  basis. 

Cited  in  Northern  P.  R.  Co.  v.  Kootenai  County,  19  Idaho,  81,  112  Pac.  320, 
holding  that  state  board  of  equalization  in  assessing  railroad  property  has  no 
power  to  separately  assess  second  track  as  independent  railroad  property;  Chi- 
cago &  N.  W.  R.  Co.  v.  State,  128  Wis.  615,  108  N.  W.  557,  upholding  the  pro- 
portional milage  system  of  railway  taxation  in  order  to  apportion  amount  to  local 
taxing  districts. 

69  L.  R..  A.  460,  DAVIS  v.  FRY,  14  Okla.  340,  78  Pac.  180,  2  Ann.  Cas.  193. 
Surface    water. 

Cited  in  Anderson  v.   Drake,  24  S.  D.  222,  27  L.R.A. (N.S.)    252,   123  N.   W. 
673,  holding  that  water  standing  in  an  old  well  fed  by  under  ground  spring  is 
not  at  any  time  surface  water  that  may  be  artificially  diverted  to  another's  in- 
jury. '•?*,   ; 
Diversion    of. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  20  Okla.  114,  22  L.R.A. (N.S.)  808, 
93  Pac  755  on  the  discharge  of  accumulated  surface  water  by  artificial  means; 
Chicago,  R.  L  &  P.  R.  Co.  v.  Johnson,  25  Okla.  765,  27  L.R.A. (N.S.)  881,  107 
Pa«.  662,  holding  that  a  railroad  company  is  liable  for  damage  to  adjoining  prop- 
erty caused  by  a  diversion  of  the  natural  flow  of  surface  water  by  ditches  and 
embankments  which  floods  such  property. 

69  L.  R.  A.  466,  STATE  v.  GUGLIELMO,  46  Or.  250,  79  Pac.  577,  80  Pac.  103, 

7  Ann.  Cas.  976. 
Followed  without  discussion  in  State  v.  Ju  Nun,  53  Or.  3,  97  Pac.  96. 
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Sufficiency  of  Information   without   indictment. 

Cited  in  note  (1  L.R.A.  (N.S.)    1153)   on  sufficiency  of  information,  without  in- 
dictment, :n  common-law  felonies. 
Verification  of  information. 

Cited  in  Salter  v.  State.  2  Okla.  Crim.  Rep.  477,  25  L.R.A. (N.S.)   68,  102  Pac. 
710,  holding  invalid  an  information  with  no  verification  except  the  official  oath 
of  prosecuting  attorney  on  information  and  belief. 
By  deputy  prosecuting  attorney. 

Cited  in  State  v.  Walton,  53  Or.  562,  99  Pac.  431,  holding  that  an  information 
supported  by  oath  or  affirmation  of  deputy  prosecuting  attorney   appointed   by 
legislature  satisfies  constitution. 
Application  of  due  process  clause  to  local  state  regulation*. 

Cited   in   Re   McNaught,   1   Okla.    Crim.   Rep.   537,   99   Pac.   241,   on   the   fifth 
amendment  as  being  passed  to  operate  on  the  national  government  only  and  not 
to  limit  the  power  of  the  states  in  respect  to  their  own  people. 
Adoption  of  printed   name  an   signature. 

Cited  in  Roesch  v.  Henry,  54  Or.  240,  103  Pac.  439,  holding  that  notices  having 
name  of  county  clerk  printed  thereon  are  not  ineffectual  for  the  reason  that  the 
name  was  not  written. 

69  L.  R.  A.  475,  MANCHESTER  ASSUR.  CO.  v.  OREGON   R.  &  NAV.  CO.  46 

Or.  162,  114  Am.  St.  Rep.  863,  79  Pac.  60. 
Refreshment   of  memory   from   inspection   of   entries   made   by   another. 

Cited  in  Chenoweth  v.  Southern  P.  Co.  53  Or.  123,  99  Pac.  86,  holding  that  an 
engine  inspector  cannot  testify  as  to  the  inspection  of  an  engine  from  the  record 
of  inspection  made  by  person  who  inspected  it  the  inspector  not  having  made  an 
inspection  himself. 

Cited  in  note  (125  Am.  St.  Rep.  842,  857)  on  admissibility  in  evidence  against 
third  person  of  books,  reports  and  the  like  other  than  books  of  account. 
Presumption     of    neg-ligrent     operation     or     construction     of     engine     from 
occnrence  of  fires. 

Cited  in  Osburn  v.  Oregon  R.  &  Nav.  Co.  15  Idaho,  483,  19  L.R.A. (N.S.)  745. 
98  Pac.  627,  16  Ann.  Cas.  870,  holding  that  a  showing  that  a  fire  had  been  com- 
municated by  defendant's  engine  causing  damage  makes  a  prima  facie  case  and 
raises  the  presumption  of  negligence  in  the  construction  or  operation  of  the 
engine  causing  the  fire  and  casts  burden  of  rebutting  the  presumption  onto 
defendant. 
Evidence  of  other  fires. 

Cited  in  Hawley  v.  Sumpter  R.  Co.  49  Or.  520,  12  L.R.A.  I  N.S.)  533,  90  Pac. 
1106,  holding  that  evidence  of  other  fires  along  right  of  way  is  inadmissible  in 
action  for  damages  from  fire  caused  by  locomotive  sparks  unless  their  existence 
is  in  some  way  connected  witli  the  operation  of  locomotives. 

69  L.  R.  A.  480,  RUCKMAN  v.  UNION  R.  CO.  45  Or.  578,  78  Pac.  748. 
Former  judgment  as  bar  to  litigation  of  issues  involved  therein. 

Cited  in  Marquam  v.  Ross,  47  Or.  403,  83  Pac.  852,  on  former  adjudication  on 
issues  involved  as  being  a  bar  to  subsequent  litigation  thereof;  Taylor  v.  Taylor, 
54  Or.  574,  103  Pac.  524,  holding  that  a  judgment  settling  allowance  on  wife 
as  a  means  of  separation  of  joint  property  granted  with  a  divorce  to  which  both 
parties  assent  bars  an  action  by  wife  to  recover  rents  from  husband  collected 
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from  property  conveyed  to  her;  Barber  Asphalt  Paving  Co.  v.  Field,  132  Mo. 
App.  638,  97  S.  W.  179,  holding  that  defeat  in  an  action  to  annul  a  lien  precludes 
a  defense  of  invalidity  of  the  lien  in  a  subsequent  action  thereon. 

Cited  in  footnote  to  Draper  v.  Medlock,  69  L.R.A.  483,  which  holds  burden  of 
proving  that  particular  matter  in  controversy  was  necessarily  or  actually  de- 
termined in  former  litigation  upon  party  pleading  judgment  as  an  estoppel. 

Distinguished  in  Heilner  v.  Smith,  49  Or.  17,  88  Pac.  299,  holding  that  a  verdict 
of  conversion  against  a  defendant  who  denied  conversion  and  asserted  that  he 
took  the  goods  on  an  account  in  his  favor  is  not  a  bar  to  an  action  on  the  account 
mentioned. 

69  L.  R.  A.  483,  DRAPER  v.  MEDLOCK,  122  Ga.  234,  50  S.  E.  113,  2  Ann.  Cas. 

650. 
Judgment  as  estoppel. 

Cited  in  Winkles  v.  Simpson  Grocery  Co.  138  Ga.  488,  75  S.  E.  640,  holding 
that  judgment  on  firm  note  waiving  homestead,  which  judgment  made  no  refer- 
ence to  waiver,  does  not  estop  partner  from  claiming  exemption;  Prall  v.  Prall, 
58  Fla.  506,  26  L.R.A.  (N.S.)  583,  50  So.  867,  holding  that  an  action  for  divorce 
grounded  on  violence  of  temper  is  not  a  bar  to  another  action  for  divorce  between 
the  same  parties  grounded  on  desertion  and  extreme  cruelty;  Bonds  v.  Brown, 
133  Ga.  454,  66  S.  E.  156,  holding  that  a  judgment  relating  directly  to  relation 
of  landlord  and  tenant  and  collection  of  rent  cannot  be  pleaded  in  estoppel  of 
litigation  between  the  same  parties  as  to  title. 

Certainty  as  to  matter  or  basis  of  decision. 

Cited  in  Callaway  v.  Irvin,  123  Ga.  352,  51  S.  E.  477,  holding  that  plaintiff 
cannot  be  estopped  from  bringing  an  action  by  plea  of  former  judgment  wherein 
plaintiff  set  up  several  distinct  defenses  and  there  is  no  certainty  as  to  which  of 
them  was  the  basis  of  judgment  in  his  favor. 

Plea  of  bar  or  estoppel. 

Cited  in  Halliday  v.  Bank  of  Stewart  County,  128  Ga,  648,  58  S.  E.  169,  hold- 
ing that  a  plea  of  former  judgment  between  the  same  parties  where  tin?  subject- 
matter  of  the  two  suits  is  not  the  same  is  a  plea  of  estoppel  by  judgment  and 
not   res  judicata. 
—  Harden  of  proof  and   evidence. 

Cited  in  Irvin  v.  Spratlin,  127  Ga.  244,  55  S.  E.  1037,  9  Ann.  Gas.  341,  holding 
it  error  to  exclude  evidence  tending  to  show  the  issues  determined  in  a  former 
adjudication  which  is  pleaded  as  an  estoppel  of  the  case  at  bar;  Harris  v. 
Kquitable  Securities  Co.  129  Ga.  242,  58  S.  E.  831,  holding  that  a  copy  of  plead- 
ings, verdict  and  judgment,  where  such  verdict  and  judgment  were  general  and 
several  issues  were  involved  will  not  support  a  plea  of  estoppel  by  judgment. 

69  L.  R.  A.  488,  NEW  CASTLE  v.  KURTZ,  210  Pa.  183,  105  Am:  St.  Rep.  798, 

59  Atl.  989,  1  Ann.  Gas.  943. 
Liability  for  injuries  from  nonrepair  of  sidewalks. 

Cited  in  Walsh  v.  Wilkes-Barre,  12  Luzerne  Leg.  Reg.  Rep.  404,  holding  city 
liable  for  injuries  from  defects  in  sidewalk,  where  charter  gives  it  power  to 
repair  walk. 

Cited  in  note  (115  Am.  St.  Rep.  995)  on  liability  of  property  owners  to  persons 
injured  by  nonrepair  of  streets. 
H  in-lit  of  municipality  to  indemnity  from  abutter. 

Cited  in  Ashley  v.  Lehigh  &  W.  Coal  Co.  232  Pa.  429,  81  Atl.  442,  on   right 
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of  borough  to  recover  from  abutter  damages  paid  because  of  defective  sidewalk, 
where  borough  did  not  repair  walk  at  abutter's  expense  pursuant  to  ordinance. 

Cited  in  note  (12  L.R.A.(N.S.)  950)  on  right  of  municipality  to  indemnity  from 
owner   or   occupant   of   abutting   property   for   damages   recovered   for   defect    in 
street. 
l/iability  of  abutter  for  injuries  from  icy  sidewalks. 

Cited  in  notes  (6  L.R.A.  (N.S.)  616)  on  liability  of  owner  or  occupant  of  abut- 
ting premises  to  one  injured  by  reason  of  noncompliance  with  statute  or  ordinance 
requiring  removal  of  snow  or  ice;  (9  L.R.A.  (N.S.)  599)  on  liability  of  abutting 
owner  for  injury  by  ice  formed  from  water  artificially  turned  across  walk. 

69  L.  R.  A.  493,  EX  PARTE  CHACE,  26  R.  I.  351,  58  Atl.  978,   3   Ann.  Cas. 

1050. 
Validity  of  foreign  marriage  contrary   to  local  statute. 

Cited  in  Dudley  v.  Dudley,  151  Iowa,  145,  32  L.R.A.  (N.S.)  1172,  130  N.  W. 
785,  holding  valid,  marriage  by  divorced  persons  in  another  state  to  avoid  effect 
of  local  statute  forbidding  marriage;  Lando  v.  Lando,  112  Minn.  262,  30  L.R.A. 
(N.S.)  944,  127  N.  W.  1125,  holding  that  foreign  marriage  valid  where  made  is 
valid  everywhere;  Sturgis  v.  Sturgis,  51  Or.  16,  15  L.R.A. (N.S.)  1037,  131  Am. 
St.  Rep.  724,  93  Pac.  696,  holding  valid  a  marriage  between  a  spendthrift  and 
another  against  guardian's  consent,  where  the  contracting  parties  went  to  a 
state  where  such  marriage  could  be  validly  contracted  and  then  returned  to 
domicil. 

Cited  in  note  (17  L.R.A. (N.S.)   800)  on  law  governing  validity  of  marriage. 

69  L.  R.  A.  497,  HUNT  v.  DARLING,  26  R.  I.  480,  59  Atl.  398,  3  Ann.  Cas.  1098. 
Election,    of    remedies. 

Cited  in  Erickson  v.  Russ,  21  N.  D.  210,  32  L.R.A. (N.S.)  1074,  129  N.  W.  10-2'), 
holding  that  recovery  of  judgment  on  debt  does  not  bar  action  to  foreclose  me- 
chanic's lien;  Re  Strickland,  167  Fed.  870,  holding  that  a  creditor  may  withdraw 
his  proof  of  debt  in  bankruptcy  and  proceed  in  state  courts  to  enforce  notes 
waiving  statutory  exemptions  against  bankrupt's  homestead. 

69  L.  R.  A.  499,  KERR  v.  MURPHY,  19  S.  D.  184,  102  N.  W.  687,  8  Ann.  Cas. 

1138. 
Validity   of  judgment   prematurely  rendered. 

Cited  in  Fanton  v.  Bryum,  26  S.  D.  369,  34  L.R.A. (N.S.)  502,  128  N.  W.  325, 
holding  that  appearance  of  defendant  by  counsel  on  return  day  of  summons  in 
justices'  court  waives  premature  return;  Clifford  v.  Hyde  County,  24  S.  D.  241, 
123  N.  W.  872  (dissenting  opinion),  to  point  that  tax  judgment  rendered  before 
time  within  which  owner  could  answer,  is  not  void,  but  only  voidable  and  subject 
to  be  set  aside  in  proper  proceeding. 
Irregularity  of  proceedings  on  collateral  attack. 

Cited  in  Blackman  v.  Mulhall,  19  S.  D.  552,  104  N.  W.  250,  holding  that  an 
irregularity  in  a  notice  of  sale,  which  was  substantially  sufficient  cannot  be  set 
up  in  a  collateral  proceeding. 

69  L.  R.  A.  504,  STATE  v.  YEGGE,  19  S.  D.  234,  103  N.  VV.  17,  9  Ann.  Cas.  202. 
Practice   of   medicine   and   dentistry. 

Cited  in  State  v.  Smith,  233  Mo.  263,  33  L.R.A. (N.S.)  186,  135  S.  W.  465, 
holding  that  chiropractor  practises  medicine;  Smith  v.  People,  51  Colo.  274,  36 
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L.R.A.  (N.S.)  160,  117  Pac.  612,  holding  that  legislature  can  create  board  of 
m*",lical  examiners  and  define  practice  of  medicine;  People  v.  Fortch,  13  Cal. 
App.  775,  110  Pac.  823,  holding  that  legislature  has  power  to  define  what  it  means 
by  term  "practicing  dentistry"  in  license  statute. 

Cited  in  footnote  to  State  v.  Marble,  70  L.R.A.  835,  which  upholds  statute 
exacting  license  fee  from  one  giving  Christian  Science  treatment  for  fee. 

Cited  in  note  (3  L.R.A. (N.S.)  763)  on  application  of  statutes  regulating  prac- 
tice of  medicine  to  persons  giving  special  kinds  of  treatment. 

69  L.  R.  A.  505,  PEOPLE  v.  McPHEE,  139  Mich.  687,  103  N.  W.  174,  5  Ann.  Cas. 

835. 
Validity   of  enterprises  niider  law   prohibiting-  lotteries. 

Cited  in  Waite  v.  Press  Pub.  Asso.  11  L.R.A.  (N.S.)  613,  85  C.  C.  A.  576,  155 
Fed.  62,  12  Ann.  Cas.  319,  holding  illegal,  guessing  contest  under  which  the 
nearest  guess  as  to  vote  on  certain  candidate  entitled  guesser  to  a  money  prize; 
Com.  v.  Painter,  15  Pa.  Dist.  R.  493;  State  v.  Perry,  154  N.  C.  620,  70  S.  E.  387; 
Grant  v.  State,  54  Tex.  Crim.  Rep.  406,  21  L.R.A. (N.S.)  878,  130  Am.  St.  Rep. 
897,  112  S.  W.  1068,  16  Ann.  Cas.  844,  holding  illegal,  tailor's  club  where  mem- 
bers paid  certain  sum  each  week,  and  drawings  by  which  one  obtained  a  suit 
were  held  each  week,  the  one  obtaining  the  suit  there  withdrawing  and  new  one 
admitted. 

Cited  in  note  (21  L.R.A. (N.S.)  876)  on  distribution  of  suits  by  tailor  among 
members  of  club  as  lottery. 

(i'.»  L.  R.  A.  509,  BIBB  BROOM  CORN  CO.  v.  ATCHISON,  T.  &  S.  F.  R.  CO.  94 

Minn.  269,  110  Am.  St.  Rep.  361,  102  N.  W.  709,  3  Ann.  Cas.  450. 
Inability  of  carrier  -where  negligence   concurs  with   inevitable  casualty. 

Cited  in  Sunderland  Bros.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  89  Neb.  665,  131  N. 
W.  1047,  holding  railroad  liable  for  destruction  of  lime  by  flood,  through  its 
negligent  delay  in  transportation;  Armstrong,  B.  &  Co.  v.  Illinois  C.  R.  Co.  26 
Okla.  357,  29  L.R.A. (N.S.)  675,  109  Pac.  216,  holding  carrier  not  liable  for  dam- 
age by  flood  to  freight  in  car  placed  on  side  track  after  connecting  carrier  re- 
fused to  take  car;  The  Indrapura,  171  Fed.  935,  holding  vessel  liable  for  burning 
of  cargo,  while  unnecessarily  in  dry  dock;  Alabama  Great  Southern  R.  Co.  v. 
Elliott,  150  Ala.  384,  9  L.R.A. (N.S.)  1265,  124  Am.  St.  Rep.  72,  43  So.  738; 
Green-Wheeler  S!  •(•  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  130  Iowa,  127,  5  L.R.A. 
(N.S.)  884,  106  N.  W.  498,  8  Ann.  Cas.  45,— holding  where  there  is  a  negligent 
delay  in  the  shipment  of  goods  and  the  same  are  lost  or  destroyed  by  an  un- 
avoidable causalty  which  would  not  have  occasioned  the  loss  had  there  been  a 
prompt  shipment,  the  carrier  is  liable. 

Disapproved  in  Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  240,  10  L.R.A.(N.S.) 
663,  121  Am.  St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas.  441,  holding  the  negligent 
delay  of  a  carrier  in  moving  goods  entrusted  to  it  for  transportation  not  so 
unreasonable  as  to  amount  to  a  conversion  will  not  render  it  liable  for  the  loss  of 
such  goods  after  they  have  been  carried  to  their  destination  if  they  are  destroyed 
by  act  of  God  before  delivery. 
Proximate  cause  of  damages. 

Cited  in  McMillan  v.  Western  U.  Teleg.  Co.  60  Fla.  144,  29  L.R.A.(N.S.)  897, 
53  So.  329  (dissenting  opinion),  on  delay  in  delivery  of  telegram  as  proximate 
cause  of  damage  from  discontinuance  of  contract. 

Cited  in  note  (31  L.R.A. (N.S.)  1133)  on  delaying  run  of  logs  as  proximate 
cause  of  loss  from  high  water,  wind  or  other  similar  cause. 
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CO  L.  R.  A.  513,  UNION  P.  R.  CO.  v.  CAPPIER,  66  Kan.  649,  72  Pac.  281. 
liability  fur   injury   where  no  contract  relation   exists. 

Cited  in  Tucker  v.  Burt,  152  Mich.  74,  17  L.R.A. (N.S.)  513,  115  N.  W.  722, 
holding  landlord  not  liable  for  aggravation  of  illness,  of  one  taken  ill  with 
infectious  disease  while  visiting  janitor  of  his  flats,  caused  by  his  ordering  her  to 
leave,  which  she  did  upon  his  threat  that  he  would  come  with  an  officer  to  remove 
her;  Davis  v.  Arkansas  Southern  R.  Co.  117  La.  325,  41  So.  587,  on  nonliability 
of  railroad  for  injury  to  trespasser  on  its  track. 

Annotation  cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Poteet,  53  Tex.  Civ.  App.  48, 
115  S.  W.  883,  holding  railroad  liable  for  injury  to  boy  trespassing  on  track, 
through  its  negligence  in  failing  to  keep  proper  lookout  and  discover  him; 
Anderson  v.  Great  Northern  R.  Co.  15  Idaho,  529,  99  Pac.  91,  holding  railroad 
liable  for  injury  to  child  on  track  where  engineer  failed  to  use  all  effort  to  stop 
train  before  reaching  child,  after  he  observed  it  on  the  track;  Gould  v.  Merrill  R. 
&  Lighting  Co.  139  Wis.  443,  121  N.  W.  161,  holding  it  negligence  for  motorman 
to  fail  to  stop  clanging  gong  and  to  reduce  speed  upon  observing  that  horses 
were  frightened  thereby. 

Cited  in  notes  (17  L.R.A. (N.S.)  511)  on  liability  of  property  owner  compelling 
removal  of  sick  person;  (17  L.R.A. (N.S.)  921)  on  d\ity  of  owner  of  premises 
to  protect  licensee  against  hidden  dangers;  (32  L.R.A. (N.S.)  539)  on  duty  of 
property  owner  to  trespassing  child. 

Distinguished  in  Depue  v.  Flatau,  100  Minn.  302,  8  L.R.A.  (N.S.)  487,  111 
N.  W.  1,  holding  question  whether  refusing  sick  man  permission  to  stay  over 
night  and  starting  him  out  on  an  inclement  night  constituted  such  negligence 
as  to  create  liability  for  resulting  injury,  to  be  for  jury;  Raasch  v.  Elite  Laundry 
Co.  98  Minn.  362,  7  L.R.A. (N.S.)  944,  108  N.  W.  477,  holding  master  liable  for 
failure  to  exercise  due  care  to  release  employee  from  dangerous  position,  though 
the  latter's  own  negligence  brought  him  into  such  position,  citing  specially  anno- 
tation on  this  point. 

69  L.  R.  A.  556,  FRENCH  v.  SENATE  OF  CALIFORNIA,  146  CaL  604,  80  Pac. 

1031.  2  Ann.  Cas.  756. 
(  onstit  Mtionnl    provisions    against    bribery. 

Cited  in  Tinkle  v.  Wallace,  167  Ind.  389,  79  N.  E.  355,  holding  that  constitu- 
tional provision  disqualifying  candidate  guilty  of  bribery  from  holding  office,  is 
self-executing. 
.1  iitlicisil  notice  of  official  act*. 

Cited  in  Poheim  v.  Meyers,  9  Cal.  App.  35,  98  Pac.  65,  holding  that  court  will 
take  judicial  notice  of  holidays  proclaimed  by  the  governor. 
M:i  ml::  m  us  to  restore  one  to  office. 

Cited  in  note  (19  L.R.A.  (N.S.)  53)  on  mandamus  to  restore  to  office  one 
illegally  removed. 

69  L.  R.  A.  561,  STANLEY  v.  STEELE,  77  Conn.  688,  60  Atl.  640,  2  Ann.  Cas. 

342. 
Liability   of  livery  stable  keeper. 

Cited  in  Trout  v.  Watkins  Livery  &  Undertaking  Co.  148  Mo.  App.  635,  1.30 
S.  W.  136,  holding  livery  stable  keeper  liable  for  damages  from  his  refusal  to 
continue  further  on  account  of  bad  roads,  while  carrying  sick  person  from  hospi- 
tal to  home;  Conn  v.  Hunsberger,  224  Pa.  159,  25  L.R.A. (N.S.)  374,  132  Am.  St. 
Rep.  770,  73  Atl.  324,  16  Ann.  Cas.  504,  holding  that  one  hiring  horse  from 
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livery  stable  may  maintain  action  for  damage  caused,  where  horse  was  unfit  for 
purpose  hired,  and  livery  man  knew  or  ought  to  have  known  of  such  unfitness; 
Doming  v.  Johnson,   80  Conn.  555,  69   Atl.  347,  on   degree  of  care   required  of 
livery  stable  keeper  as  to  horses  and  appliances  furnished  to  customers. 
Krror  of  fact  as  ground  for  reversal  ef  judgment. 

Cited  in  Metcalf  v.  Central  Vermont  R.  Co.  78  Conn.  619,  63  Atl.  633,  holding 
that  judgment  will  not  be  reversed  for  error  of  fact  alone,  without  showing  that 
the  fact  was  relied  upon  as  material  in  forming  the  judgment. 

(i9  L.  R.  A.  564,  AUGUSTA  v.  REYNOLDS,  122  Ga.  754,  106  Am.  St.  Rep.  147, 

50  S.  E.  998. 
l*ablic  11  iiinii  nee  —  Injunction. 

Followed  in  Hodges  v.  Hooper,  133  Ga.  59,  65  S.  E.  96,  holding  that  court  of 
equity  may  enjoin  continuation  of  public  nuisance  at  instance  of  state  solicitor- 
general. 

Cited  in  State  ex  rel.  Lyon  v.  Columbia  Water  Power  Co.  82  S.  C.  192,  22 
L.R.A.(N.S.)  440,  129  Am.  St.  Rep.  876,  63  S.  E.  884,  17  Ann.  Gas.  343,  holding 
that  attorney  general  of  state  may  bring  action  to  enjoin  permanent  obstruction 
of  navigable  water. 

Cited  in  note    (19   L.R.A.(N.S.)    1173)    on   right  of  state  to  abate  or  enjoin 
public  nuisance  in  city  street. 
Obstruction   of  street. 

Cited  in  Robins  v.  McGehte,  127  Ga.  436,  56  S.  E.  461,  holding  that  permanent 
obstruction  in  street  which  interferes  with  travel  is  a  public  nuisance. 

Cited   in   notes    (107   Am.   St.   Rep.   249,   250)    on   temporary   obstructions   of 
streets  as  public  nuisances:   (125  Am.  St.  Rep.  349,  354)  on  grant  by  city  of  right 
to  use  streets  and  sidewalks  for  private  purpose. 
Liability  of  city. 

Cited  in  Wheeler  v.  Fort  Dodge,  131  Iowa,  574,  9  L.R.A.  (N.S.)  151,  108  N. 
W.  1057,  holding  city  permitting  wire  across  street  for  acrobatic  performance, 
liable  for  injury  resulting  therefrom  to  one  lawfully  on  the  street. 

69  L.  R.  A.  568,  HOWES  v.  BARMON,  11  Idaho,  64,  114  Am.  St.  Rep.  255,  81 

Pac.  48. 
Specific    performance. 

Cited  in  Ames  v.  Ames,  46  Ind.  App.  609,  91  N.  E.  509,  denying  specific  per- 
formance of  contract  of  sale  for  inadequate  price,  by  aged  widow  suffering  from 
nervous  prostration. 

Distinguished  in  Long  v.  Needham,  37  Mont.  419,  96  Pac.  731,  holding  rule 
governing  the  granting  of  specific  performance  of  oral  contract  not  applicable  in 
case  involving  performance  of  written  contract. 

69  L.  R.  A.  572,  WHITNEY  v.  DEWEY,  10  Idaho,  633,  80  Pac.  1117. 

Later   phase  of  same  case   in   Whitney  v.   Dewey,   86   C.   C.   A.  21,    158   Fed. 
390. 
Delivery  of  deed. 

Cited  in  Bowers  v.  Cottrell,  15  Idaho,  228,  96  Pac.  936,  holding  that  question 
of  delivery  of  deed  depends  upon  circumstances  and  evidence  of  delivery  must 
come  from  without  the  deed;  Dorr  v.  Middelburg,  65  W.  Va.  782,  23  L.R.A. (N.S.) 
989,  65  S.  E.  97,  holding  that  deed  absolute  on  its  face  cannot  be  delivered  in 
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escrow  to  grantee  and   parol   evidence   is   inadmissible  to   defeat  grantee's   title 
by  showing  delivery  to  him  in  escrow. 
Evidence   affecting    title    of   grantee. 

Cited  in  Josslyn   v.   Daly,   15   Idaho,   145,   96   Pac.   568,   holding  that   title   of 
grantee  is  determined  by  the  terms  of  the  grant,  and  cannot  be  affected  by  sub- 
sequent declarations  of  grantor. 
Effect  of  delivery  of  deed  to  grantee,  subject  to  extrinsic  condition. 

Cited  in  note   (16  L.R.A.  (N.S.)    942)    on  effect  of  delivery  of  deed  to  grantee, 
subject  to  extrinsic  condition. 
Grantee   as   depositary   of   escrow. 

Cited  in  note    (130  Am.   St.  Rep.  924)    on  grantee  as  depositary  of   deed   in 
escrow. 
Validation    of    deed    by    ratification. 

Cited  in  notes  (9  L.R.A. (N.S.)  950)  on  validation  of  undelivered  deed  by 
ratification  or  estoppel:  (130  Am.  St.  Rep.  972)  on  ratification  by  grantor  of 
wrongful  delivery  of  escrow. 

6!)  L.  R.  A.  584,  GRICE  v.  WOODWORTH,  10  Idaho,  459.  109  Am.  St.  Rep.  214, 

80  Pac.  912. 
Estoppel  to  question  oral  contract  of  sale  of  homestead. 

Cited  in  Engholm  v.  Ekrem,  18  N.  D.  195,  119  N.  W.  35,  holding  that  where 
pursuant  to  verbal  contract  of  sale  of  homestead,  purchaser  pays  part  of  price, 
enters  into  possession  and  makes  improvements,  grantors  are  estopped  to  question 
validity  of  contract. 

H9  L.  R.  A.  592,  HACKETT  v.  BROOKSVILLE  GRADED  SCHOOL  DIST.   120 

Ky.  608,  117  Am.  St.  Rep.  599,  87  S.  W.  792,  9  Ann.  Cas.  36. 

Construction    of    constitutional    prohibition    of    sectarian     instruction     in 
public  school. 

Cited  in  Church  v.  Bullock,  104  Tex.  8,  16  L.R.A. (N.S.)  866,  109  S.  W.  115. 
holding  that  reading  from  Bible,  reciting  the  Lord's  Prayer  and  singing  songs 
at  opening  of  school  does  not  make  the  school  sectarian  or  convert  it  into  a  place 
of  worship. 

Cited  in  notes  (16  L.R.A.  (N.S.)  861;  105  Am.  St.  Rep.  153,  154)  on  religious 
and  sectarian  teaching  in  public  schools. 

Disapproved  in  People  ex  rel.  Ring  v.  Board  of  Education,  245  111.  350,  29 
L.R.A.  (N.S.)  448,  92  N.  E.  251,  19  Ann.  Cas.  220,  holding  that  reading  the  Bible 
in  public  school  constitutes  sectarian  instruction  forbidden  by  the  constitution. 

69  L.  R.  A.  599,  ALLEN  v.  COM.  188  Mass.  59,  74  N.  E.  287. 

69  L.  R.  A.  601,  RIDEOUT  v.  WINNEBAGO  TRACTION  CO.  123  Wis.  297,  101 

N.  W.  672. 
Meaning    of    "gross"    negligence. 

Cited  in  Morey  v.  Lake  Superior  Terminal  &  Transfer  Co.  125  Wis.  153,  12 
L.R.A.(N.S.)  223,  103  N.  W.  271,  on  confusion  of  allegations  of  "negligence"  and 
"gross  negligence"  in  pleading. 

Disapproved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hamler,  215  111.  538,  1  L.R.A. 
(N.S.)  680,  106  Am.  St.  Rep.  187,  74  N.  E.  705,  1  Ann.  Cas.  42,  holding  that 
•'gross"  negligence  implies  want  of  care  only  as  distinguished  from  "willful'' 
negligence. 
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Sufficiency  of  allegations  In  complaint. 

Cited  in  State  ex  rel.  Engle  v.  Hilgendorf,  136  Wis.  24,  116  X.  W.  848,  holding 
complaint  sufficient  if  necessary  facts  are  alleged  or  may  reasonably  be  inferred 
from  allegations  made. 
Joinder  of  ordinary  and  gross  uej;ligence. 

Cited  in  Christy  v.  Butcher,  153  Mo.  App.  400,  134  S.  W.  1058,  holding  thai 
petition  alleging  that  injury  was  caused  by  negligence  of  defendant  and  also  by 
his  willful  act  is  demurrable;  Astin  v.  Chicago.  M.  &  St.  P.  R.  Co.  143  Wi». 
402,  31  L.R.A.  (X.S.)  167,  128  X.  \V.  265,  holding  that  plaintiff  need  not  elect 
between  action  based  on  negligence  and  action  based  on  gross  negligence;  Haver- 
lund  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  143  Wis.  422,  128  N.  W.  273,  holding  that 
special  verdict  finding  that  brakeman,  in  assisting  passenger  on  car,  did  not 
exercise  ordinary  care  and  that  he  exerted  force  on  her  in  wilful  and  wanton 
mariner,  is  indefinite. 

Cited  in  note   (31  L.R.A.  (N.S.)   160)   on  right  to  join  claims  of  ordinary  and 
gross  negligence  arising  out  of  one  state  of  facts. 
liliiiisMtbility    of   declarations. 

Cited  in  Zentner  v.  Oshkosh  Gaslight  Co.  126  Wis.  201,  105  N.  W.  911,  holding 
statements  of  officer  of  electric  light  corporation  after  an  accident  as  to  intention 
to  turn  off  current  inadmissible  in  action  for  injury  to  lineman. 

6!)  L.  R.  A.  618,  TEMBY  v.  ISHPEMING,  140  Mich.  146,  112  Am.  St.  Rep.  392, 

103  N.  W.  588. 

Subsequent  appeal  in  146  Mich.  20,  108  X.  W.  1114. 
Liability    of    municipality   for    defects   in    streets. 

Cited  in  note  (20  L.R.A. (N.S.)  647)  on  liability  of  municipality  for  defects 
or  obstructions  in  street. 

69  L.  R.  A.  621,  GINTER  v.  ST.  MARK'S  CHURCH,  95  Minn.  14,  111  Am.  St. 
Rep.  438,  103  N.  W.  738. 

69  L.  R.  A.  629,  USHER  v.  DAXIELS,  73  X.  H.  206,  60  Atl.  746,  6  Ann.  Gas. 

296. 
Statute  of  frauds, Memorandnm  signed  by  agent. 

Distinguished  in  Mertz  v.  Hubbard,  75  Kan.  5,  8  L.R.A. (N.S.)  737,  121  Am. 
St.  Rep.  352,  88  Pac.  529,  12  Ann.  Gas.  485,  holding  contract  for  sale  of  land 
not  enforceable  against  principal  where  memorandum  was  signed  by  agent  as 
such,  but  without  disclosing  his  principal. 

<>9  L.  R.  A.  631,  BROWN  v.  ASHEVILLE  ELECTRIC  CO.  138  N.  C.  533,  107  Am. 

St.  Rep.  554,  51  S.  E.  62. 
Power  of  city  to  grant  rights  in  streets. 

Cited  in  Staton  v.  Atlantic  Coast  Line  R.  Co.  147  N.  C.  435,  17  L.R.A. (N.S.) 
953,  61  S.  E.  455,  holding  that  city  has  no  power  to  grant  railroad  right  to  use 
street  for  its  tracks  as  against  rights  of  abutting  owners,  even  though  fee  in 
street  belongs  to  the  city;  Elizabeth  City  v.  Banks,  150  N.  C.  412,  22  L.R.A. 
(N.S.)  933,  64  S.  E.  189,  holding  franchise  to  use  city  streets  for  gas  pipes  and 
mains  void  where  authority  to  grant  such  franchise  is  not  expressly  given  by 
statute. 
Damages  to  abntter  from  street  Improvements. 

Cited  in  Dorsey  v.  Henderson,  148  N.  C.  425,  62  S.  E.  547,  holding  city  not 
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liable  for  injury  to  value  of  building  for  business  purposes  rc-sulting  from  change 
of  grade  of  street  upon  which  it  abuts. 

Destruction  of  shade  trees. 

Cited  in  Slabaugh  v.  Omaha  Electric  Light  &  P.  Co.  87  Neb.  808,  30  L.R.A. 
(X.S.)  1086,  128  N.  W.  505,  holding  electric  light  company  liable  to  abutter  for 
damages  from  trimming  shade  trees  in  streets. 

Cited  in  notes  (12  L.R.A.  (N.S.)  1126)  on  liability  to  abutter  for  mutilating 
trees  in  highway  by  putting  up  poles  or  wires;  (106  Am.  St.  Rep.  241)  on 
removal  of  trees  from  street  as  additional  servitude. 

Distinguished  in  Rosenthal  v.  Goldsboro,  149  N.  C.  136,  20  L.R.A.  (N.S.)   814, 
62  S.  E.  905,  16  Ann.  Cas.  639,  holding  that  city  has  power  to  condemn  and  cut 
down  shade  trees  in   street  without  notice  or   compensation   to  abutting  owner 
when  necessary  to  the  public  welfare. 
Due  process  of  la>v. 

Cited  in  Daniels  v.  Homer,  139  N.  C.  262,  3  L.R.A.(N.S.)  1014,  51  S.  E.  992,  as 
illustration  of  attempt  to  deprive  a  person  of  property  without  due  process  of 
law. 

69  L.  R.  A.  637,  YOUGHIOGIIENY  RIVER  COAL  CO.  v.  ALLEGHENY  NAT. 

BANK,  211  Pa.  319,  60  Atl.  924. 
!{!;;  hts  under  grant  of  coal  beneath  land. 

Cited  in  Baker  v.  Pittsburgh,  C.  &  W.  R.  Co.  219  Pa.  403,  68  Atl.  1014,  hold- 
ing that  where  owner  of  land  conveys  the  surface  but  reserves  the  coal  beneath 
it,  he  has  a  right  to  sink  a  shaft  in  the  land  for  mining  the  coal. 

Distinguished  in  Cubbage  v.  Pittsburg  Coal  Co.  29  Pa.  Super.  Ct.  349,  in  con- 
struing grant  of  underlying  minerals  with  "right  to  exorcise  the  usual  and  ordi- 
nary privileges  of  ventilation." 

Support  of  surface  over  coal  mine. 

Cited  in  Weaver  v.  Berwind-White  Coal  Co.  216  Pa.  201,  65  Atl.  545,  holding 
that  grant  of  all  merchantable  coal  beneath  the  surface  with  right  to  mine,  does 
not  relieve  grantee  from  duty  to  leave  support  for  the  surface;  Sloss-Sheffield 
Steel  &  I.  Co.  v.  Sampson,  158  Ala.  594,  48  So.  493,  holding  same,  but  this  duty 
does  not  apply  to  wells  or  springs  beneath  the  surface;  Piedmont  &  G.  C.  Coal 
Co.  v.  Kearney,  114  Md.  501,  79  Atl.  1013;  St.  Vincent  Roman  Catholic  Congre- 
gation v.  Kingston  Coal  Co.  13  Luzerne  Leg.  Reg.  Rep.  125, — holding  that  surface 
owner  is  entitled  to  support  of  the  surface,  and  owner  of  mineral  beneath  must 
leave  sufficient  support  unless  such  duty  has  been  changed  by  covenant. 

Cited  in  note  (135  Am.  St.  Rep.  134,  135,  138)  on  right  of  owner  of  surface 
to  subjacent  support  as  against  owner  of  minerals  thereunder. 

Distinguished  in  Miles  v.  Pennsylvania  Coal  Co.  217  Pa.  455,  66  Atl.  764,   10 
Ann.  Cas.  871,  holding  that  where  owner  of  land  grants  right  to  remove  all  the 
coal  and  relieves  from  liability  for  loss  of  support,  grantee  need  not  leave  any 
pillars  for  support  of  the  surface. 
Proper  \\urUinii  of  mine. 

Cited  in  Kellert  v.  Rochester  &  P.  Coal  &  I.  Co.  226  Pa.  30,  74  Atl.  789.  holding 
that  removing  all  the  coal,  is  not  an  "improper'  working  of  the  mine. 

69  L.  R.  A.  642,  CLANCY  v.  BARKER,  71  Neb.  83,  115   Am.  St.   Rep.  5.-.!>.   98 

N.  W.  440,  103  N.  W.  446,  8  Ann.  Cas.  682. 
Liability  of  innkeeper  for  assault  by  servant. 

Cited  in  De  Wolf  v.  Ford,  193  N.  Y.  407,  21  L.R.A.(N.S.)    864,   127  Am.  St. 
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Rep.  069,  86  N.  E.  527,  Reversing  119  App.  Div.  808,  104  N.  Y.  Supp.  S7G. 
holding  innkeeper  liable  where  his  servant  entered  room  of  guest,  at  night  ac- 
cused her  of  immoral  conduct  and  ordered  her  to  leave  the  hotel. 

Cited  in  note  (12  L.R.A. (N.S.)  1157)  on  liability  of  inn  or  restaurant  keeper 
for  assault  by  servant  upon  patron. 

Disapproved  in  Clancy  v.  Barker,  69  L.R.A.  658,  66  C.  C.  A.  469,  131  Fed.  169, 
holding  innkeeper  not  liable  in  action  between  the  same  parties  based  upon  the 
same  facts  as  in  cited  case. 
Liability  for  tort  of  servant. 

Cited  in  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  212,  30  L.R.A. (N.S.) 
631,  140  Am.  St.  Rep.  470,  127  N.  W.  926,  holding  that  liability  of  railroad  for 
ejection  of  boy  from  moving  train  by  brakcman  is  question  for  jury. 
A  tl  nti.s.sl  l»i  lit  y   of  declarations  of  ag'ent. 

Cited  in  Kamp  v.  Coxe  Bros.  122  Wis.  212,  99  N.  W.  366,  holding  declarations 
of  agent  as  to  a  past  event  inadmissible  against  principal  to  prove  such  event. 

(  ited  in  note  (131  Am.  St.  Rep.  315)  on  declarations  and  acts  of  agents. 

69  L.  R.  A.  653,  CLANCY  v.  BARKER,  66  C.  C.  A.  469,  131  Fed.  161. 
Liability  of  Innkeeper. 

Cited  in  Lyttle  v.  Denny,  222  Pa.  398,  20  L.R.A.(N.S.)  1029,  128  Am.  St.  Rep. 
814,  71  Atl.  841,  15  Ann.  Cas.  924,  holding  innkeeper  bound  to  exercise  reasonable 
care  for  safety  of  guests  but  that  he  is  not  bound  as  an  insurer. 

Distinguished  in  Trulock  v.  Willey,  112  C.  C.  A.  1,  187  Fed.  959,  holding  hotel- 
keeper  liable  for  injury  to  guest  from  falling  down  elevator  shaft,  door  being 
open, 

AsNiiult   by   servant. 

Cited  in  note  (12  L.R.A.  (N.S.)  1156)  on  liability  of  inn  or  restaurant  keeper 
for  assault  by  servant  upon  patron. 

Disapproved  in  Clancy  v.  Barker,  71  Neb.  97,  69  L.R.A.  648,  115  Am.  St.  Rep. 
559,  103  N.  W.  446,  8  Ann.  Cas.  682,  denying  recovery  on  the  same  facts  as  the 
cited  case. 
Liability  of  master  for  voluntary  acts  of  servant. 

Cited  in  Jackson  v.  Chicago,  R.  I.  &  P.  R.  Co.  102  C.  C.  A.  159,  178  Fed.  435, 
holding  railroad  company  not  liable  where  section  hand  was  injured  by  discharge 
of  gun  carried  by  section  foreman  during  work  hours,  but  solely  for  his  own 
pleasure;  Slater  v.  Advance  Thresher  Co.  97  Minn.  309,  5  L.R.A. (N.S.)  600,  107 
N.  W.  133,  holding  master  not  liable  for  injury  caused  by  horses  taking  fright  at 
automobile  negligently  managed  by  servant  while  upon  a  personal  errand  not 
connected  with  his  duties. 

\MNII  ii  1 1  by  servant. 

Cited  in  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  212,  30  L.R.A. (N.S.) 
631,  140  Am.  St.  Rep.  470,  127  N.  W.  926,  holding  that  liability  of  railroad  for 
ejection  of  boy  from  moving  train  by  brakeman  is  question  for  jury;  Bowen  v. 
Illinois  C.  R.  Co.  70  L.R.A.  920,  69  C.  C.  A.  444,  136  Fed.  310,  holding  railroad 
company  not  liable  where  its  station  agent  shot  and  killed  a  person  in  depot, 
though  agent  was  on  duty  at  the  time  but  shooting  was  wanton  and  wilful: 
De  Wolf  v.  Ford,  193  N.  Y.  408,  21  L.R.A. (N.S.)  864,  127  Am.  St.  Rep.  969,  86  N. 
E.  527,  Reversing  119  App.  Div.  808,  104  N.  Y.  Supp.  876,  holding  innkeeper 
liable  where  his  male  servant  entered  room  of  female  guest  at  night  accused 
her  of  immoral  conduct  and  ordered  her  to  leave. 
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69  L.  R.  A.  662,  LOUISVILLE  &  X.  R.  CO.  v.  SAWYER,  114  Tenn.  84,  108  Am. 
St.  Rep.  881,  86  S.  W.  386,  4  Ann.  Cas.  948. 

69  L.  R.  A.  667,  STATE  v.  EDWARDS,  4  Minn.  225,  102  X.  W.  697. 
Crimes  without   criminal  intent. 

Cited  in  State  v.  Rosenfield,  111  Minn.  305,  29  L.R.A.(N.S.)  333,  137  Am.  St. 
Rep.  557,  126  N.  W.  1068,  holding  that  instruction  that  jury  cannot  find  defend- 
ant guilty  of  violation  of  law  against  permitting  minor  in  dance  hall,  if  they 
find  that  he  did  not  intend  to  violate  law,  is  properly  refused;  State  v.  Quacken- 
bush,  98  Minn.  521,  108  N.  W.  953,  holding  legislature  may  forbid  the  doing  of  an 
net  and  make  its  commission  criminal  without  regard  to  intention  or  motive  of 
the  doer. 
Interference  with  interstate  commerce. 

Cited  in  State  v.  Minneapolis  &  N.  Elevator  Co.  17  X.  D.  30,  114  N.  W.  482, 
holding  that  warehouse  act  does  not  interfere  with  interstate  commerce. 
I»o wer  of  legislature  over  handling?  of  grain. 

Cited  in  State  v.  Duluth  Bd.  of  Trade,  107  Minn.  522,  23  L.R.A.  (X.S.)  12(5. 
121  N.  W.  395,  on  power  of  legislature  over  business  of  handling  grain. 

69  L.  R.  A,  673,  PROCTOR  v.  PROCTOR,  215  111.  275,  106  Am.  St.  Rep.  168,  74 

X.  E.  145,  2  Ann.  Cas.  819. 
Effect    of    decree    as   to    real    estate    beyond    jurisdiction    of    the    court. 

Cited  in  Fall  v.  Fall,  75  Xeb.  129,  321  Am.  St.  Rep.  767,  113  X.  W.  175,  holding 
that  decree  and  order  to  convey  lands  in  another  state  does  not  directly  operate 
upon  the  property  nor  does  it  per  se  affect  the  legal  or  equitable  title  thereto. 

Cited  in  notes  (4  L.R.A. (X.S.)  988)  on  foreclosure  of  mortgage  upon  land 
in  another  state;  (6  L.R.A. (X.S. )  618)  on  conclusiveness  of  foreign  probate  as 
affecting  real  property;  (7  L.R.A. (X.S. )  114)  on  jurisdiction  to  enjoin  acts  with 
respect  to  realty  in  another  state;  (17  L.R.A. (X.S. )  1095)  on  law  governing 
covenant  in  deed  or  mortgage  of  realty;  (26  L.R.A. (X.S.)  928,  933)  on  juris- 
diction of  action  for  damages  for  breach  of  contract,  or  for  tort  concerning  realty 
in  another  state  or  country;  (23  L.R.A.(X.S.)  924,  925,  926;  27  L.R.A. (X.S.) 
420,  421 )  on  jurisdiction  of  equity  over  suits  affecting  realty  in  another  state  or 
country;  (34  L.R.A.  (X.S.)  995)  on  jurisdiction  of  action  for  conversion  of 
timber,  crops,  buildings,  etc.,  from  land  in  another  state  or  country;  (54  L.  ed. 
U.  S.  65)  on  conveyance  by  officer  of  court  as  affecting  real  property  in  another 
state. 
Effect  of  foreign  divorce  on  alimony. 

Cited  in  note  (34  L.R.A. (X.S.)   1109)  on  valid  divorce  in  one  state  as  affecting 
independent  suit  for  alimony  in  another. 
Alimony  without  personal  service. 

Cited  in  note    (9   L.R.A.  (X.S. )    593)    on   power  to  grant  alimony    in   divorce 
suit  without  personal  service  of  process. 
Jurisdiction  on  constructive  service  on  nonresident. 

Cited  in  notes  (23  L.R.A. (X.S.)  1136)  as  to  whether  jurisdiction  of  suit  for 
specific  performance  of  land  contract  within  territorial  jurisdiction,  may  rest 
tipon  constructive  service  upon  nonresident;  (29  L.R.A. (X.S.)  626,  629)  as  to 
whether,  jurisdiction  of  suit  to  quiet  title  or  remove  cloud  on  title  of  land  within 
territorial  jurisdiction  may  rest  upon  constructive  service  of  nonresident. 
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Jurisdiction  as  affected   by  NitiiN  of  property. 

Cited    in    note    (19   L.R.A. (N.S.)    535)    on   jurisdiction    to    determine    private 
rights  in  interstate  streams. 
Injunction    nu'iiiiist    iictioii    in    foreign    j  11  risil  id  ion. 

Cited  in  note  (25  L.R.A. (N.S. )  268)  on  injunction  against  action  or  proceed- 
ing in  foreign  jurisdiction. 

fin  L.  R.  A.  697,  McBEATH  v.  RAVVLE.  192  111.  (526,  61  N.  E.  847. 

Mji.stcr'x    ilnl  >     to    I'll  rii  iyli    safe    sc:i  ii'olils   for   work. 

Cited  in  Casey  v.  William  Grace  Co.  168  111.  App.  501,  holding  master  liable 
for  injury  to  servant  from  fall  of  scaffold  which  servant  had  no  part  in  con- 
structing; William  Grace  Co.  v.  Larson,  129  111.  App.  29.3,  holding  master  liable 
where  employee  was  injured  through  defect  in  concrete  roofing  slab  upon  which 
he  was  standing  in  laying  roof;  Cheatham  v.- Hogan,  50  Wash.  469,  22  L.R.A. 
(N.S.)  955,  97  Pac.  499,  holding  that  where  servants  at  direction  of  master 
construct  a  scaffold,  and  subsequently  the  master  directs  another  servant  to  use 
it,  he  becomes  liable  to  the  latter  for  injury  from  defect  in  the  scaffold;  John 
S.  Metcalf  Co.  v.  Nystedt,  102  111.  App.  75,  on  duty  of  master  to  see  to  safety 
of  platform  where  employee  who  did  not  assist  in  building  it  is  required  to  use 
it. 

Cited  in  note    (22  L.R.A. (N.S.)    952)    on  duty  of  master  as  to  scaffold   con- 
structed by  employees,  to  employee  not  a  member  of  gang  for  whose  use  it  was 
primarily  constructed. 
Liability  for  neR-lift-ence  of  independent  contractor. 

Cited  in  note  (20  L.R.A. (N.S.)  794)  on  effect  on  master's  liability  of  delegation 
of  personal  duty  to  independent  contractor. 

69  L.  R.  A.  701,  PEOPLE  EX  REL.  DENEEN  v.  GILMORE,  214  111.  569,  73  N. 

E.  737. 
<>rounds   for  disbarment   of  attorney. 

Cited  in  Propper  v.  Owens,  136  Ga.  787,  72  S.  E.  242,  holding  that  failure  of 
attorney  to  disclose  that  shortly  before  he  had  been  disbarred  in  another  state 
is  ground  for  disbarment;  People  ex  rel.  Healy  v.  Propper,  220  111.  461,  77  N. 
E.  208,  holding  that  crimes  and  disreputable  acts  committed  recently  before 
admission  to  the  Bar  may  be  considered  in  proceeding  for  his  disbarment. 

Cited  in  notes  (19  L.R.A. (N.S.)  416)  on  disbarment  or  suspension  of  attorney 
for  withholding  client's  money  or  property;  (19  L.R.A.  (N.S.)  893)  on  conviction 
or  commission  of  crime  or  misconduct  by  attorney  in  another  state  as  ground 
for  disbarment. 

69  L.  R.  A.  705,  PEIRCE  v.  VAN  DUSEN,  24  C.  C.  A.  280,  47  U.  S.  App.  33|9,  78; 

Fed.  693. 
Constitutionality  of  railroad  Employer's  Liability  Act*. 

Cited  in  Second  Employers'  Liabilities  Cases  (Mondou  v.  New  York,  N.  H.  & 
H.  R.  Co.)  223  U.  S.  47,  56  L.  ed.  345,  38  L.R.A. (N.S.)  52,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875,  upholding  railroad  employer's  liability  act,  abrogating 
fellow  servant  rule  and  restricting  defenses  of  contributory  negligence  and  as- 
sumption of  risk;  Natchez  &  S.  R.  Co.  v.  Crawford,  99  Miss.  717,  55  So.  590. 
upholding  act  providing  that  contributory  negligence  shall  not  bar  recovery: 
Kane  v.  Erie  R.  Co.  68  L.R.A.  792,  67  C.  C.  A.  653,  133  Fed.  687,  holding  valid 
Ohio  fellow  servant  act  applicable  only  to  railroads;  Tullie  v.  Lake  Erie  &  W:  R. 
L.  R.  A.  Au.  Vol.  VI.— 81. 
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Co.  175  U.  S.  351,  44  L.  eel.  194,  20  Sup.  Ct.  Rep.  136,  holding  valid  employer's 
liability  act  made  applicable  only  to  corporations;  Atlantic  Coast  Line  R.  Co.  v. 
Beazley,  54  Fla.  384,  45  So.  761 ;  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa, 
376,  33  L.R.A.  (X.S.)  723,  108  N.  W.  902,— holding  valid  statute  making  railroad 
liable  for  injuries  caused  by  negligence  of  fellow  servant  and  which  prohibits 
limitation  of  such  liability  by  any  contract  for  insurance  or  relief;  Swoboda  v. 
Union  P.  R.  Co.  87  Neb.  204,  138  Am.  St.  Rep.  483,  127  N.  W.  215;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  v.  Lighteiser,  168  Ind.  463,  78  N.  E.  1033;  Callahan  v.  St. 
Louis  Merchants'  Bridge  Terminal  R.  Co.  170  Mo.  492,  60  L.R.A.  255,  94  Am. 
St.  Rep.  746,  71  S.  W.  208, — holding  valid  act  making  railroad  company  liable 
for  injury  to  any  servant  engaged  in  operating  its  railroad,  caused  by  the 
negligence  of  any  other  servant;  Snead  v.  Central  R.  Co.  151  Fed.  624,  holding 
constitutional  Federal  Employer's  Liability  act  making  carriers  liable  for  injury 
caused  by  negligence  of  fellow  servants  and  establishing  comparative  negligence 
rule;  Missouri  P.  R.  Co.  v.  Castle,  97  C.  C.  A.  124,  172  Fed.  843,  holding  that 
state  legislature  has  power  to  establish  rule  of  comparative  negligence  in  personal 
injury  actions  against  railroads;  Kiley  v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis. 
223,  119  N.  W.  309,  holding  valid  act  making  railroad  company  liable  for  injury 
to  employees  caused  by  negligence  of  co-employee,  though  employees  in  shops 
and  offices  are  excepted;  Employers'  Liability  Cases,  207  U.  S.  528,  52  L.  ed.  321, 
28  Sup.  Ct.  Rep.  141  (dissenting  opinion),  on  constitutionality  of  Employer's 
Liability  act. 

Cited  in  notes  (12  L.R.A.  (N.S.)  1043)  on  validity  of  statute  abrogating  fellow 
servant  rule;  (15  L.R.A. (N.S. )  134)  on  state  regulation  of  relations  between 
interstate  railroads  and  their  employees. 

Railroada  within  act. 

Distinguished  in  Bradford  Constr.  Co.  v.  Heflin,  88  Miss.  360,  12  L.R.A. (N.S.) 
1051,  42  So.  174,  8  Ann.  Cas.  1077,  holding  railroad  fellow  servant  act  not  appli- 
cable to  construction  company  though  it  may  incidentally  operate  a  short  rail- 
road. 

It  n  i  I  roinl.s    under   receivership. 

Cited  in.  Hunt  v.  Conner,  26  Ind.  App.  46,  59  N.  E.  50;  Powell  v.  Sherwood, 
162  Mo.  615,  63  S.  W.  485,— holding  that  railroad  fellow  servant  act  applies 
to  railroad  operated  by  a  receiver;  Davern  v.  Rockwell,  105  App.  Div.  620,  93 
N.  Y.  Supp.  1125  (dissenting  opinion),  on  liability  of  receiver  operating  railroad. 
Superior  fellow  servants. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Bossert.  44  Ind.  App.  252,  87  N. 
E.  158,  holding  railroad  liable  for  negligence  of  servant  having  authority  to 
direct  section  crew;  Terre  Haute  &  I.  R.  Co.  v.  Rittenhouse,  28  Ind.  App.  640, 
62  N.  E.  295,  holding  railroad  company  liable  for  injury  to  switchman  caused 
by  negligence  of  yard  foreman;  Southern  R.  Co.  v.  Cheaves,  84  Miss.  584,  36  So. 
691,  holding  employer  liable  for  injury  to  fireman  caused  by  negligence  of 
engineer,  though  not  at  the  time  acting  under  any  special  command  of  the 
engineer,  under  statute  making  company  liable  for  injury  caused  by  negligence 
of  superior  servant. 
State  I^aws  in  Federal  courts. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Kendall,  93  C.  C.  A.  422,  167  Fed.  69,  16 
Ann.  Cas.  560,  holding  decision   of  state  court  on   question  of  admissibility  of 
evidence  not  binding  upon  Federal  court  sitting  within  the  state. 
Employer's   liability  acts. 

Cited   in   Hunter  v.  Kansas  City  &   M.  R.  &   Bridge  Co.  29  C.  C.  A.  206,   54 


1283  L.  R.  A.  CASES  AS  AUTHORITIES.  [QU  L.R.A.  711) 

U.  S.  App.  653.  85  Fed.  383,  holding  that  state  statute  governing  liability  of 
railroads  for  injuries  to  employees  caused  by  negligence  of  co-employee  is  valid, 
and  binding  upon  Federal  court  sitting  in  the  state;  Kinnear  Mfg.  Co.  v.  Carlisle, 
82  C.  C.  A.  81,  152  Fed.  936,  on  state  fellow  servant  act  as  being  binding  upon 
Federal  Court. 
State  statute  incidentally  affecting  interstate  commerce. 

Cited  in  Ivy  v.  Western  U.  Teleg.  Co.  165  Fed.  377,  holding  valid  state  statute 
making  telegraph  company  liable  for  mental  anguish  for  negligence  in  the  trans- 
mission of  messages,  though  it  incidentally  applies  to  interstate  business;  Kelley 
v.  Great  Northern  R.  Co.  152  Fed.  219,  holding  that  congress  has  power  to 
legislate  in  matters  affecting  interstate  commerce,  though  in  absence  of  such 
legislation,  the  state  may  pass  laws  incidentally  affecting  interstate  com- 
merce. 
Declarations  as  to  canse  of  injury  JIM  res  ti<-s<:«-. 

Cited  in  Westall  v.  Osborne,  53  C.  C.  A.  74,  1<5  Fed.  483,  holding  admissible 
declarations  of  employees  of  ship  as  to  cause  of  accident,  made  immediately 
after  one  was  injured  by  the  giving  way  of  a  hatch,  and  while  assisting  the 
injured  man  out  of  the  hold;  Kansas  City  Southern  R.  Co.  v.  Moles,  58  C.  C.  A. 
29,  121  Fed.  352.  holding  declarations  of  conductor  in  charge  of  train  which 
kicked  cars  onto  siding  against  car  being  unloaded  whereby  workman  was 
injured  admissible  where  made  immediately  after  the  accident;  Northern  P.  R. 
Co.  v.  Kempton,  71  C.  C.  A.  246,  138  Fed.  996,  holding  admissible,  in  action 
involving  delay  in  moving  cattle  train,  declarations  of  conductor  in  charge 
made  during  the  delay  as  to  its  cause;  Puls  v.  Grand  Lodge  A.  O.  U.  W.  13  N. 
D.  573,  102  N.  W.  165,  holding  admissible  declarations  by  deceased  that  his 
suffering  was  caused  by  drinking  out  of  a  certain  bottle,  though  this  had 
occurred  some  hours  previously;  Sample  v.  Consolidated  Light  &  R.  Co.  50  W. 
Va.  482,  57  L.R.A.  192,  40  S.  E.  597,  holding  admissible  declarations  of  motor- 
ma)!  as  to  cause  of  accident,  made  immediately  after  its  occurrence,  while  the 
oar  was  still  standing  upon  body  of  person  who  had  been  run  over;  Guild  v. 
Pringle,  64  C.  C.  A.  621,  130  Fed.  423,  holding  inadmissible  declaration  of  one 
who  was  injured  by  falling  into  sewer  hole  that  there  was  no  light  there, 
though  made  only  a  few  minutes  after  the  injury  and  while  he  was  still  in  the 
hole;  Balding  v.  Andrews,  12  N.  D.  271,  96  N.  W.  305,  holding  inadmissible  dec- 
larations made  by  elevator  agent  while  elevator  was  burning,  as  to  cause  of 
the  fire;  Dunn  v.  Chicago,  R.  I.  &  P.  R.  Co.  130  Iowa,  596,  6  L.R.A.(N.S.)  459, 
107  N.  W.  616,  8  Ann.  Cas.  226  (dissenting  opinion),  on  admissibility  of  dec- 
larations made  by  person  injured  immediately  after  the  injury. 

Distinguished  in  Regnier  v.  Territory,  15  Okla.  662,  82  Pac.  509,  holding 
conversation  of  deceased  and  his  brother  immediately  after  being  shot  from, 
ambush  as  to  who  did  the  shooting  inadmissible  in  trial  for  the  shooting. 

69  L.  R.  A.  719,  WATSON  v.  MERRILL,  69  C.  C.  A.  185,  136  Fed.  359. 
<  minis  on  partly  executed  contracts  provable  In  bankruptcy* 

Cited  ill  Re  Imperial  Brewing  Co.  143  Fed.  581,  holding  that  bankruptcy 
<loc>  not  of  itself  terminate  contract  existing  with  the  bankrupt  so  as  to  entitle 
the  other  party  thereto  to  prove  his  claim  for  damages  for  its  breach;  Re  Inman 
&  Co.  171  Fed.  188,  holding  contract  of  employment  terminated  by  bankruptcy 
of  employer,  and  claim  for  wages  accruing  thereafter  not  provable;  Manson  v. 
Davton,  82  C.  C.  A.  588,  153  Fed.  267,  holding  that  where  vendor  under  conditional 
sale  retakes  the  property  he  cannot  prove  notes  idven  for  the  purchase  price  as 
claims  against  bankrupt  estate  of  vendee. 
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Unaccrued     reut. 

Cited -in  Colman  Co.  v.  .Withoft,  115  C.  C.  A.  222,  195  Fed.  251;  Scott  v. 
Demarest,  75  Misc.  291,  135  N.  Y.  Supp.  264;  Re  Rubel,  166  Fed.  133,— holding 
unaccrued  rent  under  lease  not  provable  as  claim  against  bankrupt's  estate; 
Re  Roth,  31  L.R,A.(N.S.)  272,  104  C.  C.  A.  649,  181  Fed.  669,  Affirming  174 
Fed.  65,  holding  claim  for  rent  accruing  under  lease  subsequent  to  bankruptcy 
not  provable  against  bankrupt  estate. 

Distinguished   in   Martin   v.   Orgain,   98   C.   C.   A.   246,   174   Fed.   779,   holding 
that  where  landlord  has,  by  contract  and  by  state  statute,  a  lien  for  rent  due 
and  to  become  due  for  the  current  year,  such  lien  is  valid  against  trustee  in 
bankruptcy. 
.Option  of  trustee  in  bankruptcy  to  renounce  contract. 

Cited  in  Re  Frazin,  33  L.R.A.(N.S.)  750,  105  C.  C.  A.  320,  183  Fed.  31,  holding 
that  title  to  leasehold  vests  in  trustee  only  on  his  acceptance,  so  that  acceptance 
of  rent  from  him  prior  to  that  time  will  not  waive  right  to  re-enter;  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Hurley,  82  C.  C.  A.  453,  153  Fed.  510,  holding  that  trustee 
in  bankruptcy  must  elect  either  to  assume  existing  executory  contract,  or  re- 
nounce it,  leaving  to  the  other  party  his  legal  remedies  for  its  breach. 

Cited  in  note    (33  L.R.A.(N.S.)    747)    on   vesting  of   title   to   leasehold   in,  as 
dependent  upon  acceptance  by,  trustee  in  bankruptcy. 
Termination  of  contract  by  bankruptcy. 

Cited  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.  9  L.R.A.(N.S.)  561,  80  C. 
C.  A.  97,  150  Fed.  21,  10  Ann.  Cas.  357,  holding  that  surrender  of  leased  premises 
by  tenant  and  acceptance  thereof  by  landlord  terminates  the  lease  and  all 
rights  under  it;  Re  Neff,  28  L.R.A.(N.S.)  349,  84  C.  C.  A.  561,  157  Fed.  59, 
on  bankruptcy  as  constituting  breach  of  existing  contract  and  giving  right  of 
immediate  action  therefor. 
Estoppel  against  bankrupt. 

Cited  in  Ayres  v.  Cone,  71  C.  C.  A.  144,  138  Fed.  790    (dissenting  opinion), 
on  estoppels  against  bankrupt  as  affecting  rights  of  creditors. 
Effect    of    re-entry    on    rent. 

Cited  in  note   (114  Am.  St.  Rep.  718;   127  Am.  St.  Rep.  91)   on  effect  of  re- 
entry on  covenant  for  rent. 
Interpretation  of   relation   of   parties. 

Cited  in  Knickerbocker  Trust  Co.  v.  Evans,  110  C.  C.  A.  347,  188  Fed.  554, 
holding  that  court  will  look  beyond  words  to  real  character  of  obligation,  where 
they  do  not  describe  true  relation  of  parties. 

69  L.  R.  A.  723,  NAHANT  v.  UNITED  STATES,  70  C.  C.  A.  641,  136  Fed.  273. 
Subsequent  appeal  United  States  v.  Nahant,  82  C.  C.  A.  470,  153  Fed.  524. 
Right  of  the  United  States  in  exercise  of  eminent  domain. 

Cited  in  United  States  v.  Certain  Land,  165  Fed.  788,  on  the  United  States 
as  having  only  same  rights  as  a  stranger  in  condemning  land  for  public  u.se, 
where  not  specially  authorized  by  state  statute. 

69  L.  R.  A.  732,  WHEELER  v.  CLARK,  114  Tenn.  117,  85  S.  W.  258. 
Extent  of  adverse  possession  under  color  of  title. 

,  Cited  in  Deaderick  v.  State,  122  Tenn.  227,  122  S.  W.  975;  Kittel  v.  Steger, 
121^  Tenn.  405,  117  S.  W.  500, — holding  that  actual  possession  of  part  of  a 
tract  described  in  deed  under  which  it  is  held,  extends  by  implication  to  the 
entire  tract. 
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Right   of   co-possessor   to   join    in    poNNCNMory   action. 

Cited   in  Longerbeam   v.   Huston,  20  S.   D.   255,  105   X.   W.   743,  holding  that 
mortgagor  and   mortgagee  of  chattels  may  join   as  plaintiffs  for  their  recovery, 
though    right   of    possession    is   solely   in   mortgagor. 
Description  in   deed  by   reference. 

Cited  in  East  Coast  Lumber  Co.  v.  Ellis-Young  Co.  55  Fla.  263,  45  So.  826, 
holding   that    reference   to   another   deed   for   description   of   property   conveyed, 
incorporates  that  description   as  part   of  the  deed. 
Effect   of  conveyance  of   land   held   adversely. 

Cited  in  note  (35  L.R.A. (N.S.)  756)  on  effect  of  conveyance  of  land  held 
adversely. 

«9  L.  R.  A.  746,  LOUISVILLE  &  N.  R.  CO.  v.  DTLLARD,  114  Tenn.  240,  108  Am. 

St.  Rep.  894,  86  S.  W.  313,  4  Ann.  Cas.  1028. 
Who   are   railroad    fellow    servants. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Vincent,  116  Tenn.  345,  95  S.  W.  179,  8 
Ann.  Cas.  66,  holding  that  conductor  of  freight  train  is  a  vice  principal  as  to 
brakeman  on  the  train;  Louisville  &  N.  R.  Co.  v.  Keiffer,  132  Ky.  423,  113  S. 
W.  433,  on  employees  on  one  train  as  being  fellow  servants  of  employees  on 
another  train;  Keiffer  v.  Louisville  &  N.  R.  Co.  143  Ky.  397,  136  S.  W.  858 
(dissenting  opinion),  on  engineer  as  fellow  servant  of  conductor. 

69  L.  R.  A.  750,  MEMPHIS  v.  HASTINGS,  113  Tenn.  142,  86  S.  W.  609. 
Title   to   amendatory   act. 

Cited  in  Malone  v.  Williams,  118  Tenn.  438,  121  Am.  St.  Rep.  1002,  103  S. 
W.  798,  holding  that  an  act  declaring  in  its  title  that  it  is  in  amendment  of  acts 
named  complies  with  constitution  though  it  repeals  the  acts  named  rather  than 
amends  them. 

69  L.  R.  A.  757,  KINZEL  v.  ATLANTA,  K.  &  N.  R.  CO.  70  C.  C.  A.  73,  137  Fed. 
489. 

Assumption     of    risk. 

Cited  in  Brown  v.  Lennane,  155  Mich.  690,  30  L.R.A. (N.S.)  457,  118  N.  W. 
581  (dissenting  opinion),  on  the  assumption  of  risks  from  a  trip  made  under 
known  dangerous  conditions. 

Cited  in  note  (30  L.R.A.(N.S.)  439,  440)  on  effect  on  assumption  of  risk  of 
obedience  to  direct  command. 

69  L.  R.  A.  760,  BRANNON  v.  CURTIS,  98  Tenn.  153,  38  S.  W.  1073. 
Remedies  for  breach  of  covenant  of  seisin. 

Cited   in   Matthews   v.   Crowder,   111   Tenn.   741,  69  S.   W.   779,  holding  that 
breach  of  a  covenant  of  seisin  entitles  covenantee  to  an  immediate  action  at  law 
for  damages  or  suit  in  equity  for  rescission,   and  either  might  be  bad  though 
the  defaulting  party  be  not  insolvent. 
Measure    of    damages. 

Cited  in  note  (125  Am.  St.  Rep.  460)  on  measure  of  damages  for  breach  of 
covenant  of  seisin. 

69   L.  R.  A.  764.  GERBERT  v.  CONGREGATION  OF  SONS  OF  ABRAHAM.  59 

N.  J.  L.  160.  59  Am.  St.  Rep.  578,  35  Atl.  1121. 
Damages  for  breach  of  covenant  by  known  inability  to  convey. 

Cited  in  Eggert  v.  Pratt,  126  Iowa,  728,  102  N.  W.  786,  holding  that  Vendee 
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of  property  knowing  of  vendor's  inability  to  convey  entire  fee  of  property  without 
•order  of  court  cannot  recover  compensatory  damages  for  failure  therein;  Mars- 
den  v.  White,  71  N.  J.  Eq.  232,  65  Atl.  181,  holding  that  a  person  who  improves 
property  pim-hased  under  general  covenants  knowing  that  they  are  untrue  as  to 
.an  encumbrance  is  not  entitled  in  suit  by  owner  of  encumbrance  to  have  a 
decree  against  his  grantor  to  pay  off  the  encumbrance;  Webb  v.  Wheeler,  80 
Neb.  445,  17  L.R.A.  (N.S.)  1188,  114  N.  W.  636,  holding  measure  of  damages 
is  same  whether  from  inability  or  refusal  to  convey  if  in  good  faith. 

Cited  in  footnote  to  Brannon  v.  Curtis,  69  L.R.A.  760,  which  requires  reduction 
•of  rental  value  of  premises  during  vendee's  possession  from  his  recovery  for 
breach  of  a  covenant  of  seisin  by  an  outstanding  contingent  remainder. 

Cited  in  notes  (16  L.R.A.  (N.S .)  771;  106  Am.  St.  Rep.  965,  971,  972,  977)  on 
.measure  of  vendee's  damages  on  breach  of  contract  to  convey  realty. 

Distinguished  in  Brown  v.  Honiss,  74  N.  J.  L.  504,  68  Atl.  150,  where  refusal 
to  give  deed  was  willful  and  an  inadequate  reason  and  allowing  damages  for 
loss  of  bargain;  Brown  v.  Honniss,  70  N.  J.  L.  261,  58  Atl.  80;  Wolff  v.  Meyer, 
75  N.  J.  L.  185,  66  Atl.  959, — where  the  vendor  caused  a  breach  of  covenant  to 
convey  by  conveyance  to  another  than  the  covenantee,  and  allowing  difference 
between  agreed  price  and  price  sold  for  as  measure  of  damages. 
Effect  of  renewed  tenancy  witbout  reserving  rigrht  to  remove  fixtures. 

Cited  in  note  (1  L.R.A.(N.S.)  1198)  on  effect  of  renewing  tenancy  withoin 
reserving  right  to  remove  fixtures. 

.09  L.  R.  A.  768.  ALBRIGHT  v.  SUSSEX  COUNTY  LAKE  &  PARK   COMMIS- 
SION, 71  N.  J.  L.  303,   108  Am.  St.  Rep.  749,  57   Atl.  398,  59  Atl.  146,  2 
Ann.  Gas.  48. 
'Condemnation   of  water   rig'ht**. 

Cited  in  Philadelphia  Trust,  S.  D.  &  Ins.  Co.  v.  Merchantville,  74  N.  J.  Eq. 
333,  69  Atl.  729,  holding  that  water  may  be  condemned  under  a  power  to  con- 
demn land. 
Judicial   power  over  eminent  domain. 

Cited  in  notes  (22  L.R.A.(NS.)  24,  39,  40,  48,  49,  50,  52,  152)  on  judicial 
power  over  eminent  domain. 

69  L.  R.  A.  771,  LOOMIS  v.  WALLBLOM,  94  Minn.  392,  102  N.  W.  1114,  3  Ann 

Cas.   798. 
Discharge  of   partner  in  bankruptcy. 

Cited  in  New  York  Institution  v.  Crockett,  117  App.  Div.  273,  102  N.  Y.  Supp. 
412,  holding  a  judgment  on  a  partnership  debt  is  properly  scheduled  on  the 
voluntary  bankruptcy  of  a  member  of  the  firm. 

Cited  in  note  (30  L.R.A.(N.S.)  792)  on  adjudication  of  bankruptcy  of  member 
as  affecting  rights  of  firm  creditors  against  firm  property. 

69  L.  R.  A.  785,  LADD  v.  WEISKOPF,  62  Minn.  29,  64  N.  W.  99. 
Conclnsiveness  of   decree  of  probate  court. 

Cited  in  Barrette  v.  Whitney,  36  Utah,  581,  37  L.R.A.(N.S.)  373,  106  Pac. 
522,  holding  that  giving  of  notice  of  distribution  is  not  jurisdictional  and  there- 
fore its  omission  will  not  subject  decree  to  collateral  attack;  Tilt  v.  Kelsey, 
207  U.  S.  56,  52  L.  ed.  101,  28  Sup.  Ct.  Rep.  1,  holding  it  within  power  of  state 
to  give  its  courts  the  authority  while  settling  the  succession  of  estates  through 


1287  L.  K.  A.  CASES  AS  AUTHORITIES.  [09  L.K.A.  TUG 

their  officers,  the  executors  or  administrators  to  determine  finally  as  against  all 
the  world  all  questions  which  arise  there;  Crew  v.  Pratt,  110  Cal.  150,  51  Pat-. 
38;  Eddy  v.  Kelly.  72  Minn.  36,  74  X.  W.  1020;  Bengtsson  v.  Johnson,  75  Minn. 
324,  78  N.  W.  3;  Fitzpatrick  v.  Simonson  Bros.  Mfg.  Co.  86  Minn.  147,  90  X. 
W.  378;  Chadbourne  v.  Hart/.,  93  Minn.  234,  101  X.  W.  68;  Wellner  v.  Eckstein, 
105  Minn.  453,  117  N.  W.  830,— holding  final  decree  of  distribution  and  declaring 
persons  entitled  to  estate  binds  all  parties  interested. 
Effect  of  decree  of  distribution. 

Cited  in  State  ex  rel.  Matteson  v.  Probate  Ct.  84  Minn.  294,  87  N.  W.  783, 
holding    it    is    to   transfer    title    to    the    personalty    and    right    of    possession    of 
realty  from  personal  representative  to  distributees,  devisees,  or  heirs. 
Coiiclusiveness  of  judicial  proceedings  as  to  contingent  interests. 

Cited  in  Mathews  v.  Lightner,  85  Minn.  334,  89  Am.  St.  Rep.  558,  88  N.  W. 
992;  Mayall  v.  Mayall,  63  Minn.  517,  65  N.  W.  942,— holding  a  contingent  inter- 
est in  real  estate  is  bound  by  judicial  proceedings  affecting  the  property,  where 
court  has  before  it  all  the  parties  that  can  be  brought  before  it,  and  the  court 
acts  upon  the  property  according  to  the  rights  that  appear,  without  fraud. 
What  constitute*  a  marketable  title. 

Cited  in  Spencer  v.  Lyman,  27  S.  D.  483,  131  N.  W.  802,  holding  that  bare 
possibility  of  debts  that  would  constitute  charge  on  land  is  not  defect  in  title; 
Fagan  v.  Hook,  134  Iowa,  385,  105  N.  W.  155,  holding  good  title  means  an 
estate  in  fee  simple,  a  marketable  title,  one  that  can  be  resold  or  mortgaged  to 
another  who  exercises  reasonable  prudence  with  respect  thereto;  Howe  v.  Coates, 
97  Minn.  397,  4  L.R.A.(N.S.)  1178,  114  Am.  St.  Rep.  723,  107  X.  W.  397,  holding 
it  means  a  title  free  from  reasonable  doubt;  Schwab  v.  Baremore,  95  Minn.  2U8. 
104  X.  W.  10,  as  to  what  constitutes. 

Cited  in  footnote  to  Taylor  v.  Evans,  69  L.R.A.  790,  which  denies  right  to 
enforce  payment  of  purchase  money  where  municipality  has  an  existing  right 
to  open  without  making  compensation  on  a  platted  street  over  the  property 
which  will  destroy  the  buildings. 

Cited  in  notes  (38  L.R.A.(X.S.)  4,  36;  132  Am.  St.  Rep.  992,  999)  on  what  is 
a  marketable  title. 

69  L.  R.  A.  790,  TAYLOR  v.  EVANS,  177  Pa.  286,  35  Atl.  635. 

Followed  without  discussion  in  Taylor  v.  Evans,  177  Pa.  291,  35  Atl.  1135. 
Encumbrances. 

Cited  in  Atlantic  Ref.  Co.  v.  Sylvester,  231  Pa.  496,  80  Atl.  1091;  Howell  v. 
Northampton  R.  Co.  9  North.  Co.  Rep.  277,— entering  final  decree  to  9  North.  Co. 
Rep.  197,  holding  that  public  road  over  property  to  be  conveyed  is  encumbrance: 
Tuskegee  Land  &  Security  Co.  v.  Birmingham  Realty  Co.  161  Ala.  557.  23 
L.R.A.(N.S.)  995,  49  So.  378,  holding  that  a  release,  executed  to  a  railway 
exempting  it  from  liability  for  damage  to  property  is  an  encumbrance  on  siu-li 
property;  Graybill  v.  Ruhl,  225  Pa.  418,  74  Atl.  239,  affirming  26  Lane.  L.  Rev. 
114,  holding  that  an  ordained  street  though  unopened  is  an  encumbrance  and 
the 'purchaser  of  land  subject  thereto  need  not  take  chances  on  the  validity  of 

the  ordinance. 

Cited    in   note    (36  L.R.A.(X.S.)    1068)    on   pending   condemnation   proceedings 
as  breach   of  covenant  against  encumbrances. 
Agreement  to  sell  land  free  of  visible  or  known  encnmbrances. 

Followed  in  Patterson  v.  Freihofer,  215  Pa.  50,  64  Atl.  326,  holding  it  a 
<rood  defense  to  an  executory  sale  of  land  "clear  of  all  easements"  that  there 
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were  easements  and  that  reply  that  easements  were  visible  did  not  overcome  it. 

Cited  in  Farber  v.  Laubach,  9  North.  Co.  Rep.  190,  on   maintenance  of  action 
for  damages  on  covenant   of   warranty   against   vendor   for  eviction   by   opening 
of  street  by  municipality. 
What    i>    marketable    title. 

Cited  in  footnote  in  Ladd  v.  Weiskope,  69  L.R.A.  785,  which  holds  that  doubt 
as  to  construction  of  decree  of  distribution  by  probate  court  will  not  render 
title  unmarketable. 

69  L.  R.  A.  792,  SERVICE  v.  SHONEMAN,  196   Pa.  63,  79  Am.  St.   Rep.   689, 

46  Atl.  292. 
Xes-lig-ence  of  employer  in  f tarnishing  appliances. 

Cited  in  Powell  v.  American  Sheet  &  Tin  Plate  Co.  216  Pa.  620,  65  Atl.  1113, 
holding  master  not  an  insurer  of  safety  of  servants  but  that  he  must  supply 
reasonably  safe  place  to  work  and  appliances;  Westiiighouse  Electric  &  Mfg. 
Co.  v.  Heimlick,  62  C.  C.  A.  92,  127  Fed.  94,  holding  employer  not  guilty  of 
negligence  in  not  severely  testing  derrick  chain  for  hidden  defects  where  it  was 
one  in  common  use  made  by  reputable  manufacturers;  Brands  v.  St.  Louis  Car 
Co.  213  Mo.  709,  18  L.R.A.(N.S.)  705,  112  S.  W.  511,  holding  master  not  negli- 
gent in  supplying  emery  wheels  in  general  use  in  his  community  though  a 
convex  wheel  would  have  been  safer;  Cavanaugh  v.  Avoca  Coal  Co.  13  Luzerne 
Leg.  Reg.  Rep.  289,  holding  master  not  liable  where  official  inspector  of  boilers 
presumably  made  an  inspection  and  master  had  right  to  rely  thereon. 

Cited  in  note  (16  L.R.A.(N.S.)  133)  on  furnishing  servant  article  in  general 
use  as  measure  of  master's  duty. 

Distinguished  in  Tallman  v.  Nelson,  141  Mo.  App.  484,  125  S.  W.  1181,  where 
the  use  to  which  an  appliance  was  to  be  put   was  extraordinarily   hazardous; 
James  McNeil  &  Bro.  Co.  v.  Crucible  Steel  Co.  207  Pa.  500,  56  Atl.  1067,  where 
inspection  and  repair  was  improperly  done  under  charge  of  owner's  engineer. 
Reliance  on   public  inspection. 

Cited  in  note  (15  L.R.A.(N.S.)   813)   on  right  of  master  to  rely  on  inspection 
by   public  authorities. 
Expert  advice  as  defense  to  negligence. 

Cited  in  State  Journal  Printing  Co.  v.  Madison,  148  Wis.  405,  134  N.  W.  <M)'.), 
holding  city  not  liable  for  damages  from  breaking  of  water  main,  where  it  con- 
structed and  operated  water  system  after  bona  fide  choice  from  different  plans 
of  reputable  engineers. 

69  L.  R.  A.  800,  COHN  v.  MAY,  210  Pa.  615,   105   Am,  St.  Rep.  840,   60   Atl. 

301. 
Proximate  cause  of  injnry. 

Cited  in  Ramsey  v.  Martin,  45  Pa.  Super.  Ct.  650,  holding  liability  of  owner 
question  for  jury,  where  he  turned  his  horse  at  large  in  street  and  plaintiff',  in 
putting  horse  out  of  her  field,  had  her  arms  caught  in  chain  in  her  fence; 
Hinchen  v.  Beechview,  59  Pittsb.  L.  J.  714,  holding  liability  of  borough  question 
for  jury,  where  two  sections  of  sidewalk  had  been  taken  up  and  ground  between 
had  turned  into  slippery  clay. 

69  L.  R.  A.  803,  SUPREME  COUNCIL  A.  L.  II.  v.  LIPPINCOTT,  67  C.  C.  A.  650, 

134  Fed.  824. 
Election    to    treat    policy    as    still    in    fortre. 

Followed  in  Clymer  v.  Supreme  Council,  A.  L.  H.  138  Fed.  471,  holding  that  a 


1289  L.  R.  A.  CASES  AS  AUTHORITIES.  [09  L.R.A.  817 

payment  of  assessments  for  three  years  after  a  reduction  of  amount  of  certificate 
under  protest,  before  election  to  rescind  estops  rescission. 

Cited  in  Voss  v.  Northwestern  Nat.  L.  Ins.  Co.  137  Wis.  501,  118  N.  W.  212, 
holding  that  insured  cannot  avail  herself  of  breach  of  contract  after  four  years 
of  payment  of  premiums  merely  to  keep  contract  alive  as  alleged  but  should 
have  elected  to  treat  the  change  in  by  law  as  a  breach  at  the  time  it  occurred ; 
Blakely  v.  Fidelity  Mut.  L.  Ins.  Co.  83  C.  C.  A.  155,  154  Fed.  44,  Affirming  143 
Fed.  622,  holding  that  a  tender  of  a  smaller  sum  as  a  premium  under  an  assess- 
ment policy  than  the  company  demanded  under  its  construction  of  the  contract 
operates  as  an  election  to  treat  the  contract  alive;  Northwestern  Nat.  L.  Ins. 
Co.  v.  Gray,  88  C.  C.  A.  430,  161  Fed.  494,  holding  that  a  performance  under 
newly  agreed  terms  by  insured  for  over  four  years  constitutes  an  election  to 
accept  the  change  and  is  final  and  conclusive;  Supreme  Council  A.  L.  H.  v.  Mc- 
Alarney,  67  C.  C.  A.  546,  135  Fed.  73,  holding  that  delay  by  member  of  over 
three  years  after  reduction  of  benefit  in  rescinding  contract  and  suing  for 
premiums  paid  is  such  laches  as  will  prevent  summary  judgment  against  benefit 
society. 

Distinguished  in  Atty.  Gen.  v.  Supreme  Council,  A.  L.  H.  206  Mass.  174.  92 
N.  E.  140,  holding  that  where  member  paid  assessments  for  over  a  year  after 
adoption  of  by-law  reducing  death  benefit,  beneficiary  over  a  year  after  member's 
death  cannot  recover  difference  between  reduced  and  original  amount  of  benefit. 
Recovery  of  assessments  on  cancelation  of  policy. 

Cited  in  note    (7   L.R.A.(N.S.)    1165)    on  measure  of  damages  for  cancelation 
of  policy  on  assessment  plan. 
Rlg-ht  of  in  n  I  mi  I  benefit  society  to  decrease  benefits. 

Cited  in  note  (31  L.R.A.(N.S.)  429)  on  right  of  mutual  benefit  society  to 
decrease  benefits. 

69  L.  R.  A.  805,  TAYLOR  v.  CRAWFORD,  72  Ohio  St.  560,  74  N.  E.  1065. 
Drainage  as  exercise  of  police   power. 

Cited  in  Barter  v.  Barkley,  158  Cal.  745,  112  Pac.  556,  holding  that  ordinances 
concerning  construction,  maintenance  and  repair  of  sewers  and  drains  are  valid 
exercise  of  police  power. 
TakiuK  of  private   property  by   drainage  assessment. 

Cited   in   Roby   v.    Shunganunga   Drainage    Dist.    77   Kan.    760,   95    Pac.    399, 
holding  valid  an  act  including  in  a  drainage  district  lands  not  subject  to  flood 
or   overflow   and   subjecting  it   to   assessment    for   drainage   where   such   land   is 
indirectly  injured  by  overflows. 
Repairing  of  public  ditches. 

Cited  in  State  v.  McGuire,  109  Minn.  91,  122  N.  W.  1120,  holding  that  ordi- 
nary repairs  to  an  existing  ditch  might  be  done  and  charged  to  adjacent  owners 
without  legal  notice  but  not  so  as  to  an  enlargement  of  the  ditch  which  is  taken 
to  be  equivalent  to  construction  of  a  new  ditch  and  also  citing  annotation  on 
this  point. 
Property  liable  for  drain  assessment. 

Cited  in  note  (26  L.R.A.(N.S.)  977)  on  property  liable  for  assessment  for 
drains  or  sewers. 

69  L.  R.  A.  817,  COM.  v.  BOSTON  ADV.  CO.  188  Mass.  348,  108  Am.  St.  Rep. 

494,  74  N.  E.  601. 
Knactments  concerning:  bill   boards. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  151,  137  S. 
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W.  929,  upholding  ordinance  providing  that  bill-boards  shall  not  be  over  fourteen 
feet  high,  shall  be  four  feet  from  ground,  six  feet  from  any  building,  fifteen 
feet  from  street  and  not  over  500  square  feet  in  area;  Haller  Sign  Works  v. 
Physical  Culture  Training  School,  249  111.  445,  34  L.R.A.  (N.S.)  1003,  94  N.  E. 
920,  holding  void,  statute  forbidding  erection  of  any  structure  for  advertising 
purposes  within  500  feet  of  public  park  or  boulevard;  Varney  &  Green  v.  Wil- 
liams, 155  Cal.  321,  21  L.R.A. (N.S.)  743,  132  Am.  St.  Rep.  88,  100  Pac.  867, 
holding  invalid  an  ordinance  absolutely  prohibiting  the  erection  or  maintenance 
of  bill  boards  for  advertising  purposes;  Curran  Bill  Posting  &  Distributing  Co. 
v.  Denver,  47  Colo.  231,  27  L.R.A.(N.S.)  547,  107  Pac.  261,  holding  invalid  an 
ordinance  prohibiting  erection  of  bill  boards  within  ten  feet  of  any  building 
street  or  alley;  People  ex  rel.  Wineburgh  Adv.  Co.  v.  Murphy,  195  N.  Y.  133, 
21  L.R.A. (N.S.)  740.  88  N.  E.  17,  Affirming  129  App.  Div.  265,  113  N.  Y.  Supp. 
855,  holding  invalid  the  ordinance  of  the  city  of  New  York  prohibiting  the  erec- 
tion of  sky  signs  over  nine  feet  above  the  building  wall  or  cornice  to  which 
they  are  attached;  Passaic  v.  Paterson  Bill  Posting  Adv.  &  Sign  Painting  Co.  72 
NT.  J.  L.  287,  111  Am.  St.  Rep.  676,  62  Atl.  267,  5  Ann..  Cas.  995,  holding  invalid 
a  city  ordinance  requiring  bill  boards  to  be  not  less  than  ten  feet  from  street 
line,  as  merely  catering  to  aesthetic  considerations;  State  v.  Whitlock,  149 
N.  C.  544,  128  Am.  St.  Rep.  670,  63  S.  E.  123,  16  Ann.  Cas.  765,  holding  un- 
necessary and  unreasonable  a  bill  board  regulation  requiring  all  bill  boards 
without  respect  to  their  safety  and  carefulness  of  construction  to  be  two  feet 
more  than  their  height  from  the  street. 

Cited   in   notes    (21   L.R.A. (N.S.)    737    on   municipal   power   as   to   regulation 
of  signs  and  billboards;    (132  Ain.   St.   Rep.   92)    on   power  of  municipality  to 
prevent  or  regulate  use  of  property  for  advertising  purposes. 
Taking?  of  private  property  by  regulations  of  use. 

Cited  in  Lyman  v.  Fisheries  &  Game  Comrs.  211  Mass.  12,  97  N.  E.  66,  up- 
holding statute  authorizing  fish  commissioners  to  prohibit  or  regulate  discharge 
of  sawdust  in  stream;  Belmont  v.  New  England  Brick  Co.  190  Mass.  447,  77 
N.  E.  504,  holding  that  an  ordinance  prohibiting  brick  company  from  digging 
clay  at  any  place  except  on  its  own  land  in  that  it  might  compel  the  company 
to  go  out  of  business  is  a  taking  of  private  property  for  public  use  without 
compensation;  Durgin  v.  Minot,  203  Mass.  28,  24  L.R.A. (N.S.)  244,  133  Am. 
St.  Rep.  276,  89  N.  E.  144,  holding  it  unconstitutional  under  guise  of  a  health 
measure  to  require  a  private  way  used  by  public  to  be  repaved  as  directed 
by  health  officer  without  compensation;  Welch  v.  Swasey,  214  U.  S.  107,  53 
L.  ed.  930,  29  Sup.  Ct.  Rep.  567,  Affirming  193  Mass.  374,  23  L.R.A.(N.S.)  1162, 
118  Am.  St.  Rep.  523,  79  N.  E.  745,  holding  valid  a  building  heighth  regulation 
applicable  to  a  designated  part  of  a  city. 
<  onsi  met  ion  of  penal  statutes. 

Cited   in   Com.  v.  Graustein   &   Co.  209   Mass.   43,   95   N.   E.   97,  holding  that 
word   "whoever"   in  statute   against  sale  of  adulterated  milk   includes   corpora- 
tions. 
What  are  public  nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  214,  233)  on  annoyances  from  places  or  things 
merely  offensive  to  the  sight  as  public  nuisances. 
Jurisdiction  of  inferior  courts  over  corporations. 

Cited  in  Com.  v.  New  York  C.  £  H.  R.  R.  Co.  206  Mass.  427,  92  N.  E.  766,  19 
Ann.  Cas.  529,  on  jurisdiction  of  inferior  courts  over  criminal  prosecutions 
against  corporations. 
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69  L.  R.  A.  820.  WADE  v.  MILLER,  188  Mass.  0,  73  N.  E.  849. 
Arbitrary  declaration  of  nuisance. 

Cited  in  Cuba  v.  Mississippi  Cotton  Oil  Co.  150  Ala.  265,  10  L.R.A. (M.S.)  313, 
43  So.  700,  holding  invalid  an  ordinance  declaring  all  buildings  used  for  tem- 
porary storage  of  cotton  to  be  nuisances  without  regard  to  the  actual  danger  of 
conditions  in  connection  therewith. 

69  L.  R.  A.  821,  BUSELL  TRIMMER  CO.  v.  COBURN,  188  Mass.  254,  74  N.  E. 

334. 
Revocation  of  employment. 

Cited  in  Bradlee  v.  Southern  Coast  Lumber  Co.  193  Mass.  382,  79  N.  E.  777, 
holding  that  an  agreement  hiring  plaintiff  to  sell  "all  the  lumber"  from  a  certain 
track  may  be  revoked  before  it  is  all  sold  or  at  pleasure  of  defendant's  directors, 
the  quoted  part  merely  showing  the  nature  of  the  agency. 
Burden  of  proof  of  inability  to  find  employment  of  discharged  employee. 

Cited  in  note  (6  L.R.A.  (N.S.)  110)  on  burden  of  proof  as  to  other  employment 
in  action  by  wrongfully  discharged  servant  for  breach  of  contract. 

Distinguished   in  Maynard  v.  Royal  Worcester  Corset  Co.  200  Mass.   7,  85  N. 
E.   877,   where   the   action   was   for   breach   of   contract   of   employment   between 
employee  and  employer  and  employee  was  held  to  bear  the  burden. 
Measure   of   damages   for   discharge   of   servant. 

i     Cited   in  Lopes  v.   Connolly,   210   Mass.   494,   38   L.R.A. (N.S.)    987,   97   N.   E. 
80,  holding  that  one  causing  discharge  of  servant  is  liable  for  value  of  contract 
of  service,  though  it  is  merely  at  will,  loss  of  time  and  mental  distress. 
Effect  on  surety  of  judgment  against  principal. 

Cited  in  notes  (16  L.R.A. (N.S.)  912)  on  judgment  against  one  as  prima 
facie  evidence  of  amount  of  damages  against  another,  liable  over,  without  no- 
tice of  original  suit;  (40  L.R.A. (N.S.)  736)  on  effect  upon  surety  of  judgment 

against   principal. 
i 

69  L.   R.  A.  823,  DREYFUS  v.  ROBERTS,   75   Ark.  354,  112  Am.  St.  Rep.  67, 

87  S.  W.  641,  5  Ann.  Cas.  521. 
Accord  and  satisfaction  by  part  payment  In  full. 

Cited  in  Seeds  Grain  &  Hay  Co.  v.  Conger,  83  Ohio  St.  175,  32  L.R.A.(N.S.) 
382,  93  N.  E.  892,  holding  that  retention  by  creditor  of  check  sent  as  full  pay- 
ment constitutes  accord  and  satisfaction,  though  creditor  notifies  debtor  that 
money  is  placed  to  his  credit,  not  as  full  payment;  Rivers  v.  Campbell,  51  Tex. 
Civ.  App.  108,  111  S.  W.  190,  holding  that  acceptance  of  less  than  face  of 
judgment  in  full  payment  is  accord  and  satisfaction;  Frey  v.  Hubbell,  74  N. 
H.  365,  17  L.R.A. (N.S.)  1201,  68  Atl.  325,  upholding  the  discharge  of  a  greater 
debt  by  payment  of  a  lesser  amount  with  a  view  to  satisfaction  of  the  former. 

Cited    in    note    (11    L.RA.(N.S.)     1026)     on    part    payment    as    consideration 
for   discharge  of   liquidated  and  undisputed   debt. 
Necessity  of  execution  of  accord. 

Cited  in  North  State  F.  Ins.  Co.  v.  Dillard,  88  Ark.  476,  115.  S.  W.  154, 
holding  that  an  oral  agreement  to  settle  a  loss  for  a  stipulated  amount  will  not 
bar  an°  action  by  insured  for  the  amount  of  loss  on  the  policy  though  the  agree- 
ment was  prevented  of  execution  by  garnishment  of  insurer  for  insured's  debt. 
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69  L.  R.  A.  827,  CANNON  v.  MATHEWS,  75  Ark.  336,   112  Am.   St.   Rep.   64, 

87  S.    W.   428,   5    Ann.   Cas.   478. 
Chattels  attached   to   noil. 

Cited  in  Simmons  v.  Williford,  60  Fla.  361,  53  So.  452,  Ann.  Cas.  1912C, 
735,  holding  that  fruit  on  trees  is  part  of  realty,  but  by  acts  and  intention 
of  landowner  may  l>e  converted  into  personalty;  Young  v.  Chandler,  102  Me. 
257,  66  Atl.  539,  holding  that  plants  in  pots  stock  plants  matured  but  not 
served  and  fertilized  loan  are  not  covered  by  a  real  estate  mortgage;  Cooper 
v.  Kennedy,  86  Neb.  122,  31  L.R.A.  (N.S.)  763,  136  Am.  St.  Rep.  701,  124  N. 
W.  1131,  holding  that  parol  proof  may  be  made  of  a  reservation  of  growing 
crops  where  no  such  reservation  is  mentioned  in  deed  of  land,  such  crops  be- 
ing emblements  and  as  such  are  personalty. 

69   L.  R.  A.  829,   RICHARDSON  v.   STUESSER,   125   Wis.  66.   103  N.  W.  261, 

4    Ann.    Cas.    784. 
Liability    of   husband    for    support    o*    wife    In    insane    asylum. 

Cited  in  Kaiser  v.  State,  80  Kan.  372,  24  L.R.A. (N.S.)  299,  102  Pac.  454, 
on  the  liability  of  husband  to  support  his  wife  placed  in  an  insane  asylum 
by  due  process  of  law. 

69  L.  R.  A.  833,  MAGINNIS  v.  KNICKERBOCKER    ICE    CO.    112    Wis.    385, 

88  N.   W.   300. 

Waiver  of  breach  of  condition  subsequent. 

Cited  in  McCue  v.  Barrett,  99  Minn.  355,  109  N.  W.  594,  holding  that  the 
removal  of  a  line  fence  maintained  as  a  condition  subsequent  imposed  on  a 
grant,  with  assent  of  grantor  and  acquiescence  therein  by  him  for  twelve  yeara 
constitutes  a  waiver  of  the  breach  of  condition;  Mash  v.  Bloom,  133  Wis.  650, 
14  L.R.A. (N.S.)  192,  114  N.  W.  457,  14  Ann.  Cas.  1012,  holding  that  a  failure 
to  re-enter  on  breach  of  condition  subsequent  in  deed  constitutes  a  waiver  of 
the  benefit  of  the  breach. 
Equitable  enforcement  of  conditions  in  ur»mt. 

Cited  in  Glocke  v.  Glocke,  113  Wis.  318,  57  L.R.A.  463,  89  N.  W.  118,  hold- 
ing that  equity  will  reinvest  grantor  with  property  conveyed  to  son  with  the 
understanding  that  son  support  grantor  during  remainder  of  his  life  where 
son  fails  to  do  so  though  no  provision  is  made  for  forfeiture  in  the  grant; 
Mash  v.  Bloom,  130  Wis.  372,  118  Am.  St.  Rep.  1028,  110  N.  W.  203,  holding 
that  equity  will  not  cancel  a  deed  conditioned  on  care  of  aged  grantor  until 
death,  for  a  breach  of  such  condition  where  grantor  has  an  adequate  remedy 
at  law  by  ejectment. 

Cited   in  note    (23   L.R.A. (N.S.)    233)    on  personal  quality  of  grantor's  right 
to   rescind   for   breach   of  condition   as   to   support. 
Equitable   prevention   of   forfeitures. 

Cited   in   Eau  Claire  Dells  Improv.  Co.   v.  Eau  Claire,   134  Wis.  558,  115  N. 
W.  155,  holding  that  equitable  1'elief  by  injunction  may  be  had  against  declara- 
tion of  a  forfeiture  as   well  as  to  prevent  enforcement  of  a  forfeiture  already 
declared. 
Itailroads,  public  or  private. 

Distinguished  in  State  ex  rel.  Northwestern  Coal  R.  Co.  v.  Willcuts,  140 
Wis.  453.  122  N.  W.  1048,  where  railroad  was  organized  for  the  public  car- 
riage of  freight  and  passengers  though  used  extensively  by  one  shipper  and  no 
depots  or  passenger  facilities  were  furnished. 


1293  L.  R.  A.  CASES  AS  AUTHORITIES.  L«»   L.K.A.  S7;, 

69   L.   R.   A.   867,  GORDON   v.  RICHARDSON,   185  Mass.   492,   70   X.   E.   1027. 
Relief    froiu    enforcement    of    forfeiture. 

Cited  in  Kami  v.  King,  204  U.  S.  55,  51  L.  ed.  360,  27  Sup.  Ct.  Rep.  213, 
on  the  right  of  a  tenant  on  payment  to  equitable  relief,  from  enforcement  of  a 
forfeiture  resulting  from  breach  of  condition  in  lease;  Mead  v.  Morse,  194  Mass. 
207,  80  N.  E.  513,  holding  that  equity  will  grant  relief  from  vendor's  enforcement 
of  a  bond  to  pay  taxes  and  interest  by  cancelation  of  sale  and  collection  of 
rents  and  profits  where  vendee  makes  compensation  within  reasonable  time . 
Hawkinson  v.  Banaghan,  203  Mass.  593,  .89  N.  E.  1054,  holding  that  a  mort- 
gagor who  has  defaulted  in  payment  of  an  early  installment  before  others  are 
due  may  be  relieved  from  the  consequences  thereof  by  a  court  of  equity  by 
payment  of  amount  due  with  accrued  costs. 
Estoppel  to  deny  forfeiture  in  a  bill  for  relief  therefrom. 

Cited  in  Scott  v.  Sullivan,  159  Mich.  307.  124  N.  W.  29,  holding  that  on 
the  overruling  of  contention  that  a  forfeiture  had  not  occurred  plaintiff  had 
no  right  to  amend  and  seek  relief  from  forfeiture  incurred. 

69  L.  R.  A.  870,  GARRIGUE  v.  KELLER,  164  Ind.  676,   108  Am.  St.  Rep.  324, 

74   N.   E.    523. 
Waiver   of  error  by   failure   to   set   ont   same   in   brief. 

Cited   in  Tisdale  v.  State,  167  Incl.  85,  78  N.  E.  324,  holding  that  a  failure 
to   comply   with    supreme   court   rules   requiring   brief   of   appellant   to   contain 
statement  of  errors,  constitutes  a  waiver  of  the  errors. 
Conflict  of  laws. 

Cited  in  Beatty  v.  Miller,  47  Ind.  App.  498,  94  N.  E.  897,  holding  that  con- 
tract of  sale   is  governed  by  law  of  state  where  made. 
—  AM    to    validity   of    married    woman'*   contracts. 

Cited  in  International  Harvester  Co.  v.  McAdam,  142  Wis.  123,  26  L.R.A. 
(N.S. )  779,  124  N.  W.  1042,  holding  that  a  married  woman's  contract  as  accom- 
modation endorser  if  valid  where  made  is  valid  where  it  is  sought  to  be  enforced 
though  it  would  not  be  valid  if  made  in  latter  place. 

Cited  in  note  (26  L.R.A. (N.S.)  771)  on  conflict  of  laws  as  to  capacity  of 
married  women  to  contract. 

69   L.   R.   A.   875,   PITTSBURGH,   C.   C.  &   ST.   L.   R.   CO.   v.   MONTGOMERY, 
152  Ind.  1,  71  Am.  St.  Rep.  301,  49  N.  E.  582. 

Followed  without  discussion  in  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Hosea, 
152  Ind.  416,  53  N.  E.  419;  Pennsylvania  Co.  v.  Ebaugh,  152  Ind.  532,  53  N. 
E.  763;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ross,  169  Ind.  5,  80  N.  E.  845; 
Indianapolis  Traction  &  Terminal  Co.  v.  Kinney,  171  Ind.  615,  23  L.R.A. (N.S.) 
713,  85  N.  E.  954;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Peck,  172  Ind.  566,  88 
N.  E.  939;  Terre  Haute  &  I.  R.  Co.  v.  Rittenhouse,  28  Ind.  App.  636,  62  N. 
E.  295;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Rogers,  168  Ind.  484,  81  N.  E. 
212;  Evansville  Hoop  &  Stave  Co.  v.  Bailey,  43  Ind.  App.  162,  84  N.  E.  549; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Collins,  168  Ind.  475,  80  N.  E.  415. 
Subjects  germane  to  title  of  act. 

Cited  in  Clarke  v.  Darr,  156  Ind.  699,  60  N.  E.  688,  holding  that  a  sub- 
division of  a  statute  entitled  "An  act  concerning  building  and  loan  associa- 
tions" pertaining  to  the  winding  up  of  insolvent  foreign  associations  which 
have  not  complied  with  state  laws  is  germane  to  the  title;  Knight  &  J.  Co.  v. 
Miller,  .172  Ind.  39,  87  N.  E.  823,  18  Ann.  Cas.  1146.  holding  that  provisions 
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prohibiting  combinations  having  the  tendency  or  effect  of  restraining  competi- 
tion are  germane  to  an  act  entitled  an  "act  to  prohibit  combinations  to  prevent 
free  competition, 

'Cited   in  notes    (79  Am.   St.  Rep.   461)    as  to  when  title  of  statute  embraces 
only  one  subject,  and  what  may  be  included  thereunder;    (86  Am.  St.  Rep.  273) 
on    broadness  of    title   of    code   amendment   or    revision. 
Employers   Liability   Acts. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  347,  33  L.R.A.(N.S.) 
711,  108  N.  W.  902,  holding  that  an.  employer's  liability  act  may  be  amended 
'by  reference  to  its  code  section  number  where  its  purpose  being  to  prohibit 
employer  from  contracting  away  the  liability  thereunder  is  germane  to  the 
title  and  subject  of  the  original  act. 
Recovery  under  employer's  liability  act. 

Cited  in  Cincinnati,  II.  &  D.  R.  Co.  v.  Thiebaud,  52  C.  C.  A.  538,  114  Fed. 
921,  following  state  court  decisions  and  holding  that  an  engineer  injured  by 
negligence  of  coemployee  need  not  be  under  orders  of  a  superior,  the  injury 
occurring  while  he  is  in  charge  of  his  engine  at  a  place  where  he  had  a  right 
to  be  and  in  the  absence  of  contributory  negligence. 
—  As  affected  by  contributory  neg'ligrence. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Collins,  163  Ind.  571,  71  N. 
E.  661;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lighteiser,  163  Ind.  259,  71  N.  E. 
218, — holding  that  the  condition  of  the  Employer's  Liability  Act  that  plaintiff' 
shall  be  in  the  exercise  of  due  care  and  diligence  is  tantamount  to  a  require- 
ment that  he  shall  not  be  guilty  of  contributory  negligence. 
Pleadings  injury  by  superior  under  Employer's  friability  Act. 

Cited  in  Indianapolis  Union  R.  Co.  v.  Houlihan,  157  Ind.  499,  54  L.R.A. 
791,  60  N.  E.  943,  holding  that  since  railroad  companies  are  liable  to  em- 
ployees injured  through  negligence  of  engineers  or  trainmen  the  same  as  stran- 
gers a  complaint  by  employee  injured  by  engineer  need  not  set  forth  that  he 
was  conforming  to  order  of  some  superior  at  the  time  to  bring  case  within 
Employer's  Liability  Act;  Chicago,  I.  &  L.  R.  Co.  v.  Williams,  168  Ind.  Ml. 
79  N.  E.  442,  holding  same  as  to  similar  complaint  where  brakeman  was  in- 
jured by  conductor;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ross,  169  Ind.  10,  80 
N.  E.  845,  upholding  complaint  alleging  that  plaintiff  was  injured  while  in 
service  of  defendant  employer  and  in  his  line  of  duty  in  the  exercise  of  due 
care  and  diligence  by  the  negligence  of  another  who  was  also  in  same  employ 
and  at  time  had  charge  of  a  train  upon  defendant's  railway  and  acting  within 
scope  of  his  duty. 
Constitutionality  of  employer's  liability  acts. 

Cited  in  Shohoney  v.  Quincy,  0.  &  K.  C.  R.  Co.  231  Mo.  155,  132  S.  W.  1059, 
Ann.  Cas.  1912A,  1143,  holding  valid,  fellow-servant  act  making  void  contract 
absolving  railroad  from  liability  for  negligence  of  fellow  servant. 

Cited  in  note  (12  L.R.A.  (N.S.)   1041)  on  validity  of  statute  abrogating  fellow- 
servant   rule. 
Act   applying'   to    railroads   or   corporations   only. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lighteiser,  168  Ind.  462,  78 
N.  E.  1033,  on  the  constitutionality  of  Employer's  Liability  Act;  Bedford  Quar- 
ries Co.  v.  Bough,  168  Ind.  681,  14  L.R.A.  (N.S.)  422,  80  N.  E.  529,  holding 
employer's  liability  act  unconstitutional  as  applying  to  corporations  other  than 
railroads,  it  being  justified  as  to  railroads  on  grounds  of  extra  hazard;  Lewis  v. 
Northern  P.  R.  Co.  36  Mont.  215,  92  Pac.  469,  holding  that  Employers  Liability 
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Act  as  applied  to  "railroad  corporations"  is  broad  enough  to  cover  all  natural 
persons  or  associations  engaged  in  the  railroad  business  and  is  not  a  denial 
of  equal  protection  of  the  laws;  Tullie  v.  Lake  Erie  &  W.  R.  Co.  175  U.  S.  351, 
44  L.  ed.  194,  20  Sup.  Ct.  Rep.  136,  upholding  employer's  liability  act  as  applied 
to  railroads  on  the  grounds  of  extra  hazard  justifying  classification. 

Cited  in  footnote  to  Schus  v.  Powers-Simpson  Co.  69  L.R.A.  887,  which  holds 
corporation  operating  litigating  railroad  as  a  private  business  subject  to  statute 
making  railroad  companies  liable  for  injuries  to  servants  through  negligence 
of  fellow  servants. 

Disapproved  in  Ballard  v.  Mississippi  Cotton  Oil  Co.  81  Miss.  566,  62  L.R.A. 
414,  95  Am.  St.  Rep.  470,  34  So.  533,  holding  that  an  employers'  liability  act 
imposing  liability  on  corporations  only  and  without  respect  to  the  nature 
of  the  business  is  unconstitutional  and  not  cured  by  construing  it  to  apply 
only  to  corporations  in  hazardous  business  and  permitting  court  to  apply  it  to 
only  such  corporations. 

Exceptions    from    operation    of    lav*. 

Cited  in  Callahan  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co.  170  Mo. 
492,  60  L.R.A.  254,  95  Am.  St.  Rep.  746,  71  S.  W.  208,  holding  that  a  railroad 
liability  act  as  pertaining  to  all  servants  whose  work  is  directly  connected 
with  the  running  of  the  road  is  not  unlawful  discrimination  as  against  railroad 
corporations;  Louisville  &  N.  R.  Co.  v.  Melton,  127  Ky.  286,  105  S.  W.  366, 
upholding  constitutionality  of  employer's  liability  act  as  applied  to  carpenters 
working  on  railroad  bridges;  Kiley  v.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis.  225, 
119  N.  W.  309,  holding  valid  an  exception  to  the  railway  employers'  liability 
act  providing  for  its  nonapplication  to  shop  and  office  employees  on  the  ground 
that  they  are  not  subject  to  extra  hazard;  Beleal  v.  Northern  P.  R.  Co.  15 
N.  D.  325,  108  N.  W.  33,  holding  that  the  railway  employer's  liability  act 
applies  only  to  employees  engaged  in  railroad  work  proper  and  not  to  em- 
ployees engaged  in  putting  up  ice  for  railroad  use. 

Provisions  against   relief  association   contract. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  381,  33  L.R.A.  ( N.S. ) 
711,  108  N.  W.  902,  holding  a  prohibition  of  Railway  Relief  Department  contracts 
not  to  be  a  discrmination  between  employers. 
Equal   protection   of   the   lairs. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Railroad  Commission,  173  Ind.  476,  90 
N.  E.  1011,  upholding  railroad  rate  law  applicable  only  to  railroads  whose 
receipts  shall  reach  certain  amount;  Ft.  Wayne  Gas  Co.  v.  Nieman,  33  Ind.  App. 
181,  71  N.  E.  59,  on  the  validity  of  a  statute  imposing  a  liability  where  a 
business  is  conducted  by  a  corporation;  Knight  &  J.  Co.  v.  Miller,  172  Ind.  45, 
87  N.  E.  823,  18  Ann.  Gas.  1146,  holding  that  an  act  prohibiting  combinations 
to  prevent  dealers  and  manufacturers  from  selling  supplies  to  any  dealer  manu- 
facturer or  artisan  is  not  a  denial  of  the  equal  protection  of  the  laws,  it  treat- 
ing alike  all  persons  similarly  situated. 
Person  entitled  to  question  validity  of  statute. 

Cited  in  State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  101,  326  N.  \V. 
527,  on  right  of  one  charged  with  violation  of  act  as  to  primary  product  to 
question  its  validity  as  applied  to  by-products;  Smith  v.  New  Albany,  175 
Ind  285  93  N.  E.  73,  holding  that  person  to  whom  carcass  of  horse  has  been 
given  by  owner  cannot  question  validity  of  ordinance  providing  that  right  to 
remove  carcasses  through  streets  shall  be  let  by  coT.tract;  Gallup  v.  Schmidt, 
154  Ind.  202,  56  N.  E.  443,  holding  that  a  resident  cannot  be  heard  to  com- 
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plain  of  a  statute  as  being  in  discrimination  against  nonresidents;  Isenhour  v. 
State,  157  Ind.  520,  87  Am.  St.  Rep.  228,  62  X.  E.  40,  holding  person  not 
deprived  of  his  private  property  under  an  act  not  entitled  to  a  decision  of 
the  question,  as  to  whether  the  act  authorizes  a  taking  without  compensation: 
Knight  &  J.  Co.  v.  Miller,  172  Ind.  50,  87  N.  E.  823,  18  Ann.  Cas.  1146,  hold- 
ing that  a  corporation  affected  by  a  statute  cannot  be  hoard  to  complain  that 
it  is  unconstitutional  as  to  a  class  to  which  it  does  not  belong;  Cram  v.  Chicago. 
B.  &  Q.  R.  Co.  85  Xeb.  594,  26  L.R.A.  (X.S.)  1031,  123  N.  W.  1045,  19  Ann. 
Cas.  170,  holding  that  carrier  cannot  question  constitutionality  of  delayed  ship- 
ment act  in  an  action  by  shipper  for  damages  where  it  is  not  shown  that 
shipper  could  not  have  recovered  same  amount  in  absence  of  statute;  Smiley  v. 
Kansas,  196  U.  S.  457,  49  L.  ed.  551,  25  Sup.  Ct.  Rep.  289  (affirming  65  Kan. 
247,  67  L.R.A.  907,  69  Pac.  199)  holding  that  a  litigant  cannot  be  heard  to 
complain  of  unlawful  inclusions  in  a  statute  where  he  is  not  one  of  the  class 
unlawfully  included. 

Cited  in  note  (32  L.R.A.  (N.S.)  955,  958)  as  to  who  may  object  to  statute 
as  containing  unconstitutional  discrimination. 

Distinguished  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  390,  62  L.R.A. 
143,  66  N.  E.  1005,  where  the  employer  asserted  an  interference  with  employee's 
right  to  contract  which  incidentally  interferes  with  employer's  rights  entitling 
him  to  raise  the  question;  Bedford  Quarries  Co.  v.  Bough,  ]68  Ind.  687,  34 
L.R.A. (N.S.)  422,  80  N.  E.  529,  holding  that  a  corporation  is  a  person  ag- 
grieved where  a  statute  imposes  on  it  burdens  not  imposed  on  individuals,  and 
copartnerships  engaged  in  same  business. 
Railway  relief  association  contracts  \\  i  t  li  provision  for  release. 

Cited  in  King  v.  Atlantic  Coast  Line  R.  Co.  157  X.  C.  57,  —  L.R.A.  (X.S.)  — . 
72  S.  E.  801,  holding  that  voluntary  acceptance  of  benefits  bars  action  for 
negligence. 

Cited  in  note  (11  L.R.A. (N.S. )  193)  on  contracts  requiring  servant  to  elect 
between  benefits  of  relief  fund  and  his  action  for  damages. 

Disapproved  in  Atlantic  Coast  Line  R.  Co.  v.  Bea/.ley,  54  Fla.  343,  45  So. 
761,  upholding  "Railway  relief  Department"  contracts. 

Cited  as  disapproved  in  Beck  v.  Pennsylvania  R.  Co.  63  X.  J.  L.  240,  76  Am. 
St.  Rep.  211,  43  Atl.  908,  holding  valid  "Railway  relief  Department"  contracts 
with  employees. 

Cited  as  overruled  in  Barden  v.  Atlantic  Coast  Line  R.  Co.  152  X.  C.  332, 
—  L.R.A. (X.S.)  — ,  67  S.  E.  971  (specially  concurring  opinion)  ;  Maine  v.  Chi- 
cago, B.  &  Q.  R.  Co.  109  Iowa,  269,  80  X'.  W.  315,  holding  railway  relief  asso- 
ciation contracts  not  against  public  policy. 

Overruled   in  Pittsburgh,   C.   C.   &   St.  L.   R.   Co.   v.   Moore,    152   Ind.   357,   44 
L.R.A.   644,   53    X.    E.    290,   holding   valid   a    relief   contract   between    employee 
and   railroad  company  whereby   former   agrees  that  if  he   accept  relief  benefits 
in  case  of  injury  or  death  he  thereby  releases   latter  from  liability. 
Irregularities    in    selection    of   a    jury. 

Cited  in  Searle  v.  Roman  Catholic  Bishop,  203  Mass.  500,  25  L.R.A.  (X.S.) 
996,  89  N.  E.  809,  17  Ann.  Cas.  340.  holding  that  the  withdrawal  of  all  Catho- 
lics from  the  list  of  jurors  by  the  court  they  being  competent  to  serve,  in  an 
action  where  defendant  was  a  Catholic  bishop  is  reversible  error  especially 
where  two  of  their  names  were  drawn  from  jury  box;  Stevens  v.  Union  R.  Co. 
26  R.  I.  106,  66  L.R.A.  472,  58  Atl.  492,  holding  that  an  irregularity  in  im- 
panelling a  jury  caused  by  excessive  allowance  of  peremptory  charges  will  not 
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be  ground  for  reversal  in  absence  of  showing  that  a  jury  was  not  subsequently 
properly  empanelled. 

I  Instructions     as     to     :s  S-..-SSIIK-M  I     Of     (I;,  iii.-tu..--. 

Cited  in  Grand  Trunk   Western   R.   Co.  v.   Poole,  175  Ind.  575,  93  N.  E.  26, 
upholding    instruction    as    to    assessment   of   damages   for    injuries   to    brakemen 
from    defective   coupler   and   frog. 
Mental  anguish  as  element  of  damages. 

Cited  in  Vandalia  Coal  Co.  v.  Yennn,  175  Ind.  540,  92  N.  E.  49,  holding  that 
physical  pain  and  mental  anguish  are  proper  elements  of  damages. 

G9  L.  R.  A.  887,  SCHUS  v.  POWERS-SIMPSON  CO.  85  Minn.  447,  89  S.  W.  68. 

Followed  without  discussion  in  Stevenson  Iron  Min.  Co.  v.  Kibbe,  205  U.  S. 
537,  51  L.  ed.  920,  27  Sup.  Ct.  Rep.  790. 

Statutory   liability   for  injury   to   employee   of  "railroad"   through    negli- 
ge nee  of  fellow  servant. 

Cited  in  Roe  v.  Winston,  86  Minn.  84,  90  N.  W.  122,  holding  contractors  en- 
gaged in  the  construction  of  a  railroad  were  liable  for  the  injury  of  a  brake- 
man,  on  a  train  under  their  control  and  engaged  in  their  work,  through  the 
negligence  of  a  fellow  servant;  Kline  v.  Minnesota  Iron  Co.  93  Minn.  65,  100 
N.  W.  681,  holding  owner  of  a  mine  was  liable  for  the  injury  of  an  employee 
on  a  train  of  dump  cars  used  in  the  mine  through  the  negligence  of  a  fellow 
servant;  Jemming  v.  Great  Northern  R.  Co.  96  Minn.  312,  1  L.R.A.(N.S.)  703, 
104  N.  W.  1079,  holding  a  railroad  company  was  not  liable  for  an  injury  to  a 
pittman  employed  on  a  steam  shovel  through  the  negligence  of  the  engineer 
thereof;  Mace  v.  H.  A.  Boedker  &  Co.  127  Iowa,  727,  104  N.  W.  475,  holding 
a  construction  company  engaged  in  grading  a  railroad  was  liable  for  an  injury 
to  an  employee  on  the  dump  cars  through  the  negligence  of  a  fellow  servant ; 
Hemphill  v.  Buck  Creek  Lumber  Co.  141  N.  C.  489,  54  S.  E.  420,  holding  a 
lumber  company  was  liable  for  an  injury  to  an  employee  on  a  lumber  train 
on  road  used  for  that  special  purpose,  through  the  negligence  of  a  fellow  serv- 
ant; Kibbe  v.  Stevenson  Iron  Min.  Co.  69  C.  C.  A.  145,  136  Fed.  149,  holding 
a  mining  company  liable  for  injuries  to  an  employee  on  its  mining  road  through 
the  negligence  of  a  fellow  servant. 
Construction  of  statute. 

Cited  in  Taylor  v.  Prairie  Pebble  Phosphate  Co.  61  Fla.  457,  54  So.  904. 
holding  that  phosphate  mining  company  operating  trolley  engines  and  cars 
for  hauling  phosphate  is  not  railroad  within  statute;  Slaats  v.  Chicago,  M.  &. 
St.  P.  R.  Co.  149  Iowa,  739,  47  L.R.A.(N.S.)  129,  129  N.  W.  63,  Ann.  Cas. 
1912D,  642,  holding  that  statute  is  not  applicable  to  injury  to  helper  in 
machine  shop  while  working  on  engine;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Lightheiser,  168  Ind.  466,  78  N.  E.  1033,  on  the  construction  of  an  act  render- 
ing railroad  liable  for  injuries  to  employees  through  negligence  of  fellow 
employees;  State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.  98  Minn. 
396,  28  L.R.A.(N.S-)  308,  120  Am.  St.  Rep.  581,  108  N.  W.  261,  8  Ann.  Cas. 
1047,  on  the  construction  of  statutes  granting  franchises  to  corporations. 
Constitutionality  of  statute. 

Cited  in  Lewis  v.  Northern  P.  R.  Co.  30  Mont.  218,  92  Pac.  469,  holding  a 
statute  imposing  upon  railroad  corporations  a  liability  for  injuries  to  servants 
through  negligence  of  fellow  servants  was  not  unconstitutional  as  depriving 
railroads  of  equal  protection  of  the  laws. 

CiU-d  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery.  69  L.R.A. 
L.  H.  A.  An.  Vol.  VI.— 82. 
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875,   which   sustains   statute   making   void   a   contract   by   a   corporation   for   re- 
lease or  relief  from  liability  to  employee  for  negligence  of  fellow  servant. 
Right   to  avoid  a   fraudulent  settlement  of   tort  claim. 

Cited  in  Aho  v.  Jesmore,  101  Minn.  451,  10  L.R.A.(N.S.)   999,  112  N.  W.  538, 
holding  a  fraudulent  settlement  of  claims  for  the  death  of  intestate  was  a  bar 
to  an  action  by  a  subsequent  administrator  to  enforce  the  .claims. 
Validity   of  release  of  claim   for  damages  tin   question   for  jury. 

Cited  in  Sundvall  v.  Interstate  Iron  Co.  104  Minn.  504,  116  N.  W.  1118, 
holding  the  question  of  whether  a  release  of  claims  for  injuries  was  signed 
and  executed  by  plaintiff  through  mistake  or  inadvertance  was  for  the  jury: 
Bjorklund  v.  Seattle  Electric  Co.  35  Wash.  444,  77  Pac.  727,  1  Ann.  Cas.  443, 
holding  it  a  question  for  the  jury  whether  a  release  of  a  claim  for  personal  in- 
juries was  obtained  by  fraud. 

09   L.   R.  A.   892,   BLUE   v.  GUNS,   114   Tenn.   414,   108   Am.   St.   Rep.  912,   87 

S.   W.   408,  4  Ann.   Cas.   1169. 
Building-  materials  as  fixtures. 

Cited  in  note  (15  L.R.A.  (N.S. )  727)  on  building  materials  placed  on  land 
with  intention  of  annexing,  but  never  in  fact  annexed,  as  fixtures. 

69  L.  R.  A.  900,  BYRNE  v.  WERNER,   138  Mich.  328,   110  Am.   St.  Rep.  315. 

101  N.  W.  555. 
.Necessity  of  annexation  to  constitute  fixtures  realty. 

Cited  in  Rahm  v.  Domayer,  137  Iowa,  21,  15  L.R.A.(N.S.)  729,  114  N.  W. 
546,  holding  that  the  sale  of  an  unfinished  building  with  the  finishing  material 
standing  therein,  passes  title  to  such  material  to  vendee;  Dehring  v.  Beck,  146 
Mich.  709,  110  N.  W.  56,  holding  that  a  mortgage  of  a  brewer  covers  all  vats 
and  vessels  unattached  but  constructed  in  such  a  way  that  they  have  to  be 
taken  apart  to  be  moved. 
Implied  intent  of  contracting-  parties. 

Cited  in  Rumsey  v.  Fox,  158  Mich.  255,  122  N.  W.  526,  on  the  construction 
of  contracts  respecting  intent  of  the  parties. 

69   L.   R.   A.   909,   AMERICAN   TOBACCO   CO.   v.   STRICKLING,    88    Md.   500, 
41   Atl.   1083. 

Followed  with  discussion  in  Wolfe  v.  Shriver,  109  Md.  298,  72  Atl.  411. 
Duty   to  supply   safe  place  to  work. 

Cited  in  Pennsylvania  Steel  Co.  v.  Nace,  113  Md.  483,  45  L.R.A. (N.S.)  293, 
77  Atl.  1121,  holding  that  bridge  contractor  is  liable  for  injury  to  servant  direct- 
ed to  work  on  concrete  piers  before  sufficiently  hardened;  Paducah  Box  &  Basket 
Co.  v.  Parker,  143  Ky.  610,  43  L.R.A.(N.S.)  183,  136  S.  W.  1000;  Lettering  v. 
Levy,  114  Md.  279,  79  Atl.  47U,  1  N.  C.  C.  A.  630,— holding  it  duty  of  master  to 
cover  shafting  when  work  of  women  servants  bring  them  close  thereto;  Mary- 
land Clay  Co.  v.  Goodnow,  95  Md.  349,  51  Atl.  292  (dissenting  opinion),  on 
liability  of  master  for  injury  caused  to  servant  by  failure  to  supply  safe  place 
to  work. 
Unknown  or  unappreciated  dangers. 

Cited  in  Skinner  v.  McLaughlin,  94  Md.  530,  51  Atl.  98,  holding  master 
liable  to  laborer  for  injury  caused  to  him  by  sending  him  to  work  in  a  danger- 
ous place  the  danger  of  which  the  laborer  had  no  knowledge;  Bernheimer  Bros, 
v.  Eager,  108  Md.  560,  129  Am.  St.  Rep.  458,  70  Atl.  91,  holding  case  made 
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for  the  jury  where  servant  not  knowing  of  the  manner  or  condition  of  placing 
a  prop  in  an  excavation,  went  to  work  therein  and  was  injured  by  the  falling 
of  the  prop;  Manuel  v.  Cumberland,  111  Md.  205,  73  Atl.  705,  holding  city 
employing  men  to  work  in  sewer  excavation  is  liable  for  injury  from  a  cave- 
in  which  could  not  be  anticipated  by  the  laborers  or  city's  man  in  charge 
of  the  men  where  city  should  have  known  of  the  condition  of  the  soil  at  that 
place. 

Distinguished  in  Philadelphia,  B.  &  W.  R.  Co.  v.  Devers,  101  Md.  344,  61 
Atl.  418,  holding  master  liable  for  injury  to  flagman  in  a  watch  box  which  in 
repairing  had  been  put  too  near  tracks  and  was  struck  by  an  engine  though  a 
fellow  servant  had  so  placed  it:  State  use  of  Linton  v.  Baltimore  Mfg.  Co. 
109  Md.  410,  72  Atl.  002,  where  servant  was  injured  in  a  place  where  he  was 
not  required  to  go  in  the  performance  of  his  duties. 
Warning  of  servants. 

Cited  in  Yentsch  v.  Chloride  of  Silver  Dry  Cell  Battery  Co.  96  Md.  683,  54 
Atl.  877,  holding  master  bound  to  notify  inexperienced  servant  of  hidden  dangers 
connected  with  the  machine  he  is  working  on  where  master  has  knowledge  there- 
of; Gleason  v.  Suskin,  110  Md.  141,  72  Atl.  1034,  holding  master  not  under 
duty  to  notify  servant  of  risks  arising  from  hidden  and  secret  dangers  where 
lie  has  no  knowledge  of  them  himself  and  by  use  of  due  care  could  have  had 
none. 
Exclusion  of  Sundays  In  computing  time. 

Cited  in  Simmons  v.  Hanne,  50  Fla.  274,  39  So  77,  7  Ann.  Cas.  322,  holding 
that  were  the  end  of  period  for  suing  out  writ  of  error  came  on  Sunday, 
it  is  too  late  to  do  so  on  Monday  following  where  there  is  no  expression  of 
intent  on  part  of  legislature  that  Sunday  be  excluded  from  count;  Brown  v. 
Rasin  Monumental  Co.  98  Md.  4,  55  Atl.  391,  holding  that  a  contract  pro- 
vision concerning  a  period  of  work  from  the  nature  thereof  excluded  Sundays. 

Cited  in  note   (78  Am.  St.  Rep.  379)    on  computation  of  time. 

69  L.  R.  A.  914,  BONSAL  v.  YELLOTT,  100  Md.  481,  60  Atl.  593. 
Appropriations  to  aid  counties  in  making?  improvements. 

Cited  in  Somerset  County  v.  Pocomoke  Bridge  Co.  109  Md.  8,  71,  Atl.  462, 
16  Ann.  Cas.  874,  on  the  constitutionality  of  an  appropriation  by  the  legisla- 
ture for  internal  improvements. 

69  L.  R.  A.  920,  POLK  v.  LINTHICUM,  100  Md.  615,  60  Atl.  455. 

69  L.  R.  A.  924,  COLLINSVILLB  SAV.  SOC.  v.  BOSTON  INS.  CO.   77   Conn. 

676,   60   Atl.   647. 
Fire   insurance  as  security   for  mortgagee. 

Cited  in  notes  (18  L.R.A.(N.S.)  205)  on  effect  of  breach  of  insurance  policy 
by  mortgagor  on  rights  of  mortgagee;  (25  L.R.A.(N.S.)  741,  743)  on  effect 
of  award  under  terms  of  insurance  policy  upon  mortgagee  not  a  party;  (135 
Am.  St.  Rep.  746,  760)  on  fire  insurance  as  security  for  a  mortgagee  or  other 
lien  holder. 

69  L.  R.  A.  929,  RICHARDS  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  77  Conn.  501, 
60   Atl.   295. 

f!9   L.  R.  A,  933,  DE  WITT  v.  BISSELL,  77  Conn.  530,  60  Atl.  113. 
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69    L.    R.    A.    936,    RINCICOTTI    v.    JOHN    J.    O'BRIEN    CONTRACTING    CO. 

77  Conn.  617,  60  Atl.  115. 
Duty  of  muster  to  inspect  appliance. 

Cited  in  Belevicze  v.  Platt  Bros.  &  Co.  84  Conn.  636,  81  Atl.  339,  holding 
that  duty  of  master  to  provide  safe  machine  is  continuous  one  and  includes 
that  of  maintenance  which  necessarily  involves  that  of  reasonable  inspection; 
Gilmore  v.  American  Tube  &  Stamping  Co.  79  Conn.  503,  66  Atl.  4,  holding 
that  the  duty  of  inspection  being  that  of  the  master  he  is  not  excused  by 
supplying  competent  servant  and  materials  but  must  see  the  inspection  is  actu- 
ally properly  done. 
Proximate  cause  of  full  of  derrick. 

Cited  in  Cavanaugh  v.  Windsor  Cut  Stone  Corp.  80  Conn.  590,  69  Atl.  345, 
holding  that  the  falling  of  a  derrick  from  the  breaking  of  guy  wires  the  break 
disclosing  rust  and  the  wire  being  in  a  bent  condition  shows  a  lack  of  proper 
inspection  which   is  the  proximate  cause  of   injury. 
Delegation  of  master's  duties. 

Cited  in  Furlong  v.  New  York,  N.  H.  &  H.  R.  Co.  83  Conn.  580,  78  Atl. 
489,  21  Ann.  Cas.  937,  holding  railroad  liable  for  negligence  of  conductor  in 
performance  of  duty  of  seeing  that  trainmen  are  competent. 

69  L.  R.  A.  940,  RE  JONES,  211  Pa.  364,   107   Am.  St.  Rep.  581,  60  Atl.  915, 

3    Ann.   Cas.   221. 
Effect   of   subsequent   divorce   on    will. 

Cited  in  Re  Brown,  139  Iowa,  227,  117  N.  W.  260,  holding  that  a  divorce 
does  not  revoke  a  devise  from  testator  to  "my  wife  Ida"  she  being  his  wife 
and  the  will  having  been  executed  before  the  divorce;  Donaldson  v.  Hall,  106 
Minn.  506,  20  L.R.A.(N.S.)  1075,  130  Am.  St.  Rep.  621,  119  N.  W.  219,  16 
Ann.  Cas.  541,  holding  that  divorce  coupled  with  a  settlement  of  one  third  of 
property  on  wife  revokes  a  prior  will  making  disposition  of  same  property 
to  wife. 

Cited  in  note  (130  Am.  St.  Rep.  632)  on  implied  revocation  of  will  by  divorce. 
Description  of  •wife  by  name. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Veltri,  37  Pa.  Super.  Ct.  412,  holding  that 
a  description  of  beneficiary  in  policy  as  "my  wife  Marie  D'Angelo"  does  not  re 
quire  that  the  person  intended  answer  to  the  forepart  of  the  description. 
Who  takes  under  »ift  to  "wife." 

Cited  in  note  (33  L.R.A.  ( N.S. )   816)   as  to  who  takes  under  gift  to  "husband." 
'"wife,"   or   "widow." 
Time  of  construction  of  will. 

Cited  in  Ellinaker's  Estate,  26  Lane.  L.  Rev.  85,  holding  that  act  of  June  4. 
1879  providing  that  will  is  to  be  construed  as  of  testator's  death  has  no  appli- 
cation to  beneficiaries  and  their  condition. 

69  L.  R.  A.  953,  DOYLE  v.  ANDIS,  127  Iowa,  36,  102  N.  W.  177,  4  Ann.  Cas.  18. 
Application  of  the  Rule  in  Shelley's  Case. 

Followed  in  Daniels  v.  Dingman,  140  Iowa,  389,  118  N.  W.  373,  holding  that 
a  deed  to  grantee  for  life  with  remainder  to  her  heirs  passes  a  fee  to  grantee 
under  Rule  in  Shelley's  Case. 

Cited  in  Winter  v.  Dibble,  251  111.  224,  95  N.  E.  1093,  holding  rule  applicable, 
where  land  is  devised  to  widow  for  life  and,  at  her  death,  to  testator's  children 
and  their  heirs;  Harlan  v.  Manington,  152,  Iowa,  715,  133  N.  W.  367,  holding 
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rule  inapplicable  to  convert  life  estate  of  grandchildren  into  fee;  Westcott  v. 
Meeker,  144  Iowa,  315,  29  L.R.A.  (N.S.)  950,  holding  that  rule  will  not  be  per- 
mitted to  override  clearly  expressed  intention  of  testator  that  devisee  for  life 
shall  not  convey  any  interest  beyond  term  of  his  life;  Kepler  v.  Larson,  131 
Iowa,  441,  7  L.R.A.(N.S.)  1113,  108  N.  W.  1033,  holding  that  the  Rule  in  Shelley's 
Case  applies  to  a  grant  to  one  for  life  with  no  power  of  alienation  or  encumbrance 
and  restricting  rights  of  wife  of  grantee  to  mere  occupancy,  the  remainder  being 
in  grantee's  heirs;  Scott  v.  Scott,  132  Iowa,  37,  109  N.  W.  293,  holding  that 
Rule  in  Shelley's  Case  does  not  apply  to  a  bequest  of  residue  of  estate  to  wife 
for  her  use  for  life  excepting  a  sum  which  is  given  to  her  absolutely  where  be- 
quest was  made  in  lien  of  dower  rights  with  remainder  to  his  heirs;  Ault  v. 
Hillyard,  138  Iowa,  241,  115  N.  W.  1030,  holding  that  a  grant  to  a  woman  for 
fife  with  remainder  to  the  children  of  her  body,  the  words  of  the  grant  are  to 
be  taken  as  words  of  purchase  and  the  Rule  in  Shelby's  Case  has  no  application. 

Cited  in  note    (29  L.R.A. (N.S.)    966,  967,  971,  972,  975,  978,  983,  988,  1000, 
1006,  1070,  1162)  on  Rule  in  Shelley's  Case. 
Common  law  of  Iowa. 

Cited  in  Klumpert  v.  Vrieland,  142  Iowa,  444,  121  N.  W.  34,  holding  that  the 
statute  of  charitable  uses  though  an  amendment  to  the  common  law  of  England, 
is,  in  so  far  as  consistent  with  local  institutions,  a  part  of  the  common  law  of 
Iowa. 

69  L.  R.  A.  968,  WISCONSIN  LUMBER  CO.  v.  GREENE  &  W.  TELEPH.  CO. 

127  Iowa,  350,  109  Am.  St.  Rep.  387,  101  N.  W.  742. 
Acceptance  of  benefits  n>  precluding;  repudiation  of  contract. 

Cited  in  Tierney  v.  Butler,  144  Iowa,  557,  123  N.  W.  213,  holding  that  trustee 
in  bankruptcy  of  corporation  cannot  set  up  defense  of  ultra  vires,  where  corpo- 
ration has  received  and  retained  benefits  of  contract;  Adam  v.  New  England 
Invest.  Co.  33  R.  I.  201,  80  Atl.  426;  Vermont  Farm  Machinery  Co.  v.  De  Soto 
Co-op.  Creamery  Co.  145  Iowa,  494,  122  N.  W.  930, — holding  corporation  estopped 
to  set  up  defense  of  ultra  vires  after  receipt  and  retention  of  benefits  of  contract : 
Valley  Lumber  Co.  v.  McGilvery,  16  Idaho,  367,  101  Pac.  94,  holding  that  a 
corporation  in  making  a  sale  of  goods  through  a  properly  authorized  officer  and 
accepting  an  account  against  its  president  as  part  payment  cannot  repudiate  the 
contract  by  returning  the  account  and  requiring  purchaser  to  collect  it;  Steele 
v.  Crabtree,  128  Iowa,  67,  102  N.  W.  808,  holding  that  a  person  who  parts  with 
property  in  exchange  for  some  valuable  property  and  some  that  is  worthless  need 
not  return  that  of  value  in  order  to  recover  when  the  worthless  property  has 
been  returned. 
Subscription  or  purchase  of  stoeli. 

Cited  in  Bohn  v.  Boone  Bldg.  &  L.  Asso.  135  Iowa,  144,  124  Am.  St.  Rep.  263, 
112  N.  W.  199,  holding  that  a  loan  association  cannot  repudiate  a  loan  made  by 
its  executive  officers  on  grounds  of  ultra  vires  and  still  retain  the  sum  borrowed: 
Mclntyre  v.  E.  Bement's  Sons,  146  Mich.  79,  109  N.  W.  45,  10  Ann.  Cas.  143, 
holding  that  a  purchaser  of  stock  under  an  agreement  by  corporation  to  re- 
purchase cannot  receive  benefits  of  a  stockholder  and  then  on  insolvency  of  cor- 
poration demand  a  repurchase  and  take  the  standing  of  a  creditor. 
Repurchase  of  own  stock:  br  corporation. 

Cited   in  Mannington   v.   Hocking  Valley  R.  Co.   183   Fed.   145,   holding   that 
railroad  can  redeem  its  preferred  stock;  Tierney  v.  Ledden,  143  Iowa,  288,   1 
N.  W.  1050,  on  the  power  of  a  corporation  to  repurchase  its  own  stock. 
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Cited  in  note  (25  L.R.A.  (N.S.)  51,  54)  on  right  of  corporation  to  purchase 
own  shares. 

69  L.  R.  A.  973,  DAVIS  CALYX  DRILL  CO.  v.  MALLORY,  69   C.  C.  A.  662, 

137  Fed.  332.  tW  . 

Implied    warranty    of    Mines*. 

Cited  in  Gilcrest  Lumber  Co.  v.  Wilson,  84  Neb.  587,  121  N.  W.  989,  holding 
that  there  is  no  implied  warranty  of  fitness,  where  dealer  orders  for  vendee  a 
certain  corn  picker  about  which  he  tells  vendee  he  has  no  knowledge;  Stanford 
v.  National  Drill  &  Mfg.  Co.  28  Okla.  442,  114  Pac.  734,  holding  that  there  is 
no  implied  warranty  that  well-drilling  outfit  will  bore  in  specified  area  to  certain 
depth,  though  vendor  said  it  would  where  written  contract  is  silent  on  that  sub- 
ject; Obenchain  v.  Roff,  29  Okla.  214,  116  Pac.  782,  holding  that  there  is  no 
implied  warranty  of  fitness  on  sale  of  fire  engine;  Oil-Well  Supply  Co.  v.  Watson, 
168  Ind.  611,  15  L.R.A.  (N.S.)  875,  80  N.  E.  157,  holding  that  in  selling  a  par- 
ticular brand  of  cable  as  ordered  the  vendor  impliedly  warrants  that  it  will  be 
fit  for  the  purpose  for  which  the  parties  knew  it  was  to  be  used;  Ehrsam  v. 
Brown,  76  Kan.  214,  15  L.R.A. (N.S.)  881,  91  Pac.  179,  holding  that  on  a  sale 
of  particularly  described  machines  there  is  no  warranty  against  latent  defects 
or  that  they  will  be  fit  for  the  purpose  for  which  they  were  ordered,  the  contract 
being  executed  on  a  delivery  of  goods  complying  with  order;  Logeman  Bros. 
Co.  v.  R.  J.  Preuss  Co.  131  Wis.  129,  111  N.  W.  64,  holding  that  a  manufacturer 
employed  to  make  a  riveting  attachment  for  a  press  owned  by  plaintiff  does  not 
impliedly  warrant  that  it  will  accomplish  purpose  for  which  it  was  made  where 
the  impracticability  thereof  was  apparent  to  one  as  to  the  other;  Savery  Hotel 
Co.  v.  Under-Feed  Stoker  Co.  102  C.  C.  A.  254,  178  Fed.  808,  on  the  absence  of  an 
implied  warranty  that  definitely  described  goods  sold  will  suit  the  particular 
purpose  for  which  purchaser  intends  to  use  them. 

Cited  in  notes  (6  L.R.A. (N.S.)  181)  on  implied  warranty  of  machinery  or 
apparatus  not  in  itself  defective,  of  fitness  for  use  under  existing  conditions; 
(15  L.R.A.  (N.S.)  859)  on  implied  warranty  of  fitness  of  particular  article  pur- 
chased from  manufacturer  or  producer  for  particular  use;  (35  L.R.A. (N.S. ) 
286,  287 )  on  effect  of  sale  with  particular  description  of  kind  or  quality  as 
excluding  implied  warranty  of  fitness. 
Inclusion  of  entire  contract  in  written  agreement. 

Cited  in  Meyer  v.  Everett  Pulp  &  Paper  Co.  113  C.  C.  A.  643,  193  Fed.  862, 
holding  admissible  letters  written  prior  to  contract  of  sale,  describing  article, 
subject-matter  of  sale;  Pacific  Aviation  Co.  v.  Philbrick,  67  Wash.  419,  121  Pac. 
864,  holding  inadmissible,  prior  or  contemporaneous  parol  warranty,  where  in- 
strument is  complete  in  itself;  Connecticut  F.  Ins.  Co.  v.  Buchanan,  4  L.R.A. 
(N.S.)  776,  73  C.  C.  A.  Ill,  141  Fed.  898,  holding  that  the  plain  meaning  of  a 
written  insurance  contract  cannot  be  changed  or  affected  by  any  parol  promises 
or  statements  made  prior  to  the  writing  in  absence  of  mistake  or  fraud. 

Cited  in  note  (19  L.R.A. (N.S.)  1190)  on  right  to  show  parol  warranty  in  con- 
nection with  contract  of  sale  of  personalty. 

69  L.  R.  A.  982,  COTANT  v.  BOONE  SUBURBAN  R.  CO.  125  Iowa,  46,  99  N. 

W.  115. 
Use  of  defective  property  of  another. 

Cited  in  Clyde  v.  Brooklyn  Union  Elev.  R.  Co.  148  App.  Div.  707,  133  N.  Y. 
Supp.  1,  holding  railroad  not  liable  for  injury  to  prospective  passenger  from 
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tripping  over  wire  protecting  grass  at  place  previously  used  as  path;  Kuhlen  v. 
Boston  &  N.  Street  R.  Co.  193  Mass.  350,  7  L.R.A.(X.S.)  733,  118  Am.  St.  Rep. 
516,  79  X.  E.  815,  holding  carrier  using  property  of  another  for  station  purposes 
though  not  having  control  thereof  is  liable  for  injury  to  persons  invited  there 
caused  by  defects  therein;  Ladd  v.  New  York,  N.  II.  &  H.  R.  Co.  193  Mass. 
362,  9  L.R.A.(N.S.)  875,  79  N.  E.  742,  9  Ann.  Cas.  988,  holding  that  a  carrier 
using  another's  car  as  a  place  for  delivery  of  shipments  is  liable  for  injury 
caused  by  defects  therein;  Powers  v.  Old  Colony  Street  R.  Co.  201  Mass.  70, 
87  N.  E.  192,  holding  carrier  liable  for  injury  to  person  on  path  around  ob- 
struction where  it  had  invited  persons  to  use  this  path  which  was  on  the  land  of 
another  who  had  not  conceded  the  right  to  so  use  it. 

Cited  in  note  (32  L.R.A.  (N.S.)  887)  on  duty  of  street  railway  as  to  con- 
dition of  approaches  to  cars,  not  under  its  control. 

Distinguished  in  Woods  v.  White  Star  Line,  160  Mich.  544,  27  L.R.A. (N.S.) 
994,  125  N.  W.  396,  where  person  was  injured  in  using  a  path  merely  as  a  short 
cut  to  passenger  landing  and  the  carrier  had  made  no  invitation  to  use  path 

which  was  on  land  of  another. 

Cnre   toward   passenger  at   station. 

Cited  in  notes   (33  L.R.A. (N.S.)    867)    on  degree  of  care  toward  passenger  at 

station;    (23  L.R.A. (N.S. )    635)   on  right  of  passenger  using  approach  to  station 

not  provided  by  carrier. 

Delegation  of  duty  as  to  approaches  to  station. 

Cited  in  Carter  v.  Rockford  &  Interurban  R.  Co.  147  Wis.  88,  132  N.  W.  598, 

holding  that  railroad  cannot  delegate  duty  of  keeping    approaches    to    station 

in  reasonably  safe  condition. 

Evidence  showing  extent  of  injury. 

Cited  in  Ferrari  v.  Beaver  Hill  Coal  Co.  54  Or.  223,  102  Pac.  1016,  holding 

that  person  injured  may  show  the  amount  of  work  he  could  do  after  the  injury 

and  prior  to  the  time  of  trial  merely  to  show  extent  of  injury  and  the  probable 

effect  it  might  have  on  future  earning  capacity. 

Damages  for  loss  of  earning  power. 

Cited  in   O'Conner  v.   Chicago,  R.  I.  &  P.  R.   Co.   144  Iowa,  293,  122  N.  W. 

947,  holding  that  damages  for  loss  of  earning  power  are  not  limited  to  occupation 

prior  to  injury. 

69  L.  R.  A.  986,  SWAYNE  v.  LONE  ACRE  OIL  CO.  98  Tex.  597,  86  S.  W.  740, 

8  Ann.  Cas.  1117. 
Mineral  rights  of  life  tenant. 

Cited  in  notes  (36  L.R.A. (N.S.)   1100,  1102)   on  mineral  rights  of  life  tenant; 
(36  L.R.A. (N.S.)   1108,  1110)   on  rights  of  life  tenant  as  to  oil  and  gas. 
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70  L.  R.  A.  33,  TUTTLE  v.  PEOPLE,  33  Colo.  243,  79  Pac.  1035,  9  Ann.  Cas.  513. 
'When   con  t  .-ssiim   voluntary. 

Cited  in  note   (18  L.R.A.(N.S.)    873)    as  to  when  confession  voluntary. 
\  <1  in  issi  hi  iii  >    on  trial  of  testimony  of  accused  at  inquest. 

Cited  in  Maki  v.  State,  18  Wyo.  487,  33  L.R.A.(N.S.)  467,  112  Pac.  334, 
holding  that  testimony  given  before  coroner  in  response  to  coroner's  inquiry  as  to 
whether  or  not  he  wanted  to  testify,  is  not  admissible  on  trial  if  he  was  not 
informed  that  he  need  not  testify  or  that  his  testimony  might  be  used  against 
him;  Reagan  v.  People,  49  Colo.  323,  112  Pac.  785,  holding  that  testimony  given 
at  coroner's  inquest  by  prisoner  after  he  has  been  advised  of  his  rights,  is  admis- 
sible against  him. 

Cited    in   note    (33   L.R.A.  (N.S.)    465)    on   admissibility   on    murder    trial    of 
testimony  of  accused  at  inquest. 
Self  criminating;  evidence. 

Cited  in  note  (4  L.R.A.  (N.S. )  1146)  on  necessity  of  claiming  constitutional 
protection  against  self-incrimination. 

Distinguished  in  Imboden  v.  People,  40  Colo.  180,  90  Pac.  608,  as  inapplicable 
in  a  prosecution  of  bank  officers  for  conspiracy  where  it  was  held  that  letters  and 
other  correspondence  between  the  alleged  conspirators  which  had  been  surrender- 
ed by  servants  of  such  officers  to  the  district  attorney's  office  were  admissible  as 
evidence. 
Verification  of  information. 

Cited  in  Ausmus  v.  People,  47  Colo.  176,  104  Pac.  204,  19  Ann.  Cas.  491, 
holding  an  affidavit  declaring  the  facts  stated  in  the  information  to  which  it 
was  attached  were  true  and  the  offense  committed  of  the  affiant's  own  knowl- 
edge is  sufficient. 

70  L.  R.  A.  49,  GRAINGER  v.  STILL,  187  Mo.  197,  85  S.  W.  1114. 
Liability  of  physician  for  malpractice. 

Cited  in  Atkinson  v.  American  School  of  Osteopathy,  240  Mo.  352,  144  S.  W. 
816,  holding  that  skillfullness  of  osteopathic  treatment  must  be  judged  by  stand- 
ard generally  in  use  in  applying  that  method. 
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70  L.  R.  A.  59,  SMITH  v.  VERNON  COUNTY,  188  Mo.  501,  107  Am.  St.  Rep. 

324,  87  S.  W.  949. 
it  i  -i  h  I   to  reward. 

Cited  in  Davis  v.  Millsap,  159  Mo.  App.  169,  140  S.  W.  751,  holding  that 
sheriff,  who  has  located  and  returned  to  his  county  from  another  state  fugitive 
from  justice,  may  recover  reward;  Zwolanek  v.  Baker  Mfg.  Co.  150  Wis.  524, 
44  L.R.A.(N.S.)  1218,  137  N.  W.  769,  holding  that  substantial  compliance  with 
conditions  of  offer  of  reward  must  be  shown  in  order  to  authorize  recovery. 

Cited  in  notes  in    (9  L.R.A.  (N.S.)    1057)    on  prior  knowledge  of,  as  condition 
of  earning,  reward;    (11  L.R.A. (N.S.)    1171)    on  right  of  officer  to  reward  for 
arrest. 
Establishment   of  implied   contract. 

Cited  in  Stone  v.  St.  Louis  Union  Trust  Co.  150  Mo.  App.  344,  130  S.  W.  825, 
holding  that  establishment  of  implied  contract  involves  finding  of  fact  that  minds 
of  parties  met  in  same  sense  and  at  same  time. 

70  L.  R.  A.  65,  CAREY  v.  KANSAS  CITY,  187  Mo.  715,  86  S.  W.  438. 
Liability  for  injury  to  trespassing  children. 

Cited  in  Kelly  v.  Benas,  217  Mo.  13,  20  L.R.A.  (N.S.)  906,  116  S.  W.  557, 
holding  defendant  the  owner  of  a  lumber  yard  was  not  liable  where  a  child 
playing  about  the  yard  during  the  absence  of  the  watchman  was  killed  by  the 
falling  of  a  pile  of  lumber. 

Cited  in  note   (19  L.R.A.  (N.S.)    1147)   on  attractive  nuisance. 
liability  of  municipality  for  injuries  in   unsafe  public  grounds. 

Cited  in  notes  (25  L.R.A. (N.S.)  246)  on  municipal  liability  for  tort  in  con- 
nection with  water  works;  (33  L.R.A.(N.S.)  525)  on  liability  of  municipality 
for  injuries  through  unsafe  conditions  in  parks  or  other  public  grounds. 

70  L.  R.  A.  72,  SEIBERT  v.  MISSOURI  P.  R.  CO.  188  Mo.  657,  87  S.  W.  995. 

Followed  without  discussion  in  Klein  v.  Missouri  P.  R.  Co.  114  Mo.  App.  93, 
89  S.  W.  75. 
Liability  for  injuries  received  from  authorized  obstructions  in  streets. 

Cited  in  Morie  v.  St.  Louis  Transit  Co.  116  Mo.  App.  25,  91  S.  W.  962,  holding 
a  street  railway  company  authorized  to  use  the  streets  was  not  liable  for  in- 
juries received  when  the  wheel  of  a  buggy  caught  in  a  switch  not  shown  to  have 
been  improperly  constructed;  Atchison  v.  St.  Joseph,  133  Mo.  App.  566,  113 
S.  W.  679,  holding  city  was  not  liable  for  injuries  sustained  by  being  thrown 
from  a  buggy  when  it  came  in  contact  with  the  girders  of  a  viaduct  which  sepa- 
rated the  sidewalk  from  the  roadway. 

Cited  in  note  (20  L.R.A.(N.S.)  538,  543,  600,  626)  on  liability  of  municipality 
for  defects  or  obstructions  in  streets. 

Distinguished   in  Asmus  v.  United  R.   Co.   152  Mo.  App.  533,   134  S.  W.   92, 
holding  that  street  railway  company  has  no  right  to  maintain  on  street  obstruc- 
tions so  dangerous  in  themselves  as  to  practically  withdraw  street  from  public 
use. 
Authorization   to   maintain   nuisance. 

Distinguished  in  Sultan  v.  Parker-Washington  Co.  117  Mo.  App.  643,  93  S.  W. 
289,  as  inapplicable  where  it  was  held  that  an  ordinance  authorizing  the  use  of 
asphalt  for  the  construction  of  pavement  did  not  because  city  had  contracted  with 
defendant  to  pave  certain  streets  license  them  to  maintain  a  factory  which  con- 
stituted  a  nuisance  as  to  private  property  owners. 
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Municipal  power  to  require  safety  grates  at  railroad  crossing. 

Cited  in  note  (3  L.R.A.  (N.S.)  142)  on  municipal  power  to  require  safety 
gates  at  railroad  crossing. 

70  L.  R.  A.  79,  FIRST  NAT.  BANK  v.  GUARDIAN  TRUST  CO.  187  Mo.  494, 

86  S.  W.  109. 
Liability  of  stranger  to  note  who  places  hi*  name  upon  it. 

Cited  in   Walker  v.  Dunham,   135  Mo.  App.  404,  115   S.   W.   1086,  holding  by 
reason  of  statute  one  signing  his  name  to  a  negotiable  instrument  other  than 
as  maker  is  deemed  to  be  an   indorser  in  the  absence  of  an  expression  to  the 
contrary. 
Rig-lit   to  set  up  defence  of  ultra  vires. 

Cited  in  Osmer  v.  Lemay-Wegmaiin  Brokerage  Co.  155  Mo.  App.  223,  134  S. 
W.  65,  holding  that  corporation  cannot  avoid  executed  contract  because  it  is 
ultra  vires,  where  contract  is  merely  in  excess  of  its  powers;  Edwards 
v.  American  Patriots,  1(52  Mo.  App.  235,  144  S.  W.  117,  holding 
that  plea  of  ultra  vires  cannot  be  invoked  by  fraternal  society  where 
contract  is  executed  and  premiums  were  received  by  such  association  with  knowl- 
edge; Meholin  v.  Carlson,  17  Idaho,  764,  134  Am.  St.  Rep.  286,  107  Pac.  755, 
holding  in  an  action  upon  a  promissory  note  to  obtain  its  payment  by  the  sale 
of  corporate  pledges  as  security  the  maker  could  not  set  up  that  it  was  not 
within  the  power  of  the  bank  to  receive  such  stock  as  security  for  the  note; 
Cass  County  v.  Mercantile  Town  Mut.  Ins.  Co.  188  Mo.  16,  86  S.  W.  237,  holding 
an  insurance  company  could  not  in  an  action  on  a  policy  of  reinsurance  set  up 
the  doctrine  of  ultra  vires  as  a  defense  such  contracts  not  being  prohibited  by 
law;  Kansas  City  ex  rel.  Diamond  Brick  &  Tile  Co.  v.  Shroeder,  196  Mo.  302, 
93  S.  W.  405,  holding  in  an  action  by  material  men  a  contractor  for  public  im- 
provements which  have  been  paid  for  cannot  set  up  that  the  contract  was  void 
as  not  within  the  power  of  the  municipality  to  make;  Adams  v.  Farmers'  Mut. 
F.  Ins.  Co.  115  Mo.  App.  27,  90  S.  W.  747,  holding  defendant  a  private  corporation 
was  estopped  to  set  up  the  defense  of  ultra  vires  in  an  action  on  a  contract  of 
insurance  which  has  been  performed  by  plaintiff  on  the  -grounds  that  it  had 
no  authority  to  insure  other  than  its  own  members. 

Cited  in  footnote  to  Winconsin  Lumber  Co.  v.  Greene  &  W.  Teleph.  Co.  (i!) 
L.R.A.  968,  which  denies  right  of  corporation  to  refuse  to  perform  contract  to 
repurchase  stock  at  price  paid  on  ground  that  contract  is  against  public  policy. 

Distinguished  in  Monett-Electric  Light,  Power  &  Ice  Co.  v.  Monett,  186  Fed. 
373,  holding  that  electric  light  company  cannot  enforce  contract  with  city  to 
furnish  light  where  ordinance  comprising  contract  was  void  because  not  passed 
in  conformity  to  law. 

70  L.  R.  A.  94,  BENTON  LAND  CO.  v.  ZEITLER,  182  Mo.  251,  81  S.  W.  193. 
Legal  title  under  deed  of  trust  to  secure  debt. 

Cited  in  Feller  v.  Lee,  225  Mo.  331,  124  S.  W.  1129,  as  limiting  an  earlier 
decision  and  holding  legal  title  passed  under  deed  of  trust  to  "sheriff  of  W. 
county"  followed  by  foreclosure  deed  by  "K's  sheriff  and  trustee,"  he  being 
sheriff  when  the  foreclosure  deed  was  made;  Feller  v.  Lee,  225  Mo.  332,  124 
S.  W.  1129,  holding  where  a  trust  was  created  for  the  purpose  of  securing  a  note 
the  legal  title  vested  in  the  trustee  for  the  purpose  of  enforcing  the  trust. 
Appeal  of  cause  on  theory  different  from  trial. 

Cited  in  Brier  v.  State  Exch.  Bank,  225  Mo.  684,  125  S.  W.  469,  affirming  that 
parties  on  appeal  are  restricted  to  the  theory  that  the  cause  was  tried  on  be- 
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low;  Jonesboro,  L.  C.  &  E.  R.  Co.  v.  United  Iron  Works  Co.  117  Mo.  App.  164, 
94  S.  W.  726,  holding  on  appeal  a  judgment  could  not  be  attacked  on  a  theory 
different  from  that  on  which  the  cause  was  tried  and  which  was  admitted  on 
the  trial  below;  Miller  v.  Missouri  Fire  Brick  Co.  139  Mo.  App.  32,  119  S.  W. 
976,  holding  where  the  grounds  of  recovery  in  the  lower  court  were  predicated 
on  misrepresentation  on  appeal  a  recovery  could  not  be  had  as  for  a  mistake; 
Ewart  v.  Young,  119  Mo.  App.  486,  96  S.  W.  420,  holding  the  objection  that 
a  writing  was  insufficient  to  take  a  contract  out  of  the  statute  of  frauds  was 
raised  too  late  when  raised  for  the  first  time  after  judgment. 

70  L.  R.  A.  106,  CONNER  v.  MANCHESTER  ASSUR.  CO.  65  C.  C.  A.  127,  130 

Fed.  743. 
Exemption  of  insurer  from  loss  caused  by  civil  authorities. 

Cited  in  Hocking  v.  British  America  Assur.  Co.  62  Wash.  75,  36  L.R.A.  f  N.S. } 
1157,  113  Pac.  259,  Ann.  Cas.  1912C,  965,  holding  that  fire  resulting  from  negli- 
gence of  health  officer  in  attempting  to  fumigate  house  is  within  clause  in 
policy  of  insurance  exempting  insurer  from  liability  for  fire  caused  by  order  of 
civil  aiithority. 

Cited   in  note    (36   L.R.A.  (N.S.)    1155)    on  provision  exempting   insurer   from 
loss  caused  by  military  or  usurped  power  or  order  of  civil  authority. 
Losses  by  fire  within  meaning:  of  policy. 

Cited  in  note   (133  Am.  St.  Rep.  1091)    as  to  what  are  losses  or  damages  by 
fire  within  the  meaning  of  insurance. 
Drawing1  terms  into  policy  of  insurance  by  reference. 

Cited  in  Gill  v.  Manhattan  L.  Ins.  Co.  11  Ariz.  238,  95  Pac.  89,  affirming  that 
terms  may  be  incorporated  into  a  policy  of  insurance  by  reference. 

70  L.  R.  A.  Ill,  MAY  v.  NORTHERN  P.  R.  CO.  32  Mont.  522,  81   Pac.  328,  4 

Ann.  Cas.  605. 
Power  of  court  to  compel  physical  examination. 

Cited  in  Murphy  ,v.  Southern  P.  Co.  31  Nev.  142,  101  Pac.  322,  21  Ann.  Cas. 
502,  holding  that  trial  court  may  in  exercise  of  discretion,  order  that  plaintiff 
in  personal  injury  action  submit  to  physical  examination;  Larson  v.  Salt  Lake 
City,  34  Utah,  321,  23  L.R.A.(N.S.)  465,  97  Pac.  483,  holding  in  the  absence  of 
statute  no  right  existed  in  a  trial  court  to  compel  the  plaintiff  in  an  action  for 
personal  injuries  to  submit  to  a  physical  examination  by  a  physician  appointed 
by  the  court. 

Cited  in  note  (23  L.R.A. (N.S. )  463)  on  power  to  compel  physical  examination. 

Disapproved  in  Cedartown  v.  Brooks,  2  Ga.  App.  591,  59  S.  E.  836,  holding 
it  within  the  discretion  of  the  trial  court  to  compel  the  plaintiff  in  an  action 
for  physical   injuries  to  submit  to  a  physical   examination   by   competent   phy- 
sicians at  the  instance  and  expense  of  the  defendants. 
Waiver  of  privileged  communications. 

Cited  in  Noelle  v.  Hoquiam  Lumber  &  Shingle  Co.  47  Wash.  521,  92  Pac.  372, 
holding  a  plaintiff  in  an  action  for  personal  injuries  by  testifying  to  the  char- 
acter thereof  did  not  waive  the  privileged  communications  made  to  his  phy- 
sicians. 

70  L.  R.  A.  119,  STEVENS  v.  UNITED  GAS  &  ELECTRIC  CO.  73  N.  H.  159, 

60  Atl.  848. 
Construction   of   evidence    on   motion    for   nonsuit. 

Cited  in  Lambert  v.  Berlin  Mills  Co.  75  N.  H.  592,  72  Atl.  211;   Charrier  v. 
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Boston  &  M.  R.  Co.  75  N.  H.  61,  70  Atl.  1078, — holding  that  in  considering  ques- 
tions raised  by  defendant's  motion  for  nonsuit,  plaintiff  is  entitled  to  most  favor- 
able construction  of  evidence  that  can  be  given  it. 
Assumption  of  rink. 

Cited  in  Hamel  v.  Newmarket  Mfg.  Co.  73  N.  H.  388,  62  Atl.  592,  holding  an 
employee  did  not  assume  the  risk  of  injury  from  a  danger  of  which  he  was  un- 
aware and  which  he  would  not  have  been  made  aware  of  by  the  exercise  of  or- 
dinary care;  Roy  v.  Hodge,  74  N.  H.  191,  66  Atl.  123,  holding  an  employee  was 
chargeable  with  knowledge  of  the  defective  condition  of  machinery  so  as  to 
have  assumed  the  risk  of  injury  therefrom  where  he  was  aware  of  the  danger 
and  did  not  rely  on  the  master's  promise  to  repair. 

Cited  in  notes  28  L.R.A.  (N.S.)    1224)    as  to  whether  servant  may  assume  risk 
of  dangers  created  by  master's  negligence. 
—  Electric    wires. 

Cited   in  Cessna  v.  Metropolitan  Street  R.  Co.   118   Mo.  App.   662,   95  S.   W. 
277,  holding  an  employee  working  in  proximity  to  electric  wires  not  constantly 
charged  was  not  bound  to  assume  that  they  were  so  charged. 
Contributory   negligence  as  to  electric  wire. 

Cited  in  Gentzkow  v.  Portland  R.  Co.  54  Or.  124,  135  Am.  St.  Rep.  821,  102 
Pac.  614,  holding  it  could  not  be  said  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law  in  failing  to  notice  a  de- 
fective condition  of  wires  not  in  his  immediate  neighborhood  and  with  which  lie 
was  not  obliged  to  come  in  contact  with. 
Burden  of  proof  as  to  contributory  negligence. 

Distinguished  in  Wright  v.  Boston  &  M.  R.  Co.  74  N.  H.  132,  8  L.R.A. (N.S.) 
834,  124  Am.  St.  Rep.  949,  65  Atl.  687,  holding  in  an  action  for  the  death  of  a 
pedestrian  at  a  railroad  crossing  want  of  contributory  negligence  may  not  be 
inferred  from  the  presumption  that  a  man  of  ordinary  prudence  would  have  ex- 
ercised ordinary  care  under  the  circumstances. 
Duty  to  furnisli  a  safe  place  to  work. 

Cited  in  Vaisbord  v.  Nashua  Mfg.  Co.  74  N.  H.  471,  69  Atl.  520,  holding  defend- 
ant company  was  liable  where  an  employee  injured  by  the  falling  of  a  plank  from 
a  scaffold  erected  over  the  machine  at  which  employee  was  working  because  such 
plank  had  been  unsecurely  fastened;  Walker  v.  Simmons  Mfg.  Co.  131  Wis.  549, 
111  N.  W.  694,  holding  defendant  company  furnishing  plaintiff  with  a  working 
place  and  machinery  to  work  with  were  under  a  duty  to  furnish  him  with  a 
reasonably  safe  place  in  which  to  do  his  work. 
Decree  of  care  owed  to  persons  upon  premises  by  invitation. 

Cited  in  Trout  v.  Lacelede  Gaslight  Co.  151  Mo.  App.  223,  132  S.  W.  58, 
holding  that  where  telephone  company  and  electric  light  company  used  jointly 
poles  belonging  to  latter,  each  company  is  bound  to  exercise  highest  degree  of 
care  in  insulating  wires  for  protection  of  employees  of  either  company;  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  75  N.  H.  82,  18  L.R.A. (N.S.)  945,  70  Atl.  1082, 
on  the  degree  of  care  owed  to  persons  upon  premises  by  invitation. 

Cited  in  note  (2  L.R.A. (N.S.)  773)  on  duty  to  protect  wires  for  safety  of 
workmen  on  premises. 

70  L.  R.  A.  133,  DAME  v.  WOOD,  73  N.  H.  222,  70  Atl.  744. 

Rehearing  denied  in  73  N.  H.  392,  62  Atl.  379. 
l.os>  by   flre  as  between   owner  and  contractor. 

Cited   in   Taulbee   v.  McCarty,   144  Ky.  200,   36  L.R.A. (N.S.)    44,    137   S.   W. 
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1045,  Ann.  Cas.  1913A,  456,  holding  that  contractor  cannot  hold  owner  liable  on 
quantum  meruit  for  work  done  in  case  of  accidental  destruction  of  building  pend- 
ing performance  of  contract  to  raise  it  and  put  it  on  new  foundation  for  lump 
sum. 

70  L.  R.  A.  135,  FRANK  v.  COLONIAL  &  U.  S.  MORTG.  CO.  86  Miss.   103,  38 
So.  340,  4  Ann.  Cas.  54. 

70  L.  R.  A.  147,  FRIEDMAN  v.  SNARE  &  T.  CO.  71  N.  J.  L.  605,  108  Am.  St. 
Rep.  764,  61  Atl.  401,  2  Ann.  Cas.  497. 

Later  appeal  in  Federal  court  in  40  L.R.A.  (N.S.)    367,  94  C.  C.  A.   369,  169 
Fed.  10. 
Title  of  abutting;  ovrner  lu  streets. 

Cited  in  Bathgate  v.  North  Jersey  Street  R.  Co.  75  N.  J.  L.  764,  70  Atl.  132, 
affirming  that  the  title  of  the  owner  of  land  abutting  on  a  street  presumptively 
extended  to  the  center  of  the  street, 
it  in  h  [   of  abntter  to  deposit  materials  in  street. 

Cited  in  note   (125  Am.  St.  Rep.  351)   on  right  of  abutter  to  deposit  building 
materials  in  street, 
itui  >    owed  to  children  by  persons  leaving  property  in  streets. 

Cited  in  Bottum  v.  Hawks,  84  Vt.  376,  35  L.R.A. (N.S.)  444,  79  Atl.  858,  Ann. 
Cas.  1913A,  1025,  holding  that  one  maintaining  opening  into  underground  mill 
race  located  near  public  highway  and  school  building  is  not  bound  to  protect  it  to 
prevent  accidents  to  children;  Meyer  v.  Benton,  74  N.  J.  L.  536,  65  Atl.  1023,  on 
the  duty  of  owner  to  render  premises  safe  for  children  known  to  play  there: 
O'Leary  v.  Michigan  State  Teleph.  Co.  146  Mich.  253,  109  N.  W.  434  (dissenting 
opinion),  on  the  liability  for  injuries  received  by  children  while  playing  about 
property  left  in  the  street  by  owner. 

Cited  in  note  (19  L.R.A.(N.S.)   1098,  1104,  1120,  1161)   on  attractive  nuisance. 

Distinguished  in  Compty  v.  C.  H.  Starke  Dredge  &  Dock  Co.  129   Wis.   627, 
9   L.R.A.(N.S.)    653,   109  N.  W.  650,  holding  defendant  company   liable  for   in- 
juries received  by  a  child  playing  around  a  pile  driver   in   operation  when  the 
pile  split  after  notice  that  it  was  so  splitting. 
Implied   Invitation   to   children   to   play  abont   property. 

Cited  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  244,  19  L.R.A. (N.S.) 
1144,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,  denying  the  doctrine 
of  the  turntable  cases;  lamurri  v.  Saginaw  City  Gas  Co.  148  Mich.  52,  111  N.  W. 
884  (dissenting  opinion),  denying  that  the  leaving  of  property  in  the  street  im- 
plied an  invitation  to  children  to  play  thereon. 
Liability  for  injuries  to  trespassers. 

Cited  in  Dodd  v.  Central  R.  Co.  80  N.  J.  L.  60,  76  Atl.  544,  on  immunity  of 
owner  of  premises  from  liability  to  trespassers;  Hoberg  v.  Collins,  L.  &  Co.  80 
N.  J.  L.  427,  31  L.R.A.(N.S.)  1066,  78  Atl.  166,  1  N.  C.  C.  A.  792,  holding  that 
as  against  trespasser  malicious  or  intentional  injury  is  actionable,  while  merely 
negligent  act  will  not  form  basis  of  recovery,  because  duty  to  observe  reasonable 
care  is  not  owing  to  trespasser. 

Distinguished  in  Guinn  v.  Delaware  &  A.  Teleph.  Co.  72  N.  J.  L.  278,  3  L.R.A. 
(N.S.)  992,  111  Am.  St.  Rep.  668,  62  Atl.  412,  where  a  telephone  company  was 
held  liable  for  the  death  of  a  person  by  coming  in  contact  with  a  fallen  guy 
wire  charged  with  electricity  through  the  negligence  of  defendant  in  maintaining 
it  so  close  to  a  live  wire  although  the  decedent  was  crossing  the  land  of  another 
at  the  time. 
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70  L.  R.  A.  1.36,  CIGAIIMAKERS'  INTERNATIONAL  UNION  v.  GOLDBERG, 

72  N.  J.  L.  214,  11]  Am.  St.  Rep.  662,  61  Atl.  457. 
Validity  oC  statutes  to   protect   trademark*)  and  labels. 

Cited  in  notes   (25  L.R.A.  (N.S.)    474)    on  validity  of  penal  statute  to  protect 
trademarks ;     (39   L.R.A.(N.S.)    1200)    on   constitutionality   of   statutes   for   pro- 
tection  of   union   labels. 
Unconstitutional    delegation    of   legislative    power. 

Distinguished  in  Young  v.  St.  Louis,  1.  M.  &  S.  R.  Co.  227  Mo.  319,  127  S. 
W.  19,  holding  an  act  providing  that  when  a  death  results  through  the  negli- 
gent operation  of  locomotives  or  cars  a  sum  of  not  less  than  $2,000  and  not 
more  than  $10,000  should  be  paid  as  a  penalty  was  not  unconstitutional  as  a 
delegation  to  the  jury  of  legislative  power. 

70  L.  R.  A.  160,  ST.  JAMES  v.  BAGLEY,  138  N.  C.  384,  50  S.  E.  841. 
Equitable  enforcement  of  a  trust. 

Cited  in  Hayes  v.  Franklin,  141  N.  C.  601,  54  S.  E.  432,  refusing  to  aid  the 
grantor  of  property  to  the  officers  and  members  of  a  church  for  the  purpose 
of  keeping  and  maintaining  a  church,  in  preventing  the  officers  leasing  a  part 
of  the  land  for  commercial  purposes  the  rent  of  which  is  to  be  applied  in  aid 
of  the  church. 
Trusts  by  conveyance  to  religions  society. 

Cited  in  St.  Peter's  Church  v.  Bragaw,  144  N.  C.   134,  10  L.R.A.(N.S.)    637, 
56  S.  E.  688,  on  the  creation  of  trusts  by  the  conveyance  of  land  to  religious 
societies. 
Validity    of   conveyance    by    trustee. 

Cited  in  Davidson  v.  Man  tor,  45  Wash.  662,  89  Pac.  167,  refusing  to  set 
aside  a  conveyance  by  a  trustee  having  the  legal  title  and  the  right  to  convey 
because  party  receiving  the  proceeds  failed  to  account  to  another  having  an 
interest  therein. 

70  L.  R.  A.  167,  ORION  KNITTING  MILLS  v.  UNITED  STATES  FIDELITY 
&  G.  CO.  137  N.  C.  565,  50  S.  E.  304,  2  Ann.  Cas.  888. 

70  L.  R.  A.  170,  M1LLSAPS  v.  ESTES,  137  N.  C.  535,   107   Am.  St.  Rep.  496, 

50   S.    E.   227. 
Judgments  valid  or  void  on  face  of  record. 

Cited  in   State  ex  rel.   Settle  v.  Settle,   141  N.   C.  573,  54  S.  E.  445,  holding 
recital  that  cause  was  retained  for  further  orders  afforded  record  evidence  that 
jurisdiction   continued    and    further   orders   were   not   void. 
Protection  of   innocent   purchaser  at   judicial   sale. 

Cited  in  Yarborough  v.  Moore,  151  N.  C.  120,  65  S.  E.  763,  holding  an  inno- 
cent  purchaser   of   land   at   a   judicial   sale   thereof    under   the    authority    of   a 
court    having   general    jurisdiction    will    be    protected    although    there   are   irreg- 
ularities in  the  proceedings. 
Authority   to   submit   to   arbitration    of   disputed    claims. 

Cited  in  Mangum  v.  Maiigum,  151  N.  C.  271,  65  S.  E.  1004,  holding  the 
commissioners  at  a  sale  and  the  purchasers  at  the  sale  were  competent  to  submit 
to  arbitration  the  dispute  as  to  the  quantity  of  land  sold  by  the  commissioners. 
Collateral  attack  on  judgment. 

Cited    in    McDonald   v.   Hoffman,    153   N.    C.   257,   69   S.   E.   49,   holding  that 
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decree  of  foreclosure  reciting  personal  source  of  summons  cannot  be  collaterally 
attacked. 

70  L.  R.  A.  183,  J.  A.  HOLSHOUSER  CO.  v.  GOLD  HILL  COPPER   CO.   138 

N.   C.   248,   50   S.   E.   650. 
Jurisdiction    of   property   of    foreign    eorporation. 

Cited  in  Blackwell  v.  Mutual  Reserve  Fund  Life  Asso.  141  N.  C.  122,  5  L.R.A. 
(N.S.)     775,    115    Am.    St.    Rep.    677,    53    S.    E.    833,    affirming    that    courts    of 
state   have  power   to  seize  the   property   of   a   foreign   corporation   in   the   state 
and  apply  it  to  the  payment  of  debts  due  creditors  in  the  state. 
Conflict  of  laws  as   to   statutory  right*. 

Cited  in  Hall  v.  Southern  R.  Co.  146  N.  C.  352,  59  S.  E.  879,  holding  under 
a    statute    authorizing    a    recovery    for    wrongful    death    the    amount    recovered 
must    be    distributed    according   to    the    laws    of    the    state    where    the    recovery 
was   had. 
Preferences   lay   corporations. 

Cited  in  Edwards  v.  Snow  Hill  Supply  Co.  150  N.  C.  172,  63  S.  E.  742.  hold- 
ing a  mortgage  by  a  corporation  to  its  officers  for  the  purpose  of  securing  a 
pre-existing  debt  was  void  as  to  other  creditors  of  the  corporation  because 
advantage  was  taken  of  their  knowledge  as  officers  to  secure  a  preference. 

Distinguished    in   Powell   Bros.   v.   McMullan   Lumber   Co.    153   N.    C.   56,   68 
S.  E.  926,  holding  that  officers  and  directors  of  solvent  going  corporation,  may 
loan   company   money   secured   by   mortgage   on  its   property. 
Right   of  creditor  to  apply   for  receiver  of  corporation. 

Cited  in  Summit  Silk  Co.  v.  Kinston  Spinning  Co.  154  N.  C.  426,  70  S.  E. 
820,  Ann.  Cas.  1912A,  897,  holding  that  court  may  appoint  recehvr  of  in- 
solvent corporation,  upon  application  of  creditor  or  stockholder. 

70  L.  R.  A.   188,  DEL  PONTE  v.  SOCIETA  ITALIANA,  27   R.   I.   1,   114    Am. 
St.  Rep.  17,  60  Atl.  237. 

70  L.  R.  A.  193,  THE  DAVIDSON,  122  Fed.  1006. 

70  L.  R.  A.  209,'  MONTGOMERY  v.  KELLY,   142  Ala.  552,   110   Am.   St.  Rep. 

43,   38   So.   67. 
Validity  of  license  taxes. 

Cited  in  People  use  of  State  Bd.  of  Health  v.  Wilson.  249  111.  202,  35  L.R.A. 
(N.S.)  1078,  94  N.  E.  141,  holding  that  statute  imposing  license  fee  of  $100 
per  month  upon  itinerant  vendors  of  patent  medicines,  is  prohibitive  and  un- 
constitutional; Troy  v.  Western  U.  Teleg.  Co.  164  Ala.  487,  27  L.R.A.(N.S.) 
632,  51  So.  523,  holding  that  license  tax  of  $100  for  revenue,  exacted  by  city 
from  telephone  company  doing  intrastate  business  therein  is  not  unreasonable 
because  such  business  was  conducted  at  loss  for  year  tax  was  imposed;  Gamble 
v.  Montgomery,  147  Ala.  684,  39  So.  353,  upholding  the  power  of  the  legisla- 
ture to  confer  upon  cities  and  towns  the  power  to  license  all  business,  trades 
and  professions  not  prohibited  by  the  constitution ;  Troy  v.  Western  U.  Teleg. 
Co.  164  Ala.  488,  27  L.R.A.(N.S.)  632,  51  So.  523,  holding  an  ordinance  im- 
posing a  license  tax  on  telegraph  companies  doing  an  intrastate  business  in  the 
city  is  not  void  because  the  business  for  the  year  had  been  conducted  at  a  loss. 

Cited  in  note  (129  Am.  St.  Rep.  260)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
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Distinguished  in  Mefford  v.  Sheffield,  148  Ala.  543,  41  So.  970.  where  it  was 
held   that   an   ordinance    imposing   a   tax   on   wholesale   dealers    in   kerosene   oil 
was    not    unconstitutional. 
Validity  of  trading-   si;.m«>s   statntes. 

Cited  in  District  of  Columbia  v.  Kraft,  35  App.  D.  C.  262,  30  L.R.A.  (N.S.) 
962,  holding  that  business  of  trading  stamp  company  is  not  process  of  ad- 
vertising merchants  with  whom  contracts  are  made  which  will  take  it  out  of 
operation  of  police  power;  Opinion  of  Justices,  208  Mass.  609,  94  X.  E.  848, 
holding  that  statute  prohibiting  "gift  enterprises"  is  unconstitutional. 

Cited  in  note  (2  L.R.A. (N.S.)  592,  593)  on  constitutionality  of  legislation 
regulating  or  forbidding  use  of  trading  stamps. 

70  L.  R.  A.  212,  BRESEWITZ  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  75   Ark.  242, 

87    S.    W.    127. 
Duty    of   curriers    to    furnish    seats. 

Cited   in  note    (136  Am.  St.  Rep.  312,  316),  on  duty  of  carriers  to  furnish, 
and  right  of  passengers  to  demand,  seats. 
Liability  to   passenger   for   unsanitary   condition   of   car. 

Cited  in  note  (26  L.R.A.  (N.S.)  263)  on  liability  to  passenger  for  unsanitary 
condition  of  car. 

70   L.   R.   A.   214,   TOVVNE   v.   UNITED   ELECTRIC   GAS   &   POWER   CO.    146 

Cal.    766,    81    Pac.    124,    2    Ann.    Cas.    905. 
Liability  of  employer  for  injuries  due  to  defective  appliances. 

Cited  in  American  Car  &  Foundry  Co.  v.  Nachand,  47  Ind.  App.  207,  93 
X.  E.  1083,  holding  that  master  is  not  chargeable  with  constructive  notice 
of  defects  in  simple  tools  caused  by  use  by  servants;  Fogarty  v.  Southern  P. 
Co.  151  Cal.  794,  91  Pac.  650,  on  the  liability  of  employer  for  injuries  due 
to  defects  in  appliances  in  daily  use. 

Cited  in  footnote  to  Vogel  v.  American  Bridge  Co.  70  L.R.A.  725,  which 
holds  master  not  liable  for  injury  to  workman  through  competent  foreman's 
negligence  or  error  of  judgment  in  requiring  use  of  piece  of  rope  improper 
for  purpose  intended. 

Cited  in  notes  (1  L.R.A. (N.S.)  949)  on  duty  of  master  to  inspect  tools 
or  implements;  (21  L.R.A. (N.S.)  778)  on  injury  to  electric  lineman  through 
defect  in  pole  or  its  appurtenances. 

Distinguished  in  Quinn  v.  Electric  Laundry  Co.  155  Cal.  504,  101  Pac.  794,  17 
Ann.  Cas.  1100,  where  the  owner  of  a  laundry  was  held  liable  for  injuries 
received  by  a  girl  while  operating  a  mangle  because  of  the  failure  to  keep 
the  mangle  guard  in  a  safe  condition ;  Jacobson  v.  Oakland  Meat  &  Packing 
Co.  161  Cal.  430,  119  Pac.  653,  Ann.  Cas.  1913B,  1194,  holding  that  master 
is  liable  for  injury  to  servant  caused  by  removal  of  guard  over  dangerous  cogs, 
where  servant  was  working  in  dim  light  and  was  not  aware  of  absence  of 
guard  at  time  of  accident. 
Kellow  servants  of  linemen. 

Cited  in  note   (30  L.R.A. (N.S.)    48)    as  to  who  are  fellow  servants  of  linemen. 

70  L.   R.  A.  221,   SOUTHERN   P.   R.   CO.  v.  SAN   FRANCISCO   SAV.   UNION, 

146    Cal.    290,    106    Am.    St.    Rep.    36,    79    Pac.    961,    2    Ann.    Cas.    962. 
RiK'hts  of  owner  in   minerals  niider  land  comlemned   for  r  its  lit   of  way. 

Cited    in    Virginia   &   C.   S.  R.   Co.  v.   McLean.    158   N.   C.   501,   74   S.    E.   461, 
L.  R.  A.  An.  Vol.  VI.— 83. 


70  L.R.A.  221]  L.  II.  A.  CASES  AS  AUTHORITIES.  1314 

holding  that  in  proceedings  to  acquire  land  for  railroad  purposes  fact  that  there 
is  mineral  deposit  with  which  easement  would  not  interfere  should  be  taken  into 
consideration;  Eldorado,  M  &  S.  \Y.  R.  Co.  v.  Sims,  228  111.  14,  81  N.  E.  782, 
holding  the  condemnation  of  land  or  a  right  of  way  did  not  affect  the  right 
of  the  owner  to  remove  minerals  from  beneath  such  right  of  way  where  the 
removal  would  not  render  the  right  of  way  unsafe. 

Cited  in  note  (32  L.R.A.  (N.S.)  157)  on  condemnation  or  grant  of  land  for 
railroad  as  carrying  right  to  support. 

70  L.  R.  A.  227,  NORDLINGER  v.  UNITED  STATES,  24  App.  D.  C.  406. 

70   L.   R.   A.   230,   CHICAGO   v.   GUNNING   SYSTEM,   214   111.   628,    73   N.    E. 

1035,   2    Ann.    Cas.    892. 
Validity  of  ordinances  regulating  the  erection   of  bill-bonrda. 

Cited  in  St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  151,  137  S.  W. 
929,  holding  that  ordinance  regulating  maintenance  of  bill  board  upon  private 
property  was  unconstitutional;  State  v.  Staples,  157  N.  C.  639,  37  L.R.A.  (N.S.) 
697,.  73  S.  E.  112,  holding  that  city  may  forbid  construction  of  bill  boards 
nearer  than  24  inches  to  ground,  when  not  placed  against  solid  walls;  Varney 
&  Green  v.  Williams,  155  Cal.  321,  21  L.R.A.  (N.S.)  743,  132  Am.  St.  Rep. 
88,  100  Pac.  867,  holding  an  ordinance  prohibiting  bill-boards  displaying  any 
advertising  but  permitting  business  houses  to  maintain  advertising  signs  was 
invalid;  C'urran  Bill  Posting  &  Distributing  Co.  v.  Denver,  47  Colo.  230.  27 
L.R.A. (N.S.)  547,  107  Pac.  261,  holding  an  ordinance  prohibiting  the  erection 
of  bill-boards  within  ten  feet  of  any  structure  or  street  or  alley  lines  was 
invalid;  State  v.  Whitlock,  149  N.  C.  545,  128  Am.  St.  Rep.  670,  63  S.  E. 
123,  16  Ann.  Cas.  765,  holding  an  ordinance  prohibiting  the  erection  of  bill- 
boards nearer  the  street  than  a  distance  of  at  least  two  feet  more  than  the 
height  of  the  bill  board  was  void  for  unreasonableness. 

Cited  in  note   (21  L.R.A. (N.S.)    737)   on  municipal  power  as  to  regulation  of 
signs  and  bill-boards. 
Regulating-  public  advertising. 

Cited  in  Fifth  Ave.  Coach  Co.  v.  New  York  City,  58  Misc.  407,  111  N.  Y. 
Supp.  759,  holding  where  city  empowered  to  regulate  the  exhibition  of  ad- 
vertising on  the  streets  an  ordinance  prohibiting  the  use  of  advertising  wagons 
on  the  streets  was  a  valid  exercise  of  power;  People  ex  rel.  Wineburgh  Adv. 
Co.  v.  Murphy,  195  N.  Y.  135,  21  L.R.A.  (N.S.)  741,  88  N.  E.  17,  Affirming 
129  App.  Div.  265,  113  N.  Y.  Supp.  855,  holding  an  ordinance  limiting  the 
height  of  sky  signs  was  an  improper  exercise  of  the  police  power;  New  York 
v.  M.  Wineburgh  Adv.  Co.  122  App.  Div.  754,  107  N.  Y.  Supp.  478,  consider- 
ing but  not  deciding  the  validity  of  ordinances  regulating  or  limiting  the  height 
of  sky  signs;  Haller  Sign  Works  v.  Physical  Culture  Training  School,  249 
111.  446,  34  L.R.A. (N.S.)  1004,  94  N.  E.  920,  holding  that  statute  prohibiting 
erection  of  structure  for  advertising  purposes  within  500  feet  of  public  park 
is  constitutional. 

Cited  in  footnote  to  Com.  v.  Boston  Advertising  Co.  69  L.R.A.  817,  which 
holds  forbidding  use  of  land  near  park  or  park  way  for  advertising  purposes 
a  taking  thereof  for  public  use. 

Cited  in  note   (132  Am.  St.  Rep.  94)    on  power  of  municipality  to  prevent  or 
regulate  use  of   property   for   advertising   purposes. 
Validity  of  municipal   exercise   of   the  police  power. 

Cited  in  Chicago  v.  Chicago  &  O.  P.  Elev.  R.  Co.  250  111.  498,  95  N.  E.  456, 
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holding  that  power  of  city  to  regulate  lawful  business  does  not  authorize 
its  prohibition;  Macomb  v.  Jones,  158  111.  App.  274,  holding  that  ordinance 
regulating  use  of  streets  in  running  traction  engines  over  them  was  valid: 
Withey  v.  Bloem,  163  Mich.  427,  35  L.R.A.  (N.S.)  633,  128  N.  W.  913,  holding 
that  statute  limiting  working  hours  of  women  in  manufacturing  establishments 
to  nine  hours  in  every  twenty-four  is  constitutional;  People  v.  Steele,  231  111. 
345,  14  L.R.A.(N.S.)  365,  121  Am.  St.  Rep.  321,  83  N.  E.  236,  holding  an 
act  prohibiting  the  sale  of  theatre  tickets  not  having  words  thereon  limiting 
the  price  for  which  they  might  be  sold  and  prohibiting  the  sale  thereof  in 
excess  of  the  printed  price  was  invalid;  Chicago  v.  Bowman  Dairy  Co.  234 
111.  298,  17  L.R.A.  (N.S.)  686,  123  Am.  St.  Rep.  100,  84  N.  E.  913,  14  Ann. 
Cas.  700,  upholding  an  act  requiring  dealers  in  milk  to  have  the  capacity  bottles 
or  jars  in  which  the  milk  is  sold  indicated  on  them;  W.  C.  Ritchie  &  Co.  v.  Way- 
man,  244  111.  519,  27  L.R.A.  (N.S.)  998,  91  N.  E.  695,  holding  constitutional 
an  act  limiting  the  time  of  employment  of  women  in  mechanical  establishments 
or  factories  to  ten  hours;  City  of  Dixon  v.  Messe,  136  111.  App.  491,  holding 
an  ordinance  prohibiting  the  further  erection  of  wooden  partition  fences  exceed- 
ing four  feet  in  height  was  void  for  unreasonableness;  Gunning  System  v.  Buffalo, 
157  Fed.  251,  on  the  right  of  a  municipality  to  promulgate  reasonable  rules  for 
the  welfare  of  the  general  public. 

Cited  in  notes  (8  L.R.A.  (N.S.)  979)  on  power  to  make  particular  use  ot 
property  conditional  upon  consent  of  neighbors;  (123  Am.  St.  Rep.  52)  on  test 
of  validity  of  municipal  ordinance  as  denying  equal  protection  of  the  laws; 
(129  Am.  St.  Rep.  260)  on  constitutional  limitations  on  power  to  impose  license 
or  occupation  taxes. 
Power  of  municipality  to  declare  what  shall  constitute  a  nni.suiice. 

Cited  in  Re  Jones,  4  Okla.  Crim.  Rep.  82,  31  L.R.A. (N.S.)  552,  140  Am.  St. 
Rep.  655,  109  Pac.  570,  holding  that  legislature  may  declare  billiard  and  pool 
halls  nuisances  and  forbid  them;  Sings  v.  Joliet,  237  111.  310,  22  L.R.A. (N.S.) 
1132,  127  Am.  St.  Rep.  323,  86  N.  E.  663,  holding  it  was  not  necessary  before 
property  which  had  been  declared  to  be  a  nuisance  was  destroyed  that  the  owner 
be  given  notice  or  a  hearing  on  the  question  of  whether  it  constituted  a  nuisance. 
\Vliat  are  public  nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  214,  233)   on  what  are  public  nuisances. 

70  L.  R.  A.  238,  FERGUS  FALLS  v.  EDISON,  94  Minn.  121,  102  N.  W.  218. 
Rig'ht  to  connect  property  with  sewer. 

Cited  in  Barter  v.  Barkley,  158  Cal.  746,  112  Pac.  556,  holding  that  municipal- 
ity has  power  to  reserve  privilege  of  building  lateral  sewer  from  owner's  prop- 
erty line  to  public  sewer  and  make  uniform  charge  therefor. 
Property   liable    for   sewer   assessment. 

Cited  in  note  (26  L.R.A.  (N.S.)  977)  on  property  liable  for  assessment  for 
drains  or  sewers. 

70   L.   R.   A.   243,   FITZGIBBONS   v.   MERCHANTS'   &   B.   MUT.   F.   INS.    CO. 
126   Iowa,   52,   101  N.  W.  454. 

70  L.  R.  A.  246,  STATE  v.  SMITH,  127  Iowa,  534,  109  Am.  St.  Rep.  402,  103 

N.  W.  944,  4  Ann.  Cas.  758. 
Second  appeal  in  132  Iowa,  646,  109  N.  W.  115. 
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Homicide  by  officer  of  justice. 

Cited  in  note   (07  L.R.A.  .305)   on  homicide  by  official  action  or  by  officers  of 
justice. 
Necessity    to    take    life    of    criminal    seeking    to    escape. 

Cited  in  Richards  v.  ISurgin.  159  Ala.  288,  49  So.  294,  17  Ann.  Cas.  898, 
holding  the  determination  of  the  necessity  for  an  officer's  taking  the  life  of 
prisoner  seeking  to  escape  is  for  the  jury  under  proper  instructions  from  the 
court. 

70  L.  R.  A.  250,   BLACKMAX   v.   BAXTER,   125   Iowa.   118,   100   X.   W.   75,   2 
Ann.   Cas.   707. 

Later  phase  of   same  case   in   143   Iowa,  555,   120  N.   W.   664. 

Rigrht  of  administrator  to  have  a  transfer  of  decedents'  property  set  aside 
as  fraudulent  on  creditors. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Farmer's  &  M.  Nat.  Bank,  173  Fed.  401, 
holding  the  administrator  of  an  insolvent  intestate  may  maintain  a  suit  in 
equity  to  recover  personal  property  transferred  by  decedent  in  fraud  of  creditors. 

Cited  in  note  (135  Am.  St.  Rep.  333,  335)  on  right  of  administrator  to  havi 
fraudulent  conveyance  sot  aside  after  death  of  grantor. 

Itiu'lit    of   creditor   to   contest    tlie  validity   of   transfer   of   property   l»y    liis 
debtor. 

Cited  in  Crary  v.  Kurtz.  132  Iowa,  112,  119  Am.  St.  Rep.  549,  105  X.  \V. 
590,  holding  the  reduction  of  creditor's  claims  to  judgment  is  not  necessary  aa 
a  condition  precedent  to  a  demand  by  the  trustee  that  a  transfer  of  the  debtor's 
property  be  set  aside  as  fraudulent;  Re  Hager,  106  Fed.  974,  holding  in  tin; 
absence  of  a  specific  lien  on  the  property  of  his  debtor  a  general  creditor 
cannot  contest  the  validity  of  the  title  of  a  conditional  vendor  of  personalty 
in  the  hands  of  bankrupt  at  time  of  adjudication. 
Effect  of  failnre  to  record  chattel  mortsniife. 

Cited  in  note  (137  Am.  St.  Rep.  491)  on  effect  of  failure  to  execute  and 
record  chattel  mortgage  as  prescribed  by  statute. 

70  L.  R.  A.  256.  BERESFORD  v.  AMERICAN  COAL  CO.  124  Iowa.  34.  98  X.  W. 

902. 
Duty  of  master  to  srive  employee  notice  of  the  dangers  of  his  employment. 

Cited  in  Hamm  v.  Bettendorf  Axle  Co.  147  Iowa,  690.  125  X.  \V.  18(i,  holding 
that  it  is  duty  of  master  to  warn  employee  of  dangers  arising  out  of  progress 
of  work  known  to  master  but  unknown  to  employee;  Collingwood  v.  Illinois 
&  I.  Fuel  Co.  125  Iowa,  541.  101  N.  W.  283,  holding  the  owner  of  a  coal 
mine  liable  for  damages  when  an  employee  was  injured  by  a  car  running  away 
on  an  incline  where  the  employee  was  not  acquainted  with  the  location  of  the 
incline  or  had  not  been  warned  of  the  danger. 

Distinguished  in  Helgeson  v.  E.  B.  Higley  Co.  148  Iowa,  593,  126  X.  W.  769, 
holding  that  where  rules  have  been  promulgated  about  giving  employees  warn- 
ing, failure  of  employee  in  higher  grade  to  warn  other  employee  is  not  charge- 
able to  master. 
Assumption  of  risk. 

Cited  in  Poli  v.  Numa  Block  Coal  Co.  149  Iowa,  108,  33  L.R.A. (X.S.)  653, 
127  X.  W.  1105,  holding  that  mine  employee  does  not  assume  risk  of  injury 
from  persistent  disregard  by  proprietor  to  maintain  proper  cover  over  cage; 
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Duffey  v.  Consolidated  Block  Coal  Co.  147  Iowa,  228.  30  L.R.A.  (N.S.)  1070,  124 
X.  W.  GO'J,  holding  that  master  must  plead  assumption  of  risk  to  be  entitled 
to  present  such  defense  to  jury  in  action  by  servant  for  personal  injuries. 
Liability  of  muster  for  iiejfliK'encf  of  vice-principal. 

Cited  in  Hardy  v.  Chicago,  U.  1.  &  P.  R.  Co.  .140  Iowa,  46,  127  N.  W.  1093, 
holding  that  master  is  liable  for  injury  to  servant  caused  by  his  obeying  order 
of  superintendent  to  pour  powder  into  hole  in  rock  shortly  after  it  had  been 
blasted  with  dynamite;  Peterson  v.  Chicago.  It.  I.  &  P.  R.  Co.  149  Iowa,  499, 
4G  L.R.A. (N.S.)  76(5,  128  X.  W.  932,  holding  that  one  who  for  some  purposes 
is  vice-principal  is  nevertheless  fellow  servant  as  to  acts  not  involving  exercise 
of  superior  authority ;  Cavanaugh  v.  Centerville  Block  Coal  Co.  131  Iowa,  709, 
7  L.R.A.  (N.S.)  913,  109  X.  W.  303,  holding  the  defendant  company  was  not 
liable  for  injuries  received  by  an  euiploj'ee  through  the  negligence  of  the  pit 
boss  while  assisting  him  in  placing  a  derailed  car  on  the  tracks;  Wilder  v. 
Great  Western  Cereal  Co.  134  Iowa,  461,  109  N.  W.  789,  holding  defendant 
company  was  liable  for  injuries  received  by  an  employee  through  the  negligence 
of  defendant's  superintendent  in  setting  up  a  pile  driver. 
Noii-deles'able  duties  of  master. 

Cited  in  Fonder  v.  General  C'onstr.  C'o.  146  Wis.  9,  130  S.  W.  884,  holding 
that  under  statute  master  cannot  delegate  his  duty  as  to  construction  and 
placing  of  derricks;  Hendrickson  v.  United  States  Gypsum  Co.  133  Iowa,  92, 
9  L.R.A. (N.S.)  557,  110  N.  W.  322,  12  Ann.  Cas.  246,  holding  the  duty  of  a 
master  to  give  warning  of  blasting  operations  was  one  that  could  not  be  dele- 
gated to  a  fellow  employee  of  the  person  injured. 

Cited    in    note    (26    L.R.A.  (X.S.)    627)    on    delegability   of    master's    duty    to 
instruct   or    warn    servants. 
Collateral   attaek    011    authority    of    administrator. 

Cited  in  Wiltsey  v.  Wiltsey,  135  Iowa,  432,  109  X.  W.  776,  holding  the 
appointment  of  an  administrator  was  not  subject  to  attack  in  an  action  by 
the  administrator  because  of  the  insufficiency  of  the  bond  given  by  the  admin- 
istrator. 

70  L.   R.  A.  264,   CHICAGO,  M.  &  ST.   P.  R.   CO.  v.  VOELKER,   65   C.   C.    A. 

226,    129    Fed.    522. 
State  :i  in!  Federal  safety  appliance  acts. 

Cited  in  Detroit,  T.  &  I.  R.  Co.  v.  State,  82  Ohio  St.  69,  91  X.  E.  869,  holding 
a  state  safety  appliance  act  was  not  in  conflict  with  a  Federal  appliance  act, 
but  supplementary  to  it. 
< 'oust  riK-M  >u   of   safety  appliance   act. 

Cited  in  McXamara  v.  Washington  Terminal  Co.  37  App.  Div.  393,  holding 
that  employer's  liability  act  should  be  liberally  construed  in  order  that  in- 
tention of  Congress  may  be  made  effective;  St.  Louis  &  S.  F.  R.  Co.  v.  Delk, 
86  C.  C.  A.  95,  158  Fed.  933,  14  Ann.  Cas.  233;  United  States  v.  Oregon 
Short  Line  R.  Co.  180  Fed.  484;  United  States  v.  Illinois  C.  R.  Co.  156  Fed. 
190, — on  the  construction  of  the  safety  appliance  act. 

Cited   in   note    (20   L.R.A. (X.S.)    475,   479,   482,   483)    on    duty   and   liability 
under    Federal    and    state    railway   safety-appliance   acts. 
Sufficiency   of   couplers. 

Cited  in  Johnson  v.  Southern  P.  Co.  196  U.  S.  19,  49  L.  ed.  370,  25  Sup. 
Ct.  Rep.  158,  holding  an  act  requiring  the  use  of  couplers  coupling  by  impact 
requires  that  they  be  such  as  can  be  uncoupled  without  the  necessity  of  men 
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going  between  the  cars;  United  States  v.  Denver  &  R.  R.  Co.  90  C.  C.  A.  329, 
103  Fed.  521,  holding  couplers  did  not  satisfy  the  safety  appliance  act  merely 
because  defective  coupler  on  the  car  could  be  properly  manipulated  when  an- 
other coupler  capable  of  manipulation  was  coupled  thereto;  Holienleitner  v. 
Southern  P.  Co.  177  Fed.  797,  reaffirming  that  the  safety  appliance  act  re- 
quires cars  engaged  in  interstate  commerce  to  couple  automatically  and  be 
capable  of  uncoupling  without  it  being  necessary  for  men  to  go  between  the  cars; 
United  States  v.  Illinois  C.  R.  Co.  101  C.  C.  A.  15,  177  Fed.  803,  holding 
the  requirements  of  the  safety  appliance  act  extends  to  cars  originally  fitted 
with  proper  coupling  devices  which  through  the  fault  of  the  railroad  company 
have  become  inoperative  for  want  of  repairs. 
Interstate  commerce. 

C'ited  in  United  States  ex  rel.  Humboldt  S.  S.  Co.  v.  Interstate  Commerce 
Commission,  37  App.  D.  C.  270,  holding  that  Alaska  is  territory  of  United 
States  within  meaning  of  Act  of  Congress  extending  provisions  of  interstate 
commerce  act;  Sunderland  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co.  158  Fed.  880, 
holding  a  Federal  court  had  jurisdiction  of  an  action  to  restrain  an  interstate 
carrier  from  enforcing  a  reconsignment  charge  as  unreasonable  because  of  the 
Federal  statute  providing  that  all  such  charges  must  be  fair  and  reasonable. 

Cited    in    note     (32    L.R.A.  (X.S.)     24)     on    regulation    of    railroad    equipment 
as  to  interference  with  interstate  commerce. 
Within   Safety  Appliance   Act. 

(  ited  in  Southern  R.  Co.  v.  Snyder,  109  C.  C.  A.  344,  187  Fed.  498;  Erie 
R.  Co.  v.  Russell,  106  C.  C.  A.  160,  183  Fed.  726;  Delk  v  St.  Louis  &  S.  F. 
R.  Co.  220  U.  S.  585,  55  L.  ed.  594,  31  Sup.  Ct.  Rep.  617,— holding  that  car 
containing  interstate  shipment  stopped  for  repairs  before  reaching  destination, 
is  engaged  in  interstate  commerce  under  Safety  Appliance  Act;  Rich  v.  St. 
Louis  &  S.  F.  R.  Co.  166  Mo.  App.  384,  148  S.  W.  1011,  holding  that  switch- 
man, engaged  in  switching  car  loaded  with  freight  and  in  transit  from  this 
state  to  another,  is  engaged  in  interstate  commerce,  within  Federal  Employer's 
Liability  Act;  St.  Louis  &  S.  F.  R.  Co.  v.  Delk,  86  C.  C.  A.  95,  158  Fed.  933, 
14  Ann.  Cas.  233,  holding  a  car  was  still  in  interstate  commerce  while  standing 
in  yards  before  unloading  waiting  for  repairs  to  the  automatic  coupler;  Union 
Stockyards  Co.  v.  United  States,  94  C.  C.  A.  626,  169  Fed.  407,  holding  a  stock- 
yards company  is  engaged  in  interstate  commerce  within  the  meaning  of  the 
safety  appliance  law:  Johnson  v.  Great  Northern  R.  Co.  102  C.  C.  A.  89.  178 
Fed.  647,  holding  a  car  brought  into  a  state  from  another  was  engaged  in 
interstate  commerce  within  the  meaning  of  the  safety  appliance  act  although 
at  the  time  of  accident  it  was  empty  and  was  being  switched  with  a  view  of 
returning  it. 
Employee  \vithin  protection  of  Safety  Appliance  Act. 

Cited   in   Chicago  Junction   R.   Co.   v.   King,   94   C.   C.   A.   652,   169   Fed.   377, 
holding    a    switchman    injured    while    engaged    in    repairing    a    defective   coupler 
was  entitled  to  a  recovery  under  the  protection  given  by  the  safety  appliance 
act. 
Liability   for   injuries   to  servant   by   car   in   need   of   repairs. 

Cited   in   note    (25   L.R.A.  (N.S.)    337)    on   liability   for   injuries   sustained   by 
servant  in  taking  defective  car  or  engine  to  shop  for  repairs. 
Ricrht  on  appeal  to  presume  that  pleadings  lind  been  amended. 

Cited  in  A.  Coolot  Co.  v.  L.  Kahner  &  Co.  72  C.  C.  A.  248,  140  Fed.  839. 
holding  where  the  receipt  of  evidence  supporting  the  verdict  was  received  with- 
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out    objection,    defective    pleadings    will    be    presumed    on    appeal    to    have   been 

amended   to   conform   to   the   proof. 

RiS'lit    to   appeal    on    a    different    theory. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Wilhoit,  87  C.  Ci  A.  401,  160  Fed.  443, 
holding  parties  with  the  consent  of  the  court  trying  a  cause  on  a  particular 
theory  cannot  on  appeal  attempt  to  try  it  on  a  different  one. 

70  L.  R.  A.  272,  MONROE  MILL  CO.  v.  MEXZEL,  35  Wash.  487,  102  Am.  St. 

Rep.    905,    77    Pac.    813. 
Navigability  of  stream. 

Cited  in  State  ex  rel.  United  Tanners  Timber  Co.  v.  Superior  Ct.  GO  Wash. 
196,  110  Pac.  1017,  holding  that  stream  is  navigable  for  floatage  of  timber 
products  where  during  natural  freshets,  it  is  floatable  for  saw  logs,  and  Ls 
used  at  all  times  for  floating  shingle  bolts;  Mashburn  v.  St.  Joe  Improv.  Co. 
19  Idaho,  38,  35  L.R.A.  (N.S.)  830,  113  Pac.  92,  holding  that  every  stream 
which  in  its  natural  state  is  capable  of  floating  logs  for  any  practical  period 
of  time  is  navigable  and  subject  to  control  of  state;  Judsou  v.  Tide  Water 
Lumber  Co.  51  Wash.  170,  98  Pac.  377,  holding  a  channel  in  a  tide  river  is 
navigable  where  at  half  tide  it  is  navigable  in  a  row  boat  although  at  low 
tide  it  is  not  navigable. 

Cited  in  note  (126  Am.  St.  Rep.  727,  731)  on  what  waters  are  navigable. 
K  Splits  of  riparian  owners  on  floatable  navigable  streams. 

Cited  in  Burrows  v.  Grays  Harbor  Boom  Co.  44  Wash.  640,  87  Pac.  937; 
White  v.  Codd,  39  Wash.  16,  80  Pac.  836, — holding  a  riparian  owner  might 
be  enjoined  from  so  obstructing  a  navigable  stream  with  logs  that  it  overflows 
the  lands  of  a  lower  riparian  owner  and  casts  the  logs  upon  his  lands;  Grays 
Harbor  Boom  Co  v.  Lownsdale,  54  Wash.  93,  102  Pac.  1041,  holding  riparian 
owners  on  a  navigable  stream  are  entitled  to  damages  for  the  changed  use  of 
the  stream  by  the  construction  of  a  boom  although  such  change  is  a  lawful 
one;  Sholin  v.  Skamania  Boom  Co.  56  Wash.  308,  28  L.R.A. (N.S.)  1058,  105 
Pac.  632,  holding  a  private  citizen  specially  injured  by  the  unlawful  use  of 
a  navigable  stream  might  recover  damages  for  such  injury. 

Cited  in  note   (35  L.R.A.  (N.S.)   826,  827)   on  liability  for  injuries  to  riparian 
owners   by   running   logs. 
Damming  and  releasing'  water. 

Cited  in  Still  v.  Palouse  Irrig.  &  Power  Co.  64  Wash.  609,  117  Pac.  466, 
holding  that  lower  riparian  owner  can  restrain  impounding  of  regular  flood 
waters  by  upper  owner,  and  their  release  during  summer  to  his  damage;  Matthews 
v.  Belfast  Mfg.  Co.  35  Wash.  667,  77  Pac.  1046,  holding  that  floating  logs  down 
stream  by  means  of  dams  and  artificial  freshets  at  time  of  year  when  it  is.  not 
navigable  may  be  enjoined  by  riparian  owner  injured  thereby;  Kamm  v.  Nor- 
mand,  50  Or.  14,  11  L.R.A. (N.S.)  293,  126  Am.  St.  Rep.  698,  91  Pac.  448, 
holding  an  upper  riparian  owner  might  be  restrained  from  retarding  the  flow 
of  the  waters  of  the  stream  and  sending  it  down  in  increased  volume  to  the 
damage  of  a  lower  riparian  owner;  Bryant  v.  Frank  H.  Lamb  Timber  Co. 
37  Wash.  170,  79  Pac.  622,  affirming  tbat  a  right  might  exist  to  enjoin  an 
upper  riparian  owner  from  damming  a  stream  and  casting  the  waters  down  on 
a  lower  riparian  owner  in  increased  volume;  Kalez  v.  Spokane  Valley  Land  & 
Water  Co.  42  Wash.  48,  84  Pac.  395,  on  riparian  owner  as  being  entitled  to 
relief  against  acts  which  would  raise  the  level  of  a  navigable  body  of  water 
above  high  water  mark  to  the  injury  of  such  riparian  owner;  Kalarna  Electric 
Light  &  P.  Co.  v.  Kalama  Driving  Co.  48  Wash.  616,  22  L.R.A.  (N.S.)  643, 


70  L.R.A.  272]  L.  11.  A.  CASES  AS  AUTHORITIES.  3320 

125  Am.  St.  Rep.  948,  !)4  Pae.  469,  holding  complainants  being  riparian  owners 
might  enjoin  the  defendant  company  from  so  interfering  with  the  flow  of 
the  stream  that  the  flow  thereof  is  stopped  for  a  period  of  hours  several  times 
a  week. 

Cited   in   note    (35    L.R.A.(N.S.)    833,    834)    on   right  to   impound   water   for 
iloating  logs. 
Use  of  banks. 

Cited  in  Lownsdale  v.  Grays  Harbor  Boom  Co.  36  Wash.  210,  78  Pac  904, 
holding  an  instruction  was  proper  which  charged  that  the  right  of  floatage 
on  a  navigable  stream  did  not  give  the  right  to  use  the  banks  of  the  stream 
itself  above  mean  high  tide. 

70  L.  R.  A.  281,  UNITED  STATES  v.  MOSES,  60  C.  C.  A.  600,   126  Fed.   58. 

70  L.  R.  A.  289,  WESTERN  U.  TELEG.  CO.  v.  REID,  120  Ky.  231,  85  S.  W. 

1171. 
Recovery  of  damages  for  mental  anguish. 

Cited  in  Western  U.  Teleg.  Co.  v.  Glover,  138  Ky.  503,  —  L.R.A.(N.S.)  — , 
128  S.  W.  587,  holding  that  damages  for  mental  suffering  is  not  recoverable 
for  failure  to  deliver  telegram  where  message  was  insufficient  in  itself  to  give 
notice  of  its  importance;  Western  U.  Teleg.  Co.  v.  Potts,  120  Tenn.  44,  19 
L.R.A.(N.S.)  480,  127  Am.  St.  Rep.  991,  113  S.  W.  789,  considering  the  right 
to  recover  damages  for  mental  anguish. 

Cited  in  notes  (117  Am.  St.  Hep.  320;  11  L.R.A.(N.S.)  499)  on  anxiety  as 
element  of  damage  for  nondelivery,  or  delay  of  telegram;  (19  L.R.A.(N.S-) 
502)  on  right  to  recover  for  mental  suffering  on  account  of  another's  mental 
or  physical  suffering. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Hollingsworth,  83  Ark.  42,  11  L.R.A. 
(N.S.)  500,  119  Am.  St.  Rep.  1105,  102  S.  W.  681,  13  Ann.  Cas.  397,  holdimr 
damages  recoverable  for  mental  anguish  in  consequences  of  the  failure  to  de- 
liver a  telegram  announcing  the  improved  condition  of  a  sick  brother. 

70  L.  R.  A.  291,  CINCINNATI,  N.  0.  &  T.  P.  R.  Co.  v.  MARRS,  119  Ky.  954, 

115   Am.   St.  Rep.  289,   85   S.   W7.   188. 
Duty  ovred  by  carrier  to  drnnken  licensee  or  trespasser. 

Cited  in  notes  (69  L.R.A.  525)  on  duty  of  railroad  to  drunken  man  sleeping 
on  track;  (8  L.R.A. (N.S.)  1072)  on  duty  of  railroad  to  keep  lookout  for 
trespassers  on  track;  (31  L.R.A. (N.S.)  1033)  on  intoxication  of  persons  on 
track  as  affecting  applicability  of  doctrine  of  last  clear  chance. 

Distinguished  in  Cunningham  v.  Ayer  &  L.  Tie  Co.  133  Ky.  647,  118  S.  W. 
948,  where  steamboat  company  was  not  held  liable  when  a  drunken  workman 
Avho  had  come  on  board  at  the  request  of  defendant  but  was  given  no  em- 
ployment fell  overboard  while  passing  from  one  part  of  the  vessel  to  another, 
the  vessel  at  the  time  being  moored  to  the  bank  and  the  deceased  not  being 
mentally  incapable. 

70  L.  R.  A.  294,  JACKSON  v.  NATCHEZ  &  W.  R.  CO.  114  La.  981,  108  Am. 

St.  Rep.  366,  38   So.  701. 
Actionable   failure  to   provide   for  relief   in   emergency. 

Cited  in  Scheurer  v.  Banner  Rubber  Co.  227  Mo.  362,  28  L.R.A.  (N.S.)  1212, 
126  S.  W.  1037.  holding  the  assumption  of  risk  by  a  servant  of  injury  from 
the  machine  at  which  he  was  working  does  not  relieve  the  master  from  lia- 
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bility   due   to   tlie   failure   of   the   emergency    brake   to    work   because    of    its   de- 
fective  condition. 
Burden  of  showing-  highest  degree  of  cure  in  the  construction  of  ruilroiid. 

Cited  in  Hamilton  v.  Louisiana  &  N.  W.  R.  Co.  117  La.  247,  6  L.R.A.  (N.S.) 
700,  41  So.  560,  holding  the  burden  was  on  a  railroad  company  where  an  in- 
jury resulted  as  a  result  of  the  collapse  of  a  bridge  to  show  the  highest  degree 
of  care  in  its  construction  and  its  inspection  from  time  to  time  for  defects. 
Contributory  negligence  in  riding  on  platform. 

Cited  in  note  (17  L.R.A. (X.S.)  159)  on  riding  on  platform  as  affecting 
right  to  recover  for  injury  through  accident  to  train  or  car. 

70  L    R.  A.  301,  ALDRITT  v.  FLEISCHAUER,  74  Neb.  66,   103  N.  W.   1084; 
Followed  without  discussion  in  Arthur  v.  Glover,  82  Neb.  530,  118  N.  W.  111. 
Right  to  drain  surface   waters  into  natural  channels. 

Cited  in  Fleshner  v.  Steinbruck,  89  Neb.  133,  34  L.R.A.  (N.S.)  1058,  130  N. 
W.  1040;  Perry  v.  Clark.  89  Neb.  815,  132  N.  W.  388,— holding  that  upper 
proprietor  will  not  be  enjoined  from  draining  surface  water  through  drains 
in  natural  course  of  drainage  into  natural  channels  and  onto  land  of  lower 
proprietor. 

Cited  in  note  (19  L.R.A.  (N.S.)  171)  on  right  to  hasten  flow  of  surface  water 
along  natural  ways. 

70   L.   R.   A.   305,   BANK   OF   RAVENS  WOOD   v.   WETZEL,   58   W.   Va.   1,   50 

S.  E.  886,  6  Ann.  Cas.  48. 
Identification   of   bill   of   exceptions. 

Cited   in   Chadister   v.   Baltimore  &  0.  R.  Co.  62  W.  Va.   569,  59   S.   E.  523, 
holding  that  a   bill  of  exceptions  otherwise   sufficient   having   in    it   rulings   and 
motions  referred  to  in  orders  of  court  is  sufficient  to  become  part  of  the  record 
though  identification  letters  are  left  off  of  the  transcript. 
Execution    of   bill   of   exceptions   by  judge   or   court. 

Cited  in  Jones  v.  Harmer,  60  W.  Va.  482.  55  S.  E.  657;  Oil  Producers  Mfg. 
A  Supply  Co.  v.  Irwin,  54  W.  Va.  50,  60  S.  E.  990,— holding  that  a  bill  of 
exceptions  copied  into  transcript  of  record  and  purporting  to  be  signed  by  the 
judge  will  not  be  considered  part  of  the  record  in  absence  of  order  of  court 
in  term  or  of  the  judge  in  vacation  making  the  bill  part  of  the  record. 
Time  of  taking  bills  of  exception. 

Cited   in   Layne   v.   Chesapeake  &   O.   R.   Co.   66   W.   Va.   611,   67   S.   E.   1103, 
holding   that   bills   of   exception    must   be   taken    within    period    of   thirty   days 
and  cannot  legally  be  taken  later. 
Power   of   bank   officer   to   release   party   to   note. 

Cited  in  First  Nat.  Bank  v.  Lowther-Kaufman  Oil  &  Coal  Co.  66  W.  Va. 
514,  28  L.R.A. (N.S.)  515,  66  S.  E.  713,  holding  that  cashier  cannot  agree  that 
indorsers  shall  be  liable  only  for  certain  proportion  of  debt. 

Cited  in  note  (28  L.R.A. (N.S.)  502)  on  power  of  officer  to  bind  bank  by 
agreement  to  release  party  to  note  from  existing  laibility. 

70  L.  R.  A.  312,  MERCHANTS'  &  M.  NAT.  BANK  v.  OHIO  VALLEY  FURNI- 
TURE CO.  57   W.  Va.  625,  50  S.  E.  880. 
Mights  of   bona  fide   holder  of  negotiable  paper. 

Cited  in  Johnson  v.  Harrison,  —  Ind.  — ,  39  L.R.A. (N.S.)  1212,  97  N.  E. 
930,  holdin"  that  one  who  takes  from  payee  check  with  understanding  that 
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he  is  to  lend  money  to  drawer,  with  check  as  security  is  not  entitled  to  rights 
of  bona  fide  holder  and  cannot  use  proceeds  in  satisfaction  of  claim  against 
indorser:  Wilson  v.  National  Fowler  Bank,  47  Ind.  App.  694,  95  N.  E.  269, 
holding  that  if  holder  of  note  had  notice  of  illegality  of  consideration  therefor, 
or  purposely  refrained  from  making  inquiries  which  would  have  resulted  in 
such  knowledge  he  cannot  be  considered  as  holder  in  good  faith. 

Cited  in  notes  (29  L.R.A.  (N.S.)  253)  on  effect  of  putting  transferable  paper 
or  securities  into  another's  possession,  to  estop  owner  as  against  purchaser 
in  good  faith;  (29  L.R.A. (N.S.)  354)  on  circumstances  sufficient  to  put  pur- 
chaser of  negotiable  paper  on  inquiry. 

Distinguished  in  Wheeling  Ice  &  Storage  Co.  v.  Conner,  61  W.  Va.  132,  55 
S.  E.  982,  where  signatures  of  makers  and  indorsers  were  unauthorized  and 
paper  was  inceptionally  bad. 


70  L.  R.  A.  321,  RICHARDSON  v.  SMITH,  101  Md.  15,  109  Am.  St.  Rep.  552, 

60  Atl.  6.12,  4  Ann.   Cas.   184. 
Acceptance  sufficient  to  satisfy  statute  of  frauds. 

Cited  in  Jarrell  v.  Young,  105  Md.  283,  23  L.R.A.(N.S.)  372,  66  Atl.  50,  12 
Ann.  Cas.  1,  holding  that  payment  of  freight  both  ways  by  vendee  and  re- 
shipping  to  vendor  does  not  show  a  taking  of  possession  with  intent  to  become 
the  owner. 


70  L.   R.  A.   326,  EMERSON  v.  NASH,   124  Wis.   369,   109   Am.   St.   Rep.   944, 

102   N.    W.   921. 
Construction   of  pleadings. 

Cited  in  Hall  v.  Bell,  143  Wis.  299,  127  N.  W.  967,  holding  that  test  of  com- 
plaint on  demurrer  thereto  is  whether  facts  stated  expressly  and  inferentially 
giving  to  language  benefit  of  all  reasonable  intendments,  show  plaintiff  to  be 
entitled  to  some  judicial  relief;  Bruheim  v.  Stratton,  145  Wis.  273,  129  N. 
W.  1092,  holding  that  court  should  treat  as  surplusage  allegations  respecting 
trespass  of  which  it  has  no  jurisdiction  where  cause  of  action  for  conversion 
was  sufficiently  stated  in  complaint;  Hart  v.  Neillsville,  125  Wis.  553,  1  L.R.A. 
(N.S.)  956,  104  N.  W.  699,  4  Ann.  Cas.  1085,  holding  that  of  two  inconsistent 
constructions  applicable  to  a  pleading  the  one  which  will  give  it  reasonable 
effect  will  be  adopted;  Jones  v.  Monson,  137  Wis.  482,  129  'Am.  St.  Rep.  1082, 
119  N.  W.  179,  holding  that  on  the  sufficiency  of  a  pleading  the  question  is  "will 
the  language  used  permit  of  a  reasonable  construction  which  will  sustain  the 
pleading." 
—  Necessary  and  proper  inferences. 

Cited  in  Perry  v.  Scaife,  126  Wis.  410,  105  N.  W.  920,  holding  that  a 
petition  for  leave  to  appeal  from  an  admission  of  a  will,  to  probate  stating 
that  the  petitioners  are  near  relatives  and  heirs  at  law  of  deceased  is  equivalent 
to  a  statement  that  petitioners  are  beneficially  interested  and  are  entitled 
to  appeal;  State  ex  rel.  Green  Bay  G.  &  E.  Co.  v.  Minahan  Bldg.  Co.  141  Wis. 
406  (dissenting  opinion)  ;  State  ex  rel.  Leiser  v.  Koch,  138  Wis.  34,  119  N. 
W.  839  (dissenting  opinion)  ;  Palmer  v.  O'Rourke,  130  Wis.  510,  110  N.  W. 
389, — on  construction  of  complaint  in  the  light  of  all  reasonable  inferences 
in  its  favor;  Milwaukee  Trust  Co.  v.  Van  Valkenburgh,  132  Wis.  643,  112 
N.  W.  1083,  holding  that  all  essential  matters  not  expressly  stated  will  be 
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inferred  when  from  express  statements  they  may  reasonably  be  supposed  to  exist 
and  to  have  been  intended  to  bo  included  in  such  statements;  Lehr  v.  Murphy, 
336  Wis.  98,  116  N.  W.  893,  holding  that  a  complaint  shows  the  issuance  and 
return  unsatisfied  of  a  valid  execution,  where  it  alleges  that  execution  was 
duly  issued  and  duly  returned  wholly  unsatisfied,  raiding  the  inference  that  a 
transcript  of  justice's  judgment  was  properly  filed  and  judgment  properly 
docketed  before  execution  issued;  Duluth  Log  Co.  v.  Hawthorne,  139  Wis.  175, 
120  X.  W.  864  (dissenting  opinion),  on  same  point:  Bieri  v.  Fonger,  139  Wis. 
153,  120  X.  W.  802,  holding  that  a  complaint  defectively  stating  a  cause  of 
action  for  trespass  on  land  is  good  against  general  demurrer  where  it  states  a 
good  cause  of  action  for  assault  and  battery  in  the  light  of  a  favorable  in- 
ference; Bannen  v.  Kindling,  142  Wis.  617,  126  X.  W.  5,  holding  that  if  a 
complaint  entitle  complainant  to  any  equitable  relief  whatever  it  is  sufficient 
though  it  fail  as  a  bill  for  specific  performance  for  which  it  was  intended. 
.Toiiider  of  causes  of  action. 

Cited  in  McArthur  v.  Moffett,  143  Wis.  571,  33  L.R.A.  (N.S.)  268,  128  N.  W. 
445,  holding  that  statutory  action  to  quiet  title  and  common  law  action  to 
recover  damages  for  trespass  upon  property  involved  may  be  joined;  Manning 
v.  Galland-Henning  Pneumatic  Malting  Dry  Mfg.  Co.  141  Wis.  202,  124  N. 
W.  291,  18  Ann.  Cas.  976,  holding  under  statute  that  two  or  more  causes  of 
action  may  be  joined  where  they  are  all  on  the  contract. 

70  L.  R.  A.  338,  O'XIEL  v.  HELMKE,   124  Wis.  234,   102  N.   W.  573. 
Lien    011   after   acquired    property. 

Cited  in  Trust  Co.  v.  Rhinelander,  182  Fed.  69,  holding  that  after-acquired 
property  clause  in  corporation  mortgage  is  sustainable  in  equity  only  as  con- 
tract to  mortgage  future  acquired  property. 

70   L.  R.   A.   341,  JOHXSTOX   v.  LITTLE  HORSE  CREEK   IRRIGATING   CO. 

13  Wyo.  208,   110  Am.   St.   Rep.   986,   79   Pac.  22. 
Disposal    of   water   rights   independent   of   the   land. 

Cited  in  Hailey  v.  Riley,  14  Idaho,  492,  17  L.R.A.(N.S.)  90,  95  Pac.  686, 
holding  that  water  applied  to  a  desert  entry  for  purpose  of  reclaiming  it  may 
be  conveyed  separate  therefrom  and  is  not  inseparable;  Clague  v.  Tri-State  Land 
Co.  84  Neb.  503,  133  Am.  St.  Rep.  637,  121  N.  W.  570,  holding  that  a  water 
supply  contract  for  irrigation  purposes  is  binding  where  not  against  policy 
of  the  state  and  the  rights  of  other  users  are  not  curtailed. 

70  L.  R.  A.  349,  NATIONAL  CASH  REGISTER  CO.  v.  TOWNSEND,  137  N.  C. 

652,   50   S.   E.   306. 
Fraudulent  representations. 

Cited  in  Robertson  v.  Halton,  156  N.  C.  220,  37  L.R.A.(N.S.)  301,  72  S.  E. 
316,  to  the  point  where  statements  made  by  seller  amount  to  nothing  more 
upon  their  face  than  commendation  of  goods,  there  is  no  warranty  or  deceit; 
Audit  Co.  v.  Taylor,  152  N.  C.  273,  67  S.  E.  582,  holding  paragraph  of  answer 
insufficient  to  show  fraud  where  it  fails  to  allege  that  representations  were 
falsely  and  fraudulently  made  with  knowledge  and  intent  to  deceive;  White- 
hurst  v.  Life  Ins.  Co.  149  N.  C.  276,  62  S.  E.  1067,  holding  question  for  jury 
to  arise  where  there  is  a  doubt  as  to  whether  statements  made  are  as  to  a 
fact  or  a  matter  of  opinion. 
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Representations  as  to  capacity,  value  and  the  like. 

Approved  in  Case  Threshing  Mach.  Co.  v.  Feezer,  152  X.  C.  519,  67  S.  E. 
1004,  holding  that  the  procurement  of  a  sale  by  false  statements  as  to  the 
rapacity  weight  and  power  of  a  machine  and  the  amount  of  work  it  would 
do  is  actionable  fraud:  Frey  v.  Middle  Creek  Lumber  Co.  144  N.  C.  7G2,  57  S. 
E.  464,  holding  that  an  expression  of  opinion  as  to  amount  of  timber  on  a 
tract  which  is  in  excess  of  actual  amount  is  not  actionable  by  purchaser  where 
lie  is  dealing  at  arms  length  and  has  equal  opportunity  of  measurement. 

Cited  in  Unitype  Co.  v.  Aslu-raft  Bros.  155  X.  C.  06,  71  S.  E.  61,  holding 
that  question  should  be  submitted  to  jury  where  there  are  declarations  of 
value  of  goods  made  by  seller,  and  there  is  doubt  as  to  whether  they  were  in- 
tended and  received  as  expression  of  opinion  or  as  statements  of  facts  to  be 
regarded  as  material;  May  v.  Loomis,  140  N.  C.  357,  52  S.  E.  728,  holding 
that  a  statement  as  to  amount  of  timber  on  a  tract  is  as  to  a  material  fact 
and  fraud  therein  is  actionable:  Williamson  v.  Holt,  147  X.  C.  520,  17  L.R.A. 
(X.S.)  242,  61  S.  E.  384,  holding  that  an  allegation  by  vendor  that  with  re- 
pairs a  certain  ice  plant  would  turn  out  a  specified  amount  of  ice,  being  merely 
an  error  in  judgment,  is  not  actionable  where  vendee  also  investigated. 
As  affected  by  facilities  for  inspection. 

Cited  in  Dare  County  v.  Smith  Constr.  Co.  152  X*.  C.  30,  67  S.  E.  37,  hold- 
ing that  a  county  which  has  an  inspection  committee  to  see  that  court  house 
is  properly  constructed  need  not  rely  on  representations  of  contractor  and  an 
acceptance  after  completion  is  binding  on  the  county. 

70  L.  R.  A.  353,  CHAMKKKLAIX  TRAXSP.  CO.  v.  ASHLAND  NAT.  BAXK, 

68  C.   C.   A.  555,   133   Fed.  725. 
What  contracts  will  support  maritime  lien. 

Cited  in  The  City  of  Camden,  147  Fed.  848,  holding  that  claims  for  ma- 
terials repairs  and  supplies  for  vessel  which  arise  in  home  port  and  for  which 
lien  is  given  by  local  law,  stand  on  same  footing  as  is  given  by  maritime  law 
to  similar  claims  arising  in  foreign  port. 

.  Cited  in  note    (70  L.R.A.  :>9.">,  415)    on  what  contracts  will  support  maritime 
liens. 

70   L.   R.   A.   440,   SISSOX   v.   BUENA   VISTA    COUNTY.    128    Iowa,    442,    104 

N.   W.   454. 
Validity  of  g-eneral  drainage  law. 

Cited  in  Mason  City  &  F.  D.  R.  Co.  v.  Board  of  Supervisors,  144  Iowa.  14, 
121  N.  W.  39,  holding  that  drainage  as  authorized  by  statute  is  for  public 
use,  and  making  of  such  improvements  is  within  police  power  of  state;  Chicago, 
B.  &  Q.  R.  Co.  v.  Appanoose  County,  170  Fed.  667,  on  the  constitutionality  of 
an  act  providing  a  general  plan  for  the  reclamation  of  swamp  land. 
fteclamation  of  marsh  lands  as  a  public  use. 

Cited  in  Billings  Sugar  Co.  v.  Fish,  40  Mont.  271,  26  L.R.A.  (N.S.)    982,  106 
Pac.  565,   holding  that  the  drainage  of  swamp   lands   is   a   public   improvement 
in  a  state  containing   sufficient  of  such  lands  to  make   it  a  public  question. 
Property  assessable   for   drainage. 

Cited   in  note    (26   L.R.A. (X.S.)    973)    on   property   liable   for   assessment  for 
drains   or   sewers. 
Class  legislation. 

Cited  in  State  v    McFarland,  60  Wash.  103,  140  Am.  St.  Rep.  909,  110  Pac. 
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792;  Hubbell  v.  Tliggins,  148  Iowa,  40,  120  X.  W.  914,  Ann.  Cas.  1913B,  822,— 
holding  that  statutes  providing  for  inspection  of  hotels,  etc.,  in  which  more 
than  ten  sleeping  rooms  are  used  for  guests,  is  not  unconstitutional ;  State  v. 
Fairmont  Creamery  Co.  153  Iowa,  707,  42  L.R.A.  (X.S.)  821,  133  X.  W.  895, 
holding  that  statute  making  it  criminal  offense  for  persons  who  buy  butter, 
milk,  eggs  etc.,  for  manufacture  or  storage  to  pay  higher  price  in  one  locality 
than  in  another  for  purpose  of  creating  monopoly,  is  constitutional. 
Judicial  power  over  eminent  domain. 

Cited  in  note    (22  L.R.A.  (X.S.)    8,  13,  17,  20,  31,  37,  39,  49,  50,  86,  89,  163) 
on   judicial   power   over   eminent   domain. 
Right   of  appeal   in    drainage   proceedings. 

Cited  in  Re  Xishnabotna  River  Improv.  Dist.  145  Iowa,  141,  123  N.  W.  76:), 
holding  that  order  establishing  drainage  district  and  directing  that  cost  of 
improvement  be  made  at  expense  of  lands  benefited  is  appealable. 

70  L.  R.  A.  450,  STATE  EX  REL.  COLEMAX  v.  KELLY,  71  Kan.  811,  81  Pat. 

450,  6  Ann.  Cas.  298. 
Interpretation   of  amhiguons   statutes. 

Cited  in  Dunton  v.  People,  36  Colo.  132,  87  Pac.  540,  holding  that  to  determine 
the  intention  of  the  legislature  in  enacting  a  carelessly  worded  statute  it  is 
necessary  to  consider  the  conditions  which  demanded  its  enactment  and  its 
consequent  purposes;  Howard  Mills  Co.  v.  Schwartz  Lumber  &,Coal  Co.  77  Kan. 
605,  18  L.R.A. (X.S.)  360,  95  Pac.  559,  holding  that  in  considering  the  application 
of  a  statute  to  certain  mills  the  court  will  take  judicial  notice  of  conditions  and 
circumstances  attendant  at  the  time  of  enactment  of  the  statute. 
Judicial  notice  of  \\«-l!  known  facts. 

Cited   in   Copper   Queen   Consol.   Min.   Co.  v.   Territorial   Bd.  of   Equalization, 
9  Ariz.  398,  84  Pac.  511,  holding  that  courts  will  take   judicial  notice  of  the 
custom  of  the  board  of  equalization  of  raising  or  lowering  property  valuation 
without  hinderance  from  any  source  for  a  period  of  eighteen  years. 
State   appropriation    for   internal   improvement. 

Cited  in  State  v.  Lawrence,  79  Kan.  277,  100  Pac.  485  (dissenting  opinion), 
on  invalidity  of  an  appropriation  of  state  money  for  internal  improvements. 

Distinguished  in  Garden  City,  G.  &  N.  R.  Co.  v.  Nation,  82  Kan.  349,  108  Pac. 
102,  where  statute  authorized  local  governments  to  issue  bonds  in  aid  of  rail- 
road enterprises. 

70  L.  R.  A.  464,  RUSH  v.  BUCKLEY,  100  Me.  322,  61   Atl.  774,  4  Ann.  Cas. 

318. 
Report  of  case  on   the  evidence  as  waiving  rules  of   pleading-. 

Cited  in  Robbins  v.   Bangor  R.  &   Electric   Co.   100   Me.  498,   1   L.R.A.(N.S.) 
965,  62  Atl.  136,  holding  it  unnecessary  to  consider  technical  questions  of  pro- 
cedure and  pleading  where  case  comes  up  on  report. 
Liability   of   magistrate   of   general    jurisdiction    for   false    imprisonment. 

Cited  in  Feld  v.  Loftis,  240  111.  107,  88  X.  E.  281,  holding  that  process 
under  a  writ  from  a  justice  having  general  jurisdiction  of  the  subject  matter 
constitutes  full  justification  of  the  serving  officer,  the  issuing  magistrate  and 
the  complaining  witness. 

Distinguished  in  Stuart  v'.  Chapman.  104  Me.  25,  70  Atl.  1069,  where  hearing 
magistrate  had  no  power  to  hear  or  determine  the  case  or  no  jurisdiction  ot 
person  with  authority  to  issue  capias. 
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70  L.  R.  A.  472,  BROWN  v.  GERALD,  100  Me.  351,  109  Am.  St,  Rep.  526,  61 

Atl.   785. 
Public  use. 

Cited  in  Northern  P.  R.  Co.  v.  Boynton,  17  N.  D.  207,  115  N.  W.  673,.  holding 
under  statutes  that  property  reasonably  necessary  for  the  construction,  main- 
tenance or  operation  of  a  railroad  may  be  taken  by  eminent  domain. 

Cited  in  notes  (21  L.R.A.  (N.S.)  544)  on  eminent  domain;  combination  of 
public  and  private  uses;  (35  L.R.A.(N.S. )  646)  on  constitutionality  of  statute 
conferring  eminent  domain  on  other  than  railroad  for  spur  or  lateral  track. 

Disapproved  in  Potlatch  Lumber  Co.  v.  Peterson,  12  Idaho,  784,  118  Am.  St. 
Rep.   233,   88   Pac.   426,   holding  that   the   removal    of   valuable   lumber   and   the 
development  of  a  vast  timber  tract  is  such  a  "public  benefit"  as  authorizes  exer- 
cise of  eminent  domain  to  improve  stream  to  be  used  to  carry  off  logs. 
Mill   and   power   developments. 

Cited  in  Howard  Mills  Co.  v.  Schwartz  Lumber  &  Coal  Co.  77  Kan.  609,  18 
L.R.A.  (N.S.)  361,  95  Pac.  559,  holding  that  a  milling  concern  which  holds 
itself  out  to  manufacture  flour  and  feed  on  common  terms  to  any  applicant 
at  a  fixed  equal  rate  of  exchange  or  charge,  though  not  under  public  control 
lias  no  right  to  exercise  power  of  eminent  domain :  Minnesota  Canal  &  Power 
Co.  v.  Koochiching  Co.  97  Minn.  448,  5  L.R.A. (N.S.)  647,  107  N.  W.  405,  7 
Ann.  Cas.  1182,  holding  that  eminent  domain  cannot  be  exercised  in  aid  of  a 
water  power  plant  though  such  is  not  the  law  as  applied  to  electrical  power 
plants:  State  ex  rel.  Harlan  v.  Centralia-Chehalis  Electric  R.  Power  Co.  42 
Wash.  639,  7  L.R.A.  (N.S.)  202,  85  Pac.  344,  holding  that  a  street  car  company 
may  condemn  land  for  power  purposes  in  order  to  operate  as  a  public  carrier 
though  its  charter  authorizes  other  undertakings  that  are  purely  private; 
Tacoma  v.  Nisqually  Power  Co."  57  Wash.  426,  107  Pac.  199,  holding  that  a  city 
power  plant  will  not  be  precluded  from  exercise  of  eminent  domain  merely  be- 
cause it  incidentally  sells  excess  power  to  private  consumers;  Walker  v. 
Shasta  Power  Co.  19  L.R.A.  (N.S.)  732,  87  C.  C.  A.  660,  160  Fed.  860,  holding 
that  merely  because  a  corporation  intends  to  engage  in  a  private  use  in  addition 
to  its  public  use  it  will  not  be  denied  the  exercise  of  eminent  domain  in  further- 
ance of  the  latter  use. 
Famishing  of  electricity. 

Approved  in  State  ex  rel.  Harris  v.  Superior  Ct.  42  Wash.  666,  5  L.R.A. 
(N.S.)  673,  85  Pac.  666,  7  Ann.  Cas.  748,  holding  that  private  property  cannot 
be  taken  to  further  the  enterprise  of  supplying  light  and  car  service  to  mu- 
nicipality together  with  a  general  sale  of  electricity. 

Cited  in  Deerfield  River  Co.  v.  Wilmington  Power  &  Paper  Co.  83  Yt.  552, 
77  Atl.  862,  holding  that  furnishing  of  electricity  for  light  is  public  use. 

Cited  in  note  (2  L.R.A. (N.S.)  842)  on  generation  of  electricity  for  sale  for 
power  as  public  purpose. 

Distinguished  in  Webstar  v.  Susquehanna  Pole  Line  Co.  112  Md.  428,  76  Atl. 
254,  21  Ann.  Cas.  357,  holding  that  furnishing  of  electric  power  is  public 

use. 

Disapproved  in  Nolan  v.  Central  Georgia  Power  Co.  134  Ga.  209,  67  S.  E.  656, 
holding  that  the  generation  of  electricity  for  supplying  the  public  with  heat, 
light  and  power  on  equal  terms  subject  to  government  control  is  a  public 
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use  authorizing  exercise  of  eminent  domain;  Helena  Power  Transmission  Co.  v. 
Spratt,  35  Mont.  123,  8  L.R.A.  (N.S.)  570,  8S  Pac.  773,  10  Ann.  Cas.  1055, 
holding  that  land  may  be  flooded  by  a  dam  constructed  to  supply  mines  with 
electricity  and  for  use  by  the  general  public  such  enterprise  being  a  public 
benefit;  Wisconsin  River  Improv.  Co.  v.  Pier,  137  Wis.  336,  21  L.R.A. (N.S.) 
548,  118  N.  W.  857,  holding  that  the  supplying  of  electrical  power  generally 
to  the  public  authorizes  condemnation  of  land  to  be  used  in  making  a  dam  to 
supply  power  for  machinery. 
Judicial  power  over  eminent  domain. 

Cited  in  note    (22   L.R.A.  (X.S.)    30,   37,  38,   43,  45.   47-49,   52,  54,   66,  79,  80, 
39,  137,   138,   149)    on  judicial  power   over  eminent  domain. 
Duty  of  public  service  corporation  to   public. 

Cited  in  Kiinball   v.  North   East  Harbor   Water   Co.   107   Me.   469,   32   L.R.A. 
(N.S.)     807,    78    Atl.    865,    holding    that    corporation    chartered    for    purpose    of 
supplying  water  for  domestic  purposes  may  be  compelled  to  furnish  supply  for 
running  of  elevator  in  hotel. 
Effect   of   charter   powers*  oil   right  of   eminent   domain. 

Cited   in   Great   Falls   Power   Co.   v.   Webb,    123   Tenn.   596,    133   S.    W.   1105, 
holding   that    right   or    power   of   corporation   to   condemn    land    is   not   defeated 
by  incidental  charter  power  to  engage  in   private  enterprises. 
A'otice   in   eminent   domain    proceeding's. 

Cited  in  Lancaster  v.  Augusta  Water  Dist.  108  Me.  141,  79  Atl.  463,  Ann.  Cas. 
1913A,  1252,  holding  that  owners  of  land  condemned  are  not  entitled  to  notice 
or  hearing  upon  expediency  or  necessity  of  taking. 

70  L.  R.  A.  485,  BALTIMORE  HUMANE  IMPARTIAL   SOC.  v.   PIERCE,   100 

Md.  520,  108  Am.  St.  Rep.  450,  60  Atl.  277. 
Validity  of  contracts   with  charitable  home  societies. 

Cited  in  Order  of  St.  Benedict  v.  Steinhauser,  179  Fed.  147,  holding  that  a 
contract  by  which  an  old  man  went  into  a  charity  home  under  agreement  to 
turn  over  to  it  all  his  property,  is  not  against  public  policy  and  passes  title  to 
all  property  acquired  by  him  as  a  result  of  his  earnings  up  to  the  time  of  his 
death:  Steinhauser  v.  Order  of  St.  Benedict,  114  C.  C.  A.  249,  194  Fed.  297,  hold- 
ing that  agreement  by  priest  joining  monastic  order  to  turn  over  to  order  after- 
acquired  property  is  unenforceable. 

79  L.  R.  A.  489,  CRAWFORD  v.  UNITED  R.  &  ELECTRIC  CO.  101  Md.  402,  61 

Atl.   287. 
Duty  to  provide  safe  custody  of  appliances. 

Cited  in  Maryland,  D.  &  V.  R.  Co.  v.  Brown,  109  Md.  322,  71  Atl.  1005,  hold- 
ing master  liable  for  injury  to  servant  from  the  escape  of  an  engine  onto  the 
main  track  due  to  failure  of  master  to  supply  safe  custody  of  engines  under 
steam  on  side  tracks;  Reed  v.  Norfolk  &  W.  R.  Co.  162  Fed.  755,  holding  that 
a  railroad  company  must  affirmatively  show  the  use  or  custody  of  a  car  between 
the  time  of  its  inspection  and  the  time  of  injury  and  is  liable  for  any  injury 
caused  by  failure  to  properly  guard. 
Duty  of  Inspection. 

Cited  in  Ferrari  v.  Beaver  Hill  Coal  Co.  54  Or.  229,  102  Pac.  1016,  holding 
that  whether  the  necessity  of  supplying  a  system  of  inspection  is  necessary  in 
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a  case  of  doubt  as  to  the  requisite  amount  of  hazard  in  the  work  is  a  question 
for  the  jury. 

Distinguished  in  Consolidated  Gas  Electric  Light  &  P.  Co.  v.   Chambers,   112 
Md.    337,   26    L.R.A.  (N.S.)    .313,    75    Atl.   241,    where    the    safety    of   the    servant 
injured   did   not  depend   on   the   conduct   of   another   servant,   but  upon   his   own 
care  in  inspecting  his  place  of  work. 
Sufficiency  of   instructions. 

Cited  in  Wolf  v.  Shriver,  109  Md.  298,  72  Atl.  411,  holding  prayer  properly 
granted  where  it  states  the  legal  propositions  applicable  to  the  case  in 'con- 
formity with  decisions  of  the  court. 

70  L.  R.  A.  497,  ARNSPERGER  v.  CRAWFORD,  101  Md.  247,  61  Atl.  413. 
Right   to  appeal    from   judgment   of  circuit   court    sitting   as   an    appellate 
court. 

Cited  in  Hendrick  v.  State,  115  Md.  562,  81  Atl.  18,  holding  that  if  appeal 
is  taken  from  action  of  justice  of  peace  under  statute,  judgment  of  circuit 
court  is  final,  if  it  had  jurisdiction  over  subject  matter  and  parties;  Smith 
Premier  Typewriter  Co.  v.  Westcott,  112  Md.  152,  75  Atl.  1052,  holding  that 
a  judgment  of  a  circuit  court  affirming  a  judgment  of  a  justice  of  the  peace  is 
not  appealable  in  the  absence  of  statutory  provision  where  the  courts  have 
jurisdiction. 
Public  use. 

Cited  in  Webster  v.  Susquehanna  Pole  Line  Co.  112  Md.  431,  76  Atl.  254,  21 
Ann.  Cas.  357,  holding  that  supplying  electric  power  for  energy  to  public  gen- 
erally is  public  use;  Bond  v.  Baltimore,  116  Md.  689,  82  Atl.  978,  holding  that 
statute  providing  for  condemnation  of  land  for  public  highway  is  valid  as 
providing  land  for  public  use;  WTebster  v.  Susquehanna  Pole  Line  Co.  112  Md. 
425,  76  Atl.  254,  holding  that  a  corporation  for  supplying  electrical  power 
generally  to  the  public  subject  to  public  regulation  is  a  public  use  entitled  to 
exercise  power  of  eminent  domain. 
Effect  of  acquiescence  in  validity  of  statute. 

Cited   in   Somerset  County   v.   Pocomoke   Bridge  Co.   109   Md.   8,   71   Atl.   462, 
16   Ann.   Cas.   874,   holding   that   long   acquiescence   in   the   constitutionality    of 
an  act  requiring  county  to  pay  an  annual  tax  will  not  estop  the  county  officers 
from  questioning  its  constitutionality. 
Judicial   power  over  eminent  domain. 

Cited  in  notes  (22  L.R.A.(N.S.)  24,  31,  32,  39,  41,  45,  47,  52,  54,  99,  108) 
on  judicial  power  over  eminent  domain. 

70  L.  R.  A.  503,  MATTSON  v.  MINNESOTA  &  N.  W.  R.  CO.  95  Minn.  477,  111 

Am.  St.  Rep.  483,  104  N.  W.  443,  5  Ann.  Cas.  498. 
Inability    for   injury    from    dangerous    instrumentalities. 

Cited  in  Nashville  Lumber  Co.  v.  Busbee,  100  Ark.  90,  38  L.R.A.(N.S.)  761, 
139  S.  W.  301,  holding  that  mill  owner  is  liable  for  injury  to  child  caught  in 
dangerous  machinery  outside  mill  walls,  near  street,  where  children  are  accus- 
tomed to  play,  if  he  knew  of  danger;  Ferrell  v.  Dixie,  157  N.  C.  534,  37  L.R.A. 
(N.S.)  66,  73  S.  E.  142,  holding  that  corporation  which  permits  guy  wire  to 
get  loose  and  hang  against  wire  carrying  deadly  current,  at  place  where  children 
come  to  play,  will  be  liable  for  death  of  child  coming  in  contact  with  wire, 
though  he  be  trespasser;  Anderson  v.  Settergren,  100  Minn.  298,  111  N.  W.  279, 
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holding  that  one   selling  a   gun   and   ammunition  to  a  minor  may   be  liable  for 
injury    resulting   therefrom. 

Distinguished  in  Ellington  v.  Great  Northern  R.  Co.  96  Minn.  183,  104  N.  W. 
827,  holding  that  rule  as  to  unprotected  dangerous  instrumentalities  does  not 
apply  where  child  was  injured  by  moving  cars,  while  trespassing  on  railway 
track;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  205,  19  L.R.A.  (N.S.') 
1158,  122  Am.  St.  Rep.  503,  83  N.  E.  60,  11  Ann.  Cas.  981,  holding  waterworks 
company  not  liable  for  death,  by  drowning  in  reservoir  of  water  on  its  premises, 
of  an  infant  who  comes  upon  the  premises  without  their  invitation  or  knowl- 
edge; Galveston.  H.  &  S.  A.  R.  Co.  v.  Carrie,  100  Tex.  148,  10  L.R.A.  (N.S.) 
394,  96  S.  W.  1073,  holding  master  not  liable  where  employee  turned  com- 
pressed air  blast  upon  another  employee  for  sport  and  thereby  caused  an 
injury  resulting  in  his  death;  Jones  v.  Hoge,  47  Wash.  667,  14  L.R.A. (N.S.) 
219,  125  Am.  St.  Rep.  915,  92  Pac.  433;  Slater  v.  Advance  Thresher  Co.  97  Minn. 
314,  5  L.R.A.  (N.S.)  603,  107  N.  W.  133,— holding  that  an  automobile  is  not 
such  a  dangerous  instrumentality  as  to  render  owner  liable  for  injury  therefrom 
under  rule  applying  to  such  instrumentalities. 
Care  commensurate  to  rtiins«?r. 

Cited  in  Brittingham  v.  Stadiem.  151  N.  C.  302,  66  S.  E.  128,  holding  that 
those  who  deal  in  dangerous  articles  are  held  to  degree  of  care  commensurate 
with  their  dangerous  character;  Wiita  v.  Interstate  Iron  Co.  103  Minn.  309, 
16  L.R.A.  (N.S.)  138,  115  N.  W.  169,  holding  that  reasonable  care  requires  a 
degree  of  care  commensurate  with  the  character  of  the  article,  and  the  circum- 
stances of  its  use. 

Care   requisite   in   keepingr   of    liiuh    explosives. 

Cited  in  Wood  v.  McCabe,  351  N.  C.  459,  66  S.  E.  433,  holding  railroad  con- 
tractors liable  for  injury  to  boy  employed  to  pick  up  dynamite  sticks;  Olson 
v.  Gill  Home  Invest.  Co.  58  Wash.  156,  27  L.R.A.  (N.S.)  884,  108  Pac.  140, 
holding  that  property  owner  is  liable  for  injury  caused  to  boy  resulting  from 
leaving,  in  violation  of  ordinance,  sticks  of  dynamite  in  unlocked  shanty  in 
vacant  lot  where  he  knew  boys  came  to  play;  Anderson  v.  Smith,  104  Minn.  42. 
115  N.  W.  743,  holding  master  charged  with  a  high  degree  of  care  to  protect 
employees  from  injury  from  dynamite  stored  on  the  premises. 

Cited  in  note    (123  Am.  St.   Rep.  578)    on  duty  and  liability  of  land  owners 
to  adjoining  proprietors  in  use  and  storage  of  explosives. 
Imputed   negligence. 

Cited  in  Neff  v.  Cameron,  213  Mo.  362,  18  L.R.A.  (NJS.)  324,  127  Am.  St. 
Rep.  606,  111  S.  W.  1139,  holding  that  negligence  of  parent  cannot  be  imputed 
to  child  suing  in  his  own  right  for  an  injury  to  him. 

Cited  in  note    (110  Am.  St.  Rep.  284)    on   imputed  negligence. 

Distinguished  in  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  98  Minn.  297,  108  N. 
W.  517,  holding  that  negligence  of  father  will  bar  recovery  for  injury  of  minor 
child  in  action  by  the  father  for  his  own  benefit. 

70  L.  R.  A.  510,  KELLOGG  v.  LOWE,  38  Wash.  293,  80  Pac.  458. 
Constructive  eviction  by  enforcement  of  restrictions  on   use  of  premise*. 

Cited  in  note  (2  L.R.A. (N.S.)  974)  on  eviction  of  tenant,  by  enforcement  by 
public  officials  of  restrictions  on  use  of  premises. 

Saloon    lease. 

Cited  in  Lawrence  v.  White,  131  Ga.  847,  19  L.R.A. (N.S.)    970,  63  S.  E.  631. 
15  Ann.  Cas.  1097,  holding  that  the  passage  of  a  law  prohibiting  sale  of  liquor 
L.  R.  A.  Au.  Vol.  VI.— 84. 
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does  not  entitle  lessee  of  a  hotel  property  to  a  reduction   of  rental   where  the 
property  contains  a  bar-room  subject  to  subleasing. 

70  L.  R.  A.  513,  REEVES  v.  SOUTHERN  R.  CO.  121  Ga.  561,  40  S.  E.  674,  2 

Ann.   Gas.  207. 
Residence    of    foreign    corporation    for    purposes    of    suit. 

Cited  in  Bristol  v.  Brent,  38  Utah,  65,  110  Pac.  356,  to  the  point  that  in  order 
to  give  court  of  one  state  jurisdiction  over  corporation  of  another  state,  cor- 
poration must  be  doing  business  in  state  where  legal  process  is  served  upon 
agent;  Bell  v.  New  Orleans  &  X.  E.  R.  Co.  2  Ga.  App.  818,  59  S.  E.  102,  hold- 
ing that  service  of  process  on  a  foreign  corporation  sufficient  to  give  local  courts 
jurisdiction  for  rendition  of  a  judgment  may  be  legally  had  by  handing  a  copy 
personally  to  local  agent. 
—  Venue  of  action. 

Followed  without  discussion  in  Southern  R.  Co.  v.  Grizzle,  124  Ga.  740,  110 
Am.  St.  Rep.  191,  53  S.  E.  244;  Hawkins  v.  Fidelity  &  C.  Co.  123  Ga.  722,  51 
S.  E.  724.  Cited  in  Wiar  v.  Wabasli  R.  Co.  151  Iowa,  123,  130  N.  \V.  794,  hold- 
ing that  railway  company  is  not  resident  of  city  through  which  it  passes  in  such 
sense  as  to  preclude  it  from  exercising  right  to  change  of  venue  from  superior  to 
district  court;  Bracewell  v.  Southern  R.  Co.  134  Ga.  538,  68  S.  E.  98;  Lytle  v. 
Southern  R.  Co.  3  Ga.  App.  221,  59  S.  E.  595, — holding  that  the  statute  requir- 
ing suit  to  be  brought  against  nonresident  railway  corporation  in  the  county 
where  cause  originated  does  not  apply  to  a  suit  in  tort  for  non-delivery  of 
cattle  in  another  state;  Cincinnati,  JST.  O.  &  T.  P.  R.  Co.  v.  Pless,  3  Ga.  App. 
405,  60  S.  E.  8,  holding  that  a  foreign  non-resident  corporation  is  except  as 
provided  to  the  contrary  by  statute  subject  to  suit  in  any  county  in  this  state 
in  which  it  can  be  served  or  where  it  submits  to  jurisdiction  by  general  ap- 
pearance; Morris  v.  George,  3  Ga.  App,  413,  59  S.  E.  1116,  holding  that  resi- 
dent and  non-resident  joint  obligors  may  be  sued  in  any  county  in  the  state, 
in  which  jurisdiction  can  be  obtained  over  the  non-resident;  Wright  v.  Southern 
R.  Co.  7  Ga.  App.  545,  67  S.  E.  272,  holding  that  the  venue  for  action  against 
a  non-resident  foreign  corporation  as  to  a  cause  arising  outside  limits  of  the 
state  may  be  located  in  any  county  in  the  state  in  which  service  can  be  had; 
Deatrick  v.  State  L.  Ins.  Co.  107  Va.  612,  59  S.  E.  489,  holding  that  a  foreign 
insurance  company  cannot  be  sued  in  one  county  by  service  in  another  county  on 
its  agent,  on  a  policy  on  the  life  of  a  person  who  did  not  reside  in  the  former 
county  either  at  time  of  execution  of  policy  or  at  time  of  death. 
Jurisdiction  of  state  courts  over  foreign  corporations. 

Annotation  cited  in  Bradbury  v.  Chicago,  R.  I.  &  P.  R.  Co.  149  Iowa,  59,  40 
L.R.A. (N.S.)   690,  128  N.  W.  1,  holding  that  state  courts  may  take  jurisdiction 
of  action  by  employee  to  recover  damages  from  railroad  companies  for  personal 
injuries   arising  under   federal   employer's   liability   act. 
Suit  by  nonresident   against   foreig'ii   corporation. 

Cited  in  Harvey  v.  Thompson,  128  Ga.  154,  9  L.R.A. (X.S.)  769,  119  Am.  St. 
Rep.  373,  57  S.  E.  104  (on  certification  from  2  Ga.  App.  571,  60  S.  K.  11), 
holding  that  judgment  rendered  in  an  attachment  and  garnishment  had  under 
service  on  a  foreign  corporation  temporarily  here,  as  garnishee  in  favor  of  a 
non-resident  garnishor  against  a  non-resident  debtor  is  valid  and  binding. 
Status  of  foreijrn  corporation  doing'  business  within  the  state. 

Cited  in  Hannis  Distilling  Co.  v.  Baltimore,  114  Md.  685,  80  Atl.  319,  holding 
that  foreign  corporations  which  are  permitted  to  carry  on  business  in  state  can 
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claim  no  other  or  greater  rights  than  those  accorded  the  domestic  corpora- 
tions; Showen  v.  J.  L.  Owens  Co.  158  Mich.  331,  133  Am.  St.  Rep.  376,  122 
N.  W.  640,  on  the  status  of  a  foreign  corporation  doing  business  within  the 
state. 

Implied  assent   to  service   on  agents. 

Cited  in  Central  R.  Co.  v.  Eichberg,  107  Md.  372,  14  L.R.A.  (N.S.)  392,  68  Atl. 
690,  holding  that  a  foreign  corporation  which  goes  into  former  state  to  transact 
business  is  presumed  to  assent  to  statutory  method  of  service  the  same  as 
though  it  had  expressly  provided  for  service  on  its  agent. 

70  L.  R.  A.  554,  GREER  v.  NEWLAND,  70  Kan.  310..  109  Am.  St.  Rep.  424,  77 

Pac.  98,  78   Pac.   835. 
Action    by   mortgagee   against    factor   receiving;   mortgaged    chattels. 

Cited' in  note   (109  Am.  St.  Rep.  452)   on  right  of  mortgagee  to  recover  mort- 
gaged property  or  damages  from  factors. 
l*iL-.li  i   to  waive  tort  and  Mae  in  assumpsit. 

Cited  in  notes  (109  Am.  St.  Rep.  432;  134  Am.  St.  Rep.  196)  on  right  to 
waive  tort  and  sue  in  assumpsit. 

70  L.  R.  A.  558,  LOUISVILLE   GAS   CO.  v.   KENTUCKY  HEATING   CO.   117 
Ky.  71,  111  Am.  St.  Rep.  225,  77  S.  W.  308,  4  Ann.  Cas.  355. 

Later  phase  of  same  case  in  Louisville  Gas  Co.  v.  Kentucky  Heating  Co.  132 
Ky.  437,  111  S.  W.  374. 
Property    rights    as    to    minerals    in    place. 

Cited  in  Calor  Oil  &  Gas  Co.  v.  Franzell,  128  Ky.  728,  36  L.R.A. (N.S.)  461, 
109  S.  W.  328,  holding  that  rival  gas  companies  drawing  from  same  supply 
are  not  restricted  as  to  their  use  of  gas  so  long  as  it  is  not  wasteful  and  each 
has  a  right  to  supply  any  market  anywhere;  Louisville  Gas  Co.  v.  Kentucky 
Heating  Co.  132  Ky.  441,  111  S.  W.  374,  holding  as  to  gas  in  place  the  producers 
had  no  property  rights  of  an  individual  nature. 

Distinguished  in  Hambly  v.  Dawson  Spring,  126  Ky.  455,  12  L.R.A. (N.S. ) 
1167,  104  S.  W.  259,  holding  that  a  street  easement  does  not  authorize  the  city 
to  put  in  wells  to  tap  a  mineral  water  supply  under  the  abutter's  land  merely  for 
the  purpose  of  giving  the  public  free  use  of  such  water. 

70  L.  R.  A.  562,  LEHMAN,  S.  &  CO.  v.  MORGAN'S  L.  &  T.   R.   &  S.   S.  CO. 

115  La.  1,  112  Am.  St.  Rep.  259,  38  So.  873,  5  Ann.  Cas.  818. 
Necessity  of  carriers  explain!  115*  canse  of  loss. 

Distinguished  in  J.  D.  Simms  &  Sons  v.  New  Orleans  &  N.  E.  R.  Co.  122  La. 
269,  47  So.  602,  where  shipper  waived  the  right  to  hold  carrier  to  its  common 
law  liability  and  failed  to  prove  gross  negligence  of  carrier. 

70  L.  R.  A.  567,  PERU  v.  BARRETT,  100  Me.  213,  109  Am.  St.  Rep.  494,  60  Atl. 

968. 
Sufficiency  of  complaint  for  statutory  cause  of  action. 

Cited  in  Karahalies  v.  Dukais,  108  Me.  530,  81  Atl.  1011,  holding  that  where 
public  statute  is  applicable  to  case,  it  is  sufficient  that  pleading  of  party  who 
seeks 'to  rely  upon  statute  shall  set  forth  facts  which  bring  case  within  statute; 
Sherwood  v.  Stephens,  13  Idaho,  406,  90  Pac.  345,  holding  that  to  entitle  a 
person  to  a  cause  of  action  under  a  private  fish  pond  statute  he  must  state  facts 
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sufficient  to  show  that  his  ponds  were  private  and  stocked  with  fish  within  the 
provisions  of  the  statute. 
A'iolation  of  ferry  franchise. 

Cited  in  Hatten  v.  Turman,  123  Ky.  848,  97  S.  W.  770,  holding  that  a  trans- 
portation of  customers  across  river  within  ferry  limits  is  an  interference  with 
ferry  franchise,  though  no  fare  is  charged,  the  profits  from  sales  being  equiva- 
lent. 

Cited  in  note   (30  L.R.A.  (N.S.)    463)    on   interference  with  ferry  franchise. 

70  L.  R.  A.  568,  CORBIN  v.  HOULEHAN,  100  Me.  246,  61  Atl.  131. 
Followed  without  discussion  in  Boehm  v.  Allen,  ]02  Me.  219,  66  Atl.    474. 

Interference   -with   interstate  commerce. 

Limited  in  State  v.  J.  P.  Bass  Pub    Co.   104  Me.  296,  20  L.R.A.  (N.S.)    497, 

71  Atl.    894.   holding   that   a    statute    prohibiting    liquor    advertisements    in   the 
state   as   applied   to   liquors   without   the   state   is   not   in   conflict   with   federal 
commerce   provision. 

70  L.  R.  A.  574,  ROGERS  v.  PORTLAND  &  B.  STREET  R.  100  Me.  86,  60  Atl. 

713. 
Estoppel  by  conduct. 

Cited  in  Stubbs  v.  Franklin  &  M.  R.  Co.  101  Me.  359,  64  Atl.  625,  holding  that 
a  railroad  officer  who  assists  in  negotiating  a  mortgage  of  a  part  of  the  road 
as  estopped  from  setting  up  a  claim  to  a  part  of  the  right  of  way  superior  to  the 
mortgage. 
—  As  affected  by  lack  of  intent  to  deceive. 

Cited  in  York  v.  Mathis,  103  Me.  77,  68  Atl.  746,  holding  that  an  association 
owning  a  building  is  estopped  from  disclaiming  an  assent  to  improvements  where 
its  conduct  indicated  assent  even  though  no  intent  to  deceive  existed. 

70  L.  R.  A.  579,  MISSOURI  K.  &  T.  R.  CO.  v.   MOTT,  98  Tex.  91,   81   S.  W. 

285. 
\Yliat    constitutes   nuisance. 

Cited  in  note    (32  L.R.A.  (N.S.)    522)    on  coal  yard  as  nuisance. 
——  Railway  structures. 

Cited  in  notes  (17  L.R.A. (N.S. )  1058)  on  smoke,  noise,  etc.,  incident  to 
ordinary  operation  of  railroad  as  a  "damaging"  of  property  within  constitutional 
provision  for  compensation;  (32  L.R.A. (N.S.)  371)  on  liability  of  railroad  for 
creating  nuisance;  (36  L.R.A. (N.S. )  518)  on  right  to  place  stock  yards  and 
pens  on  railroad  right  of  way. 

Distinguished  in  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Shaw,  99  Tex.  561,  6  L.R.A. 
(N.S.)    246,   122  Am.   St.   Rep.  663,   92   S.   W.   30,   where   the  use   of   the   right 
of  way  at  station  was  reasonable,  necessary  and  without  negligence. 
Effect  of  legislative  authority  on  liability   for  nuisance. 

Cited  in  note  (1  L.R.A.  (N.S.)  50,  125)  on  effect  of  legislative  authority  upon 
liability  for  private  nuisance. 

70  L.  R.  A.  598,  LELLIS  v.  MICHIGAN'  C.  R.  CO.  324  Mich.  37,  82  N.  W.  828. 
Duty   to   inspect   foreign   cars. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Merrill,  65  Kan.  443,  59  L.R.A.  714,  93 
Am.  St.  Rep.  287,  70  Pac.  358,  holding  that  the  failure  of  receiving  carrier  to 
discharge  duty  of  inspection  as  to  car  of  another  carrier,  severs  the  causal 
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connection    between    the    injury    to    former   employee    and   the    negligence   of   the 
latter. 

Cited  in  note    ( 130  Am.   St.  Rep.  47 )    on  duty  of  railroad  company  to  inspect 
cars  not  owned  by  it. 
Car   Inspector  as   fellow   servant    of   switchman. 

Cited  in  Wight  v.  Michigan  C.  R.  Co.  161  Mich.  231,  126  N.  W.  414    (dissent- 
ing opinion),  on  car  inspector  as  being  fellow  servant  of  switchman. 
Liability   for  injuries  to   servant    from   defectively   loaded   car. 

Cited  in  note  (13  L.R.A.  (N.S.)  387)  on  liability  of  railroad  to  employee  for 
injuries  caused  by  defectively  loaded  car. 

70  L.  R.  A.  600,  MILBOURNE  v.  ARNOLD  ELECTRIC  POWER  STATION  CO. 

140  Mich.  316,  103  N.  W.  821. 
Contributory   neg-lfg-eiice   from    riding;   in   an   exposed   position. 

Cited  in  Pickett  v.  Quincy,  0.  &  K.  City  R.  Co.  156  Mo.  App.  276,  137  S.  W. 
636,  holding  that  direction  by  engineer  to  fireman  to  "go  out  and  see  if  headlight 
is  burning  and  put  it  out"  was  order  to  fireman;  Gray  v.  Columbia  C.  R.  Co. 
49  Or.  21,  88  Pac.  297,  holding  that  an  employee  of  a  railroad  contractor  law- 
fully riding  on  train  over  uncompleted  road  is  not  guilty  of  contributory  negli- 
gence in  riding  on  tank  car  as  was  customary  in  such  cases. 
Contributory  negligence  in  protecting:  employer's  property. 

Cited  in  note  (2  L.R.A.(N.S.)  955)  on  negligence  in  attempting  to  save 
employer's  property. 

Distinguished  in  Taylor  v.  Home  Teleph.  Co.  163  Mich.  461,  31  L.R.A. (N.S.) 
387,  128  N.  W.  728,  holding  that  no  recovery  could  be  had  for  injury  caused  to 
person  by  stream  of  water  that  burst  from  city  water  main  where  such  person 
voluntarily  contributed  to  injury  by  attempting  to  close  window  in  order  to 
protect  property. 

70  L.  R.  A.  609,  MORGAN  v.  LAKE  SHORE  &  M.  S.  R.  CO.  138  Mich.  626,  101 

N.  W.  836. 
Riding;    in    exposed    position    an    contributory    negligence. 

Cited  in  Milbourne  v.  Arnold  Electric  Power  Station  Co.  140  Mich.  326,  70 
L.R.A.  606,  103  N.  W.  821  (dissenting  opinion),  on  the  inference  of  contributory 
negligence  from  the  unnecessary  occupation  of  platform  by  passenger ;  Lane  v. 
Choctaw,  O.  &  G.  R.  Co.  19  Okla.  337,  91  Pac.  883,  holding  passenger  entitled  to 
go  to  the  jury  on  question  of  contributory  negligence  from  riding  in  baggage 
car,  where  evidence  is  conflicting  as  to  an  opportunity  to  ride  in  proper  place. 

Cited  in  footnote  to  Jackson  v.  Natchez  &  W.  R.  Co.  70  L.R.A.  294,  which  holds 
excursionists  not  negligent  in  riding  home  on  platform  of  train  taking  them 
out  if  no  safer  position  can  be  obtained  because  of  crowd. 

Cited  in  note  (29  L.R.A. (N.S.)  327)  on  riding  on  platform  of  railroad  car 
as  negligence. 

Distinguished  in  Miller  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  135  Wis.  249,  17 
L.R.A. (N.S.)  161,  128  Am.  St.  Rep.  1021,  115  N.  W.  794,  where  at  time  of 
injury,  passenger  was  riding  as  a  matter  of  choice  on  an  unvestibuled  platform 
of  a  fast  train. 

70  L.  R.  A.  615,  GARRISON  v.  UNION  TRUST  CO.  139  Mich.  392,  111  Am.  St. 
Rep.  407,  102  N.  W.  978,  5  Ann.  Cas.  813. 
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70  L.  R.  A.  621,   LOHRSTORFER  v.   LOHRSTORFER,   140  Mich.   551,   104  X. 
W.  142. 

70  L.  R.  A.  627,  BARMORE  v.  VICKSBURG,  S.  &  P.  R.  CO.  85  Miss.  426,  38 

So.  210,  3  Ann.  Cas.  594. 

Subsequent  appeal  in  87  Miss.  276,  39  So.  1013. 
Responsibility  for  torts  of  servant   while  in  line  of  employment. 

Cited  in  Jefferis  v.  Chicago  &  X.  W.  R.  Co.  347  Iowa,  134,  124  X.  W.  367, 
holding  that  acts  of  defendant's  employees  performed  in  good  faith  in  employer's 
interest,  are  binding  upon  defendant;  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112 
Minn.  216,  30  L.R.A.(X.S.)  633,  140  Am.  St.  Rep.  470,  127  N.  W.  926,  holding 
that  in  action  for  injury  to  minor  by  being  thrown  from  train  by  brakoman 
defendant's  liability  was  for  jury;  Kwiechen  v.  Holmes  &  H.  Co.  106  Minn.  158, 
19  L.R.A.(N.S.)  260,  118  X.  W.  668  (dissenting  opinion),  on  liability  of 
master  for  acts  of  servant  while  in  the  line  of  employment  though  not  actually 
engaged  in  master's  work. 

Distinguished   in   Galveston,  H.   &   S.  A.   R.   Co,  v.   Currie,   100  Tex.   148.   10 
L.R.A.  (N.S.)    394,  96   S.  W.   1073,  where  railroad  employee  "as  a  jest"  turned 
compressed  air  hose  onto  another  employee  causing  death. 
Inability  of  master  entrusting;   dang'erons  appliance   to   servant. 

Cited  in  Black  v.  Rock  Island,  A.  &  L.  R.  Co.  125  La.  110,  26  L.R.A.  (X.S.) 
171,  51  So.  82,  holding  that,  a  company  in  intrusting  a  locomotive  to  a  servant 
to  operate  across  streets  places  in  his  hands  a  highly  dangerous  agency  the  re- 
sponsibility for  the  proper  operation  of  which  cannot  be  shifted  to  such  serv- 
ant; Lewis  v.  Mammoth  Min.  Co.  33  Utah,  278,  15  L.R.A. (N.S.)  442,  93  Pac. 
1 32,  holding  master  liable  to  servant  for  injury  caused  by  act  of  an  inexperienced 
servant  in  attempting  to  operate  a  donkey  engine  contrary  to  instructions. 

Cited  in  note  (10  L.R.A.  (X.S.)  369,  370,  372,  373,  403)  on  liability  for 
injury  by  servant  to  third  person  in  use  of  dangerous  agency. 

70  L.   R.  A.  642,   ILLINOIS  C.  R.   CO.  v.   SMITH,  85   Miss.   349,   107   Am.   St. 

Rep.  293,  37  So.  643. 
Persons    carried    may    refuse    to    transport. 

Cited  in  Birmingham  R.  Light  &  P.  Co.  v.  Anderson,  3  Ala.  App.  426,  57  So. 
103,  holding  that  common  carrier  of  passengers  must  accept  as  passenger?'  all 
persons  fit  to  be  carried,  without  discrimination. 

Cited   in   note    (26   L.R.A.(X.S.)    172)    on    duty   to   accept   as   passenger   one 
physically  or  mentally  disabled. 
Blind    persons. 

Cited  in  Illinois  C.  R.  Co.  v.  Allen,  121  Ky.  141,  89  S.  W.  150,  11  Ann.  Cas. 
970,  holding  carrier  justified  in  refusing  a  77  year  old  blind  man  a  ticket  unless 
lie  travelled  attended  where  he  in  making  several  car  changes  would  have  to 
rely  on  assistance  of  trainmen  or  chance  acquaintances. 

Cited  in  notes  (26  L.R.A.(N.S.)  173;  107  Am.  St.  Rep.  301)  on  right  of 
carrier  to  refuse  to  transport  blind  person. 

70  L.  R.  A.  645,  WOODSOX  v.  HOPKIXS,  85  Miss.  171,  107  Am.  St.  Rep.  275, 

37  So.  1000,  38  So.  298. 
Kiiforcement   of  contracts  agrainst    public-   policy. 

Cited  in  Rideout  v.  Mars,  99  Miss.  205,  35  L.R.A. (X.S.)  488,  54  So.  SOI, 
holding  that  administrator  of  insurance  agent  who  granted  rebate  on  premium 
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contrary  to  statute  may  on  ground  of  public  policy  compel  payment  of  unpaid 
portion  of  premium,  although  parties  were  in  pari  delic-to;  Rodge  v.  Kelly,  88 
Miss.  218,  11  L.R.A.(N.S.)  039,  117  Am.  St.  Rep.  733,  40  So.  552,  on  the  non- 
enforceability  of  usurious  loan  contracts  in  equity. 

Cited  in  note  (28  L.R.A.  (N.S.)  096)  as  to  whether  promise  by  third  party 
to  pay  claim  arising  out  of  performance  of  contract  is  tainted  by  its  illegality. 

70  L.   R.   A.   653,  NIXA   CANNING   CO.  v.  LEHMANN-HIGGINSON  GROCER 

CO.  70  Kan.  664,  79  Pac.  141. 
Implied   warranty   on   Male   by   sample. 

Cited  in  note  (29  L.R.A. (N.S.)  139,  140)  as  to  whether  sale  by  sample  excludes 
implied    warranty   other   than   of   conformity   thereto. 
Implied  warranty  of  fltness  of  food. 

Cited  in  note  (15  L.R.A.  (N.S.)  886)   on  implied  warranty  of  fitness  of  food. 

70  L.  R.  A.  607,  STOECKER  v.  NATIIANSON,  5  Neb.    (Unof.)    435,  98  N.  W. 

1061. 
Suffering's  in  jail  as  an  element  of  damage  for  false  imprisonment. 

Cited  in  Grimes  v.  Greenblatt,  47  Colo.  512,  107  Pac.  1111,  19  Ann.  Cas.  608, 
holding  that  in  an  action  for  malicious  prosecution  the  plaintiff  may  testify 
as  to  filthy  condition  of  jail  and  his  sufferings  while  held  therein,  as  an  element 
of  damages. 

Cited  in  note  (33  L.R.A.  (N.S.)  291)  on  condition  of  prison  and  treatment 
while  in  custody  as  elements  of  damages  in  action  for  malicious  prosecution  or 
false  imprisonment. 

70  L.  R.  A.  671,  STATE  EX  REL.  ROGERS  v.  MOORE,  76  Ark.  197,  88  S.  W.  881. 
jYecessary  expense  of  government. 

Cited  in  Rice  v.  Palmer,  78  Ark.  462,  96  S.  W.  396    (dissenting  opinion),  on 
'•\vhat   is  a  necessary   expense  of  government"   which  may   be  the   object  of   an 
appropriation. 
Power  of  legislature  to  declare   what  is. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Red  River  Levee  Dist.  No.  1,  81  Ark.  564, 
!H)   S.  W.   843,  on  the  absence  of  power  in  the  legislature  to  declare  a  certain 
appropriation  to  be  "a  necessary  expense  of  government." 
A'alidlty  of  tax   or  appropriation  acts. 

Cited  in  Ex  parte  Byles,  93  Ark.  617,  37  L.R.A. (N.S.)  776,  126  S.  W.  94, 
holding  that  statute  imposing  license  tax  of  $200  per  year  upon  peddlers  of 
lightning  rods,  is  not  void  for  making  arbitrary  and  unjust  classification. 

Cited  in  note   (14  L.R.A. (N.S.)    520)    on  validity  of  statute  or  ordinance  au- 
thori/ing  levy  of  taxes,   incurring  indebtedness,  or  appropriation  of  money  for 
two  or  more  purposes. 
Presumption    in   favor   of   validity   of   statute. 

Cited  in  Craig  v.  Russellville  Waterworks  Jmprov.  Dist.  84  Ark.  395,  105 
S.  \V.  807.  holding  that  it  will  not  be  presumed  conclusively  by  the  court  that 
the  legislature  followed  the  direction  of  the  constitution  that  in  creating  an 
improvement  district  the  consent  of  the  majority  of  the  property  owners  was 
obtained;  Stillwell  v.  Jackson,  77  Ark.  257,  93  S.  W.  71,  holding  it  the  duty 
of  a  court  to  uphold  a  statute  whore  it  appears  to  be  in  direct  line  with  the 
policy  of  the  constitution  and  not  in  coiiHict  therewith. 
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Cited  in  note  (40  L.R.A.  (X.S.)  36)  on  presumption  of  regularity  of  enact- 
ment of  enrolled  bill. 

70  L.  R.  A.  680,  LITTLE  ROCK  TRACTION  &  ELECTRIC  CO.  v.  McCASKILL, 

75  Ark.  133,  112  Am.  St.  Rep.  48,  86  S.  W.  997. 
liability   for   Interference   with    fire   extinguishment. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Lauer,  170  Ind.  G27,  39  L.R.A.  (X.S.) 
23,  96  N.  E.  758,  holding  railroad,  permitting  train  to  stand  on  crossing,  liable 
for  injury  to  private  property  through  inability  of  fire  apparatus  to  reach  fire; 
Clark  v.  Grand  Trunk  Western  R.  Co.  149  Mich.  408,  112  N.  W.  1121,  12  Ann. 
Cas.  559;  Louisville  &  N.  R.  Co.  v.  Scruggs,  161  Ala.  103,  23  L.R.A. (N.S.)  186, 
135  Am.  St.  Rep.  114,  49  So.  399  (dissenting  opinion), — on  liability  of  traction 
company  from  damage  proximately  resulting  from  severing  fire  hose  with  notice 
of  its  presence  on  track;  American  Sheet  &  Tin  Plate  Co.  v.  Pittsburgh  &  F.,. 
E.  R.  Co.  12  L.R.A. (X.S.)  388,  75  C.  C.  A.  47,  143  Fed.  796,  6  Ann.  Cas.  626, 
holding  railroad  company  not  liable  for  act  of  engineer  where  in  exercise  of 
his  best  judgment  he  in  order  to  avoid  another  train  ran  his  train  between 
a  fire  and  men  about  to  cross  tracks  to  put  it  out;  Chicago,  M.  &  St.  P.  R.  Co. 
v.  Hoiiren,  139  111.  App.  120,  holding  that  the  blocking  of  a  street  in  a  large 
city  so  that  a  fire  department  is  prevented  from  stopping  the  spread  of  a  fire 
is  negligence  the  result  of  which  could  be  fairly  foreseen. 

Cited  in  note  (12  L.R.A. (X.S.)  383)  on  duty  of  steam  or  street  railroad  to 
avoid  interference  with  extinguishment  of  fire. 

Distinguished  in  Lebanon,  L.  &  L.  Teleph.  Co.  v.  Lanham  Lumber  Co.  131  Ky. 
735,  21  L.R.A. (X.S.)  120,  115  S.  \V.  824.  18  Ann.  Cas.  106(5:  Volquardscn  v. 
Iowa  Teleph.  Co.  148  Iowa,  85,  28  L.R.A.  (X.S.)  558,  126  X.  W.  928,— whore 
the  work  of  extinguishment  had  not  commenced  and  there  was  no  proof  that 
the  delay  caused  affected  the  ultimate  result. 

70  L.  R.  A.  681,  COLORADO  &   S.   R.  CO.  v.  THOMAS,  33  Colo.  517.  81   Pac. 

801,  3  Ann.  Cas.  700. 
Duty     to    look    anil     listen     at     obstructed     crossing. 

Cited  in  Colorado  &  S.  R.  Co.  v.  Sonne,  34  Colo.  210.  83  Pac.  383.  holding  it 
the  duty  of  one  approacliing  railroad  crossing  to  look  and  listen  even  though 
view  be  obstructed;  Denver  City  Tramway  Co.  v.  Cobb,  90  C.  C.  A.  459,  164  Fed. 
43,  holding  where  view  at  one  point  is  obstructed,  it  is  duty  of  one  approaching 
track  to  look  when  view  becomes  unobstructed  before  track  is  reached. 
Contributory  nei£liu<Mire  in  crossing  rnilroml  track. 

Cited  in  Capital  Traction  Co.  v.  Crump,  35  App.  D.  C.  187,  holding  that 
person  about  to  cross  street  car  track  with  automobile  is  bound  to  look  for  ap- 
proaching car  immediately  before  going  upon  track;  Cotton  v.  \Villmar  &  S.  K. 
R.  Co.  99  Minn.  372,  8  L.R.A. (X.S.)  654,  116  Am.  St.  Rep.  422,  109  X.  \\  . 
835,  9  Ann.  Cas.  935,  holding  a  person  riding  in  livery  rig  driven  by  driver 
furnished  by  livery  stable  is  not  responsible  for  driver's  negligence  in  upproaeli- 
ing  railroad  crossing,  but  if  he  himself  fail  to  exercise  due  care  and  caution, 
and  if  his  negligence  contributes  approximately  to  the  accident  he  cannot  re- 
cover; Southern  R.  Co.  v.  Hansbrough,  107  Va.  747,  60  S.  E.  58,  holding  party 
cannot  recover  for  injury  at  railroad  crossing  where  he  was  guilty  of  con- 
tributory negligence,  and  instruction  was  erroneous  allowing  recovery  if  railroad 
could  have  avoided  injury  although  plaintiff'  was  negligent  and  such  conduct  con- 
tributed to  the  injury. 
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Cited  in  note  (37  L.R.A.  (N.S.)  142)  on  duty  of  one  approaching  railway 
crossing  as  to  place  and  direction  of  observation. 

Distinguished  in  Nichols  v.  Chicago,  B.  &  Q.  R.  Co.  44  Colo.  512,  98  Pac.  808, 
on  a  different  state  of  facts,  holding  pedestrian  not  guilty  of  contributory 
negligence  as  matter  of  law  in  attempting  to  cross  track  in  citv  where  train 
was  running  at  dangerous  and  unlawful  rate  of  speed  and  pedestrian  had  looked 
shortly  before  and  saw  track  was  clear  for  long  distance,  the  train  giving  no 
warning  of  its  approach. 
Inipmaltle  neR-lig-ence. 

Cited  in  Loso  v.  Lancaster  County,  77  Neb.  475,  8  L.R.A.  (N.S.)  632,  109  N. 
W.  752,  holding  where  person  riding  in  private  vehicle  is  free  from  contributory 
negligence,  the  negligence  of  the  driver  of  the  vehicle  is  not  imputed  to  such 
person,  there  being  no  privity  between  such  person  and  the  driver;  Shultz  v. 
Old  Colony  Street  R.  Co.  193  Mass.  316,  8  L.R.A. (N.S.)  605,  118  Am.  St.  Rep. 
502,  79  N.  E.  873,  9  Ann.  Gas.  402,  holding  negligence  of  driver  of  a  conveyance 
not  imputed  to  guest  riding  therein  where  in  entering  and  continuing  in  con- 
veyance guest  acted  with  reasonable  caution  and  had  no  ground  to  suspect  in- 
competency  and  no  cause  to  anticipate  negligence  on  part  of  driver  and  im- 
pending danger  although  in  part  produced  by  driver,  was  so  sudden  or  of  such 
a  character  as  not  to  permit  guest  to  do  any  act  for  his  own  protection;  Denver 
City  Tramway  Co.  v.  Martin,  44  Colo.  331,  98  Pac.  836,  on  imputability  of  neg- 
ligence of  husband  to  wife  who  is  riding  with  him. 

Cited  in  notes  (8  L.R.A. (N.S.)  636,  648,  671)  on  imputed  negligence  of 
driver  to  passenger;  (110  Am.  St.  Rep.  293)  on  imputed  negligence. 

70  L.  R.  A.  686,  FARRELL  v.  HAWLEY,  78  Conn.  150,  112  Am.  St.   Rep.  98, 

61   Atl.  502,  3  Ann.  Cas.   874. 
Ke«iulsition   of  accused   persons. 

Cited  in  Compton  v.  State,  152  Ala  76,  44  So.  685,  holding  where  affidavit 
before  a  magistrate  charging  person  demanded  with  having  committed  crime 
which  are  made  conclusive  evidence  of  guilt  of  the  accused  when  assailed  on 
habeas  corpus,  the  accused  could  not  require  court  in  state  where  arrested  to 
inquire  into  merits  of  crime  charged. 

Cited   in   note    (112    Am.    St.   Rep.    112,    121,    122,    137)    on    extradition    pro- 
ceedings. 
(  cmciusi  \  CIK-SS  of  governor's  warrant. 

Cited  in  People  ex  rel.  Genna  v.  McLaughlin,  145  App.  Div.  520,  130  N.  Y. 
Supp.  458,  to  the  point  that  governor's  determination  that  accused  was  fugitive 
from  justice  should  not  be  reviewed  by  habeas  corpus"  unless  it  was  shown  that 
there  was  no  evidence  before  governor  worthy  of  consideration;  Ross  v.  Crofutt, 
84  Conn.  373,  80  Atl.  90,  Ann.  Cas.  1912C,  1295,  holding  that  warrant  of 
governor  is  prima  facie  evidence  of  regularity  of  its  issue,  and  is  sufficient 
to  hold  accused  until  presumption  in  its  favor  is  overthrown  by  contrary 
proof. 

70  L.  R.  A.  691,  BOYER  v.  NORTHERN  P.  R.  CO.  8  Idaho,  74,  66  Pac.  826. 

Followed  without  discussion  in  8  Idaho,  81,  66  Pac.  1082. 
I {<•  si «!«•  !!<•«•   of  corporations. 

Cited  in  New  York  L.  Ins.  Co.  v.  Pike,  51  Colo.  243,  117  Pac.  899,  holding  that 
corporation  organized  under  laws  of  one  state  and  doing  business  in  another, 
is  not  resident  of  latter  state. 
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Venue  of  actions  njiniiisl    foreign    corporations. 

Cited  in  Equity  Life  Asso.  v.  Gammon,  119  Ga.  276,  46  S.  E.  100,  holding  where 
contract  was  made  in  a  state  with  a  foreign  corporation  having  no  agency 
therein  it  could  be  sued  in  any  county  where-  it  could  be  found ;  Waeehter  v. 
Atchison,  T.  &  S.  F.  R.  Co.  10  Cal.  App.  73,  101  Pac.  41,  holding  action  against 
foreign  corporation  need  not  necessarily  be  maintained  in  county  in  which  its 
principal  place  of  business  is  located  in  absence  of  statutory  provision  there- 
for. 

Cited  in  note  (70  L.R.A.  694)  on  locality  of  jurisdiction  of  state  court  over 
foreign  corporation. 

70  L.  R.  A.  704,  TENEMENT  HOUSE  DEPT.  v.  MOESC1IEX,   179  X.   Y.  32,3, 
103  Am.  St.  Rep.  910,  72  X.  E.  231,  1  Ann.  Cas.  439. 

Affirmed  in  203  U.  S.  583,  51  L.  ed.  328,  27  Sup.  Ct.  Rep.  781. 
Validity  of  tenement   house   regulations. 

Cited  in  Palmieri  v.  Antinozzi,  47  Misc.  238,  95  N.  Y.  Supp.  865,  on  authority 
of  tenement  iiouse  department  to  prescribe  requirements  for  tenement  houses. 

Distinguished  in  Bonnett  v.  Vallier,  136  Wis.  204,  17  L.R.A.  (X.S.)  492,  128 
Am.  St.  Rep.  1061,  116  X.  W.  885,  holding  it  within  police  power  of  state  to 
regulate  construction  and  maintenance  of  tenement  house,  but  holding  uncon- 
stitutional an  act  applying  alike  to  all  parts  of  the  state  where  conditions 
provided  for  in  the  act  do  not  exist  and  other  provisions  therein  pervading  entire 
act  effectively  intimidate  any  construction  of  buildings  for  such  purpose. 
Police  power. 

Cited  in  Xew  York  v.  Foster,  148  App.  Div.  262,  133  X.  Y.  Supp.  152,  holding 
that  ordinance  providing  that  all  dumb-waiter  shafts  etc.,  shall  be  inclosed  in 
fire  walls  is  not  retrospective,  but  is  valid  exercise  of  police  power;  Ewing  v. 
Chase,  37  App.  D.  C.  58,  holding  that  ordinance  requiring  changes  or  variations 
in  levels  of  floors  of  existing  theater  buildings  to  be  made  by  inclines,  and  not 
steps  is  constitutional;  Benz  v.  Kremer,  142  Wis.  8,  26  L.R.A. (X.S.)  S4Q,  125 
X.  W.  99,  upholding  act  regulating  location  of  bakeries  in  regard  to  street 
level. 

Cited    in   notes    (2    L.R.A.  (X.S.)    399)    on   change   of   ordinance   requiring   tire 
escapes  after  compliance  therewith;    (24  L.R.A.  (X.S.)    242)    on  power  of  health 
authorities  to  require  alteration  of  private  property   in  a  particular  manner. 
Test   of  constitntioiuility   of    statutes. 

Cited   in   State   ex   rel.  Scanlan   v.   Archibold,   146   Wis.   370,   131   N.   W.   895, 
holding  that  statute  is  to  be  tested  as  to  its  constitutionality   by   its    lan<;mi<:o 
in  light  of  such  matters  as  court  will  take  judicial  notii-e  of. 
Discrimination   as   to   locality. 

Cited  in  Re  Morgan,   114  App.   Div.  54,  99  X.  Y.  Supp.   775,  upholding  con- 
stitutionality of  law  making  applicable  only  as  to  certain  districts  a  law  making 
presumptive   evidence   against   a   registered  elector   information   obtained   on   in- 
vestigation as  to  residence  by  superintendent  of  elections. 
Judicial   notice. 

Cited  in  People  ex  rel.  Cohen  v.  Butler,  125  App.  Div.  388,  109  X.  Y.  Supp. 
900:    Grimmer   v.   Tenement    House    Dept.   134   App.    Div.   902.    119   X.    Y.    Supp. 
'812, — holding   court   would   judicially   notice   report   of   tenement   house   commis- 
sion to  advise  legislature  as  to  its  action  thereon. 
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70  L.  R.  A.  711,  RE  TOTTKX,  179  X.  Y.  112,  71  X.  E.  748,  1  Ann.  Cas.  900. 

Followed   without   discussion   in   Rogan   v.   Metropolitan   Sav.  Bank,   139   App. 
Div.  929,  124  X.  Y.  Supp.  1128. 
Questions  of   fact. 

Cited  in  Gordon  v.  Ashley,  191  X.  Y.  193,  83  X.  E.  686,  holding  when  one 
reasonable  mind  can  infer  from  all  the  evidence  that  a  controlling  fact  was 
proved,  while  another  reasonable  mind  can  infer  it  was  not  proved,  a  question 
is  presented  for  the  jury;  Tousey  v.  Hastings,  194  X.  Y.  82,  86  X.  E.  831; 
Hirsch  v.  Jones,  191  X.  Y.  198,  83  X.  E.  786, — holding  when  facts  proved  without 
dispute  to  require  the  exercise  of  reason  and  judgment,  so  that  one  reasonable 
mind  may  infer  that  a  controlling  fact  exists,  and  another  that  it  does  not 
exist,  there  is  a  question  of  fact. 
Irrevocable  trust. 

Cited  in  Webb's  Academy  &  Home  for  Shipbuilders  v.  Hidden,  118  App.  Div. 
718,  103  X.  Y.  Supp.  659,  holding  where  property  is  given  to  man  and  to  his 
wife  on  her  surviving  him  and  grantee  and  wife  make  stipulation  that  on  sur- 
vival of  wife,  property  will  be  deeded  to  a  corporation,  the  contract  or  stipu- 
lation remaining  in  custody  of  grantee  and  is  subsequently  abrogated  by  parties 
no  trust  arises  in  favor  of  corporation. 

Explained  in  Fowler  v.  Gowing,  152  Fed.  808,  holding  an  irrevocable  trust  in 
bank  stock  was  created  on  its  purchase  by  a  father  for  the  benefit  of  children, 
on  his  declaration  of  trust  to  bank  officers  at  time  of  purchase,  the  issuance 
to  him  as  trustee,  the  opening  of  an  account  in  bank  and  in  its  books  in  relation 
to  same,  the  opening  in  trustees  own  books  of  such  an  account,  declaring  trust 
and  charging  himself  as  trustee  and  other  acts  declaring  existence  in  prsesenti 
of  trust  and  intention  to  create  irrevocable  trust. 
Xeceswity  of  beneficiary's  knowledge  of  trust. 

Cited    in    note    (10    L.R.A.  (X.S.)    617)    on    necessity    of    beneficiary's    knowl- 
edge of  trust. 
Deposit   of   funds   in   saving's  bank   at*   creating1   trust. 

Cited  in  Thomas  v.  Xewburgh  Sav.  I'.nnk,  73  Misc.  311,  130  X.  Y.  Supp.  810, 
holding  that  where  one  deposits  money  -n  savings  bank  in  his  own  name  in  trust 
for  another,  question  whether  complete  and  irrevocable  trust  was  created  de- 
pends upon  intent  of  donor;  Hemmerich  v.  Union  Dime  Sav.  Inst.  205  X.  Y. 
370,  98  X.  E.  499,  Affirming  144  App.  Div.  415,  129  X.  Y.  Supp.  267,  holding 
that  deposit  by  person  of  his  own  money,  in  his  own  name  as  trustee  for  another, 
standing  alone,  does  not  establish  irrevocable  trust  during  depositor's  life- 
time; Lattan  v.  Van  Xess,  107  App.  Div.  395,  95  X.  Y.  Supp.  97,  holding  irrev- 
ocable trust  is  not  created  by  deposit  of  funds  in  savings  bank  in  name  of  de- 
positor in  trust  for  another  although  passbook  is  delivered  to  trustee;  Tierney 
v.  Fitzpatrick,  195  X.  Y.  434,  88  X.  E.  7oO,  Reversing  122  App.  Div.  624,  107 
X.  Y.  Supp.  527,  holding  inadmissible  declarations  by  a  depositor  after  money 
had  been  placed  in  a  savings  bank,  in  trust  to  the  effect  that  he  had  opened 
the  account  thus  because  he  already  had  as  much  money  in  the  bank  as  he  was 
permitted  to  have  in  his  own  name  and  course  thus  adopted  was  to  insure  his 
interest,  as  not  contemporaneous  with  and  characterizing  such  act;  Kelly  v. 
Beers,  194  X.  Y.  55,  128  Am.  St.  Rep.  543,  86  X.  E.  980,  holding  mere  form 
of  account  will  not  be  regarded  as  sufficient  to  show  intent  to  create  trust 
in  savings  bank  deposit  in  behalf  of  another  or  give  joint  ownership  of  the 
deposit,  but  such  trust  is  shown  where  a  mother  lias  savings  bank  deposit  in 
her  own  name  changed  to  that  of  herself  or  daughter  "or  the  survivor  of  them" 
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states  thereafter  that  fund  is  for  her  daughter's  benefit,  and  passbook  is  placed 
in  joint  and  equal  custody  of  both ;  Kelly  v.  Home  Sav.  Bank,  103  App.  Div. 
149,  92  X.  Y.  Supp.  578,  on  creation  of  trust  upon  change  of  savings  account  in 
name  of  mother  to  herself  and  daughter  or  survivor  of  them;  Moore  v.  Fingar, 
131  App.  Div.  401,  115  N.  Y.  Supp.  1035.  on  form  of  deposit  as  evidence  of 
intention  to  create  trust;  Re  Woltman,  120  App.  Div.  800,  105  N.  Y.  Supp.  665, 
on  creation  of  trust  by  deposit  by  testator  of  his  own  funds  in  name  of  another 
for  his  own  benefit;  Kelly  v.  Albany  Trust  Co.  124  App.  Div.  102,  108  N.  Y. 
Supp.  214  (dissenting  opinion),  on  creation  of  trust  by  deposit  of  funds  in 
savings  bank  for  benefit  of  another;  West  v.  McCullough,  123  App.  Div.  851, 
108  N.  Y.  Supp.  493  (dissenting  opinion),  on  creation  of  trust  by  deposit  of 
funds  in  savings  bank  for  depositor  and  wife. 

Cited  in   note    (105   Am.  St.   Rep.   741)    on  duties  of  savings  banks  as  to  de- 
posits in  trust  for  another. 
Effect  of  death   of  depositor. 

Cited  in  Wait  v.  Society  foi;  Political  Study,  68  Misc.  248,  123  X.  Y.  Supp. 
637,  holding  that  where  testatrix,  who  held  bank  books  in  her  name  as  trustee 
for  individuals  named,  did  not  revoke  trusts  before  death,  beneficiaries  take  as 
cestui  que  trustents;  Re  King,  51  Misc.  380,  101  X.  Y.  Supp.  279,  holding 
trust  established  where  funds  are  deposited  in  bank  in  trust  for  another, 
accompanied  by  statements  of  intention  that  funds  should  go  to  beneficiary 
and  depositor  dies  without  revocation;  Beakes  Dairy  Co.  v.  Berns,  12S  App. 
Div.  138,  112  X.  Y.  Supp.  529,  holding  although  there  is  a  trust  created  by 
the  death  of  a  depositor  "of  funds  in  savings  bank  in  trust  for  others,  the  fund 
so  deposited  is  not  placed  beyond  the  reach  of  creditors :  Re  Pierce.  132  App. 
Div.  466,  116  X.  Y.  Supp.  816,  Reversing  60  Misc.  25,  112  X.  Y.  Supp.  594, 
holding  where  by  acts  and  declarations  trust  created  by  deposit  of  funds  :n 
savings  bank  in  trust  for  another  becomes  irrevocable  before  death  of  depositor 
and  funds  not  subject  to  transfer  tax  act:  Re  Kline,  65  Misc.  448,  121  X.  Y. 
Supp.  1090,  holding  that  although  deposit  of  funds  in  savings  bank  in  trust 
for  another  is  mere  tentative  trust,  it  becomes  absolute  011  death  of  depositor 
and  amount  passing  to  beneficiary  is  subject  to  transfer  tax:  Kelly  v.  Xational 
Sav.  Bank,  124  App.  Div.  104.  108  X.  Y.  Supp.  216,  holding  trust  becomes 
irrevocable  by  deposit  in  savings  bank  in  name  of  depositor  in  trust  for  daughter 
where  beneficiary  is  notified  of  trust  and  withdraws  interest  as  does  depositor 
who  also  makes  declaration  of  trust  and  does  not  revoke  trust  before  her  death; 
Cuff  v.  Cuff,  120  App.  Div.  229,  105  X.  Y.  Supp.  332,  holding  an  irrevocable 
trust  is  created  by  deposit  of  funds  in  savings  bank  by  father  in  trust  for 
children,  with  intent  to  create  a  trust  with  power  of  revocation,  but  dies  before 
revocation;  Re  Davis,  119  App.  Div.  35.  103  X.  Y.  Supp.  946,  holding  an  irrevo- 
cable trust  is  created  by  deposit  in  savings  bank  in  trust  for  another  where 
passbook  is  found  in  safe  deposit  vault  of  beneficiary  on  his  death;  O'Brien  v. 
Williamsburgh  Sav.  Bank,  101  App.  Div.  109,  91  X.  Y.  Supp.  908,  holding 
deposit  of  money  in  savings  bank  in  trust  for  another,  accompanied  by  state- 
ment that  such  beneficiary  should  have  the  money  rather  than  husband  of 
depositor  became  an  irrevocable  trust  on  death  of  depositor:  McManus  v.  Mc- 
Manus,  179  X.  Y.  343,  72  X.  E.  235,  holding  where  testator  has  funds  deposited 
in  savings  bank  in  trust  for  various  relatives  and  dies  without  revocation 
thereof  and  gives  real  estate  and  also  gives  personal  property  as  a  legacy  and 
directs  payment  of  taxes,  assessments  and  repairs  and  personal  estate  outside  of 
funds  so  in  bank  are  insufficient  to  pay  such  charges,  the  real  estate  is  charged 
therewith. 
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Disapproved  in  Xicklas  v.  Parker,  f>9  X.  J.  Eq.  781,  61  Atl.  267,  holding  mere 
deposit  in  savings  bank  by  one  person  in  his  own  name  as  trustee  for  another, 
but  retaining  complete  control  over  deposit  does  not  create  a  trust  giving  al- 
leged beneficiary  title  to  fund  as  against  administrator  in  interstate  depositor. 
Effect  of  death  of  beneficiary. 

Cited  in  Re  Duffy,  127  App.  Div.  75,  111  N.  Y.  Supp.  77,  holding  where  de- 
posit is  made  in  savings  bank  in  trust  for  another  and  beneficiary  dies  before 
depositor,  mere  fact  that  passbook  is  found  in  possession  of  daughter  of 
beneficiary  not  enough  to  declare  trust  has  become  irrevocable  on  death  of 
depositor;  Re  United  States  Trust  Co.  117  App.  Div.  180,  102  N.  Y.  Supp.  271, 
holding  where  father  deposits  fund  in  savings  bank  in  trust  for  his  son,  the 
trust  terminates  on  death  of  son  before  father,  and  fund  is  father's  alone  un- 
impressed with  any  trust;  Garvey  v.  Clifford,  114  App.  Div.  195,  99  X.  Y. 
Supp.  555,  holding  where  depositor  deposits  funds  in  his  own  name  in  trust 
for  another,  using  the  maiden  name  of  a  married  sister,  and  such  sister  dies 
before  depositor,  and  he  continues  such  account  adding  thereto  and  drawing 
therefrom,  an  irrevocable  trust  not  created  by  death  of  depositor;  Re  Bulwinkle. 
107  App.  Div.  333,  95  N.  Y.  Supp.  176,  holding  deposit  of  funds  in  depositor's 
name  in  trust  for  another  does  not  create  irrevocable  trust  during  lifetime  of 
depositor  and  on  death  by  beneficiary  before  that  of  depositor  and  obliteration 
of  words  "in  trust"  on  passbook  tentative  trust  ended. 
(  oiiKli  in  tioiial  powers  of  judiciary. 

Cited  in  Sherrill  v.  O'Brien,  188  X.  Y.  198,  117  Am.  St.  Rep.  841,  81  X.  E. 
124,  holding  a  legislative  apportionment  act  cannot  stand  as  a  valid  exercise  of 
discretionary  power  when  it  is  manifest  that  constitutional  provisions  have 
been  disregarded. 

70  L.  R.  A.  717,  SAUER  v.  NEW  YORK,  180  X.  Y.  27,  72  X.  E.  579. 
Maintenance  of  bridges. 

Cited  in  Sadlier  v.  New  York,  104  App.  Div.  86,  93  X.  Y.  Supp.  579,  holding 
Xew  York-Brooklyn  bridge  authorized  by  the  legislature  for  public  purpose  in 
exercise  of  governmental  powers  is  not  per  se  a  nuisance,  but  city  may  be 
liable  for  trespass  in  sweeping  snow  and  debris  thereon  onto  roof  of  property 
owners  below. 
Liability  of  municipality  to  abutting'  owners  for  public  improvement*. 

Cited  in  Re  Xew  York,  71  Misc.  485,  130  N.  Y.  Supp.  510,  holding  that 
abutting  owners  are  not  entitled  to  consequential  damages  to  land  not  taken 
where  city  takes  fee  of  street;  People  ex  rel.  Flaxman  v.  Hennessy,  74  Misc. 
167,  134  N.  Y.  Supp.  145;  Re  Grade  Crossing  Comrs.  201  X.  Y.  38,  94  X.  E.  188,— 
holding  that  right  to  recover  consequential  damages  by  owner  of  property  for 
obstructing  ingress  or  egress  by  public  improvements  depends  upon  statutory  pro- 
visions; People  ex  rel.  Xew  York  v.  Sandrock  Realty  Co.  149  App.  Div.  659,  134  X. 
Y.  Supp.  427  ( dissenting  opinion ) ,  on  change  of  grade  as  taking  of  private  ease- 
ment for  which  compensation  must  be  made;  People  ex  rel.  Hallock  v.  Hennessy, 
205  X.  Y.  311,  98  X.  E.  516  (dissenting  opinion),  on  right  of  abutter  to  dam- 
ages for  change  of  grade  of  street  where  there  has  been  no  invasion  of  or  taking 
of  land;  Smith  v.  Boston  &  A.  R.  Co.  181  N.  Y.  137,  73  X.  E.  679,  holding  in 
absence  of  statute  a  municipality  is  not  liable  to  abutting  property  owner 
for  change  of  grade  of  highway  done  under  public  authority;  Herbert  v.  Rock- 
land  County,  04  Misc.  .'SoS.  118  X.  V.  Sup]).  358,  holding  in  absence  of  statute 
county  is  not  liable  to  abutting  owner  for  temporary  obstruction  of  highway 
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incident  to  its  repair;  Snively  v.  Washington,  32  Pa.  Co.  Ct.  531,  holding  where 
statute  gives  remedy  to  abutting  owners  for  damage  for  construction  of  road, 
it  is  exclusive. 

Distinguished  in  Re  Rapid  Aransit  R.  Comrs.  197  N.  Y.  99,  36  L.R.A.  (N.S.) 
656,  90  X.  E.  456,  18  Ann.  Gas.  366,  holding  use  of  street  for  construction  of  a 
subway  is  not  a  street  use,  although  for  public  use,  and  city  is  liable  to  fee 
owner  for  damages  caused  thereby. 

70   L.   R.   A.   722,   SCHXAIER   v.   NAVARRE   HOTEL   &   IMPORTATION    CO. 

182  X.  Y.   83,   108   Am.   St.  Rep.   790,   74  X.   E.   561. 
Employment   license   acts. 

Cited  in  Fox  v.  Smith,  123  App.  Div.  370,  108  X.  Y.  Supp.  181,  upholding 
constitutionality  of  statute  requiring  obtaining  of  license  by  private  detectives; 
People  v.  Ringe,  197  N.  Y.  151,  27  L.R.A.  (X.S.)  531,  90  X.  E.  451,  18  Ann. 
Cas.  474,  Affirming  125  App.  Div.  594,  110  X.  Y.  Supp.  74,  holding  act  un- 
constitutional prohibiting  a  firm  from  engaging  in  undertaking  business  unless 
each  member  is  licensed  undertaker. 

Cited  in  note   (129  Am.  St.  Rep.  272)    on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 
Registration   of  incorporated   or   partnership   plumbers. 

Cited  in  Messer  Co.  v.  Rothstein,  129  App.  Div.  218,  113  X.  Y.  Supp.  772, 
holding  corporation  could  be  formed  to  conduct  master  plumbing  business  pro- 
vided the  actual  business  of  plumbing  is  done  by  a  registered  plumber. 

Cited  in  note  (5  L.R.A.(X.S.)  675)  on  constitutionality  of  statute  requiring 
plumbers  to  be  licensed. 

Distinguished  in  Milton  Schnaier  &  Co.  v.  Gridsby,  132  App.  Div.  855,  117 
N.  Y.  Supp.  455,  Affirming  61  Misc.  Rep.  325,  113  X.  Y.  Supp.  548,  which  re- 
versed in  59  Misc.  596,  112  N.  Y.  Supp.  505,  holding  a  corporation  was  a 
person  within  statute  making  it  unlawful  to  carry  on  master  plumbing  busi- 
ness without  registration,  and  certificate  of  competency  cannot  be  given  cor- 
poration; Bronold  v.  Engler,  194  X.  Y.  325,  21  L.R.A. (X.S.)  178,  87  X.  E. 
427,  Affirming  121  App.  Div.  125,  105  X.  Y7.  Supp.  508,  holding  fact  that 
members  of  plumbing  firm  neither  of  whom  is  registered  according  to  law, 
employ  as  general  manager  a  registered  master  plumber  does  not  relieve  firm 
from  operation  of  plumbers  registration  act. 
Partnership. 

Cited  in  Cox  v.  Hawke,  49  Misc.  109,  96  X.  Y.  Supp.  433,  holding  firm  of 
brokers  could  recover  commission  for  sale  of  realty  where  written  authority 
to  make  sale  is  given  one  member  of  firm  by  one  knowing  existence  of  firm. 
Interference  with  freedom  of  contract. 

Cited   in   People   ex   rel.   John   Single  Paper   Co.   v.   Edgcomb,    112   App.   Div. 
606,  98  X.  Y.  Supp.  965,  holding  unlawful   a   requirement  by  county  board   of 
supervisors  that  bidders  for  publication  of  board's  journal  should  use  printing 
trades   union    label. 
Deprivation  of   property   without   dne   process   of   law. 

Cited  in  Ives  v.  South  Buffalo  R.  Co.  201  X.  Y.  307,  34  L.R.A.  (X.S.)  179, 
94  X.  E.  431,  Ann.  Cas.  1912  B,  156,  holding  void,  statute  making  employer 
liable  for  injury  without  fault  on  his  part;  People  v.  Marcus,  110  App.  Div. 
260,  97  X.  Y.  Supp.  322,  holding  act  unconstitutional  as  a  taking  of  property 
without  due  process  of  law  which  made  it  a  misdemeanor  for  employer  to  make 
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agreement  with  employee  that  latter  should  not  join  a   labor  union   as  a  condi- 
tion   precedent    to    obtaining    or    continuing    in    employment. 
Recovery   by  unlicensed   person   for  services  l»y   licensed   person. 

Cited  in  note  (2  L.R.A.(N.S.)  394)  on  right  of  unlicensed  to  recover  for 
services  rendered  by  licensed  person. 

70  L.  R.  A.  725,  VOGEL  v.  AMERICAN  BRIDGE  CO.  180  X.  Y.  373,  73  X.  E.  1. 
Inability   of   muster   for   injury    from   performance    of   details   of    work. 

Cited  in  Dair  v.  New  York  &  P.  R.  S.  S.  Co.  204  N.  Y.  347,  40  L.R.A.(N.S.) 
922,  97  X.  E.  711,  holding  that,  if,  in  common  law  action  it  appears  that  in 
execution  of  detail  work,  injury  occurs  through  fault  of  foreman,  i$  cannot  be 
imputed  to  employer;  Malaverneri  v.  Turner  Constr.  Co.  141  App.  Div.  362, 
126  X.  Y.  Supp.  303,  holding  that  negligence  of  foreman  in  directing  servant 
to  get  on  crowded  freight  elevator,  is  negligence  of  fellow  servant  for  which 
master  was  not  liable;  McGowan  v.  New  York  Contracting  Co.  143  App.  Div. 
6,  127  XT.  Y.  Supp.  532,  holding  that  servant  of  construction  company  who 
was  injured  by  explosion  of  dynamite  in  hole  which  he  was  preparing  for  blast 
under  direction  of  blaster  could  not  at  common  law  recover  for  negligence 
of  blaster;  Beauregard  v.  New  York  Tunnel  Co.  136  App.  Div.  838,  121  N.  Y. 
Supp.  865,  holding  master  not  liable  for  negligent  performance  of  detail  of 
the  work  by  a  gang  boss;  Covit  v.  Tucker  Electrical  Constr.  Co.  65  Misc.  573, 
120  X.  Y.  Supp.  870,  holding  where  master  has  selected  competent  foreman, 
he  is  not  liable  for  his  errors  of  judgment  in  the  prosecution  of  details  of 
the  work;  Wagner  v.  New  York,  C.  &  St.  L.  R.  Co.  183  N.  Y.  532,  76  N.  E. 
1112  (dissenting  from  per  curiam  decision),  on  liability  of  master  for  negli- 
gent act  of  foreman  in  performing  detail  of  work;  Faith  v.  New  York  C.  & 
H.  R.  R.  Co.  109  App.  Div.  230,  95  N.  Y.  Supp.  774  (dissenting  opinion), 
on  nonliability  of  master  for  negligence  of  coemployee  in  performance  of  de- 
tail of  the  work. 
—  Improper  selection  or  use  of  appliances  And  materials. 

Cited  in  Wells  v.  Westinghouse,  C.  K.  &  Co.  147  App.  Div.  156,  132  N.  Y. 
Supp.  224,  holding  that  where  master  furnished  suitable  appliances  for  work 
he  is  not  liable  for  injury  to  servant  resulting  from  use  of  unsuitable  appliances 
by  order  of  foreman;  Conyes  v.  Oceanic  Amusement  Co.  202  X.  Y.  413,  95  X.  E. 
801,  holding  that  master  is  not  liable  for  injury  to  performer  in  play  caused 
by  breaking  of  rope,  where  sufficient  suitable  rope  was  furnished  but  coservants 
failed  to  use  it;  Desmond  v.  Foundation  Co.  142  App.  Div.  539,  127  N.  Y.  Supp. 
70,  holding  that  master  is  not  liable  for  injury  to  servant  caused  by  uncoupling 
of  hook,  where  he  had  furnished  wire  for  "mousing"  hook  so  that  it  could  not 
uncouple;  Mulligan  v.  McDonald,  135  App.  Div.  537,  120  N.  Y.  Supp.  522; 
Agresta  v.  Stevenson,  112  App.  Div.  369,  98  N1.  Y.  Supp.  594;  Wyman  v.  Lehigh 
Valley  R.  Co.  86  C.  C.  A.  161,  158  Fed.  962;  McConnell  v.  Morse  Iron  Works 
&  Dry  Dock  Co.  387  N.  Y.  346,  10  L.R.A.(N.S.;  421,  80  X.  E.  190,  10  Ann. 
Cas.  205, — holding  where  master  has  furnished  ample  supply  of  suitable  appli- 
ances for  prosecution  of  the  work,  he  is  not  liable  for  improper  selection  thereof 
by  foreman  or  coemployee  causing  injury  to  another  employee:  Connolly  v. 
Hall  &  G.  Constr.  Co.  117  App.  Div.  389,  102  N.  Y.  Supp.  599,  holding  where 
master  furnishes  sufficient  suitable  appliances  for  doing  the  work,  an  improper 
use  thereof  in  performing  the  work,  their  use  being  a  mere  detail  of  the  work, 
would  not  render  master  liable  for  injury  to  servant;  American  Bridge  Co.  v. 
Seeds,  11  L.R.A.  (N.S.)  1047,  75  C.  C.  A.  407,  144  Fed.  612,  holding  master  who 
has  furnished  an  ample  supply  of  suitable  material  for  the  prosecution  of  the 
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work  is  not  liable  for  injury  to  a  servant  caused  by  an  improper  use  thereof: 
McMillan  v.  Minetto  Shade  Cloth  Co.  134'  App.  Div.  31.  117  X.  Y.  Supp.  1081, 
holding  where  master  supplies  suitable  appliances  for  the  prosecution  of  the 
work,  he  is  not  liable  to  injury  to  servant  from  a  mistake  in  judgment  by  a 
superintendent  in  selecting  unsuitable  appliances  for  servant  who  knew  where 
appliances  were  kept,  the  furnishing  of  such  appliances  being  but  a  detail  of  the 
work;  Evans  v.  Eastman  Kodak  Co.  129  App.  Div.  771,  113  N.  Y.  Supp.  986, 
holding  master  not  liable  for  injury  to  servant  in  substitution  of  appliances, 
become  defective,  by  a  coservant,  in  performance  of  details  of  the  work,  the 
master  having  furnished  suitable  appliances;  Mahoney  v.  Cayuga  Lake  Cement 
Co.  126  App.  Div.  166,  110  N.  Y.  Supp.  549,  holding  master  not  liable  for 
negligence  of  a  foreman  in  affixing  insufficient  fuse  to  cartridge  in  blasting 
operations  where  master  has  furnished  adequate  cartridge  and  fuses:  Wynne  v. 
Continental  Asphalt  Pav.  Co.  61  Misc.  95,  112  N.  Y.  Supp.  1024,  holding  where 
there  is  no  obligation  on  master  to  furnish  a  platform,  there  is  no  liability 
on  part  of  master  to  servant  for  injury  from  latter's  selection  of  improper 
plank  the  master  having  supplied  a  sufficient  quantity  of  plank  from  which  a 
proper  selection  might  have  been  made;  Dougherty  v.  Westinghouse,  C.  K.  & 
Co.  124  App.  Div.  895,  108  N.  Y.  Supp.  1129  (dissenting  opinion),  on  lia- 
bility of  master  for  negligence  from  improper  selection  of  appliance  he  having 
furnished  ample  supply  under  employer's  liability  act. 

Distinguished  in  Pluckham  v.  American  Bridge  Co.  104  App.  Div.  409,  93 
N.  Y.  Supp.  748,  holding  master  liable  for  failure  to  supply  sufficient  quantity 
of  suitable  rope  for  conducting  work,  were  it  accompanied  by  negligence  of 
foreman  in  directing  the  continuance  of  the  work  with  dangerous  rope;  Ozogar 
v.  Pierce,  B.  &  P.  Mfg.  Co.  55  Misc.  584,  105  X.  Y.  Supp.  1887,  holding  under 
an  employer's  liability  act,  a  master  was  liable  for  the  negligent  act  of  a  super- 
intendent in  failing  to  furnish  a  suitable  appliance  witli  which  to  do  the  work, 
it  being  in  master's  possession;  Burke  v.  Manhattan  R.  Co.  109  App.  Div.  725, 
96  N.  Y.  Supp.  516,  holding  master  liable  for  injury  resulting  from  defective 
condition  of  place  in  which  work  was  being  conducted,  which  was  proximate 
cause  of  injury,  although  a  safe  appliance  furnished  by  the  master  with  which 
to  do  the  work  had  not  been  used;  Wells  v.  Erie  R.  Co.  232  Pa.  334,  81  Atl. 

330,  holding    that   master    is    liable    for    injury    caused    to    servant    by    breaking 
of  rope  used  in  unloading  timber  where  it  did  not  appear  that  he  had  furnished 

.  sufficient  or  suitable  rope. 
>ondelegruble  duties  of  master. 

Cited  in  Firment  v.  Berwind-White  Coal  Min.  Co.  162  Fed.  764,  holding  court's 
charge  correct  that  it  was  "absolute  duty  of  master  to  provide  a  reasonably 
safe  place  for  the  servant  to  work;"  Pinsdorf  v.  Kellogg,  108  App.  Div.  213, 
95  X.  Y.  Supp.  617,  holding  where  statute  imposed  duty  on  master  of  guard- 
ing machinery,  the  negligence  of  a  foreman  in  failing  to  replace  a  guard  on 
a  machine  was  that  of  master  and  he  would  be  liable  for  injury  to  servant 
therefrom. 

70  L.  R.  A.  731,  WAALER  v.  GREAT  NORTHERN  R.  CO.   18  S.   D.  420,   112 
Am.   St.  Rep.   794,   100  X.   W.   1097. 

Later  appeal  in  22  S.  D.  258,  18  L.R.A.  (X.S.)   298,  117  X.  W.  140. 
Liability  for  assault   by  servant. 

Cited   in  Crelly  v.  Missouri   &   K.   Teleph.   Co.   84   Kan.   24,   33   L.R.A. (X.S.) 

331,  113   Pac.   386,   holding   that   telephone   company   is   not   liable   for   assault 
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by  local  manager  upon  employee  who  was  about  to  quit  service,  assault  having 
been  made  to  compel  employee  to  sign  voucher  for  compensation. 

Cited  in  note  (18  L.R.A.  (N.S.)  297)  on  liability  for  torts  by  servants  sent  to 
commit  trespass. 

70    L.    R.    A.    738,   JACKSON    v.    AMERICAN    TELEPH.   &    TELEG.    CO.    139 

N.  C.  347,  51  S.  E.   1015. 
Act.«*  of  servant  in  scope  of  employment. 

Cited  in  Bucken  v.  South  &  W.  R.  Co.  157  N.  C.  447,  73  S.  E.  157,  holding 
that  master  is  not  liable  for  tort  of  servant  when  done  without  his  authority, 
and  wholly  for  servant's  own  purposes  and  in  pursuit  of  his  personal  ends ; 
Dover  v.  Mayes  Mfg.  Co.  157  N.  C.  327,  46  L.R.A. (N.S.)  203,  72  S.  E.  1067, 
holding  that  master  is  not  liable  for  injury  to  one  whom  servant  permitted 
to  ride  on  wagon  loaded  with  lumber;  Berry  v.  Carolina,  C.  &  0.  R.  Co.  155 
N.  C.  292,  71  S.  E.  322,  holding  that  corporations  are  liable  for  acts  of  their 
agents  while  engaged  in  business  of  their  principals  in  same  manner  as  in- 
dividuals are  liable:  Marlowe  v.  Bland,  154  N.  C.  143,  47  L.R.A.(N.S.)  3119, 
69  S.  E.  752,  holding  that  master  is  not  liable  for  destruction  of  another's 
property  by  lire  caused  by  sparks  from  fire  set  by  servant  upon  master's  land 
without  authority  express  or  implied;  Sawyer  v.  Norfolk  &  S.  R.  Co.  142  N. 
C.  5,  115  Am.  St.  Rep.  716,  54  S.  E.  793,  9  Ann.  Cas.  440,  holding  where 
a  person  applies  for  work  at  the  office  of  the  superintendent  of  a  corporation 
and  the  superintendent  after  telling  him  he  is  not  wanted  goes  further  and 
slanders  applicant,  such  act  is  beyond  the  scope  of  his  employment  and  cor- 
poration is  not  liable;  Wright  v.  Caney  River  R.  Co.  151  N.  C.  534,  66  S.  E. 
588,  39  Ann.  Cas.  384,  holding  trustee  of  railroad  for  benefit  of  creditors  is 
responsible  for  negligent  operation  of  railroad  to  extent  of  property  conveyed. 
Assaults. 

Cited  in  Roberts  v.  Southern  R.  Co.  143  N.  C.  178,  8  L.R.A.(N.S.)  801,  55 
S.  E.  509,  10  Ann.  Cas.  375,  holding  where  switchman  makes  a  mistake  and 
short  time  thereafter  yardmaster  criticises  him  therefor,  resulting  in  quarrel 
and  an  assault  by  the  yardmaster,  the  latter 's  act  was  not  in  scope  of  his 
employment,  and  railroad  not  liable  therefor;  Waaler  v.  Great  Northern  R. 
Co.  22  S.  D.  261,  18  L.R.A. (N.S.)  299,  117  N.  W.  140,  holding  where  rail- 
road company  is  constructing  fence  on  another's  land,  and  servant  of  land- 
owner tells  them  to  stop  and  advises  them  that  he  will  destroy  the  fence  as 
fast  as  it  is  built  an  assault  on  him  by  a  member  of  the  fence  crew  is  within 
the  scope  of  the  latter's  employment  for  which  master  is  liable;  Jones  v.  Sea- 
board Air  L.  R.  Co.  150  N.  C.  480,  64  S.  E.  205  (dissenting  opinion),  on 
liability  of  railroad  for  act  of  brakeman  in  shooting  man  after  being  frightened 
away  from  car. 

Cited  in  note    (70  L.R.A.   733)    on   liability  of  employer   for  acts  of  servant 
sent  to  commit  trespass  claimed  to  be  in  excess  of  his  authority. 
Aliuse    of    process. 

Cited  in  Pittsburgh,  J.  E.  &  E.  R.  Co.  v.  Wakefield  Hardware  Co.  143  N. 
C.  59,  55  S.  E.  422,  holding  in  action  for  abuse  of  process  it  is  not  necessary  to 
show  malice,  want  of  probable  cause,  and  termination  of  former  proceedings, 
but  there  must  be  an  ulterior  purpose  and  act  in  use  of  process  not  proper 
in  regular  prosecution  of  the  proceeding. 
Submission  of  issues. 

Cited  in  Clark  v.  Patapsco  Guano  Co.   144  N.  C.  71,   119  Am.   St.   Rep.  931, 
56    S.    E.   858,    holding   trial   court   need   not   submit    issues    in    any    particular 
L.  R.  A.  Au.  Vol.  VI.— 85. 
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form,  and  requirement  of  statute  is  fully  met  if  they  are  framed  in  such  a 
•way  as  to  present  material  matter  in  dispute  and  so  as  to  enable  each  party 
to  have  full  benefit  of  his  contention  before  the  jury  and  a  fair  chance  to 
develop  his  case,  and  if  when  answered  the  issues  are  sufficient  to  determine 
rights  of  parties  and  support  the  judgment. 
Pnnitive  damages. 

Cited  in  May  v.  Western  U.  Telcg.  Co.  157  N.  C.  421,  37  L.R.A.  (N.S.)  916, 
72  S.  E.  1059,  holding  that  punitive  damages  may  be  allowed  against  persons 
who,  after  rightfully  entering  premises  to  remove  poles,  use  loud  and  profane 
language  in  presence  of  wife  and  enter  dwelling  without  authority;  Saunders  v. 
Gilbert,  156  N.  C.  476,  38  L.R.A. (N.S.)  410,  72  S.  E.  610,  holding  that  punitive 
damages  may  be  allowed  against  member  of  mob  who  assists  in  forcing  persons 
to  seek  refuge  in  his  own  home  by  threats  and  firing  of  pistol;  Warren  v.  Coharie 
Lumber  Co.  154  N.  C.  38,  69  S.  E.  685,  holding  that  in  action  for  damaging 
navigable  stream  punitive  damages  will  not  be  allowed  unless  malice,  fraud,  or 
wanton  or  wilful  disregard  of  plaintiff's  rights  are  shown;  Stewart  v.  Gary 
Lumber  Co.  146  N.  C.  68,  59  S.  E.  545  (in  partially  concurring  opinion), 
on  award  of  exemplary  damages  for  wanton  act  of  servant. 
Proof  of  agency. 

Cited  in  McCormick  v.  Williams,  152  X.  C.  640,  68  S.  E.  138,  holding  agency 
cannot  be  established  by  acts  and  declarations  of  alleged  agent  before  prima 
facie  agency  is  shown  by  other  evidence. 

70  L.   R.  A.  742,  KITCHING  v.   BROWN,   180  X.  Y.  414,  73   N.   E.  241. 
Building'  restrictions. 

Cited  in  Kitchen  v.  Hawley,  150  Mo.  App.  503,  131  S.  W.  142,  holding  that 
restrictions  of  fee  in  covenants  are  to  be  strictly  construed  in  favor  of  grantee, 
but  subject  to  rule  that  courts  must  give  effect  to  plain  intention  of  parties; 
Simons  v.  Mutual  Constr.  Co.  132  App.  Div.  721,  117  N.  Y.  Supp.  567,  holding 
intention  of  the  parties  is  the  test  to  be  applied  in  construing  restrictive  cove- 
nants in  deeds;  Adams  v.  Howell,  58  Misc.  440,  108  N.  Y.  Supp.  945,  holding 
equity  will  enforce  restriction  in  deed  as  to  building  line  as  against  builder 
on  corner  lot  who  attempts  by  facing  building  on  side  street  to  evade  restric- 
tion; Conlen  v.  Rizer,  109  App.  Div.  539,  96  N.  Y.  Supp.  566,  35  N.  Y.  Civ. 
Proc.  Rep.  178,  on  right  of  purchaser  to  relief  from  purchase  because  of  seller's 
failure  to  advise  him  of  building  restriction  which  affected  value  of  property. 
Against  tenements  or  apartment  houses. 

Cited  in  Ranger  v.  Lee,  66  Misc.  147,  121  N.  Y.  Supp.  328,  holding  restriction 
against  erection  of  tenement  house  did  not  prevent,  the  erection  of  a  high- 
class  apartment  house;  Marx  v.  Brogan,  111  App.  Div.  481,  98  N.  Y.  Supp. 
88,  holding  a  six-story  elevator  apartment  house  of  brick  and  lime-stone,  pre- 
senting a  dignified  and  attractive  appearance,  is  not  a  "tenement  house"  within 
restriction  of  deed;  Lignot  v.  Jeakle,  72  N.  J.  Eq.  238,  65  Atl.  221,  holding 
"tenement  house,"  within  restriction  in  deed,  meant  community  house  occu- 
pied by  persons  of  small  means,  the  characteristics  of  which  are  the  use  in 
common  of  certain  facilities  by  people  crowded  into  insufficient  space  and 
deprived  of  many  of  the  essentials  of  privacy,  decency  and  health;  Marx  v. 
Brogan,  188  N.  Y.  434,  81  N.  E.  231,  11  Ann.  Cas.  145,  holding  whether  an 
apartment  house  is  a  tenement  house  within  restriction  in  deed  presents  a 
question  of  fact. 

Distinguished  in  McClure  v.  Leaycraft,   183  N.  Y.  40,  75  N.  E.   961,  5   Ann. 
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Oas.  45,  35  N.  Y.  Civ.  Proc.  Rep.  162,  holding  a  covenant  against  erection 
of  apartment  houses  which  were  known  as  such  at  time  of  restriction  could  be 
enforced,  but  where  purpose  of  restriction  had  been  defeated  by  erection  of 
building  covenanted  against  in  the  neighborhood,  equity  would  not  enjoin  the 
erection  of  such  building  but  leave  parties  to  remedy  at  law. 
Waiver  of  building-  restriction. 

Cited  in  Lignot  v.  Jeakle,  72  N.  J.  Eq.  245,  65  Atl.  221,  holding  there  was  no 
waiver  of  building  restriction  although  suit  was  not  brought  until  after  build- 
ing was  enclosed,  where  all  the  building  operation  had  been  against  covenantee's 
protest  and  against  assurance  to  him  that  nothing  would  be  done  without 
his  consent. 
Tenement  houses  and  apartment  houses. 

Cited   in   Grimmer   v.  Tenement   House   Dept.   204   N.   Y.   376,  97   N.   E.   884, 
Reversing  134  App.  Div.  903,  119  N.  Y.  Supp.  812,  holding  that  building  coming 
under  definition   of   "department   house"   is  not  subject  to  supervision   of  tene- 
ment house  department. 
Restrictions  on    the   use   of   property. 

Cited  in  Wilson  v.  Ford,  148  App.  Div.  315,  133  N.  Y.  Supp.  33,  holding  that 
statement  that  way  is  for  "ingress  and  egress"  or  for  "purpose  of  passing  and 
repassing"  aptly  describes  easement  of  way  without  restrictions;  Norris  v. 
Hoffman,  133  App.  Div.  GOO,  118  N.  Y.  Supp.  156,  on  right  to  extinguishment 
of  restriction  when  property  is  used  in  way  not  contemplated  by  grantor. 
Parol  evidence  to  explain  ambiguities  in  written  instruments. 

Cited  in  Guardian  Trust  Co.  v.  Peabody,  122  App.  Div.  653,  107  N.  Y.  Supp. 
515    (dissenting   opinion),   on   admissibility   of   parol   evidence   where   words   in 
written    instrument   are   susceptible   of   different   meanings. 
Construction  of  deed  according-  to  intent. 

Cited  in  Metteson  v.  Johnston,  139  App.  Div.  862,  124  N.  Y.  Supp.  185,  hold- 
ing that  intent  of  parties,  so  far  as  it  can  be  gathered  from  whole  instrument 
is  controlling  principle  of  interpretation  of  instrument  conveying  land. 

70  L.  R.  A.  751,  EASTLAND  v.  CLARKE,  ]65  N.  Y.  420,  59  1ST.  E.  202. 
NtMisiiii    in   action   for   personal   injuries. 

Cited  in  Dorff  v.  Brooklyn  Heights  R.  Co.  95  App.  Div.  83,  88  N.  Y.  Supp. 
463;  Lynch  v.  Bush  Co.  89  App.  Div.  288,  85  N.  Y.  Supp.  905;  Tupper  v.  Met- 
ropolitan Street  R.  Co.  36  Misc.  819,  74  N.  Y.  Supp.  868,— holding  where  at 
close  of  plaintiff's  case  his  complaint  is  dismissed,  he  is  entitled  on  appeal 
to  the  benefit  of  all  the  facts  and  inferences  which  may  be  drawn  from  the 
evidence  most  favorable  to  his  contention. 
\  «-ul  iii«-ii<-«-  in  performance  of  master's  nondelegable  duty. 

Cited  in  Simone  v.  Kirk,  173  N.  Y.  13,  65  N.  E.  739,  holding  where  work 
contains  dangers  not  obvious  to  ordinary  observer,  it  is  a  duty  of  the  master 
to  give  warning  thereof,  and  failure  in  this  regard  by  one  to  whom  duty  is 
delegated  renders  master  liable;  Tionan  v.  Keahon,  117  App.  Div.  52,  101  N.  Y. 
Supp.  1076,  holding  master  is  liable  for  failure  of  vice-principal  to  give  in- 
structions to  a  common  laborer  as  to  the  starting  of  an  engine  which  is  danger- 
ous if  not  properly  started;  Walker  v.  Newton  Falls  Paper  Co.  Ill  App.  Div. 
21,  97  N.  Y.  Supp.  521,  holding  it  for  the  jury  whether  master  was  negligent 
in  failing  to  furnish  a  safe  place  to  work,  where  evidence  showed  a  set  screw 
was  left  unguarded  in  place  near  which  servant  necessarily  had  to  work,  which 
had  injured  another  servant  and  defendant's  boss  had  been  informed  thereof; 
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Sutter  v.  New  York  C.  &  H.  R.  R.  Co.  79  App.  Div.  368,  79  X.  Y.  Supp. 
1106,  holding  negligence  of  servant  in  allowing  train  to  go  out  on  trip  with- 
out chimney  on  headlight  of  engine  was  negligence  of  the  master  for  which 
the  latter  was  liable:  Gagnon  v.  Klauder-Weldon  Dyeing  Mach  Co.  174  Fed. 
487,  holding  master  liable  for  failure  by  one  in  charge  of  work  to  give  suitable 
instructions  as  to  method  of  doing  work;  Koehler  v.  New  York  Steam.  Co.  183 
X.  Y.  4.  75  X.  E.  538.  35  X.  Y.  Civ.  Proc.  Rep.  119,  holding  master  liable 
for  failure  to  inspect  which  he  has  entrusted  to  another  servant;  Ivers  v. 
Minnesota  Dock  Co.  84  App.  Div.  32,  82  X.  Y.  Supp.  193  (dissenting  opinion), 
on  liability  of  master  for  failure  by  servant  to  inspect  appliances. 

Cited  in  note    (26  L.R.A.  (X.S.)    634)    on  delegability  of  master's  duty  to  in- 
struct or  warn  servants. 
Assumption   of  risk. 

Cited  in  McGovern  T.  Inter  Urban  R.  Co.  136  Iowa,  17,  13  L.R.A.(N.S.) 
479,  125  Am.  St.  Rep.  215,  111  X.  W.  412,  holding  a  passenger  on  a  street 
car  does  not  assume  risk  involved  in  stopping  car  for  her  to  alight  at  a  more 
dangerous  place  than  that  where  it  usually  stops  where  she  has  no  knowledge 
of  the  added  danger  due  to  street  car  company's  negligence;  James  v.  Cran- 
ford,  123  App.  Div.  560,  108  X.  Y.  Supp.  142,  holding  painter  of  elevated 
railroad  assumes  risk  of  injury  from  contact  of  metal  appliances  with  third 
rail,  he  knowing  dangers  therein;  Mullen  v.  Metropolitan  Street  R.  Co.  89 
App.  Div.  25,  85  X.  Y.  Supp.  134,  holding  servant  assumes  such  risks  as  are 
incident  to  his  employment  after  the  master  has  discharged  the  obligation  of 
reasonable  care  to  protect  the  servant,  or  where  situation  is  open  and  obvious 
and  of  which  servant  in  exercise  of  ordinary  care  may  be  as  well  informed  as 
master;  Field  v.  Xew  York  C.  &  H.  R.  R.  Co.  86  App.  Div.  150,  83  X.  Y. 
Supp.  535,  holding  engineer  who  has  been  in  business  for  many  years,  was  en- 
tirely familiar  with  a  rule  placing  burden  on  those  in  charge  of  a  train  run- 
ning within  yard  limits  to  be  on  guard  for  train  ahead  assumes  risks  of  em- 
ployment in  such  method  of  running  train;  True  v.  Xiagara  Gorge  R.  Co.  70 
App.  Div.  390,  75  X.  Y.  Supp.  216,  holding  street  car  conductor  does  not  assume 
risk  of  being  struck  by  a  passing  car,  while  standing  on  running  board  collect- 
ing fares  at  point  where  tracks  are  dangerously  close  together,  he  not  being 
aware  of  any  danger,  and  performing  duty  in  ordinary  manner. 

Cited  in  note   (12  L.R.A. (X.S.)    1223)    as  to  whether  servant  may  assume  risk 
of  dangers  created  by  master's  negligence. 
Contributory  negligence  In  failing:  to  perceive  dancer. 

Cited  in  Walsh  v.  Central  Xew  York  Teleph.  &  Teleg.  Co.  75  App.  Div.  5.  77 
X.  Y.  Supp.  798,  holding  contributory  negligence  of  rider  of  bicycle  in  attempt- 
ing to  avoid  collision  with  approaching  street  car  was  for  the  jury;  McCarty 
v.  Xew  York  C.  &  H.  R.  R,  Co.  73  App.  Div.  38,  76  X.  Y.  Supp.  321,  holding 
it  for  the  jury  whether  pedestrian  crossing  a  railroad  track  at  night  was  guilty 
of  contributory  negligence  in  failing  to  observe  approaching  switch  train,  he  hav- 
ing seen  car  standing  on  track  during  day,  there  being  no  light  or  warning 
of  approaching  train  and  a  nearby  mill  and  brewery  making  noise  to  overcome 
noise  of  train. 
Fellow  servants. 

Cited  in  Duggan  v.  Phelps,  82  App.  Div.  511,  81  X.  Y.  Supp.  916,  holding 
longshoreman  who  is  hired  to  dock  a  steamer  and  after  doing  it  is  discharged, 
is  not  on  being  subsequently  hired  to  load  steamer  in  a  common  service  with 
servants  engaged  to  prepare  steamer  for  loading. 
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Credibility  of   testimony   of  interested   persons. 

Cited  in  Kramer  v.  Kramer,  90  App.  Div.   185,  86  N.  Y.  Supp.   129,  holding 
credibility  of  testimony  of  maker  of  note  in   suit  on   note   against  him,  which 
is  in  conflict  with  recitals  of  note,  is  for  jury. 
Of   culpable   coservant. 

Cited  in  Ludwig  v.  Metropolitan  Street  R.  Co.  71  App.  Div.  217,  75  N.  Y.  Supp. 
667,  holding  credibility  of  testimony  of  defendant's  employees,  in  action  for 
personal  injuries  to  a  third  person,  is  for  the  jury. 

.     ...vi     ..  :i  I  i,     ,  ;•{!  ; -i /;  4.1  -— 

70  L.  R.  A.  756,  BERGH  v.  HERRING-HALL-MARVIN  SAFE  CO.  69  C.  C.  A. 

212,  136  Fed.  368. 
Removal  of  fixtures  under  renewed  lease. 

Cited  in  Ogden  v.  Garrison,  82  Neb.  305,  17  L.R.A.  (N.S.)  1136,  117  N.  W. 
714;  Thomas  v.  J.  W.  Gayle  &  Co.  134  Ky.  336,  28  L.R.A.(N.S.)  769,  135 
Am.  St.  Rep.  412,  120  S.  W.  290, — holding  tenant  does  not  lose  right  of  re- 
moval of  trade  fixtures  by  acceptance  of  new  lease  containing  no  reservation 
of  right  of  removal. 

Cited  in  note   (17  L.R.A. (N.S.)    1135)    on  effect  of  renewing  tenancy  without 
reserving  right  to  remove  fixtures. 
"What   are    <  r:ul«-   fixtures. 

Cited  in  John  P.  Squire  &  Co.  v.  Portland,  106  Me.  239,  30  L.R.A. (N.S.) 
579,  76  Atl.  679,  20  Ann.  Cas.  603,  holding  that  tenant  is  not  taxable  for  cold 
storage  plant  erected  by  him  extending  from  basement  to  fifth  story,  without 
permission  to  remove  it,  and  which  could  not  be  removed  without  injury  to 
building. 

70  L.  R.  A.  761,  DONAHUE  v.  KEYSTONE  GAS  CO.  181  N.  Y.  313,  106  Am. 

St.   Rep.   549,   73   N.   E.    1108. 
Rights   of  abutting  owners. 

Cited  in  Coatsworth  v.  Lehigh  Valley  R.  Co.  73  Misc.  648,  131  N.  Y.  Supp. 
300,  to  the  point  street  rights  of  abutting  owner  are  not  originated  by  grant 
in  terms  of  such  incidental  rights,  but  their  existence  arises  from  ownership  of 
contiguous  property;  Re  Rapid  Transit  R.  Comrs.  197  N.  Y.  104,  36  L.R.A. (N.S.) 
658,  90  N.  E.  456,  18  Ann.  Cas.  366,  affirming,  on  this  point,  128  App.  Div.  110, 
112  N.  Y.  Supp.  619,  holding  owner  of  property  abutting  on  street,  although 
fee  in  street  is  in  unknown  owners,  has  an  easement  in  the  street  which  en- 
titles him  to  compensation  for  damages  inflicted  on  his  property  through  con- 
struction and  operation  of  an  underground  railway. 
Trees  in  street. 

Cited  in  St.  Mary  of  Angels  Church  v.  Barrows,  68  Misc.  546,  124  N.  Y.  Supp. 
571,  holding  that  right  of  city  in  making  improvements  in  streets  is  paramount 
to  interest  of  abutting  owner  in  trees,  and  no  recovery  can  be  had  for  injury 
to  trees  although  different  plan  would  avoid  injury;  Smith  v.  Commercial 
Constr.  Co.  145  App.  Div.  604,  130  N.  Y.  Supp.  403,  holding  that  contractor 
who  cuts  down  trees  along  street  while  moving  building  is  liable  for  treble 
damages  to  owner  of  property  on  which  trees  stood  when  property  is  bounded 
by  middle  of  highway;  Adams  v.  Syracuse  Lighting  Co.  137  App.  Div.  450, 
121  N.  Y.  Supp.  762,  holding  that  abutting  owner  may  recover  damages  against 
wrong  doer  who  destroys  trees  in  front  of  his  property  although  he  does  not 
own  fee  of  street;  Buffalo,  L.  &  R.  R.  Co.  v.  Hoyer,  147  App.  Div.  210,  132 
X.  Y.  Supp.  31,  holding  that  abutting  owner  is  entitled  to  damages  caused  by 
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destruction  of  trees  by  construction  of  railroad;  Kellar  v.  Central  Teleph.  & 
Teleg.  Co.  53  Misc.  524,  105  N.  Y.  Supp.  03,  holding  abutting  owner  can  recover 
for  damages  to  tree  in  street  by  telephone  company;  Osborne  v.  Auburn  Teleph. 
Co.  Ill  App.  Div.  705,  97  N.  Y.  Supp.  874,  holding  property  owner  who  plants 
trees  along  street  may  recover  damages  against  a  telephone  company  for  in- 
juring the  trees,  although  he  has  no  title  to  any  part  of  the  street. 

Cited  in  note   (106  Am.  St.  Rep.  241)   on  removal  of  trees  as  additional  servi- 
tude in  highway. 
—  Liability   of   gas   company   for   escaping1   gas. 

Cited  in  Gould  v.  Winona  Gas  Co.  100  Minn.  260,  10  L.R.A.  (N.S.)  892,  111 
N.  W.  254,  holding  gas  company  liable  for  damage  to  trees  on  boulevard  caused 
by  escape  of  gas,  on  the  doctrine  of  negligence  in  custody  of  dangerous  instru- 
mentality. 

Cited  in  note    (10  L.R.A.  (N.S.)    891)    on  liability  for  injury  to  trees  by  gas 
escaping   from   pipes. 
Trespass. 

Cited   in   Whittaker  v.   Stangvick,   100  Minn.   390,   10   L.R.A.  (N.S.)    923,   117 
Am.   St.   Rep.   703,   111   N.   W.   295,    10   Ann.   Cas.   528,   holding    shooting   over 
another's   land  constitutes  trespass. 
Obstruction  on   street  as  nuisance. 

Cited  in  note  (107  Am.  St.  Rep.  246)  on  obstructions  or  encroachments  on 
streets  as  public  nuisances. 

70  L.  R.  A.  765,  WESTERN  ELECTRIC  CO.  v.  HANSELMANN,  69   C.  C.  A. 

346,   136   Fed.   564. 
Duty   to   provide  safe   place   to   work. 

Cited  in  Anderson  v.  McMullen,  145  App.  Div.  550,  130  N.  Y.  Supp.  423, 
holding  that  master  may  not  place  servant  at  work  made  dangerous  by  work 
of  other  employees  without  due  effort  to  furnish  him  adequate  protection,  and 
then  escape  result  of  injury  by  pleading  negligence  of  fellow-servant;  Parry 
Mfg.  Co.  v.  Eaton,  41  Ind.  App.  89,  83  N.  E.  510,  holding  duty  to  furnish  a 
safe  place  in  which  the  employee  is  to  work  is  a  continuing  one  and  cannot 
be  delegated. 
Duty  to  warn  servant. 

Cited  in  The  Buffalo,  147  Fed.  307,  holding  it  the  duty  of  the  master  to 
give  warnings  of  movements  of  appliance  with  which  work  is  performed  where 
from  position  in  which  servant  is  placed  to  perform  work  he  cannot  observe 
or  know  of  such  movements;  Kreigh  v.  Westinghouse,  C.  K.  &  Co.  11  L.R.A. 
(N.S.)  687,  81  C.  C.  A.  338,  152  Fed.  122,  holding  a  superintendent  in  charge 
of  gang  constructing  roofing  where  a  derrick  and  bucket  are  used  to  hoist 
cement  cannot  recover  for  injury  for  failure  of  master  to  have  signals  to  give 
warning  of  elevation  of  bucket  where  superintendent  did  not  have  to  work 
in  path  of  bucket  but  was  incidentally  there  when  injured;  Anderson  v.  Pitts- 
burgh Coal  Co.  108  Minn.  459,  26  L.R.A.(N.S.)  629,  122  N.  W.  794,  holding  coal 
lieaver  in  hold  of  vessel  could  recover  for  injury  from  failure  of  servant  above, 
who  for  that  purpose  was  a  vice-principal,  to  give  warning  of  the  descent  of 
coal  bucket. 

Cited  in  note  (10  L.R.A.(N.S.)  1106)  on  delegability  of  duty  of  railroad 
or  street  railway  company  as  to  signals  or  warnings. 


1351  L.  R.  A.  CASES  AS  AUTHORITIES.  [70  L.R.A.  796 

70  L.  R.  A.  768,  GIBSON  v.  THOMAS,  180  N.  Y.  483,  73  N.  E.  484. 
Unrecorded    instruments. 

Cited  in  Syracuse  Sav.  Bank  v.  Merrick,  182  N.  Y.  390,  75  N.  E.  232,  on  effect 
of  recording  act  on  rights  of  prior  assignee  of  a  bond  and  mortgage  whose  as- 
signment is  not  recorded  as  against  a  subsequent  assignee  who  records  assign- 
ment. 

70  L.  R.  A.  773,  ROCHESTER  v.  ROCHESTER  R.  CO.  182  N.  Y.  99,  74  N.  E. 

953. 
Contrncting'  away  police  power  as  to   street   uses. 

Cited  in  People  ex  rel.  Cohoes  R.  Co.  v.  Public  Service  Commission,  143  App. 
Div.  779,  128  X.  Y.  Supp.  384,  holding  that  police  power  of  legislature  cannot 
be  limited  or  controlled  by  action  of  previous  legislature;  State  ex  rel.  Minneap- 
olis v.  St.  Paul,  M.  &  M.  R.  Co.  98  Minn.  403,  28  L.R.A.(N.S-)  311,  120  Am. 
St.  Rep.  581,  108  N.  W.  261,  8  Ann.  Cas.  1047,  holding  invalid  an  ordinance 
relieving  railroad  company  from  construction  of  bridge  at  street  crossing  its 
right  of  way. 
Contract  rights  of  exemption  from  taxation. 

Cited  in  Great  Northern  R.  Co.  v.  Minnesota,  216  U.  S.  222,  54  L.  ed.  455,  30 
Sup.  Ct.  Rep.  344,  Affirming  106  Minn.  303,  119  N.  W.  202,  holding  that  con- 
tract exemption  does  not  survive  purchase  of  railroad  by  state  at  foreclosure 
sale,  and  subsequent  grant  by  state  does  not  carry  exemption  to  grantee;  State 
v.  Chicago  G.  W.  R.  Co.  106  Minn.  302,  119  N.  W.  211,  upholding  statute  in- 
creasing gross  earnings  tax  of  railroad  where  act  of  legislature  recognizing 
defendant  corporation  authorized  consolidation  with  another  road  but  was  wholly 
silent  on  subject  of  taxation. 
— •  Exemption  from  taxation  for  local  improvements. 

Cited  in  Carstens  v.  Fond  du  Lac,  137  Wis.  471,  119  N.  W.  117,  holding  the 
compliance  with  a  statutory  duty  enjoined  on  lot  owners  as  to  street  improve- 
ments did  not  create  a  contract  by  operation  of  law  which  exempted  them  from 
further  special  assessments  for  such  improvements. 

70  L.  R.  A.  787,  JENNIE  CLARKSON  HOME  v.  MISSOURI,  K.  &  T.  R.  CO. 

182  N.  Y.  47,  74  N.  E.  571. 

70  L.  R.  A.   796,  VIEMEISTER  v.  WHITE,   179  N.  Y.  235,   103  Am.   St.   Rep. 

859,   72  N.  E.  97,   1   Ann.   Cas.  334. 
Compulsory   vaccination. 

Cited  in  Jacobson  v.  Massachusetts,  197  U.  S.  34,  49  L.  ed.  652,  25  Sup.  Ct. 
Rep.  358,  3  Ann.  Cas.  765,  upholding  statute  authorizing  compulsory  vaccina- 
tion. 

Cited  in  note    (49  L.  ed.  U.  S.  643)    on  constitutionality  of  compulsory  vac- 
cination. 
Compulsory  vaccination  as  prerequisite   to   school  attendance. 

Cited  in  Auten  v.  School  Board,  83  Ark.  436,  104  S.  W.  130,  holding  where 
smallpox  exists  in  city  its  school  board  could,  under  orders  from  city  health 
board,  prescribe  compulsory  vaccination  as  prerequisite  to  admission  to  school; 
State  ex  rel.  O'Bannon  v.  Cole,  220  Mo.  710,  22  L.R.A.(N.S-)  990,  119  S.  W. 
424,  holding  board  can  prescribe  compulsory  vaccination  as  condition  precedent 
to  attendance  at  school  where  epidemic  of  smallpox  exists;  State  ex  rel.  Milhoor 
v.  Board  of  Education,  76  Ohio  St.  308,  81  N.  E.  568,  10  Ann.  Cas.  879,  holding 
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school  board  may  prescribe  vaccination  as  a  prerequisite  to  attendance  at  school 
even   though   epidemic   of   smallpox   does   not   exist    or    is   apprehended. 

Cited  in  note   (17  L.R.A.  (N.S.)    711),  on  compulsory  vaccination  as  condition 
of  admission  to  public   schools. 
Judicial    notice. 

Cited  in  Dickinson  v.  Oliver,  195  N.  Y.  243,  88  N.  E.  44,  holding  facts  of 
which  the  court  takes  judicial  notice  need  not  be  alleged  or  proved. 

Cited  in  note  (124  Am.  St.  Rep.  44),  on  facts  of  which  courts  will  take 
judicial  notice. 

Vaccination  as  preventative  of  small  pox. 

.  Cited  in  Avers  v.  Macoughtry,  29  Okla.  404,  37  L.R.A. (N.S.)  869,  117  Pac. 
1088,  to  the  point  that  courts  take  judicial  notice  of  facts  that  large  number 
of  medical  profession  and  people  generally  consider  vaccination  preventative  of 
disease;  Auten  v.  School  Board,  83  Ark.  435,  104  S.  W.  130,  holding  court 
will  take  judicial  notice  that  great  majority  of  medical  writers  and  practition- 
ers advocate  vaccination  as  a  safe  and  efficient  means  of  protection  against 
smallpox. 
Proper  exercise  of  police  power  in  protection  of  public  health. 

Cited  in  Tenement  House  Dept.  v.  Moeschen,   179  N.  Y.  333,   70  L.R.A.  709, 
103   Am.   St.   Rep.   910,   72   N.   E.  231,   1   Ann.   Gas.   439,   upholding  validity   of 
tenement  house  act  requiring  replacement  of  school  sinks  by  water  closets. 
Interference   with    rights,   privileges  and   liberties  of  citizens. 

Cited  in  Wright  v.  Hart,  182  N.  Y.  350,  2  L.R.A. (N.S.)  349,  75  N.  E.  404,  . 
Ann.  Cas.  263  (dissenting  opinion),  on  validity  of  bulk  sales  act. 

70   L.   R.   A.   799,   RESERVATION   STATE   BANK   v.   HOLST,    17    S.    D.    240, 

95  N.  W.  931. 
Rights  to  crops  on  relinqnishment  of  homestead   entry. 

Cited  in  Moore  v.  Linn,  19  Okla.  281,  91  Pac.  910,  holding  where  homestead 
entryman  relinquishes  entry  and  another  files  on  land  latter  acquires  rights 
to  growing  crops  thereon  as  against  one  who  planted  them  under  contract  for 
shares  with  first  entryman. 

70  L.  R.  A.  814,  COLONIAL  &  U.  S.  MORTG.  CO.  v.  NORTHWEST  THRESHER 
CO.  14  N.  D.  147,  116  Am.  St.  Rep.  642,  103  N.  W.  915,  8  Ann.  Cas.  1160. 
Statute  of  limitations. 

Cited  in   Bacon  v.   Mitchell,   14  N.   D.  459,   4   L.R.A. (N.S.)    247,   106   N.   W. 
129,   holding   statute  of   limitations   relates   solely  to  the  remedy   and   does   not 
destroy  cause  of  action. 
Tolling  statute  of  limitations  on  secured  debt. 

Cited  in  Omlie  v.  O'Toole,  16  N.  D.  134,  112  N.  W.  677,  holding  payments  on 
the  debt  or  other  act,  interrupting  running  of  the  statute  of  limitations  on 
the  main  debt  also  prevent  running  of  statute  on  the  security:  Kaiser  v.  Idle- 
man,  57  Or.  233,  28  L.R.A. (N.S.)  177,  108  Pac.  193,  holding  part  payment  on 
debt  before  the  running  of  the  statute  tolls  the  statute. 
Absence  of  mortgagor  from  state. 

Cited  in  Boucofski  v.  Jacobsen,  36  Utah,  181,  26  L.R.A.  (N.S.)  907,  104  Pac. 
117,  holding  that  if  mortgage  is  barred  in  favor  of  junior  lien  claimant,  and 
claim  against  mortgagor  4s  not  barred  because  of  his  absence  from  state  per- 
sonal judgment  may  be  entered  against  him  for  debt;  Adams  &  F.  Co.  v.  Kenoyer, 
17  N.  D.  304,  16  L.R.A. (N.S.)  682,  116  N.  W.  98,  holding  an  amendment  to 
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the  statute,  providing  that  absence  from  the  state  shall  not  prevent  the  run- 
ning of  the  statute  of  limitations  did  not  apply  to  existing  causes  of  action 
for  foreclosure  of  mortgage  which  accrued  prior  to  passage  of  amendment ; 
Paine  v.  Dodds,  14  N.  D.  190,  116  Am.  St.  Rep.  674,  103  N.  W.  931;  Colonial 
&  U.  S.  Mortg.  Co.  v.  Flemington,  14  N.  D.  185,  116  Am.  St.  Rep.  670,  103 
N.  W.  929,— holding  an  action  to  foreclose  a  mortgage  being  in  personam  ab- 
sence from  the  state  of  person  against  whom  cause  of  action  accrued  tolled  the 
statute  of  limitations  during  absence,  within  statute  excepting  from  period 
for  commencement  of  action  period  of  absence  from  state. 

Cited   in  note    (26   L.R.A.  (N.S.)    899,  901)    on   effect   of  mortgagor's   absence 
from  state  to  toll  limitations   as   against  foreclosure  against   his  grantee. 
Availability    of    statute    of    limitations    to    foreign    corporation. 

Cited  in  Tiller  v.  St.  Louis  &  S.  F.  R.  Co.  189  Fed.  998,  holding  that  statute 
of  limitations  runs  in  favor  of  foreign  corporation  doing  business  in  state 
in  same  manner  as  against  individual;  Volivar  v.  Richmond  Cedar  Works,  152 
N.  C.  657,  68  S.  E.  200,  holding  where  nonresident  corporation  has  appointed 
local  agent  on  whom  process  can  be  served,  it  could  plead  the  statute  of  limita- 
tions. 
"Canse  of  action." 

Cited  in  Paine  v.  Dodds,  14  N.  D.  196,  116  Am.  St.  Rep.  674,  103  N.  W.  931, 
holding  "cause  of  action"  is  synonymous  with  "right  of  action;"  Bruner  v. 
Martin,  76  Kan.  866,  14  L.R.A.  (N.S.)  778,  123  Am.  St.  Rep.  172,  93  Pac.  165, 
14  Ann.  Cas.  39,  defining  cause  of  action. 

70  L.   R.  A.   831,  MOONEY  v.   BEATTIE,   180  Mass.   451,   62   N.   E.   725. 
Dnty   of   inspection. 

Cited  in  Kirk  v.  Sturdy,  187  Mass.  88,  72  N.  E.  349,  holding  master  who 
rents  building  in  which  his  employees  work,  the  lessor  furnishing  every  thing 
but  tools  with  which  work  is  done,  can  rightfully  assume  that  pail  hung  to 
overhead  pipes  by  servant  of  lessor  is  properly  fastened,  and  he  owed  no  duty 
of  inspection. 

Cited  in  note  (40  L.R.A.  (N.S.)  1121)  on  master's  duty  to  inspect  as  affect- 
ed by  purchase  of  instrumentality  from  responsible  dealer. 

70  L.  R.  A.  835,  STATE  v.  MARBLE,  72  Ohio  St.  21,  106  Am.  St.  Rep.  570,  73 

N.  E.  1063,  2  Ann.  Cas.  898. 
What  constitutes  practice  of  medicine. 

Cited  in  People  v.  Allcutt,  117  App.  Div.  551,  102  N.  Y.  Supp.  678,  holding 
one  practising  medicine  who  held  himself  out  as  a  doctor  but  who  prescribed  no 
drugs,  his  treatment  consisting  of  manipulation  by  fingers  and  prescription  of 
diet  and  remedies,  and  taking  payment  for  services;  State  v.  Smith,  233  Mo.  261, 
33  L.R.A. (N.S.)  179,  135  S.  W.  465,  holding  act  regulating  practice  of  medicine 
applicable  to  practice  of  "Chiropractic  Science;"  Hazlitt  v.  State,  175  Ind.  126,  93 
N.  E.  169,  affirming  judgment  convicting  one  of  practising  medicine  without  a 
license. 

Cited   in   note    (3   L.R.A. (N.S.)    764)    on    application   of    statutes   regulating 
practice   of   medicine   to   persons  giving   special   kinds   of   treatment. 
Validity  of  reK»l«tion  of  practice  of   medicine. 

Cited  in  Smith  v.  People,  51  Colo.  274,  36  L.R.A. (N.S.)  160,  117  Pac.  612, 
holding  that  police  power  extends  to  creation  of  board  of  medical  examiners 
whose  license  one  must  secure  before  practising  medicine. 
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70  L.  R.  A.  841,  CLEVELAND  v.  PAYNE,  72  Ohio  St.  347,  74  N.  E.  177. 
Xotice   to  policeman   as  notice   to   city. 

Cited  in  Columbus  v.  Penrod,  73  Ohio  St.  213,  3  L.R.A. (N.S.)  286,  112  Am. 
St.  Rep.  716,  76  N.  E.  826,  holding  notice  to  policeman  of  defects  in  street 
not  notice  to  city  rendering  city  liable;  Kittredge  v.  Cincinnati,  6  Ohio  C.  C. 
N.  S.  648,  28  Ohio  C.  C.  102,  on  notice  to  city  of  defect  in  street,  through 
knowledge  of  police  officer. 

Cited  in  note  (20  L.R.A. (N.S.)  700)  on  officers  or  agents  whose  knowledge  or 
notice  of  defects  or  obstructions  in  streets  is  binding  on  municipality. 

70  L.  R.  A.  844,  RODEFER  v.  PITTSBURG,  0.  V.  &  C.  R.  CO.  72  Ohio  St.  272, 

74   N.   E.   183. 
Revocable  license. 

Cited  in  Yeager  v.  Tuning,  79  Ohio  St.  127,  19  L.R.A. (N.S.)  700,  128  Am. 
St..  Rep.  679,  86  N.  E.  657,  holding  parol  agreement  among  property  owners  to 
allow  telephone  poles  to  be  erected  and  wires  strung  across  their  property  is 
merely  a  license  which  may  be  revoked  by  any  one  of  such  owners  though  line 
has  been  constructed;  Mueller  v.  Cincinnati  Traction  Co.  19  Ohio  S.  &  C.  P. 
Dec.  506,  holding  revocable  at  option  of  grantor,  license  permitting  street  rail- 
v/ay  company  to  construct  loop  on  grantor's  land. 

Cited  in  note  (19  L.R.A.  (N.S.)  701)  on  revocability  of  license  to  maintain 
burden  on  land  after  licensee  has  incurred  expense. 

70  L.  R.  A.  850,  HOUSTON  &  T.  C.  R.  CO.  v.  DALLAS,  98  Tex.  396,  84  S.  W. 

648. 
Power  of  municipality  over  railroad   street   crossing. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Belton,  57  Tex.  Civ.  App.  469,  122  S. 
W.  413,  holding  that  city  cannot  declare  overhead  railroad  crossing  nuisance 
regardless  of  whether  it  is  so  in  fact. 

70  L.  R.  A.  864,  BENNETT  v.  BENNETT,  15  Okla.  286,  81  Pac.  632. 
Striking  out  answer   by  defendant   in  contempt  in   divorce  stilt. 

Cited  in  note  (115  Am.  St.  Rep.  954)  on  power  of  court  to  strike  out  an- 
swer presenting  valid  defense  of  defendant  in  contempt  of  court  in  divorce  suit. 
Relief  of  wife  against  transfer  by  husband  in  fraud  of  her  support. 

Cited  in  note  (18  L.R.A. (N.S.)  1156)  on  right  of  wife  to  relief  against  trans- 
fer made  or  contemplated  by  husband  in  fraud  of  her  support. 

70   L.   R.   A.    873,   KING-RYDER   LUMBER   CO.   v.    SCOTT,    73    Ark.    329,    84 

S.  W.  487. 
Sale   of  growing   timber. 

Cited  in  Rust  Land  &  Lumber  Co.  v.  Wheeler,  111  C.  C.  A.  53,  189  Fed. 
325,  to  the  point  that  sale  of  growing  timber  upon  land  in  Arkansas  is  re- 
garded as  sale  of  interest  in  land  upon  which  it  stands ;  Burt  &  B.  Lumber  Co. 
v.  Bailey,  175  Fed.  137,  holding  conveyance  by  deed  of  standing  trees  to  be  cut 
at  a  future  day  conveys  an  interest  in  land. 
Right  to  cut  timber  on  public  land. 

Cited  in  note    (70  L.R.A.  893)    on  right  to  cut  timber  on  public  land. 

70  L.  R.   A.   881,  ORRELL  v.  BAY  MFG.   CO.  83  Miss.  800,   36   So.   561. 
Later  appeal  in  87  Miss.  637,  40  So.   429. 
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Alienation   of  public  land   rig'hts   by   entryman. 

Cited  in  Hafemann  v.  Gross,  199  U.  S.  347,  50  L.  ed.  224,  26  Sup.  Ct.  Rep. 
80,  upholding  agreement  by  one  proceeding  under  pre-emption  law  in  considera- 
tion of  advance  of  portion  of  expense  in  perfecting  entry  to  pay  specified  sum 
for  locating  entryman  on  land  and  further  sum  from  the  proceeds  of  any  sale 
made  after  title  acquired. 
Timber  rights. 

Cited  in  Hancock  County  v.  Imperial  Naval  Stores  Co.  93  Miss.  831,  17  L.R.A. 
(N.S.)    696,   136   Am.   St.   Rep.  561,   47   So.   177,  holding  lease  or   license  to  go 
on   public   land   and   secure   turpentine   does   not   pass   any   interest  in   the   land 
as  land  and  is  not  assessable  as  land. 
Disposition  of  timber  by  homestead  entryman. 

Cited  in  King-Ryder  Lumber  Co.  v.  Scott,  73  Ark.  332,  70  L.R.A.  880,  84 
S.  W.  487,  holding  valid  a  sale  of  timber  by  homestead  entryman  made  before 
issuance  of  patent  or  final  certificate,  for  purpose  of  carrying  out  in  good 
faith  object  of  acquisition  and  enjoyment  of  homestead,  though  profit  incident- 
ally result. 

Cited  in  note   (100  Am.  St.  Rep.  645)   on  sale  of  timber  by  homestead  entry- 


70  L.   R.   A.   911,   C.  &  J.  MICHEL  BREWING  CO.  v.   STATE,   19   S.  D.   302, 

103    N.   W.    40. 

Followed  without  discussion  in  Steffen  v.  State,  19  S.  D.  317,  103  N.  W.  44. 
Recovery  of  compulsory  payments. 

Cited  in  Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  528,  holding  that  to  recover 
fine  paid  under  protest  it  must  appear  that  exaction  of  payment  was  unlawful, 
that  payment  was  made  under  present  and  potential  pressure  against  either 
person  or  property,  and  under  protest. 

Cited  in  note  (22  L.R.A. (N.S.)  867,  876)  on  right  to  recover  license  fee 
exacted  under  color  of  authority. 

70  L.  R.  A.  915,  BOWEN  v.  ILLINOIS  C.  R.  CO.  69  C.  C.  A.  444,  136  Fed.  306. 
Scope   of   employment. 

Cited  in  St.  Louis  Southwestern  R.  Co.  v.  Harvey,  75  C.  C.  A.  536,  144  Fed. 
808,  holding  the  surreptitious  use  of  a  hand  car  by  members  of  a  section 
crew  after  working  hours  and  for  their  own  use  exclusively  was  not  within 
the  scope  of  their  employment;  Western  Real  Estate  v.  Hughes,  96  C.  C.  A. 
658,  172  Fed.  210,  holding  although  servants  violate  or  exceed  instructions 
in  performing  work,  master  is  liable  for  their  negligence  if  act  was  done  in 
furtherance  of  his  business,  although  master  has  no  knowledge  of  it;  Jackson 
v.  Chicago,  R.  I.  &  P.  R.  Co.  102  C.  C.  A.  159,  178  Fed.  435,  holding  act 
of  a  section  foreman  in  carrying  gun  on  hand  car  in  going  to  and  from  work 
for  the  purpose  of  shooting  game  exclusively  for  his  own  use  and  pleasure 
was  not  within  the  scope  of  his  employment. 

Cited  in  notes  (4  L.R.A. (N.S.)  486,  487)  on  liability  for  malicious  act  of 
servant  when  master  owes  special  duty  to  party  injured;  (7  L.R.A. (N.S.) 
926)  on  liability  of  railroad  for  malicious  refusal  of  agent  to  deliver  freight. 
Passengers. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Thurlow,  30  L.R.A.  (N.S.)  575,  102 
C.  C.  A.  128,  178  Fed.  898,  holding  relation  of  carrier  and  passenger  terminates 
upon  arrival  at  latter's  destination  and  a  reasonable  time  has  elapsed  for 
him  to  alight  and  leave  premises  of  carrier. 
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Cited  in  note  (40  L.R.A.  (N.S.)  1061)  on  continuity  of  relation  of  carrier 
and  passenger. 

70  L.  R.  A.  924,  KING  v.  INTERSTATE  CONSOL.   STREET  R.  CO.  23  R.  I. 

583,  51  Atl.  301. 
Assumption    of   risk. 

Cited   in  Frangiose  v.  Horton,   26   R.  I.  293,  58  Atl.   949,  holding  a  general 
helper   in   work   of   excavating   cellars,   who   is   not   of   tender   years   or   lacking 
in  ordinary  intelligence,  assumes  risk  of  contract  with  boom  of  derrick,   oper- 
ated in  performance  of  the  work,  during  a  high  wind. 
Pleading:  in   action    for   injuries   from   negrlig'ence. 

Cited   in   Dalton   v.   Rhode   Island   Co.  25   R.   I.   577,   57   Atl.   383,   holding   in 
action   by  servant  for   personal   injuries,  he  must  either  allege  want  of   knowl- 
edge of  master's  negligence  or  an  excuse. 
Furnishing:   shelter   to   servant. 

Distinguished  in  Collins  v.  Harrison.  25  R.  I.  492,  64  L.R.A.  157,  56  Atl.  678, 
holding  master   liable  for   injury   to   servant  occasioned   by   leak   in   roof  where 
he  promised  to  repair   if  servant  would   remain   in   employment,  but  roof  was 
not   so   repaired. 
Duty  of  caring;  for  disabled  servants. 

Distinguished  in  Carll  v.  Interstate  Consol.  R.  Co.  23  R.  I.  593,  51  Atl.  305. 
holding  master  owed  duty  of  taking  reasonable  care  of  disabled  servant  where 
the  evidence  disclosed  that  servant  taken  to  place  away  from  home  to  clear 
snow  from  railroad  on  being  overcome  by  cold  and  on  requesting  permission 
to  leave  off  work  was  refused  but  was  ordered  to  enter  and  permitted  to  remain 
in  defendant's  car  where  he  was  left  without  care  or  protection  for  long  period. 

70  L.  R.  A.  930,  OSGOOD  v.  CENTRAL  VERMONT  R.  CO.  77  Vt.  334,  60  Atl. 

137. 
Release  of  railroad   for  injury   to  property   on   Its  right   of   Tray. 

Cited  in  James  Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  26, 
116  Am.  St.  Rep.  336,  107  N.  W.  742,  upholding  contract  granted  by  railroad 
to  another  to  build  elevator  on  right  of  way  on  condition  that  railroad  should 
not  be  responsible  for  damages  from  fires  resulting  from  operation  of  its  en- 
gines. 
Liability  of  common  carrier  for  injury  to  property  on  its  rigrht  of  tray. 

Cited  in  German-American  Ins.  Co.  v.  Southern  R.  Co.  77  S.  C.  472,  58  S.  E. 
337,  12  Ann.  Cas.  495,  holding  railroad  not  liable  for  damage  by  fire  to  cotton 
deposited  on  its  right  of  way  under  a  special  contract  that  it  remain  on  such 
premises  without  railroad's  consent  and  at  sole  risk  of  shipper  until  tendered 
and  accepted  for  shipment. 
liease  by  railroad  of  part  of  right  of  Tray. 

Cited  in  Ide  v.  Boston  &  M.  R.  Co.  83  Vt.  76,  74  Atl.  401;   Bacon  v.  Boston 
&  M.  R.  Co.  83  Vt.  437,  76  Atl.  128, — holding  that  railroad  company  may  lease 
part  of  its  right  of  way,  if  it  does  not  thereby  affect  its  inability  to  discharge 
its  public  duties. 
Reasonable  construction  of  statutes. 

Cited  in  Harris  v.  Harris,  79  Vt.  28,  64  Atl.  75,  holding,  construing  act  giv- 
ing jurisdiction  to  court  of  chancery  in  certain  matters,  it  was  not  intended 
t«  give  it  jurisdiction  to  intervene  on  error  by  probate  court  in  reduction  of 
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legacies  by  advancements  made  by  testator  by  reference  to  extrinsic  documents, 

but  appeal   lies  to  county   court. 

Enforcement   of   lejjal   stipulations   of   contract. 

Cited  in  Bundrant  v.  Boyce,  47  Ind.  App.  262,  92  N.  E.  126  (dissenting  opin- 
ion), on  right  to  enforce  stipulation  which  is  legal,  in  contract,  where  it  is  sep- 
arable from  illegal  stipulation. 

70  L.  R.  A.  935,  MONAHAN  v.  MONAHAN,  77   Vt.   133,   59   Atl.   169. 
Compensation    for    wife's    services    to    husband. 

Cited   in   Kirkpatrick   v.   Metropolitan   Street   R.   Co.   129   Mo.   App.   533,   107 
S.    W.    1025,    (dissenting   opinion),   on   wife's   services   in   assisting   husband   in 
business   as  constituting   separate   labor. 
Illegality    of   consideration. 

Cited  in  Harrison  v.  Northwestern  Mut.  L.  Ins.  Co.  80  Vt.  150,  66  Atl.  787, 
holding  in  action  on  life  insurance  policy  where  defendant  alleged  an  assign- 
ment of  policy  by  insured  where  plaintiff  could  make  out  his  case  without 
relying  on  or  disclosing  assignment,  he  could  impeach  assignment  by  showing 
turpitude  of  its  consideration. 

70  L.  R.  A.  943,  TEXAS  MIDLAND  R.  CO.  v.  DEAN,  98  Tex.  517,  85  S.  W.  1135. 
Liability  of  carrier  for  torts  of  servants  to  pnssengrera. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Bush,  104  Tex.  31,  32  L.R.A.(N.S.)  1206, 
133  S.  W.  245,  holding  railroad  not  liable  for  assault  on  passenger  by  station 
porter,  to  satisfy  personal  grudge. 

Cited   in  note    (40  L.R.A.(N.S.)    1042,   1044,  1053,   1057,  1070,   1071),  on  lia- 
bility of  carrier  for  wilful  torts  of  servants  to  passengers. 
Arrest   of   passenger. 

Cited  in  notes  (7  L.R.A.(N.S.)  166)  on  liability  of  carrier  for  arrest  of 
passenger  by  servant;  (32  L.R.A.(N.S.)  526,  40  L.R.A. (N.S.)  1074)  on  carrier's 
duty  to  protect  passenger  from  arrest. 

70   L.   R.   A.   946,  TEXAS   &  P.   R.   CO.   v.   PAYNE,   99   Tex.   46,   122   Am.   St. 

Rep.    603,    87    S.    W.    330. 
Damages  for  ejection   from  train. 

Cited  in  Harvey  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  572,  69  S.  E.  627, 
holding  that  holder  of  mileage  book  is  entitled  to  go  to  jury  upon  question 
of  wrongful  ejectment  from  train  where  he  was  unable  to  make  exchange  for 
ticket  at  station  because  of  crowded  condition  about  depot;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Dyer,  43  Tex.  Civ.  App.  98,  holding  person  ejected  from  train  after 
tendering  full  rate  per  mile  to  destination  can  recover  damages  for  such  ejection. 

Cited  in  notes  (34  L.R.A. (N.S.)  282,  283)  on  duty  of  passenger  to  pay 
fare  wrongfully  demanded,  to  avoid  expulsion;  (122  Am.  St.  Rep.  645)  on 
liability  of  railroad  for  damages  for  ejection  of  passenger  resulting  from  refusal 
of  ticket  agent  to  indorse  return  ticket. 

Distinguished  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  McCormick,  45  Tex.  Civ.  App. 
429,  100  S.  W.  202,  holding  person  cannot  recover  for  ejectment  where  he  enters 
train  without  ticket,  although  he  has  paid  for  ticket  and  lost  it,  which  is 
known  to  conductor. 
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70  L.  R.   A.  950,  FT.  WORTH  &  D.   CITY  R.  CO.  v.   STATE,   99   Tex.   34,   87 

S.    W.   336. 
Monopolies   within   anti-trust    act. 

Cited  in  Redland  Fruit  Co.  v.  Sargent,  51  Tex.  Civ.  Rep.  623,  113  S.  W.  330, 
holding  that  contract  by  owner  of  premises  giving  right  to  sell  goods  on  such 
premises  to  one  person  is  not  illegal  as  violating  statute  prohibiting  trusts; 
State  v.  Duluth  Bd.  of  Trade,  107  Minn.  540,  23  L.R.A.  (N.S.)  1277,  121  N. 
W.  395,  holding  a  rule  of  a  board  of  trade  providing  that  all  members  should 
charge  a  uniform  and  determined  rate  of  commission  for  sale  of  grain  for  non- 
members  not  in  violation  of  anti-trust  statute. 

Distinguished  in  State  v.  Missouri,  K.  &  T.  R.  Co.  99  Tex.  526,  5  L.R.A. 
(N.S.)  789,  91  S.  W.  214,  13  Ann.  Gas.  1072,  holding  within  an  anti-trust  act 
an  agreement  by  railroad  with  express  company  giving  it  exclusive  right  to 
do  express  business  on  its  railroad  wherein  railroad  bound  itself  not  to  con- 
tract with  others  to  do  express  business  on  its  road,  and  if  compelled  by  legis- 
lation or  judicial  proceedings  to  give  right  to  others,  such  express  company 
should  have  credit  for  sums  paid  by  other  companies. 

70  L.  R.   A.  959,  T.  S.   REED  GROCERY   CO.  v.   CANTON  NAT.   BANK,   100 
Md.  299,   59  Atl.   716. 

70  L.  R.  A.  964,  WATKINS  LAND  CO.  v.  CLEMENTS,  98  Tex.  578,  107  Am. 

St.  Rep.  653,  86  S.  W.  733. 
Riparian   lands. 

Cited  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  330,  11  L.R.A. (N.S.) 
1066,  88  Pac.  978,  holding  land  not  within  the  watershed  of  a  river  is  not 
riparian  thereto,  and  not  entitled  as  such  to  use  of  water  from  the  river,  al- 
though it  may  be  part  of  an  entire  tract  which  does  extend  to  the  river. 

Cited   in  note    (11   L.R.A. (N.S.)    1063)    on  what   is  riparian   land. 
Severance    of    riparian    rii.ht.x    from    own    land. 

Cited  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  331,  11  L.R.A. (N.S.) 
1066,  88  Pac.  978,  holding  where  a  riparian  owner  conveys  a  part  of  his  land 
not  contiguous  to  the  stream  he  thereby  cuts  off  part  so  conveyed  from  all 
participation  in  use  of  stream  and  riparian  rights,  unless  the  conveyance  declares 
the  contrary. 
HiK'htn  of  riparian  owners  in  stream. 

Cited  in  Stacy  v.  Delery,  57  Tex.  Civ.  App.  247,  122  S.  W.  300,  holding  that 
each  riparian  owner  has  equal  rights  in  stream  of  water  which  flows  by  him, 
and  what  is  reasonable  use  thereof  is  question  of  fact  for  jury. 

Cited   in   footnote  to   Clark   v.   Allaman,   70   L.R.A.   971,   which    holds   use   of 
water  of  running  stream  for  irrigation  after  primary  uses  for  quenching  thirst 
and    other   domestic    requirements    have    been    subserved   common    law    right   of 
riparian    proprietor. 
Rig-ht   to  use  water  on   nonriparian   land. 

Cited  in  note  (22  L.R.A.  (N.S.)  387)  on  right  to  make  use,  on  nonriparian, 
of  water  rights  incident  to  riparian  lands. 

70  L.  R.  A.  971,  CLARK  v.  ALLAMAN,  71  Kan.  206,  80  Pac.  571. 

Followed  without  discussion  in  Grant  v.  Robb,  71  Kan.  846,  80  Pac.  585, 
Common  luw. 

Cited  in  Cooper  v.  Seaverns,  81  Kan.  279,  25  L.R.A. (N.S.)    522,  135  Am.  St. 
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Rep.   359,   105   Pac.  509,   declaring  common-law  of  England  in  force  in  Kansas 
only  so  far  as  not  modified  by  constitutional  and  statutory  law,  judicial  deci- 
sions  and    conditions    and    wants   of   people. 
II  iuli  is  of  riparian  owners  to  use  water. 

Cited  in  Stacy  v.  Delery,  57  Tex.  Civ.  App.  247,  122  S.  W.  300,  holding  that 
each  riparian  owner  has  equal  rights  in  stream  of  water  which  flows  by  him,  and 
what  is  reasonable  use  thereof  is  question  of  fact  for  jury;  McCarter  v.  Hudson 
County  Water  Co.  70  X.  J.  Eq.  708,  14  L.R.A.  (N.S.)  204,  118  Am.  St.  Rep. 
754,  65  Atl.  489,  10  Ann.  Cas.  116,  holding  riparian  owner  of  waters  flowing 
on  or  past  his  land  has  no  right  to  divert  a  portion  of  the  flow  and  convey 
it  elsewhere  for  use  of  others  than  riparian  owners;  Kansas  v.  Colorado,  20G 
U.  S.  95,  51  L.  ed.  974,  27  Sup.  Ct.  Rep.  655,  as  a  recognition  by  Kansas 
of  right  of  appropriating  water  of  stream  for  irrigation  purposes,  subject  to 
equitable  division  between  riparian  proprietors  and  holding  such  state  cannot 
enjoin  another  state  from  diminishing  flow  of  a  river  by  appropriation  of  its 
waters  for  irrigating  and  reclaiming  large  arid  areas  where  such  diminution 
had  worked  little  if  any  detriment  to  great  body  of  land  in  former  state  watered 
by  such  river. 

Cited  in  footnote  to  Watkins  Land  Co.  v.  Clements,  70  L.R.A.  964,  which 
holds  each  riparian  owner  entitled  to  reasonable  use  of  water  from  stream  for 
irrigation  purposes  subject  to  right  of  other  riparian  owners  to  have  natural 
use  of  water  for  cooking  and  quenching  thirst. 

Cited    in    note    ( 127    Am.    St.    Rep.   57 )    on    relative   rights   of    state   and   ri- 
parian owner  in   navigable   waters. 
Evidence  of  local  customs. 

Cited  in  Gibson  v.  Fields,  79  Kan.  40,  20  L.R.A. (N.S.)  380,  131  Am.  St. 
Rep.  278,  98  Pac.  1112,  17  Ann.  Cas.  405,  holding  in  ejectment  for  possession 
and  rents  and  profits  of  land  evidence  of  local  custom  for  compensation  by  use 
of  land  for  breaking  up  the  prairie  inadmissible  as  contrary  to  established  prin- 
ciple of  law. 
What  are  riparian  lands. 

Cited  in  Miller  v.  Baker,  68  Wash.  21,  122  Pac.  604,  to  the  point  that  lands 
not  bordering  upon  stream  and  acquired  at  different  times  by  separate  and 
independent  sources  of  title  are  not  riparian  lands. 

70  L.  R.  A.  989,  POST  v.  UNITED  STATES,  67  C.  C.  A.  569,  135  Fed.  1. 

Rehearing  denied  in  67  C.  C.  A.  679,  135   Fed.   1022. 
Use  of  mails  to  defraud. 

Cited  in  Etheredge  v.  United  States,  108  C.  C.  A.  356,  186  Fed.  441,  holding 
that  indictment  merely  charging  that  defendant  caused  another  to  order  diamond 
ring  from  complainant  to  be  paid  for  on  installment  plan,  through  United  States 
mails,  with  intent  not  to  pay  for  same  did  not  charge  scheme  to  defraud ; 
United  States  v.  Etheredge,  140  Fed.  380,  holding  an  indictment  for  use  of 
mail  to  defraud  by  sending  circulars  of  letters  headed  "money  to  loan"  de- 
fective where  it  does  not  allege  that  accused  did  not  intend  to  lend  the  money 
as  indicated  by  the  circular. 

70  L.  R.  A.  999,  BERTHA  ZINC  CO.  v.  MARTIN,  93  Va.   791,  22   S.  E.   809. 
Objection    for  variance   between   pleading  and   proof. 

Cited  in  Taliaferro  v.  Shepherd,  107  Va.  57,  57  S.  E.  585;  Newport  News  & 
O.  P.  R.  &  Electric  Co.  v.  McCormick,  106  Va.  518,  56  S.  E.  281, — holding  where 
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no  objection  is  made  to  admissibility  of  evidence  because  of  variance  from 
pleading,  or  no  motion  made  to  exclude  it,  it  will  be  considered  waived  on 
appeal;  Moore  Lime  Co.  v.  Johnston,  103  Va.  86,  48  S.  E.  557,  holding  objection 
of  variance  between  pleading  and  proof  cannot  be  raised  for  first  time  on  appeal ; 
Virginia  &  S.  W.  R.  Co.  v.  Bailey,  103  Va.  228,  49  S.  E.  33;  Long  Pole 
Lumber  Co.  v.  Gross,  103  C.  C.  A.  359,  180  Fed.  10, — holding  it  is  too  late 
after  a  verdict  has  been  returned  to  object  that  there  is  variance  between 
pleading  and  proof. 
Duties  of  master  as  to  care  and  safety. 

Cited  in  Norfolk  &  P.  Traction  Co.  v.  Daily,  111  Va.  677,  69  S.  E.  9S3, 
holding  that  measure  of  care  required  of  traction  company  with  respect  to  its 
duty  to  install  lightning  arresters,  is  "ordinary  care"  test  of  which  is  practice 
and  custom  of  others  in  like  business;  D.  S.  Cook  &  Son  Min.  Co.  v.  Thompson, 
110  Va.  372,  66  S.  E.  79,  holding  that  expert  in  mining  may  be  asked  what 
is  "safe  distance"  from  employees  for  placing  of  dynamite  thawer;  Virginia 
Portland  Cement  Co.  v.  Seal,  110  Va.  486,  66  S.  E.  75,  holding  that  it  is 
duty  of  master  to  furnish  his  servant  reasonably  safe  place  to  work,  not  abso- 
utely  safe  place,  nor  safest  place;  German-American  Lumber  Co.  v.  Hannah, 

60  Fla.  73,  30  L.R.A.  (N.S.)    884,  53  So.  516,  holding  that  it  is  duty  of  master 
to  use   due   diligence   in   providing   reasonably   safe   place   for   servant   to   work, 
and  to  inform  him  of  latent  dangers;   Lane  Bros.  Co.  v.  Seakford,  106  Va.  98, 
55  S.  E.  556,  holding  an  instruction  correct  that  a  master  was  bound   to  use 
ordinary   and   all   reasonable   care   to   furnish   and   maintain   a   reasonably   safe 
place  in  which  to  work,  to  employ  fit,  competent  and  careful  servants,  and  to 
give   proper  orders  and   instructions;    Southern   R.   Co.  v.  Moore,   108  Va.   391, 

61  S.   E.   747;    Southern   R.    Co.   v.   Mauzy,   98   Va.   696,    37    S.   E.   285,— hold- 
ing  master    not   bound    absolutely    to   furnish    safe    and    sound   machinery,   but 
must  exercise  ordinary  care  and  diligence  to  provide  reasonably  safe  and  suit- 
able machinery  and  appliances;   Richmond  Locomotive  &  Mach.  Works  v.  Ford, 
94  Va.   644,  27   S.  E.   509,   holding  master   owes   duty   of   exercising   reasonable 
care  in  furnishing  safe  place  to  work,  but  he  is  not  liable  for  injury  to  servant 
where    after   safe   place   is   provided   injury   occurs   through   negligent   direction 
of  work  by  a   foreman. 

Cited  in  note  (98  Am.  St.  Rep.  291,  295)  on  liability  to  servant  for  in- 
juries due  to  defective  machinery  and  appliances. 

Distinguished  in  Norfolk  &  W.  R.  Co.  v.  Stevens,  97  Va.  636,  46  L.R.A.  370, 
34  S.  E.  525,  holding  where  railroad  used  ordinary  care  in  the  selection  of  a 
competent  bridge  builder  for  the  reconstruction  of  one  of  its  bridges,  it  was 
not  liable  for  injury  to  a  fireman  in  the  fall  of  the  bridge  in  passing  over  it 
with  train. 
—  Best  and  latest  appliances  and  methods. 

Cited  in  Southern  R.  Co.  v.  Foster,  111  Va.  770,  69  S.  E.  972;  Southern 
R.  Co.  v.  Lewis,  110  Va.  850,  67  S.  E.  357,— holding  that  test  of  negligence 
in  selection  of  appliances  for  use  by  servants,  is  ordinary  usage  of  business; 
Partlett  v.  Dunn,  102  Va.  465,  46  S.  C.  467,  holding  employer  using  hoisting 
apparatus  must  exercise  ordinary  care  and  diligence  in  furnishing  a  reasonably 
safe  and  suitable  apparatus;  Norfolk  &  W.  R.  Co.  v.  Bell,  104  Va.  839,  52 
S.  E.  700,  holding  in  performance  of  the  work  master  is  not  bound  to  furnish 
best-known  instrumentalities  but  such  only  as  are  reasonably  safe;  Norfolk 
&  W.  R.  Co.  v.  Cromer,  99  Va.  779,  40  S.  E.  54,  holding  a  railroad  company 
is  bound  to  exercise  reasonable  care  for  the  safety  of  its  employees,  but  is 
not  bound  to  provide  the  latest  inventions  or  most  newly-discovered  appliances; 
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Norfolk  &  P.  Traction  Co.  v.  Ellington,  108  Va.  250,  17  L.R.A. (N.S.)  121,  61 
S.  E.  779;  Riverside  Cotton  Mills  v.  Green,  98  Va.  60,  34  S.  E.  963,— holding 
master  must  exercise  reasonable  care  to  furnish  reasonably  safe  and  suitable 
instrumentalities  and  appliances  for  the  work,  but  is  not  bound  to  use  the 
newest  and  best  appliances. 

Assumption   of  risk. 

Cited  in  Moore  Lime  Co.  v.  Richardson,  95  Va.  335,  64  Am.  St.  Rep.  785,  28 
S.  E.  334,  holding  an  employee  does  not  assume  all  the  risks  incident  to  his 
employment  but  only  such  as  are  ordinarily  incident  thereto. 

Cited  in  note  (17  L.R.A. (N.S.)  80)  on  servant's  assumption  of  risk  from 
latent  danger  or  defect. 

— •    l):i  iii;«-r«i!S    work. 

Cited  in  Parlett  v.  Dunn,  102  Va.  464,  46  S.  E.  467,  holding  servant  employed 
on  hoisting  apparatus,  who  knew  kind  of  work  he  was  to  do  and  claimed  to 
have  had  experience  in  such  work,  knowing  condition  of  such  appliance,  and 
have  knowledge  of  the  danger  therein,  which  was  open  and  obvious,  assumed  the 
risk  of  injury  therein;  Gay  v.  Southern  R.  Co.  101  Va.  470,  44  S.  E.  707,  hold- 
ing member  of  crew  of  a  shifting  engine  in  railroad  yards,  whose  duty  it  was 
to  remove  disabled  cars  to  be  overhauled,  assumed  risks  incident  to  that  service, 
including  contact  with  projecting  parts  of  disabled  cars;  Southern  R.  Co.  v. 
Mauzy,  98  Va.  698,  37  S.  E.  285,  holding  employee  of  railroad  in  loading  wheels, 
which  from  nature  of  his  employment  he  might  be  called  on  from  time  to  time  to 
do,  assumes  ordinary  risks  connected  therewith  and  all  risks  from  causes  known 
to  him  or  which  are  open  and  obvious;  McDonald  v.  Norfolk  &  W.  R.  Co.  95 
Va.  105,  27  S.  E.  821,  holding  where  railroad  uses  mismatched  couplers,  which 
fact  was  open  and  obvious,  a  brakeman  who  enters  service  while  such  couplers 
are  in  use,  who  is  instructed  how  to  use  them  without  being  hurt,  and  is  in- 
formed of  dangers  which  is  open  and  obvious,  assumes  risk  incidental  to  their 
use;  Robinson  v.  Dininny,  96  Va.  42,  30  S.  E.  442,  holding  an  employee  engaged 
in  cleaning  out  shafts  of  an  old  mine,  which  had  from  long  disuse  been  partially 
filled  by  caving  in  and  otherwise,  assumes  risk  where  danger  therein  is  open 
and  obvious  to  him. 
Care  required  of  servant. 

Cited  in  Wise  Terminal  Co.  v.  McCormick,  104  Va.  409,  51  S.  E.  731,  holding 
servant  does  not  exercise  ordinary  care  for  his  own  protection  where  he  un- 
necessarily and  improperly  takes  a  risk  in  performing  a  duty  resting  on  him; 
Russell  Creek  Coal  Co.  v.  Wells,  96  Va.  424,  31  S.  E.  614,  holding  servant  ift 
under  as  great  obligation  to  provide  for  his  own  safety  from  such  dangers  as 
are  known  to  him,  or  are  discernible  by  ordinary  care  on  his  part,  as  the  master 
is  to  provide  for  him. 

Cited   in   note    (12   L.R.A. (N.S.)    863)    on   liability   of   master   for   injury   to 
servant   leaving   working  place   and  going  to   another   portion   of  plant  for   his 
own   purposes. 
Duty  as  to  dangerous  instrumentalities. 

Distinguished  in  Richmond  &  P.  Electric  R.  Co.  v.  Rubin,  102  Va.  814,  47  S. 
E.  834,  holding  an  electric  street  railway,  conducting  a  highly  dangerous  element 
through  its  wires,  must  use  best  mechanical  contrivances  and  inventions  in 
practical  use  effectual  in  preventing  injury  to  private  property  from  its  wires 
coming  in  contact  with  telephone  wires. 
L.  R.  A.  Au.  Vol.  VI.— 86. 
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Ordinary  care  In  face  of  danger. 

Cited  in  Smith  v.  Norfolk  &  P.  Traction  Co.  109  Va.  458,  63  S.  E.  1005,  hold- 
ing a  street  car  conductor  standing  on  running  board  of  open  car  in  performance 
of  duty  is  required  to  exercise  only  reasonable  and  ordirary  care,  and  is  not 
held  to  absolute  perfection  of  attention  to  surroundings  while  his  mind  is  con- 
centrated on  his  particular  duty;  Fisher  v.  Chesapeake  &  0.  R.  Co.  104  Va.  639, 
2  L.R.A.  (N.S.)  957,  52  S.  E.  373,  holding  railroad  company  failed  to  exercise 
ordinary  care  in  failing  to  make  special  inspection  of  bluff  at  base  of  which 
its  track  ran,  where  bluff  appeared  and  was  believed  to  be  unsafe,  that  it  was 
not  solid,  but  seamed,  that  there  was  a  dry  crack  across  its  face  through  which 
earth  exuded;  Persinger  v.  Alleghany  Ore  &  Iron  Co.  102  Va.  353,  46  S.  E.  325, 
holding  master  must  exercise  ordinary  care  in  providing  a  reasonably  safe 
place  for  servant  to  work  in,  which  is  such  care  as  persons  of  ordinary  prudence 
would,  under  the  circumstances,  have  exercised;  Atlantic  &  D.  R.  Co.  v.  West, 
101  Va.  15,  42  S.  E.  914,  holding  a  railroad  company  exercised  ordinary  care  in 
keeping  its  depot  platform  reasonably  safe  for  station  master  where  evidence 
showed  a  wooden  walk  which  caused  an  accident  was  in  constant  use,  thousands 
of  people  having  used  it,  including  station  master,  and  it  was  apparently  well 
constructed  and  in  good  repair;  Newport  News  &  0.  P.  R.  &  Electric  Co.  v. 
Bradford,  99  Va.  123,  37  S.  E.  807,  holding  where  an  extraordinary  snow  storm 
caused  a  large  deposit  of  snow  on  railroad  track,  it  was  not  required  to  use 
extraordinary  exertion  to  avoid  obstructing  street  crossings  in  removing  the  snow, 
but  ordinary  care  and  prudence. 

—  In    use  of  dynamite. 

Cited-  in  Schwartz  v.  Shull,  45  W.  Va.  406,  31  S.  E.  914,  holding  it  was  not 
exercising  ordinary  care  to  carry  dynamite  and  caps  in  sawdust  in  an  exposed 
condition  on  a  locomotive  engine,  unprotected  from  sparks  thrown  off  by  such 
engine. 

lJ«'<Iiicsts   for   instruction.*. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Marpole,  97  Va.  599,  34  S.  E.  462,  holding 
it  is  not  reversible  error  to  refuse  to  give  requested  instructions  where  court's 
own  instruction  in  lieu  thereof  covers  the  point  in  the  requested  instruction  • 
Chesapeake  &  O.  R.  Co.  v.  Stock,  104  Va.  110,  51  S.  E.  161,  holding  trial  court  is 
not  bound  to  amend  an  incorrect  requested  instruction  and  give  it  as  amended ; 
Hatton  v.  Mountford,  105  Va.  106,  52  S.  E.  847,  holding  where  requested  in- 
struction covers  a  material  point  in  the  case  as  to  which  much  of  the  evidence 
was  directed,  it  was  error  to  refuse  to  include  it  in  an  instruction  given  as  cover- 
ing the  entire  case;  Flick  v.  Com.  97  Va.  778,  34  S.  E.  39  (dissenting  opinion), 
on  error  in  refusing  to  give  instruction  where  instruction  given  did  not  cover 
issues. 

70  L.  R.  A.  1005,  RICHMOND  v.  CARUTHERS,   103  Va.  774,  50  S.  E.  265,  2 

Ann.  Cas.  495. 
Dead  animals  as  public  nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  238)  on  accumulation  of  garbage  or  dead 
animals  as  public  nuisance. 

—  Power  of  municipality  to  errant  exclusive  rlgrht  for  removal. 

Cited  in  Kellam  v.  Newark,  79  N.  J.  L.  368,  75  Atl.  548,  holding  that  ordi- 
nance requiring  removal  of  dead  domestic  animal  by  licensed  vehicle  only  was 
invalid. 
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Cited  in  note  (21  L.R.A.  (N.S.)  833)  on  power  of  municipality  to  grant  ex- 
clusive right  for  removal  of  dead  animals. 

70  L.  R.  A.  1007,  WILLIAMSON  v.  SOUTHERN  R.  CO.  104  Va.  146,  113  Am. 

St.  Rep.  1032,  51  S.  E.  195. 
Duty  of  railroad   toward  licensees. 

Cited  in  Chesapeake  &  0.  R.  Co.  v.  Corbin,  110  Va.  705,  67  S.  E.  179,  holding 
that  licensee  on  railroad  track  may  recover  for  injury,  although  negligent,  if 
injury  was  caused  by  omission  of  railroad,  after  notice  of  danger,  to  use  ordi- 
nary care  for  purpose  of  avoiding  injury;  Exum  v.  Atlantic  Coast  Line  R.  Co. 
154  N.  C.  419,  33  L.R.A. (N.S.)  174.  70  S.  E.  845,  holding  that  railroad  com- 
pany is  not  liable  for  death  of  employee  killed  while  walking  along  track 
to  work,  if  there  was  no  reason  why  he  could  not  have  stepped  from  track, 
although  engineer  was  negligent  in  failing  to  keep  lookout;  Norfolk  &  W.  R. 
Co.  v.  Stegall,  105  Va.  542,  54  S.  E.  19,  holding  a  railroad  in  pushing  its  cars 
over  a  trestle  was  under  no  obligation  to  keep  a  lookout  on  end  of  cars,  or  in 
anticipation  of  person's  presence  on  the  trestle  to  provide  for  his  safety;  Walker 
v.  Potomac,  F.  &  P.  R.  Co.  105  Va.  228,  4  L.R.A. (N.S.)  83,  115  Am.  St.  Rep. 
871,  53  S.  E.  113,  8  Ann.  Cas.  862,  holding  railroad  not  liable  for  injury  to 
boy  playing  on  its  turntable  which  is  left  unfastened  and  unlocked,  although 
it  was  in  locality  where  boys  played  and  it  was  known  they  had  played  on 
turntable;  Chesapeake  &  0.  R.  Co.  v.  Farrow,  106  Va.  141,  55  S.  E.  569,  10  Ann. 
Cas.  12,  holding  a  railroad  company,  making  a  "flying  switch"  in  its  yards 
is  not  negligent  in  injuring  a  licensee  walking  on  tracks,  where  servant  on 
cars  did  not  see  licensee  because  his  attention  was  diverted  in  necessary  per- 
formance of  his  duty;  Harlow  v.  Chesapeake  &  0.  R.  Co.  108  Va.  692,  62  S.  E. 
941,  holding  railroad  company  does  not  owe  the  duty  of  provision  or  previous 
preparation  for  the  protection  of  a  bare  licensee  walking  along  track  on  right  of 
way. 

70  L.  R.  A.  1011,  RE  BROAD,  36  Wash.  449,  78  Pac.  1004,  2  Ann.  Cas.  212. 
Validity    of    eight-hour    law. 

Followed  in  Normile  v.  Thompson,  37  Wash.  466,  79  Pac.  1095,  upholding  ordi- 
nance prescribing  eight-hour  day  on  city  contracts. 

Cited  in  note    (8  L.R.A. (N.S.)    132,  134)    on  limitation  of  hours  of  labor  on 
public  work. 
Validity  of  minimum  wage  law. 

Cited  in  Gies  v.  Broad,  41  Wash.  449,  83  Pac.  1025,  upholding  validity  of 
ordinance  fixing  a  minimum  sum  to  be  paid  as  wages  on  public  work. 

Distinguished  in  Malette  v.  Spokane,  68  Wash.  581,  --  L.R.A. (N.S.)  — , 
123  Pac.  1005,  holding  that  contract  under  ordinance  requiring  all  common 
labor  on  public  works  to  be  paid  minimum  wage  at  rate  of  from  50  to  90  cents 
higher  per  day  than  wages  in  private  employment  may  be  declared  void  at  suit 
of  taxpayer. 

70  L.  R.  A.  1018,  SMITH  v.  ST.  PAUL,  M.  &  M.  R.  CO.  39  Wash.  355,  109  Am. 

St.  Rep.  889,  81  Pac.  840. 
Liability    for    injury    to   adjoining-    property    by    construction    of    railroad. 

Cited  in  Church  of  Jesus  Christ  L.  D.  S.  v.  Oregon  Short  Line  R.  Co.  36 
Utah,  245,  23  L.R.A. (N.S.)  863,  140  Am.  St.  Rep.  819,  103  Pac.  243,  holding 
that  damages  cannot  be  awarded  as  damage  to  property  because  of  annoyance 
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of  religious  meeting  caused  by  operation  of  trains  and  engines  on  tracks  properly 
constructed,  near  property;  Clute  v.  North  Yakiuia  &  Valley  R.  Co.  62  Wash. 
534,  114  Pac.  513,  holding  that  owner  whose  property  does  not  abut  on  right 
of  way,  cannot  recover  damages  caused  by  construction  of  railroad,  where  such 
damage  is  only  that  suffered  by  public;  Idaho  &  W.  N.  R.  Co.  v.  Nagle,  106  C. 
C.  A.  578,  184  Fed.  600,  holding  that  owner  of  property  may  recover  damages 
from  commercial  railroad  in  street  caused  by  jarring  of  earth  and  casting 
soot  and  cinders  on  his  property;  Farnandis  v.  Great  Northern  R.  Co.  41  Wash. 
494,  5  L.R.A.  (N.S.)  1089,  111  Am.  St.  Rep.  1027,  84  Pac.  18,  holding  railroad 
liable  for  injury  to  adjoining  property  caused  by  excavating  which  produces 
cracks  and  causes  land  and  buildings  to  settle,  regardless  of  question  of  negli- 
gence. 

Cited  in  note   (17  L.R.A.  (N.S.)    1055)    on  smoke,  noise,  etc.,  incident  to  ordi- 
nary operation  of  raijroad  as  a   "damaging"  of  property  within   constitutional 
provision  for  compensation. 
Rig-lit   of  abntter  to   compensation    for   vacation   or   obstruction   of   street. 

Cited  in  Re  Fifth  Ave.  62  Wash.  222,  113  Pac.  762,  holding  that  injury  in- 
flicted upon  property  in  neighborhood  of  street  by  regrade  is  damnum  obsque 
injuria,  where  property  does  not  abut  on  regraded  street;  Murphy  v.  Chicago, 
M.  &  St.  P.  R.  Co.  66  Wash.  667,  120  Pac.  525,  holding  that  where  railway 
trestle  crossed  street  diagonally,  and  did  not  touch  street  in  front  on  one  of 
lots  of  plaintiff,  damages  to  such  lot  cannot  be  recovered;  Freeman  v.  Centralia, 
67  Wash.  145,  120  Pac.  886,  holding  that  mere  inconvenience  from  vacation  of 
street,  when  access  to  property  is  preserved  over  other  streets,  is  not  taking 
or  damage  to  property  not  abutting  on  vacated  portion  of  street;  Ponopchil  v. 
Hoquiam  Sash  &  Door  Co.  41  Wash.  309,  83  Pac.  316,  holding  owners  of  prop- 
erty not  obutting  on  street  vacated  but  having  egress  and  ingress  over  other 
street  cannot  enjoin  vacation  of  street  although  it  form  a  cul-de-sac  as  to  such 
owners;  Lund  v.  Idaho  &  W.  N.  R.  Co.  50  Wash.  578,  126  Am.  St.  Rep.  916, 
97  Pac.  665,  holding  obstruction  of  ingress  and  egress  by  construction  of  rail- 
road is  an  injury  to  property  for  which  compensation  must  be  first  paid. 

Cited  in  note  (9  L.R.A. (N.S.)  497)  on  right  of  landowner  to  damages  for 
obstruction  of  street  or  highway  by  railroad  not  adjacent  to  property. 

70  L.  R.  A.  1027,  OKANOGAN  COUNTY  v.  CHEETHAM,  37  Wash.  682,  80  Pac. 

262. 
Public  highways  by  user. 

Cited  in  Vogler  v.  Anderson,  46  Wash.  204,  9  L.R.A. (N.S.)    1224,  123  Am.  St. 
Rep.  932,  89  Pac.  551,  holding  highway  cannot  be  established  by  user  for  period 
less  than  seven  years. 
—  By  grant. 

Overruled  in  McAllister  v.  Okanogan  County,  51   Wash.  651,  24  L.R.A. (N.S.) 
767,  100  Pac.  146,  holding  grant  of  public  lands  for  highways  remains  in  abey- 
ance  until    a    highway    is    established    under    some    public    law    authorizing    its 
establishment  and  takes  effect  as  grant  from  that  time. 
Hisiht   of  county  to   maintain   action    for   road   obstruction. 

Cited  in  Lincoln  County  v.  Fish,  38   Wash.  109,  80  Pac.  435,  holding  county 
can  sue  to  enjoin  obstruction  of  public  highway. 
Title   to   land   subject   to  right   of   public   in   highway. 

Cited  in  Red  Bluff  v.  Walbridge,  15  Cal.  App.  781,  116  Pac.  77,  holding  that 
persons  taking  title  to  land  after  legislature  had  established  highway  through 
it  took  such  title  subject  to  right  of  public  in  highway. 
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